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PREFACE  TO  THE  ANNOTATED  EDITION 


The  Statute  Text 

The  text  of  the  Statutes  of  the  United  States  of  a  general  and  per- 
manent nature  is  presented  in  this  compilation  with  completeness  and 
accuracy.  The  work  of  compilation  was  in  the  main  prepared  by  the 
late  John  A.  Mallory,  who  compiled  the  editions  of  1901  and  1913, 
using  as  the  basis  of  his  compilation  the  official  revisions  of  1874 
and  1878.  The  revision  of  1878  was  the  last  revision  authorized  or 
approved  by  Congress.  The  basis  of  the  annotated  edition  is  the  com- 
pilation of  1913  with  the  addition  of  the  legislation  passed  by  Con- 
gress up  to  the  close  of  the  first  session  of  the  64th  Congress.  After 
the  death  of  Mr.  Mallory,  the  work  was  continued  by  trained  editors 
familiar  with  Mr.  Mallory's  methods  and  who  had  become  imbued 
with  his  traits  of  thoroughness  and  precision. 

The  Congress  of  the  United  States  is  not  subject  to  constitutional 
restrictions  with  respect  to  the  form  of  its  enactments.  It  is  not  re- 
quired to  confine  its  measures  to  a  single  subject,  or  to  express  the 
subject  of  legislation  in  a  comprehensive  title.  It  is  not  circumscribed 
by  any  rule  in  respect  to  the  amendment  of  the  statutes.  This  being 
true,  every  bill  passed  by  Congress  must  be  carefully  examined  by 
the  compiling  editors  to  ascertain  whether  it  contains  matter  appro- 
priate for  the  compilation.  Matters  of  general  legislation  of  a  perma- 
nent nature  are  interspersed  through  appropriation  acts  by  way  of 
proviso  and  otherwise.  These  provisions  must  be  carefully  culled  from 
the  mass  of  the  appropriation  acts  and  classified  to  their  appropriate 
divisions  of  the  statutes.  This  work  has  been  done  with  thorough- 
ness and  painstaking  care  and  all  laws  of  Congress  of  a  general  and 
permanent  nature  appear  in  the  compilation,  and  can  be  found  by  ref- 
erence to  the  index  or  the  tables  of  statutes. 

The  arrangement  of  the  laws  as  originally  presented  in  the  official 
Revised  Statutes  of  the  United  States  of  1874  and  1878,  and  which 
has  become  familiar  to  the  bench  and  bar  and  the  departments  of  the 
Government  has  been  preserved  in  the  new  compilation.  This  arrange- 
ment is  an  excellent  and  easily  workable  one,  and  there  seems  to  be 
no  occasion  or  necessity  for  the  adoption  of  a  different  plan  of  divi- 
sion. Such  a  plan  would  disturb  the  numerical  order  of  the  sections 
of  the  official  Revised  Statutes  and  introduce  confusion  without  serv- 
ing any  good  purpose.  While  the  publishers  have  found  it  necessary 
to  renumber  the  sections  on  account  of  the  vast  amoimt  of  additional 
legislation  enacted  since  the  official  revisions  of  1874  and  1878,  the 
section  numbering  in  those  revisions  is  preserved  and  is  indicated 
by  bracketed  numbers  immediately  following  the  new  section  munbers. 
A  searcher  for  a  particular  section  of  the  Revised  Statutes  can  turn 
to  the  provision  sought  for  immediately  by  following  the  bracketed 
numbers  without  first  resorting  to  the  tables  of  statutes  contained  in 
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the  index  volume,  except  as  to  the  Judicial  Code  and  the  Criminal 
Code.  As  to  these  Codes,  Congress,  in  constructing  them,  made  a 
radical  departure  from  the  old  Judiciary  Act  and  the  Crimes  Act  and 
changed  the  order  and  arrangement  of  the  chapters  and  sections,  so 
that  it  is  not  now  possible  to  follow  the  numerical  order  of  the  Re- 
vised Statutes  in  these  parts  of  the  work.  Where  the  Revised  Stat- 
ute section  is  not  readily  found,  a  reference  to  the  appropriate  table 
will  show  the  section  number  at  which  the  provision  appears  in  this 
compilation. 

The  existing  laws  relating  to  the  territories  and  the  Indians  -which 
were  omitted  from  the  compilation  of  1901  have  been  included  in 
the  present  compilation. 

Copious  and  complete  notes  have  been  made  by  the  editors  and  in- 
serted below  the  text  of  the  statute,  conveying  much  valuable  infor- 
mation of  vital  importance  in  fully  understanding  the  operation,  mean- 
ing, and  scope  of  the  text.  These  notes  contain  much  historical  mat- 
ter, and  also  operate  as  cross-references  to  related  provisions  of  the 
statutes  inserted  elsewhere  in  the  compilation. 

The  Organic  Law,  including  the  Declaration  of  Independence,  the 
Articles  of  Confederation,  the  Ordinance  of  1787  for  the  government 
of  the  Northwest  territory,  and  the  Constitution  with  its  amendments 
are  reprinted  from  the  United  States  Revised  Statutes  of  1878  with 
the  accompanying  historical  and  explanatory  notes  and  analytical  in- 
dex to  the  Constitution  which  appeared  therein.  For  convenience  of 
preparation  of  the  annotated  edition  all  of  this  Organic  Law  has  been 
placed  in  the  later  volumes  following  the  statute  text. 

Notes  of  Decisions 

The  text  of  the  statutes  and  of  the  Constitution,  the  Ordinance  of 
1787,  and  the  other  Organic  Law  has  been  completely  and  accurately 
annotated.  These  annotations  consist  of  the  decisions  of  the  Supreme 
Court  of  the  United  States,  the  Circuit  Court  of  Appeals,  the  trial 
courts  of  the  United  States,  the  Commerce  Court,  the  Court  of  Cus- 
toms Appeals,  and  the  Court  of  Claims,  as  well  as  the  opiniorts  of 
the  Attorney  General  of  the  United  States,  and  the  decisions  of  the 
state  courts  interpreting  the  Federal  Statutes  and  Constitution.  These 
decisions  and  opinions  have  been  carefully  edited  and  their  various 

i subjects  indicated  by  black-letter  lines.  Where  the  annotations  were 
of  such  magnitude  as  to  be  capable  of  division  into  10  or  more  sub- 
jects or  black-letter  lines,  an  analysis  of  such  lines  has  been  prepared 
and  placed  at  the  head  of  the  notes  to  facilitate  ready  reference.  De- 
cisions on  matters  which  are  necessarily  statutory  have  been  carried 
into  the  notes  of  decisions,  though  the  statute  is  not  expressly  cited 
in  the  cases.  Particular  labor  and  pains  have  been  put  forth  in  an- 
jnotating  the  Constitution.  Every  decision  respecting  the  powers  of 
'Congress  and  the  operations  of  the  Federal  Government  have  been 
carried  into  the  annotations.  Decisions  in  cases  citing  no  particular 
article  or  clause  of  the  Constitution  but  involving  a  determination 
necessarily  based  on  the  inherent  situation  arising  from  the  form  of 
government  as  created  by  the  Constitution  have  been  carried  into  the 
notes  of  decisions  under  the  most  appropriate  clause  of  the  Consti- 
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tution.  The  annotations  have  been  carefully  cross-referenced  for  the 
purpose  of  tying  together  decisions  on  statutes  of  a  similar  nature, 
and  cross-references  have  been  made  between  the  statute  annotations 
and  the  annotations  appearing  in  the  Constitution. 

The  Judicial  Code  and  the  Criminal  Code  have  been  exhaustively 
and  elaborately  annotated  including  the  rules  of  the  Supreme  Court 
and  of  the  Circuit  Courts  of  Appeal. 

The  equity  and  admiralty  practice  of  the  United  States  courts  have 
been  fully  developed  in  the  annotations  under  section  1536  of  the  an- 
notated compilation.  The  Equity  Rules  and  the  rules  applicable  to  ad- 
miralty practice  have  been  printed  and  fully  annotated. 

In  aimotating  the  statutes  decisions  based  on  early  enactments  which 
have  been  repealed  or  superseded  have  been  utilized  in  the  annotation 
of  later  enactments  on  the  same  subject  where  the  old  decisions  are 
useful  in  the  interpretation  of  the  new  provision.  Conspicuous  exam- 
ples of  this  are  the  Judicial  Code,  the  Criminal  Code,  the  tariflf  acts, 
the  internal  revenue  measures,  and  the  bankruptcy  acts. 

The  Index 

The  excellent  index  accompanying  the  compilation  of  1913  has  been 
utilized  for  the  present  annotated  edition  after  adding  to  such  index 
the  appropriate  references  to  new  legislation.  A  new  feature  has 
also  been  introduced  into  this  index,  consisting  of  references  to  such 
features  in  the  notes  of  decisions,  as  are  not  necessarily  suggested 
by  the  text  of  the  statutes  annotated.  Where  the  text  itself  suggests 
the  subject-matter  of  the  notes  and  that  text  has  been  annotated,  an 
additional  reference  in  the  index  would  be  unnecessary,  but,  where 
the  annotations  suggest  matters  beyond  the  scope  of  the  text,  it  is  ap- 
parent that  the  inclusion  of  these  matters  in  the  index  is  a  very  val- 
uable feature.  Still  another  feature  introduced  into  the  index  is  the 
inclusion  of  popular  names  of  congressional  acts,  such  as  the  Hep- 
bum  Act,  the  Carmack  Amendment,  etc. 

Tables  of  Statutes 

In  the  index  volume  will  be  found  a  complete  table  of  Revised  Stat- 
ute sections  followed  by  a  reference  to  the  corresponding  section  in 
this  compilation.  There  is  also  a  table  giving  the  dates  of  the  vari- 
ous acts  of  Congress,  showing  the  chapter,  section,  volume,  and  page 
of  the  Statutes  at  Large  at  which  they  appear,  together  with  the 
section  of  the  Revised  Statutes  and  the  section  of  the  present  com- 
pilation under  which  the  act  in  question  has  been  classified.  In  addi- 
tion to  the  tables  above  named,  there  is  a  table  showing  the  acts 
omitted  from  this  compilation  with  a  reference  to  the  page  of  the  com- 
pilation where  the  omission  of  the  act  is  explained  by  an  appropriate 
note. 

There  is  also  in  the  index  volume  a  list  of  acts  designated  by  their 
popular  names.  This  table  includes  repealed  and  superseded  acts  as 
well  as  statutes  now  in  effect 
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Title  I     ■..: 

GENERAL  PROVISIONS 


The  Reyised  Statutes  of  the  United  Stetee  were  enacted  by  the  Forty-ThiTd 
Congress,  at  the  first  sessioD,  by  an  act  entitled  **An  act  to  revise  and  con- 
■olidate  the  statutes  of  the  United  SUtes,  in  force  on  the  first  day  of  Decern-' 
ber,  anno  Domini  one  thousand  eight  hundred  and  seventy-three/*  which  was 
approved  June  22,  1874. 

Numerous  amendments  of  said  act,  "for  the  purpose  of  correcting  errors  and 
supplying  omissions"  therein,  were  made  by  Act  Feb.  18,  1876,  c.  80,  18  SUt 
316,  and  Act  Feb.  27,  1877,  c.  60,  |  1,  19  Stat.  240.  And  by  Act  March  2, 
1877,  c  82,  19  Stat.  268,  the  preparation  of  a  new  edition  of  the  Revised 
Statutes  was  provided  for,  in  the  text  of  which  was  incorporated  all  the  amend- 
ments made  in  the  Revision  to  the  dose  of  the  Forty-Fourth  Congress,  March 
4,  1877,  with  marginal  references  to  other  statutes  passed  subsequent  to  the 
Revised  Statutes  affecting  or  modifying  any  of  the  provisions  thereof.  This 
new  edition  was  published  as  The  Revised  Statutes  of  the  United  States, 
Second  Edition,  187a 

The  Revised  Statutes  embraced,  in  Titles  I-LXXIII,  the  statutes  of  the  Unit- 
ed States  general  and  permanent  in  their  nature,  in  force  on  the  first  day  of  De- 
cember, 1873,  as  revised  and  consolidated  therein,  and  repealed  all  statutes  so 
embraced,  but  did  not  repeal  or  affect  any  act  of  Congress  passed  after  Decem- 
ber 1,  1873.  See  R.  S.  Title  LXXIV,  "Repeal  Provisions,"  H  6695-^6601,  post, 
11  10592-10698. 

Provisions  for  the  preparation,  adoption,  publication,  and  distribution  of  the 
Revised  Statutes  and  the  Supplements  thereto,  which  were  temporary  merely 
and  have  been  executed,  and  therefore  are  not  set  forth  in  this  compilation, 
were  contained  in  the  following  acts  and  parts  of  acts: 

Act  June  27,  1866,  c.  140,  14  Stat.  74. 

Act  May  4,  1870,  c.  72,  16  Stat.  96. 

Act  March  3,  1873,  c.  241,  17  Stat  579. 

Act  June  20,  1874,  c.  333,  18  Stat.  113. 

Act  Decf  28,  1874,  c  9,  |  1,  18  Stat.  293. 

Act  Feb.  18,  1875,  c  84,  18  Stat  329. 

Act  March  2,  1877,  c.  82,  19  Stat  26& 

Act  March  9,  1878,  c  26,  20  Stat  27. 

Res.  May  22,  1878,  No.  22,  20  Stat  25L 

Res.  Dec  21,  1878,  No.  1,  20  Stat  487. 

Res.  June  7,  1880,  No.  44,  21  Stat  30a 

Act  March  3,  1883,  c  131,  22  Stat  565. 

Act  April  9,  1890,  c.  73,  26  SUt.  50. 

Act  Feb.  27,  1893,  c.  167,  27  Stat  477. 

Act  June  4,  1897,  c.  2,  |  1,  30  Stat.  30. 

Act  March  3,  1901,  c  853,  |  1,  31  Stat  1162. 

Chap.  ^_^_  g^ 

1.     Definitions   1 

'  Z     Form  and  enactment  of  statutes  and  effect  of  repeals 7 


CHAPTER  ONE 
Definitions 

1."  Definitions.  4.  Vehicle. 

2.  Ck)unty.  5.  Company;    association. 

3.  VesseL  6.  Seal. 

§  1.  (R  S.  §  1.)     Definitions. 

In  determining  the  meaning  of  the  revised  statutes,  or  of  any  act  or 
resolution  of  Congress  passed  subsequent  to  February  twenty-fifth, 
eighteen  hundred  and  seventy-one,  words  importing  the  singular  number 
may  extend  and  be  applied  to  several  persons  or  things ;  words  import- 
ing the  plural  number  may  include  the  singular ;  words  importing  the 
masculine  gender  may  be  applied  to  females ;  the  words  "insane  per- 
son*' and  "lunatic"  shall  include  every  idiot,  non  compos,  lunatic,  and 
1  U.S.CoMP.'16  (3) 
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insane  person;    th^.w(%r(l' "person"  may  extend  and  be  applied  to 

partnerships  and  {corporations,  and  the  reference  to  any  officer  shall 

include  any  pi^sOri-  authorized  by  law  to  perform  the  duties  of  such 

office,  unlcsS'tKti*  context  shows  that  such  words  were  intended  to 

be  ua^-m*:a'more  limited  sense;  and  a  requirement  of  an  "oath" 

stiairbe-.cfeemed  complied  with  by  making  affirmation  in  judicial  form. 

*•,    Act  Feb.  25,  1871,  c.  71,  |  2,  16  Stat.  431.     Act  July  13,  1866,  c  184,  | 

\  .-'44,  14  Stat  163.    Act  June  30,  1864,  c.  173,  §§  82,  126,  13  Stat  258,  287. 

•  •      Act  July  20,  1868,  c.  186,  |  104,  15  Stat  166. 

Provifiions  as  to  the  meaning  and  application  of  words  used  in  particular 
titles,  chapters,  or  sections,  of  the  Revised  Statutes,  or  in  subsequent  acts, 
are  contained  in  the  respective  titles,  chapters,  etc. 

Provisions  of  a  general  nature,  similar  to  those  of  this  section,  are  contained 
in  the  Bankruptcy  Act  of  1898,  Act  July  1,  1898,  c.  541,  |  1,  post,  §  9585,  and 
in  the  Criminal  Code,  Act  March  4,  1909,  c.  321,  {  337,  post,  §  10511. 

The  provisions  of  R.  S.  §S  1-5,  apply  to  and  govern  the  construction  of 
the  provisions  of  the  Judicial  Code,  by  section  293  thereof,  post,  §  1270. 

A  provision  for  the  construction  of  the  word  "person,"  as  used  in  R.  S.  Title 
XXXV,  "Internal  Revenue,*'  is  contained  in  R.  S.  {  3140,  as  amended  by  Act 
Feb.  27,  1877,  c  69,  19  Stat.  248,  post,  §  5842. 

Other  provisions  as  to  the  meaning  of  the  word  "person"  or  "persons,"  as 
used  in  particular  acts,  etc.,  are  contained  in  such  acts,  as  follows: 

Act  for  protection  of  submarine  cables  of  Feb.  29,  1888,  c.  17,  §  10,  post,  S 
10096. 
Sherman  Anti-Trust  Act  of  July  2,  1890,  c.  647,  §  8,  post,  §  8830. 
Bankruptcy  Act  of  July  1,  1898,  c.  541,  {  1,  post,  §  9585. 
Trade-Mark  Act  of  Feb.  20,  1905,  c.  592,  §  29,  post,  §  9515. 
Bridge  Act  of  March  23,  1906,  c.  1130,  §  7,  post  I  9967. 
Dam  Act  of  June  21,  1906,  c.  3508,  §  8,  as  amended.  Act  June  23,  1910,  e. 
360,  post  §  9983. 
Food  and  Drugs  Act  of  June  30,  1906,  c.  3915,  f  12,  post,  §  8Z?8. 
Criminal  Code,  Act  March  4,  1909,  c.  321,  |  337,  post,  §  10511. 
Insecticide  Act  of  April  26,  1910,  c.  191,  |  12,  post,  §  8776. 
Act  to  license  custom-bouse  brokers  of  June  10, 1910,  c.  283,  S  5,  post,  §  6554. 
White-Slave  Traffic  Act  of  June  25,  1910,  c  395,  §  7,  post,  S  8818. 
United  States  Cotton  Futures  Act  of  Aug.  18,  1914,  c.  255,  |  29po8t  S  6309b. 
Anti-Trust  Act  of  Oct.  15,  1914,  c.  323,  §  1,  post,  §  8835a. 
A  provision  as  to  what  the  word  "officer,"  as  used  in  the  Bankruptcy  Act  of 
1898  and  in  proceedings  pursuant  thereto,  shall  include,  is  contained  in  sec- 
tion 1,  subd.  18,  thereof,  Act  July  1,  1898,  c.  541,  §  1,  post,  §  9585. 

The  word  "oath,"  as  used  in  the  Bankruptcy  Act  of  1898  and  in  proceed- 
ings  pursuant  thereto,  includes  affirmation,  by  a  provision  of  section  1,  subd. 
17,  thereof,  Act  July  1,  1898,  c.  541,  §  1,  post  §  9585. 

References  to  statutory  definitions  of  terms  other  than  the  words  defined  in 
this  chapter  are  collected  in  the  General  Index,  under  the  heading  "Words  and 
Phrases." 

Notes  of  Deoisions 

Words  importing  singular  number^— A  Words  importing  plural  number^-ZThe 

grant,  "for  the  purpose  of  aiding  in  the  provision  of  the  fee  bill,  R.  S.  §  828, 
construction  of  a  railroad,"  of  public  post  §  1383,  for  compensation  to  clerks 
lands  "on  each  side  thereof,"  may  ex-  for  keeping  "dockets,"  applies  to  a  sin- 
tend  to  a  main  road  and  a  branch  road  gle  docket,  where,  in  actual  practice, 
provided  for  by  the  granting  act,  sub-  only  one  docket  is  kept.  In  re  Rand 
ject  to  the  adjustment  applicate  to  the  (C.  C.  1883)  18  Fed.  99,  102. 
two  roads.     U.  S.  v.  Oregon  &  C.  R. 

Co.  (1896)  17  Sup.  Ct  165,  170, 164  U.  Masculine  gender  includes  females^ 

S.  526.  41  L.  Ed.  541.  Upon  an  application  by  a  woman  to  be 

"Person,"  in  R.   S.   S   1024,   post,  §  admitted  to  practice  before  the  Court 

1690,  as  to  consolidation  of  indictments-,  of  Claims  under  a  rule  that  "no  coun- 

covers  several  persons  as  well  as  a  sin-  sd  "^^  be  permitted  to  practice  in  the 

gle  one.    Emanuel  v.  U.  S.  (1912)  196  court  unless*  he  is  a  man  of  good  moral 

Fed.  317,  116  C.  C.  A.  137.  character,"  it  was  held  that,  while  the 

The  use  in  R.  S.  §§  4283,  4285,  post  masculine  gender,  which  is  generally 
§§  8021,  8023,  of  "owner,"  instead  of  used  in  statutes,  frequently  embraces 
the  words  "owner  or  owners"  of  Limita-  the  feminine,  it  would  not  be  s*o  con- 
tion  of  Liability  Act  March  3,  1851,  c.  strued  so  as  to  admit  the  applicant 
43,  revised  in  those  sections  does  not  The  court  stated:  "If  a  masculine  word 
exclude  a  limitation  of  the  liability  of  a  receiyes  any  such  latitude  of  construe- 
part  owner.  Thommasen  v.  Whitwill  tion,  it  is  when  it  is  applied  to  those 
(C.  C.  1882)  12  Fed.  891,  903,  affirmed  cases?  where  law  and  custom  recognize 
(1886)  6  Sup.  Ct  1172.  118  U.  S.  520,  men  and  women  as  standing  upon  the 
30  L.  Ed.  156<r  same  ground  of  right  or  responsibility; 
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the  general  rule  being  that  words  are  to 
be  construed  according  to  their  usoal 
meaning.  Certainly  it  is  not  obliga- 
tory on  courts  to  construe  them  other- 
wis-e,  unless  that  is  made  obligatory  by 
legislation.  There  is  no  such  legisla- 
tion affecting  this  court  or  its  rules, 
and  certainly  when  the  rules  were  made 
the  word  'man'  was  used  in  its  usual 
and  literal  meaning,  and,  hv  used,  ex- 
pressed all  that  the  court  then  intend- 
ed." Mrs.  Lockwood's  Case  (1873)  9 
Ct.  CL  346. 

Persoiij— "Person,"  in  Oleomargarine 
Act  May  9,  1902,  §  6,  post,  §  6241,  pun- 
ishing any  person  willfully  violating  any 
provisions  of  the  section,  includes  a 
corporation.  U.  S.  v.  Union  Supply  Co. 
(1909)  30  Sup.  Ct.  15,  215  U.  S.  50,  54 
L.  Ed.  87. 

"Person,"  in  the  act  punishing  any 
person  mailing  certain  obscene  matter, 
embodied  in  R.  S.  §  3893,  passed  sub- 
sequent to  Feb.  25,  1871,  includes  a 
corporation.  U.  S.  v.  New  York  Her- 
ald Co.  (C.  C.  1907)  159  Fed.  296,  297. 

"Any  other  person,"  in  Cr.  Code,  f 
239,  post,  §  10409,  punishing  the  col- 
lection of  the  purchase  price  of  intoxi- 
cating liquor  in  connection  with  the 
transportation  thereof,  includes  a  na- 
tional bank.  TJ.  S.  v.  First  Nat.  Bank 
(D.  C.  1911)  190  Fed.  336. 

"Person,"  in  section  9  of  Internal 
Kevenue  Act  July  13,  1866,  c.  184.  as 
explained  in  section  44  of  that  act,  did 
not  include  a  state.  (1867)  12  Op. 
Atty.  Gen.  176. 

"Person,"  in  the  provision  of  Act 
March  2,  1895,  c  193,  post,  |  9015, 
authorizing  payment,  from  accrued  pen- 


sions of  deceased  pensioners,  "to  re- 
imburse the  person  who  bore  the  ex- 
pense of  their  last  sickness  and  burial," 
includes  a  municipal  corporation. 
(1901)  23  Op.  Atty.  Gen.  428. 

Affirmation  instead  of  oathj— Affirma- 
tion instead  of  oath  will  only  be  permit- 
ted when  the  court  is  satisfied  that  the 
witness  belongs  to  a  society  which  pro- 
fesses to  be  conscientiously  stirupulous 
of  taking  an  oath.  Bank  of  Columbia 
V.  Wright  (C.  C.  1827)  Fed.  Cas.  No. 
883;  King  v.  Fearson  (C.  C.  1829) 
Fed.  Cas.  No.  7,790. 

Affirmation  by  juror  not  a  Quaker, 
not  attached  to  any  particular  religious 
sect,  not  permitted.  Mclntire*s  Cas-e 
(C.  C.  1803)  Fed.  Cas.  No.  8,824. 

A  juror  will  not  be  allowed  to  make 
affirmation  in  lieu  of  oath,  on  the 
ground  that  he  is  a  Methodist,  where  it 
is  not  contrary  to  the  principles  of 
■that  religious  society  to  "take  an  oath. 
Bryan's  Case  (O.  C.  1804)  Fed.  Cas-. 
No.  2,063. 

Affirmation  instead  of  oath  may  be 
permitted  where  ^  the  witness  has  ap- 
plied for  admission  to  full  participation 
in  the  membership  of  the  society  of 
Quakers',  and  usually  meets  with  them 
for  worship.  King  v.  Fearson  (O.  O. 
1829)  Fed.  Cas.  No.  7.790. 

A  witness  must  be  sworn  in  such  a 
way  as  is  binding  on  his  conscience. 
The  Merrimac  (D.  C.  1867)  Fed.  Cas. 
No.  9,474. 

The  oath  of  a  Chinaman,  taken  on 
the  Bible,  in  the  usual  way,  held  suf- 
ficient, where,  on  examination,  it  ap- 
peared that  he  felt  s'olemnly  bound  by 
it  Id. 


§  2.  (R.  S.  §  2.)     County. 

The  word  "county"  includes  a  parish,  or  any  other  equivalent 
subdivision  of  a  State  or  Territory  of  the  United  States. 
Act  July  13.  1866,  c.  184,  §  9,  14  Stat.  110. 

§  3.  (R.  S.  §  3.)     Vessel. 

The  word  "vessel"  includes  every  description  of  water-craft  or 
other  artificial  contrivance  used,  or  capable  of  being  used,  as  a  means 
of  transportation  on  water. 

Act  July  18,  1866.  c.  201,  |  1,  14  Stat  178.     Act  June  29,  1870,  c.  169, 
I  7.  16  Stat  170. 

A  provision  for  the  construction  of  the  term  "vessel,"  as  used  in  R.  S.  Title 
LIII,  ^'Merchant  Seamen,"  is  contained  in  R.  S.  |  4612,  post,  §  8392. 

A  similar  provision  is  contained  in  the  act  for  the  protection  of  submarine 
cables  of  Feb.  29,  1888,  c.  17,  §  10,  post,  {  10096. 

Niites  of  Decisions 


1«  Use  tor  transportation. 

2.  MaDner  of  propulsion. 

8.  Barges,  canal  boats,  etc 

4.  Scows. 

5.  Rafts. 

8.  Floating  elevator. 

7.  Pump  boat. 

8.  Dredges,  etc. 
•.  Pile  drivers. 

10.  Wbarfboats,  landing  floats,  etc. 

11.  Dry  docks. 

12.  Dismantled  vessels. 

i.  Use  for  transportation^— The  word 
''transportation"  is  not  expressly  or 
Impliedly  limited  to  the  carriage  of  pas- 


sengers or  merchandise  for  hire.  The 
International  (1898)  89  Fed.  484,  486, 
32  C.  C.  A.  25a 

A  stern  wheel  steamer,  licensed  for 
the  coasting  trade,  formerly  a  ferry- 
boat, used  to  propel  from  place  to  place 
on  navigable  waters  a  floating  house,  in 
which  was  given,  while  moved  to  the 
shore,  an  exhibition  or  circus  show,  is  a 
vessel  engaged  in  commerce  and  naviga- 
tion. The  W.  F.  Brown  (D.  O.  1891> 
46  Fed.  290. 

Under  the  statutory  definition,  a  ves- 
sel may  be  defined  to ,  be  a  navigable 
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Structure,  capable  of  being  used  for 
transportation,  whether  intended  to  be 
or  actually  used  for  that  purpose. 
Charles  Barnes'  Co.  v.  One  Dredge 
Boat  (D.  C.  1909)  169  Fed.  895,  900. 

2.  Manner  of  propulsioniP-A  vessel  Is 
none  the  less  one  on  account  of  the 
manner  of  her  propulsion,  whether  by 
oars,  snila,  or  steam.  The  Devonshire 
(C.  C.  1882)  13  Fed.  39,  41. 

The  section  includes  sailing  yachts. 
U.  S.  V.  Holmes  (C.  C.  1900)  104  Fed. 
884,  886. 

A  navigable  structure,  intended  for 
the  transportation  of  a  permanent  car- 
go, that  has  to  be  towed  in  order  to 
navigate,  is  a  vesBel.  Charles  Barnes 
Co.  V.  One  Dredge  Boat  (D.  C.  1909) 
169  Fed.  895,  900. 

3.  Barges,  canal  boats,  etc.—- Barges 
or  canal  boats,  etc.,  used  in  transpor- 
tation, though  having  no  masts  or  sails 
or  motive  power  of  their  own,  are  ves- 
sels, within  admiralty  jurisdiction.  The 
Dick-Keys  (C.  C.  1863)  Fed.  Oas.  No. 
3,898;  The  Kate  ^remaine  (D.  0. 
1871)  Fed.  Cas.  No.  7.622;  The  WU- 
mington  (D.  C.  1880)  48  Fed.  566;  Dis- 
brow  V.  The  Walsh  Brothers  (D.  C. 
1888)  36  Fed.  607. 

Coal  barges,  which  are  mere  open 
boxes,  floated  downstream,  and  usually 
sold  for  lumber  at  the  end  of  the  voy- 
age, are  not  ships  or  vessels  in  the  mari- 
time s'ense  of  the  term.  Jones  v.  Coal 
Barges  (C.  C.  1855)  Fed.  Cas.  No.  7,- 
458;  Wood  v.  Two  Barges  (C.  C.  1891) 
46  Fed.  204. 

A  claim  against  a  barge  for  wharfage 
is  cognizable  in  admiralty.  Ex  parte 
Easton  (1877)  95  U.  S.  68,  74,  24  L. 
Ed.  373. 

4.  Scowsw— Scows,  having  no  propel- 
ling power  of  their  own,  held  vessels. 
The  General  Cass  (D.  C.  1871)  Fed. 
Cas.  No.  5,307;  Endner  v.  Greco  (D. 
C.  1880)  3  Fed.  411. 

The  section  includes  a  scow,  110  feet 
long  and  34  feet  wide,  without  motive 
power  of  its  own,  employed  in  carrying 
mud  from  a  harbor  to  the  dumping 
ground.  In  re  Eastern  Dredging  Co. 
(D.  C.  1905)  138  Fed.  942,  943. 

5.  Raftl^A  raft  made  of  cross-ties, 
used  as  a  convenient  mode  of  bringing 
them  to  market,  manned  by  a  pilot, 
crew,  and  cook,  who  lived  and  had 
shelter  thereon  during  the  voyage, 
which  lasted  many  days*,  and  propelled 
by  the  tides  and  by  poles  and  large 
oars,  is  a  vessel,  within  this  section,  so 
as  to  give  jurisdiction  to  admiralty  of  a 
libel  in  rem  against  it  for  a  collision  on 
navigable  waters.  Seabrook  v.  Raft  of 
Railroad  Cross-Ties  (D.  0.  1889)  40 
Fed.  596. 

A  steam  tug  towing  a  raft  of  logs 
must  carry  the  lights  required  by  law, 
though  such  raft  may  not  be  strictly  a 
vessel,  as  defined  by  this*  section.  The 
Annie  S.  Cooper  (D.  C.  1891)  48  Fed. 
703,  704. 


6.  Floating  elevator^— A  former  canal 
boat,  on  which  had  been  built  an  ele- 
vating apparatus  for  hoisting  grain, 
for  transferring  grain  from  one  vessel 
to  another,  though  without  motive  pow- 
er of  its  own  or  capacity  for  cargo  oth- 
er than  its  elevator,  is  nevertheless  a 
vessel,  a  subject  of  maritime  lien.  The 
Hezekiah  Baldwin  (D.  C.  1876)  Fed. 
Cas.  No.  6,449. 

7.  Pump  boat— A  pump  boat,  which 
is  a  floating  structure  equipped  with 
engine,  boiler,  pumps,  pipes,  and  cap- 
stans, used  for  pumping  out  coal  barg- 
es, capable  of  being  moved  on  the  wa- 
ter by  ropes  attached  to  its  capstans 
or  by  being  towed,  is  a  vessel  within 
this  section,  and  subject  to  admiralty 
jurisdiction.  Charles  Barnes  Co.  v. 
One  Dredge  Boat  (D.  C.  1909)  169 
Fed.  895. 

8.  Dredges,  etCj— A  steam  dredge, 
without  motive  power  of  its  own,  but 
capable  of  being  towed  from  place  to 
place,  is  a  vessel,  within  the  definitions 
given  by  this  section.  Saylor  v.  Tay- 
lor (1896)  77  Fed.  476,  477,  23  C.  C. 
A.  343;  McRae  v.  Bowers  Dredging 
Co.  (C.  C.  1896)  86  Fed.  344,  347; 
The  Pioneer  (D.  C.  1886)  30  Fed.  206; 
Aitcheson  v.  The  Eudless  Chain  Dredge 
(D.  C.  1889)  40, Fed.  253,  254;  The 
Atlantic  (D.  C.  1893)  53  Fed.  607,  608. 

A  steam  dredge  and  scows  used  in 
connection  therewith  are  vessels,  with- 
in the  admiralty  jurisdiction.  The  Ala- 
bama (C.  C.  1884)  22  Fed.  449;  Id. 
(D.  C.  1884)  19  Fed.  544;  The  Star- 
buck   (D.  C.  1894)   61  Fed.  602. 

A  marine  pump,  used  to  suck  mud 
from  the  bottom  or  from  scows  and 
force  it  on  the  adjacent  land,  resting, 
while  at  work,  on  piles  driven  into 
the  ground,  and  weighted  with  heavj? 
ballast  to  keep  it  in  place  though  capa- 
ble of  being  towed  from  place  to  place, 
has   none   of   the   characteristics   of  a 

•  vessel.  The  Big  Jim  (D.  C.  1894)  61 
Fed.  503. 

A  steam  dredge  and  the  scows  used 
in  connection  with  it  are  each  a  vessel 
within  this  section,  and,  as  such,  not 
subject  to  duty  under  the  Tariff  Act  of 
1894.  The  International  (D.  C.  1897) 
83  Fed.  840,  affirmed  (1898)  89  Fed. 
484,  32  C.  C.  A.  258. 

A  hydraulic  steam  dredge,  operating 
afloat,  by  sucking  up  material  from  the 
bottom  and  discharging  it  through  ad- 
justable pipes  on  adjacent  land  is  a 
ship  or  vessel,  within  the  admiralty  ju- 

•  risdiction.  Bowers  Hydraulic  Dredg- 
ing Co.  V.  Federal  Contracting  Co.  (D. 
C.  1906)  148  Fed.  290.  294.  See  In  re 
Hydraulic  Steam  Dredge  No.  1  (1897) 
80  Fed.  545,  25  C.  C.  A,  628. 

9.  Pile  drivers.— A  pile  driver,  con- 
sisting of  a  floating  platform  carrying 
a  derrick,  engine,  and  pile  driving  ap- 
paratus, having  a  stem  wheel,  by 
which  it  could  propel  itself,  and  a  rud- 
der and  steering  wheel,  but  in  its  ex- 
isting  condition  not  fitted  for  pari>ose8 
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of  transportation,  la  not  such  a  yesgel 
as  to  be  the  subject  of  admiralty  ju- 
risdiction. Pile  Driyer  B.  O.  A.  (D. 
O.  1894)  69  Fed.  1005. 

A  flatboat,  with  a  pile  driver  and  its 
engine  erected  thereon,  mainly  used  in 
constructing  bulkheads  for  the  erec- 
tion of  channel  lights,  but  also  em- 
ployed in  transporting  materials  used 
in  the  work,  being  towed  by  a  tug  for 
that  purpose,  is  to  be  classed  as  a  ves- 
sel, subject  to  maritime  jurisdiction. 
Lawrencp  v.  Flatboat  (D.  C.  1897)  84 
Fed.  200,  affirmed  Southern  Log  Cart 

6  Supply  Co.  Y.  Lawrence  (1898)  86 
Fed.  907,  30  0.  C.  A.  480. 

10.  Wharf  boats,  landing  floats,  etc.— 

A  float,  supporting  a  floor  and  a  house, 
used  to  store  oars  and  sails  of  small 
boats  landing  at  it,  and  as  a  means  of 
egress  from  there  to  the  wharf  at 
which  it  was  moved,  and  thence  to  the 
shore,  being  stationary,  and  never  em- 
ployed in  transportation  upon  the  wa- 
ter, cannot  be  held  to  be  a  ship  or  ves- 
sel Woodruff  V.  One  Covered  Scow 
(D.  O.  1887)  30  Fed.  269, 

A  floating  structure,  designed  to  be 
moored  alongside  a  wharf,  so  that 
carts  could  be  driven  over  it  with  ref- 
ase  to  be  dumped  into  boats  lying 
alongside,  which  was  mainly  station- 
ai^%  though  capable  of  being  towed 
from  one  wharf  to  another,  is  not  a 
vessel  within  the  meaning  of  the  mari- 
time law.  Ruddiman  v.  A  Scow  Plat- 
form (D.  C.  1889)  38  Fed.  158. 

11.  Dry  docks.— A  floating  dry  dock, 
being  a  fixed  structure,  not  used  for 
the  purpose  of  navigation,  is  not  a 
ship  or  vessel,  such  as  to  be  a  subject 
of  salvage  service.  Cope  v.  Vallette 
Dry  Dock  Co.   (1887)   119  U.   S.  625, 

7  Sup.   Ct.   336,  337,  30  L.   Ed.  501; 


Snyder  v.  A  Floating  Dry-Dock  (D.  C. 
1884)  22  Fed.  685. 
A  dry  dock  held  not  a  vessel,  within 

B.  S.  ii  4283-4285,  post,  §§  8021-8023, 
providing  for  limitation  of  liability  on 
behalf  of  the  owners  of  any  ship  or 
vessel.  Berton  v.  Tietjen  &  Lang  Dry 
Dock  Co.  (D.  C.  1915)  219  Fed.  763. 

12.  Dismantioil  vessels.— A  steam- 
boat, stripped  of  her  boiler,  engine,  and 
paddle  wheels,  and  fitted  up  and  used 
as  a  saloon  and  hotel,  is  not,  while  be- 
ing towed  to  another  place,  to  be  there 
used  in  a  similar  way,  engaged  in  com- 
merce or  navigation,  so  as  to  be  liable 
in  rem  in  admiralty  for  services  ren- 
dered to  it.    The  Hendrick  Hudson  (D. 

C.  1869)  Fed.  Cas.  No.  6,355. 

A  dismantled  steamboat,  moored  on  a 
navigable  river,  and  undergoing  altera- 
tions and  repairs  to  fit  her  for  use  as 
a  wharf  boat,  such  use  being  in  aid  of 
commerce  and  navigation,  is  liable  in 
rem  to  a  charge  for  salvage.  The  Old 
Natches  (D.  C.  1881)  9  Fed.  476. 

An  old  steamboat,  from  which  th& 
boilers,  wheel,  engines,  and  machinery 
had  been  removed,  and  which  had  been 
changed  into  a  pleasure  barge  for  the 
transportation  of  excursion  parties,, 
having  no  independent  means  of  pro- 
pulsion, but  intended  to  be  towed  by  a 
towboat,  is  a  vessel,  within  the  mean- 
ing of  the  term  as  used  in  Pennsylvania 
statutes  and  in  the  maritime  law,  and 
as  such  subject  to  a  maritime  lien. 
The  City  of  Pittsburgh  (D.  C.  1891) 
45  Fed.  699. 

Cited    without    doflnlto    application. 

The  Conqueror  (1897)  17  Sup.  Ct. 
510,  513,  166  U.  S.  110,  41  L.  Ed.  937; 
U.  S.  V.  One  Gasoline  Launch  (1904) 
133  Fed.  42,  43,  66  C.  C,  A.  148  (dis- 
senting opinion). 


§  4.  (R.  S.  §  4.)     Vehicle. 

The  word  "vehicle"  includes  every  description  of  carriage  or  other 
artificial  contrivance  used,  or  capable  of  being  used,  as  a  means  of 
transportation  on  land. 

Act  July  18,  1866,  c  201,  §  1,  14  Stat  178. 

§  5.  (R.  S.  §  5.)     Company;  association. 

The  word  "company"  or  "association,"  when  used  in  reference 
to  a  corporation,  shall  be  deemed  to  embrace  the  words  "successors 
and  assigns  of  such  company  or  association,"  in  like  manner  as  if 
these  last-named  words,  or  words  of  similar  import,  were  expressed. 

.     Act  July  25,  1866,  c.  242,  §  9,  14  Stat.  241. 

§  6.  (R.  S.  §  6.)     Seal. 

In  all  cases  where  a  seal  is  necessary  by  law  to  any  commission^ 
process,  or  other  instrument  provided  for  by  the  laws  of  Congress, 
it  shall  be  lawful  to  affix  the  proper  seal  by  making  an  impression 
therewith  directly  on  the  paper  to  which  such  seal  is  necessary; 
which  shall  be  as  valid  as  if  made  on  wax  or  other  adhesive  sub- 
stance. 

Act  May  31,  1854,  c  60,  §  2,  10  Stat  297. 
Hotea  of  Deolidoiia 

Impression  on  paper  or  parchment—  Follett  v.  Rose  (0.  C.  1844)  Fed.  Gas. 
An/  forcible  indentation  on  a  parch-      No.  4,900. 

ment,  though  it  be  not  wax,  wafer,  or         A  seal  impressed  on  paper  is  equiva- 
a  scrawl,  may  be  a  seal,  if  so  intended,      lent  to  sealing  with  wax.     Roberts  y. 
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Pillow  (G.  0.  1851)  Fed.  Gas.  No.  11,-  Joint  seal.— There  cannot  be  a  joint 

909.  seal  for  diverse  persons  not  incorpo- 

Qornll      A..      Ath.r      m.rk       T-L^      w/.r^  ^^^^'      '^^^^V   ^'    CtLTTOU    (G.    G.  1829) 

«c?  «".  ^    Other    mark^The    word  ^^^    ^^^    ^^    ^^^^ 

Seal     in  a  scroll  is  a  suincient  seal. 

U.  S.  V.  Hedges  (C.  G,  1812)  Fed.  Gas.  Official    seal.— Any    impression    upon 

No.  15,339.  sealing  wax  or  wafer  adhering  to  the 

The  common-law  rule,  that  a  seal  Paper,  without  any  device  or  words  in- 
must  consist  of  wax,  or  some  tena-  dicative  of  the  particular  official,  is 
cious  substance,  does  not  apply  to  a  evidence  of  the  official  character  of  the 
bond  taken  under  an  act  of  congress;  J^ff ^  ^^V^^S'  ^^r  ^^TlliJo^^  ^^'  ^'^ 
and,  under  the  general  usage,  a  scroll  1876)  Fed.  Gas.  No.  11.098. 
is  sufficient  to  make'  the  instrument  a  Evidence  and  determination  of  fact- 
sealed  instrument.  U.  S.  v.  Stephen-  Person  acquainted  with  parchment 
son's  Ex'rs  (G.  G.  1839)  Fed.  Gas.  patents  may  be  examined,  as  to  the 
No.  16,386.  traces  of  a  seal,  on  the  question  wheth- 

A  scroll  made  with  a  pen,  inclosing  er  such  a  writing  had  been  originally 

the  letters  "L.  S.,"  will  be  held  to  be  a  sealed.     Follett  v.  Rose   (G.  G.   1844) 

seal,   if    so    intended,    though    not    ex-  Fed.  Gas.  No.  4,900. 

pressly  stated  in  the  instrument.    Bur-  Where  there  is  doubt  wheth3r  an  in- 

ton  V.  Le  Roy  (G.  G.  1879)  Fed.  Gas.  strument  has  been  sealed,  the  fact  is 

No.  2,217.  properly  referable  to  the  jury.    Id. 

A  mark   with  ink,  acknowledged   by  Cited    without    definite     application, 

the  maker  of  a  deed,  held  sufficient  to  Clough  v.  U.  S.   (C.  C.  1891)  47  Fed. 
create  a  specialty.     U.  S.  v.  Coffin  (D/     701,  795,  modified  55  Fed.  374,  5  C.  0. 

G.  1799)  Fed.  Gas.  No.  14,828.  A.  140. 


CHAPTER  TWO 
Form  and  Enactment  of  Statutes  and  Effect  of  Repeals 

Sec.  Sec. 

7.  Enacting  clause.  12.  Printing  in  lieu  of  engrossing  and 

8.  Resolving  clause.  enrolling  of  bills  and  joint  resolu- 

9.  No  enacting  words  after  first  sec-                tions. 

tion.  13.  Repeal  not  to  revive  former  act. 

10.  Numbering  and  frame   of  sections.      14.  Repeals  not  to  affect  liabilities,  an- 
il. Title  of  appropriation  acts.  less,  etc. 

§  7.  (R.  S.  §  7.)     Enacting  clause. 

The  enacting  clause  of  all  acts  of  Congress  hereafter  enacted 
shall  be  in  the  following  form:  "Be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the  United  States  of  America  in  Con- 
gress assembled." 

Act    Feb.  25,  1871,  c.  71,  §  1,  16  Stat.  431. 

§  8.  (R.  S.  §  8.)     Resolving  clause. 

The  resolving  clause  of  all  joint  resolutions  shall  be  in  the  follow- 
ing form :    "Resolved  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled." 
Act  Feb.  25,  1871,  c.  71,  f  1,  16  Stat.  431. 

§  9.  (R.  S.  §  9.)     No  enacting  words  after  first  section. 

No  enacting  or  resolving  words  shall  be  used  in  any  section  of  an 
act  or  resolution  of  Congress  except  in  the  first. 
Act  Feb.  25,  1871,  c.  71,  f  1,  16  Stat  431. 

§  10.  (R.  S.  §  10.)     Numbering  and  frame  of  sections. 

Each  section  shall  be  numbered,  and  shall  contain,  as  nearly  as 
may  be,  a  single  proposition  of  enactment. 
Act  Feb.  25,  1871,  c  71,  §  1,  16  Stat.  431. 

§  11.  (R.  S.  §  11.)     Title  of  appropriation  acts. 

The  style  and  title  of  all  acts  making  appropriations  for  the  sup* 
port  of  Government  shall  be  as  follows:  "An  act  making  appro- 
priations, (here  insert  the  object)  for  the  year  ending  June  thirtieth 
(here  insert  the  calendar  year.)" 

Act  Aug.  26,  1842,  c.  207,  §  2,  5  Stet  537. 

No  act  of  Congress  was  to  be  construed  to  make  an  appropriation  out  of 
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the  Treasury  of  the  United  States  unless  such  act,  in  specific  terms,  declares 
an  appropriation  to  be  made,  by  Act  June  30,  1906,  c.  3914,  §  9,  post,  |  6763. 
The  committees  of  Congress  in  reporting  general  appropriation  bills  were  re- 
quired, as  far  as  practicable,  to  follow  the  general  order  and  arrangement  of 
the  respective  appropriation  acts  for  the  year  preceding,  by  a  provision  of  Act 
June  22,  1906,  c.  3514,  S  4,  post,  §  6672. 

§  12.  (Act  March  2, 1895,  c*  177,  §  1.)  Printing  in  lieu  of  engross- 
ing and  enrolling  of  bills  and  joint  resolutions. 
Hereafter  the  engrossing  and  enrolling  of  bills  and  joint  res- 
olutions of  either  House  of  Congress  shall  be  done  in  accordance 
with  the  concurrent  resolution  adopted  by  the  Fifty-third  Congress 
at  its  first  session,  November  first,  eighteen  hundred  and  ninety- 
three:  Provided,  That  during  the  last  six  days  of  a  session  such 
engrossing  and  enrolling  of  bills  and  joint  resolutions  may  be  done 
otherwise  than  as  prescribed  in  said  concurrent  resolution,  upon  the 
order  of  Congress  by  conciirrent  resolution.     (28  Stat.  769.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  al;)propriation 
act  for  the  fiscal  year  1896,  cited  above. 
The  concurrent  resolution  referred  to  in  this  provision  was  as  follows: 
"Resolved  by  the  House  of  Representatives  (the  Senate  concurring),  That, 
beginning  with  the  first  day  of  the  regular  session  of  the  Fifty- third  Congress, 
to  wit,  the  first  Monday  in  December,  1893,  in  lieu  of  being  engrossed,  every 
bill  and  joint  resolution  in  each  House  of  Congress  at  the  stage  of  the  consid- 
eration at  which  a  bill  or  joint  resolution  is  at  present  engrossed,  shall  be 
printed,  and  such  printed  copy  shall  take  the  place  of  what  is  now  known  as, 
and  shall  be  called  the  engrossed  bill,  or  resolution  as  the  case  may  be,  and 
it  shall  be  dealt  with  in  the  same  manner  as  engrossed  bills  and  joint  resolu- 
tions are  dealt  with  at  present,  and  shall  be  sent  in  printed  form,  after  pass- 
ing, to  the  other  House,  and  in  that  form  shall  be  dealt  with  by  that  House, 
and  its  officers  in  the  same  manner  in  which  engrossed  bills  and  joint  reso- 
lutions are  now  dealt  with. 

**Resolved,  That  when  such  bill  or  joint  resolution  shall  have  passed  both 
Houses,  it  shall  be  printed  on  parchment,  which  print  shall  be  in  lieu  of,  what 
is  now  known  as,  and  shall  be  called,  the  enrolled  bill,  or  joint  resolution  as 
the  case  may  be,  and  shall  be  dealt  with  in  the  same  manner  in  which  en- 
rolled bills  and  joint  resolutions  are  now  dealt  with. 

"Resolved,  That  the  Joint  Committee  on  Printing  is  hereby  charged  with  the 
duty  of  having  the  foregoing  resolutions  properly  executed,  and  is  empowered 
to,  take  such  steps  as  may  be  necessary  to  carry  them  into  effect,  and  provide 
for  the  speedy  execution  of  the  printing  herein  contemplated." 
Conc't  Res.  Nov.  1,  1893,  28  Stat.  Appendix,  5. 

The  printing  and  distribution  of  copies  of  bills  and  resolutions  were  pro- 
vided for  by  the  Printing  and  Binding  Act  of  Jan.  12,  1895,  c.  23,  |  55,  as 
amended  by  Act  Jan.  20,  1905,  c.  50,  §  2,  post,  §  7025. 

§  13.  (R.  S.  §  12.)     Repeal  not  to  revive  former  act. 

Whenever  an  act  is  repealed,  which  repealed  a  former  act,  such 
former  act  shall  not  thereby  be  revived,  unless  it  shall  be  expressly 
so  provided. 

Act  Feb.  25,  1871,  c.  71,  f  3,  16  Stat.  431. 

Ifotes  of  Deoisionfl 

Previous  rule.— Before  the  enactment  tion  and  does  nothing  more.    Jackson- 

of  this  provision,  by  Act  Feb.  25,  1871,  viUe,  P.  &  M.  R.  Co.  v.  U.  S.   (1880) 

c.  71,  I  3,  the  repeal  of  a  repealing  act  21  Ct  CI.  155. 
restored  the  law  as  it  was  before  the 

passage  of  the  latter  act,  without  for-  Implied   repeal   of  repealing   act— A 

mal  words  for  that  purpose,  unless  the  statute  providing  that  the  repeal  of  a 

effect  of  such  repeal  was  limited  by  its  repealing  act  shall  not  revive  the  origi- 

own  terms,  or  by  some'  general  stat-  nal  act  applies  to  cases  of  repeal  by 

ates  to  the  abrogation  of  the  act  re-  implication.     Milne    v.   Huber    (C.    C. 

pealed.     U.   S.   v.   Philbrick    (1887)    7  1843)  Fed.  Cas.  No.  9,017. 

Sup.  Ct.  413,  416,  120  U.  S.  52,  30  L.  ^     ,    *,        *            ,.          *     „ru 

EdT  569.  Expiration  of  repealing  act— When  a 

^  statute  contains  an  absolute  affirmative 

No  retroactive  effect.— The  provision  repeal    of    an    antecedent    statute,    or 

of  the  act  of  1871,  re-enacted  in  this  part  of  it,  the  expiration  of  the  subse- 

eection,  was  not  retroactive.    U.  S.  v.  quent  statute  by  its  own  limitation  will 

Philbrick   (1887)  7  Sup.  Ct  413,  416,  not  revive  the  repealed  act     U.  S.  v. 

120  U.  S.  52,  30  L.  Ed.  559.  Twenty-Five   Cases  of  Cloths    (D.   0. 

Rule    of    oonstructlOR    merely.— This  1840)  Fed.  Cas.  No.  16,563. 

section  prescribes  a  rule  of  construe-  On  the  expiration  of  a  repealing  act 
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by  its  own  limitatioii,  the  act  repealed 
is  revived;  this  section  having  no  ap- 
plication  to  such  a  case.  (1892)  20 
Op.  Atty.  Gen.  466,  467. 

Cited    witliout    definite    application, 
Kohlsaat  v.  Murphy   (1877)   96   U.   S. 


St  P.  R.  Co.  V.  U.  S.  (1888)  8  Sup. 
Ct.  1194,  1195,  127  U.  S.  406,  32  L.  Ed. 
180;  Stanley  v.  Schwalby  (1896)  16 
Sup.  Ct  754,  765,  162  U.  S.  255,  40 
L.  Ed.  960;  Munos  v.  Southern  Pac. 
Co.   (1892)  51  Fed.  188,  190,  2  C.  C. 


153,  154,  24  L.  Ed.  844;  Chicago,  M.  &      A.  16a 

§  14.  (R.  S.  §  13.)     Repeals  not  to  affect  liabilities,  unless,  etc. 

The  repeal  of  any  statute  shall  not  have  the  effect  to  release  or 
extinguish  any  penalty,  forfeiture,  or  liability  incurred  under  such 
statute,  unless  the  repealing  act  shall  so  expressly  provide,  and  such 
statute  shall  be  treated  as  still  remaining  in  force  for  the  purpose  of 
sustaining  any  proper  action  or  prosecution  for  the  enforcement  of 
such  penalty,  forfeiture,  or  liability. 

Act  Feb.  25,  1871,  c.  71,  §  4,  16  Stat.  432. 

Notes  of  Deolaioiu 


Previous  rule.— The  repeal  of  a  stat- 
ute pending  proceedings  to  enforce  a 
penalty  or  forfeiture  under  it  barred 
further  proceedings,  where  there  was  no 
saving  clause.  Union  Iron  Co.  v. 
Pierce  (C.  C.  1869)  Fed.  Cas.  No.  14,- 
367;  Eastman  v.  Claclcamas  County  (C. 
C.  1887)  32  Fed.  24,  33;  U.  S.  v.  Six 
Fermenting  Tubs  (D.  C.  1868)  Fed. 
Cas.  No.  16,296. 

By  the  repeal  of  an  act  without  any 
reservation  of  its  penalties,  all  crimi- 
nal proceedings  talsen  under  it  fell.  17. 
S.  V.  Tynen  (1870)  11  Wall.  88,  95,  20 
L.  Ed.  153;  U.  S.  v.  Reisinger  (1888) 
128  U.  S.  398,  9  Sup.  Ct  99,  100,  32 
L.  Ed.  480. 

After  the  expiration  or  repeal  of  a 
law,  no  penalty  could  be  enforced  nor 
punishment  inflicted  for  violations  of 
the  law  committed  while  it  was  in 
force,  unless  some  special  provision 
was  made  for  that  purpose  by  statute. 
Yeaton  v.  U.  S.  (1809)  5  Cranch,  281, 
3  L.  Ed.  101. 

An  oflfense  against  a  temporary  act 
could  not  be  punished,  after  the  expi- 
ration of  the  act,  unless  a  particular 
provision  was  made  by  law  for  the 
purpose.  The  Irresistible  (1822)  7 
Wheat.  551,  5  L.  Ed.  520. 

An  indictment  could  not  be  sustained 
under  a  statute  wliich  had  been  repealed 
without  any  saving  clause.  U.  S.  v. 
Passmore  (C.  C.  1804)  Fed.  Cas.  No. 
16.005,  4  DalL  372,  374,  1  L.  Ed.  871. 

An  offense  created  by  law  fell  by  a 
repeal  of  the  law  without  reservation 
of  jurisdiction.  Anonymous  (C.  C. 
1804)  Fed.  Cas.  No.  475. 

Wiiere  a  statute  giving  the  right  to 
recover  money  paid  under  an  illegal 
contract  is  repealed,  a  pending  suit 
and  the  cause  of  action  involved  in  it 
fall  with  the  repeal.  Kimbro  v.  Colgate 
<0.  C.  1864)  Fed.  Cas.  No.  7,778. 

— —  Particular  saving  clauses^— An 
action  commenced  on  the  day  a  law 
was  repealed  was  within  a  saving 
<rlau8e  of  all  actions  commenced  before 
the  passage  of  the  repealing  act.  In 
re  Ankrim  (C.  C.  1843)  Fed.  Gas.  No. 
395. 

The   repealing  clause   of  Act  March 
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2,  1863,  saved  prosecution  under  Act 
March  3,  1823,  for  offenses  previously 
committed.  U.  S.  v.  Kohnstamm  (C. 
C.  1864)  Fed.  Cas.  No.  15,542. 

An  offense  punishable  by  fine  and  im- 
prisonment, under  Act  Jan.  9,  1809, 
was  not  saved  from  repeal  by  the  sav- 
ing clause  in  Act  June  28,  1809,  §  2. 
U.  S.  V.  Mann  (C.  0.  1812)"  Fed.  Cas. 
No.  15,718. 

The  repealing  clause  of  Act  Jan.  11, 
1868,  did  not  operate  to  prevent  con- 
viction and  punishment  for  an  offense 
under  Act  July  13,  1866,  §  42.  In  re 
Callicot  (C.  C.  1870)  Fed.  Caa.  No. 
2,323. 

Operation  and  effect  of  section  as  to 
subsequent  repeals  and  saving  clauses. 

—As  this*  section  has  only  the  force  of 
a  statute,  its  provisions  cannot  justify 
a  disregard  of  the  will  of  Congress  as 
manifested,  either  expressly  or  Hy  nec- 
essary implication,  in  a  subsequent  en- 
actment. But,  while  this  is  true,  its 
provisions  are  to  be  treated  as  if  incor- 
porated in  and  as  a  part  of  subsequent 
enactments,  and  therefore,  under  the 
general  principles  of  construction  re- 
quiring, if  possible,  that  effect  be  given 
to  all  the  parts  of  a  law,  the  section 
must  be  enforced  unless,  either  by  ex- 
press declaration  or  nece&'sary  implica- 
tion, arising  from  the  terms  of  the  law 
as  a  whole,  it  results  that  the  legisla- 
tive mind  will  be  set  at  naught  by  giv- 
ing effect  to  the  provisions  of  this  b'ec- 
tion.  Great  Northern  R.  Co.  v.  U.  S. 
(1908)  28  Sup.  Ct  313,  316,  208  U.  S. 
452,  52  li.  Ed.  567;  Hertz  v.  Wood- 
man (1910)  30  Sup.  Ct.  621,  625,  218 
U.  S.  205,  54  L.  Ed.  1001. 

This  section  was  not  an  attempt  by 
the  Congress  which  enacted  it  to  curtail 
the  authority  of  succeeding  Congresses 
by  limiting  in  advance  the  effect  to  be 
given  to  their  enactments,  but  was  the 
substitution  of  a  new  rule  of  construc- 
tion to  be  observed  by  the  courts  with 
respect  to  statutes  to  be  thereafter  en- 
acted which  is  to  be  followed  until  abro- 
gated by  6X)me  later  Congress.  TT.  S.  v. 
Standard  Oil  Co.  (D.  C.  1907)  148  Fed. 
719;  (D.  C.  1907)  U.  S.  v.  Chicago. 
St.  P.,  M.  &  O.  Ry.  Co.,  151  Fed,  84, 
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jadgment  affirmed  (1908)  Chicago,  St 
P.,  M.  &  O.  R.  Co.  ▼.  U.  S.,  162  Fed. 
835,  90  C.  C.  A.  211.  writ  of  certiorari 
denied  (1909)  29  Sup.  Ct  689,  212  U. 
S.  579,  53  L.  Ed.  659. 

This  section  does  not  limit  the  power 
of  succeeding  Congresses,  bnt  merely 
prescribes  a  role  of  construction,  bind- 
ing upon  the  courts,  as  a  EAibstitute  for 
the  common-law  rule  with  respect  to 
the  effect  of  a  repealing  statute  as  a 
release  from  penalties  and  prosecutions 
for  offenses  committed  under  the  statute 
repealed,  and  under  it  the  repeal  of  the 
penal  statute  extinguishes  no  penalties 
preTiously  incurred  thereunder,  in  the 
absence  of  an  express  extinguishing 
clause  in  the  repeating  act  U.  S.  v. 
Standard  OU  Co.  (D.  C.  1907)  148  Fed. 
719,  722;  United  States  v.  Chicago.  St 
P.,  M.  &  O.  Ry.  Co.  (D.  C.  1907)  151 
Fed.  84.  judgment  affirmed  (1908)  Chi- 
cago, St  P.,  M.  &  O.  R.  Ca  V.  United 
States,  162  Fed.  835,  90  C.  C.  A.  211, 
writ  of  certiorari  denied  (1909)  29  Sup. 
Ct  689,  212  U.  S.  579,  53  L.  Ed.  659. 

It  was  the  obrious  intention  of  this 
section  to  extend  the  similar  provision 
of  R.  S.  §  5598,  post,  §  10595.  relating 
to  the  repeal  of  statutes  embraced  in 
the  Revised  Statutes,  to  the  repeal  of 
aiqr  statute  not  embraced  in  said  revi- 
sion. U.  S.  V.  Reisinger  (1888)  9  Sup. 
Ct  99.  100,  128  U.  S.  898,  32  L.  Ed. 
480. 

In  enacting  this  provision,  in  Act 
Feb.  25,  1871,  c  71,  §  4,  CongresB  was 
not  addressing  itself  particularly  to  suc- 
ceeding Congresses,  but  to  the  courts. 
The  courts  are  commanded  by  this  sec- 
tion to  treat  a  repealed  statute  as*  still 
remaining  in  force  for  punishment  of 
violations  thereof,  unless  the  courts 
shall  find  that  the  repealing  act  "ex- 
pressly provides*'  that  such  repealed 
act  shall  not  sustain  any  prosecution 
for  its  violation.  Lang  v.  U.  S.  (1904) 
133  Fed.  201,  205,  66  C.  C.  A.  225 
(concurring  opinion). 

As  applied  to  subsequent  repealing 
acts,  which  do  not,  expressly  or  by  nec- 
essary implication,  contravene  its  provi- 
sionb\  this  section  is  effective  and  ob- 
ligatory upon  the  courts,  but  beyond 
this  it  is  without  effect  and  not  obliga- 
tory upon  any  one.  Notwithstanding 
its  enactment  Congress  remained  at 
liberty  to  legislate  respecting  its  sub- 
ject-matter in  any  manner  they  might 
choose.  Great  Northern  Ry.  Co.  v.  U. 
S.  (1907)  155  Fed.  945,  958,  84  C.  C. 
A.  93,  affirmed  (1908)  28  Sup.  Ct  313, 
208  U.  S.  452,  52  L.  Ed.  567. 

Offenses  and  penalties,  etc.,  and  pros- 
ecutions within  section.— The  words 
"penalty,"  "forfeiture,"  and  "liability," 
are  synonymous  with  "punishment," 
in  connection  with  crimes  of  every 
grade,  and  the  section  was  intended 
to  apply  to  all  offenses.  U.  S.  v.  Reis- 
inger (1888)  9  Sup.  Ct  99,  100,  128 
U.  &  398,  32  L.  Ed.  480;  U.  S.  v. 
Ulrid  (C.  C.  1875)  Fed.  Cas.  No.  16,- 
604;  U.  a  v.  Barr  (D.  C.  1877)  Fed. 


Cas.  No.  14,527;  U.  S.  v.  Van  VUet 
(D.  C.  1885)  23  Fed.  35. 

It  ia  no  defense  to  a  prosecution  for 
taking  illegal  fees,  under  Act  June  20, 
1878,  relating  to  claim  agents  and  at- 
torneys in  pension  cases,  instituted  aft- 
er the  repeal  of  that  act  by  Act  July 
4. 1884,  that  the  repealing  act  contained 
no  reservation  of  the  right  to  punish 
for  offenses  committed  prior  to  the  re- 
peal. U.  S.  V.  Reisinger  (1888)  9  Sup. 
Ct  99,  128  U.  S.  398,  32  L.  Ed.  480. 

The  section  covers  a  prosecution  un- 
der a  statute  which  authorizes  im- 
prisonment as  well  as*  fine.  U.  S.  v. 
Mathews  (C.  C.  1885)  23  Fed.  74, 

Statutes  and  repeals  within  seotioffiF- 

The  exception  from  the  operation  of 
the  general  repeal  of  conflicting  laws, 
made  by  Hepburn  Act  June  29,  1906, 
a  3591,  §  10,  in  favor  of  pending  caus- 
es, which  "shall  be  prosecuted  to  con- 
clusion in  the  manner  heretofore  pro- 
vided by  law,"  did  not  supersede  the 
general  provision  of  this  section,  so  as 
to  prevent  future  criminal  prosecu- 
tions for  offenses  against  Elkins  Act 
Feb.  19,  1903,  c.  708,  committed  prior 
to  the  ensctment  of  the  Hepburn  Act 
Great  Northern  R.  Co.  v.  U.  S.  (1908) 
28  Sup.  Ct  313,  208  U.  S.  452,  52  I* 
Bd.  567;  U.  S.  v.  New  York  Cent  &  H. 
R.  R.  Co.  (D.  C.  1907)  153  Fed.  630. 
judgment  reveraed  New  York  Cent  & 
H.  R.  R.  Co.  V.  U.  S.  (1908)  166  Fed 
267,  92  C.  C.  A.  331. 

In  view  of  this  section,  the  inherit- 
ance tax  imposed  by  the  War  Revenue 
Act  of  1898,  although  not  "due  and 
payable"  under  section  30  of  that  act. 
as  amended  by  Act  March  2,  1901.  § 
11.  post,  §i  2851,  2868,  until  one  year 
after  the  death  of  the  testator,  must 
be  deemed  to  have  become  an  obligation 
immediately  upon  the  passing  by  death 
of  a  vested  right  to  the  present  posses- 
sion or  enjoyment  of  a  legacy  or  distrib- 
utive share,  so  as  to  be  within  the 
saving  clause  of  section  6369.  pres-erv- 
ing  all  taxes  "imposed"  prior  to  the 
taking  effect  of  that  act,  although  thi? 
testator's  death  was  less  than  one 
year  prior  to  such  date.  Hertz  v. 
Woodman  (1910)  30  Sup.  Ct  621,  218 
U.  S.  205,  54  L.  Ed.  1001. 

Jurisdiction  of  the  federal  courts*  to 
establish  titie  of  heirs  of  an  Indian 
allottee  dying  intestate  during  the  trust 
period  was  taken  away,  even  as  to 
pending  cases,  by  Act  June  25,  1910, 
notwithstanding  this  section.  Hallo- 
well  V.  Commons  (1916)  239  U.  S.  506» 
36  Sup.  Ct.  202,  60  L.  Ed.  — . 

This  section  applies  only  to  cases 
where  the  statute  defining  an  offense 
has  been  repealed.  Moore  v.  U.  S. 
(1898)  85  Fed.  465,  470,  29  C.  C.  A. 
269. 

The  section  is*  inapplicable  where  a 
law  affecting  the  territories  of  the  Unit- 
ed States  becomes  inoperative  as  to 
one  of  them  by  its  admission  as  a  state, 
as  this  in  not  a  repeal  of  the  statute. 
Moore  y.  U.  S.  (1898)  85  Fed.  465,  29 
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O.  O.  A.  209.  CONTRA,  U.  S.  ▼.  Baum 
(O.  O.  1896)  74  Fed.  43,  45. 

Although  Chinese  Exclusion  Act  May 
6, 1882,  post,  §  4290,  was,  by  its  terms, 
limited  to  a  period  of  10  years,  a  viola- 
tion thereof  cwnmitted  within  that  pe- 
riod might  be  indicted  and  punished  aft- 
er its*  expiration,  even  without  the  con- 
tinuance of  that  act  in  force  by  Act  May 
5, 1892,  §  1,  post,  §  4316.  Sims  v.  U.  S. 
(1903)  121  Fed.  515,  58  C.  C.  A.  92. 

Sugars'  remaining  in  the  place  where 
they  were  refined  when  Act  June  5, 
1794,  was  repealed,  are  not  subject  to 
duties.  Coxe  v.  Pennington  (C.  C. 
1803)  Fed.  Cas.  No.  8,811. 

The  provision  of  Act  Feb.  25,  1871, 
I  4,  embodied  in  this  section,  did  not 
apply  to  an  act  not  forbidden  by  stat- 
ute at  the  time  of  its?  commission,  al- 
though such  act  was  an  offense  under 
a  statute  which  had  then  been  repeal- 
ed, and  was  again  made  punishable  un- 
der a  subsequent  statute.  IT.  S.  v. 
Bennett  (C.  C.  1874)  Fed.  Cas.  No. 
14,570. 

Act  June  27,  1898,  c  503,  amending 
Act  March  3,  1887,  §  2,  post,  §  991 
(IM)),  which  conferred  jurisdiction  on 
the  Circuit  and  District  Courts  over 
suits  on  claims  against  the  government, 
by  excluding  from  such  jurisdiction 
fiuits  by  officers  of  the  United  States  or 
their  as-signs  for  the  recovery  of  fees  or 
compensation  having  been  passed  with- 
out a  saving  clause,  applies  to  such 
suits  then  pending.  Fairchild  v.  U.  S. 
(C.  C.  1809)  91  Fed.  297. 

In  a  federal  court  suits  were  insti- 
tuted by  railroad  companies'  against 
the  Railroad  Commission  of  Alabama 
and  the  Attorney  General  to  enjoin  the 
enforcement  of  a  statute  fixing  railroad 
rates  and  to  test  its  constitutionality, 
and  as  provided  for  by  the  statute  it- 
self injunctions  were  granted  sus'pend- 
ing  its  operation  on  the  giving  of  bonds 
by  the  complainants  to  repay  to  ship- 
pers any  s'ums  collected  above  the  stat- 
utory rates  in  case  they  should  be  sus- 
tained. Pending  each  suit,  and  after 
claims  had  been  filed  by  shippers  for 
recovery  on  the  bonds*  of  excess  charg- 
es, the  statute  was  repealed  and  sub- 
stitutes enacted,  which  were  subject  to 
the  same  constitutional  objections,  but 
which  expressly  deprived  the  Commis- 
sion and  the  Attorney  General  of  any 
power  to  take  action  for  their  enforce- 
ment, leaving  it  to  private  parties  to 
bring  actions  and  prosecutions  for  their 
violation.  Held,  that  such  repeal  did 
not  abat«  the  suits,  and  that  supple- 
mental bills  might  be  filed  therein  to 
enjoin  the  enforcement  of  the  new  acts*. 
Central  of  Georgia  Ry.  Co.  v.  Railroad 
Commission  of  Alabama  (0.  C.  1908) 
161  Fed.  926,  decree  reversed  Railroad 
Commission  of  Alabama  v.  Central  of 
Georgia  R.  Co.  (1909)  170  Fed.  225,  95 
O.  C.  A.  117. 

The  repealing  clause,  paragraph  182 
of  the  Revenue  Act  of  August,  1894 
(28     Stat    521),     expressly    repealed 
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those  daus'es  of  the  revenue  act  of 
October  1,  1890  (26  Stat  583),  grant- 
ing bounty  to  licensed  sugar  producers; 
and  such  repeal  had  reference,  not  only 
to  licenses  to  be  granted  producers 
thereafter,  but  also  to  licensies*  granted 
and  existing  at  the  date  of  the  passage 
of  the  act  of  1894.  U.  S.  t.  Carlisle 
(1895)  5  App.  D.  0.  138. 

Liabilities  within  seotlon^The  Uabili- 
ty  of  a  creditor  who  had  received  pr<^- 
erty  from  his  debtor,  under  circum- 
stances constituting  an  unlawful  prefer- 
ence within  the  Bankruptcy  Act,  to  re- 
fund it  to  the  assignee  of  the  debts  in 
bankruptcy,  is  a  "liability"  within  this 
section.  Tinker  v.  Van  Dyke  (C.  O. 
1876)  Fed.  Cas.  No.  14,058;  Warren  v. 
Garber  (C.  C.  1877)  Fed.  Cas.  No.  17,- 
196;  Bradbuiy  v.  Galloway  (D.  C, 
1875)  Fed.  CaB?.  No.  1,764. 

This  section  is  not  alone  applicable 
to  penalties  and  forfeitures'  under  pe- 
nal statutes.  It  extends  as  well  to  "lia- 
bilities,'* and  a  liability  or  obligation  to 
pay  a  tax  impos'ed  under  a  repealed 
statute  is  not  only  within  the  letter,  but 
the  spirit  and  purpose,  of  the  provision. 
Hertz  V.  Woodman  (1909)  30  Sup.  Ct 
621,  625,  218  U.  S.  205,  54  L.  Ed.  1001. 

The  repeal  of  a  lien  law  after  the 
lien  ha9  attached  by  performance  of 
work  does  not  defeat  the  lien.  In  re 
Hope  Min.  Co.  (D.  C.  1871)  Fed.  Cas. 
No.  6,681;  Sabin  v.  Connor  (D.  0. 
1871)  Fed.  Cas.  No.  12,197. 

The  liability  to  forfeiture  of  import- 
ed goods  knowingly  entered  by  means 
of  a  false  invoice  is  within  the  section. 
U.  S.  V.  Four  Cases  of  Dastings'  (D.  O. 
1879)  Fed.  Cas.  No.  15.145. 

A  tax  on  capital  and  deposits  of 
banks,  etc.,  imposed  by  an  internal  rev* 
enue  law,  for  which  such  banks,  etc., 
would  not  become  liable  until  the  end 
of  the  half  year  current  at  the  time  of 
the  repeal  of  the  provision  therefor,  is 
not  a  "liability  incurred,"  which  could 
be  saved  by  these  provisions  from  the 
operation  of  the  repeal.  (1883)  17  Op. 
Atty.  Gen.  539,  544. 

Under  this  section,  after  a  subcon- 
tractor had  sued  in  a  state  circuit  court 
government  building  contractors'  and 
their  surety  on  a  bond  given  under  Act 
Aug.  13,  1894,  post,  I  6923,  binding 
them  to  pay  for  all  labor  and  material 
used  for  a  balance  due  under  the  sub- 
contract, the  subsequent  amendment 
of  that  act  by  Act  Feb.  24,  1905,  c. 
778,  limiting  jurisdiction  of  such  ac- 
tions to  the  federal  circuit  courts,  did 
not  oust  the  state  court's  jurisdiction; 
that  amendment  not  disclosing  an  in- 
tent to  affect  existing  actions.  Burton 
V.  Frank  A.  Seifert  Plastic  Relief  Co. 
(1908)  61  S.  E.  933,  108  Va.  338. 

Application   of  section  to  particular 

offensosw— Offense  saved:  Rebating  by 
carriers',  Great  Northern  Ry.  Co.  v.  tJ. 
S.  (1908)  28  Sup.  Ct  313,  316,  208  U. 
S.  452,  52  li.  Ed.  567;  U.  S.  v.  Stand- 
ard OU  Co.  (D.  O.  1907)  148  Fed.  719, 


Ch.2) 


OENEBAL  PBOTI8IONB 


§1* 


722;  taking  excegsiTe  pension  fee,  XT. 
S.  ▼.  ReiBinger  (1888)  9  Sup.  Ct.  99, 
100,  128  U.  S.  89a  82  li.  Ed.  480; 
U.  S.  ▼.  MathewB  (C.  O.  1885)  23  Fed. 
74;  U,  S.  V.  Van  VUet  (D.  C.  1885) 
23  Fed.  35,  revendng  22  Fed.  641; 
landing  Chinese  laborers,  Sims  ▼.  tJ.  S. 
(1903)  121  Fed.  515,  517,  58  C.  0.  A. 
^92;  importing  women  for  immoral  pur- 
poses; U.  S.  V.  Lair  (1912)  195  Fed.  47, 
115  C.  G.  A.  49;  failure  to  make  re- 
paired alteration  of  bridge  obstructing 
navigation,  U.  S.  v.  Keokuk  &  H. 
Bridge  Co.  (D.  C.  1891)  45  Fed.  178, 
188;    failure  of  carriers  to  file  rates. 


U.  S.  ▼.  New  York  Cent  &  H.  R.  R. 
Co.  (D.  C.  1907)  153  Fed.  630,  635, 
reversed  166  Fed.  267,  92  C.  C.  A.  331; 
cutting  timber  on  public  mineral  lands, 
in  violation  of  regulation  prescribed 
under  Act  June  3,  1878,  post,  §|  4989- 
4991,  U.  S.  V.  Williams  (1888)  8  Mont 
85,  19  Pac.  288. 

Cltsil    without    definite    applioattoii, 

U.  S.  V.  JacobuGT  (1899)  96  Fed.  260, 
261,  37  O.  C.  A.  466;  Sackett  v.  McCaf- 
frey (1904)  131  Fed.  219,  223.  65  C. 
C.  A.  205;  Franklin  Sugar  Refining  Co. 
T.  U.  S.  (C.  C.  1906)  144  Fed.  563,  565. 
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CHAPTER  ONE 
Election  of  Senators 

Sec.  Sec. 

14a.  Time  for  election  of  Senators  by      14b.  Mode  of  election  of  Senators  until 
*  people  of  State.  provision  therefor  by  legislature 

of  State. 

(R.  S.  §§  14-19.  Superseded.) 
This  chapter  of  Titie  2  of  the  Revised  Statutes  included  sections  14-19 
thereof,  providing  for  election  of  Senators  by  the  legislatures  of  the  several 
states,  in  accordance  with  the  Const.  Art.  I,  i  3,  cl.  1,  ante.  p.  xlvii.  They 
were  superseded  by  the  amendment  to  the  Constitution  providing  that  Sena- 
tors shall  be  elected  by  the  people  of  the  several  states,  Const.  Amend.  XVII. 

§  14a.  (Act  June  4,  1914,  c.  103,  §  1.)  Time  for  election  of  Sen- 
ators by  people  of  State. 
At  the  regular  election  held  in  any  State  next  preceding  the  expira- 
tion of  the  term  for  which  any  Senator  was  elected  to  represent  such 
State  in  Congress,  at  which  election  a  Representative  to  Congress  is 
regularly  by  law  to  be  chosen,  a  United  States  Senator  from  said 
State  shall  be  elected  by  the  people  thereof  for  the  term  commencing 
on  the  fourth  day  of  March  next  thereafter.    (38  Stat.  384.) 

§  14b.  (Act  June  4,  1914,  c.  103,  §  2.)  Mode  of  election  of  Senators 
until  provision  therefor  by  legislature  of  State. 
In  any  State  wherein  a  United  States  Senator  is  hereafter  to  be 
elected  either  at  a  general  election  or  at  any  special  election  called 
by  the  executive  authority  thereof  to  fill  a  vacancy,  until  or  unless  oth- 
erwise specially  provided  by  the  legislature  thereof,  the  nomination  of 
candidates  for  such  office  not  heretofore  made  shall  be  made,  the  elec- 
tion to  fill  the  same  conducted,  and  the  result  thereof  determined,  as 
near  as  may  be  in  accordance  with  the  laws  of  such  State  regulating 
the  nomination  of  candidates  for  and  election  of  Members  at  Liarge  of 
the  National  House  of  Representatives:  Provided,  That  in  case  no 
provision  is  made  in  any  State  for  the  nomination  or  election  of  Rep- 
resentatives at  Large,  the  procedure  shall  be  in  accordance  with  the 
laws  of  such  State  respecting  the  ordinary  executive  and  administra- 
tive officers  thereof  who  are  elected  by  the  vote  of  the  people  of  the 
entire  State:  And  provided  further.  That  in  any  case  the  candidate 
for  Senator  receiving  the  highest  number  of  votes  shall  be  deemed 
elected.    (38  Stat.  384.) 

Section  8  of  said  Act  June  4,  1914,  c.  103,  provided  that  this  section  (§  2) 
should  expire  by  limitation  at  the  end  of  three  years  from  the  date  of  its  ap- 
provaL 
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CHAPTER  TWO 
Apportionment  and  Election  of  Representatives 


Sec. 

20.  Redaction  of  representation  and«r 

amendment  14. 

21.  lime  of  election. 

22.  Time  for  election  of  Bepreienta^ 

tives   not    to    apply    to   certain 
States. 

23.  Vacancies. 

24.  Votes  by  ballot  or  voting  machine. 


8«e. 
15.  Number    of    Bepresentatives,    and 

apportionment 
18.  Representatives    from     States    of 

Arizona  and  New  Mexico. 

17.  Election  by  districts. 

18.  Election  of  additional  Representa- 

tives at  large  in  cases  of  increase 
in  number. 

19.  Nominations     of    candidates     for 

Representatives  to  be  elected  at 
large. 

(R  S.  §  20.    Superseded.) 
'    This  section  prescribed  the  number  and  apportionment  of  Representatives, 
which  were  changed  by  subsequent  apportionments,  the  last  of  which  was  made 
by  Act  Aug.  8,  1911,  c  6,  §  1,  post,  §  16. 

§  15.  (Act  Aug.  8,  191  ly  c.  5^  §  1.)  Number  of  Representatives, 
and  apportionment. 
After  the  third  day  of  March,  nineteen  hundred  and  thirteen,  the 
House  of  Representatives  shall  be  composed  of  four  hundred  and 
thirty-three  Members,  to  be  apportioned  among  the  several  States  as 
follows : 


Alabama,  ten. 
Arkansas,  seven. 
California,  eleven. 
Colorado,  four. 
Connecticut,  five. 
Delaware,  one. 
Florida,  four. 
Georgia,  twelve. 
Idaho,  two. 
Illinois,  twenty-seven. 
Indiana,  thirteen. 
Iowa,  eleven. 
Kansas,  eight. 
Kentucky,  eleven. 
Louisiana,  eight. 
Maine,  four. 
Maryland, 'six. 
Massachusetts,  sixteen. 
Michigan,  thirteen. 
Minnesota,  ten. 
Mississippi,  eight. 
Missouri,  sixteen. 
Montana,  two. 
(37  Stat.  13.) 

The  apportionment  of  RepreRentatives  in  Congress  among  the  several  States 
which  was  incorporated  in  R.  S.  §  20,  was  made  originally,  under  the  Ninth 
Census,  by  Act  Feb.  2,  1872,  c.  11,  17  Stat  28.  Thereafter,  apportionments 
were  made  under  the  successive  Censuses,  as  follows: 

Under  the  Tenth  Census,  by  Act  Feb.  25,  1882,  c.  20,  22  Stat  5. 

Under  the  Eleventh  Census,  by  Act  Feb.  7,  1891,  c  116,  26  Stat  735. 

Under  the  Twelfth  Census,  by  Act  Jan.  16,  1901,  c  93,  31  Stat  733. 

Under  the  Thirteenth  Census,  by  Act  Aug.  8,  1911,  c  5,  37  Stat  13. 

Each  apportionment  in  turn,  superseded  that  which  preceded  it  In  like 
manner,  R.  S.  §  21,  relating  to  Representatives  of  new  States,  and  R.  S.  §  23, 
providing  for  election  of  Representatives  by  districts,  were  superseded  by  pro- 
▼isions  to  the  same  effect  in  Act  Feb.  25,  1882,  which  were  repeated  in  sub- 
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Nebraska,  six. 
Nevada,  one. 
New  Hampshire,  two. 
New  Jersey,  twelve. 
New  York,  forty-three. 
North  Carolina,  ten. 
North  Dakota,  three. 
Ohio,  twenty-two. 
Oklahoma,  eight. 
Oregon,  three. 
Pennsylvania,  thirty-six* 
Rhode  Island,  three. 
South  Carolina,  seven. 
South  Dakota,  three. 
Tennessee,  ten. 
Texas,  eighteen. 
Utah,  two. 
Vermont,  two. 
Virginia,  ten. 
Washington,  five. 
West  Virginia,  six. 
Wisconsin,  eleven. 
Wyoming,  one. 


§   10;  THE  CONGRESS  (Tit.  2 

stance  In  each  of  the  subsequent  apportionment  acts,  and  are  now  contained 
in  Act  Aug.  8,  1911,  c.  5,  §§  2-4,  post,  §§  16-ia  Hence,  the  provisions  of  the 
acts  of  1882,  1881,  and  1901,  as  well  as  those  of  R.  S.  §§  20,  21,  23,  are  omit- 
ted, and  the  act  of  1911  is  included  as  the  only  law  in  force  on  the  subjects 
covered  by  it. 

§  16.  (Act  Aug.  8,  1911,  c.  5,  §  2.)     Representatives  from  States  of 
Arizona  and  New  Mexico. 

If  the  Territories  of  Arizona  and  New  Mexico  shall  become 
States  in  the  Union  before  the  apportionment  of  Representa- 
tives under  the  next  decennial  census  they  shall  have  one  Representa- 
tive each,  and  if  one  of  such  Territories  shall  so  become  a  State,  such 
State  shall  have  one  Representative,  which  Representative  or  Repre- 
sentatives shall  be  in  addition  to  the  number  four  hundred  and  thirty- 
three,  as  provided  in  section  one  of  this  Act,  and  all  laws  and  parts 
of  laws  in  conflict  with  this  section  are  to  that  extent  hereby  repealed. 
(37  Stat.  14.) 

Previous  provisions  for  Representatives  from  New  Mexico  and  Arizona  were 
made  by  the  enabling  act  for  the  admission  of  those  *  States,  Act  June  20, 
1910,  c  310,  §§  6,  23,  36  Stat.  561,  571. 

Provisions  for  representation  of  Alaska  and  Hawaii  by  Delegates  in  the 
House  of  Representatives  are  contained  in  Act  May  7,  1006,  c.  2083,  §  1,  post, 
§  3545,  and  Act  April  30,  1900,  c.  339,  §  85,  as  amended  by  Act  June  28,  1006, 
c.  3582,  post,  §  3726. 

Provisions  for  two  Resident  Commissioners  from  the  Philippine  Islands  are 
contained  in  Act  Aug  29,  1918,  c.  416,  i  20,  post,  under  Title  XXIII,  "The 
Territories  and  Insular  Possessions,"  Chapter  Three  D,  "The  Philippine  Is- 
lands." 

Provisions  for  a  Resident  Commissioner  from  Porto  Rico  are  contained  in  Act 
.    April  12,  1900,  c.  191,  §  39,  post,  §  3796. 

§  17.  (Act.  Aug.  8,  1911,  c.  5,  §  3.)    Election  by  districts. 

In  each  State  entitled  under  this  apportionment  to  more  than 
one  Representative,  the  Representatives  to  the  Sixty-third  and 
each  subsequent  Congress  shall  be  elected  by  districts  composed 
of  a  contiguous  and  compact  territory,  and  containing  as  nearly  as 
practicable  an  equal  number  of  inhabitants.  The  said  districts  shall 
be  equal  to  the  number  of  Representatives  to  which  such  State  may 
be  entitled  in  Congress,  no  district  electing  more  than  one  Represent- 
ative.   (37  Stat.  14.) 

Ni>tes  of  DeolsioBS 

Members  fleeted  by  districts   rsprs-  ed    that    representatives    thus    chosen 

sentatlves  Of  entire  state.— Under  the  represented  the    entire   people   of  the 

provision  of  Act  June  25,  1842,  c.  47,  state  acting  in  their  sovereign  capaci- 

§  2,  6  Stat.  491,  for  election  of  repre-  ty.     McPherson  v.  Blacker   (1892)   13 

sentatives  by  districts,  carried  forward  Sup.  Ct.  3,  7,  146  U.  S.  1,  86  L.  Ed. 

as  R.  S.  §  23,  it  has  never  been  doubt-  869. 

§  18.  (Act  Aug.  8,  1911,  c.  5,  §  4.)  Election  of  additional  Repre- 
sentatives at  large  in  cases  of  increase  in  number. 
In  case  of  an  increase  in  the  number  of  Representatives  in  any 
State  under  this  apportionment  such  additional  Representative 
or  Representatives  shall  be  elected  by  the  State  at  large  and 
the  other  Representatives  by  the  districts  now  prescribed  by  law  un- 
til such  State  shall  be  redistricted  in  the  manner  provided  by  the  laws 
thereof  arid  in  accordance  with  the  rules  enumerated  in  section  three 
of  this  Act;  and  if  there  be  no  change  in  the  number  of  Representa- 
tives from  a  State,  the  Representatives  thereof  shall  be  elected  from 
the  districts  now  prescribed  by  law- until  such  State  shall  be  redis- 
tricted as  herein  prescribed.    (37  Stat.  14.) 

§  19.  (Act  Aug.  8,  1911,  c.  5,  §  5.)     Nominations  of  candidates  for 

Representatives  to  be  elected  at  large. 
Candidates  for  Representative  or  Representatives  to  be  elected 
at  large  in  any  State  shall  be  nominated  in  the  same  manner  as 
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candidates  for  governor,  unless  otherwise  provided  by  the  laws  of 
such  State.    (37  Stat.  15.) 

(R.  S.  §  21.    Superseded.) 
This  section  provided  for  additional  Bepresentatives  from  new  States  admit- 
ted to  the  Union.     It  was  superseded  by  provisions  for  tbe  same  purpose  in 
the  subsequent  apportionment  acts.    See  note  to  Act  Aug.  8,  1911,  c.  5,  §  1, 
ante,  §  15,  and  section  2  of  that  act,  ante,  §  16. 

§  20.  (R.  S.  §  22.)     Reduction  of  representation  under  amend- 
ment 14. 
Should  any  State  deny  or  abridge  the  right  of  any  of  the  male 
inhabitants  thereof,  being  twenty-one  years  of  age,  and  citizens  of 
the  United  States,  to  vote  at  any  election  named  in  the  amendment 
to  the  Constitution,  article  fourteen,  section  two,  except  for  partic- 
ipation in  the  rebellion  or  other  crime,  the  number  of  representatives 
apportioned  to  such  State  shall  be  reduced  in  the  proportion  which 
the  number  of  such  male  citizens  shall  have  to  the  whole  number  of 
male  citizens  twenty-one  years  of  age  in  such  State. 
Act  Feb.  2.  1872,  c.  11,  §  C,  17  Stat.  29. 

(R  S.  §  23.    Superseded.) 
This  section  provided  for  the  election  of  Representatives  by  districts  in  each 
State.     It  was  superseded  by  provisions  for  the  same  purpose  in  tbe  subse- 
quent apportionment  acts.    See  note  to  Act  Aug.  8,  1911,  c.  5,  fi  1,  ante,  i  15, 
and  sections  3,  4,  of  that  act,  ante,  S§  17,  18. 

(R.  S.  §  24.  Repealed.) 
This  section  incorporated  the  provision  of  Act  March  3,  1873,  c.  239,  17 
Stat.  578,  fixing  the  time  for  the  election  in  the  year  1874  of  Representatives 
from  the  State  of  California  to  the  Forty-Fourth  Congress.  That  act  was 
repealed  by  Act  May  21,  1874,  c  187,  18  Stat.  48,  which,  though  passed  be- 
fore the  enactment  of  the  Revised  Statutes,  took  effect,  by  virtue  of  R.  S.  § 
5601,  post,  §  10598,  as  a  subsequent  statute,  repealing  any  portion  of  the  revi- 
sion inconsistent  therewith. 

§  21.  (R.  S.  §  25.)    Time  of  election. 

The  Tuesday  next  after  the  first  Monday  in  November,  in  the 
year  eighteen  hundred  and  seventy-six,  is  established  as  the  day,  in 
each  of  the  States  and  Territories  of  the  United  States,  for  the  elec- 
tion of  Representatives  and  Delegates  to  the  Forty-fifth  Congress; 
and  the  Tuesday  next  after  the  first  Monday  in  November,  in  every 
second  year  thereafter,  is  established  as  the  day  for  the  election,  in 
each  of  said  States  and  Territories,  of  Representatives  and  Dele- 
gates to  the  Congress  commencing  on  the  fourth  day  of  March  next 
thereafter. 

Act  Feb.  2,  1872,  c.  11,  §  3,  17  Stat.  28. 

This  section  was  modified,  so  as  not  to  apply  to  certain  states,  by  a  provision 
of  Act  March  3,  1875,  c.  130,  §  6,  post,  |  22. 

Notes  of  Decisions 
PttrpoM     of    provision.— The    provi-      at    different    times    in    the    different 
sions  of  Act  Feb.  2,  1872,  c.  11,  in-       states.      Ex    parte    Yarbrough    (1884) 
corporated  in  this  section,  were  passed      4  Sup.  Gt.  152,  157,  110  U.  S.  651,  28 
to  remedy  evils  arising  from  tbe  elec-      L.  Ed.  274. 
tion  of  members  of  Congress  occurring 

§  22.  (Act  March  3,  1875,  c.  130,  §  6.)  Time  for  election  of  Rep- 
resentatives not  to  apply  to  certain  states. 
Section  twenty-five  of  the  Revised  Statutes  prescribing  the 
time  for  holding  elections  for  Representatives  to  Congress,  is  hereby 
modified  so  as  not  to  apply  to  any  State  that  has  not  yet  changed  its 
day  of  election,  and  whose  constitution  must  be  amended  in  order 
to  effect  a  change  in  the  day  of  the  election  of  State  officers  in  said 
State.    (18  Stat.  400.) 

§  23.  (R.  S.  §  26.)     Vacancies. 

The  time  for  holding  elections  in  any  State,  District,  or  Territory 
for  a  Representative  or  Delegate  to  fill  a  vacancy,  whether  such 
1  U.S.CoMP.'l&-2  (17) 
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vacancy  is  caused  by  a  failure  to  elect  at  the  time  prescribed  by 
law,  or  by  the  death,  resignation,  or  incapacity  of  a  person  elected, 
may  be  prescribed  by  the  laws  of  the  several  States  and  Territories 
respectively. 

Act  Feb.  2,  1872,  c.  11,  §  4,  17  Stat.  29. 

Notef  of  Decision! 

Duty  of  state   Leglsiaturo   to  order  it  is  the  duty  of  the  General  Assembly 

eloctloii.^When,   at  a  regular  biennial  to  order  a  new  election,  whether  such 

election  for  a  member  of   the  United  new  election  be  ordered  before  or  aft- 

States  House  of  Kepresentatives,  there  er  the  ensuing  4th  day  of  March.     In 

is  a  failure  to  elect  found  by  the  Gen-  re    Congressional   Election    (1887)    15 

eral  Assembly  on  its  count  of  the  vote,  R.  I.  624,  9  Atl.  224. 

§  24.  (R.  S.  §  27,  as  amended,  Act  Feb.  14,  1899,  c.  154.)  Votes  by 
ballot  or  voting  machine. 
All  votes  for  Representatives  in  Congress  must  be  by  written  or 
printed  ballot,  or  voting  machine  the  use  of  which  has  been  duly 
authorized  by  the  State  law;  and  all  votes  received  or  recorded 
contrary  to  this  section  shall  be  of  no  effect. 

Act  Feb.  28,  1871,  c  99,  §  19,  16  Stat.  440.  Act  May  30,  1872,  c.  239,  17 
Stat.  192.     Act  Feb.  14,  1899,  c.  154,  30  Stat.  836. 

This  section,  as  enacted  in  the  Revised  Statutes,  made  no  provision  for  use 
of  voting  machines,  and  contained,  at  the  end  of  the  section,  a  provision  that 
it  should  not  apply  to  any  State  voting  otherwise  whose  election  for  Repre- 
sentatives occurred  previous  to  the  regular  meeting  of  its  legislature  next  after 
February  28,  1871. 

It  was  amended  by  Act  Feb.  14,  1899,  c.  154,  last  cited  above,  by  inserting, 
after  the  word  "ballot,"  the  words,  "or  voting  machine  the  use  of  which  has 
been  duly  authorized  by  the  State  law,'*  and  omitting  the  provision  which  sus- 
pended temporarily  its  application  to  certain  States. 


CHAPTER  THREE 
Organization  of  Meetings  of  Congress 

8eo.  Sec. 

25.  Oath  of  Senators.  29.  Oath  of  Speaker,  members,  and  del- 

26.  Oath  of  President  of  the  Senate.  egates. 

27.  Oath  of  Senators,  etc.,  may  be  ad-  30.  Roll  of  Representatives-elect. 

ministered  by  presiding  officer.  31.  When    roll    made    by    Sergeant-at- 

28.  Oath  of  officers  of  Senate  and  wit-  Arms. 

nesses    may    be    administered    by      32.  When  roll  made  by  Door-keeper. 
Secretary     of     Senate     or    Chief      33.  President    may    change     place    of 
Clerk.  meeting,  when. 

§  25.  (R.  S.  §  28.)     Oath  of  Senators. 

The  oath  of  office  shall  be  administered  by  the  President  of  the 
Senate  to  each  Senator  who  shall  hereafter  be  elected,  previous  to 
his  taking  his  seat. 

Act  June  1.  1789,  c.  1,  5  2,  1  Stat.  23. 

All  oaths  or  affirmations  required  by  the  Constitution,  or  by  law,  to  be 
taken  by  any  Senator,  may  be  administered  by  the  presiding  officer,  for  the 
time  being,  of  the  Senate,  by  Act  April  18,  1876,  c.  66,  §  1,  post,  §  27. 

Provisions  au  to  oaths  of  office  in  general  were  made  by  R.  S.  {§  1756-1759, 
and  subsequent  statutes  post,  §§  3216-3223. 

Notes  of  Deoisiooui 

Necessity  of  taking  oath.— The  taking  that  it  would  constitute  any  defense  to 

by  a  Senator-elect  of  the  oath  required  a   prosecution   for   a    criminal   offense 

by  Const,  art.  6,  and  by  R.   S.  §  28,  committed    during    his    incumbency    of 

embodied  in  this  section,  at  the  bar  of  the   office.     U.   S.   v.   Dietrich    (C.   C. 

the  Senate,  is  the  usual  manner  of  in-  1904)  126  Fed.  676,  682. 

dicating   acceptance    and    of    being   in-  This  section,  referring  to  a  Senator, 

ducted   into    the   office;    but   it  is   not  go  terms  him  when  he  has  not  taken 

probable    that   a    failure    to    take    the  the  oath.      (1879)    16  Op.  Atty.  Gen. 

oath  would  affect  the  acts  of  one  who  271,  274. 
is  by  the  Senate  actually  admitted  to  a 

seat   therein,   and   who   actually   exer-  '      Cited     without    definite     application, 

cises   the   functions   of   that  office,   or  (1882)  17  Op.  Atty.  Gen.  419. 

(18) 


Ch.8)  THB  CONQBB8S  §   80 

§  26.  (R.  S.  §  29.)     Oath  of  President  of  the  Senate. 

When  a  President  of  the  Senate  has  not  taken  the  oath  of  office,, 
it  shall  be  administered  to  him  by  any  member  of  the  Senate. 
Act  June  1,  1789,  c.  1,  §  2,  1  Stat.  23. 

§  27.  (Act  April  18,  1876,  c.  66,  §  1.)  Oath  of  Senators,  etc.,  may 
be  administered  by  presiding  officer. 
The  presiding  officer,  for  the  time  being,  of  the  Senate  of  the 
United  States,  shall  have  power  to  administer  all  oaths  and  affirma- 
tions that  are  or  may  be  required  by  the  Constitution,  or  by  law,  to 
be  taken  by  any  Senator,  officer  of  the  Senate,  witness,  or  other 
person,  in  respect  to  any  matter  within  the  jurisdiction  of  the  Sen- 
ate.    (19  Stat.  34.) 

This  section  and  the  section  next  following  were  an  act  entitled  "An  act 
further  to  provide  for  the  administering  of  oaths,  in  the  Senate." 

§  28.  (Act  April  18,  1876,  c.  66,  §  2.)  Oath  of  officers  of  Senate 
and  witnesses  may  be  administered  by  Secretary  of  Senate  or 
Chief  Clerk. 

The  Secretary  of  the  Senate,  and  the  Chief  Clerk  thereof,  shall, 
respectively,  have  power  to  administer  any  oath  or  affirmation  re- 
quired by  law,  or  by  the  rules  or  orders  of  the  Senate,  to  be  taken 
by  any  officer  of  the  Senate,  and  to  any  witness  produced  before 
it.    (19  Stat.  34.) 

Further  provisions  for  administration  of  oaths  to  witnesses  in  congres- 
sional Investigations  were  made  by  B.  S.  f  101,  and  Act  June  26,  1884,  c.  128, 
poet,  §§  155.  156. 

§  29.  (R.  S.  §  30.)     Oath  of  Speaker,  members,  and  delegates. 

At  the  first  session  of  Congress  after  every  general  election  of 
Representatives,  the  oath  of  office  shall  be  administered  by  any  mem- 
ber of  the  House  of  Representatives  to  the  Speaker;  and  by  the 
Speaker  to  all  the  members  and  delegates  present,  and  to  the  Clerk, 
previous  to  entering  on  any  other  business ;  and  to  the  members  and 
delegates  who  afterward  appear,  previous  to  their  taking  their  seats. 
Act  June  1,  1780,  c.  1,  f  2,  1  Stat  23. 

Notes  of  Decisions 

''Members."— This    section    indicates      not   Uken   the  oath.      (1879)    16  Op. 
distinctly    that    the    "members"    there      Atty.  Gen.  271,  274. 
referred  to  are   gentiemen  who   have         c^^j    without    definite    applloatlOR, 

(1882)  17  Op.  Atty.  Gen.  419. 

§  30.  (R.  S.  §  31.)     Roll  of  Representatives-elect. 

Before  the  first  meeting  of  each  Congress  the  Clerk  of  the  next 
preceding  House  of  Representatives  shall  make  a  roll  of  the  Rep- 
resentaiives-elect,  and  place  thereon  the  names  of  those  persons,, 
and  of  such  persons  only,  whose  credentials  show  that  they  were  reg- 
ularly elected  in  accordance  with  the  laws  of  their  States  respectively,. 
or  the  laws  of  the  United  States. 

Act  Feb.  21,  1867,  c  66,  §  1,  14  Stat.  397.  Act  March  3,  1863,  c  108,  12 
Stat.  804. 

Hotes  of  Deolsions 

Jurisdiction  of  state  courts  before  Is-  Right  to  bo  placed  on  roll.— A  person 
sue  of  oieotlon  certificate.— Before  cer-  who  presents  credentials  showing  that 
tificate  of  election  had  issued  to  either  he  was  regularly  elected  must  be  placed 
candidate  for  Congress,  and  before  ei-  on   the    roll   of    Representatiyes-elect 
ther  had  been  accepted  by  Congress  or  Page  v.  U.  S.  (1888)  8  Sup.  Ct  1026, 
sworn  in  as  a  member,  the  state  courts  1027,  127  U.  S.  67,  32  L.  Ed.  65. 
were  open  to  the  candidate  complain- 
ing that  a  certificate  of  election  was  Cited    without    definite    application, 
about  to  be  issued  in  violation  of  law.  U.  S.  v.  Dietrich  (0.  C.  1004)  126  Fed. 
People    ex    reL    Brown    v.    Board    of  676,  680. 
Sop'rs  of  Suffolk  County  (N.  Y.  1915) 
no  N.  B.  776, 
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§  31.  (R.  S.  §  32.)     When  roll  made  by  Sergeant-at-Arms. 

In  case  of  a  vacancy  in  the  office  of  Clerk  of  the  House  of  Rep- 
resentatives, or  of  the  absence  or  inability  of  the  Clerk  to  discharge 
the  duties  imposed  on  him  by  law  or  custom  relative  to  the  prepara- 
tion of  the  roll  of  Representatives  or  the  organization  of  the  House, 
those  duties  shall  devolve  on  the  Sergeant-at-Arms  of  the  next  pre- 
ceding House  of  Representatives, 

Act  Feb.  21,  1867,  c.  56,  f  2,  14  Stat.  397. 

§  32.  (R.  S.  §  33.)     When  roll  made  by  Door-keeper. 

In  case  of  vacancies  in  the  offices  of  both  the  Clerk  and  the  Ser- 
geant-at-Arms, or  of  the  absence  or  inability  of  both  to  act,  the 
duties  of  the  Clerk  relative  to  the  preparation  of  the  roll  of  the 
House  of  Representatives  or  the  organization  of  the  House  shall  be 
performed  by  the  Door-keeper  of  the  next  preceding  House  of  Rep- 
resentatives. 

Act  Feb.  21,  1867,  c.  56,  §  2,  14  Stat.  397. 

§  33.  (R.  S.  §  34.)  President  may  change  place  of  meeting,  when. 
Whenever  Congress  is  about  to  convene,  and  from  the  prevalence 
of  contagious  sickness,  or  the  existence  of  other  circumstances,  it 
would,  in  the  opinion  of  the  President,  be  hazardous  to  the  lives  or 
health  of  the  members  to  meet  at  the  seat  of  Government,  the  Pres- 
ident is  authorized,  by  proclamation,  to  convene  Congress  at  such 
other  place  as  he  may  judge  proper. 
Act  April  3,  1794,  c.  17,  1  Stat.  353. 

In  case  of  the  prevalence  of  a  contagiouB  or  epidemic  disease  at  the  seat  of 
Government,  the  t^resident  may  direct  the  removal  of  the  public  offices  to  an- 
other place  by  R.  S.  §  4798,  post,  §  9180. 

Notef  of  DeoisioBS 

Members  within  meaning  of  section.—      taken  the  oath.     (1879)  16  Op.  Atty. 
The  word  "members'*  may  apply  either      Gen.  271,  274. 
to  members  who  have  or  who  have  not 
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§  34.  (R.  S.  §  35.)     Salaries  of  members  of  Congress. 

Each  Senator,  Representative,  and  Delegate  is  entitled  to  a  salary 

(except  as  to  the  Speaker)  of  seven  thousand  five  hundred  dollars  a 

year. 

Act  March  3,  1873,  c  226,  §  1,  17  Stat  486. 

The  provisions  of  the  legislative,  executive,  and  judicial  appropriation  act 
of  March  3,  1873,  c.  226,  §  1,  cited  above,  which  increased  the  compensation 
of  the  President,  the  Vice  President,  the  Justices  of  the  Supreme  Court,  the 
heads  and  assistant  secretaries  of  the  Executive  Departments,  Senators,  Rep- 
resentatives, and  Delegates  in  Congress,  and  officers,  clerks,  and  others  in  the 
employ  of  the  Senate  and  House  of  Representatives,  and  which  were  sometimes 
referred  to  as  the  "Salary  Grab  Act,"  were  incorporated,  as  the  law  in  force 
at  the  time,  in  the  Revised  Statutes,  as  part  of  this  and  of  the  numerous 
other  sections  which  set  forth  the  salaries  of  the  various  officers.  But  Act 
Jan.  20,  1874,  c  11,  18  Stat  4,  repealed  so  much  of  said  Act  March  3,  1873, 
as  provided  "for  the  increase  of  the  compensation  of  public  officers  and  em- 
ployes, whether  members  of  Congress,  Delegates,  or  others,  oxcept  the  Presi- 
dent of  the  United  States  and  the  Justices  of  the  Supreme  Court,"  and  fur- 
ther provided  that  "the  salaries,  compensation,  and  allowances  of  all  said  per* 
sons,  except  as  aforesaid,  shall  be  as  fixed  by  the  laws  in  force  at  the  time 
of  the  passage  of  said  act"  As  said  repealing  Act  of  Jan.  20,  1874,  though 
passed  before  the  enactment  of  the  Revised  Statutes,  took  effect,  pursuant 
to  R.  S.  §  5601,  post,  §  10508,  as  a  subsequent  statute,  repealing  any  portion  of 
the  revision  inconsistent  therewith,  it  operated  as  a  repeal  of  so  much  of  R. 
S.  §  35,  as  fixed  the  amount  of  the  salary  of  each  Senator,  Representative, 
and  Delegate  at  $7,500  a  year,  and  restored,  as  the  law  previously  in  force, 
the  provisions  of  Act  July  28,  1866,  c.  296,  I  17,  post,  §  35.  The  compensa- 
tion of  each  Senator,  Representative,  and  Delegate  fixed  by  said  previous  act 
was  $5,000  per  annum,  and,  in  addition,  mileage  at  the  rate  prescribed  there- 
by. Such  compensation  was  again  increased  to  $7,500  per  annum  by  Act 
Feb.  26,  1907,  c.  1635,  §  4,  post,  {  36. 

§  35.  (Act  July  28,  1866,  c.  296,  §  17.)  Pay  and  mileage  of  Sena- 
tors, Representatives,  and  Delegates. 
The  compensation  of  each  Senator,  Representative,  and  Dele- 
gate in  Congress  shall  be  five  thousand  dollars  per  annum,  to  be 
computed  from  the  first  day  of  the  present  Congress,  and  in  addi- 
tion thereto  mileage  at  the  rate  of  twenty  cents  per  mile,  to  be 
estimated  by  the  nearest  route  usually  traveled  in  going  to  and  re- 
turning from  each  regular  session ;  but  nothing  herein  contained 
shall  affect  mileage  accounts  already  accrued  under  existing  laws : 
Provided,  That  hereafter  mileage  accounts  of  Senators  shall  be 
certified  by  the  President  of  the  Senate,  and  those  of  Representa- 
tives and  Delegates  by  the  Speaker  of  the  House  of  Representa- 
tives: And  provided  further.  That  the  pay  of  the  Speaker  shall 
be  eight  ^thousand  dollars  per  annum.    (14  Stat.  323.) 

This  section  was  part  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1867,  cited  above.  It  was  superseded  by  the  provisions  of  Act  March 
3,  1873,  c.  226,  §  1,  for  increased  compensation,  which  were  incorporated  into 
the  Revised  Statutes  as  section  35  thereof,  ante,  §  34;  but  on  the  repeal  of 
those  provisions,  by  Act  Jan.  20,  1874,  c.  11,  18  Stat,  4,  this  section  was  re- 
vived, by  express  provision  of  said  repealing  act,  as  part  of  "the  laws  in 
force  at  the  time  of  the  passage  of  said  act"  so  repealed.  But  the  compensa- 
tion of  Senators,  Representatives,  and  Delegates  was  again  increased  to  $7.- 
500  per  annum,  and  the  pay  of  the  Speaker  to  $12,000  per  annum,  by  Act  Feb. 
26,  1907,  c.  1635,  i  4,  post,  §  36. 

The  provisions  of  this  section  as  to  mileage,  in  addition  to  compensation  per 
annum,  were  not  superseded  by  any  subsequent  act. 

§  36.  (Act  Feb.  26,  1907,  c.  1635,  §  4.)     Compensation  of  Speaker, 
Vice-President,  heads  of  Executive  Departments,  and  of  Sena- 
tors, Representatives,  Delegates,  and  Resident  Commissioner 
from  Porto  Rico. 
On  and  after  March  fourth,  nineteen  hundred  and  seven,  the 
compensation  of  the  Speaker  of  the  House  of  Representatives,  the  Vice- 
President  of  the  United  States  and  the  heads  of  Executive  Depart- 
ments who  are  members  of  the  President's  Cabinet  shall  be  at  the  rate 
of  twelve  thousand  dollars  per  annum  each,  and  the  compensation  of 
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Senators,  Representatives  in  Congress,  Delegates  from  Territories,  and 
Resident  Commissioner  from  Porto  Rico  shall  be  at  the  rate  of  seven 
thousand  five  hundred  dollars  per  annum  each.     (34  Stat.  993.) 

This  section  was  part  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1908,  cited  above.  It  superseded  the  provisions  re- 
lating to  the  annual  compensation  of  the  members  of  Congress  and  officers 
named,  contained  in  Act  July  28,  1866,  c.  296,  §  17,  ante,  §  35,  and  in  R.  S. 
§§  37,  154,  160,  post,  §§  38,  226,  234. 

This  section  was  repealed,  in  so  far  as  it  related  to  the  annual  compensa- 
tion of  the  Secretary  of  State,  and  his  annual  compensation  was  to  be  at  the 
rate  of  $8,000,  by  Act  Feb.  17,  1909,  c.  137,  post,  §§  285,  286.  Appropriations 
of  $8,000  therefor  were  made  for  the  fiscal  years  1910  and  1911 ;  but  the  sum 
of  $12,000  was  appropriated  for  the  Secretary  of  State  for  the  subsequent 
years. 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensation 
appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts  are 
repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employes  ap- 
propriated for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensation 
of  such  officers  or  employes,  respectively,  until  otherwise  fixed  by  an  annual 
rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141,  §  6,  post,  § 
3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat.  1049,  are  established  and 
continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
Congress,  by  §  6  of  said  act,  post,  §  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 
act  shall  be  available  for  payment  to  any  person  receiving  more  than  one 
salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  §  6,  as 
amended. by  Act  Aug.  29,  1916,  c.  417,  post,  §  3230a. 

The  election  of  a  Resident  Commissioner  from  Porto  Rico  was  author- 
ized by  Act  April  12,  1900,  c.  191,  §  39,  post,  §  3796,  which  provided  that 
the  salary  should  be  at  the  rate  of  $5,000  per  annum. 

The  election  of  two  Resident  Commissioners  from  the  Philippine  Islands 
was  authorized  by  Act  July  1,  1902,  c.  1369,  §  8,  post,  §  3815,  which  provided 
that  they  should  be  entitled  to  a  salary  at  the  rate  of  $5,000  per  annum,  and 
$2,000  additional  to  cover  all  expenses.  But  by  a  provision  of  Act  May  22, 
1908,  c.  186,  §  1,  post,  §  3817,  the  salary  of  each  is  to  be  the  same  as  that  of 
the  Resident  Commissioner  from  Porto  Rico. 

§  37.  (R.  S.  §  36.)     Compensation  of  President  of  the  Senate. 

Whenever  there  is  no  Vice-President,  the  President  of  the  Senate 
for  the  time  being  is  entitled  to  the  compensation  provided  by  law  for 
the  Vice-President. 

Act  Aug.  16,  1856,  c.  123,  §  2,  11  Stat.  48. 

The  compensation  of  the  Vice-President  was  fixed  at  $12,000  per  annum  by 
Act  Feb.  26,  1907,  c.  1635,  §  4,  ante,  §  36. 

§  38.  (R.  S.  §  37.)     Salary  of  Speaker. 

The  Speaker  of  the  House  of  Representatives  is  entitled  to  re- 
ceive, in  full  for  all  his  services,  compensation  at  the  rate  of  ten 
thousand  dollars  a  year. 

Act  March  3,  1873,  c.  226,  §  1,  17  Stat.  486. 

The  repeal,  by  Act  Jan.  20,  1874,  c.  11,  18  Stat.  4,  of  that  part  of  the  pro- 
visions of  Act  March  3,  1873,  c.  226,  §  1,  which  was  incorporated  in  R.  S. 
§  37,  and  the  further  provision  of  said  Act  Jan.  20,  1874,  c.  11,  as  stated  in 
the  note  to  B.  S.  §  35,  ante,  §  34,  operated  as  a  repeal  of  so  much  of  R.  S. 
§  37,  as  fixed  the  amount  of  the  salary  of  the  Speaker  at  $10,000,  and  restored, 
as  the  law  previously  in  force  on  the  subject,  the  provision  of  Act  July  28, 
1866,  c.  296,  §  17,  ante,  §  35,  which  fixed  his  salary  at  $8,000. 

The  compensation  of  the  Speaker  was  fixed  at  $12,000  per  annum,  on  and 
after  March  4,  1907,  by  Act  Feb.  26,  1907,  c.  1635,  §  4,  ante,  §  36. 

§  39.  (Act  March  3,   1883»  c.   143.)     Salary  payable  monthly  to 

Senators-elect. 

Senators  elected,  whose  term  of  office  begins  on  the  fourth  day 

of  March,  and  whose  credentials  in  due  form  of  law  shall  have 

been  presented  in  the  Senate,  but  who  have  had  no  opportunity  to 

be  qualified,  may  receive  their  compensation  monthly,  from  the  be- 
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ginning  of  their  term,  until  there  shall  be  a  session  of  the  Senate. 
(22  Stat.  632.) 

This  was  a  proTision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1884,  cited  above.  A  previous  similar  provision  for  payment  of  compensation 
of  Kepresentatives  and  Delegates  elect  was  contained  in  R.  S.  §  38,  post,  |  40. 

Cited    without    doflnito    application, 

U.  S.  V.  Dietrich  (C.  0. 1904)  126  Fed. 
676,  680,  685. 

§  40.  (R.  S.  §  38,  as  amended,  Act  March  3,  1875,  c.  130,  §  1.) 
Salary   payable  monthly   to   Representatives   and    Delegates 
elect. 
Representatives  and  Delegates  elect  to  Congress,  whose  creden- 
tials m  due  form  of  law  have  been  duly  filed  with  the  Clerk  of  the 
House  of  Representatives,  in  accordance  with  the  provisions  of  sec- 
tion thirty-one,  may  receive  their  compensation  monthly,  from  the 
beginning  of  their  term  until  the  beginning  of  the  first  session  of 
each  Congress,  upon  a  certihcate  in  the  form  now  in  use  to  be  signed 
by  the  Clerk  of  the  House,  which  certificate  shall  have  the  like  force 
and  effect  as  is  given  to  the  certificate  of  the  Speaker. 

Act  March  3,  1873,  c.  226,  |  1,  17  Stat.  488.  Act  March  8,  1875,  c.  130,  S 
1,  18  Stat  380. 

A  further  provision  contained  in  this  section,  that  "in  case  the  Clerlt  of  the 
House  of  Representatives  shall  be  notified  that  the  election  of  any  such  holder 
of  a  certificate  of  election  will  be  contested,  his  name  shall  'not  be  placed  upon 
the  roll  of  members  elect  so  as  to  entitle  him  to  be  paid,  until  he  shall  have 
been  sworn  in  as  a  member,  or  until  such  contest  shall  be  determined,''  was 
repealed  by  a  provision  of  Act  March  3,  1875,  c.  130,  §  1,  last  cited  above. 

The  certificate  of  the  Speaker,  referred  to  in  this  section,  was  provided  for 
by  B.  S.  i  47.  post,  i  49. 

Votes  of  Deoisions 

Right  to  oomponsatlon.— ^ne  who  cannot  have  a  representative  in  Con- 
presented  credentials  showing  that  he  gress  until  she  is  admitted  into  the 
was  regularly  elected,  and  who  was  Union;  therefore  a  representative  to 
placed  on  the  roll  of  Representatives-  Congress,  elected  before  the  state  is 
elect,  and  sworn  in  and  took  his  seat,  admitted,  is  entitled  to  pay  only  from 
and  who  voted  and  served  on  commit-  the  time  of  such  admission.  Conway 
tees,  was  entitled  to  salary.  Page  v.  v.  U.  S.  (1863)  1  CL  CL  68. 
U.  S.  (1888)  8  Sup.  Ct  1026,  1027, 
127  U.  S.  67,  32  L.  Ed.  65.  Cited    without    deflniti    application, 

A  territory  having  adopted  a  Consti-  U.  S.  v.  Dietrich  (C.  C.  1904)  128  Fed. 

tation  and  formed  a  state  government,  676,  680,  685. 

§  41.  (R.  S.  §  39.)     Salary  payable  monthly  after  taking  oath. 

Each  member  and  delegate,  after  he  has  taken  and  subscribed 
the  required  oath,  is  entitled  to  receive  his  salary  at  the  end  of  each 
month. 

Res.  March  29,  1867,  No.  18,  15  Stat.  24. 

Cited  without  doflnito  application, 
U.  S.  V.  Dietrich  (0.  C.  1904)  126  Fed. 
676,  680. 

§  42.  (R.  S.  §  40.)     Deductions  for  absence. 

The  Secretary  of  the  Senate  and  Sergeant-at-Arms  of  the  House, 
respectively,  shall  deduct  from  the  monthly  payments  of  each  mem- 
ber or  delegate  the  amount  of  his  salary  for  each  day  that  he  has 
been  absent  from  the  Senate  or  House,  respectively,  unless  such 
member  or  delegate  assigns  as  the  reason  for  such  absence  the  sick- 
ness of  himself  or  of  some  member  of  his  family. 
Act  Aug.  16,  1856,  c.  123,  §  6,  11  Stat.  49. 

Notes  of  Deoiaions 

Avthorlty  of  oergeant-at-arms  of  geant-at-arms  is  under  his  official  con- 
Hov80.^Thi8  provision  ia  a  recognition  troL  Crain  y.  U.  S.  (1890)  25  Ct.  CI. 
that  the  money  in  the  hands  of  the  ser-      20^ 
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§  43.  (R.  S.  §  41.)     Deductions  for  withdrawal  from  seat. 

When  any  member  or  delegate  withdraws  from  his  seat  and  does 
not  return  before  the  adjournment  of  Congress,  he  shall,  in  addition 
to  the  sum  deducted  for  each  day,  forfeit  a  sum  equal  to  the  amount 
which  would  have  been  allowed  by  law  for  his  traveling  expenses 
in  returning  home;  and  such  sum  shall  be  deducted  from  his  com- 
pensation, unless  the  withdrawal  is  with  the  leave  of  the  Senate  or 
House  of  Representatives  respectively. 

ReB.  July  17,  1862,  No.  68.  |  2,  12  Stat  628. 

§  44.  (R.  S.  §  42.)     Deductions  for  books. 

When  any  book  is  ordered  to  and  received  by  any  member  or  del- 
egate, by  a  resolution  of  either  or  both  Houses  of  Congress,  the 
price  paid  for  the  same  shall  be  deducted  from  the  compensation  of 
such  member  or  delegate;  except  books  ordered  to  be  printed  by 
the  Congressional  Printer  during  the  Congress  for  which  the  member 
or  delegate  was  elected. 

Act  Aug.  16,  1856,  c.  123,  §  6,  11  Stat.  49. 

Provisions  for  the  distribution,  to  members  of  Congress  and  others,  of  pub- 
lic documents  printed  at  the  Government  Printing  Office,  are  collected  under 
Title  XLV,  "Public  Printing,  Advertisements,  and  Public  Documents." 

The  Congressional  Printer  was  designated  as  the  Public  Printer  by  Act  July 
31,  1876,  c.  246.  19  Stat.  102,  and  Act  Jan.  12,  1895,  c.  23,  |  17,  post,  §  6971. 

§  45.  (R.  S.  §  43.)     Newspapers. 

No  member  or  delegate  is  entitled  to  any  allowance  for  news- 
papers. 

Act  Feb.  12,  1868,  c.  8,  §  1,  15  Stat.  35. 

§  46.  (R.  S.  §  44.)     Postage. 

No  compensation  or  allowance  shall  now  or  hereafter  be  made  to 
Senators,  Representatives,  or  Delegates  on  account  of  postage. 

Act  Jan.  31,  1873,  c.  82,  17  Stat.  421. 

Provisions  authorizing  the  Vice-President,  Senators,  Representatives,  and 
Delegates  in  Congress,  the  Secretary  of  the  Senate,  and  the  Clerk  of  the  House 
of  Representatives  to  send  and  receive  through  the  mail  all  public  documents 
printed  by  order  of  Congress,  and  granting  to  the  Vice-President,  members  and 
members-elect  of,  and  Delegates  and  Delegates-elect  to,  Congress  the  franking 
privilege  for  correspondence,  are  collected  under  Title  XLVI,  "The  Postal 
Service,"  c  4,  post,  §§  7378,  7379. 

§  47.  (R.  S.  §  45.)  Salary  in  lieu  of  all  allowances,  except  trav- 
eling. 
The  compensation  of  Senators,  Representatives,  and  Delegates, 
as  prescribed  in  section  thirty-five,  shall  be  in  lieu  of  all  pay  and  al- 
lowance, except  actual  individual  traveling  expenses  from  their 
homes  to  the  seat  of  government  and  return,  by  the  most  direct 
route  of  usual  travel,  once  for  each  session  of  the  House  to  which 
such  Senator,  Representative,  or  Delegate  belongs,  to  be  certified 
under  his  hand  to  the  disbursing  officer  and  filed  as  a  voucher. 

Act  March  3,  1873,  c  226,  §  1,  17  Stat.  486. 

The  repeal,  by  Act  Jan.  20,  1874,  c.  11, 18  Stat.  4,  of  so  much  of  Act  March  3, 
1873,  c  226,  §  1,  incorporated  in  part  in  R.  S.  §§  35,  45,  and  in  other  sections 
of  this  chapter,  as  provided  for  the  increase  of  the  compensation  of  Senators, 
Representatives,  and  Delegates  in  Congress,  and  the  further  provision  of  Act 
Jan.  20,  1874,  c.  11.  that  their  salaries,  compensation,  and  allowances  should 
be  as  fixed  by  the  laws  in  force  at  the  time  of  the  passage  of  said  act  of 
March  3,  1873,  c.  226,  §  1,  operated  as  a  repeal  of  so  much  of  this  section  as 
provided  for  the  payment  to  Senators,  Representatives,  and  Delegates  of  **actu- 
al  individual  traveling  expenses  from  their  home's  to  the  seat  of  government 
and  return,  by  the  most  direct  route  of  usual  travel,  once  for  each  session  of 
the  House  to  which  such  Senator,  Representative,  or  Delegate  belongs,"  and 
restored,  as  the  law  previously  in  force  on  the  subject,  the  provision  of  Act  July 
28,  1866,  c.  296,  §  17,  ante,  §  35,  which  fixed  the  compensation  of  each  Senator, 
Representative,  and  Delegate  at  ^,000  per  annum,  "and  in  addition  thereto 
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mileage  at  the  rate  of  twenty  cents  per  mile,  to  be  estimated  by  the  nearest 
route  usually  traveled  in  going  to  and  returning  from  each  regular  session.'* 

The  rate  of  compensation  per  annum  was  increased  to  $7,500  by  Act  Feb. 
26,  1907,  c.  1635,  §  4,  ante,  |  36. 

Notes  of  Deeisions 
Mileage  not  part  of  salary^— Congress      members.     Wilson  v.  U.  S.  (1909)  44 
has  not   made   mileage  an  inseparable      Ct  CI.  428. 

part  of  the  salary  or  compensation  of         cited     without    definite     applioation, 

Crain  ▼.  U.  S.   (1890)  25  Ct  CI.  204. 

§  48.  (R.  S.  §  46.)     Mode  of  payment. 

The  compensation  of  members  and  delegates  sliall  be  passed  as 
public  accounts,  and  paid  out  of  the  public  Treasury. 

Act  Jan.  22,  1818,  c.  5,  §  3,  3  Stat.  404.  Act  Feb.  10,  1854,  c.  11,  §  1,  10 
Stat  267. 

Provisions  for  disbursement  of  compensation  of  Senators  by  the  Secretary 
of  the  Senate  were  made  by  H.  S.  §  56,  post,  f  80;  of  compensation  of  mem- 
bers of  the  House  and  Delegates  by  the  Sergeant-at-Arms  of  the  House,  by 
Act  Oct  1,  1890,  c.  1256,  §§  1,  3,  post,  §§  98,  100 ;  and,  in  case  such  disburse- 
ments cannot  be  lawfully  made  by  or  through  the  officers  specially  charged 
therewith,  they  may  be  made  by  the  Treasurer  of  the  United  States,  nnder 
Act  June  22,  1882,  c.  236,  post,  §  479. 

§  49.  (R.  S.  §  47.)     Certificate  of  salary  and  accounts. 

The  salary  and  accounts  for  traveling  expenses  in  going  to  and 
returning  from  Congress  of  Senators  shall  be  certified  by  the  Pres- 
ident of  the  Senate,  and  those  of  Representatives  and  Delegates  by 
the  Speaker  of  the  House  of  Representatives. 

Act  July  28,  1866,  c.  296,  §  17,  14  Stat.  323.  Act  Jan.  22,  1818,  c.  5,  §  3, 
8  Stat  404. 

By  a  proviso  annexed  to  Act  July  28,  1866,  c.  296,  §  17,  ante,  S  35,  which 
was  incorporated  into  this  section  of  the  Revised  Statutes,  and  was  restored 
to  force  by  Act  Jan.  20,  1874,  c.  11,  as  stated  in  the  note  to  R.  S.  {  45, 
ante,  §  47,  "mileage  accounts  of  Senators  shall  be  certified  by  the  President 
of  the  Senate,  and  those  of  Representatives  and  Delegates  by  the  Speaker  of 
the  House  of  Representatives." 

The  Speaker  was  authorized  to  designate  a  substitute  to  sign  for  him  all 
certificates  required  by  this  section,  by  a  provision  of  Res.  Nov.  12,  1903,  No. 
1,  post,  S  52. 

Notes  of  Deoisions 

Necessity  of  eertifleate.— The   salary      Speaker  of  the  House.    Wilson  v.  U.  S. 
and  mileage  of  Representatives  are  not       (1909)  44  Gt  Gl.  428. 
dependent  upon   the  certificate  of  the 

§  50.  (R.  S.  §  48.)     Effect  of  certificate. 

The  certificate  given  pursuant  to  the  preceding  section  shall  be 
<:onclusive  upon  all  the  Departments  and  officers  of  the  Government. 
Act  Sept.  30,  1850,  c.  90,  §  1,  9  Stat.  523. 

Notes  of  Deoisions 

Conclusiveness    of    oortiflcate    under  upon  the  matter  as  between  that  body 

previous  ^atutes.— Under  Act  Sept  22,  and  the  accounting  ofilcers.     (1841)  3 

1789,  c.  17,  §  6,  and  Act  Jan.  22,  1818,  Op.  Atty.  Gen.  662;  (1849)  5  Op.  Atty. 

c.  5,  §  3,  which  provided  that  the  com-  Gen.  191,  207. 

pensation  doe  to  members  and  officers  Under  Act  Jan.  22,  1818,  c.  6,  |  1, 

of  the  Senate  should  be  certified  by  the  the  Secretary  of  the  Senate  was  enti- 

President   thereof,    and   be    passed   as  tied    to     credit    for    such     payments, 

public   accounts   and   paid   out   of   the  whether  the  certificate  of  the  presiding 

Treasury,   and  the   certificate   of   such  officer  was  conclusive  or  not.     (1849) 

President,    the    presumed    act    of    the  5  Op.  Atty.  Gen.  191,  207,  2ia 
Senate   pro   hac  vice,   was    conclusive 

§  51.  (Act  Aug.  15,  1876,  c.  287,  §  1.)  Certificate  of  salary  of 
Representatives  during  recess  of  Congress. 
The  Clerk  of  the  House  of  Representatives  is  authorized  and  di- 
rected to  sign,  during  the  recess  of  Congress  after  the  first  session 
and  until  the  first  day  of  the  second  session,  the  certificates  for  the 
monthly  compensation  of  members  and  delegates  in  Congress,  which 
certificates  shall  be  in  the  form  now  in  use,  and  shall  have  the  like 
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force  and  effect  as  is  given  to  the  certificate  of  the  Speaker.     (19 

Stat.  145.) 

This  was  a  provision  accompanying  an  appropriation  for  compensation  of  the 
officers,  etc.,  in  the  service  of  the  House,  in  the  legislative,  executive,  and  Ju- 
dicial appropriation  act  for  the  fiscal  year  1877,  cited  above. 

§  52.  (Res.  Nov.  12,  1903,  No.  1.)  Substitute  for  Speaker  to  sign 
certificates  for  salary  and  accounts. 
The  Speaker  is  authorized  to  designate  from  time  to  time  some 
one  from  among  those  appointed  by  him  and  appropriated  for 
and  employed  in  his  office,  whose  duty  it  shall  be  under  the  direc- 
tion of  the  Speaker  to  sign  in  his  name  and  for  him  all  certificates 
required  by  section  forty-seven  of  the  Revised  Statutes  for  salary  and 
accounts  for  traveling  expenses  in  going  to  and  returning  from  Con-, 
gress  of  Representatives  and  Delegates.    (33  Stat.  1.) 

§  53.  (R.  S.  §  49.)  Pay  of  member  dying  after  commencement 
of  a  Congress. 
When  any  person  who  has  been  elected  a  member  of  or  delegate 
in  Congress  dies  after  the  commencement  of  the  Congress  to  which 
he  has  been  elected,  his  salary  shall  be  computed  and  paid  to  his 
widow,  or,  if  no  widow  survive,  him,  to  his  heirs  at  law,  for  the  period 
that  has  elapsed  from  the  commencement  of  such  Congress,  or  from 
the  last  payment  received  by  him  to  the  time  of  his  death,  at  the 
rate  of  seven  thousand  five  hundred  dollars  a  year,  with  any  travel- 
ing expenses  remaining  due  for  actually  going  to  or  returning  from 
any  session  of  Congress. 

Res,  March  3,  1859,  No.  14,  §  1,  11  Stat.  442. 

As  to  the  rate  of  compensation  of  members  and  delegates,  and  payment  to 
them  of  mileage  instead  of  actual  traveling  expenses,  see  note  to  R.  S.  §  35, 
ante,  f  34,  and  the  provisions  of  Act  July  28,  1866,  f  17,  and  Act  Feb.  26, 
1907,  c.  1635,  S  4,  ante,  §§  35,  36. 

Notes  of  Deolsions 

Salary  of  deceased  Senator  not  paya-  direct  the  payment  of  the  salary  of  a 

ble  to  his  assignee.~The  Senate  has  no  deceased     member     to     his     assignee, 

power,  by  a  resolution  of  its  own,  to  (1860)  9  Op.  Atty.  Gen.  446. 

§  54.  (R.  S.  §  50.)     Limits  of  the  rule. 

Salaries  allowed  under  the  preceding  section  shall  be  computed 
and  paid,  in  all  cases,  for  a  period  of  not  less  than  three  months 
from  the  commencement  of  the  Congress. 
Res.  March  3,  1859,  No.  14,  |  1,  11  Stat.  442. 

§  55.  (Act  May  23,  1876»  c.  103.)  Monuments  to  deceased  Sen- 
ators or  members  of  House  of  Representatives  interred  in 
Congressional  Cemetery. 
Hereafter  whenever  any  deceased  Senator  or  Member  of  the 
House  of  Representatives  shall  be  actually  interred  in  the  Con- 
gressional Cemetery,  so-called,  it  shall  be  the  duty  of  the  Sergeant- 
at-Arms  of  the  Senate,  in  the  case  of  a  Senator,  and  of  the  Ser- 
geant-at-Arms  of  the  House  of  Representatives,  in  the  case  of  a 
member  of  the  House,  to  have  a  monument  erected,  of  granite,  with 
suitable  inscriptions,  and  the  cost  of  the  same  shall  be  a  charge  upon 
and  paid  out  either  from  the  contingent  funds  of  the  Senate  or  of 
the  House  of  Representatives,  to  whichever  the  deceased  may  have 
belonged,  and  any  existing  omissions  of  monuments  or  inscriptions, 
as  aforesaid,  are  hereby  directed  and  authorized  to  be  supplied  in  like 
manner,  and  all  laws  upon  the  subject  of  monuments  in  the  Con- 
gressional Cemetery  are  hereby  repealed.    (19  Stat.  54.) 

This  was  an  act  entitled  "An  act  relating  to  interments  in  the  Oongressional 
Cemetery." 

§  56.  (R.  S.  §  51.)     Pay  of  members  elected  to  fill  vacancies. 

Whenever  a  vacancy  occurs  in  either  House  of  Congress,  by 
death  or  otherwise,  of  any  member  or  delegate  elected  or  appointed 
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thereto  after  the  commencement  of  the  Congress  to  which  he  has 
been  elected  or  appointed,  the  person  elected  or  appointed  to  fill  it 
shall  be  compensated  and  paid  from  the  time  that  the  compensation 
of  his  predecessor  ceased. 

Res.  July  12,  1862,  No.  64,  12  Stat.^4. 

Salanes  of  Senators  elected  or  appointed  to  fill  vacancies  are  to  commence 
on  the  date  of  election  or  appointment,  by  a  subsequent  provision  of  Act  July 
31,  1884,  c.  174,  {  1,  post,  fi  67.  This  section  continues  applicable  to  mem- 
bers and  delegates  elected  or  appointed  to  the  House  of  Representatives. 

Notes  of  Decisions 

Vacancy  and  predecessor  within  particular  Congress  and  in  the  mem- 
■leaning  of  section.— P.  presented  his  bership  of  that  Congress,  and  the  ref- 
credentials,  showing  that  he  had  been  erence  to  a  predecessor  applies  only 
duly  elected,  was  placed  on  the  roll,  to  a  predecessor  in  that  Congress, 
sworn  in,  took  his  seat,  was  recogniz-  Page  v.  U.  S.  (1888)  8  Sup.  Ct.  1026, 
ed  as  the  sitting  member,  voted,  serv-  1027,  127  U.  S.  67,  32  L.  Ed.  65. 
ed  on  committees,  and  drew  the  salary  The  term  "predecessor"  must  be  re- 
ap to  the  time  the  house  declared  the  stricted  to  him  who  was  predecessor, 
seat  vacant  because  he  had  not  been  not  in  abstract  right  by  virtue  of  a  le- 
duly  elected.  Held,  that  P.  was  the  gal  election,  but  predecessor  in  the 
predecessor  of  the  person  appointed  to  matter  of  the  salary  of  the  place, 
fill  the  vacancy,  within  the  meaning  of  Shelley  v.  U.  S.  (1884)  10  Ct  CI  653. 
this  section,  and  such  person  would  be  The  statute  does  not  undertake  to 
entitled  to  compensation  from  the  date  pay  both  sitting  and  contesting  mem- 
the  seat  was  declared  vacant  Page  v.  ^ers  Id 
U.  S.  (1888)  8  Sup.  Ct  1026,  127  U. 
Sw  67,  32  Ia  Ed.  65.  Cited    without    definite    application, 

This  section  refers  only  to  a  vacancy  U.  S.  v.  Dietrich  (C.  C.  1004)  126  Fed. 

occarring  after  the  commencement  of  a  676,  686. 

§  57.  (Act  July  31,  1894,  c.  174,  §  1.)  Salaries  of  Senators  elected 
or  appointed  to  fill  vacancies. 
The  salaries  of  Senators  elected  or  appointed  to  fill  vacancies  in 
the  Senate  and  of  Senators  elected  for  a  full  term  subsequent  to 
the  commencement  of  such  term,  shall  commence  on  the  date  of 
their  election  or  appointment.    (2&  Stat.  162.) 

This  was  a  proviso  annexed  to  the  appropriation  for  compensation  of  Sena- 
tors in  the  legislative,  executive,  and  judicial  appropriation  act  for  the  fiscal 
year  1805,  cited  above. 

Cited    without    definite    application, 

U.  S.  V.  Dietrich  (C.  O.  1004)  126  Fed. 
676»  685. 

§  57a.  (Act  July  16,  1914»  c.  141,  §  1.)     Salaries  of  Representatives, 
Delegates,  etc.,  elected  for  unexpired  terms. 
The  salaries  of  Representatives  in  Congress,  Delegates  from  Terri- 
tories, and  Resident  Commissioners,  elected  for  unexpired  terms,  shall 
commence  on  the  date  of  their  election  and  not  before.    (38  Stat.  458.) 
l%is  was  a  provision  of  the  legislative,  executive,  and  Judicial  appropriation 
act  for  the  fiscal  year  1015,  dted  above. 


CHAPTER  FIVE 

Officers  and  Persons  in  the  Employ  of  the  Senate  and 
House  of  Representatives 

In  this  chapter  of  the  Revised  Statutes,  sections  52  and  53  thereof  contained 
lists  of  officers  and  employ^  of  the  Senate  and  House  of  Representatives,  re- 
spectively, with  the  amount  of  the  salary  of  each.  The  officers,  clerks,  and 
other  employes  so  enumerated  were  those  who,  at  the  time  of  the  compilation  of 
the  Revised  Statutes,  were  in  the  service  of  the  two  Houses,  as  authorized  by 
the  legislative,  executive,  and  judicial  appropriation  act  for  that  year,  Act 
March  8,  1873,  c.  226,  |  1,  17  Stat.  486,  and  the  salaries  were  at  the  rates 
of  compensation  prescribed  by  that  act,  the  provisions  of  which  were  thus  in* 
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corporated  into  R.  S.  §§  52,  53.  But  the  amounts  of  such  salaries  had  been 
increased,  over  the  rates  of  compensation  under  the  laws  previously  in  force, 
by  said  Act  l^larch  3,  1873 ;  and  its  provisions  for  such  increase  were  repeal- 
ed, and  the  salaries,  etc.,  as  fixed  by  the  laws  in  force  at  the  time  of  its  pas- 
sage were  restored,  by  Act  Jan.  20,  1874,  c  11,  18  Stat.  4.  Thereby,  although 
said  repealing  act  was  passed  before  the  enactment  of  the  Revised  Statutes, 
the  provisions  of  R.  S.  §S  52,  53,  as'^o  amounts  of  salaries,  were  repealed,  by 
virtue  of  R.  S.  §  5601,  post,  §  1059a 

In  the  annual  appropriation  acts  subsequent  to  the  Revised  Statutes,  the 
subordinate  officers  and  employes  provided  for,  from  year  to  year,  and  their 
rates  of  compensation,  vary  from  those  enumerated  in  R.  S.  §§  52,  53.  Hence* 
although  those  sections  have  not  been  specifically  repealed  or  amended,  nor 
even  superseded  by  any  legislation  of  a  permanent  character,  their  provisions 
for  such  subordinate  positions  may  be  regarded  as  no  longer  in  force  for  any 
practical  purpose,  and  are  Uierefore  omitted. 

The  officers,  clerks,  and  others  actually  appointed  or  employed  in  the  serv- 
ice of  the  Senate  and  House  of  Representatives,  and  their  respective  salaries 
and  other  compensation,  depend  on  the  specific  provisions  made  in  the  annual 
appropriation  acts,  each  providing  for  the  fiscal  year  next  following.  The  pro- 
visions for  the  fiscal  year  1917  were  by  Act  May  10.  1916,  c  117,  i  1,  39  Stat. 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensa- 
tion appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts 
are  repealed,  and  the  rates  of  salaries  or  comi>eu8ation  of  officers  or  employes 
appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensa- 
tion of  such  officers  or  employes,  respectively,  until  otherwise  fixed  by  an  an* 
nual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141,  §  6,  pos^, 
§  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appropri- 
ated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat.  1049,  are  established  and 
continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
Congress,  by  §  6  of  said  act,  post,  §  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 
act  shall  be  available  for  payment  to  any  person  receiving  more  than  one 
salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c  117,  |  6,  as 
amended  by  Act  Aug.  29,  1916,  c.  417,  post,  §  3230a. 

Some  special  provisions  for  particular  officers  or  employ^,  which  are  re- 
peated from  year  to  year,  but  not  enacted  in  permanent  form,  are  referred  to 
in  the  notes  to  R.  S.  f§  52,  53,  post,  {§  58,  59. 

Provisions  of  a  more  permanent  nature,  relating  to  the  duties,  services,  and 
compensation  of  officers,  clerks,  and  employes  of  the  two  Houses,  and  of  clerks, 
etc.,  to  Senators  and  Representatives,  are  set  forth  in  this  chapter. 

A  document  room  and  a  folding  room  of  each  of  the  two  Houses,  and  the 
appointment  of  a  superintendent  to  be  in  charge  of  each  of  them,  and  of  the 
necessary  number  of  assistants,  were  provided  for  by  the  Printing  and  Bind- 
ing Act  of  Jan.  12,  1895,  c.  23,  §§  60,  71,  post,  ff  7037,  7050. 


Sec. 

58.  Officers  and  employes  of  Senate. 

59.  Officers  and  employes  of  House  of 

Representatives. 

60.  Limit    of    compensation    of    Ser- 

geant-at-Arms    and    Door-keeper 
of  Senate. 

61.  Limit    of    compensation    of    Ser- 

geant-at-Arms  of  House  of  Rep- 
resentatives. 

62.  Limit  of  compensation  of  officers 

and  employes  of  Senate  to  rate 
provided. 

63.  Subletting  duties  of  employes  for- 

bidden. 

64.  Performance     of    duties    by    em- 

ployes of  House  of  Representa- 
tives. 

65.  Division   of  salaries,  etc.,   of  em- 

ployes of  House  of  Representa- 
tives forbidden. 

66.  Subletting   of   duties   of   employes 

of  House  of  Representatives  for- 
bidden. 

67.  Limit  of  age  of  pages  in  House  of 

Representatives. 
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Sec. 

68.  Officers'   certificates    to   pay   rolls 

of  employes  in  House  of  Repre- 
sentatives. 

69.  Violation   of   foregoing    provisions 

cause  for  removal  from  office. 

70.  Inquiry    by    Committee    on     Ac- 

counts of  House  of  Representa- 
tives into  enforcement  of  fore- 
going provisions,  and  report 
thereon. 

71.  Compensation  of  clerks  to  commit- 

tees whose  salaries  are  not  fixed 
by  specific  appropriations. 

72.  Time    of   beginning    of   compensa- 

tion of  clerks  to  committees  of 
House  of  Representatives  em- 
ployed during  session  only. 

73.  Janitors  to  committees  of  House 

of  Representatives;  appointment ; 
duties ;    removal. 

74.  Clerks  to  Senators. 

75.  Clerks  to  Members  and  Delegates 

of  House  of  Representatives. 

76.  Clerks   to   Members   of  House   of 

Representatives. 
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Sec 

77.  Reporters  for  Honse  of  Bepresen- 

tadves. 

78.  Pay  of  official  reporters. 

79.  Chaplains*  salaries. 

80.  Secretary    of    the    Senate    a    dis- 

bursing officer. 

81.  Bond  of  Secretary  of  the  Senate. 

82.  Bond  of  Clerk  of  the  House. 

83.  Custody  of  bonds. 

84.  Reports  of  Secretary  and  Clerk. 

85.  What  to  exhibit 

86.  Reports  of  subordinate  disbursing 

officers. 

87.  Reports  of  expenditures. 

88.  Statements  of  appropriations  and 

offices. 

89.  Preparation  and  contents  of  state- 

ment of  appropriations. 

90.  Contents   of   statement   of   appro- 

priations. 

91.  Advertisements  for  stationery. 

92.  Form  of  advertisement. 

93.  Notice  of  acceptance  of  proposals. 

94.  Contracts    for    separate   parts    of 

stationery. 
96.  American  goods  to  be  preferred. 

96.  Detailed    reports   of   receipts   and 

expenditures. 

97.  Fees  for  copies  from  journals. 

98.  Duties     of     Sergeant-at-Arms     of 

House  of  Representatives. 

99.  Symbol   of   office    of    Sergeant-at- 

Arms  of  House. 

100.  Compensation    of    Members    and 

Delegates    to    be    disbursed    by 
Sergeant-at-Arms  of  House. 

101.  Bond     of     Sergeant-at-Arms     of 

House. 

102.  Custody   of   bond   of   Sergeant-at- 

Arms. 

103.  Tenure    of   office    of    Sergeant-at- 

Arms. 

104.  Statement    of    disbursements     by 

Sergeant-at-Arms. 

105.  Accounts  of  property. 


Sec 

106.  Door-keepers*  dutiea 

107.  Purchases  of  stationery  and  mate- 

rials for  folding. 

108.  Payments    from    contingent    fund 

of  Senate  for  expenses  of  com- 
mittees, and  vouchers  therefor. 

109.  Payments   from   contingent   funds 

of  Senate  and  House  of  Repre- 
sentatives, and  vouchers  there- 
for. 

109a.  Repeal  of  Senate  resolutions  au- 
thorizing payment  from  contin- 
gent fund  for  clerical  and  mes- 
senger service. 

109b.  Payment  from  moneys  of  House 
of  Representatives  of  certain 
bills  for  barber  shops,  unlawful. 

110.  Temporary     Committee     on     Ac- 

counts of  House  of  Representa- 
tives to  approve  payments  from 
contingent  fund. 

111.  Payments    from    contingent    fund 

of  House  of  Representatives,  on 
vouchers  approved  by  Committee 
on  Accounts,  conclusive. 

112.  Publication  of  laws. 

113.  Contracts     involving    employment 

of  horses  for  service  of  House 
of  Representatives. 

114.  Contracts  for  hire  of  horses  and 

mail  wagons  for  mail  service  of 
House  of  Representatives. 

115.  Contracts  for   packing   boxes   for 

use  of  House. 

116.  Sale    of    waste    paper,    etc.,    and 

condemned  furniture. 

117.  Actions  against  officers  for  official 

acts;  district  attorney  to  enter 
appearance;  application  of  pro- 
visions for  removal  of  suits, 
withholding  of  executions,  and 
payment  of  judgments  against 
revenue  or  other  officers;  de- 
fense of  actions. 


58.     (R.  S.  §  52.)     Officers  and  employ6s  of  Senate. 

The  following  persons  are  employed  in  the  service  of  the  Senate : 

One  Secretary  of  the  Senate,    *     * 

One  Sergeant-at-Arms  and  Door-keeper,    *    * 

One  Postmaster  to  the  Senate,    *     * 

One  Chaplain  to  the  Senate,    *     * 
Act  March  3,  1873,  c.  226,  §  1,  17  Stat.  486. 

The  portions  of  this  section  set  forth  here  are  those  only  which  provided 
for  officers  who  are  elected  by  the  Senate.  The  section  as  enacted  in  the  Re- 
vised Statutes  prescribed  the  salary  of  each  of  those  officers,  and  it  further 
provided  for  various  subordinate  officers  and  for  numerous  clerks  and  other 
employes,  and  prescribed  their  salaries.  These  portions  of  the  section  are 
omitted,  for  reasons  stated  in  the  note  at  the  beginning  of  this  chapter. 

For  the  Secretary  of  the  Senate,  the  recent  appropriations,  including  com- 
pensation as  disbursing  officer  of  salaries  of  Senators  and  of  the  contingent 
fund  of  the  Senate,  are  $6,500.  The  provisions  for  the  fiscal  year  1917  were 
by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat. 

The  emplojrment,  in  the  office  of  the  Secretary  of  the  Senate,  of  an  Assistant 
Secretary  of  the  Senate  (Henry  M.  Rose),  at  an  annual  salary  of  $5,000,  was 
authorized  by  a  provision  of  Act  March  3,  1905,  c.  1484,  §  1,  33  Stat.  1245, 
and  an  appropriation  therefor  was  made  by  that  act  and  was  continued  in  the 
appropriation  acts  for  the  subsequent  years.  The  provision  for  the  fiscal  year 
1917  was  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat 

For  the  Sergeant-at-Arms  and  Doorkeeper,  the  recent  appropriations  are  $6^- 
600.  The  provision  for  the  fiscal  year  1917  was  by  Act  May  10,  1916,  c. 
117,  I  1,  39  Stat.    He. was  forbidden  to  receive  fees  or  other  compensation 
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for  performing  the  duties  of  the  office,  or  in  connection  therewith,  by  a  provi- 
sion of  Act  June  20, 1874,  c.  328,  §  1,  post,  §  6a 

For  the  Postmaster,  the  recent  appropriations  are  $2,250.  The  provision  for 
the  fiscal  year  1917  was  by  Act  May  10,  1916,  c  117,  §  1,  39  Stat 

The  offices,  for  the  Senate,  of  chief  clerk  of  the  post  office,  at  $1,800,  and 
messenger  at  the  card  door,  at  $1,600,  were  created,  in  lieu  of  the  offices  of 
assistant  postmaster  and  mail  carrier,  and  of  clerk,  provided  for  in  previous 
appropriation  acts,  by  a  provision  of  Res.  Aug.  8,  1911,  No.  4,  37  Stat.  37,  and 
appropriations  for  those  officers  were  made  in  the  appropriation  acta  for  subse- 
quent years.  The  provision  for  the  fiscal  year  1917  was  by  Act  May  10,  1916, 
c.  117,  §  1,  39  Stat. 

For  the  Chaplain,  the  recent  appropriations  are  $1,200.  The  provision  for  the 
fiscal  year  1917  was  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat 

See.  also,  notes  at  the  beginning  of  this  chapter. 

^  59.  (R.  S.  §  53.)  0£Bcers  and  employes  of  House  of  Repre- 
sentatives. 

The  following  persons  are  employed  in  the  service  of  the  House  of 
Representatives : 

One  Clerk  of  the  House,    *    * 

One  Sergeant-at-Arms,     *     * 

One  Doorkeeper,    *     * 

One  Postmaster  to  the  House,    *    *         ' 

One  Chaplain  to  the  House,     *     * 

Act  March  3,  1873,  c.  226,  §  1,  17  Stat  488. 

The  portions  of  this  section  set  forth  here  are  those  only  which  provide  for 
oflicers  who  are  elected  by  the  House.  The  section  as  enacted  in  the  Revised 
Statutes  prescribed  the  salary  of  each  of  those  officers,  and  it  furtbei'  pro- 
vided for  various  subordinate  officers  and  for  numerous  clerks  and  other  em- 
ployes, and  prescribed  their  salaries.  These  portions  of  the  section  are  omit- 
ted, for  reasons  stated  in  the  note  at  the  beginning  of  this  chapter. 

For  the  Clerk  of  the  House,  the  recent  appropriations,  including  compen- 
sation as  disbursing  officer  of  the  contingent  fund,  are  $6,500 ;  and  for  hire  of 
horse  and  wagon  for  use  of  the  Clerk's  office,  $900,  or  so  much  thereof  as  may 
be  necessary.  The  provision  for  the  fiscal  year  1917  .was  by  Act  May  lO^ 
1916,  c.  117,  §  1,  39  Stat. 

In  connection  with  a  provision  placing  the  library  of  the  Hjouse  under  the 
control  of  the  Librarian  of  Congress,  the  appointment  of  a  librarian,  two  as- 
sistant librarians,  and  assistant  in  the  library,  thereby  provided  for,  was  vest- 
ed in  the  Clerk,  with  the  approval  of  the  Speaker,  and  removals  from  such  po- 
sitions except  for  cause  were  prohibited,  by  Act  March  3,  1901,  c.  830,  §  1, 
post,  §  154. 

For  the  Sergeant-at-Arms,  the  recent  appropriations  are  $6,500,  and  for 
hire  of  horse  and  wagon,  $600.  The  provision  for  the  fiscal  year  1917  was  by 
Act  May  10,  1916,  c.  117,  §  1,  39  Stat.  He  was  forbidden  to  receive  fees 
or  other  compensation  for  performing  the  duties  of  the  office,  or  in  connection 
therewith,  by  a  provision  of  Act  June  20,  1874,  c.  328,  {  1,  post,  §  61. 

Employes  in  the  office  of  the  Sergeant-at-Arms  were  enumerated  by  Act 
Oct.  1,  1890,  c.  1256,  §  8,  26  Stat  646,  but  different  provisions  were  made  by 
the  subsequent  annual  appropriation  acts.  The  provisions  for  the  fiscal  year 
1917  were  by  Act  May  10,  1916,  c.  117,  §  1.  39  Stat. 

For  the  Doorkeeper,  the  recent  appropriations  are  $5,000,  and  for  hire  of 
liorses  and  wagons  and  repairs  of  same,  $1,200,  or  so  much  thereof  as  may 
be  necessary.  The  provision  for  the  fiscal  year  1917  was  by  Act  May  10,  1916, 
c.  117,  §  1,  39  Stat. 

A  provision  authorizing  the  appointment  by  the  Doorkeeper  of  certain  spec- 
ified employes  "for  labor  in  folding  books,  speeches,  and  pamphlets,''  contain- 
ed in  Act  March  3,  1883,  c  128,  §  1,  22  Stat.  535,  was  superseded  by  the  es- 
tablishment of  a  folding  room  of  the  House,  to  be  in  charge  of  a  superintendent 
to  be  appointed,  with  the  necessary  assistants,  by  the  Doorkeeper,  by  the  Print- 
ing and  Binding  Act  of  Jan.  12,  1895,  c.  23,  §  71,  post,  §  7050. 

For  the  Postmaster,  the  recent  appropriations  are  $4,000.  The  provision  for 
the  fiscal  year  1917  was  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat 

For  the  Chaplain,  the  recent  appropriations  are  $1,200.  The  provision  for 
the  fiscal  year  1917  was  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat 

See,  also,  notes  at  the  beginning  of  this  chapter. 

§  60.  (Act  June  20,  1874,  c.  328,  §  1.)     Limit  of  compensation  of 
Sergeant-at-Arms  and  Door-keeper  of  Senate. 
Senate    *    *    Sergeant-at-Arms  and  Door-keeper,    *    *    Here- 
after he  shall  receive,  directly  or  indirectly,  no  fees  or  other  com- 
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pensation  or  emolument  whatever  for  performing  the  duties  of  the 
office,  or  in  connection  therewith,  otherwise  than  as  aforesaid.  (18 
Stat.  85.) 

This  was  a  proviso  annexed  to  an  appropriation  of  $4,320  for  the  Seriyeant- 
at-Arms  and  Door-keeper  in  Act  March  3,  1873,  c.  226,  $  1,  17  Stat  487,  and 
incorporated  therefrom  into  R.  S.  S  52,  which  was  repeated  with  the  similar 
appropriation  for  the  fiscal  year  1875,  cited  ahove,  and  in  the  subsequent  ap- 
propriation act,  18  Stat  344. 
See,  also,  notes  at  the  beginning  of  this  chapter. 

§  61.  (Act  June  20,  1874,  c.  328,  §  1.)  Limit  of  compensation  of 
Sergeant-at-Arms  of  House  of  Representatives. 
House  of  Representatives  *  *  Sergeant-at-Arms,  *  *  Here- 
after he  shall  receive,  directly  or  indirectly,  no  fees  or  other  com- 
pensation or  emolument  whatever  for  performing  the  duties  of  the 
office,  or  in  connection  therewith,  otherwise  than  as  aforesaid. 
(18  Stat.  87.) 

This  was  a  proviso  annexed  to  an  appropriation  of  $4,320,  for  the  Sergeant- 
at-Arms  in  Act  March  3,  1873,  c.  226,  §  1,  17  Stat.  489,  and  incorporated 
therefrom  into  R.  S.  i  53,  which  was  repeated  with  the  similar  appropriation 
for  the  fiscal  year  1875,  cited  ahove,  and  in  the  suhseqnent  appropriation  bcU 
18  Stat.  846. 
See,  also,  notes  at  the  beginning  of  this  chapter. 

Notes  of  Decisions 

Compensation    for    summoning    wit-  tion  for  trouble  and  expense  in  sum- 

■essOA,— ^Before  this  provision,  the  Ser-  moning  witnesses  before  committees  of 

geant-at-Arms  of  the  House  of  Repre-  the  House.     (1858)  9  Op.  Atty.  Gen. 

sentatives    was   entitled   to   compensa-  167. 

§  62.  (Act  Aug.  5,  1882,  c.  390,  §  1.)  Limit  of  compensation  of 
officers  and  employes  of  Senate  to  rate  provided. 
Hereafter  no  officer  or  employee  of  the  Senate  shall  receive  pay 
for  any  services  performed  by  him  at  any  rate  higher  than  that 
provided  for  the  office  or  employment  to  which  he  has  been  regularly 
appointed.     (22  Stat.  270.) 

This  was  a  proviso  annexed,  to  an  appropriation  for  additional  pay  for  cer- 
tain services,  in  the  legislative,  executive,  and  judicial  appropriation  act  for 
the  fiscal  year  1883,  cited  above. 

Payment  from  the  contingent  fund  of  additional  salary  or  compensation  to 
any  officer  or  employ^  of  the  Senate  was  prohibited  by  a  provision  of  Act  Oct. 
2,  1888,  c.  1060,  f  1,  post,  |  109. 
See,  also,  notes  at  the  beginning  of  this  chapter. 

§  63.  (Act  March  2,  1895,  c.  177,  §  1.)     Subletting  duties  of  em- 
ployes forbidden. 

Hereafter  no  employee  of  Congress,  either  in  the  Senate  or  House, 
shall  sublet  to,  or  hire,  another  to  do  or  perform  any  part  of  the  duties 
or  work  attached  to  the  position  to  which  he  was  appointed.  (28 
Stat.  771.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1896,  cited  above. 

A  similar  provision  in  regard  to  employes  of  the  House  was  made  by  Act 
March  3,  1901,  c.  830,  |  1,  post,  §  86. 

§  64.  (Act  March  3,  1901,  c.  830,  §  1.)  Performance  of  duties  by 
employes  of  House  of  Representatives. 
Hereafter  employees  of  the  House  of  Representatives  under  the 
Clerk,  Sergeant-at-Arms,  Doorkeeper,  and  Postmaster  shall  only  be 
assigned  to  and  engaged  upon  the  duties  of  the  positions  to  which 
they  are  appointed  and  for  which  compensation  is  provided,  except 
that  in  cases  of  emergency  or  congestion  of  public  business  incident 
to  the  close  of  a  session  of  Congress  or  other  like  cause  an  employee 
or  employees  may  be  assigned  or  required  to  aid  in  the  discharge 
of  the  duties  of  any  other  employee  or  employees,  and  in  the  discre- 
tion of  the  Doorkeeper  not  more  than  one  folder  may,  if  necessary, 
be  assigned  to  do  clerical  work  under  the  direction  of  the  foreman 
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of  the  folding  room,  but  all  assignments  made  hereunder  shall  be 
without  additional  compensation  and  shall  not  constitute  the  basis 
of  a  claim  therefor.    (31  Stat.  968.) 

This  paragraph  and  the  six  paragraphs  next  following  were  provisions  of  the 
legislative,  executive,  and  judicial  appropriation  act  for  the  fiscal  year  1902, 
cited  above. 

Payment  from  the  contingent  fund  of  additional  salary  or  compensation 
to  any  officer  or  employ^  of  the  House  was  prohibited  by  a  provision  of  Act 
Oct.  2,  1888,  c.  1069,  §  1,  post,  t  109. 

§  65.  (Act  March  3,  1901»  c,  830,  §  1.)  Division  of  salaries,  etc., 
of  employes  of  House  of  Representatives  forbidden. 
It  shall  not  be  lawful  to  appoint  or  employ  in  any  position  under 
the  House  of  Representatives  more  than  one  person  at  any  one  time, 
or  to  require  or  permit  any  such  person  to  divide  with  another  any 
portion  of  his  salary  or  compensation  while  so  employed.  (31 
Stat.  968.) 

§  66.  (Act  March  3,  1901,  c.  830,  §  1.)  Subletting  of  duties  of 
employ6s  of  House  of  Representatives  forbidden. 
It  shall  not  be  lawful  to  require  or  permit  any  person  in  the  em- 
ploy of  the  House  of  Representatives  to  sublet  to  another  the  dis- 
charge of  any  portion  of  the  duties  of  the  position  to  which  he  is  ap- 
pointed.   (31  Stat.  968.) 

§  67.  (Act  March  3,  1901,  c.  830,  §  1.)     Limit  of  age  of  pages  in 
House  of  Representatives. 

No  person  shall  be  appointed  or  employed  as  a  page  in  the  service 
of  the  House  of  Representatives  who  is  under  twelve  ypars  or  more 
than  eighteen  years  of  age;  but  this  provision  shall  not  apply  to 
chief  pages,  riding  pages,  and  telephone  pages.     (31  Stat.  968.) 

§  68.  (Act  March  3,  1901,  c.  830,  §  1.)  Officers*  certificates  to 
pay  rolls  of  employes  in  House  of  Representatives. 
The  Clerk,  Sergeant-at-Arms,  Doorkeeper,  and  Postmaster  shall 
make  certificate  each  month  to  their  respective  pay  rolls,  stating 
whether  the  persons  named  in  such  pay  rolls  and  employed  in  their 
respective  departments  have  been  actually  present  at  their  respective 
places  of  duty  and  have  actually  performed  the  services  for  which 
compensation  is  provided  in  said  pay  rolls,  and  in  each  case  where 
a  person  carried  on  such  pay  roll  has  been  absent  and  has  not  per- 
formed the  services  in  whole  or  in  part  for  which  payment  is  pro- 
posed, the  reason  for  such  absence  and  for  such  nonperformance  of 
services  shall  be  stated.    (31  Stat.  968.) 

§  69.  (Act  March  3,  1901,  c.  830,  §  1.)     Violation  of  foregoing 
provisions  cause  for  removal  from  office. 
The  violation  of  any  of  the  foregoing  provisions  of  law  shall,  upon 
ascertainment  thereof,  be  deemed  to  be  cause  for  removal  from  of- 
fice.    (31  Stat.  968.) 

The  provisions  referred  to  in  this  paragraph  are  those  contained  in  the  five 
paragraphs  next  preceding.  See  note  to  the  first  of  said  paragraphs,  ante, 
164. 

§  70.  (Act  March  3,  1901,  c.  830,  §  1.)     Inquiry  by  Committee  on 
Accoimts  of  House  of  Representatives  into  enforcement  of 
foregoing  provisions,  and  report  thereon. 
It  shall  be  the  duty  of  the  Committee  on  Accounts  of  the  House  of 
Representatives  from  time  to  time  to  inquire  into  the  enforcement  or 
violation  of  any  of  the  foregoing  provisions  of  law ;  and  for  this  pur- 
pose they  are  hereby  authorized  to  send  for  persons  and  papers,  and 
to  administer  oaths;   and  they  shall  report  to  the  House  at  least 
once  every  session  their  compliance  with  the  duty  herein  imposed. 
(31  Stat.  968.) 

The  provisions  referred  to  in  this  paragraph  are  those  contained  in  the  six 
paragraphs  next  preceding.    See  note  to  {  64,  ante. 
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§  71.  (Act  March  3,  1875,  c.  129,  §  1.)     Compensation  of  clerks 
to  committees  whose  salaries  are  not  fixed  by  specific  appro- 
priations. 
Hereafter  clerks  of  committees  of  either  branch  of  Congress  (ex- 
cept those  whose  salaries  are  fixed  by  specific  appropriations,)  shall 
be  paid  not  more  than  six  dollars  per  day,  and  during  the  session 
only.     (18  Stat.  345.) 

This  was  a  provision  of  the  legislatiTe,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1876,  cited  above. 

Provision  for  payment  o^  such  clerks  to  committees  of  the  House  from  the 
time  they  enter  upon  the  discharge  of  their  duties  was  made  by  Res.  June  28, 
1886,  No.  15,  post,  §  72. 

Appropriations  are  made  annually  for  a  certain  number  of  clerks  to  com- 
mittees of  the  House,  at  $6  each  per  day  during  the  session.  The  construction 
of  the  words  "during  the  session"  in  such  provisions,  as  to  the  days  included  in 
the  particular  session,  is  fixed  by  a  further  provision  of  each  act.  The  pro- 
vision for  the  fiscal  year  1917  was  by  Act  May  10,  1916,  c.  117,  §  1,  39  Sut 

§  72.  (Res.  June  28,  1886,  No.  15.)     Tune  of  beginning  of  com- 
pensation of  clerks  to  committees  of  House  of  Representatives 
employed  during  session  only. 
The  pay  of  the  clerks  to  committees  of  the  House  of  Repre- 
sentatives which  have  been  or  may  be  hereafter  authorized  by 
the  House,  who  are  paid  during  the  session  only  shall  begin  from 
the  time  such  clerks  entered  upon  the  discharge  of  their  duties, 
which  shall  be  ascertained  and  evidenced  by  the  certificate  of  the 
chairman  of  the  several  committees  employing  clerks  for  the  ses- 
sion only.    (24  Stat.  342.) 

This  was  a  joint  resolution  entitled  "Joint  Resolution  fixing  the  time  when 
the  pay  of  certain  clerks  of  committees  of  House  of  Representatives  shall 
begin." 

§  73.  (Act  May  10,  1916,  c.  117,  §  1.)  Janitors  to  committees  of 
House  of  Representatives;  appointment;  duties;  removal. 
Janitors  under  the  foregoing  shall  be  appointed  by  the  chairmen, 
respectively,  of  said  committees,  and  shall  perform  under  the  direc- 
tion of  the  Doorkeeper  all  of  the  duties  heretofore  required  of  mes- 
sengers detailed  to  said  committees  by  the  Doorkeeper,  and  shall 
be  subject  to  removal  by  the  Doorkeeper  at  any  time  after  the 
termination  of  the  Congress  during  which  they  were  appointed. 
(39  Stat.) 

This  was  a  provision  accompanying  appropriations  for  clerks,  messengers, 

and  janitors  to  certain  specified  committees  of  the  House  of  Representatives 

in  the  legislative,  executive,  and  judicial  appropriation  act  for  the  fiscal  year 

1917,  cited  above.     It  was  repeated  in  the  legislative,  executive,  and  judicial 

-  appropriation  acts  for  the  fiscal  years  1914,  1915,  and  1916. 

The  words  at  the  beginning  of  this  provision,  "Janitors  under  the  foregoing," 
refer  to  janitors  provided  for  by  said  preceding  appropriations,  and  the  words 
"said  committees"  refer  to  the  committees  specified  therein.  While  the  ap- 
propriations are  for  the  fiscal  year  1917  only,  this  provision  as  to  manner  of 
appointment  of,  and  performance  of  duties,  etc.,  by  janitors  may  be  applicable 
to  those  provided  for  in  like  manner  by  subsequent  appropriations. 

§  74.  (Act  March  2,  1895,  c.  177,  §  1.)     Clerks  to  Senators. 

Hereafter  Senators  elected,  whose  term  of  office  begins  on  the 
fourth  day  of  March,  and  whose  credentials  in  due  form  of  law 
shall  have  been  presented  to  the  Senate,  or  filed  with  the  Secretary, 
but  who  have  not  been  qualified,  are  authorized  to  appoint  a  clerk  to 
serve  from  the  date  of  the  commencement  of  their  terms,  respectively, 
whose  compensation  shall  be  paid  out  of  the  appropriation  for  clerks 
to  Senators  who  are  not  chairmen  of  committees.    (28  Stat.  766.) 

This  was  a  proviso  annexed  to  the  usual  appropriation  for  ''annual  clerks 
to  Senators  who  are  not  chairmen  of  committees,"  in  the  legislative,  executive, 
and  judicial  appropriation  act  for  the  fiscal  year  1896,  cited  above.  A  simi- 
lar proviso,  without  the  word  "hereafter,"  was  annexed  to  the  like  appropria- 
tion for  the  preceding  year,  Act  July  31,  1804,  c.  174,  |  1,  28  Stat.  164. 
The  appropriation  for  clerks  to  Senators  who  are  not  chairmen  of  commit- 
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tees,  referred  to  in  the  last  clause  of  this  provision,  has  been  made  annually 
since  the  fiscal  year  1886.  See  Act  March  3»  1885,  c.  343,  {  1,  23  Stat.  390, 
and  subsequent  similar  appropriation  acts.  The  recent  appropriations  are  for 
24  annual  clerks  at  $2,000  each,  and  also  for  24  assistant  clerks  to  such  Sena- 
tors, at  $1,200  each,  and  24  messengers,  at  $1,200  each.  The  provision  for  the 
fiscal  year  1917  was  by  Act  May  10,  1916,  c.  117.  §  1,  39  Stat 

The  committees  of  the  Senate  entitled  to  clerks  were  enumerated  in  R.  S. 
§  52;  but  the  actual  numbers  and  salaries  of  such  clerks  depend  upon  the 
annual  appropriation  acts.  The  provision  for  the  fiscal  year  1917  was  by  Act 
May  10,  1916,  c.  117,  §  1,  39  Stat. 

§  75.  (Res.  March  3,  1893,  No.  21.)     Clerks  to  Members  and  Dele- 
gates of  House  of  Representatives. 

On  and  after  April  first,  eighteen  hundred  and  ninety-three,  each 
Member  and  Delegate  of  the  House  of  Representatives  of  the 
United  States  may,  on  the  first  day  of  every  month  during  ses- 
sions of  Congress  certify  to  the  Clerk  of  the  House  of  Representa- 
tives the  amount  which  he  has  paid  or  agreed  to  pay  for  clerk 
hire  necessarily  employed  by  him  in  the  discharge  of  his  official 
and  representative  duties  during  the  previous  month,  and  the  amount 
so  certified  shall  be  paid  by  the  Clerk  out  of  the  contingent  fund  of 
the  House  on  the  fourth  day  of  each  month  to  the  person  or  per- 
sons named  in  each  of  said  certificates  so  filed:  Provided,  That  the 
amount  so  certified  and  paid  for  clerical  services  rendered  to  each 
Member  and  Delegate  shall  not  exceed  one  hundred  dollars  for  any 
month  during  the  session :  And  provided  further.  That  the  provi- 
sions of  this  resolution  shall  not  apply  to  members  who  are  chairmen 
of  committees  entitled  under  the  rules  to  a  clerk.  (27  Stat.  757.) 
This  was  a  joint  resolution  entitled  "Joint  Resolution  authorizing  members 
to  certify  monthly  the  amount  paid  by  them  for  clerk  hire,  and  directing  the 
same  to  be  paid  out  of  the  contingent  fund  of  the  House." 

The  last  proviso  of  this  resolution,  that  it  shall  not  apply  to  members  who 
are  chairmen  of  committees  entitled  to  a  clerk,  was  superseded  by  provisions 
that  such  members  shall  be  entitled  to  the  same  allowance  for  clerk  hire  as 
other  members,  made  by  Act  July  7,  1898,  c.  571,  |  1,  post,  §  76. 

See,  also,  notes  referring  to  the  subject  of  this  resolution  under  said  provi- 
sions of  Act  July  7,  1898,  post,  §  76. 

§  76.  (Act  July  7,  1898,  c.  571,  §  1.)  Clerks  to  members  of  House 
of  Representatives. 
Hereafter  Members  oi  the  House  of  Representatives  who  are 
chairmen  of  committees  entitled  to  annual  clerks  shall  be  enti- 
tled to  the  same  allowance  for  clerk  hire  as  is  authorized  to  other 
Members  of  the  House  of  Representatives  who  are  not  chairmen  of 
committees  by  the  Joint  Resolution  approved  March  third,  eighteen 
hundred  and  ninety-three,  and  by  House  Resolution  passed  May 
eighth,  eighteen  hundred  and  ninety-six;  and  the  appropriation  for 
clerk  hire  to  Members  and  Delegates  made  in  the  legislative,  ex- 
ecutive, and  judicial  appropriation  Act  for  the  fiscal  year  eighteen 
hundred  and  ninety-nine  is  hereby  made  available  to  pay  such  clerk- 
hire  as  herein  provided:  Provided,  That  this  provision  shall  apply 
to  members  of  committees  entitled  to  annual  clerks,  during  the  vaca- 
tion of  Congress  only.     (30  Stat.  687.) 

This  was  a  provision  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1898,  cited  above. 

The  joint  resolution  referred  to  therein  was  Res.  March  3,  1893,  No.  21, 
ante,  §  75.. 
The  House  resolution  of  May  8,  1896,  also  referred  to,  was  as  follows: 
"Resolved,  That  the  Clerk  of  the  House  of  Representatives  be,  and  he  is 
hereby,  authorized  to  pay  out  of  the  contingent  fund  of  the  ELouse  to  each 
Member  and   Delegate  for  annual  clerk  hire  an   amount  not  exceeding  the 
sum  of  $100  per  month,  to  be  certified  by  them  on  the  first  day  of  each  cal- 
endar month  in  the  manner  provided  in  the  joint  resolution  approved  March 
3,  1893:    Provided,  That  the « provisions  of  this  resolution  shall  not  apply  to 
members  who  are  chairmen  of  committees  entitled  under  the  rules  to  annual 
clerks."    Congressional  Record,  54th  Congress,  1st  Sess.,  part  5,  pp.  4990,  4998. 
The  appropriation  for  clerk  hire  for  the  fiscal  year  1899,  also  referred  to  in 
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this  provision,  was  that  made  by  Act  March  15,  1898,  c.  68,  §  1,  30  Stat.  282. 
The  legislative,  executive,  and  judicial  appropriation  act  of  each  subsequent 
year  made  a  similar  appropriation.  To  each  of  these  appropriations  was 
added  a  clause  extending  the  benefit  of  the  particular  appropriation  to  Repre- 
sentatives and  Delegates  elect.  The  later  acts,  instead  of  the  appropriation 
contained  in  previous  acts,  "to  pay  Members  and  Delegates  the  amounts  which 
they  certify  they  have  paid  or  agreed  to  pay  for  clerk  hire,"  as  provided  by 
Res.  March  3,  1893,  No.  21,  akite,  |  75,  the  first  proviso  of  which  limited  the 
amount  so  that  it  should  not  exceed  $100  for  any  month  during  the  session, 
made  an  appropriation  to  each  Member  and  Delegate  for  clerk  hire  of  $1,500 
per  annum,  in  monthly  installments,  or  so  much  thereof  as  may  be  necessary. 
Recent  acts  also  provided  for  such  payment  to  each  Resident  Commissioner 
as  well  as  to  each  Member  and  Delegate;  and  a  proviso  was  added  requiring 
all  such  clerks  to  be  placed  on  the  roll  of  employes  of  the  House. 

The  provision  for  the  fiscal  year  1917,  by  Act  May  10,  1916,  c.  117,  §  1,  39 
Stat.,  was  as  follows: 

"Clerk  hire.  Members  and  Delegates:  To  pay  each  Member,  Delegate,  and 
Resident  Commissioner,  for  clerk  hire,  necessarily  employed  by  him  in  the  dis- 
charge of  his  official  and  representative  duties,  $1,500  per  annum,  in  monthly 
installments,  $660,000,  or  so  much  thereof  as  may  be  necessary ;  and  Repre- 
sentatives and  Delegates  elect  to  Congress  whose  credentials  in  due  form  of 
law  have  been  duly  filed  with  the  Clerk  of  the  House  of  Representatives,  in 
accordance  with  the  provisions  of  section  thirty-one  of  the  Revised  Sta^tes 
of  the  United  States,  shall  be  entitled  to  payment  under  this  appropnation: 
Provided,  That  all  clerks  to  Members,  Delegates,  and  Resident  Commissioners - 
shall  be  placed  on  the  roll  of  employees  of  the  House  and  be  subject  to  be  re- 
moved at  the  will  of  the  Member,  Delegate,  or  Resident  Commissioner  by 
whom  they  are  appointed;  and  any  Member,  Delegate,  or  Resident  Commis- 
sioner may  appoint  one  or  more  clerks,  who  shall  be  placed  on  the  roll  as  the 
clerk  of  such  Member,  Delegate,  or  Resident  Commissioner  making  such  ap- 
pointments." 

The  committees  of  the  House  entitled  to  clerks  were  enumerated  in  R.  S. 
S  53;  but  the  actual  numbers  and  salaries  of  such  clerks  depend  upon  the 
annual  appropriation  acts.  The  provision  for  the  fiscal  year  1917  was  by  Act 
May  10,  1916,  c.  117,  §  1,  39  Stat. 

§  77.  (R.  S.  §  54.)     Reporters  for  House  of  Representatives. 

No  person  shall  be  employed  as  a  reporter  for  the  House  of  Rep- 
resentatives without  the  approval  of  the  Speaker. 
Act  AprU  2,  1872,  c.  79,  §  3,  17  Stat.  47. 

§  78.  (Act  June  22,  1874,  c.  388,  §  1.)  Pay  of  official  reporters. 
Hereafter  the  pay  of  the  official  reporters  of  the  proceedings  and 
debates  of  each  House  shall  be  fifty  thousand  dollars  for  each  Con- 
gress ;  and  the  pay  of  official  reporters  of  committees  of  the  House 
shall  be  five  thousand  dollars  each  per  annum,  and  this  shall  be  in 
lieu  of  all  other  compensation  for  such  services  in  reporting  the  pro- 
ceedings of  each  and  all  of  said  committees.    (18  Stat.  145.) 

This  provision  of  the  deficiency  appropriation  act  of  1874  was  annexed  to 
the  appropriation  therein  for  payment  of  the  official  reporters  of  the  House. 
Appropriations  for  reporting  the  proceedings  and  debates  of  each  house  are 
regularly  made  at  each  session.  The  provisions  for  1917  were  by  Act  May  10. 
19ie,  c  117,  §  1,  39  Stat. 

§  79.  (R.  S.  §  55.)     Chaplains'  salaries. 

The  salaries  of  the  Chaplains  of  the  two  Houses  of  Congress  are 
payable  as  follows :  one-twelfth  thereof  on  the  last  day  of  each  month 
during  each  regular  session  of  Congress,  and  the  residue  at  the  end 
of  each  regular  session. 

Act  Aug.  4,  1854,  c.  242,  §  12,  10  Stat.  573.  Res.  March  3,  18o7,  No.  14, 
11  Stat.  255. 

For  each  Chaplain,,  the  recent  appropriations  are  $1,200.  The  provisions 
for  the  fiscal  year  1917  were  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat. 

See,  also,  notes  at  the  beginning  of  this  chapter. 

§  80.  (R.  S.  §  56.)  Secretary  of  the  Senate  a  disbursing  officer. 
The  moneys  which  may  be  appropriated  for  the  compensation  of 
members  and  officers,  and  for  the  contingent  expenses  of  the  Senate, 
shall  be  paid  at  the  Treasury,  on  requisitions  drawn  by  the  Secretary 
of  the  Senate,  and  shall  be  kept,  disbursed,  and  accounted  for  by  him 
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according  to  law,  and  the  Secretary  shall  be  deemed  a  disbursing  of- 
ficer. 

Act  Feb.  10,  1864,  c.  11,  {  1,  10  Stat.  267. 

Certificates  of  salary  and  accounts  of  Senators  were  provided  for  by  R.  S. 
f§  47,  48,  ante,  §§  40,  50 ;  and  their  passage  as  public  accounts,  and  payment 
out  of  the  public  Treasury,  were  provided  for  by  R.  S.  §  46,  ante,  §  48. 

When  such  disbursements  cannot  be  lawfully  made  by  or  through  the  offi- 
cer specially  charged  therewith,  the  Treasurer  of  the  United  States  is  au- 
thorized to  make  them,  by  Act  June  22,  1882,  c.  236,  post,  {  479. 

The  fiscal  year  for  the  adjustment  of  the  accounts  of  the  Secretary  of  the 
Senate  extends  to  July  3,  under  R.  S.  §  237,  post,  §  360. 

The  Secretary  of  the  Senate  was  excepted  from  the  requirement  that  dis- 
bursing officers  shall  render  their  accounts  quarterly,  imposed  by  Act  Aug.  30, 
1890,  c.  837,  §  4,  post,  §  0617. 

The  annual  appropriation  for  the  Secretary  of  the  Senate  includes  compen- 
sation as  disbursing  officer.  The  provision  for  the  fiscal  year  1917  was  by  Act 
May  10,  1916,  c.  117,  §  1,  39  Stat 

Cited    without    definite    application, 

McKnight'B    Case    (1877)    13   Ct    OL 
292,  304. 

§  81.  (R.  S.  §  57.)  Bond  of  Secretary  of  the  Senate. 
.  The  Secretary  of  the  Senate  shall,  within  thirty  days  after  entering 
upon  the  duties  of  his  office,  and  before  making  any  requisition  upon 
the  Treasury  to  draw  any  portion  of  the  moneys  appropriated  for 
the  compensation  of  members  and  officers  or  the  contingent  expenses 
of  the  Senate,  give  a  bond  to  the  United  States,  with  one  or  more  sure- 
ties, to  be  approved  by  the  First  Comptroller  of  the  Treasury,  in  the 
penal  sum  of  twenty  thousand  dollars,  with  condition  for  the  faithful 
application  and  disbursement  of  such  funds  as  may  be  drawn  by  him 
from  the  Treasury  as  disbursing  officer  of  the  Senate. 

Act  Feb.  10,  1854,  c.  11,  §  2,  10  Stat.  267.  Act  Feb.  23,  1815,  c  51,  |  1,  3 
Stat.  212. 

See  note  to  R.  S.  {  59,  post,  §  83. 

§  82.  (R.  S.  §  58.)     Bond  of  Clerk  of  the  House. 

The  Clerk  of  the  House  of  Representatives  shall,  within  thirty 
days  after  entering  upon  the  duties  of  his  office,  and  before  making 
any  requisition  upon  the  Treasury  to  draw  any  portion  of  the  moneys 
appropriated  for  the  contingent  expenses  of  the  House,  give  a  bond 
to  the  United  States,  with  one  or  more  sureties,  to  be  approved  by 
the  First  Comptroller  of  the  Treasury,  in  the  penal  sum  of  twenty 
thousand  dollars,  with  condition  for  the  faithful  application  and  dis- 
bursement of  such  portions  of  the  contingent  fund  of  the  House  as 
shall  come  into  his  hands. 

Act  Feb.  23,  1815,  c.  51,  §  1,  3  Stat.  212. 
See  note  to  R.  S.  §  59,  post,  §  83. 

§  83.  (R.  S.  §  59.)     Custody  of  bonds. 

The  bonds  given  pursuant  to  the  two  preceding  sections  shall  be 
deposited  in  the  office  of  the  First  Comptroller  of  the  Treasury. 

Act  Feb.  23,  1815,  c.  51,  |  1,  3  Stat.  212.  Act  Feb.  10,  1854,  c.  11,  §  2,  10 
Stat.  267. 

The  First  Comptroller  of  the  Treasury  was  designated  Comptroller  of  the 
Treasury  by  the  Dockery  Act  of  July  31,  1894,  c.  174,  §  4,  post,  §  402.  The 
custody  of  these  bonds,  and  the  duties  of  the  Comptroller  in  regard  thereto, 
were  transferred  to  the  Secretary  of  the  Treasury  by  Act  March  2,  1895,  c. 
177,  §  5,  post,  §  3288. 

§  84.  (R.  S.  §  60.)     Reports  of  Secretary  and  Clerk. 

The  Secretary  of  the  Senate  and  the  Clerk  of  the  House  of  Repre- 
sentatives shall  prepare  and  submit  to  the  two  Houses,  respectively, 
at  the  commencement  of  each  session  of  Congress,  the  following 
statements  in  writing:  ^ 

First.  A  statement  showing  the  names  of  all  the  clerks  and  other 
persons  who  have  been,  during  the  preceding  year  or  any  part  thereof, 
employed  in  their  respective  offices,  and  those  of  the  messengers  of 
(36) 


Ch.  6)  THB  CONGRESS  §  89 

the  respective  Houses;  together  with  the  time  that  each  clerk  or 
other  person  and  each  messenger  was  actually  employed,  and  the 
sums  paid  to  each.  This  statement  must  also  show  whether  such 
clerks  or  other  persons,  or  such  messengers,  have  been  usefully 
employed ;  whether  the  services  of  any  of  them  can  be  dispensed 
with  without  detriment  to  the  public  service,  and  whether  the  re- 
moval of  any  particular  persons,  and  the  appointment  of  others  in 
their  stead,  is  required  for  the  better  dispatch  of  business. 

Second.  A  detailed  statement,  by  items,  of  the  manner  in  which 
the  contingent  fund  for  each  House  has  been  expended  during  the 
preceding  year.  This  statement  must  give  the  names  of  every  per- 
son to  whom  any  portion  of  the  fund  has  been  paid ;  and  if  for  any- 
thing furnished,  the  quantity  and  price ;  and  if  for  any  services  ren- 
dered, the  nature  of  such  service,  and  the  time  employed,  and  the 
particular  occasion  or  cause,  in  brief,  that  rendered  such  service  nec- 
essary, and  the  amount  of  all  former  appropriations  in  each  case  on 
hand,  either  in  the  Treasury  or  in  the  hands  of  any  disbursing  officer 
or  agent. 

Act  Aug.  26,  1842,  c.  202.  f|  11,  20,  5  Stat  525,  627.    . 
The  authority  for  payments  from  the  contingent  funds  of  the  two  Houaes, 
respectively,  was  prescribed  by  R.  S.  {  76,  which  was  superseded  by  subse- 
quent provisions,  post,  If  lOS-111. 

§  85.  (R.  S.  §  61.)     What  to  exhibit. 

Each  of  the  statements  required  by  the  preceding  section  shall 
exhibit,  also,  the  several  sums  drawn  by  the  Secretary  and  Clerk, 
respectively,  from  the  Treasury,  and  the  balances,  if  any,  remaining 
in  their  hands. 

Res.  .March  1,  1823,  No.  1,  3  Stat  789. 

A  similar  statement  was  required  from  the  Sergeant-at-ArmS  of  the  House, 
by  Act  Oct  1,  1890,  c  1256,  {  7,  post,  S  194. 

§  86.  (R.  S.  §  62.)     Reports  of  subordinate  disbursing  officers. 

The  Secretary  of  the  Senate  and  the  Clerk  of  the  House  of  Repre- 
sentatives shall  each  require  of  the  disbursing  officers  acting  under 
their  direction  or  authority,  the  return  of  precise  and  analytical  state- 
ments and  receipts  for  all  the  moneys  which  may  have  been  from  time 
to  time,  during  the  next  preceding  year,  expended  by  them;  and 
the  results  of  such  returns  and  the  sums  total  shall  be  communicated 
annually  to  Congress,  by  the  Secretary  and  Clerk,  respectively. 
Act  Aug.  26,  1842,  c.  202.  {  20,  5  Stat.  527. 

§  87.  (R.  S.  §  63.)     Reports  of  expenditures. 

All  expenditures  of  the  Senate  and  House  of  Representatives  shall 
be  made  up  to  the  end  of  each  fiscal  year,  and  shall  be  reported  to 
Congress  at  the  commencement  of  each  regular  session. 

Act  May  8,  1872,  c.  140,  f  1,  17  Stat.  64.  Act  Aug.  15,  1876,  c.  287,  19 
Stat.  156. 

§  88.  (R.  S.  §  64.)     Statements  of  appropriations  and  offices. 

The  Secretary  of  the  Senate  and  the  Clerk  of  the  House  of  Repre- 
sentatives shall,  as  soon  as  may  be  after  the  close  of  each  session  of 
Congress,  prepare  and  publish  a  statement  qf  all  appropriations  made 
during  the  session,  a  statement  of  the  new  offices  created  and  the 
salaries  attached  to  each,  and  a  statement  of  the  offices  the  salaries 
attached  to  which  are  increased  and  the  amount  of  such  increase. 
Act  July  4,  1836,  c.  356,  §  6,  5  Stat.  117. 

The  statements  provided  for  in  this  section  are  to  be  prepared  under  the 
direction  of  the  Committees  on  Appropriations  of  the  two  Houses,  and  to  in- 
clude additional  matters,  by  subsequent  provisions,  post,  SI  89,  90. 

§  89.  (Act  Oct.  19,  1888,  c.  1210,  §  1.)     Preparation  and  contents 
of  statement  of  appropriations. 
Hereafter  the  statement  of  all  appropriations  made  during  each 
session  of  Congress,  including  new  offices  created  and  the  sala- 
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ries  of  each  and  salaries  of  the  offices  which  are  increased  and  the 
amounts  of  such  increase  authorized  by  the  act  of  July  fourth,  eight- 
een hundred  and  thirty-six,  shall  be  prepared  under  the  direction  of 
the  Committees  on  Appropriations  of  the  Senate  and  House  of  Repre- 
sentatives, and  said  statement  shall  hereafter  show  ?ilso  the  offices 
the  salaries  of  which  are  reduced  or  omitted,  and  the  amount  of 
such  reduction,  and  shall  also  contain  a  chronological  history  of  the 
regular  appropriation  bills  passed  during  the  session  for  which  it  is 
prepared.     (25  Stat.  587.) 

This  was  a  proYislon  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1888,  cited  above. 

The  provisions  of  Act  July  4,  1836,  mentioned  in  this  act,  were  incorporated 
in  R.  S.  §  64,  ante,  {  88. 

Further  provisions  as  to  the  contents  of  statements  of  appropriations  were 
contained  in  Act  July  19,  1897,  c.  9,  §  1,  post,  §  90. 

§  90.  (Act  July  19,  1897,  c.  9,  §  1.)     Contents  of  statement  of  ap- 
propriations. 

Statement  of  appropriations :  *  ♦  *  And  said  statements  shall 
hereafter  indicate  the  amount  of  contracts  authorized  by  appropri- 
ation acts  in  addition  to  appropriations  made  therein,  and  shall  also 
contain  specific  reference  to  all  indefinite  appropriations  made  each 
session.     (30  Stat.  136.) 

This  was  a  provision  accompanying  an  appropriation  in  the  deficiency  ap- 
propriation act  of  1897,  cited  above,  for  preparation  of  the  statement  of  ap- 
propriations as  required  by  Act  Oct.  19,  1888,  c.  1210,  §  1,  ante,  §  89. 

The  portion  of  the  paragraph  omitted  here  consisted  of  the  appropriation 
and  other  temporary  provisions. 

A  similar  appropriation  for  the  preparation  of  such  statement  is  made  by 
the  sundry  civil  appropriation  act  for  each  year.  The  provision  for  the  fiscal 
year  1917,  was  by  Act  July  1,  1916,  c.  209,  §  1,  39  Stat. 

§  91.  (R.  S.  §  65,  as  amended  Act  Feb.  18,  1875,  c.  80,  §  1.)  Adver- 
tisements for  stationery. 
The  Secretary  of  the  Senate  and  Clerk  of  the  House  of  Repre- 
sentatives shall  annually  advertise,  once  a  week  for  at  least  four 
weeks,  in  one  or  more  of  the  principal  papers  pubHshed  in  the  Dis- 
trict of  Columbia,  for  sealed  proposals  for  supplying  the  Senate  and 
House  of  Representatives,  respectively,  during  the  next  session  of 
Congress  with  the  necessary  stationery. 

Res.  March  3,  1815,  No.  11,  3  Stat.  249.  Act  Feb.  18,  1875,  c.  80,  f  1.  18 
Stat.  316. 

The  whole  section  originally  enacted  was  stricken  out,  and  the  above  pro- 
vision inserted,  as  one  of  the  amendments  made  by  Act  Feb.  18,  1875,  c.  80, 
"An  Act  to  Correct  Errors  and  to  Supply  Omissions  in  the  Revised  Statutes 
of  the  United  States." 

A  subsequent  provision  that  purchases  of  stationery  and  materials  for  folding 
shall  be  made  in  accordance  with  this  and  the  four  next  following  sections, 
was  made  by  Act  March  3,  1887,  c.  392,  §  1,  post,  §  107. 

§  92.  (R.  S.  §  66.)     Form  of  advertisement. 

The  advertisement  published  under  the  preceding  section  must 
describe  the  kind  of  stationery  required,  and  must  require  the  pro- 
posals to  be  accompanied  with  sufficient  security  for  their  perform- 
ance. 

Res.  March  3,  1815,  No.  11,  3  Stat.  249. 

§  93.  (R.  S.  §  67,  as  amended  Act  Feb.  18,  1875,  c.  80,  §  1.)     No- 
tice of  acceptance  of  proposals. 
All  such  proposals  shall  be  kept  sealed  until  the  day  specified  in 
such  advertisement  for  opening  the  same,  when  the  same  shall  be 
opened  in  the  presence  of  at  least  two  persons,  and  the  contract  shall 
be  given  to  the  lowest  bidder,  provided  he  shall  give  satisfactory  se- 
curity to  perform  the  same,  under  a  forfeiture  not  exceeding  double 
the  contract  price  in  case  of  failure;  and  in  case  the  lowest  bidder 
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shall  fail  to  enter  into  such  contract  and  give  such  security,  within 
a  time  to  be  fixed  in  such  advertisement,  then  the  contract  shall  be 
given  to  the  next  lowest  bidder,  who  shall  enter  into  such  contract, 
and  give  such  security.  And  in  case  of  failure  by  the  person  enter- 
ing into  such  contract  to  perform  the  same,  he  and  his  sureties 
shall  be  liable  for  the  forfeiture  specified  in  such  contract,  as  liqui- 
dated damages,  to  be  sued  for  in  the  name  of  the  United  States. 

Res.  March  3,  1815,  No.  11,  3  Stot  249.  Act  Feb.  18,  1875,  c.  80,  {  1,  18 
Stat.  316. 

The  whole  section  origiDally  enacted  was  stricken  out,  and  the  above  pro- 
vision inserted,  as  one  of  the  amendments  made  by  Act  Feb.  18,  1875,  c.  80, 
I  1,  referred  to  in  the  note  to  R.  S.  {  65,  ante,  S  &!• 

§  94.  (R.  S.  §  68.)     Contracts  for  separate  parts  of  stationery. 

The  three  preceding  sections  shall  not  prevent  either  the  Secre- 
tary or  the  Clerk  from  contracting  for  separate  parts  of  the  supplies 
of  stationery  required  to  be  furnished. 
Res.  March  3,  1815.  No.  11,  3  Stat.  249. 

§  95.  (R.  S.  §  69.)     American  goods  to  be  preferred. 

The  Secretary  of  the  Senate  and  the  Clerk  of  the  House  of  Repre- 
sentatives shall,  in  disbursing  the  public  moneys  for  the  use  of  the 
two  Houses,  respectively,  purchase  only  articles  the  growth  and 
manufacture  of  the  United  States,  provided  the  articles  required 
can  be  procured  of  such  growth  and  manufacture  upon  as  good 
terms  as  to  quality  and  price  as  are  demanded  for  like  articles  of 
foreign  growth  and  manufacture. 

Act  June  17,  1844,  c.  105,  §  1,  5  Stat  681. 

Provisions  as  to  purchases  and  contracts  for  supplies  in  any  of  the  depart- 
ments of  the  government,  and  advertisements  for  proposals  and  bids  therefor, 
were  made  by  R.  S.  §§  3709,  3710,  and  subsequent  provisions,  post,  §{  6832- 
6837. 

A  similar  provision  as  to  purchase  of  furniture  for  the  President's  House, 
of  domestic  manufacture,  was  made  by  R.  S.  §  1829,  post,  §  3341. 

§  96.  (R.  S.  §  70.)     Detailed  reports  of  receipts  and  expenditures. 

The  Secretary  of  the  Senate  and  the  Clerk  of  the  House  of  Rep- 
resentatives, respectively,  shall  report  to  Congress  on  the  first  day 
of  each  regular  session,  and  at  the  expiration  of  their  terms  of  serv- 
ice, a  full  and  complete  statement  of  all  their  receipts  and  expendi- 
tures as  such  officers,  showing  in  detail  the  items  of  expense,  classi- 
fying them  under  the  proper  appropriations,  and  also  showing  the 
aggregate  thereof,  and  exhibiting  in  a  clear  and  concise  manner  the 
exact  condition  of  all  public  moneys  by  them  received,  paid  out,  and 
remaining  in  their  possession  as  such  officers. 

Act  July  15,  1870,  c.  302,  {  1,  16  Stat  365. 

Reports  to  Congress  at  the  commencement  of  each  session  were  required 
from  the  Secretary  of  the  Senate  and  the  Clerk  of  the  House  by  R.  S.  §{ 
60-63,  ante,  {{  84-87,  and  from  the  Sergeant-at-Arms  of  the  House  by  Act 
Oct  1,  1890,  c.  1256,  §  7,  post,  §  104. 

§  97.  (R.  S.  §  71.)     Fees  for  copies  from  journals. 

The  Secretary  of  the  Senate  and  the  Clerk  of  the  House  of  Repre- 
sentatives, respectively,  are  entitled,  for  transcribing  and  certifying 
extracts  from  the  journal  of  the  Senate  or  the  executive  journal  of 
the  Senate  when  the  injunction  of  secrecy  has  been  removed,  or 
from  the  journal  of  the  House  of  Representatives,  except  when  such 
transcripts  are  required  by  an  officer  of  the  United  States  in  a  mat- 
ter relating  to  the  duties  of  his  office,  to  receive  from  the  persons 
for  whom  such  transcripts  are  prepared  the  sum  of  ten  cents  for 
each  sheet  containing  one  hundred  words. 

Act  Aug.  8,  1846,  c-  107,  |  2,  9  Stat.  80.  Act  Sept.  15,  1789,  c  14,  {  6,  1 
Stat.  69.    Act  April  23,  1856,  c.  20,  11  Stat.  6. 
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§  98.  (Act  Oct.  1,  1890,  c.  1256,  §  1.)     Duties  of  Sergcant-at-Arms 
of  House  of  Representatives. 

It  shall  be  the  duty  of  the  Sergeant-at-Arms  of  the  House  of 
Representatives  to  attend  the  House  during  its  sittings,  to  maintain 
order  under  the  direction  of  the  Speaker,  and,  pending  the  elec- 
tion of  a  Speaker  or  Speaker  pro  tempore,  under  the  direction  of 
the  Clerk,  execute  the  commands  of  the  House  and  all  processes 
issued  by  authority  thereof,  directed  to  him  by  the  Speaker,  keep 
the  accounts  for  the  pay  and  mileage  of  members  and  delegates, 
and  pay  them  as  provided  by  law.     (26  Stat.  645.) 

This  and  the  six  sections  next  following  were  sections  1-7  of  an  act  entitled 
"An  act  defining  certain  duties  of  the  Sergeant-at-Arms  of  the  House  of  Rep- 
resentatives, and  for  other  purposes,"  cited  above. 

Section  8  of  the  act  enumerated  the  officers  and  other  persons  employed  in 
the  office  of  the  Sergeant-at-Arms,  with  their  respective  salaries.  Different 
provisions  for  such  officers  and  employes  are  made  in  the  subsequent  annual 
appropriation  acts,  varying  from  year  to  year,  and  the  section  is  therefore 
omitted.  The  provision  for  the  fiscal  year  1917  was  by  Act  May  10,  1916,  c 
117,  §  1,  39  Stat. 

Section  9  of  the  act  amended  R.  S.  S  237.  Said  amendment  is  incorporated 
in  R.  S.  S  237,  post,  §  369. 

Section  10  of  the  act  repealed  all  laws  and  parts  of  laws  inconsistent  there- 
with. 

In  case  of  a  vacancy  in  the  office  of  Clerk  of  the  House,  or  of  his  absence 
or  inability,  his  duties  as  to  the  preparation  of  the  roll  of  Representatives 
or  the  organization  of  the  House  devolve  on  the  Sergeant-at-Arms  of  the  next 
preceding  House,  by  R.  S.  S  32,  ante,  §  31. 

§  99.  (Act  Oct.  1,  1890,  Cv  1256,  §  2.)     Symbol  of  office  of  Ser- 
geant-at-Arms of  House. 
The  symbol  of  his  office  shall  be  the  mace,  which  shall  be  borne 
by  him  while  enforcing  order  on  the  floor.     (26  Stat.  645.) 

§  100.  (Act  Oct.  1,  1890,  c.  1256,  §  3.)     Compensation  of  Members 
and  Delegates  to  be  disbursed  by  Seirgeant-at-Arms  of  House. 

The  moneys  which  have  been,  or  may  be,  appropriated  for  the 
compensation  and  mileage  of  members  and  delegates  shall  be 
paid  at  the  Treasury  on  requisitions  drawn  by  the  Sergeant-at- 
Arms  of  the  House  of  Representatives,  and  shall'be  kept,  disbursed, 
and  accounted  for  by  him  according  to  law,  and  he  shall  be  a  dis- 
bursing officer,  but  he  shall  not  be  entitled  to  any  compensation 
additional  to  the  salary  now  fixed  by  law.     (26  Stat.  645.) 

Certificates  of  salary  and  accounts  of  Members  and  Delegates  were  provided 
for  by  R.  S.  §§  47,  48,  ante,  §S  49,  50 ;  and  their  passage  as  public  accounts, 
and  payment  out  of  the  public  treasury  were  provided  for  by  R.  S.  §  46,  ante, 
§48. 

Whenever  appropriations  for  salaries  of  Members  and  Delegates  cannot  be 
lawfully  disbursed  by  or  through  the  officers  specially  charged  therewith,  the 
Treasurer  of  the  United  States  is  authorized  to  make  such  disbursements  by 
Act  June  22,  1882,  c.  236,  post,  {  479. 

<i  Notes  of  Deolsioni 

Functions   and    acts   of   8ergeant-at  Treasury  officers,  to  comply  with  the 

Arms  as  disbursing   officer.— The  Ser-  forms  of  law  for  drawing  the  money 

geant-at-Arms  was  recognized  by  pre-  from  the  Treasury,  cannot  affect  the 

vious  statutes  to  be  a  disbursing  offi-  party  entitled  to  be  paid.     Id. 
cer.     Grain  v.  U.  S.  (1890)  25  Ct.  CL         A  rule  of  the  House  can  not  create 

204.  a  personal  agency  between  an  officer 

When     the     Sergeant-at-Arms     pre-  and  a  member;  and  where  the  officer 

sents  to  the  Treasurer  of  the  United  draws  the  member's  salary  pursuant  to 

States  a  member's  receipt  for  salary,  the  rule,  and  in  accordance  with  long- 

with  the  Speaker's  or  Clerk's   certifi-  established  usage,  and  before  it  is  le- 

cate  that  it  is  due,  and  receives  the  gaily  due,  and  when  payment  to   the 

money,  he  is  acting  as  a  public  agent  member  would  be   an  illegal  advance, 

Id.  the  transfer  of  the  money  to  the  offi- 

If  a  public  agent  be  authorized  by  cer  is  not  a  payment  to  the  member, 

law  to  make  certain  payments,  a  fail-  Id. 
ure  on  his  part,  or  on  the  part  of  the 
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§  101.  (Act  Oct.  1,  1890,  c.  1256,  §  4.)     Bond  of  Sergcant-at-Arms 
of  House. 

The  Sergeant-at-Arms  shall,  within  twenty  days  after  entering 
upon  the  duties  of  his  office,  and  before  receiving  any  portion  of 
the  moneys  appropriated  for  the  compensation  of  mileage  of  mem- 
bers and  delegates,  give  a  bond  to  the  United  States,  with  two 
or  more  sureties,  to  be  approved  by  the  First  Comptroller  of  the 
Treasury,  in  the  sum  of  fifty  thousand  dollars,  with  condition  for 
the  proper  discharge  of  the  duties  of  his  office,  and  the  faithful  keep- 
ing, application,  and  disbursement  of  such  moneys  as  may  be  drawn 
from  the  Treasury  and  paid  to  him  as  disbursing  officer  of  the  United 
States,  and  shall,  from  time  to  time,  renew  his  official  bond  as  the 
First  Comptroller  of  the  Treasury  shall  direct.  No  member  of 
Congress  shall  be  approved  as  surety  on  such  bond.  (26  Stat.  645.) 
See  note  to  section  5  of  this  act,  post,  §  102. 

§  102.  (Act  Oct.  1,  1890,  c.  1256,  §  5.)     Custody  of  bond  of  Ser- 
geant-at-Arms. 
The  bonds  given  pursuant  to  this  act  shall  be  deposited  in  the 
office  of  the  First  Comptroller  of  the  Treasury.     (26  Stat.  646.) 
The  First  Comptroller  of  the  Treasury  was  designated  Comptroller  of  the 
Treasury  by  the  Dockery  Act  of  July  31,  1804,  c.  174,  §  4,  post,  §  402.    The 
custody  of  this  bond,  and  the  duties  of  the  Comptroller  in  regard  thereto,  were 
transferred  to  the  Secretary  of  the  Treasury,  by  Act  March  2,  1895,  c.  177, 
S  5,  post,  §  3288. 

§  103.  (Act  Oct.  1,  1890,  c.  1256,  §  6.)  Tenure  of  office  of  Ser- 
gcant-at-Arms. 
Any  person  duly  elected  and  qualified  as  Sergeant-at-Arms  of 
the  House  of  Representatives  shall  continue  in  said  office  until 
his  successor  is  chosen  and  qualified,  subject  however,  to  removal 
by  the  House  of  Representatives.     (26  Stat.  646.) 

§  104.  (Act  Oct.  1,  1890,  c.  1256,  §  7.)  Statement  of  disburse- 
ments by  Sergeant-at-Arms. 
The  Sergeant-at-Arms  of  the  House  of  Representatives  shall 
prepare  and  submit  to  the  House  of  Representatives,  at  the  com- 
mencement of  each  regular  session  of  Congress,  a  statement  in  writ- 
ing exhibiting  the  several  sums  drawn  by  him  pursuant  to  the 
provisions  of  this  act,  the  application  and  disbursement  of  the  same, 
and  the  balance,  if  any,  remaining  in  his  hands.     (26  Stat.  646.) 

Provisions  for  reports  and  statements  of  similar  disbursements  by  the  Sec- 
retary of  the  Senate,  the  Clerk  of  the  House,  and  the  disbursing  officers  act- 
ing under  them,  and  for  reports  of  all  expenditures  of  the  Senate  and  House, 
were  made  by  R.  S.  §S  60-63,  ante,  §§  84-87. 

§  105.  (R  S.  §  72.)     Accounts  of  property. 

The  Secretary  of  the  Senate,  the  Clerk  of  the  House  of  Repre- 
sentatives, the  Sergeant-at-Arms,  the  Postmasters  of  the  Senate  and 
House  of  Representatives,  and  the  Door-keeper  of  the  House  of 
Representatives,  shall,  severally,  make  out  and  return  to  Congress, 
on  the  first  day  of  each  regular  session,  and  at  the  expiration  of 
their  respective  terms  of  service,  a  full  and  complete  account  of  all 
property  belonging  to  the  United  States  in  their  possession,  re- 
spectively, at  the  time  of  returning  such  account. 
Act  July  15,  1870,  c.  302,  {  2,  16  Stat.  365. 

Provisions  for  accounts  of  public  property  in  and  about  the  Capitol,  the 
President's  House,  and  the  Botanic  Garden  were  made  by  R.  S.  §§  1832,  1833, 
post,  IS  3418,  3419,  and  Act  June  25,  1910,  c.  3&4,  §  9,  post,  §  231,  and  for  ac- 
counts of  public  property  in  the  buildings  occupied  by  the  Executive  Depart- 
ments, by  H.  S.  §  197,  post,  S  280. 

§  106.  (R.  S.  §  73.)     Door-keepers'  duties. 

The  Door-keepers  of  the  Senate  and  House  of  Representatives 
shall  perform  the  usual  services  pertaining  to  their  respective  offices 
during  the  session  of  Congress,  and  shall  in  the  recess,  under  the 
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direction  of  the  Secretary  of  the  Senate  and  Clerk  of  the  House  of 
Representatives,  take  care  of  the  apartments  occupied  by  the  re- 
spective Houses,  and  provide  fuel  and  other  accommodations  for 
their  subsequent  session. 

Act  April  12,  1792,  c.  20,  1  Stat.  252. 

Provisions  as  to  the  duties  of  officers  of  the  House  of  Representatives  iu  re- 
gard to  the  preparation  of  the  roll  and  organization  of  the  succeeding  House 
were  made  by  R.  S,  §|  31-33,  ante,  §{  30-32. 

§  107.  (Act  March  3,  1887,  c.  392,  §  1.)     Purchases  of  stationery 
and  materials  for  folding. 

Purchases  of  stationery  and  materials  for  folding  shall  be  made 
in  accordance  with  sections,  sixty-five,  sixty-six,  sixty-seven,  sixty- 
eight,  and  sixty-nine,  of  the  Revised  Statutes  of  the  United  States : 
Provided  further.  That  all  contracts  and  bonds  for  purchases  made 
under  the  authority  of  this  act  shall  be  filed  with  the  Committee  to 
Audit  and  Control  the  Contingent  Expenses  of  the  Senate  or  the 
Committee  on  Accounts  of  the  House  of  Representatives  respec- 
tively.    (24  Stat.  596.) 

These  were  provisions  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1888)  cited  above. 
R.  S.  §§  65-69,  mentioned  therein,  are  set  forth  ante,  §§  91-95. 
The  Door-keepers  of  the  two  Houses  were  required  to  provide  fuel  by  R.  S. 
§  73,  ante,  §  106. 

Provisions  for  inspection  of  fuel  purchased  for  the  public  service  in  the  Dis- 
trict of  Columbia  were  contained  in  R.  S.  §§  3711-3713,  post,  §S  6838-6840. 

The  requirement  of  Rev.  St.  §  3743,  as  amended  by  Act  July  31,  1894,  c 
174,  §  18,  post,  §  6894,  as  to  the  filing  of  contracts  in  the  o%:es  of  the  Auditors 
of  the  Treasury,  did  not  apply  to  the  existing  laws  in  regard  to  the  contin- 
gent funds  of  Congress. 

(R.  S.  §  74.     Stricken  out.) 
This  section,  relating  to  mileage  to  officers  or  others  executing  any  precept 
or  summons  of  either  House,  was  stricken  out,  as  one  of  the  amendments 
made  by  Act  Feb.  18,  1875,  c.  80,  §  1,  18  Stat  317. 

(R.  S.  §  75.  Superseded.) 
This  section  provided  for  editing  and  indexing  portions  of  the  documents 
accompanying  the  annual  reports  of  the  Departments,  suitable  for  popular 
distribution.  It  was  superseded  by  the  re-enactment,  in  substance,  of  its  pro- 
visions in  the  Printing  and  Binding  Act  of  Jan.  12,  1895,  c  23,  f  73,  par. 
44,  post,  §  7089. 

(R.  S.  §  76.    Superseded.) 
This  section  prohibited  any  payment  from  the   contingent  fund  of  either 
House  of  Congress,  unless  sanctioned  by  a  specified  committee  of  such  Holise. 
It  was  superseded  by  the  re-enactment,  in  substance,  of  its  provisions,  in  Act 
Oct.  2,  1888»  c.  1069,  §  1,  post,  §  109. 

§  108.  (Act  March  3,  1879,  c.  183,  §  1.)  Payments  from  contin- 
gent fund  of  Senate  for  expenses  of  committees,  and  vouchers 
therefor. 
When  any  duty  is  imposed  upon  a  committee  of  the  Senate  in- 
volving expenses  which  are  ordered  to  be  paid  out  of  the  contin- 
gent fund  of  the  Senate,  upon  vouchers  to  be  approved  by  the  chair- 
man of  the  committee  charged  with  such  duty,  the  receipt  of  the 
chairman  of  such  committee  for  any  sum  paid  to  him  or  his  order 
out  of  said  contingent  fund  by  the  Secretary  of  the  Senate  shall  be 
taken  and  passed  by  the  accounting  officers  of  the  Treasury  as  a 
full  and  sufficient  voucher ;  but  it  shall  be  the  duty  of  such  chair- 
man, as  soon  as  practicable,  to  furnish  vouchers  in  detail  for  the 
disbursement  of  such  moneys  to  the  Secretary  of  the  Senate,  who 
shall  file  them  with  the  accounting  officers  aforesaid.  (20  Stat. 
419.) 

This  was  a  provision  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1879,  cited  above.  Subsequent  general  provisions  relating  to  payments  from 
the  contingent  funds  of  both  Houses,  contained  in  Act  Oct.  2,  1888,  c  1069,  § 
1,  are  set  forth  post,  §  109. 
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§  109.  (Act  Oct.  2,  1888,  c.  1069,  §  1.)  Payments  from  contin- 
gent funds  of  Senate  and  House  of  Representatives,  and  vouch- 
ers therefor. 
Hereafter  no  payment  shall  be  made  from  the  contingent  fund  of 
the  Senate  unless  sanctioned  by  the  Committee  to  Audit  and  Con- 
trol the  Conting^ent  Expenses  of  the  Senate,  or  from  the  contingent 
fund  of  the  House  of  Representatives  unless  sanctioned  by  the 
Committee  on  Accounts  of  the  House  of  Representatives.  And 
hereafter  payments  made  upon  vouchers  approved  by.  the  aforesaid 
respective  committees  shall  be  deemed,  held,  and  taken,  and  are 
hereby  declared  to  be  conclusive  upon  all  the  departments  and  offi- 
cers of  the  Government :  Provided,  That  no  payment  shall  be  made 
from  said  contingent  funds  as  additional  salary  or  compensation  to 
any  officer  or  employe  of  the  Senate  or  House  of  Representatives. 
(25  Stat.  546.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1889,  cited  above.  Subsequent  provisions  for  the  appointment  of  a  tem- 
porary Committee  on  Accounts  of  the  House  of  Representatives,  and  for  the 
conclusiveness  of  payments  made  upon  vouchers  approved  by  the  committee 
on  Accounts  of  the  House,  contained  in  Act  March  2,  1895,  c  177,  S  h  and 
Act  March  4,  1911,  c.  240,  are  set  forth  post,  §§  110,  111. 

A  previous  provision  for  payments  for  monuments  to  deceased  Senators  or 
Members  of  the  House  of  Representatives  interred  in  the  Congressional  Cem- 
etery, from  the  contingent  fund  of  the  House  to  which  the  deceased  belonged, 
was  made  by  Act  May  23,  1876,  c.  103,  ante,  |  55. 

Previous  provisions  for  payments  from  the  contingent  fund  of  the  Senate  for 
expenses  of  committees,  contained  in  Act  March  3,  1879,  c.  183,  §  1,  are  set 
forth  ante,  f  108. 

Further  restrictions  on  expenditure  of  appropriations  for  contingent  expenses 
of  either  House  of  Congress  were  imposed  by  R.  S.  S  3680,  and  by  a  provi- 
sion of  Act  Feb.  14,  1902,  c.  17,  post,  |  6780. 

The  provision  of  R.  S.  §  3743,  as  amended  by  Act  July  31,  1894,  c.  174,  § 
18^  post,  I  6894,  requiring  contracts  necessitating  the  advance  of  money,  or  in 
any  manner  connected  with  the  settlement  of  public  accounts,  to  be  deposited 
in  the  offices  of  the  Auditors  of  the  Treasury,  are  not  applicable  to  existing 
laws  relating  to  the  contingent  funds  of  Congress,  by  said  section. 

All  public  accounts  were  required  to  be  settled  in  the  Treasury  Department 
by  R.  S.  i  236,  post,  §  36& 

§  109a.  (Act  July  16,  1914,  c.  141,  §  1.)     Repeal  of  Senate  resolu- 
tions authorizing  payment  from  contingent  fund  for  clerical 
and  messenger  service. 
All  Senate  resolutions  passed  prior  to  July  first,  nineteen  hundred 
and  fourteen,  authorizing  the  payment  for  clerical  and  messenger  serv- 
ices from  the  contingent  fund  of  the  Senate  are  hereby  repealed.    (38 
Stat.  456.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1915,  cited  above. 

§  109b.  (Act  July  16,  1914,  c.  141,  §  1.)  Payment  from  moneys  of 
House  of  Representatives  of  certain  bills  for  barber  shops,  un- 
lawful. 

Hereafter  it  shall  be  unlawful  for  the  Clerk  of  the  House  to  pay  out 
of  any  moneys  of  the  House  of  Representatives  any  bills  for  laundry, 
furniture,  supplies,  or  utensils  used  in  the  barber  shops  of  the  House 
Office  Building  or  the  House  side  of  the  Capitol.    (38  Stat.  462.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 

act  for  the  fiscal  year  1915,  cited  above. 

§  110.  (Act  March  2,  1895,  c.  177,  §  1.)     Temporary  Committee 
on  Accounts  of  Housie  of  Representatives  to  approve  payments 
from  contingent  fund. 
The  Speaker  of  the  House  of  Representatives  of  the  Fifty-third 
Congress  shall,  before  the  expiration  of  his  term  of  service,  ap- 
point from  among  the  Representatives-elect  to  the  Fifty-fourth 
Congress  a  temporary  committee  on  accounts,  of  three  members, 
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which  said  committee  on  accounts  shall  have  the  same  powers  and 
perform  the  same  duties  in  "reference  to  payments  made  from  the 
contingent  fund  of  the  House  of  Representatives  of  the  Fifty-fourth 
Congress  as  are  now  authorized  by  law  and  the  rules  of  the  present 
House  of  Representatives ;  and  which  said  temporary  committee  on 
accounts  shall  begin  to  exercise  its  powers  immediately  upon  the 
termination  of  this  Congress,  and  shall  continue  to  exercise  and 
discharge  said  duties  until  after  the  meeting  and  organization  of  the 
House  of  Representatives  of  the  Fifty-fourth  Congress,  and  until 
the  appointment  of  the  regular  committee  on  accounts. 

And  all  payments  made  out  of  the  contingent  fund  of  the  House 
of  Representatives  upon  vouchers  approved  by  said  temporary  com- 
mittee on  accounts  shall  be  deemed,  held,  and  taken,  and  are  hereby 
declared  to  be  conclusive  upon  all  the  Departments  and  auditing 
officers  of  the  Government. 

And  hereafter  the  Speaker  of  the  House  of  Representatives  of 
each  subsequent  Congress  shall,  before  the  termination  of  the  last 
session  of  each  Congress,  appoint,  from  the  Representatives-elect,  a 
temporary  committee  on  accounts  of  three  members,  with  similar 
powers  and  for  the  same  purposes.    (28  Stat.  768.) 

These  were  provisions  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1896,  cited  above. 

A  subsequent  provision  declaring  payments  from  the  contingent  fund  of  the 
House,  approved  by  the  Committee  on  Accounts,  conclusive,  contained  in  Act 
March  4,  1911,  c.  240,  is  set  forth  post,  i  111. 

§  111.  (Act  March  4,  1911,  c.  240.)     Payments  from  contingent 
fund  of  House  of  Representatives,  on  vouchers  approved  by 
Committee  on  Accounts,  conclusive. 
Hereafter  the  payments  made  from  the  contingent  fund  of  the 
House  of  Representatives  upon  vouchers  approved  by  the  Committee 
on  Accounts  shall  be  deemed,  held,  and  taken,  and  are  hereby  declared 
to  be  conclusive  upon  all  the  departments  and  officers  of  the  Govern- 
ment.   (36  Stat.  1318.) 

This  was  a  provision  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1911,  cited  above. 

A  previous  provision  to  the  same  effect,  contained  in  Act  Oct.  2,  1888,  c. 
1069,  S  1,  is  set  forth  ante,  S  109. 

Notes  of  Deoisioni 

Jurisdiction  of  committee  under  pre-  of  the  House.    (1858)  9  Op.  Atty.  Gen. 

vious    laws.— The    committee    on    ac-  167. 

counts   of  the  House    of   Representa-  Such  accounts  are  not  open  to  In- 

tives  has  exclusive  and  final  jurisdic-  quiry   before   the  Auditor   and   Oomp- 

tion    to     audit     and    settle     accounts  troller  of  the  Treasury.    Id. 
chargeable   upon   the   contingent   fund 

(R  S.  §  77.    Superseded.) 

This  section  provided  for  the  compilation  of  the  Congressional  Directory  at 
each  session  of  Congress  under  the  direction  of  the  Joint  Committee  on  Public 
Printing.  It  was  superseded  by  different  provisions  for  the  compilation,  print- 
ing, distribution,  etc.,  of  the  Directory,  contained  in  the  Printing  and  Binding 
Act  of  Jan.  12,  1895,  c.  23,  S  73,  par.  43,  post,  {  7088. 

The  printing,  etc.,  of  the  Senate  Manual  and  Digest  and  of  the  Manual  of 
the  House  of  Representatives  were  also  provided  for  by  the  same  section,  Act 
Jan.  12,  1895,  c.  23,  i  73,  par.  42,  post,  §  7087. 

(R.  S.  §  78.  Superseded.) 
This  section  provided  that,  "until  a  contract  for  publishing  the  debates  of 
Congress  is  made,  such  debates  shall  be  printed  by  the  Congressional  Printer, 
under  the  direction  of  the  Joint  Committee  on  Public  Printing,"  etc.  The 
provision  was  derived  from  Act  March  3,  1873,  c.  227,  §  1,  17  Stat.  510,  which 
was  amended,  to  supply  an  omission,  by  Act  Jan.  22,  1874,  c.  14,  18  Stat  5. 
But  the  original  provision  and  amendment  wefe  superseded  by  the  provisions 
for  the  printing,  distribution,  and  sale  of  the  Congressional  Record,  and  of 
Indexes  thereto,  contained  in  the  Printing  and  Binding  Act  of  Jan.  12,  1895, 
c.  23,  §§  13,  14,  and  {  73,  pars.  45-00,  post,  §i  6967.  6968,  7090. 
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§  112.  (R.  S.  §  79,  as  amended,  Act  Feb.  18,  1875,  c.  80,  §  1.)    Pub- 
lication of  laws. 
After  the  fourth  day  of  March,  eighteen  hundred  and  seventy- 
five,  the  publication  of  the  laws  in  newspapers  shall  cease. 

Act  May  8,  1872,  c.  140,  i  1,  17  Stat  66.  Act  Feb.  18,  1875,  c.  80,  18 
Stat.  317. 

This  section  as  originally  enacted,  providing  that,  after  the  date  specified, 
"no  mpney  shall  be  paid  from  the  Treasury  for  the  publication  of  the  laws 
in  newspapers,"  was  changed  to  read  as  set  forth  here,  as  one  of  the  amend- 
ments made  by  Act  Feb.  18,  1875,  c.  80,  §  1,  18  Stat.  316. 

The  printing  and  publication  of  the  laws  at  the  Government  Printing  Office 
were  provided  for  by  Act  Jan.  12,  1895,  c.  23,  {  73,  pars.  18-25,  and  other 
subsequent  provisions  collected  post,  SI  7070-7073. 

§  113.  (Act  March  3,  1885,  c.  360.)     Contracts  involving  employ- 
ment of  horses  for  service  of  House  of  Representatives. 

In  all  contracts  hereafter  made  for  service  for  the  House  of  Rep- 
resentatives involving  the  employment  of  horses,  the  expense  of 
keeping  such  horses  shall  be  covered  by  the  contract ;  and  no  money 
hereafter  appropriated  for  contingent  or  other  expenses  of  the  House 
of  Representatives  shall  be  expended  for  stables  or  forage.  (23 
Stat.  512.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1886,  cited  above. 

§  114.  (Act  March  3,  1891,  c.  541,  §  1.)     Contracts  for  hire  of 
horses  and  mail  wagons  fpr  mail  service  of  House  of  Repre- 
sentatives. 
Hereafter  the  appropriations  for  hire  of  horses  and  mail  wagons 
for  carrying  the  mails  for  the  House  of  Representatives  shall  be 
expended  under  the  direction  of  the  Postmaster  of  the  House,  un- 
der contracts  to  be  let  annually  to  the  lowest  responsible  bidder 
therefor  after  due  advertisement.     (26  Stat.  914.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1892,  cited  above. 

§  115.  (Act  March  3,  1901,  c.  830,  §  1.)  Contracts  for  packing 
boxes  for  use  of  House. 
Hereafter  packing  boxes  for  the  use  of  the  House  of  Repre- 
sentatives shall  be  procured  after  advertisement  for  proposals  there- 
for, under  specifications  to  be  prepared  by  the  Clerk  of  the  House, 
and  from  the  lowest  and  best  bidder  to  furnish  the  same.  (31 
Stat.  960.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1902,  cited  above. 

§  116.  (Act  Aug.  7,  1882,  c.  433,  §  1.)  Sale  of  waste  paper,  etc., 
and  condemned  furniture. 
It  shall  be  the  duty  of  the  Clerk  and  Doorkeeper  of  the  House 
of  Representatives  and  the  Secretary  and  Sergeant-at-Arms  of 
the  Senate  to  cause  to  be  sold  all  waste  paper  and  useless  docu- 
ments and  condemned  furniture  that  have  accumulated  during  the 
fiscal  year  eighteen  hundred  and  eighty-two,  or  that  may  hereafter 
accumulate,  in  their  respective  departments  or  offices,  under  the 
direction  of  the  Committee  on  Accounts  of  their  respective  houses 
and  cover  the  proceeds  thereof  into  the  Treasury;  and  they  shall, 
at  the  beginning  of  each  regular  session  of  Congress,  report  to  their 
respective  houses  the  amount  of  said  sales.     (22  Stat.  337.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1883,  cited  above. 

ProTleions  for  the  disposition  of  accumulations  of  useless  papers  in  the  Ez< 
ecutive  Departments  aire  set  forth  under  B.  S.  |  197,  post,  §  280,  or  referred 
to  in  notes  thereto. 
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§  117.  (Act  March  3,  1875,  c.  130,  §  8.)     Actions  against  officers 
for  official  acts;    district  attorney  to  enter  appearance;    ap- 
plication of  provisions  for  removal  of  suits,  withholding  of 
executions,  and  pa3mient  of  judgments  against  revenue  or  other 
officers ;  defense  of  actions. 
In  any  action  now  pending,  or  which  may  be  brought  against 
any  person  for .  or  on  account  of  anything  done  by  him  while  an 
officer  of  either  House  of  Congress  in  the  discharge  of  his  official 
duty,  in  executing  any  order  of  such  House,  the  district  attorney 
for  the  district  within  which  the  action  is  brought,  on  being  thereto 
requested  by  the  officer  sued,  shall  enter  an  appearance  in  behalf  of 
such  officer;   and  all  provisions  of  the  eighth  section  of  the  act  of 
July  twenty-eighth,  eighteen  hundred  and  sixty-six,  entitled  "An  act 
to  protect  the  revenue,  and  for  other  purposes,"  and  also  all  pro- 
visions of  the  sections  of  former  acts^  therein  referred  to,  so  far  as 
the  same  relate  to  the  removal  of  suits,  the  withholding  of  execu- 
tions, and  the  paying  of  judgments  against  revenue  or  other  officers 
of  the  United  States,  shall  become  applicable  to  such  action  and  to 
all  proceedings  and  matters  whatsoever  connected  therewith,  and  the 
defense  of  such  action  shall   thenceforth  be  conducted  under  the 
supervision  and  direction  of  the  Attorney  General.     (18  Stat.  401.) 
This  was  a  section  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
ending  June  30,  1876,  cited  above. 

The  provisions  of  Act  July  28,  1866,  c.  298,  §  8,  14  Stat  329,  referred  to  in 
this  section,  were  not  re-enacted  in  termfe  in  the  Revised  Statutes,  but  the  "pro- 
visions of  the  sections  of  former  acts  therein  referred  to,"  also  referred  to  in 
this  section,  were  incorporated  in  the  Revised  Statutes  in  various  sections  to 
which  reference  is  made  in  the  following  paragraphs  of  this  note. 

Provisions  for  appearance  by  the  district  attorney  in  suits  against  revenue 
officers  for  their  official  acts  were  contained  in  R.  S.  §  771,  post,  §  1296,  and 
provisions  relating  to  compensation  for  such  services  in  R.  S.  §§  827,  834, 
post,  §§  1381,  1395. 

Provisions  for  removal  from  State  courts  to  the  courts  of  the  United  States 
of  suits  and  prosecutions  against  revenue  officers  for  their  official  acts,  etc., 
were  contained  in  R.  S.  {  643,  and  were  incorporated  in  the  Judicial  Code,  § 
33,  post,  §  1015. 

Provisions  for  the  withholding  of  executions  against  revenue  officers,  on  re- 
covery in  suits  against  them  for  their  official  acts,  and  for  the  payment  of 
judgments  so  recovered  against  them,  were  contained  in  R.  S.  §  989,  post,  f 
1635. 
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Sec  Sec. 

142.  Use    of    Library    by    Justices    of      149.  Transfer  to  Library  of  books,  etc., 

Courts  of  District  of  Columbia.  from  Executive  Departments  or 

143.  Use  and  regulation  of  law  library.  bureaus,  etc. 

144.  Law  library  to  be  open  while  Con-      150.  Transfer    to    other    libraries    of 

gress  in  session.  books,    etc.,    and    disposition    of 

145.  Copies  of  Statutes  at  Large.  useless  material. 

146.  Copies  of  journals  and  documents.  151.  Sale  of  copies  of  card  indexes  and 

147.  Deposit  in  Library  of  journals  of  other  publications. 

Senate  and  House.  152.  Smithsonian  library. 

148.  Delivery    to    and    preservation    in      153.  How  to  be  kept  and  used. 

Library  of  bound  volumes  from      154.  Library  of  House  of  Representa- 
files    of    House    of    Representa-  tives  under  control  of  Librarian 

tives.  of  Congress. 

§  118.  (R.  S.  §  80.)     Collections  composing  Library. 

The  Library  of  Congress,  composed  of  the  books,  maps,  and 
other  publications  which  now  remain  in  existence,  from  the  collec- 
tions heretofore  united  under  the  act  of  January  twenty-six,  eighteen 
hundred  and  two,  chapter  two;  the  resolution  of  October  twenty- 
one,  eighteen  hundred  and  fourteen;  the  act  of  January  thirty, 
eighteen  hundred  and  fifteen,  chapter  twenty-seven ;  the  act  of  June 
twenty-five,  eighteen  hundred  and  sixty-four,  chapter  one  hundred 
and  forty-seven,  section  one ;  the  resolution  of  July  twenty-five,  eight- 
een hundred  and  sixty-six ;  the  act  of  March  two,  eighteen  hundred 
and  sixty-seven,  chapter  one  hundred  and  sixty-seven,  section  one; 
and  those  added  from  time  to  time  by  purchase,  exchange,  donation, 
reservation  from  pubHcations  ordered  by  Congress,  deposit  to  secure 
copyright,  and  otherwise,  shall  be  preserved  in  the  Capitol  in  the 
rooms  which  were,  on  the  fourth  day  of  July,  eighteen  hundred  and 
seventy-two,  appropriated  to  its  use,  and  in  such  others  as  may 
hereafter  be  assigned  thereto. 

Act  Jan.  26,  1802,  c.  2,  2  Stat-  128.  Res.  Oct  21,  1814,  No.  3,  3  Stat  246. 
Act  Jan.  30,  1815,  c.  27,  3  Stat  195.  Act  June  25,  1864,  c.  147,  §  1,  13  Stat. 
14&  Res.  July  25,  1866,  No.  77,  14  Stat  305.  Act  March  2,  1867,  c  167, 
§  1,  14  Stat  464. 

f^ovisions  for  the  removal  of  the  Library  to  the  Library  Building,  erected 
pursuant  to  Act  April  15,  1886,  c.  50,  24  Stat.  12,  and  for  the  custody,  care, 
and  maintenance  of  that  building,  were  made  by  Act  Feb.  19,  1897,  e.  265,  S 
1,  29  Stat  544. 

Notes  of  Decisions 

Beqaests  to  Library.— There  is  no  in-  However,  a  bequest  "to  the  United 

dication  in  the  statutes  concerning  the  States  of  America,  to  be  deposited  in 

Library  that  it  is  a  corporation  or  arti-  the  Library  of  Congress,"  which  latter 

ficial  person,  and  ''the  Library  of  Oon-  part  may  be  varied,  in  case  of  pecun- 

gress"  is  not  a  proper  legatee  to  be  iary  bequests,  to  ''to  be  applied  to  the 

named  in  a  bequest      (1907)    26  Op.  increase    or   improvement   of   the    Li- 

Atty.  Gen.  447.  brary  of  Congress,"  will,  it  is  believed, 

The  best  form  of  a  bequest  to  the  Li-  be  a  satisfactory  form  to  be  used  gen- 

brary   depends    upon    the   law   of   the  erally  in  the  states  of  the  Union  and 

testator's  domicile,  and  it  is  therefore  in    other    English-speaking    countries, 

impossible  to  formulate  any  particular  Id. 
style   of  bequest   that  will   be   every- 
where valid  and  In  proper  form.    Id. 

§  119.  (R.  S.  §  81.)     Library  to  be  in  two  departments. 

The  Library  of  Congress. shall  be  arranged  in  two  departments,  a 
general  library  and  a  law  library. 

Act  July  14,  1832,  c.  221,  {  1,  4  Stat  679. 

§  120.  (R.  S.  §  82.)     Joint  Committee  upon  Library. 

The  unexpended  balance  of  any  sums  appropriated  by  Congress 
for  the  increase  of  the  general  library,  together  with  such  sums  as 
may  hereafter  be  appropriated  to  the  same  purpose,  shall  be  laid 
out  under  the  direction  of  a  joint  committee  of  Congress  upon  the 
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Library,  to  consist  of  three  members  of  the  Senate  and  three  mem- 
bers of  the  House  of  Representatives. 

Act  April  24,  1800,  c.  37,  §  5,  2  Stat.  56.  Act  Jan.  26,  1802,  c.  2,  §  6,  2 
Stat.  129. 

The  number  of  members  of  each  house  constituting  the  committee  was  In- 
creased by  Res.  Feb.  7,  1902,  No.  5,  post,  §  122. 

§  121.  (Act  March  3,  1883,  c.  141,  §  2.)  Joint  Committee  upon 
Library  during  recess  of  Congress. 
The  portion  of  the  Joint  Committee  of  Congress  upon  the  Li- 
brary on  the  part  of  the  Senate  remaining  in  office  as  Senators 
shall  during  the  recess  of  Congress  exercise  the  powers  and  dis- 
charge the  duties  conferred  by  law  upon  the  Joint  Committee  of 
Congress  upon  the  Library.     (22  Stat.  592.) 

This  was  a  provision  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1883,  cited  above. 

§  122.  (Res.  Feb.  7,  1902,  No.  5.)  Number  of  members  of  Joint 
Committee  upon  Library. 
The  Joint  Committee  of  Congress  upon  the  Library,  authorized' 
by  section  eighty-two  of  the  Revised  Statutes,  shall  hereafter  con- 
sist of  five  members  of  the  Senate  and  five  members  of  the  House 
of  Representatives.     (32  Stat.  735.) 

This  was  a  joint  resolution  entitled  "Joint  Hesolution  increasing  the  mem- 
bership of  the  Joint  Committee  of  Congress  upon  the  Library." 
R.  S.  S  82,  mentioned  in  this  resolution,  is  set  forth  ante,  §  120. 

§  123.  (R.  S.  §  83.)     Incidental  expenses  of  law  library. 

The  incidental  expenses  of  the  law  library  shall  be  paid  out  of  the 
appropriations  for  the  Library  of  Congress. 
Act  July  14,  1832,  c.  221,  §  3,  4  Stat.  679. 

§  124.  (R.  S.  §  84.)     Purchase  of  books  for  law  library. 

The  Librarian  shall  make  the  purchases  of  books  for  the  law 
library,  under  the  direction  of  and  pursuant  to  the  catalogue  fur- 
nished him  bv  the  Chief  Justice  of  the  Supreme  Court. 
Act  July  14,  1832,  c.  221,  |  4,  4  Stat.  579. 

Printing  and  binding  for  the  Library  are  to  be  done  at  the  Government 
Printing  Office,  by  the  Printing  and  Binding  Act  of  Jan.  12,  1895,  c.  23,  §  93, 
post,  §  7172. 

§  125.  (R.  S.  §  85.)     Regulations  for  the  Library. 

The  Joint  Committee  upon  the  Library  is  authorized  to  estab- 
lish regulations,  not  inconsistent  with  law,  in  relation  to  the  Library 
of  Congress  or  either  department  thereof;  and  from  time  to  time 
to  alter,  amend,  or  repeal  the  same;  but  such  regulations  as  to  the 
law  library  shall  be  subject  to  those  imposed  by  the  justices  of  the 
Supreme  Court  under  section  ninety-five.  And  until  they  impose  new 
regulations  or  restrictions,  the  care  and  business  of  the  Library 
shall  continue  to  be  regulated  by  such  rules  as  may  have  been  here- 
tofore imposed  by  any  lawful  authority. 
Act  Jan.  26,  1802,  c.  2,  §  2,  2  Stat.  129. 

So  much  of  this  section  as  authorized  the  Joint  Committee  upon  the  Library 
to  establish  regulations  was  probably  superseded  by  the  provision  that  the 
Librarian  should  make  rules  and  regulations  for  the  government  of  the  Li- 
brary, contained  in  Act  Feb.  19,  1897,  c.  265,  §  1,  post,  §  129. 

R.  S.  §  95,  mentioned  in  this  section,  authorizing  the  Justices  of  the  Su- 
preme Court  to  make  regulations  for  the  use  of  the  Law  Library,  is  set  forth 
post,  §  143. 

§  126.  (R.  S.  §  86.)     Duplicate,  injured,  or  wasted  books. 

The  Joint  Committee  upon  the  Library  may,  at  any  time,  ex- 
change, or  otherwise  dispose  of  duplicate,  injured,  or  wasted  books 
of  the  Library,  or  documents,  or  any  other  matter  in  the  Library 
not  deemed  proper  to  it,  as  they  deem  best. 
Act  June  26,  1848,  c.  73,  f  1,  9  Stat.  240. 
Subsequent  provisions  for  the  disposition,  by  the  Librarian,  of  books,  etc.,  no 
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longer  necessary  to  the  uses  of  the  Library,  and  of  material  that  has  become 
useless,  contained  in  Act  March  4,  1009,  c.  297,  S  1,  are  set  forth  post,  {  150. 

§  127.  (R.  S.  §  87.)     Agents  for  exchange,  etc.,  of  documents. 

The  Joint  Committee  upon  the  Library  may  from  time  to  time 
appoint  such  agents  as  they  deem  requisite,  to  carry  into  effect  the 
donation  and  exchange  of  documents  and  other  publications  placed 
at  their  disposal  for  the  purpose. 

Act  June  26,  1848,  c.  73,  {  1,  9  Stat.  240. 

§  128.  (R.  S.  §  88.)     Appointment  of  Librarian. 

The  President,  solely,  shall  appoint  from  time  to  time  a  Librarian 
to  take  charge  of  the  Library  of.  Congress. 

Act  Jan.  26,  1802,  c.  2,  |  3,  2  Stat.  129. 

So  much  of  this  section  as  provided  for  the  appointment  of  the  Librarian 
by  the  President,  solely,  was  superseded  by  the  provision  for  such  appointment 
with  the  advice  and  consent  of  the  Senate,  contained  in  Act  Feb.  19,  1897,  c 
265,  S  1,  post,  {  129. 

§  129.  (Act  Feb.  19,  1897,  c.  265,  §  1.)  Appointment  of  Librarian, 
and  government  of  Library. 
For  Librarian  of  Congress,  to  be  appointed  by  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate,  [five  thousand  dol- 
lars] ;  and  the  Librarian  shall  make  rules  and  regulations  for  the 
government  of  the  Library  of  Congress.    (29  Stat.  544.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1898,  cited  above.  The  words  inclosed  in  brackets,  "five 
thousand  dollars,"  stated  the  amount  appropriated  for  the  Librarian  for  that 
year.  Subsequent  annual  appropriations  were  for  increased  amounts.  The 
appropriation  for  the  fiscal  year  1917  was  $6,500,  by  Act  May  10,  1916,  c  117, 
S  1,  39  Stat. 

§  130.  (R.  S.  §  89.)     Librarian's  bond. 

The  librarian  of  Congress  shall,  before  entering  upon  the  duties 
of  his  office,  give  a  bond  payable  to  the  United  States,     *     *     Such 
bond  shall  be  deposited  in  the  office  of  the  Secretary  of  State. 
Act  Jan.  26,  1802,  c.  2,  S  3,  2  Stat.  129. 

The  portion  of  this  section  omitted  here  related  to  the  amount  and  security, 
and  prescribed  the  conditions  of  the  Librarian's  bond.  This  provision,  and  a 
further  provision  of  R.  S.  §  4950,  requiring  him  to  give  bond  in  the  sum  of 
^5,000,  conditioned  to  render  a  true  account  of  all  moneys  received  by  virtue 
of  his  office,  were  superseded  by  the  provision  relating  to  the  Librarian's  bond 
of  Act  Feb.  19,  1897,  c.  265,  $  1,  post,  i  131. 

§  131.  (Act  Feb.  19,  1897,  c.  265,  §  1.)     Librarian's  bond. 

The  Librarian  of  Congress  shall  on  and  after  July  first,  eighteen 
hundred  and  ninety-seven,  give  bond,  payable  to  the  United  States, 
in  the  sum  of  twenty  thousand  dollars,  with  sureties  approved  by  the 
Secretary  of  the  Treasury,  for  the  faithful  discharge  of  his  duties 
according  to  law.     (29  Stat.  546.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1898,  cited  above. 

Notes  of  Decisions 

Form  of  bond.^See  (1885)  18  Op.  statute,  its  form  may  be  determined  by 
Atty.  Gen.  274  holding  that,  where  the  the  officer  whose  duty  it  is  to  approve 
form  of  the  bond  is  not  prescribed  by      the  same. 

§  132.  (R.  S.  §  90.)     Librarian's  salary. 

The  Librarian  of  Congress  is  entitled  to  a  salary  of  four  thou- 
sand dollars  a  year. 

Act  July  8,  1870,  c.  230,  §  85,  16  Stat  212. 

The  appropriation  for  the  Librarian  made  in  connection  with  provisions  for 
the  removal  of  the  Library  to  and  its  maintenance  in  the  Library  Building,  by 
Act  Feb.  19,  1897,  c.  265,  §  1,  29  Stat.  544,  was  $5,000,  and  subsequent  an- 
nual appropriations  further  increased  the  amount.  The  appropriation  for  the 
fiscal  year  1917  was  $6,500,  by  Act  May  10,  1910,  c  U7,  ft  1,  89  Stat 
See,  also,  notes  to  {  129,  ante. 
lU.S.C0MP.'16-4  (49) 


§    133  THE  CONGRESS  (Tit  2 

§  133.  (Act  Feb.  19,  1897,  c.  265,  §  1.)     Librarian's  report. 

The  Librarian  of  Congress  shall  make  to  Congress  at  the  be- 
ginning of  each  regular  session,  a  report  for  the  preceding  fiscal 
year,  as  to  the  affairs  of  the  Library  of  Congress,  including  the 
copyright  business,  and  said  report  shall  also  include  a  detailed  state- 
ment of  all  receipts  and  expenditures  on  account  of  the  Library  and 
said  copyright  business.    (29  Stat.  546.) 

Tbis  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1898,  cited  above. 

(R.  S.§91.    Superseded.) 

This  section,  incorporating  the  provisions  of  Act  March  3,  1871,  c.  186,  16 
Stat.  584,  authorized  the  Librarian  "to  employ  from  time  to  time  the  following 
assistants  in  the  business  of  the  library,*'  specifying  three  assistant  libra- 
rians and  eleven  other  assistants,  at  various  rates  of  compensation.  The  in- 
crease of  their  pay  of  16  per  cent.,  by  a  provision  of  Act  March  3,  1873,  c. 
226,  §  1,  17  Stat  487,  was  repealed  by  Act  Jan.  20,  1874,  c.  11,  18  Stat  4. 

Provisions  for  an  enlarged  and  reorganized  force  of  officers  and  employes, 
in  connection  with  appropriations  for  the  removal  of  the  Library  to  and  its 
maintenance  in  the  Library  Building,  were  made  by  the  legislative,  executive, 
and  judicial  appropriation  act  for  the  fiscal  year  1898.  That  act  provided 
"for  the  following,  to  be  selected  by  the  Librarian  of  Congress,  by  reason  of 
special  aptitude  for  the  work  of  the  Library,  including  the  copyright  work," 
specifying  a  chief  assistant  librarian,  assistant  librarian  (superintendent  of 
reading  room),  chief  of  catalogue  department,  and  superintendents  of  other 
departments,  etc.,  with  numerous  assistants  and  others,  designated  as  attend- 
ants, attendants  and  collaters,  watchmen,  and  laborers,  and  prescribing  the 
compensation  of  each ;  and  in  the  Copyright  Department  it  provided  for  a 
Register  of  Copyrights,  describing  his  duties  and  the  bond  required  of  him, 
and  for  various  clerks,  also  prescribing  the  compensation  of  each.  Act  Feb. 
19,  1897,  c.  265,  {  1,  29  Stat.  544. 

Subsequent  annual  appropriations  provided  for  officers,  besides  the  Libra- 
rian and  chief  assistant  librarian,  in  divisions  of  the  Library  corresponding 
.  to  those  named  in  said  act  of  1897,  with  some  additions,  but  designated  most 
of  such  officers  by  other  titles  and  changed  their  compensation,  and  provided 
in  like  manner  for  assistants,  clerks-,  and  other  employes;  the  number  of  offi- 
cers and  others  employed,  and  the  amounts  appropriated  for  them  respectively, 
varying  from  year  to  year.  The  provisions  for  the  fiscal  year  1917  were  by 
Act  May  10,  1916,  c.  117,  §  1,  39  Stat 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensa- 
tion appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts 
are  repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employes 
appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compen- 
sation of  such  officers  or  employes,  respectively,  until  otherwise  fixed  by  an 
annual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141,  §  6, 
post  §  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat  1049,  are  established  and 
continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
Congress,  by  §  6  of  said  act,  post,  §  3228b. ' 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 
act  shall  be  available  for  payment  to  any  person  receiving  more  than  one 
salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  §  6,  as 
amended  by  Act  iiTug.  29,  1916,  c.  417,  post  §  3230a. 

The  provisions  of  said  Act  Feb.  19,  1897,  c.  265,  i  1,  relating  to  the  Regis- 
ter of  Copyrights,  his  duties,  bond,  etc.,  and  his  assistants,  and  to  the  Copyright 
Department  of  the  Library,  were  superseded  by  the  more  permanent  provi- 
sions of  the  Copyright  Act  of  March  4,  1909,  c.  320,  §§  47-51,  post,  §§  9568- 
9572. 

§  134.  (Act  Feb.  19,  1897,  c.  265,  §  1.)  Superintendent  of  Library 
building  and  grounds ;  appointment,  compensation,  duties,  and 
bond ;  employment  of  subordinates. 

For  superintendent  of  the  Library  building  and  grounds,  to  be 
appointed  by  the  President,  by  and  with  the  advice  and  consent  of 
the  Senate,  [five  thousand  dollars]  ;  and  said  superintendent  shall  dis- 
burse all  appropriations  made  for  and  on  account  of  the  Library 
and  Library  building  and  grounds,  and  shall  on  and  after  July  first, 
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eighteen  hundred  and  ninety-seven,  give  bond,  payable  to  the  United 
States  in  the  sum  of  thirty  thousand  dollars,  with  sureties  approved 
by  the  Secretary  of  the  Treasury,  for  the  faithful  discharge  of  his 
dutie^ ;  and  for  the  employment  by  said  superintendent  of  all  neces- 
sary clerks,  messengers,  watchmen,  engineers,  firemen,  electrician, 
elevator  conductors,  mechanics,  laborers,  charwomen,  and  others  for 
the  proper  custody,  care,  and  maintenance  of  said  building  and 
gp-ounds.     (29  Stat.  545.) 

These  were  provisions,  under  the  heading  "Custody,  care,  and  maintenance 
of  Library  building  and  grounds,"  of  the  legislatiye,  executive,  and  judicial 
appropriation  act  for  the  fiscal  year  1808,  cited  above. 

Specific  annual  appropriations  were  made  for  the  same  purposes  by  the 
subsequent  similar  acts.  The  provisions  for  the  fiscal  year  1017  were  by  Act 
May  10,  1916,  c.  117,  S  1,  39  Stat. 

The  words  "five  thousand  dollars,"  inclosed  in  brackets,  in  this  section,  were 
superseded  by  a  provision  in  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1916,  reducing  the  salary  of  the  superintendent  of 
the  Library  building  and  grounds  to  $3,0<M),  post,  §  l34a. 

The  superintendent  of  the  Library  building  and  grounds  is  also  to  disburse 
certain  other  appropriations,  by  a  provision  of  Act  July  16,  1897,  c.  9,  |  1, 
post,  I  136. 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensa- 
tion appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts 
are  repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employes 
appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensa- 
tion of  such  officers  or  employes,  respectively,  until  otherwise  fixed  by  an 
annual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141,  §  6, 
post,  $  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for 
the  fiscal  year  1916,  Act  March  4,  1915,  c.  141,  88  Stat.  1049,  are  established 
and  continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for 
by  Congress,  by  §  6  of  said  act,  post,  |  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 
act  shall  be  available  for  payment  to  any  person  receiving  more  than  one 
salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  f  6,  as 
amended  by  Act  Aug.  29,  1916,  c.  417,  post,  §  3230a. 

§  134a.     (Act   March  4,   1915,   c.    141,  §   l.J     Superintendent   of 

Library  building  and  grounds ;  salary. 
Library  building  and  grounds ;  Superintendent,  $3,000,  and  the 
salary  of  the  superintendent  of  the  Library  building  and  grounds 
shall,  from  and  after  the  passage  of  this  Act,  be  at  the  rate  of 
$3,000  per  annum,  and  the  amount  appropriated  for  the  salary  of 
said  superintendent  for  the  balance  of  the  fiscal  year  nineteen  hun- 
dred and  fifteen  shall  be  available  for  the  payment  of  said  salary 
at  the  rate  of  $3,000  per  annum.    (38  Stat.  1006.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1916,  cited  above. 

See  notes  to  S  134,  ante. 

§  135.  (Act  Feb.  19,  1897,  c.  265,  §  1.)  Persons  employed  in  and 
about  Library  to  be  appointed  solely  with  reference  to  fitness. 
All  persons  employed  in  and  about  said  Library  of  Congress, 
under  the  Librarian  or  the  superintendent  of  the  Library  building 
and  grounds  shall  be  appointed  solely  with  reference  to  their  fit- 
ness for  their  particular  duties.     (29  Stat.  545.) 

This  was  a  proviso  annexed  to  the  provisions  of  the  legislative,  executive, 
and  judicial  appropriation  act  for  the  fiscal  year  1898,  cited  above,  for  care, 
etc.,  of  the  Library  building  and  grounds,  ante,  §  134. 

Notes  of  Decisions 

Power  of  superintendent  to  dispose  Bureau  of  Minesr  of  the  Department  of 

of  property^-^he  superintendent  of  the  the  Interior.     (1912)  29  Op.  Atty.  Gen. 

Ldbrary  building  and  grounds  has   no  524. 

authority   to   transfer   certain   disused  Assistant  In  division  for  the  blind.— 

portions    of   the   lighting    and    heating  The    provision    in    Appropriation    Act 

plant  of  the  Library  of  Congress  to  the  Aug.  23,  1912,  c.  850,  {  1,  37  Stat  369, 

(51) 


§   136  THE  CONGRESS  (Tit.  3 

for  an  assistant  in  the  division  for  the  Library/*  being  merely  descriptive  of 

blind  in  the  library,  created  a  particu-  the  character  of  the  duties  of  the  posi- 

lar  position,  but  did  not  designate  the  tion  created.    (1912)  29  Op.  Atty.  Gen. 

particular   person  who  was  to  fill  it;  532. 
the  phrase  ''formerly  in  the  free  PubUc 

§  136.  (Act  July  16,  1897,  c.  9,  §  1.)     Disbursements  by  superin- 
tendent of  Library  building  and  grounds. 

The  superintendent  of  the  Library  building  and  grounds  shall  here- 
after disburse  all  appropriations  made  for  and  on  account  of  the 
Botanic  Garden,  and  shall  also  disburse  all  appropriations  author- 
ized to  be  expended  by  the  Joint  Committee  on  the  Library.  (30 
Stat.  136.) 

This  was  a  provision  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1897,  cited  above. 

§  137.  (R.  S.  §  92.)     No  maps  to  be  taken  out. 

No  map  shall  be  taken  out  of  the  Library  by  any  person. 
Act  Jan.  2<i,  1802,  c.  2,  §  4,  2  Stat.  129. 

§  138.  (R.  S.  §  93.)     Who  may  take  out  books. 

No  book  shall  be  taken  from  the  Library  except  by  the  President, 
the  Vice-President,  Senators,  Representatives,  and  Delegates  in  Con- 
gress, and  the  persons  enumerated  in  section  ninety-four,  or  other- 
wise authorized  bj'  law. 

Act  Jan.  26,  1802,  c.  2,  {  4,  2  Stat.  129. 

§  139.  (R.  S.  §  94.)     Persons  specially  privileged  to  use  Library. 

The  Joint  Committee  on  the  Library  is  authorized  to  grant  the 
privilege  of  using  and  drawing  books  from  the  Library,  in  the  same 
manner  and  subject  to  the  same  regulations  as  members  of  Con- 
gress, to  any  of  the  following  persons : 

First.  Heads  of  Departments. 

Second.  The  Chief  Justice  and  Associate  Justices,  the  reporter, 
and  clerk  of  the  Supreme  Court. 

Third.  Members  of  the  diplomatic  corps. 

Fourth.  The  judges  and  clerk  of  the  Court  of  Claims. 

Fifth.  The  Solicitor-General,  and  Assistant  Attorneys-General. 

Sixth.  The  Secretary  of  the  Senate. 

Seventh.  The  Clerk  of  the  House  of  Representatives. 

Eighth.  The  Chaplains  of  the  two  Houses  of  Congress. 

Ninth.  The  Solicitor  of  the  Treasury. 

Tenth.  The  financial  agent  of  the  Joint  Committee  on  the  Library. 

Eleventh.  The  Smithsonian  Institution,  through  its  Secretary. 

Twelfth.  Any  person,  when  in  the  District  of  Columbia,  who  has 
been  President. 

Act  May  1,  1810,  c.  50,  2  Stat  612.  Res.  March  2,  1812,  No.  1,  2  Stet 
786.  Act  April  16,  1816,  c.  46,  §  3,  3  Stat.  284.  Res.  Jan.  13,  1830,  No.  2, 
4  Stat.  429.  Res.  Aug.  11,  1848,  No.  26,  9  Stat.  340.  Act  March  3,  1863, 
c.  92,  i  4,  12  Stat.  765.    Act  April  5,  1866,  c.  25,  §  3,  14  Stat.  13. 

§  140.  (Act  March  3,  1875,  c.  179.)     Use  of  Library  by  Regents  of 

Smithsonian  Institution. 
That  the  Joint  Committee  of  both  Houses  of  Congress  on  the 
Library  be  authorized  to  extend  the  use  of  the  books  in  the 
Library  of  Congress  to  the  Regents  of  the  Smithsonian  Institu- 
tion resident  in  Washington  on  the  same  conditions  and  restric- 
tions as  members  of  Congress  are  allowed  to  use  the  Library. 
(18  Stat.  512.) 

This  was  an  act  entitled  "An  act  extending  the  privilege  of  the  Library  of 
Ck>ngre88  to  the  Regents  of  the  Smithsonian  Institution." 

§  141.  (Res.  Aug.  28,  1890,  No.  41.)     Use  of  Library  by  Interstate 
Commerce  Commission,  and  by  Chief  of  Engineers  of  Army. 
That  the  Joint  Committee  of  Congress  on  the  Library  be  au- 
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thorized  to  extend  the  use  of  the  books  in  the  Library  of  Congress 
to  the  members  and  secretary  of  the  Interstate  Commerce  Com- 
mission, and  the  Chief  of  Engineers  of  the  Corps  of  Engineers 
United  States  Army,  resident  in  Washington,  on  the  same  condi- 
tions and  restrictions  as  members  of  Congress  are  allowed  to  use 
the  Library.    (26  Stat.  678.) 

§  142.  (Res.  Jan.  27,  1894,  No.  9.)  Use  of  Library  by  Justices  of 
Courts  of  District  of  Columbia. 
That  the  chief  justice  and  associate  justices  of  the  court  of  ap- 
peals of  the  District  of  Columbia  and  the  chief  justice  and  associate 
justices  of  the  supreme  court  of  said  District  be  authorized  to  use 
and  take  books  from  the  Library  of  Congress  in  the  same  manner 
and  subject  to  the  same  regulations  as  Justices  of  the  Supreme 
Court  of  the  United  States.     (28  Stat.  577.) 

§  143.  (R.  S.  §  95.)     Use  and  regulation  of  law  libtary. 

The  justices  of  the  Supreme  Court  shall  have  free  access  to  the 
law  library;  and  they  are  authorized  to  make  regulations,  not  in- 
consistent with  law,  for  the  use  of  the  same  during  the  sittings  of 
the  court.  But  such  regulations  shall  not  restrict  any  person  au- 
thorized to  take  books  from  the  Library  from  having  access  to  the 
law  library,  or  using  the  books  therein  in  the  same  manner  as  he  may 
be  entitled  to  use  the  books  of  the  general  Library. 
Act  July  14,  1832,  c.  221,  §  2,  4  Stat  579. 

§  144.  (Act  July  11,  1888,  c.  615,  §  1.)     Law  library  to  be  open 
while  Congress  in  session. 

Hereafter  the  law  library  shall  be  kept  open  every  day  so  long 
as  either  House  of  Congress  is  in  session.     (25  Stat.  262.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1889,  cited  above. 

§  145.  (R.  S.  §  96.)     Copies  of  Statutes  at  Large. 

Ten  of  the  copies  of  the  Statutes  at  Large,  published  by  Little, 
Brown  &  Co.,  which  were  deposited  in  the  Library  prior  to  Febru- 
ary fifth,  eighteen  hundred  and  fifty-nine,  shall  be  retained  by  the 
Librarian  for  the  use  of  the  justices  of  the  Supreme  Court,  during 
the  terms  of  court. 

Act  Feb.  5,  1859,  c.  22,  {  11,  11  Stat.  381. 

§  146.  (R.  S.  §  97.)     Copies  of  journals  and  documents. 

Two  copies  of  the  journals  and  documents,  and  of  each  book 
printed  by  either  House  of  Congress,  well  bound  in  calf,  shall  be 
deposited  in  the  Library,  and  must  not  be  taken  therefrom. 
Res.  Jan.  28,  1857,  No.  5,  S  5,  11  Stat.  253. 

§  147.  (R.  S.  §  98.)     Deposit  in  Library  of  journals  of  Senate  and 
House. 

Twenty-five  copies  of  the  public  journals  of  the  Senate,  and  of  the 
House  of  Representatives,  shall  be  deposited  in  the  Library  of  the 
United  Slates,  at  the  seat  of  Government,  to  be  delivered  to  mem- 
bers of  Congress  during  any  session,  and  to  all  other  persons  au- 
thorized by  law  to  use  the  books  in  the  Library,  upon  their  appli- 
cation to  the  Librarian,  and  giving  their  responsible  receipts  for  the 
same,  in  like  manner  as  for  other  books. 

Res.  Dec.  27,  1813,  No.  1,  3  Stet.  140.  Res.  July  20,  1840,  No.  6,  6  Stat. 
409. 

Provisions  for  distribution  of  the  journals  of  each  House,  including  52  bound 
copies  of  each,  to  the  Library  of  Congress,  were  made  by  Act  Oct  19,  1888, 
c  1213,  25  Stat.  610;  and  subsequent  provisions  for  the  printing  at  the  Gov- 
ernment Printing  Office  and  distribution  of  the  journals  were  made  by  the 
Printing  and  Binding  Act  of  Jan.  12, 1895,  c  23,  §  57,  post,  f  7030. 
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§  148.  (Act  June  6,  1900,  c.  791,  §  1.)     Delivery  to  and  preserva- 
tion in  Library  of  bound  volumes  from  files  of  House  of  Rep- 
resentatives. 
The  Clerk  of  the  House  of  Representatives  is  hereby  authorized 
and  directed  to  deliver  to  the  Librarian  of  Congress  all  bound  vol- 
umes of  original  papers,  general  petitions,  printed  matter,  books, 
and  manuscripts  now  in,  or  that  may  hereafter  come  into,  the  files 
of  the  House,  which  in  his  judgment  are  not  required  to  be  re- 
tained in  the  immediate  custody  of  the  file  clerk;  and  it  shall  be 
the  duty  of  the  Librarian  of  Congress  to  cause  all  such  matter  so 
delivered  to  him  to  be  properly  classified  by  Congress  and  arranged 
for  preservation  and  ready  reference.     All  of  such  matter  to  be 
held  as  a  part  of  the  files  of  the  House  of  Representatives,  sub- 
ject to  its  orders  and  rules.     (31  Stat.  642.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1901,  cited  above. 

§  149.  (Act  Feb.  25,  1903,  c.  755,  §  1.)  Transfer  to  Library  of 
books,  etc.,  from  Executive  Departments  or  bureaus,  etc. 
The  head  of  any  Executive  department  or  bureau  or  any  commis- 
sion of  the  Government  is  hereby  authorized  from  time  to  time  to 
turn  over  to  the  Librarian  of  Congress,  for  the  use  of  the  Library 
of  Congress,  any  books,  maps,  or  other  material  in  the  library  of  the 
department,  bureau,  or  commission  no  longer  needed  for  its  use,  and 
in  the  judgment  of  the  Librarian  of  Congress  appropriate  to  the  uses 
of  the  Library  of  Congress.    (32  Stat.  865.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1904,  cited  above. 

§  150.  (Act  March  4,  1909,  c.  297,  §  1.)  Transfer  to  other  libra- 
ries of  books,  etc.,  and  disposition  of  useless  material. 
The  Librarian  of  Congress  may  from  time  to  time  transfer  to  other 
governmental  libraries  within  the  District  of  Columbia,  including  the 
Public  Library,  books  and  material  in  the  possession  of  the  Library 
of  Congress  in  his  judgment  no  longer  necessary  to  its  uses,  but  in 
the  judgment  of  the  custodians  of  such  other  collections  likely  to  be 
useful  to  them,  and  may  dispose  of  or  destroy  such  material  as  has 
become  useless.    (35  Stat.  858.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1910,  cited  above. 

§  151.  (Act  June  28,  1902,  c.  1301,  §  1.)     Sale  of  copies  of  card 

indexes  and  other  publications. 

The  Librarian  of  Congress  is  hereby  authorized  to  furnish  to  such 

institutions  or  individuals  as  may  desire  to  buy  them,  such  copies  of 

the  card  indexes  and  other  publications  of  the  Library  as  may  not  be 

required  for  its  ordinary  transactions,  and  charge  for  the  same  a  price 

which  will  cover  their  cost  and  ten  per  centum  added,  and  all  moneys 

received  by  him  shall  be  deposited  in  the  Treasury.    (32  Stat.  480.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 

year  1903,  cited  above. 

§  152.  (R.  S.  §  99.)     Smithsonian  library. 

The  library  collected  by  the  Smithsonian  Institution  under  the 
provisions  of  the  act  of  August  ten,  eighteen  hundred  and  forty-six, 
chapter  twenty-five,  and  removed  from  the  building  of  that  Institu- 
tion, with  the  consent  of  the  Regents  thereof,  to  the  Library  of  Con- 
gress, shall,  while  there  deposited,  be  subject  to  the  same  regulations 
as  the  Library  of  Congress,  except  as  hereinafter  provided. 
Act  AprH  5.  1866,  c.  25,  §  1,  14  Stat.  13. 

§  153.  (R.  S.  §  100.)     How  to  be  kept  and  used. 

The  Smithsonian  Institution  shall  have  the  use  thereof  in  like  man- 
ner as  before  its  removal,  and  the  public  shall  have  access  thereto 
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for  purposes  of  consultation  on  every  ordinary  week-day,  except  dur- 
ing one  month  of  each  year,  in  the  recess  of  Congress,  when  it  may  be 
closed  for  renovation.  All  the  books,  maps,  and  charts  of  the  Smith- 
sonian library  shall  be  properly  cared  for  and  preserved  in  like 
manner  as  are  those  of  the  Congressional  Library ;  from  which  the 
Smithsonian  library  shall  not  be  removed  except  on  re-imburse- 
ment  by  the  Smithsonian  Institution  to  the  Treasury  of  the  United 
States  of  expenses  incurred  in  binding  and  in  taking  care  of  the 
same,  or  upon  such  terms  and  conditions  as  shall  be  mutually  agreed 
upon  by  Congress  and  the  Regents  of  the  Institution. 
Act  April  6,  1866,  c  25,  f  2,  14  Stat.  13. 

§  154.  (Act  March  3,  1901,  c.  830,  §  1.)  Library  of  House  of  Rep- 
resentatives imder  control  of  Librarian  of  Congress. 
The  library  of  the  House  of  Representatives  shall  hereafter  be  un- 
der the  control  and  direction  of  the  Librarian  of  Congress,  who 
shall  provide  all  needful  books  of  reference  therefor.  The  librarian, 
two  assistant  librarians,  and  assistant  in  the  library,  *  *  shall  be 
appointed  by  the  Clerk  of  the  House,  with  the  approval  of  the 
Speaker  of  the  House  of  Representatives  of  the  Fifty-sixth  Congress, 
and  thereafter  no  removals  shall  be  made  from  the  said  positions 
except  for  cause  reported  to  and  approved  by  the  Committee  on 
Rules.    (31  Stat.  964.) 

This  was  a  provision  accompanying  appropriations  for  the  office  of  the 
Clerk  of  the  House  of  Representatives  in  the  legislative,  executive,  and  judi- 
cial appropriation  act  for  the  fiscal  year  1902,  cited  above.  The  words  omit- 
ted here,  "above  provided  for,"  referred  to  appropriations  therein. 

Stealing,  wrongfully  defacing,  etc.,  any  book,  pamphlet,  etc.,  belonging  to 
the  Library  of  Congress,  or  to  any  public  library  in  the  District  of  Columbia, 
when  not  otherwise  punishable  by  some  statute  of  the  United  States,  was 
made  punishable  by  provisions  of  Act  June  19,  1878,  c  317,  20  Stat  171. 


CHAPTER  SEVEN 
Congressional  Investigations 

155.  Oaths  to  witnesses,  by  whom  ad-      158.  No  privilege  to  refuse  to  answer 

ministered.  criminating  questions. 

156.  Oaths  to  witnesses  may  be  admki-      159.  Proceedings  against  witnesses  fail- 

istered  by  any  member  of  Con-  ing  to  testify. 

gress.  160.  Fees  of  witnesses  residing  in  Dis- 

157.  Refusal  of  witness  to  testify.  trict  of  Columbia. 

§  155.  (R.  S.  §  101.)  Oaths  to  witnesses,  by  whom  administered. 
The  President  of  the  Senate,  the  Speaker  of  the  House  of  Repre- 
sentatives, or  a  chairman  of  a  Committee  of  the  Whole,  or  of  any 
committee  of  either  House  of  Congress,  is  empowered  to  administer 
oaths  to  witnesses  in  any  case  under  their  examination. 

Act  May  3,  1798,  c.  36,  §  1,  1  Stat.  554.  Act  Feb.  8,  1817,  c.  10.  3  Stat. 
345. 

Provisions  for  administration  of  oaths  in  the  Senate,  by  the  Presiding  Offi- 
cer for  the  time  being,  the  Secretary  of  the  Senate,  or  the  Chief  Clerk,  includ- 
ing oaths  to  witnesses,  are  contained  in  Act  April  18,  1876,  c.  66,  ante,  fi§ 
27,  28. 

Authority  to  administer  oaths  to  witnesses  was  also  conferred  upon  mem- 
bers of  either  House  by  Act  June  26,  1884,  c.  123,  post,  S  156;  and  upon 
masters  in  chancery,  on  examination  of  witnesses  as  to  private  claims  pending 
before  any  committee,  by  Act  Feb.  3,  1879,  c.  40,  post,  f  6409. 

Notes  of  Deoisiaiis 

Power  to  roqvlro  attondanoe  of  wit-  devolved  upon  it  by  the  Constitution 
■oateSrf^Either  house  of  Congress  in  and  as  necessarily  incident  thereto,  ha&- 
the  discharge  of  the  powers  and  duties      the  undoubted  right  to  require  the  per- 
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fional  attendance,  before  its  committees      its  will  and  pleasure.     lilley  v.  U.  S. 
as  a  witness,  of  any  citizen,  to  be  paid       (1878)  14  Ct  CI.  639. 
for  his  attendance  or  not,  according  to 

§  156.  (Act  June  26,  1884,  c.  123.)     Oaths  to  witnesses  may  be  ad- 
ministered by  any  member  of  Congress. 
Any  member  of  either  House  of  Congress  may  administer  oaths 
to  witnesses  in  any  matter  depending  in  either  House  of  Congress 
of  which  he  is  a  member,  or  any  committee  thereof.     (23  Stat.  60.) 
This  was  an  act  entitled  "An  act  to  provide  for  the  administration  of  oaths 
to  witnesses  in  matters  depending  in  either  House  of  Congress,"  cited  above. 

§  157.  (R.  S.  §  102.)     Refusal  of  witness  to  testify. 

Every  person  who  having  been  summoned  as  a  witness  by  the 
authority  of  either  House  oF  Congress,  to  give  testimony  or  to  pro- 
duce papers  upon  any  matter  under  inquiry  before  either  House,  or 
any  committee  of  either  House  of  Congress,  willfully  makes  default, 
or  who,  having  appeared,  refuses  to  answer  any  question  pertinent 
to  the  question  under  inquiry,  shall  be  deemed  guilty  of  a  misde- 
meanor, punishable  by  a  fine  of  not  more  than  one  thousand  dollars 
nor  less  than  one  hundred  dollars,  and  imprisonment  in  a  common 
jail  for  not  less  than  one  month  nor  more  than  twelve  months. 
Act  Jan.  24,  1857,  c.  19,  §  1,  11  Stat.  155. 

Notes  of  Deoisions 

Validity   of   provision s^^This   section  bill,  thereby  impugning  the  integrity  of 

is     constitutional.     In     re     Chapman  such  members  in  a  manner  calculated 

(1897)  17  Sup.  Ct.  677,  678,  166  U.  S.  to    destroy    public    confidence   in    that 

661,  41  L.  Ed.  1154.     See,  also,  In  re  body,  and  to  subject  the  individuals  to 

Chapman  (1895)  15  Sup.  Ct.  331,  156  censure  or  expulsion. 

U.  S.  211,  39  L.  Ed.  401;    Chapman  v.  It  is  not  essential  to  the  jurisdiction 

U.  S.  (1895)  5  App.  D.  C.  122.  in  such  a  case  that  the  preamble  and 

This  b-ection  is  not  so  connected  with  reb-olution    for    the    investigation    shall 

R.   S.  §   103,  post,  §  158,  that,  if  the  declare   that   the   proceeding    is   taken 

latter  section  be  held  unconstitutional,  for  the  purpose  of  censure  or  expulsion, 

the   former  must  fall   with  it.     In   re  In  re  Chapman  (1897)  17  Sup.  Ct.  677, 

Chapman  (1897)  17  Sup.  Ct.  677,  679,  680,  166  U.  S.  661,  41  L.  Ed.  1154. 

166  U.  S.  661,  41  L.  Ed.  1154.  p^^,^   ^^  ^^^^^^  ^^   ^^q„,^^   ^„^„j_ 

Scope   of   Inquiryd— The  words   "any  an«e    and    testimony    of    witnesses.—* 

matter  under  inquiry"  mean  any  mat-  The  power  of  the  United  States  courts 

tcr  within  the  jurisdiction  of  the  two  to  authorize  the  taking  of  depositions  on 

houses  which  are  before  them  for  con-  letters    rogatory    from    courts    of   for- 

sideration    and    proper    for    their    ac-  eign   countries   exists   by   international 

tion,    and   questions    pertinent   thereto  comity;   but  no  comity  of  any  kind  can 

and  facts   or   papers   bearing   thereon.  be    invoked,   by    a    mere    investigating 

In  re  Chapman  (1897)  17  Sup.  Ct.  677,  commis*sion  appointed  by  Congress,  to 

678,  166  U.  S.  661,  41  L.  Ed.  1154.  authorize  a  peremptory  order  to  com- 

The    Senate    has    jurisdiction    to    in-  pel  a  witness  to  answer  interrogatories 

quire  as  to  charges  in  the  public  press  propounded  by  the  commission.     In  re 

as  to  alleged   dealings  of  Senators  in  Pacific  Ry.   Commission   (O.   C.   1887) 

the  stock  of  a  corporation  whose  busi-  82  Fed.  241,  256. 
ness  was  affected  by  a  pending  tariff 

§  158.  (R.  S.  §  103.)  No  privilege  to  refuse  to  answer  criminat- 
ing questions. 
No  witness  is  privileged  to  refuse  to  testify  to  any  fact,  or  to  pro- 
duce any  paper,  respecting  which  he  shall  be  examined  by  either 
House  of  Congress,  or  by  any  committee  of  either  House,  upon 
the  ground  that  his  testimony  to  such  fact  or  his  production  of  such 
paper  may  tend  to  disgrace  him  or  otherwise  render  him  infamous. 

Act  Jan.  24,  1862,  c.  11,  12  Stat.  333. 

Provisions  that  testimony  given  by  the  witness  shall  not  be  used  against 
him  in  any  criminal  proceeding  were  made  by  R.  S.  §  859,  post,  {  1467. 

Cited     without    definite     appiloatfon,      re  Chapman   (1897)   17  Sup.  Ct.  677, 
In  re  Chapman  (1895)  15  Sup.  Ct.  331,      678,  166  U.  S.  661,  41  L.  Ed.  ;1154. 
332,  156  U.  S.  211,  39  L.  Ed.  401;   In 
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§  159.  (R.   S.  §   104.)     Proceedings  against  witnesses  failing  to 

testify. 
Whenever  a  witness  summoned  as  mentioned  in  section  one  hun- 
dred and  two  fails  to  testify,  and  the  facts  are  reported  to  either 
House,  the  President  of  the  Senate  or  the  Speaker  of  the  House, 
as  the  case  may  be,  shall  certify  the  fact  under  the  seal  of  the  Senate 
or  House  to  the  district  attorney  for  the  District  of  Columbia,  whose 
duty  it  shall  be  to  bring  the  matter  before  the  grand  jury  for  their 
action. 

Act  Jan.  24,  1857,  c.  19,  §  3,  11  Stat.  156. 

Note*  of  Deeifli^iii 


Punishment  for  contempts— The  Sen- 
ate and  House  may  punish  persons  oth- 
er than  its  own  members  for  contempts 
of  its  authority.  Anderson  v.  Dunn 
(1821)  6  Wheat  204,  5  L.  Ed.  242; 
Ex  parte  Nugent  (C.  C.  1848)  Fed. 
Cas.  No.  10,375. 

Though  ttie  Constitution  gives  no 
power  to  either  House  of  Congress  to 
punish  for  contempt,  except  when  com- 
mitted by  their  own  'members*  the 
House  of  Representatives,  while  a  Con- 
gress is'  sitting,  may  convict  one  for 
contempt  for  breach  of  tl^e  privileges  of 
the  House  and  of  the  dignity  and  au- 
thority of  the  same.  Anderson  v.  Dunn 
fl821)  6  Wheat  204,  225,  5  L.  Ed. 
242. 

K.,  for  refusing  to  answer  certain 
questions  put  to  him,  as  a  witness,  by 
the  House,  concerning  the  business  of 
a  real  estate  partnership  of  which  he 
was  a  member,  and  to  produce  certain 
books  and  papers  in  relation  thereto, 
was,  by  an  order  of  the  house,  impris- 
oned for  45  days  in  the  common  jail  of 
the  District  of  Columbia.  He  brought 
suit  to  recover  damages  therefor 
against  the  &-ergeant-at-arms,  who  ex- 
ecuted the  order,  and  the  members  of 
the  committee  who  caused  him  to  be 
brought  before  the  house,  where  he  was 
adjudged  to  be  in  contempt  of  its  au- 
thority. Held  that,  although  the  house 
can  punish  itb*  own  members  for  disor- 
derly conduct,  or  for  failure  to  attend 
its  sessions,  and  can  decide  cases  of 
contested  elections,  and  determine  the 
qualifications  of  its  members,  and  ex- 
ercise the  sole  power  of  impeachment 
of  officers  of  the  government,  and  may, 
where  the  examination  of  witnesses  is* 
necessary  to  the  performance  of  these 
duties,  fine  or  imprison  a  contumacious 
witnes-s,  there  is  not  found  in  the  Unit- 
ed States  Constitution  any  general  pow- 
er vested  in  either  house  to  punish  for 
contempt  KUbourn  v.  Thompson 
(1880)  103  U.  S.  168,  26  L.  Ed.  377. 

The  court,  without  affirming  that  such 
a  power  can  arise  in  any  case  other  than 
those  already  specified,  decides  that  it 
can  exist  in  no  case  where  the  house, 
attempting  to  exercise  it,  invokes  its 
aid  in  a  matter  to  which  its  authority 
does  not  extend,'  such  a&'  an  inquiry  into 
the  private  affairs  of  the  citizen.    Id. 

The  resolution  of  the  House  under 
which  K.  was  summoned  and  examined 
as  a  witnesb'  directed  its  committee  to 


examine  into  the  history  and  character 
of  what  was  called  the  "real  estate 
pool"  of  the  District  of  Columbia. 
The  preamble  recited,  as  the  grounds 
of  the  investigation,  that  J.  C.  &  Co., 
who  were  debtor^'  of  the  United  States, 
and  whose  affairs  were  then  in  litiga- 
tion before  a  bankruptcy  court,  had  an 
interest  in  the  pool,  or  were  creditors 
of  it  The  subject-matter  of  the  inves- 
tigation was  judicial,  and  not  legislative. 
It  was  then  pending  before  the  proper 
court  and  there  existed  no  power  in 
Congress,  or  in  either  house  thereof,  on 
the  allegation  that  an  insolvent  debtor 
of  the  United  States  was  interested  in 
a  private  business*  partnership,  to  inves- 
tigate the  affairs  of  that  partnership, 
and  consequently  no  authority  to  com- 
pel a  witnese  to  testify  on  the  sub- 
ject.   Id. 

The  parliament  of  England,  before  its 
separation  into  bodies  since  known  as 
the  "House  of  Lords"  and  the  "House 
of  Commons,"  was  a  high  court  of 
judicature,  the  highe&t  in  the  realm, 
possessed  of  the  general  power  incident 
to  such  a  court  of  punishing  for  con- 
tempt, and  on  its  separation  the  power 
remained  with  each  body,  but  neither 
house  of  CongresiB  was  constituted  a 
part  of  any  court  of  general  jurisdic- 
tion, nor  has  it  any  history  to  which 
the  exercise  of  such  jwwer  can  be  trac- 
ed. Its  power  must  be  sought  alone  in 
bome  express  grant  in  the  Constitution, 
or  be  found  necessary  to  carry  into  ef- 
fect such  powers  as  are  there  grant- 
ed.   Id. 

An  investigation  by  a  committee  of 
Congress,  under  a  resolution  reciting 
that  a  certain  firm,  who  were  debtors 
of  the  United  States,  were  interested  in 
a  so-called  real  estate  pool  in  the  Dis- 
trict of  Columbia,  the  history  and  char- 
acter of  which  the  committee  was  to 
examine,  on  the  assumption  that  a  set- 
tlement had  been  made  in  bankruptcy 
proceedings  against  said  debtor  to  the 
disadvantage  of  the  United  States,  was 
judicial  in  its  nature,  and  therefore  not 
a  legitimate  subject  of  legislative  in- 
quiry.   Id. 

An  inquiry  by  the  United  States  Sen- 
ate as  to  what  person,  if  any,  had  vio- 
lated the  rule  of  the  Senate  which  re- 
quires that  all  treaties  laid  before  them 
should  be  kept  secret  until  the  Senate 
should  take  off  the  injunction  of  secre- 
cy, is  a  matter  within  the  jurisdicdou 
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of  the  Senate,  and  it  may  panish  for 
contempt  of  anch  rule.  Ex  parte  Nu- 
gent (C.  C.  1848)  Fed.  Cas.  No.  10,- 
375. 

The  Senate  of  the  United  States  has 
a  right  to  hold  secret  sessions  wheneTer 
in  its  judgment  the  proceedings*  shall  re- 
quire secrecy,  and  may  pronounce  judg- 
ment in  secret  session  for  a  contempt 
^'hich  took  place  in  secret  session.    Id. 

The  Senate  and  House  are  the  sole 
judges  of  their  own  contempts;  and  in 
case  of  commitment  for  contempt  no 
other  body  or  court  can  have  a  right  to 
inquire  directly  into  the  correctness  or 
propriety  of  the  commitment,  or  to 
discharge  the  prisoner  on  habeas  cor- 
pus.   Id. 

Congress  cannot  compel  the  produc- 
tion of  private  books  and  papers'  of  citi- 
zens for  its  inspection,  except  in  the 
course  of  judicial  proceedings,  or  in 
suits  instituted  for  that  purpose,  and 
then  only  upon  averments*  that  its  rights 
in  some  way  depend  upon  evidence 
therein  contained.  In  re  Pacific  Ry. 
Commission  (C.  C.  1887)  32  Fed.  241. 

Congress  cannot  empower  a  commis- 
sion to  investigate  the  private  affairs, 
books,  and  papers*  of  the  officers  and 
employes  of  corporations  indebted  to 
the  government,  as  to  their  relations 
to  other  companies  with  which  such 
corporations  have  had  dealings,  except 
so  far  as  such  officers  and  employes  are 
willing  to  submit  the  same  for  inspec- 
tion; and  the  investigation  of  the  Pa- 
cific Railway  Commission  into  affairs 
of  officers  and  employes  of  the  Pacific 
Railway  Companies*,  under  the  act  of 
March  3,  1887,  is  limited  to  that  ex- 
tent    Id. 

The  judicial  power  of  the  United 
States  is  limited  to  "cases"  and  "con- 
troversies" enumerated  in  article  3,  §  1, 
Const,  as  modified  by  the  eleventh 
amendment  and  to  petitions  on  habeas* 
corpus,  and  cannot  be  extended  by  Con- 
gress; and  by  such  "cases"  and  "con- 
troversies"   are    meant   the   claims   of 

§  160.  (Act  May   1,  1876,  c.  88.) 

District  of  Columbia. 
Witnesses  residing  in  the  District  of  Columbia  and  not  in  the 
service  of  the  government  of  said  District  or  of  the  United  States, 
who  shall  be  summoned  to  give  testimony  before  any  committee 
of  the  House  of  Representatives,  shall  not  be  allowed*  exceeding 
two  dollars  for  each  day's  attendance  before  said  committee.  (19 
Stat.  41.) 

This  was  a  proviso  annexed  to  an  appropriation  in  the  deficiency  appropri- 
ation act  for  the  fiscal  year  1876,  cited  above. 
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litigants  brought  for  determination  by 
regular  judicial  proceedings  established 
by  law  or  custom.    Id. 

The  House  of  Representatives  has 
power  to  commit  for  contempt,  and 
hence  when  a  person  called  as  a  wit- 
ness before  a  House  committee  is 
found  guilty  of  a  contempt  in  refusing 
to  answer  questions,  the  order  of  the 
House  directing  his  imprisonment  is  a 
complete  protection  to  the  speaker  who 
orders  him  into  custody  of  the  ser- 
geant-at-arms.  Stewart  v.  Blaine  (D. 
C.  1874)  1  MacArthur,  453. 

A  Warrant  issued  by  order  of  the 
Senate  for  the  arrest  of  a  witness  for 
contempt  in  refusing  to  appear  before 
a  committee,  and  addressed  only  to  the 
sergeant-at-arms,  cannot  be  served  by 
deputy  in  Massachusetts.  Sanborn  v. 
Carleton  (1860)  81  Mass.  (15  Gray) 
399. 

Either  house  may  issue  its  warrant  or 
attachment  to  bring  before  it,  for  the 
purpose  of  giving  necessary  evidence  in 
legislative  proceedings',  a  witness  charg- 
ed with  contempt,  and  by  such  process 
may  take  him  from  the  custody  of  the 
sheriff  by  whom  he  is  imprisoned  on 
execution  in  a  proceeding  in  a  state 
court  Congress  is  not  restricted  to 
proceeding  by  habeas  corpus  in  such 
cases.  Wilckens  v.  WiUet  (N.  Y.  1864) 
4  Abb.  Dec.  596. 

Validity  of  provisions.— This  section 
is  not  unconstitutional,  either  on  the 
ground  that  it  delegates  exclusive  Ju- 
risdiction to  the  criminal  court  of  the 
district,  and  thereby  deprives  the  hous*- 
es  of  their  right  to  punish  witnesses 
for  contempt;  or  on  the  ground  that, 
if  the  houses  still  retain  their  author- 
ity, th<:  witncb'ses  would  be  put  twice  in 
jeopardy  for  the  same  offense.  In  re 
Chapman  (1897)  17  Sup.  Ct.  677,  681, 
166  U.  S.  661,  41  L.  Ed.  1154.* 

Cited  without  definite  application, 
In  re  Chapman  (1895)  15  Sup.  Ct 
331,  332,  156  U.  S.  211,  89  L.  Ed.  401. 

Fees  of  witnesses  residing  in 
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CHAPTER  EIGHT 
Contested  Elections 

See.  Sec. 

161.  Notice  of  intention  to  contest  176.  Depositions    taken    by    party    or 

1G2.  Time  for  answer.  agent. 

163.  Time  for  taking   testimony.  177.  Examination  of  witnesses. 

164.  Computation    of    time   for   taking  178.  Testimony,  to  what  confined. 

testimony.  179.  Testimony,  how   written    out   and 

165.  Notice  of  depositions;    service.  attested. 

166.  Testimony  taken  at  several  places      180.  Production  of  papers. 

at  same  time.  181.  Adjournments. 

167.  Who  may  issue  subpoenas.  182.  Notice,    etc.,    attached    to    deposi- 

168.  What  the  subpoena  shall  contain.  tions. 

169.  When  justices  of  the  peace  may  183.  Copy  of  notice  and  answer  to  ac- 

act.  company  testimony. 

170.  Depositions  by  consent.  184.  How    testimony    to    be    sent    to 

171.  Service  of  subpoena.  Clerk   of   House   of  Representa- 

172.  Witnesses  need  not  attend  out  of                 tives;  how  opened;  printing  testi- 

the  county.  mony,  etc. ;    briefs. 

173.  Penalty  for  failure   to  attend   or      185.  Fees  of  witnesses. 

testify.  186.  Fees  of  oflScers. 

174.  Witnesses  outside  of  district.  187.  Limitation  of  payment  for  expens- 

175.  Party  notified  may  select  an  offi-  es  of  contest  for  seat  in  House 

cer.  of  Representatives;    account  and 

vouchers  therefor. 

§  161.  (R.  S.  §  105.)     Notice  of  intention  to  contest. 

Whenever  any  person  intends  to  contest  an  election  of  any  mem- 
ber of  the  House  of  Representatives  of  the  United  States,  he  shall, 
within  thirty  days  after  the  result  of  such  election  shall  have  been 
determined  by  the  officer  or  board  of  canvassers  authorized  by  law 
to  determine  the  same,  give  notice,  in  writing,  to  the  member  whose 
seat  he  designs  to  contest,  of  his  intention  to  contest  the  same,  and, 
in  such  notice,  shall  specify  particularly  the  grounds  upon  which  he 
relies  in  the  contest. 

Act  Feb.  19,  1851,  c  11,  §  1,  9  Stat.  568. 

Notes  of  Deolsioiis 

Rights,  oto^  of  member  pendiny  con-  ered  to  be  in  all  respects*  endowed  with 
test-— Until  a  decision  is  made  which  the  same  rights,  powers,  and  privileges 
unseats  them,  members  of  Congress  as  other  members.  (1896)  21  Op. 
whose  seats  are  contested  are  consid-      Atty.  Gen.  342. 

§  162.  (R.  S.  §  106.)     Time  for  answer. 

Any  member  upon  whom  the  notice  mentioned  in  the  preceding 
section  may  be  served  shall,  within  thirty  days  after  the  service 
thereof,  answer  such  •notice,  admitting  or  denying  the  facts  alleged 
therein,  and  stating  specifically  any  other  grounds  upon  which  he 
rests  the  validity  of  his  election;  and  shall  serve  a  copy  of  his  an- 
swer upon  the  contestant. 

Act  Feb.  19,  1851,  c.  11,  §  2,  9  Stat.  5G8. 

§  163.  (R.  S.  §  107.)     Time  for  taking  testimony. 

In  all  contested-election  cases  the  time  allowed  for  taking  testimony 
shall  be  ninety  days,  and  the  testimony  shall  be  taken  in  the  follow- 
ing order:  The  contestant  shall  take  testimony  during  the  first 
forty  days,  the  returned  member  during  the  succeeding  forty  days, 
and  the  contestant  may  take  testimony  in  rebuttal  only  during  the 
remaining  ten  davs  of  said  period. 

Act  Jan.  10,  1873,  c  24,  §  1,  17  Stat.  408. 

This  section  was  construed  by  Act  March  2,  1875,  c.  119,  §  2,  post,  {  164. 

Notes  of  Deolsions 

Perjury^— Defendant  was  charged  be-  ing  testified  falsely  before  a  notary 
fore  a  state  court  with  perjury  in  hav-       public  in  a  proceeding  under  R,  S.  tit 

(59) 
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2,  c.  8    (this  chapter),  regulating  the  tion  of  the  Judiciary  Act  of  Aug.  13, 

taking  of  testimony  in  a  contest  for  a  1888,  post,  {  X233,  subd.  1,  giving  the 

seat  in  the  house  of  representatives  of  United    States    courts    exclusive    cog- 

the  United  States.     Held,  that  the  of-  nizance  of  all  crimes  cognizable  under 

fense  is  cognizable  only  by  the  federal  the  authority  of  the  United  States.    In 

courts,    under   R.    S.    §   5392,   port,    S  re  Loney    (C.   C.   1889)   38  Fed.   101, 

10295,  providing  for  the  punishment  of  judgment    affirmed    Thomas    v.    Loney 

perjury  in  any  case  in  which  the  laws  (1890)   10  S.  Ct  584,  134  U.  S.  372, 

of  the  United  States  authorize  an  oath  33  L.  Ed.  949. 
to  be  administered,  and  the  second  sec- 

§  164.  (Act  March  2,  1875,  c.  119,  §  2.)  Computation  of  time  for 
taking  testimony. 
Section  one  hundred  and  seven  of  the  Revised  Statutes  of  the 
United  States  shall  be  construed  as  requiring  all  testimony  in  cases 
of  contested  election  to  be  taken  within  ninety  days  from  the  day 
on  which  the  answer  of  the  returned  member  is  served  upon  the 
contestant.     (18  Stat.  338.) 

This  section  was  part  of  an  act  entitled  "An  act  further  supplemental  to  the 
various  acts  prescribing  the  mode  of  obtaining  eyidence  in  cases  of  contested 
elections." 

Section  1  of  the  act  repealed  in  part  R.  S.  {  127,  post,  f  184. 

§  1&5.  (R.  S.  §  108.)     Notice  of  depositions;  service. 

The  party  desiring  to  take  a  deposition  under  the  provisions  of 
this  chapter  shall  give  the  opposite  party  notice,  in  writing,  of  the 
time  and  place,  when  and  where  the  same  will  be  taken,  of  the  name 
of  the  witnesses  to  be  examined  and  their  places  of  residence,  and 
of  the  name  of  an  officer  before  whom  the  same  will  be  taken.  The 
notice  shall  be  personally  served  upon  the  opposite  party,  or  upon 
any  agent  or  attorney  authorized  by  him  to  take  testimony  or  cross- 
examine  witnesses  in  the  matter  of  such  contest,  if,  by  the  use  of 
reasonable  diligence,  such  personal  service  can  be  made ;  but  if,  by 
the  use  of  such  diligence,  personal  service  cannot  be  made,  the  serv- 
ice may  be  made  by  leaving  a  duplicate  of  the  notice  at  the  usual 
place  of  abode  of  the  opposite  party.  The  notice  shall  be  served  so 
as  to  allow  the  opposite  party  sufficient  time  by  the  usual  route  of 
travel  to  attend,  and  one  day  for  preparation,  exclusive  of  Sundays 
and  the  day  of  service.  Testimony  in  rebuttal  may  be  taken  on  five 
days'  notice. 

Act  Jan.  10,  1873,  c.  24,  §§  1,  3,  17  Stat.  408.  Act  Feb.  19,  1851,  c.  11,  |  0, 
9  Stat.  569. 

§  166.  (R.  S.  §  109.)     Testimony  taken  at  several  places  at  same 
time.   . 
Testimony  in  contested-election  cases  may  be  taken  at  two  or 
more  places  at  the  same  time. 

Act  Jan.  10,  1873,  c.  24,  §  1,  17  Stat.  408. 

Cited  without  definite  application. 
In  re  HoweU  (D.  O.  1902)  119  Fed. 
4G5. 

§  167.  (R.  S.  §  110.)     Who  may  issue  subpoenas. 

When  any  contestant  or  returned  member  is  desirous  of  obtain- 
ing testimony  respecting  a  contested  election,  he  may  apply  for  a 
subpoena  to  either  of  the  following  officers  who  may  reside  within 
the  congressional  district  in  which  the  election  to  be  contested  was 
held: 

First.  Any  judge  of  any  court  of  the  United  States. 

Second.  Any  chancellor,  judge,  or  justice  of  a  court  of  record  of 
any  State. 

(60) 
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Third.  Any  mayor,  recorder,  or  intendent  of  any  town  or  city. 
Fourth.  Any  register  in  bankruptcy  or  notary  public. 

Act  Feb.  19,  1851,  c.  11,  (  3,  9  Stat.  568.     Act  Jan.  23,  1869,  c  15,  15 
Stat.  267. 

Cited  without  definite  appiioation,  affirming  (C.  G.  1889)  38  Fed.  101; 
Thomas  v.  Loney  (1890)  10  Sup.  Ct  U.  S.  v.  Cover  (D.  C.  1891)  46  Fed. 
584,  585,  134  U.  S.  872,  33  L.  Ed.  949,      284. 

§  168.  (R.  S.  §  111.)     What  the  subpoena  shall  contain. 

The  officer  to  whom  the  application  authorized  by  the  preceding 
section  is  made  shall  thereupon  issue  his  writ  of  subpcena,  directed 
to  all  such  witnesses  as  shall  be  named  to  him,  requiring  their  at- 
tendance before  him,  at  some  time  and  place  named  in  the  subpoena, 
in  order  to  be  examined  respecting  the  contested  election. 
Act  Feb.  19,  1851,  c.  11,  S  3,  9  Stat  568. 

Cited  witliout  definite  application, 
V,  S.  V.  Cover  (D.  C.  1891)  46  Fed. 
284. 

§  169.  (R.  S.  §  112.)    When  justices  of  the  peace  may  act. 

In  case  none  of  the  officers  mentioned  in  section  one  hundred 
and  ten  are  residing  in  the  congressional  district  from  which  the 
election  is  proposed  to  be  contested,  the  application  thereby  author- 
ized may  be  made  to  any  two  justices  of  the  peace  residing  within 
the  district ;  and  they  may  receive  such  application,  and  jointly  pro- 
ceed upon  it. 

Act  Feb.  19,  1851,  c.  11,  S  10,  9  Stat.  570. 

Cited    witliout    definite    application, 

U.  S.  V.  Cover   (D.  C.  1891)  46  Fed. 
.284. 

§  170.  (R.  S.  §  113.)     Depositions  by  consent. 

It  shall  be  competent  for  the  parties,  their  agents  or  attorneys 
authorized  to  act  in  the  premises,  by  consent  in  writing,  to  take 
depositions  without  notice;  also,  by  such  written  consent,  to  take 
depositions  (whether  upon  or  without  notice)  before  any  officer  or 
officers  authorized  to  take  depositions  in  common  law,  or  civil  ac- 
tions, or  in  chancery,  by  either  the  laws  of  the  United  States  or  of 
the  State  in  which  the  same  may  be  taken,  and  to  waive  proof  of  the 
official  character  of  such  officer  or  officers.  Any  written  consent 
given  as  aforesaid  shall  be  returned  with  the  depositions. 
Act  Jan.  10,  1873,  c.  24,  {  3,  17  Stat.  408. 

§  171.  (R.  S.  §  114.)     Service  of  subpoena. 

Each  witness  shall  be  duly  served  with  a  subpoena,  by  a  <5opy 
thereof  delivered  to  him  or  left  at  his  usual  place  of  abode,  at  least 
five  days  before  the  day  on  which  the  attendance  of  the  witness  is 
required. 

Act  Feb.  19,  1861,  c.  11,  §  4,  9  Stat.  569. 

Cited  without  definite  appiioation, 
U.  S.  V.  Cover  (D.  C.  1891)  46  Fed. 
284. 

§  172.  (R.  S.  §  115.)     Witnesses  need  not  attend  out  of  the  county. 

No  witness  shall  be  required  to  attend  an  examination  out  of  the 
county  in  which  he  may  reside  or  be  served  with  a  subpoena. 
Act  Feb.  19,  1851,  c.  11,  §  4,  9  Stat.  569. 

Cited  without  definite  application, 
U.  S.  V.  Cover  (D.  C.  1891)  46  Fed. 
284. 

§  173.  (R.  S.  §  116.)     Penalty  for  failure  to  attend  or  testify. 

Any  person  who,  having  been  summoned  in  the  manner  above 
directed,  refuses  or  neglects  to  attend  and  testify,  unless  prevented 
by  sickness  or  unavoidable  necessity,  shall  forfeit  the  sum  of  twenty 
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dollars,  to  be  recovered,  with  costs  of  suit,  by  the  party  at  whose 
instance  the  subpoena  was  issued,  and  for  his  use,  by  an  action  of 
debt,  to  any  court  of  the  United  States ;  and  shall  also  be  liable  to 
an  indictment  for  a  misdemeanor,  and  punishment  by  fine  and  im- 
prisonment. 

Act  Feb.  19,  1851,  c.  11.  |  5,  9  Stat.  509. 

Notes  of  Deolaloni 

indictment  for  refusal  to  attend,  eto.  Jurisdiction  of  prosecution  for  per- 

—An    indictment    under    this    section  Jury.— A  state  court  has  no  jurisdiction 

which    avers    that    defendant,    having  of  a  prosecution  for  perjury  in  giving 

been  duly  served  with  a  subpoena,  etc,  a  deposition  before  a  notary  public  of 

"did  refuse  and  neglect  to  attend  and  the  state  to  be  used  in  proceedings  to 

testify,"  but  which  fails  to  allege  spe-  contest  an  election  of  a  member  of  the 

cial  statutory  authority  for  the  issue  of  House  of  Representatives.     In  re  Lo- 

the  subpoena,  and  the  particular  official  ney  (1890)   10  Sup.  Gt.  584,  585,  134 

by  whom  it  was  issued,  is  insufficient  U.   S.  372,  33  L.   Ed.  949. 
U.  S.  V.  Cover  (D.  C.  1891)  46  Fed. 
284. 

§  174.  (R.  S.  §  117.)     Witnesses  outside  of  district. 

Depositions  of  witnesses  residing  outside  of  the  district  and  be- 
yond the  reach  of  a  subpoena  may  be  taken  before  any  officer  au- 
thorized by  law  to  take  testimony  in  contested-election  cases  in  the 
district  in  which  the  witness  to  be  examined  may  reside. 
Act  Jan.  10,  1873,  c.  24,  §  2,  17  Stat  408. 

§  175.  (R.  S.  §  118.)     Party  notified  may  select  an  officer. 

The  party  notified  as  aforesaid,  his  agent  or  attorney,  may,  if 
he  see  fit,  select  an  officer  (having  authority  to  take  depositions 
in  such  cases)  to  officiate,  with  the  officer  named  in  the  notice,  in 
the  taking  of  the  depositions ;  and  if  both  such  officers  attend,  the 
depositions  shall  be  taken  before  them  both,  sitting  together,  and 
be  certified  by  them  both.  But  if  only  one  of  such  officers  attend, 
the  depositions  may  be  taken  before  and  certified  by  him  alone. 
Act  Jan.  10,  1873,  c.  24,  fi  3,  17  Stat  408. 

§  176.  (R.  S.  §  119.)     Depositions  taken  by  party  or  agent. 

At  the  taking  of  any  deposition  under  this  chapter,  either  party 
may  appear  and  act  in  person,  or  by  agent  or  attorney. 
Act  Jan.  10,  1873.  c.  24,  §  3,  17  Stat.  408. 

§  177.  (R.  S.  §  120.)     Examination  of  witnesses. 

All  witnesses  who  attend  in  obedience  to  a  subpoena,  or  who  at- 
tend voluntarily  at  the  time  and  place  appointed,  of  whose  examina- 
tion notice  has  been  given,  as  provided  by  this  chapter,  shall  then 
and  there  be  examined  on  oath  by  the  officer  who  issued  the  sub- 
poena, or,  in  case  of  his  absence,  by  any  other  officer  who  is  author- 
ized to  issue  such  subpoena,  or  by  the  officer  before  whom  the  depo- 
sitions are  to  be  taken  by  written  consent,  or  before  whom  the  depo- 
sitions of  witnesses  residing  outside  of  the  district  are  to  be  taken, 
as  the  case  may  be,  touching  all  such  matters  respecting  the  elec- 
tion about  to  be  contested  as  shall  be  proposed  by  either  of  the  par- 
ties or  their  agents. 

Act  Feb.  19,  1851,  c.  11,  §  7,  9  Stot  569. 

Cited    without    definite    applloation, 

U.  S.  V.  Cover   (D.  C.  1891)  46  Fed. 
284. 

§  178.  (R.  S.  §  121.)     Testimony,  to  what  confined. 

The  testimony  to  be  taken  by  either  party  to  the  contest  shall  be 
confined  to  the  proof  or  disproof  of  the  facts  alleged  or  denied  in 
the  notice  and  answer  mentioned  in  sections  one  hundred  and  five 
and  one  hundred  and  six. 

Act  Feb.  19,  1851,  c.  11,  §  9,  9  Stat  569. 

(G2) 
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§  179.  (R.  S.  §  122.)  Testimony,  how  written  out  and  attested. 
The  officer  shall  cause  the  testimony  of  the  witnesses,  together 
with  the  questions  proposed  by  the  parties  or  their  agents,  to  be 
reduced  to  writing  in  his  presence,  and  in  the  presence  of  the  par- 
ties or  their  agents,  if  attending,  and  to  be  duly  attested  by  the 
witnesses  respectively. 

Act  Feb.  19,  1851,  c.  11,  §  7,  9  Stat.  569. 

§  180.  (R.  S.  §  123.)     Production  of  papers. 

The  officer  shall  have  power  to  require  the  production  of  papers ; 
and  on  the  refusal  or  neglect  of  any  person  to  produce  and  deliver 
up  any  paper  or  papers  in  his  possession  pertaining  to  the  election, 
or  to  produce  and  deliver  up  certified  or  sworn  copies  of  the  same 
in  case  they  may  be  official  papers,  such  person  shall  be  liable  to  all 
the  penalties  prescribed  in  section  one  hundred  and  sixteen.  All 
papers  thus  produced,  and  all  certified  or  sworn  copies  of  official 
papers,  shall  be  transmitted  by  the  officer,  with  the  testimony  of  the 
witnesses,  to  the  Clerk  of  the  House  of  Representatives. 
Act  Feb.  19,  1851,  c.  11,  §  8,  9  Stat.  569. 

Note*  of  Deoisioiui 

Requiring    preservation   of   ballots.—  under   the    state    law   they   would   be 

Under  this  section  a  district  judge  has  destroyed   before  they  could  be   used; 

power,  and   it  is  his  duty,  on  proper  and  it  is  immaterial  whether  or  not  the 

application,  to  require  the  ballots  cast  .   issues  to  the  contest  have  been  made 

at   the  election  to  be  taken  from  the  up  so  as  to  authorize  the  taking  of  tes- 

boxes  and  preserved,  where  it  is  shown  timony  when  such  application  is  made, 

that  they  are  desired  as  evidence  by  one  In  re  Howell   (D.  C.   1902)   119  Fed. 

of  the  parties  to  the  contest,  and  that  465,  467. 

§  181.  (R.  S.  §  124.)     Adjournments. 

The  taking  of  the  testimony  may,  if  so  stated  in  the  notice,  be 
adjourned  from  day  to  day. 

Act  Jan.  10,  1873,  c.  24,  {  3,  17  Stat  408. 

§  182.  (R.  S.  §  125.)     Notice,  etc.,  attached  to  depositions. 

The  notice  to  take  depositions,  with  the  proof  or  acknowledgment 
of  the  service  thereof,  and  a  copy  of  the  subpoena,  where  any  has 
been  served,  shall  be  attached. to  the  depositions  when  completed. 

Act  Feb.  19,  1851,  c.  11,  §  7,  9  Stat  569.    Act  Jan.  10,  1873,  c.  24,  §  3,  17 
Stat  408. 

§  183.  (R.  S.  §  126.)     Copy  of  notice  and  answer  to  accompany 
testimony. 
A  copy  of  the  notice  of  contest,  and  of  the  answer  of  the  returned 
member,  shall  be  prefixed  to  the  depositions  taken,  and  transmitted 
with  them  to  the  Clerk  of  the  House  of  Representatives. 
Act  Feb.  19,  1851,  c.  11,  §  9,  9  Stat  569. 

§  184.  (R.  S.  §  127,  as  amended.  Act  March  2,  1875,  c.  119,  §  1, 
Act  March  2,  1887,  c.  318.)  How  testimony  to  be  sent  to  Clerk 
of  House  of  Representatives;  how  opened;  printing  testi- 
mony, etc. ;  briefs. 

All  officers  taking  testimony  to  be  used  in  a  contested  election 
case,  whether  by  deposition  or  otherwise,  shall,  when  the  taking 
of  the  same  is  completed,  and  without  unnecessary  delay,  certify 
and  carefully  seal  and  immediately  forward  the  same,  by  mail  or  by 
express,  addressed  to  the  Clerk  of  the  House  of  Representatives  of 
the  United  States,  Washington,  District  of  Columbia;  and  shall 
also  indorse  upon  the  envelope  containing  such  deposition  or  testi- 
mony the  name  of  the  case  in  which  it  is  taken,  together  with  the 
name  of  the  party  in  whose  behalf  it  is  taken,  and  shall  subscribe 
such  endorsement. 

The  Clerk  of  the  House  of  Representatives,  upon  the  receipt  of 
such  deposition  or  testimony,  shall  notify  the  contestant  and  the 
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contestee,  by  registered  letter  through  the  mails,  to  appear  before 
him  at  the  Capitol,  in  person  or  by  attorney,  at  a  reasonable  time 
to  be  named,  not  exceeding  twenty  days  from  the  mailing  of  such 
letter,  for  the  purpose  of  being  present  at  the  opening  of  the  sealed 
packages  of  testimony  and  of  agreeing  upon  the  parts  thereof  to  be 
printed.  Upon  the  day  appointed  for  such  meeting  the  said  clerk 
shall  proceed  to  open  all  the  packages  of  testimony  in  the  case,  in 
the  presence  of  the  parties  or  their  attorneys,  and  such  portions  o' 
the  testimony  as  the  parties  may  agree  to  have  printed  shall  be 
printed  by  the  Public  Printer,  under  the  direction  of  the  said  clerk; 
and  in  case  of  disagreement  between  the  parties  as  to  the  printing 
of  any  portion  of  the  testimony,  the  said  clerk  shall  determine 
whether  such  portion  of  the  testimony  shall  be  printed ;  and  the  said 
clerk  shall  prepare  a  suitable  index  to  be  printed  with  the  record. 
And  the  notice  of  contest  and  the  answer  of  the  sitting  member  shall 
also  be  printed  with  the  record. 

If  either  party,  after  having  been  duly  notified,  should  fail  to  at- 
tend, by  himself  or  by  an  attorney,  the  clerk  shall  proceed  to  open 
the  packages,  and  shall  cause  such  portions  of  the  testimony  to  be 
printed,  as  he  shall  determine. 

He  shall  carefully  seal  up  and  preserve  the  portions  of  the  testi- 
mony not  printed,  as  well  as  the  other  portions  when  returned  from 
the  Public  Printer,  and  lay  the  same  before  the  Committee  on  Elec- 
tions at  the  earliest  opportunity.  As  soon  as  the  testimony  in  any 
case  is  printed  the  clerk  shall  forward  by  mail,  if  desired,  two  copies 
thereof  to  the  contestant  and  the  same  number  to  the  contestee; 
and  shall  notify  the  contestant  to  file  with  the  clerk,  within  thirty 
days,  a  brief  of  the  facts  and  the  authorities  relied  on  to  establish 
his  case.  The  clerk  shall  forward  by  mail  two  copies  of  the  con- 
testants' brief  to  the  contestee,  with  like  notice. 

Upon  receipt  of  the  contestee's  brief  the  clerk  shall  forward  two 
copies  thereof  to  the  contestant,  who  may,  if  he  desires,  reply  to 
new  matter  in  the  contestee's  brief  within  like  time.  All  briefs  shall 
be  printed  at  the  expense  of  the  parties  respectively,  and  shall  be  of 
like  folio  as  the  printed  record;  and  sixty  copies  thereof  shall  be 
filed  with  the  clerk  for  the  use  of  the  committee  on  Elections. 

Act  Jan.  10,  1873,  c.  24,  {  4,  17  Stet.  409.  Act  March  2,  1875,  c.  119,  § 
1,  18  Stat.  338.    Act  March  2,  1887,  c.  318,  24  Stat.  445. 

R.  S.  §  127,  as  originally  enacted,  consisted  of  a  provision  nearly  the  same 
as  the  first  paragraph  set  forth  here,  with  a  further  clause  authorizing  the 
Clerk  of  the  House,  on  the  written  request  of  either  party,  to  open  any  depo- 
sition and  furnish  a  copy  to  either  party.  This  latter  portion  of  the  original 
section  was  repealed  by  Act  March  2,  1875,  c.  119,  §  1,  cited  above ;  and  the 
section  was  further  amended  by  Act  March  2,  1887,  c.  318,  also  cited  above, 
to  read  as  set  forth  here. 

§  185.  (R.  S.  §  128.)     Fees  of  witnesses. 

Every  witness  attending  by  virtue  of  any  subpoena  herein  directed 
to  be  issued  shall  be  entitled  to  receive  the  sum  of  seventy-five  cents 
for  each  day's  attendance,  and  the  further  sum  of  five  cents  for 
every  mile  necessarily  traveled  in  going  and  returning.  Such  al- 
lowance shall  be  ascertained  and  certified  by  the  officer  taking  the 
examination,  and  sliall  be  paid  by  the  party  at  whose  instance  such 
witness  was  summoned. 

Act  Feb.  19,  1851,  c.  11,  f  11,  9  Stat.  670. 

§  186.  (R.  S.  §  129.)     Fees  of  officers. 

Each  judge,  justice,  chancellor,  chief  executive  officer  of  a  town  or 
city,  register  in  bankruptcy,  notary  public,  and  justice  of  the  peace, 
who  shall  be  necessarily  employed  pursuant  to  the  provisions  of  this 
chapter,  and  all  sheriffs,  constables,  or  other  officers  who  may  be 
employed  to  serve  any  subpoena  or  notice  herein  authorized,  shall 
be  entitled  to  receive  from  the  party  at  whose  instance  the  service 
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shall  have  been  performed  such  fees  as  are  allowed  for  similar  serv- 
ices in  the  State  wherein  such  service  may  be  rendered. 
Act  Feb.  19,  1851,  c.  11,  §  11,  9  Stat  570. 

(R.  S.  §  130.    Superseded.) 
This  section  prohibited  payment  by  the  House  of  RepresentatiYes  for  ex- 
i>enses  incurred  in  prosecuting  or  defending  a  contested  election  case.    It  was 
7        uractically  superseded  by  the  provision  limiting  such  payments,  contained  in 
Act  March  3,  1879,  c.  182,  §  1,  post,  {  187. 

§  187.  (Act  March  3,  1879,  c.  182,  §  1.)     Limitation  of  pajrment 

for  expenses  of  contest  for  seat  in  House  of  Representatives ; 

account  and  vouchers  therefor. 
Hereafter  no  contestee  or  contestant  for  a  seat  in  the  House  of 
Representatives  shall  be  paid  exceeding  two  thousand  dollars  for 
expenses  in  election  contests;  and  before  any  sum  whatever  shall 
be  paid  to  a  contestant  or  contestee  for  expenses  of  election  con- 
test, he  shall  file  with  the  clerk  of  the  Committee  on  Elections  a 
full  and  detailed  account  of  his  expenses,  accompanied  by  the  vouch- 
ers and  receipts  for  each  item,  which  account  and  vouchers  shall  be 
sworn  to  by  the  party  presenting  the  same,  and  no  charges  for  wit- 
ness fees  shall  be  allowed  in  said  accounts  unless  made  in  strict 
conformity  to  section  one  hundred  and  twenty  eight  Revised  Stat- 
utes of  the  United  States.     (20  Stat.  400.) 

This  was  a  provision  accompanying  appropriations  for  expenses  incurred  in 
contested  election  cases  in  the  sundry  ciYil  appropriation  act  for  the  fiscal 
year  1880,  cited  above. 

R.  S.  8  128,  mentioned  in  this  provision,  is  set  forth  ante,  f  185. 


CHAPTER  EIGHT  A 
Contributions  for  Purpose  of  Influencing  Elections 

This  chapter,  inserted  here  as  additional  to  the  original  chapters  of  Title  II 
of  the  Revised  Statutes,  includes  the  provisions  of  Act  June  25,  1910,  c.  392, 
entitled  "An  act  providing  for  publicity  of  contributions  made  for  the  purpose 
of  influencing  elections  at  which  Representatives  in  Congress  are  elected,"  as 
amended  by  Act  Aug.  19,  1911,  c.  33,  entitled  "An  act  to  amend"  said  first- 
mentioned  act,  "and  extending  the  same  to  candidates  for  nomination  and 
election  to  the  offices  of  Representative  and  Senator  in  the  Congress  of  the 
United  States  and  limiting  the  amount  of  campaign  expenses,"  and  further 
amended  by  Act  Aug.  23,  1912,  c.  349,  37  Stat.  360. 
Sec.  Sec. 

188.  "Political  committee"  defined.  194.  Statements  by  others  than  politi- 

189.  Political  committee  to  have  chair-  cal  committees  of   expenditures, 

man  and   treasurer ;    treasurer's  etc.,  of  $50  or  more, 

duties.  195.  (1)  "Candidate"  defined. 

190.  Receipts  for  payments,  etc.,  by  po-  (2)  Statements    by    candidate    for 

litical  committee  to  be  preserved.  nomination    or    election    as 

191.  Account   to  treasurer  and   record  Representative,    of    moneys, 

of  contributions,  etc.  etc.,  received  and  expended, 

192.  Statemento  by  treasurer  to  be  filed  etc.,  to  be  filed  with  Clerk  of 

with  Clerk  of  House  of  Repre-  House     of    Representatives. 

^""^VJ  wi!!ti^n  preserved  and  ^^^^  nomination  and  before 

open  to  inspection.  pipotinn 

193.  Details  of  statements.  ,^,  «.  t         **     w  ^  .i  *      * 

(1)  Contributions,  etc.,  of  $100  or  <5)  Statements    by    candidate    for 

more.  nomination    or    election    as 

(2)  Aggregate      of     contributions,  Senator,  of  moneys,  etc.,  re- 

etc,  of  less  than  $100.  ceived  and  expended,  etc.,  to 

(3)  Total  of  contributions,  etc.  be    filed    with    Secretary    of 

(4)  Disbursements,  etc.,  of  $10  or  Senate,     before     nomination 

more.  .  and  before  election. 

(5)  Aggregate     of     disbursements,  (4)  Statements     by    candidate    of 

etc.,  of  less  than  $10.  moneys,    etc.,    received    and 

(6)  Total  of  disbursements,  etc*  expended,    etc,    to    be    filed 
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after  nomination   and    after  al  expenses,  not  within  this 
election.  section. 
QS)  Statements    by    candidates    to  (8)  Details    in     successive     state- 
include  statement  of  promis-  ments. 

es,  etc.,  made  relative  to  ap-  (9)  Person    contributing,    etc.,    to 

pointment,   etc.,  or   that  no  nomination    or    election    of 

such  promise,  etc.,  has  been  member   of   legislature,    and 

made.  thereafter  a  candidate  for  or 

(6)  Candidates  forbidden  to  prom-  elected   Senator,  required  to 

ise  office,  etc.;  candidates  for  comply  with  this  section;  de- 
Senator  forbidden  to  con-  tails  of  statements, 
tribute,  etc.,  to  nomination  (10)  Verification  of  statements ;  of- 
or  election  of  candidate  for  ficers  before  whom  to  be 
legislature  of  State;  contri-  made;  filing  statements  by 
butions  to  political  commit-  registered  mail, 
tees  permitted.  (11)  Effect  of  act  on  laws  of  State. 

(7)  Contributions  or  expenditures,      196.  Personal    expenses    for    traveling, 

etc.,  by  candidates  not  to  ex-  stationery,    etc.,   for  influencing, 

ceed   amount  allowed   under  in  two  or  more  states,  election  of 

laws  of  State;    limit  of  ag-  Representatives,    not    subject   to 

gregate    for    candidate    for  act. 

Representative  for   Senator;  197.  Legal  expenses  in  election  contests 
assessments,  etc.,  under  laws  not  limited  or  affected  by  act. 

of  State,  and  certain  person-  198.  Punishment  for  violation  of  act 

§  188,  (Act  June  25,  1910,  c.  392,  §  1.)  "Political  committee"  de- 
fined. 
The  term  "political  committee"  under  the  provisions  of  this  Act 
shall  include  the  national  committees  of  all  political  parties  and 
the  national  congressional  campaign  committees  of  all  political 
parties  and  all  committees,  associations,  or  organizations  which 
shall  in  two  or  more  States  influence  the  result  or  attempt  to  in- 
fluence the  result  of  an  election  at  which  Representatives  in  Con- 
gress are  to  be  elected.    (36  Stat.  822.) 

§  189.  (Act  June  25,  1910,  c.  392,  §  2.)  Political  committee  to 
have  chairman  and  treasurer;  treasurer's  duties. 
Every  political  committee  as  defined  in  this  Act  shall  have  a 
chairman  and  a  treasurer.  It  shall  be  the  duty  of  the  treasurer 
to  keep  a  detailed  and  exact  account  of  all  money  or  its  equivalent 
received  by  or  promised  to  such  committee  or  any  member  thereof, 
or  by  or  to  any  person  acting  under  its  authority  or  in  its  behalf,  and 
the  name  of  every  person,  firm,  association,  or  committee  from  whom 
received,  and  of  all  expenditures,  disbursements,  and  promises  of 
payment  or  disbursement  made  by  the  committee  or  any  member 
thereof,  or  by  any  person  acting  under  its  authority  or  in  its  behalf, 
and  to  whom  paid,  distributed,  or  disbursed.  No  officer  or  member 
of  such  committee,  or  other  person  acting  under  its  authority  or  in 
its  behalf,  shall  receive  any  money  or  its  equivalent,  or  expend  or 
promise  to  expend  any  money  on  behalf  of  such  committee,  until 
after  a  chairman  and  treasurer  of  such  committee  shall  have  been 
chosen.     (36  Stat.  823.) 

§  190.  (Act  June  25,  1910,  c.  392,  §  3.)  Receipts  for  payments, 
etc.,  by  political  committee  to  be  preserved. 
Every  payment  or  disbursement  made  by  a  political  committee 
exceeding  ten  dollars  in  amount  be  evidenced  by  a  receipted  bill 
stating  the  particulars  of  expense,  and  every  such  record,  voucher, 
receipt,  or  account  shall  be  preserved  for  fifteen  months  after  the 
election  to  which  it  relates.    (36  Stat.  823.) 

§  191.  (Act  June  25,  1910,  c.  392,  §  4.)     Account  to  treasurer  and 
record  of  contributions,  etc. 
Whoever,  acting  under  the  authority  or  in  behalf  of  such  po- 
'  litical  committee,  whether  as  a  member  thereof  or  otherwise,  re- 
ceives any  contribution,  payment,  loan,  gift,  advance,  deposit,  or 
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promise  of  money  or  its  equivalent  shall,  on  demand,  and  in  any  event 
within  five  days  after  the  receipt  of  such  contribution,  payment,  loan, 
gift,  advance,  deposit,  or  promise,  render  to  the  treasurer  of  such 
political  committee  a  detailed  account  of  the  same,  together  with  the 
name  and  address  from  whom  received,  and  said  treasurer  shall 
forthwith  enter  the  same  in  a  ledger  or  record  to  be  kept  by  him  for 
that  purpose.    (36  Stat.  823.) 

§  192.  (Act  June  25,  1910,  c.  392,  §  5,  as  amended,  Act  Aug.  19, 
1911,  c.  33,  §  1.)  Statements  by  treasurer  to  be  filed  with 
Clerk  of  House  of  Representatives;  to  be  preserved  and  open 
to  inspection. 

The  treasurer  of  every  such  political  committee  shall,  not  more 
than  fifteen  days  and  not  less  than  ten  days  next  before  an  elec- 
tion at  which  Representatives  in  Congress  are  to  be  elected  in  two 
or  more  States,  file  in  the  office  of  the  Clerk  of  the  House  of  Rep- 
resentatives at  Washington,  District  of  Columbia,  with  said  Clerk, 
an  itemized  detailed  statement;  and  on  each  sixth  day  thereafter 
until  such  election  said  treasurer  shall  file  with  said  Clerk  a, supple- 
mental itemized  detailed  statement.  Each  of  said  statements  shall 
conform  to  the  requirements  of  the  following  section  of  this  Act, 
except  that  the  supplemental  statement  herein  required  need  not  con- 
tain any  item  of  which  publicity  is  given  in  a  previous  statement 
Each  of  said  statements  shall  be  full  and  complete,  and  shall  be  signed 
and  sworn  to  by  said  treasurer. 

It  shall  also  be  the  duty  of  said  treasurer  to  file  a  similar  state- 
ment with  said  Clerk  within  thirty  days  after  such  election,  such  final 
statement  also  to  be  signed  and  sworn  to  by  said  treasurer  and  to 
conform  to  the  requirements  of  the  following  section  of  this  Act. 
The  statements  so  filed  with  the  Clerk  of  the  House  shall  be  preserved 
by  him  for  fifteen  months  and  shall  be  a  part  of  the  public  records 
of  his  office  and  shall  be  open  to  public  inspection.  (36  Stat.  823. 
37  Stat.  25.) 

This  section,  as  originally  enacted,  contained  only  provisions  for  the  filing, 
etc,  of  a  statement  after  election,  similar  to  those  of  the  second  paragraph 
of  the  section  as  set  forth  here.  It  was  amended  by  Act  Aug.  19,  1911,  c  33, 
S  1,  cited  above,  chiefly  by  inserting  the  requirements  as  to  statements  before 
election,  contained  in  the  first  paragraph. 

§  193.  (Act  June  25,  1910,  c.  392,  §  6,  as  amended,  Act  Aug.  19, 
1911,  c.  33,  §  1.)     Details  of  statements. 
The  statements  required  by  the  preceding  section  of  this  Act 
shall  state: 

(1)  Contributions,  etc.,  of  $100  or  more. 

First.  The  name  and  address  of  each  person,  firm,  association,  or 
committee  who  or  which  has  contributed,  promised,  loaned,  or  ad- 
vanced to  such  political  committee,  or  any  officer,  member,  or  agent 
thereof,  either  in  one  or  more  items,  money  or  its  equivalent  of  the 
aggregate  amount  or  value  of  one  hundred  dollars  or  more,  and  the 
amount  or  sum  contributed,  promised,  loaned,  or  advanced  by  each. 

This  subdivision  was  amended  by  Act  Aug.  19,  1911,  c.  33,  |  1,  by  adding, 
at  the  end  thereof,  the  words  "and  the  amount  or  sum  contributed,  promised, 
loaned,  or  advanced  by  each." 

<2)  Aggregate  of  contributions,  etc.,  of  less  than  $100. 

Second.  The  aggregate  sum  contributed,  promised,  loaned,  or  ad- 
vanced to  such  political  committee,  or  to  any  officer,  member,  or  agent 
thereof,  in  amounts  of  less  than  one  hundred  dollars. 

This  subdivision  was  amended  by  Act  Aug.  19,  1911,  c.  33,  |  1,  by  substi- 
tuting the  word  "aggregate"  for  the  original  word  "total,"  and  by  inserting  the 
word  "of  before  the  words  "less  than  one  hundred  dollars." 

(87) 


§   198  THB  CONGBBSS  (Tit  2 

(3)  Total  of  contributions,  etc. 

Third.  The  total  sum  of  all  contributions,  promises,  loans,  and  ad- 
vances received  by  such  political  committee  or  any  officer,  member, 
or  agent  thereof. 

(4)  Disbursements,  etc.,  of  $10  or  more. 

Fourth.  The  name  and  address  of  each  person,  firm,  association, 
or  committee  to  whom  such  political  committee,  or  any  officer,  mem- 
ber, or  agent  thereof,  has  distributed,  disbursed,  contributed,  loaned, 
advanced,  or  promised  any  sum  of  money  or  its  equivalent  of  the 
amount  or.  value  of  ten  dollars  or  more,  stating  the  amount  or  sum 
distributed,  disbursed,  contributed,  loaned,  advanced,  or  promised  to 
each,  and  the  purpose  thereof. 

This  sabdivision  was  amended 'by  Act  Aug.  10,  1911,  c.  33,  {  1,  by  change 
ing  the  order  of  the  words  "disbursed,  distributed"  to  "distributed,  disbursed," 
where  they  first  occur,  and  by  inserting  the  words  "stating  the  amount  or 
sum  distributed,  disbursed,  contributed,  loaned,  advanced,  or  promised  to 
each,"  before  the  words  "and  the  purpose  thereof." 

(5)  Aggregate  of  disbursements,  etc.,  of  less  than.  $10. 

Fifth*.  The  aggregate  sum  distributed,  disbursed,  contributed,  loan- 
ed, advanced,  or  promised  by  such  political  committee,  or  any  of- 
ficer, member,  or  agent  thereof,  where  the  amount  or  value  of  such 
distribution,  disbursement,  loan,  advance,  or  promise  to  any  one  per- 
son, firm,  association,  or  committee  in  one  or  more  items  is  less  than 
ten  dollars. 

This  subdivision  was  amended  by  Act  Aug.  19,  1911,  c  33,  §  1,  by  substi- 
tuting the  word  "aggrej^ate"  for  the  original  word  "total,"  and  by  changing 
the  order  of  the  words  "disbursed,  distributed,"  to  "distributed,  disbursed," 
and  of  the  words  "disbursement,  distribution,"  to  "distribution,  disbursement." 

(6)  Total  of  disbursements,  etc. 

Sixth.  The  total  sum  disbursed,  distributed,  contributed,  loaned, 
advanced,  or  promised  by  such  political  committee,  or  any  officer, 
member,  or  agent  thereof.    (36  Stat.  823.    37  Stat.  25.) 

§  194.  (Act  June  25,  1910,  c.  392,  §  7.)  Statements  by  others  than 
political  committees  of  expenditures,  etc.,  of  $50  or  more. 
Every  person,  firm,  association,  or  committee,  except  political 
committees  as  hereinbefore  defined,  that  shall  expend  or  promise 
any  sum  of  money  or  other  thing  of  value  amounting  to  fifty  dol- 
lars or  more  for  the  purpose  of  influencing  or  controlling,  in  two 
or  more  States,  the  result  of  an  election  at  which  Representatives  to 
the  Congress  of  the  United  States  are  elected,  unless  he  or  it  shall 
contribute  the  same  to  a  political  committee  as  hereinbefore  defined, 
shall  file  the  statements  of  the  same  under  oath,  as  required  by  section 
six  of  this  Act,  in  the  office  of  the  Clerk  of  the  House  of  Representa- 
tives, at  Washington,  District  of  Columbia,  which  statements  shall 
be  held  by  said  Clerk  in  all  respects  as  required  by  section  five  of 
this  Act.     (36  Stat.  824.) 

§  195.  (Act  Jyne  25,  1910,  c.  392,  §  8,  as  amended,  Act  Aug.  19, 
1911,  c.  33,  §  2,  and  Act  Aug.  23,  1912,  c.  349.)     (1)  "Candi- 
date" defined. 
The  word  "candidate"  as  used  in  this  section  shall  include  all 
persons  whose  names  are  presented  for  nomination  for  Representa- 
tive or  Senator  in  the  Congress  of  the  United  States  at  any  primary 
election  or  nominating  convention,  or  for  indorsement  or  election  at 
any  general  or  special  election  held  in  connection  with  the  nomina- 
tion or  election  of  a  person  to  fill  such  office,  whether  or  not  such 
persons  are  actually  nominated,  indorsed,  or  elected, 
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(2)  Statements  by  candidate  for  nomination  or  election  as  Repre- 
sentative, of  moneys,  etc^,  received  and  expended,  etc.,  to  be 
filed  with  Clerk  of  House  of  Representatives,  before  nomina- 
tion and  before  election. 

Every  person  Who  shall  be  a  candidate  for  nomination  at  any 
primary  election  or  nominating  convention,  or  for  election  at  any 
general  or  special  election,  as  Representative  in  the  Congress  of  the 
United  States,  shall,  not  less  than  ten  nor  more  than  fifteen  days  be- 
fore the  day  for  holding  such  primary  election  or  nominating  con- 
vention, and  not  less  than  ten  nor  more  than  fifteen  days  before  the 
day  of  the  general  or  special  election  at  which  candidates  for  Repre- 
sentatives are  to  be  elected,  file  with  the  Clerk  of  the  House  of  Rep- 
resentatives at  Washington,  Distrfct  of  Columbia,  a  full,  correct,  and 
itemized  statement  of  all  moneys  and  things  of  value  received  by  him 
or  by  anyone  for  him  with  his  knowledge  and  consent,  from  any 
source,  in  aid  or  support  of  his  candidacy,  together  with  the  names 
of  all  those  who  have  furnished  the  same  in  whole  or  in  part;  and 
such  statement  shall  contain  a  true  and  itemized  account  of  all  mon- 
eys and  things  of  value  given,  contributed,  expended,  used,  or  prom- 
ised by  such  candidate,  or  by  his  agent,  representative,  or  other  per- 
son for  and  in  his  behalf  with  his  knowledge  and  consent,  together 
with  the  names  of  all  those  to  whom  any  and  all  such  gifts,  contribu- 
tions, payments,  or  promises  were  made,  for  the  purpose  of  procur- 
ing his  nomination  or  election. 

(3)  Statements  by  candidate  for  nomination  or  election  as  Sena- 
tor, of  moneys,  etc.,  received  and  expended,  etc.,  to  be  filed 
with  Secretary  of  Senate,  before  nomination  and  before  elec- 
tion. 

Every  person  who  shall  be  a  candidate  for  nomination  at  any  pri- 
mary election  or  nominating  convention,  or  for  indorsement  at  any 
general  or  special  election,  or  election  by  the  legislature  of  any  State, 
as  Senator  in  the  Congress  of  the  United  States,  shall,  not  less  than 
ten  nor  more  than  fifteen  days  before  the  day  for  holding  such  pri- 
mary election  or  nominating  convention,  and  not  less  than  ten  nor 
more  than  fifteen  days  before  the  day  of  the  general  or  special  elec- 
tion at  which  he  is  seeking  indorsement,  and  not  less  than  five  nor 
more  than  ten  days  before  the  day  upon  which  the  first  vote  is  to 
be  taken  in  the  two  houses  of  the  legislature  before  which  he  is  a 
candidate  for  election  as  Senator,  file  with  the  Secretary  of  the  Sen- 
ate at  Washington,  District  of  Columbia,  a  full,  correct,  and  itemized 
statement  of  all  moneys  and  things  of  value  received  by  him  or  by 
anyone  for  him  with  his  knowledge  and  consent,  from  any  source,  in 
aid  or  support  of  his  candidacy,  together  with  the  names  of  all  those 
who  have  furnished  the  same  in  whole  or  in  part;  and  such  state- 
ment shall  contain  a  true  and  itemized  account  of  all  moneys  and 
things  of  value  given,  contributed,  expended,  used,  or  promised  by 
such  candidate,  or  by  his  agent,  representative,  or  other  person  for 
and  in  his  behalf  with  his  knowledge  and  consent,  together  with  the 
names  of  all  those  to  whom  any  and  all  such  gifts,  contributions, 
payments,  or  promises  were  made  for  the  purpose  of  procuring  his 
nomination  or  election. 

(4)  Statements  by  candidate  of  moneys,  etc.,  received  and  ex- 
pended, etc.,  to  be  filed  after  nomination  and  after  election. 

Every  such  candidate  for  nomination  at  any  primary  election  or 
nominating  convention,  or  for  indorsement  or  election  at  any  general 
or  special  election,  or  for  election  by  the  legislature  of  any  State,  shall, 
within  fifteen  days  after  such  primary  election  or  nominating  conven- 
tion, and  within  thirty-  days  after  any  such  general  or  special  election, 
and  within  thirty  days  after  the  day  upon  which  the  legislature  shall 
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have  elected  a  Senator,  file  with  the  Clerk  of  the  House  of  Represent- 
atives or  with  the  Secretary  of  the  Senate,  as  the  case  may  be,  a  full, 
correct,  and  itemized  statement  of  all  moneys  and  things  of  value 
received  by  him  or  by  anyone  for  him  with  his  knowledge  and  con- 
sent, from  any  source,  in  aid  or  support  of  his  candidacy,  together 
with  the  names  of  all  those  who  have  furnished  the  same  in  whole  or 
in  part ;  and  such  statement  shall  contain  a  true  and  itemized  account 
of  all  moneys  and  things  of  value  given,  contributed,  expended,  used, 
or  promised  by  such  candidate,  or  by  his  agent,  representative,  or 
other  person  for  and  in  his  behalf  with  his  knowledge  and  consent, 
up  to,  on,  and  after  the  day  of  such  primary  election,  nominating  con- 
vention, general  or  special  election,  or  election  by  the  legislature,  to- 
gether with  the  names  of  all  those  to  whom  any  and  all  such  gifts, 
contributions,  payments,  or  promises  were  made  for  the  purpose  of 
procuring  his  nomination,  indorsement,  or  election. 

(5)  Statements  by  candidates  to  include  statement  of  promises, 
etCy  made  relative  to  appointment,  etc.,  or  that  no  such  prom- 
ise,  etc.,  has  been  made. 

Every  such  candidate  shall  include  therein  a  statement  of  every 
promise  or  pledge  made  by  him,  or  by  any  one  for  him  with  his  knowl- 
edge and  consent  or  to  whom  he  has  given  authority  to  make  any 
such  promise  or  pledge,  before  the  completion  of  any  such  primary 
election  or  nominating  convention  or  general  or  special  election  or 
election  by  the  legislature,  relative  to  the  appointment  or  recommenda- 
tion for  appointment  of  any  person  to  any  position  of  trust,  honor, 
or  profit,  either  in  the  county,  State,  or  Nation,  or  in  any  political 
subdivision  thereof,  or  in  any  private  or  corporate  employment,  for. 
the  purpose  of  procuring  the  support  of  such  person  or  of  any  per- 
son in  his  candidacy,  and  if  any  such  promise  or  pledge  shall  have 
been  made  the  name  or  names,  the  address  or  addresses,  and  the  oc- 
cupation or  occupations,  of  the  person  or  persons  to  whom  such  prom- 
ise or  pledge  shall  have  been  made,  shall  be  stated,  together  with  a 
description  of  the  position  relating  to  which  such  promise  or  pledge 
has  been  made.  In  the  event  that  no  such  promise  or  pledge  has 
been  made  by  such  candidate,  that  fact  shall  be  distinctly  stated. 

(6)  Candidates  forbidden  to  promise  office,  etc.;  candidates  for 
Senator  forbidden  to  contribute,  etc.,  to  ndmination  or  elec- 
tion of  candidate  for  legislature  of  State;  contributions  to 
political  committees  permitted. 

No  candidate  for  Representative  in  Congress  or  for  Senator  of  the 
United  States  shall  promise  any  office  or  position  to  any  person,  or  to 
use  his  influence  or  to  give  his  support  to  any  person  for  any  office  or 
position  for  the  purpose  of  procuring  the  support  of  such  person,  or 
of  any  person,  in  his  candidacy ;  nor  shall  any  candidate  for  Senator 
of  the  United  States  give,  contribute,  expend,  use,  or  promise  any 
money  or  thing  of  value  to  assist  in  procuring  the  nomination  or  elec- 
tion of  any  particular  candidate  for  the  legislature  of  the  State  in 
which  he  resides,  but  such  candidate  may,  within  the  limitations  and 
restrictions  and  subject  to  the  requirements  of  this  act,  contribute  to 
political  committees  having  charge  of  the  disbursement  of  campaign 
ftmds. 

(7)  Contributions  or  expenditures,  etc.,  by  candidates  not  to  ex- 
ceed amount  allowed  under  laws  of  State;  limit  of  aggregate 
for  candidate  for  Representative  or  for  Senator;  assessments, 
etc.,  under  laws  of  State,  and  certain  personal  expenses,  not 
within  this  section. 

No  candidate  for  Representative  in  Congress  or  for  Senator  of  the 
United  States  shall  give,  contribute,  expend,  use,  or  promise,  or  cause 
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to  be  given,  contributed,  expended,  used,  br  promised,  in  procuring 
his  nomination  and  election,  any  sum,  in  the  aggregate,  in  excess  of 
the  amount  which  he  may  lawfully  give,  contribute,  expend,  or  prom- 
ise under  the  laws  of  the  State  in  which  he  resides :  Provided,  That 
no  candidate  for  Representative  in  Congress  shall  give,  contribute, 
expend,  use,  or  promise  any  sum,  in  the  aggregate,  exceeding  five 
thousand  dollars  in  any  campaign  for  his  nomination  and  election; 
and  no  candidate  for  Senator  of  the  United  States  shall  give,  con- 
tribute, expend,  use,  or  promise  any  sum,  in  the  aggregate,  exceeding 
ten  thousand  dollars  in  any  campaign  for  his  nomination  and  election : 
Provided  further.  That  money  expended  by  any  such  candidate  to 
meet  and  discharge  any  assessment,  fee,  or  charge  made  or  levied 
upon  candidates  by  the  laws  of  the  State  in  which  he  resides,  or  for 
his  necessary  personal  expenses,  incurred  for  himself  alone,  for  travel 
and  subsistence,  stationery  and  postage,  writing  or  printing  (other 
than  in  newspapers),  and  distributing  letters,  circulars,  and  posters, 
and  for  tel^raph  and  telephone  service,  shall  not  be  regarded  as  an 
expenditure  within  the  meaning  of  this  section,  and  shall  not  be  con- 
sidered any  part  of  the  sum  herein  fixed  as  the  limit  of  expense  and 
need  not  be  shown  in  the  statements  herein  required  to  be  filed. 

(8)  Details  in  successive  statements. 

The  statements  herein  required  to  be  made  and  filed  before  the 
general  election,  or  the  election  by  the  legislature  at  which  such  can- 
didate seeks  election,  need  not  contain  items  of  which  publicity  is 
given  in  a  previous  statement,  but  the  statement  required  to  be  made 
and  filed  after  said  general  election  or  election  by  the  legislature  shall, 
in  addition  to  an  itemized  statement  of  all  expenses  not  theretofore 
g^ven  publicity,  contain  a  summary  of  all  preceding  statements. 

(9)  Person  contributing,  etc.,  to  nomination  or  election  of  member 
of  legislature,  and  thereafter  a  candidate  for  or  elected  Sen- 
ator, required  to  comply  with  this  section ;  details  of  state- 
ments. 

Any  person,  not  then  a  candidate  for  Senator  of  the  United  States, 
who  shall  have  given,  contributed,  expended,  used,  or  promised  any 
money  or  thing  of  value  to  aid  or  assist  in  the  nomination  or  election 
of  any  particular  member  of  the  legislature  of  the  State  in  which 
he  resides,  shall,  if  he  thereafter  becomes  a  candidate  for  such  office, 
or  if  he  shall  thereafter  be  elected  to  such  office  without  becoming  a 
candidate  therefor,  comply  with  all  of  the  provisions  of  this  section 
relating  to  candidates  for  such  office,  so  far  as  the  same  may  be  ap- 
plicable ;  and  the  statement  herein  required  to  be  made,  verified,  and 
filed  after  such  election  shall  contain  a  full,  true,  and  itemized  ac- 
count of  each  and  every  gift,  contribution,  expenditure,  and  promise 
whenever  made,  in  any  wise  relating  to  the  nomination  or  election  of 
members  of  the  legislature  of  said  State,  or  in  any  wise  connected 
with  or  pertaining  to  his  nomination  and  election  of  which  publicity 
is  not  given  in  a  previous  statement. 

(10)  Verification  of  statements;  officers  before  whom  to  be  made; 
filing  statements  by  registered  mail. 

Every  statement  herein  required  shall  be  verified  by  the  oath  or 
affirmation  of  the  candidate,  taken  before  an  officer  authorized  to 
administer  oaths;  and  the  depositing  of  any  such  statement  in  a 
regular  post  office,  directed  to  the  Clerk  of  the  House  of  Repre- 
sentatives or  to  the  Secretary  of  the  Senate,  as  the  case  may  be, 
duly  stamped  and  registered  within  the  time  required  herein  shall 
be  deemed  a  sufficient  filing  of  any  such  statement  under  any  of 
the  provisions  of  this  Act. 
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(11)  E£Fect  of  act  on  laws  of  State. 

This  Act  shall  not  be  construed  to  annul  or  vitiate  the  laws  of 
any  State,  not  directly  in  conflict  herewith,  relating  to  the  nomination 
or  election  of  candidates  for  the  offices  herein  named,  or  to  exempt 
any  such  candidate  from  complying  with  such  State  laws.  (36  Stat. 
824.   37  Stat.  26.    37  Stat.  360.) 

Thli  section  was  inserted  as  a  new  section  after  section  7  of  Act  June  25, 
1910,  c  392,  by  section  2  of  tbe  amendatory  act  of  Aug,  19,  1911,  c.  33,  cited 
above.  As  so  enacted,  it  contained  provisions,  in  the  10th  paragraph  thereof, 
following  the  words  "an  officer  authorized  to  administer  oaths,"  describing  the 
officers  before  whom  the  oath  required  should  be  taken.  It  Avas  amended  by 
Aet  Aug.  23^  1912,  c  349,  also  dted  above,  by  omitting  said  provisions,'  mak- 
ing the  paragraph  read  as  set  forth  here. 

§  196.  (Act  June  25,  1910,  c.  392,  §  9,  as  amended.  Act  Aug.  19, 
1911,  c.  33,  §  2.)  Personal  expenses  for  traveling,  stationery, 
etc.,  for  influencing,  in  two  or  more  states,  election  of  Rep- 
resentatives, not  subject  to  act. 

Any  person  may  in  connection  with  such  election  incur  and  pay 
from  his  own  private  funds  for  the  purpose  of  influencing  or  con- 
trolling, in  two  or  more  States,  the  results  of  an  election  at  which 
Representatives  to  the  Congress  of  the  United  States  are  elected, 
all  necessary  personal  expenses  for  his  traveling,  for  stationery, 
and  postage,  and  for  telegraph  and  telephone  service  without  being 
subject  to  the  provisions  of  this  Act.     (36  Stat.  824.    37  Stat.  26.) 
This  section,  which  was  originally  enacted  as  section  8  of  Act  June  25, 1910, 
c.  392,  was  amended  and  it  and  sections  9  and  10  of  said  a^^  were  renumbered 
as  sections  9,  10,  and  11,  by  Act  Aug.  19,  1911,  c  33,  fi  2  cited  above.     By 
said  amendment  the  word  "necessary"  was  inserted  before  the  words  "per^ 
aonal  expenses  for  his  trayeling,"  and  the  words  immediately  following  in  the 
section  as  originally  enacted,  "and  for  purposes  incidental  to  traveling,"  wera 
omitted. 

§  197.  (Act  June  25,  1910,  c.  392,  §  10,  as  amended.  Act  Aug.  19, 
1911,  c.  33,  §  2.)  Legal  expenses  in  election  contests  not  lim- 
ited or  affected  by  act. 

Nothing  contained  in  this  Act  shall  limit  or  affect  the  right  of 
any  person  to  spend  money  for  proper  legal  expenses  in  maintain- 
ing or  contesting  the  results  of  any  election.  (36  Stat.  824.  37 
Stat.  26.) 

See  note  to  preceding  section. 

§  198.  (Act  June  25,  1910,  c.  392,  §  11,  as  amended,  Act  Aug.  19, 
1911,  c.  33,  §  2.)     Punishment  for  violation  of  act 

Every  person  willfully  violating  any  of  the  foregoing  provisions 
of  this  Act  shall,  upon  conviction,  be  fined  not  more  than  one 
thousand  dollars  or  imprisoned  not  more  than  one  year,  or  both, 
(36  Stat.  824.    37  Stat.  26.) 

See  note  to  section  9  of  this  act,  ante,  §  19d. 
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Time  of  appointing  electors. 

Number  of  electors. 

Vacancies  in  electoral  college. 

Failure  to  malce  a  choice  on  the 
appointed  day. 

Meeting  and  vote  of  electors. 

Determination  of  controversy  as  to 
appointment  of  electors. 

Certificates  of  appointment  of  elec- 
tors, and  of  determination  of 
controversy. 

Manner  of  voting. 

Certificates  to  be  made  and  signed. 

Certificates  to  be  sealed  and  in- 
dorsed. 

Transmission  of  the  certificates. 

Time  for  transmission  of  the  cer- 
tificates to  the  President  of  the 
Senate. 

When  Secretary  of  State  shall 
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212.  Provision  for  absence  of  President 

of  the  Senate. 

213.  Mileage  of  messengers. 

214.  Forfeiture  for  messenger's  neglect 

of  duty. 

215.  Counting   electoral   votes   in   Con- 

gress. 

216.  Preservation    of    order    in    joint 

meeting ;   no  debate. 

217.  Limit  of  debate  in  each  House. 

218.  Seats  for  ofiicers  and  members  of 

two  Houses  in  joint  meeting; 
meeting  not  to  dissolve  until 
count  completed  and  result  de- 
clared;    recess. 

219.  Vacancy  in  offices  of  both   Presi- 

dent and  Vice-President. 

220.  Officers  eligible  to  act  as  President 

in  case  of  vacancy. 

221.  Resignation  or  refusal  of  office. 


§  199.  (R.  S.  §  131.)     Time  of  appointing  electors. 

[Except  in  case  of  a  presidential  election  prior  to  the  ordinary 
period,  as  specified  in  sections  one  hundred  and  forty-seven  to  one 
hundred  and  forty-nine,  inclusive,  when  the  offices  of  President  and 
Vice-President  both  become  vacant,]  the  electors  of  President  and 
Vice-President  shall  be  appointed,  in  each  State,  on  the  Tuesday 
next  after  the  first  Monday  in  November,  in  every  fourth  year  suc- 
ceeding every  election  of  a  President  and  Vice-President. 

Act  March  1,  1792,  c.  8,  §  1,  1  Stat.  239.  Act  Jan.  23, 1845,  c.  1,  5  Stat.  721. 
The  clause  at  the  beginning  of  this  section  inclosed  in  brackets,  commenc- 
ing with  the  words,  ''Except  in  case  of  a  presidential  election  prior  to  the 
ordinary  period,"  etc.,  became  inoi)erative  on  the  repeal  of  K.  S.  S§  147-149, 
by  Act  Jan.  19,  1886,  c.  4,  §  3,  24  Stat.  1,  without  malcing  any  express  pro- 
visions for  an  election  in  case  of  vacancy  in  both  offices. 

Notea  of  Deeisioni 


Jurisdiction  of  prosecution  for  fraud- 
ulent voting  for  electors.— The  electors 
are  state  officers  and  it  is  within  the 
exclusive  jurisdiction  of  the  state  to 
punish  fraudulent  voting  for  them, 
i'itzgerald  v.  Green  (1890)  10  Sup.  Ct. 
586,  587,  134  U.  S.  377,  33  L.  Ed.  951. 

Congress  has  never  undertaken  to  in- 
terfere with  the  manner  of  appointing 
electors,   or  where    (according   to   the 


now  general  usage)  the  mode  of  ap- 
pointment prescribed  by  the  law  of  the 
state  is  election  by  the  people,  to  regu- 
late the  conduct  of  such  election,  or  to 
punish  any  fraud  in  voting  for  electors, 
but  has  left  those  matters  to  the  con- 
trol of  the  states.     Id. 

Cited    without    definite    application, 

McPherson  v.  Blaclcer  (1892)  13  Sup. 
Ct  3,  13,  146  U.  S.  1,  36  L.  Ed.  869. 
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§  200.  (R.  S.  §  132.)     Number  of  electors. 

The  number  of  electors  shall  be  equal  to  the  number  of  Senators 
and  Representatives  to  which  the  several  States  are  by  law  entitled 
at  the  time  when  the  President  and  Vice-President  to  be  chosen 
come  into  office;  except,  that  where  no  apportionment  of  Repre- 
sentatives has  been  made  after  any  enumeration,  at  the  time  of 
choosing  electors,  the  number  of  electors  shall  be  according  to  the 
then  existing  apportionment  of  Senators  and  Representatives. 
Act  March  1,  1792.  c.  8,  |  1,  1  Stat.  239. 

§  201.  (R.  S.  §  133.)     Vacancies  in  electoral  college. 

Each  State  may,  by  law,  provide  for  the  filling  of  any  vacancies 
which  may  occur  in  its  college  of  electors  when  such  college  meets 
to  give  its  electoral  vote. 

Act  Jan.  23.  1845,  c  1,  6  Stat.  721. 

Hotefl  of  Deoisions 

Ineligibility  of  person  elected  .—One  at  the  next  succeeding  annual  election 
who.  being  under  the  constitution  in-  at  which  either  city  or  state  officers, 
eligible,  by  reason  of  holding  an  "office  etc,  are  elected,  and  three  months  in- 
of  trust  or  profit,"  receives  the  high-  tervene  before  such  election,  the  office 
est  number  of  votes  for  elector  of  pres-  shall  be  filled  by  appointment  until  said 
ident,  cannot,  by  declining  the  appoint-  election,  and  then  said  vacancy  shall 
ment,  create  a  vacancy  such  as  may  be  he  filled  by  election.  Todd  v.  John- 
filled  under  a  statute  providing  for  fill-  son  (1896)  99  Ky.  648,  36  S.  W.  987, 
ing  vacancies;  only  a  person  who  has  34  L.  R.  A.  193. 
been  lawfully  elected  can  create  a  va-  ^^^'  -^^ts  Mich.  1891,  No.  50,  enti- 
cancy  by  resigning.  In  re  Corliss  tied  "An  act  to  provide  for  the  election 
(1877)  11  R.  I.  638,  23  Am.  Rep.  538.      of  electors  of  President  and  Vice  Pres- 

Nor  can  he  render  his  appointment  *<^«°t  o^  ^^^  United  States,"  is  not  in- 
valid by  resigning  the  inconsistent  of-  ^^^  because  it  fails  to  provide  for  fill- 
fice,  but  to  be  available  such  resigna-  ^^«  *  vacancy  in  case  it  may  occur  by 
tion  must  precede  his  appointment  as  t^«  ^^ath  of  both  the  elector  and  the 
elector      Id  alternate.     Mcpherson  v.  Secretary  of 

State   (1892)  92  Mich.  377,  52  N.  W. 

Provisions  of  state  lawo  for  filling  4^»  ^1  Am.  St  Rep.  587,  16  L.  R.  A. 
vacanoles.— Presidential     electors     are      ^'^"* 

"state  officers,"  within  Const  Ky.  |  Cited  without  definite  applieation, 
152,  providing  that  if  the  unexpired  McPherson  v.  Blacker  (1892)  13  Sup. 
term  of  an  elective  officer  does  not  end       Ct  3,  13,  146  U.  S.  1,  36  L.  Ed.  869. 

§  202.  (R.  S.  §  134.)     Failure  to  make  a  choice  on  the  appointed 

day. 
Whenever  any  State  has  held  an  election  for  the  purpose  of  choos- 
ing electors,  and  has  failed  to  make  a  choice  on  the  day  prescribed 
by  law,  the  electors  may  be  appointed  on  a  subsequent  day  in  such  a 
manner  as  the  legislature  of  such  State  may  direct. 

Act  Jan.  23,  1845,  c.  1,  5  Stat.  721. 

Cited  without  definite  -  applieation, 
McPherson  v.  Blacker  (1892)  13  Sup. 
Ct  3,  13,  146  U.  S.  1.  36  L.  Ed.  869. 

(R.  S.  §  135.     Superseded.) 
Section  provided  that  the  electors  should  vote  on  the  first  Wednesday  in  De- 
cember.   They  were  required  to  vote  on  the  second  Monday  of  January,  by  Act 
Feb.  3,  1887,  c.  90,  |  1,  post,  $  203. 

(R.  S.  §  136.    Repealed.) 
This  section  provided  for  the  delivery  of  lists  of  electors  of  each  State  by 
the  executive  of  the  State  to  the  electors.     It  was  repealed  by  Act  Feb.  3, 
1887,  c.  90,  I  3,  post,  $  205. 

§  203.  (Act  Feb.  3,  1887,  x:.  90,  §  1.)  Meeting  and  vote  of  electors. 
The  electors  of  each  State  shall  meet  and  give  their  votes  on  the 
second  Monday  in  January  next  following  their  appointment,  at 
such  place  in  each  State  as  the  legislature  of  such  State  shall  di- 
rect.   (24  Stat.  373.) 

This  section  and  the  two  sections  next  following  were  part  of  an  act  en- 
titled "An  act  to  &x.  the  day  for  the  meeting  of  electors  of  President  and 
Vice-President,  and  to  provide  for  and  regulate  the  counting  of  the  votes  for 

(74) 


Ch.l)  THB  PBBSIDBNT  §   205 

President  and  Yice-Presidenty  and  the  decision  of  questions  arising  thereon." 
The  remaining  sections,  4-7,  of  the  act  are  set  forth  post,  |§  215-218. 

Provisions  supplementary  to  this  act,  relating  to  the  forwarding  of  the 
certificates  and  lists  of  votes  of  electors,  are  made  by  Act  Oct  19,  1888,  c.  1216» 
I  1,  post,  §  210. 

Notes  of  Deeisions 

State  law  fixing  time  for  meeting  and  of  Congress,  is  invalid  as  to  such  pro- 
vote.— A  state  law  which  fixes  the  time  vision.    (McPherson  v.  Blacker  (1892) 
at  which  the  presidential  electors   of  13  Sup.  Gt  3,  13,  146  U.  S.  1,  86  L. 
the  state  shall  meet  and  vote,  which  is  Ed.  869. 
diiferent  from  that  prescribed  by  an  act 

§  204.  (Act  Feb.  3,  1887,  c.  90,  §  2.)  Determination  of  contro- 
versy as  to  appointment  of  electors. 
If  any  State  shall  have  provided,  by  laws  enacted  prior  to  the 
day  fixed  for  the  appointment  of  the  electors,  for  its  final  deter- 
mination of  any  controversy  or  contest  concerning  the  appoint- 
ment of  all  or  any  of  the  electors  of  such  State,  by  judicial  or 
other  methods  or  procedures,  and  such  determination  shall  have 
been  made  at  least  six  days  before  the  time  fixed  for  the  meeting 
of  the  electors,  such  determination  made  pursuant  to  such  law  so 
existing  on  said  day,  and  made  at  least  six  days  prior  to  the  said 
time  of  meeting  of  the  electors,  shall  be  conclusive,  and  shall  govern 
in  the  counting  of  the  electoral  votes  as  provided  in  the  Constitution, 
and  as  hereinafter  regulated,  so  far  as  the  ascertainment  of  the 
electors  appointed  by  such  State  is  concerned.     (24  Stat.  373.) 

§  205.  (Act  Feb.  3,  1887,  c.  90,  §  3.)  Certificates  of  appointment 
of  electors,  and  of  determination  of  controversy. 
It  shall  be  the  duty  of  the  executive  of  each  State,  as  soon  as 
practicable  after  the  conclusion  of  the  appointment  of  electors  in 
such  State,  by  the  final  ascertainment  under  and  in  pursuance  of 
the  laws  of  such  State  providing  for  such  ascertainment,  to  com- 
municate, under  the  seal  of  the  State,  to  the  Secretary  of  State  of 
the  United  States,  a  certificate  of  such  ascertainment  of  the  electors 
appointed,  setting  forth  the  names  of  such  electors  and  the  canvass 
or  other  ascertainment  under  the  laws  of  such  State  of  the  number 
of  votes  given  or  cast  for  each  person  for  whose  appointment  ^ny 
and  all  votes  have  been  given  or  cast ;  and  it  shall  also  thereupon 
be  the  duty  of  the  executive  of  each  State  to  deliver  to  the  electors 
of  such  State,  on  or  before  the  day  on  which  they  are  required  by 
the  preceding  section  to  meet,  the  same  certificate,  in  triplicate,  un- 
der the  seal  of  the  State ;  and  such  certificate  shall  be  inclosed  and 
transmitted  by  the  electors  at  the  same  time  and  in  the  same  man- 
ner as  is  provided  by  law  for  transmitting  by  such  electors  to  the 
seat  of  Government  the  lists  of  all  persons  voted  for  as  President 
and  of  all  persons  voted  for  as  Vice-President;  and  section  one 
hundred  and  thirty-six  of  the  Revised  Statutes  is  hereby  repealed;- 
and  if  there  shall  have  been  any  final  determination  in  a  State  of 
a  controversy  or  contest  as  provided  for  in  section  two  of  this  act, 
it  shall  be  the  duty  of  the  executive  of  such  State,  as  soon  as  prac- 
ticable after  such  determination,  to  communicate,  under  the  seal  of 
the  State,  to  the  Secretary  of  State  of  the  United  States,  a  certificate 
of  such  determination,  in  form  and  manner  as  the  same  shall  have 
been  made ;  and  the  Secretary  of  State  of  the  Unite^d  States,  as  soon 
as  practicable  after  the  receipt  at  the  State  Department  of  each  of 
the  certificates  hereinbefore  directed  to  be  transmitted  to  the  Secre- 
tary of  State,  shall  publish,  in  such  public  newspaper  as  he  shall 
designate,  such  certificates  in  full ;  and  at  the  first  meeting  of  Con- 
gress thereafter  he  shall  transmit  to  the  two  Houses  of  Congress 
copies  in  full  of  each  and  every  such  certificate  so  received  there- 
tofore at  the  State  Department    (24  Stat.  373.) 
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§  206.  (R.  S.  §  137.)     Manner  of  voting. 

The  electors  shall  vote  for  President  and  Vice-President,  respective- 
ly, in  the  manner  directed  bv  the  Constitution. 
Act  March  26,  1804,  c.  50,'§  1,  2  Stat.  295. 

§  207.  (R.  S.  §  138.)     Certificates  to  be  made  and  signed. 

The  electors  shall  make  and  sign  three  certificates  of  all  the  votes 
given  by  them,  each  of  which  certificates  shall  contain  two  distinct 
lists,  one  of  the  votes  for  President,  and  the  other  of  the  votes  for 
Vice-President,  and  shaH  annex  to  each  of  the  certificates  one  of  the 
lists  of  the  electors  which  shall  have  been  furnished  to  them  by 
direction  of  the  executive  of  the  State. 

Act  March  1,  1792,  c  8,  «  2,  3,  1  Stat  239.    Act  March  26,  1804,  c.  50, 

§  1,  2  Stat.  295. 

§  208.  (R.  S.  §  139.)     Certificates  to  be  sealed  and  indorsed. 

The  electors  shall  seal  up  the  certificates  so  made  by  them,  and 
certify  upon  each  that  the  lists  of  all  the  votes  of  such  State  given  for 
President,  and  of  all  the  votes  given  for  Vice-President,  are  con- 
tained therein. 

Act  March  1,  1792,  c.  8,  §  2,  1  Stat.  239.    Act  March  26,  1804,  c.  50,  §  1, 

2  Stat.  295. 

§  209.  (R.  S.  §  140.)     Transmission  of  the  certificates. 

The  electors  shall  dispose  of  the  certificates  thus  made  by  them 
in  the  following  manner: 

One.  They  shall,  by  writing  under  their  hands,  or  under  the  hands 
of  a  majority  of  them,  appoint  a  person  to  take  charge  of  and  de- 
liver to  the  President  of  the  Senate,  at  the  seat  of  Government,  be- 
fore the  first  Wednesday  in  January  then  next  ensuing,  one  of  the 
certificates. 

Two.  They  shall  forthwith  forward  by  the  post-office  to  the  Presi- 
dent of  the  Senate,  at  the  seat  of  Government,  one  other  of  the  cer- 
tificates. 

Three.  They  shall  forthwith  cause  the  other  of  the  certificates  to 
be  delivered  to  the  judge  of  that  district  in  which  the  electors  shall 
assemble. 

Act  March  1,  1792,  c.  8,  §  2,  1  Stat.  239.  Act  March  26,  1804,  c.  50,  f  1, 
2  Stat.  295. 

The  certificate  and  lists  are  to  be  forwarded  to  the  President  of  the  Senate 
forthwith  after  the  second  Monday  in  January,  by  Act  Oct.  19,  ISSS,  c  1216, 
§  1,  post,  §  210. 

§  210.  (Act  Oct.  19,  1888,  c.  1216,  §  1.)  Time  for  transmission  of 
the  certificates  to  the  President  of  the  Senate. 
The  certificates  and  lists  of  votes  for  President  and  Vice-Presi- 
dent of  the  United  States,  mentioned  in  chapter  one  of  title  three 
of  the  Revised  Statutes  of  the  United  States,  and  in  the  act  to 
which  this  is  a  supplement,  shall  be  forwarded,  in  the  manner 
therein  provided,  to  the  President  of  the  Senate  forthwith  after  the 
second  Monday  in  January,  on  which  the  electors  shall  give  their 
votes.     (25  Stat.  613.) 

This  was  the  first  section  of  an  act  entitled  as  supplementary  to  Act  Feb. 
8,  1887,  c.  90,  referred  to  therein  as  "the  act  to  which  this  is  a  supplement," 
the  provisions  of  which  are  set  forth  ante,  §§  203-205,  and  post,  §§  215-218. 

Section  2  of  this  act  amended  R.  S.  §  141.  The  amendment  is  incorporated 
in  that  section  as  set  forth  post,  §  212. 

The  changes  made  by  this  act  in  the  time  fixed  by  R.  S.  §  140,  ante,  §  209, 
for  forwarding  the  certificates  and  lists  of  votes  to  the  President  of  the  Sen- 
ate, and  the  time  fixed  by  R.  S.  §  141,  if  such  certificate,  etc.,  should  not  be 
received,  for  sending  for  the  list  delivered  to  the  district  judge  were  needed 
to  conform  to  the  change  of  the  date  on  which  the  electors  should  give  their 
votes,  by  Act  Feb.  3,  1887,  c.  90,  §  1,  ante,  §  203. 

§  211.  (R.  S.  §  141,  as  amended,  Act  Oct.  19,  1888,  c.  1216,  §  2.) 
When  Secretary  of  State  shall  send  for  district  judge's  list 
Whenever  a  certificate  of  votes  from  any  State  has  not  been  re- 
(7G) 


Ch.  1)  THB  PBESIDBNT  §   215 

ceived  at  the  seat  of  Government  on  the  fourth  Monday  of  the 
month  of  January  in  which  their  meeting  shall  have  been  held, 
the  Secretary  of  State  shall  send  a  special  messenger  to  the  district 
judge  in  whose  custody  one  certificate  of  the  votes  from  that  State 
has  been  lodged,  and  such  judge  shall  forthwith  transmit  that  list  to 
the  seat  of  Government. 

Act  March  1,  1792,  c  8,  |  4,  1  Stat  240.    Act  Oct.  19,  1888,  c  1216,  §  2, 
25  Stat.  618. 

This  section,  as  enacted  in  the  Reyised  Statutes,  was  amended  by  Act  Oct. 
19,  1888,  c  1216,  §  2,  cited  above,  by  changing  the  time  for  sending  for  the  list 
from  "the  first  Wednesday  of  January,  indicated  by  the  preceding  section" 
(R.  S.  §  140,  ante,  §  209),  to  ''the  fourth  Monday  of  the  month  of  January  in 
which  their  meeting  shall  have  been  held." 
See  note  to  first  section  of  said  amendatory  act,  ante,  |  210. 

Failure  to  reosive  certificates  to  be  of  bis  State,  although  packages  pur- 
sent  by  messenger.«>It  was  the  duty  of;  porting  to  contain  the  electoral  votes 
the  Secretary  of  State,  under  this  sec-  from  all  the  states  had  been  received, 
tion,  as  amended  by  Act  Oct.  19,  1888,  (1893)  20  Op.  Atty.  Gen.  522. 
to  send  a  special  messenger  to  the  dis-.  The  expression  in  the  section  as  so 
trict  judge  holding  the  certificates  of  amended,  ''whenever  a  certificate  of 
the  votes  of  his  state.  In  each  state  votes  from  any  state  has  not  been  re- 
where  the  messenger  had  failed  to  de-  ceived,"  should  be  construed  so  as  to 
liver  to  the  President  on  the  fourth  read  "whenever  any  certificate  of  votes 
Monday  in  January,  1893,  the  package  required  by  law  from  any  State  has 
containing  the  certificate  of  the  votes  not  been  received."     Id. 

(R.  S.  §  142.     Superseded.) 
This  section  provided  for  the  counting  of  the  electoral  votes  in  Congress. 
It  was  superseded  by  the  more  detailed  provisions  of  Act  Feb.  3,  1887,  c.  90, 
St  4-7,  post,  §§  215-218. 

§  212.  (R.  S.  §  143.)  Provision  for  absence  of  President  of  the 
Senate. 
In  case  there  shall  be  no  President  of  the  Seriate  at  the  seat  of 
Government  on  the  arrival  of  the  persons  intrusted  with  the  certifi- 
cates of  the  votes  of  the  electors,  then  such  persons  shall  deliver 
such  certificates  into  the  office  of  the  Secretary  of  State,  to  be  safely 
kept,  and  delivered  over  as  soon  as  may  be  to  the  President  of  the 
Senate. 

Act  March  1,  1792,  c.  8,  §  6,  1  Stat.  240. 

§  213.  (R.  S.  §  144.)    Mileage  of  niicsscngers. 

Each  of  the  persons  appointed  by  the  electors  to  deliver  the  cer- 
tificates of  votes  to  the  President  of  the  Senate  shall  be  allowed,  on 
the  delivery  of  the  list  intrusted  to  him,  twenty-five  cents  for  every 
mile  of  the  estimated  distance,  by  the  most  usual  road,  from  the 
place  of  meeting  of  the  electors  to  the  seat  of  Government  of  the 
United  States. 

Act  March  1,  1792,  c.  8,  |  7.  1  Stot.  240. 

§  214.  (R.  S.  §  145.)  Forfeiture  for  messenger's  neglect  of  duty. 
Every  person  who,  having  been  appointed,  pursuant  to  subdivision 
one  of  section  one  hundred  and  forty  or  to  section  one  hundred  and 
forty-one,  to  deliver  the  certificates  of  the  votes  of  the  electors  to  the 
President  of  the  Senate,  and  having  accepted  such  appointment, 
shall  neglect  to  perform  the  services  required  from  him,  shall  for- 
feit the  sum  of  one  thousand  dollars. 
Act  March  1,  1792,  c.  8,  §  8,  1  Stat.  240. 

§  215.  (Act  Feb.  3,  1887»  c.  90,  §  4.)     Counting  electoral  votes  in 
Congress. 

Congress  shall  be  in  session  on  the  second  Wednesday  in  Feb- 
ruary succeeding  every  meeting  of  the  electors.  The  Senate  and 
House  of  Representatives  shall  meet  in  the  Hall  of  the  House  of 
Representatives  at  the  hour  of  one  o'clock  in  the  afternoon  on 
that  day,  and  the  President  of  the  Senate  shall  be  their  presid- 
ing officer.    Two  tellers  shall  be  previously  appointed  on  the  part 
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of  the  Senate  and  two  on  the  part  of  the  House  of  Representatives, 
to  whom  shall  be  handed,  as  they  are  opened  by  the  President  of 
the  Senate,  all  the  certificates  and  papers  purporting  to  be  certificates 
of  the  electoral  votes,  which  certificates  and  papers  shall  be  opened, 
presented,  and  acted  upon  in  the  alphabetical  order  of  the  States, 
beginning  with  the  letter  A;  and  said  tellers,  having  then  read  the 
same  in  the  presence  and  hearing  of  the  two  Houses,  shall  make  a 
list  of  the  votes  as  they  shall  appear  from  the  said  certificates ;  and 
the  votes  having  been  ascertained  and  counted  in  the  manner  and 
according  to  the  rules  in  this  act  provided,  the  result  of  the  same 
shall  be  delivered  to  the  President  of  the  Senate,  who  shall  there- 
upon announce  the  state  of  the  vote,  which  announcement  shall  be 
deemed  a  sufficient  declaration  of  the  persons,  if  any,  elected  Presi- 
dent and  Vice-President  of  the  United  States,  and,  together  with  a 
list  of  the  votes,  be  entered  on  the  Journals  of  the  two  Houses. 
Upon  such  reading  of  any  such  certificate  or  paper,  the  President 
of  the  Senate  shall  call  for  objections,  if  any.  Every  objection  shall 
be  made  in  writing,  and  shall  state  clearly  and  concisely,  and  with- 
out argument,  the  ground  thereof,  and  shall  be  signed  by  at  least 
one  Senator  and  one  Member  of  the  House  of  Representatives  be- 
fore the  same  shall  be  received.  When  all  objections  so  made  to 
any  vote  or  paper  from  a  State  shall  have  been  received  and  read, 
the  Senate  shall  thereupon  withdraw,  and  such  objections  shall  be 
submitted  to  the  Senate  for  its  decision;  and  the  Speaker  of  the 
House  of  Representatives  shall,  in  like  manner,  submit  such  objec- 
tions to  the  House  of  Representatives  for  its  decision;  and  no 
electoral  vote  or  votes  from  any  State  which  shall  have  been  regu- 
larly given  by  electors  whose  appointment  has  been  lawfully  certified 
to  according  to  section  three  of  this  act  from  which  but  one  return 
has  been  received  shall  be  rejected,  but  the  two  Houses  concurrently 
mky  reject  the  vote  or  votes  when  they  agree  that  such  vote  or  votes 
have  not  been  so  regularly  given  by  electors  whose  appointment  has 
been  so  certified.  If  more  than  one  return  or  paper  purporting  to 
be  a  return  from  a  State  shall  have  been  received  by  the  President 
of  the  Senate,  those  votes,  and  those  only,  shall  be  counted  which 
shall  have  been  regularly  given  by  the  electors  who  are  shown  by 
the  determination  mentioned  in  section  two  of  this  act  to  have  been 
appointed,  if  the  determination  in  said  section  provided  for  shall 
have  been  made,  or  by  such  successors  or  substitutes,  in  case  of  a 
vacancy  in  the  board  of  electors  so  ascertained,  as  have  been  ap- 
pointed to  fill  such  vacancy  in  the  mode  provided  by  the  laws  of  the 
State;  but  in  case  there  shall  arise  the  question  which  of  two  or 
more  of  such  State  authorities  determining  what  electors  have  been 
appointed,  as  mentioned*  in  section  two  of  this  act,  is  the  lawful  tri- 
bunal of  such  State,  the  votes  regtilarly  given  of  those  electors, 
and  those  only,  of  such  State  shall  be  counted  whose  title  as  electors 
the  two  Houses,  acting  separately,  shall  concurrently  decide  is  sup- 
ported by  the  decision  of  such  State  so  authorized  by  its  laws ;  and 
in  such  case  of  more  than  one  return  or  paper  purporting  to  be  a 
return  from  a  State,  if  there  shall  have  been  no  such  determination 
of  the  question  in  the  State  aforesaid,  then  those  votes,  and  those 
only,  shall  be  counted  which  the  two  Houses  shall  concurrently  de- 
*cide  were  cast  by  lawful  electors  appointed  in  accordance  with  the 
laws  of  the  State,  unless  the  two  Houses,  acting  separately,  shall 
concurrently  decide  such  votes  not  to  be  the  lawful  votes  of  the 
legally  appointed  electors  of  such  State.  But  if  the  two  Houses 
sluiU  disagree  in  respect  of  the  counting  of  such  votes^  then,  and 
in  that  case,  the  votes  of  the  electors  whose  appointment  shall  have 
been  certified  by  the  Executive  of  the  State,  under  the  seal  thereof,, 
shall  be  counted.    When  the  two  Houses  have  voted,  they  shall  im- 
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mediately  again  meet,  and  the  presiding  officer  shall  then  announce 
the  decision  of  the  questions  submitted.  No  votes  or  papers  from 
any  other  State  shall  be  acted  upon  until  the  objections  previously 
made  to  the  votes  or  papers  from  any  State  shall  have  been  finally 
disposed  of.    (24  Stat.  373.) 

Special  provisions  for  coantJng  the  electoral  votes  for  President  and  Vice* 
President  for  the  term  commencing  March  4,  1877,  including  the  creation  of 
a  commission  to  decide  qnestions  in  cases  where  more  than  one  return  had 
been  received  from  a  State,  were  made  by  Act  Jan.  29, 1877,  c  37, 19  SUt  227. 

§  216.  (Act  Feb.  3,  1887,  c.  90,  §  5.)  Preservation  of  order  in 
joint  meeting;  no  debate. 
While  the  two  Houses  shall  be  in  meeting  as  provided  in  this 
act  the  President  of  the  Senate  shall  have  power  to  preserve  or- 
der; and  no  debate  shall  be  allowed  and  no  question  shall  be  put 
by  the  presiding  officer  except  to  either  House  on  a  motion  to 
withdraw.     (24  Stat.  374.) 

§  217.  (Act  Feb.  3,  1887,  c.  90,  §  6.)    Limit  of  debate  in  each 
House. 

When  the  two  Houses  separate  to  decide  upon  an  objection 
that  may  have  been  made  to  the  counting  of  any  electoral  vote 
or  votes  from  any  State,  or  other  question  arising  in  the  matter, 
each  Senator  and  Representative  may  speak  to  such  objection  or 
question  five  minutes,  and  not  more  than  once ;  but  after  such  de- 
bate shall  have  lasted  two  hours  it  shall  be  the  duty  of  the  presiding 
officer  of  each  House  to  put  the  main  question  without  further  debate. 
(24  Stat.  375.) 

§  218.  (Act  Feb.  3,  1887,  c.  90,  §  7.)  Seats  for  officers  and  mem- 
bers of  two  Houses  in  joint  meeting;  meeting  not  to  dissolve 
until  count  completed  and  result  declared;  recess. 
At  such  joint  meeting  of  the  two  Houses  seats  shall  be  pro- 
vided as  follows:  For  the  President  of  the  Senate,  the  Speaker's 
chair;  for  the  Speaker,  immediately  upon  his  left;  the  Senators, 
in  the  body  of  the  Hall  updn  the  right  of  the  presiding  officer;  for 
the  Representatives,  in  the  body  of  the  Hall  not  provided  for  the 
Senators ;  for  the  tellers,  Secretary  of  the  Senate,  and  Clerk  of  the 
House  of  Representatives,  at  the  Clerk's  desk;  for  the  other  offi- 
cers of  the  two  Houses,  in  front  of  the  Clerk's  desk  and  upon  each 
side  of  the  Speaker's  platform.  Such  joint  meeting  shall  not  be  dis- 
solved until  the  count  of  electoral  votes  shall  be  completed  and  the 
result  declared ;  and  no  recess  shall  be  taken  unless  a  question  shall 
have  arisen  in  regard  to  counting  any  such  votes,  or  otherwise  under 
this  act,  in  which  case  it  shall  be  competent  for  either  House,  acting 
separately,  in  the  manner  hereinbefore  provided,  to  direct  a  recess 
of  such  House  not  beyond  the  next  calendar  day,  Sunday  excepted, 
at  the  hour  of  ten  o'clock  in  the  forenoon.  But  if  the  counting  of 
the  electoral  votes  and  the  declaration  of  the  result  shall  not  luive 
been  completed  before  the  fifth  calendar  day  next  after  such  first 
meeting  of  the  two  Houses,  no  further  or  other  recess  shall  be  taken 
by  either  House.     (24  Stat.  375.) 

(R.  S.  §§  146-150.    Repealed.) 
These  sections  provided  for  proceedings  in  case  of  vacancy  in  the  offices  of 
both  President  and  Vice-President,  and  for  an  election  to  fill  the  vacancies.* 
They  were  repealed  by  Act  Jan.  19,  1886,  c  4,  §  3,  24  Stat.  1,  other  provisions 
for  snch  a  case  having  been  made  by  sections  1  and  2  of  that  Act,  post,  $( 
219,  220. 

§  219.  (Act  Jan.  19,  1886,  c.  4,  §  1.)     Vacancy  in  ofi&ces  of  both 
President  and  Vice-President. 

In  case  of  removal,  death,  resignation,  or  inability  of  both  the 
President  and  Vice-President  of  the  United  States,  the  Secretary 
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of  State,  or  if  there  be  none,  or  in  case  of  his  removal,  death, 
resignation  or  inability,  then  the  Secretary  of  the  Treasury,  or 
if  there  be  none,  or  in  case  of  his  removal,  death,  resignation, 
or  inability,  then  the  Secretary  of  War,  or  if  there  be  none,  or 
in  case  of  his  removal,  death,  resignation,  or  inability,  then  the 
Attorney-General,  or  if  there  be  none,  or  in  case  of  his  removal, 
death,  resignation,  or  inability,  then  the  Postmaster-General,  or  if 
there  be  none,  or  in  case  of  his  removal,  death,  resignation,  or  ina- 
bility, then  the  Secretary  of  the  Navy,  or  if  there  be  none,  or  in 
case  of  his  removal,  death,  resignation,  or  inability,  then  the  Secre- 
tary of  the  Interior,  shall  act  as  President  until  the  disability  of  the 
President  or  Vice-President  is  removed  or  a  President  shall  be  elect- 
ed: Provided,  That  whenever  the  powers  and  duties  of  the  office 
of  President  of  the  United  States  shall  devolve  upon  any  of  the  per- 
sons named  herein,  if  Congress  be  not  then  in  session,  or  if  it  would 
not  meet  in  accordance  with  law  within  twenty  days  thereafter,  it 
shall  be  the  duty  of  the  person  upon  whom  said  powers  and  duties 
shall  devolve  to  issue  a  proclamation  convening  Congress  in  extra- 
ordinary session,  giving  twenty  days'  notice  of  the  time  of  meeting. 
(24  Stat.  1.) 

§  220.  (Act  Jan.  19,  1886,  c.  4,  §  2.)  OfEcers  eligible  to  act  as 
President  in  case  of  vacancy. 
The  preceding  section  shall  only  be  held  to  describe  and  apply 
to  such  officers  as  shall  have  been  appointed  by  the  advice  and 
consent  of  the  Senate  to  the  offices  therein  named,  and  such  as 
are  eligible  to  the  office  of  President  under  the  Constitution,  and 
not  under  impeachment  by  the  House  of  Representatives  of  the 
United  States  at  the  time  the  powers  and  duties  of  the  office  shall 
devolve  upon  them  respectively.     (24  Stat.  1.) 

The  preceding  section  of  this  act,  mentioned  in  this  section,  is  set  forth  ante^ 
1219. 

§  221.  (R.  S.  §  151.)     Resignation  or  refusal  of  office. 

The  only  evidence  of  a  refusal  to  accept,  or  of  a  resignation  of  the 
office  of  President  or  Vice-President,  shall  be  an  instrument  in  writ- 
ing, declaring  the  same,  and  subscribed  by  the  person  refusing  to 
accept  or  resigning,  as  the  case  may  be,  and  delivered  into  the  office 
of  the  Secretary  of  State. 

Act  March  1,  1792,  c.  8,  |  11,  1  Stat.  241. 
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Seo.  Sec. 

222.  Oommencement  of  term  of  office.  229.  Detail   of   employes   of   Executive 

228.  President's  salary.  Departments,  etc.,  to  office  of  the 

224.  Increase  of  President's  compensa-  President. 

tlon.  '^0.  Accommodations    for    horses,    car- 

225.  President's  traveling  expenses.  riages,   etc.,   to    be   provided    by 

226.  Vice-President's  salary.  Quartermaster    General    of    the 

227.  Officers  of  the   President's  house-  Army. 

hold.  231.  Custody  and  annual  inventory  of 

228.  Salary  of  Secretary  to  the  Presi-  public  property  in  and  belonging 

dent.  to  Executive  Mansion. 

§  222.  (R.  S.  §  152.)     Commencement  of  term  of  ofEce. 

The  term  of  four  years  for  which  a  President  and  Vice-President 
shall  be  elected,  shall,  in  all  cases,  commence  on  the  fourth  day  of 
March  next  succeeding  the  day  on  which  the  votes  of  the  electors 
have  been  given. 

Act  March  1.  1792»  c.  8,  §  12,  1  Stat.  241. 
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§  223.  (R.  S.  §  153.)    President's  salary. 

The  President  shall  receive  in  full  for  his  services  during  the  term 
for  which  he  shall  have  been  elected  the  sum  of  [fifty  thousand  dol- 
lars] a  year,  to  be  paid  monthly,  and  shall  be  entitled  to  the  use  of 
the  furniture  and  other  effects  belonging  to  the  United  States  and 
kept  in  the  Executive  Mansion. 

Act  Sept.  24,  1789,  c  19.  1  Stat.  72.  Act  Feb.  18,  1793,  c.  9,  1  Stot  8ia 
Act  March  3,  1873,  c.  226,  $  1,  17  Stat.  486. 

The  words  of  this  section  inclosed  in  brackets,  ''fifty  thousand  dollars,*'  were 
superseded  by  the  increase  of  the  compensation  of  the  President,  after  March 
8,  1909,  to  $75,000,  by  a  provision  of  Act  March  4,  1909,  c.  297,  |  1,  post,  i 
224. 

The  payment  of  the  traveling  expenses  of  the  President,  not  exceeding  $25,- 
000  per  annum,  was  provided  for  by  Act  June  23,  190Q,  c.  8623,  post,  §  225. 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensation 
appropriated  by  the  legislative,  executive,  and  Judicial  appropriation  acts  are 
repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employes  ap- 
propriated for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensation 
of  such  oflScers  or  employes,  respectively,  until  otherwise  fixed  by  an  annual 
rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141,  (  6,  post,  fi 
8228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appropri- 
ated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat  1049,  are  estabUshed  and 
continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
Congress,  by  §  6  of  said  act,  post,  §  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 
act  shall  be  available  for  payment  to  any  person  receiving  more  than  one 
salary,  when  the  combine<l  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  §  6,  as 
amended  by  Act  Aug.  29,  1916,  c.  417,  post,  f  3230a. 

§  224.  (Act  March  A,  1909,  c.  297,  §  1.)     Increase  of  President's 
compensation. 
After  the  third  of  March,  nineteen  hundred  and  nine,  the  com- 
pensation of  the  President  of  the  United  States  shall  be  seventy- 
five  thousand  dollars  per  annum.     (35  Stat.  859.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1910,  cited  above. 

§  225.  (Act  June  23,  1906,  c.  3523.)  President's  traveling  expenses. 
Hereafter  there  may  be  expended  for  or  on  account  of  the  trav- 
eling expenses  of  the  President  of  the  United  States  such  sum  as 
Congress  may  from  time  to  time  appropriate,  not  exceeding  twenty- 
five  thousand  dollars  per  annum,  such  sum  when  appropriated  to 
be  expended  in  the  discretion  of  the  President  and  accounted  for 
on  his  certificate  solely.     (34  Stat.  454.) 

This  provision  was  part  of  an  act  entitled  "An  act  to  provide  for  the  travel- 
ing expenses  of  the  President  of  the  United  States.'* 

The  act  also  made  an  appropriation  for  the  purposes  authorised  for  the  fiscal 
year.  A  similar  appropriation  was  repeated  in  subsequent  sundry  civil  ap- 
propriation acts.  The  provision  for  the  fiscal  year  1917  was  by  Act  July  1, 
1916,  c.  209,  §  1,  30  Stat. 

§  226.  (R.  S.  §  154.)     Vice-President's  salary. 

The  Vice-President  shall  receive  in  full  for  his  services  during  the 
terms  for  which  he  shall  have  been  elected  the  sum  of  [ten  thou- 
sand dollars]  a  year,  to  be  paid  monthly. 

Act  March  3,  1873,  c.  226,  §  1,  17  Stat.  486. 

The  salary  of  the  Vice-President,  having  been  increased  from  $8,000  to  $10,- 
000  by  a  provision  of  Act  March  3,  1873,  c.  226,  §  1,  incorporated  into  this 
section  of  the  Revised  Statutes,  and  cited  above,  was  reduced  to  $8,000,  and 
the  words  of  this  section  inclosed  in  brackets,  "ten  thousand  dollars,"  were 
superseded,  by  the  repeal  of  so  much  of  that  act  as  increased  the  amount,  by 
Act  Jan.  20,  1874,  c.  11,  18  Stat.  4.  But  his  compensation,  on  and  after 
March  4,  1907,  was  increased  to  $12,000  per  annum,  by  Act  Feb.  26,  1907,  c. 
1635,  I  4,  ante,  |  36. 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensation 
appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts  are 
repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employes  ap- 
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propriated  for  in  laid  acts  are  to  constitute  the  rate  of  salary  or  compensation 
of  such  officers  or  employes,  respectively,  until  otherwise  fixed  by  an  annual 
rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141,  |  6,  post,  f 
8228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appropri- 
ated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1916,  Act  March  4,  1915,  c  141,  38  Stat  1049,  are  esUbUshed  and 
continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
Congress,  by  §  6  of  said  act,  post,  f  3228b. 

Unless  otherwise  specifically  authorized,  no  money  appropriated  by  any  act 
shall  be  available  for  payment  to  any  person  receiving  more  than  one  salary, 
when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum,  with 
certain  enumerated  exceptions,  by  Act  May  10,  1916^  c.  117,  i  6,  as  amended 
by  Act  Aug.  29,  1916,  c  417,  post,  f  3230a. 

§  227.  (R.  S.  §  155.)     OfiBcers  of  the  President's  household. 

The  President  is  authorized  to  appoint  or  employ  in  his  official 
household  the  following  officers : 

One  private  secretary,  at  a  salary  of  three  thousand  five  hundred 
dollars  a  year. 

One  assistant  secretary,  who  shall  be  a  short-hand  writer,  at  a  sal- 
ary of  two  thousand  five  hundred  dollars  a  year. 

Two  executive  clerks,  at  a  salary  of  two  thousand  three  hundred 
dollars  a  year  each. 

One  steward  of  the  President's  household,  at  a  salary  of  two  thou- 
sand dollars  a  year. 

One  messenger,  at  a  salary  of  one  thousand  two  hundred  dollars 
a  year. 

Act  March  3,  1857,  c.  108,  f  2,  11  Stat.  22&  Act  July  23,  1866,  c.  208,  i 
4,  14  Stat.  206.    Act  July  20,  1868,  c.  176,  i  1,  15  SUt  96. 

The  officers  enumerated  in  this  section,  with  their  respective  salaries,  were 
those  provided  for  by  the  statutes  in  force  at  the  time  of  the  compilation  of 
the  Revised  Statutes,  which  are  cited  above,  and  by  the  legislative,  executive, 
and  judicial  appropriation  act  for  the  fiscal  year*  1874,  Act  March  3,  1873, 
c.  226,  i  1,  17  Stat.  491. 

But  the  officers  and  others  actually  appointed  or  employed  are  those  author- 
ised from  year  to  year  by  the  appropriation  acts,  and  the  enumeration  of  offi- 
cers in  this  section,  although  not  expressly  repealed  or  amended,  may  be  re- 
garded as  practically  superseded,  for  the  time  being,  by  each  annual  appropri- 
ation. 

Appropriations  for  a  "Private  Secretary,'*  of  varying  amounts,  were  made 
each  year  until  1897,  when  the  designation  of  the  office  was  changed  to  "Sec- 
retary," and  the  salary  increased  to  |5,000,  by  Act  Feb.  19,  1897,  c.  265,  f  1, 
29  Stat.  546,  and  thereafter  similar  provisions  were  made,  in  recent  years 
for  a  still  larger  salary.  His  salary  was  fixed  at  17,500  by  a  provision  of  Act 
March  4,  1913,  c  149,  post,  i  228. 

The  force  of  subordinate  officers  and  employes  in  the  office  of  the  Presi- 
dent was  extensively  reorganized  in  the  appropriations  therefor  for  the  fiscal 
year  1912,  by  Act  March  4,  1911,  c.  237,  i  1, 36  SUt  1181.  In  that  act,  the  two 
assistant  secretaries,  previously  provided  for,  were  omitted;  one  executive 
clerk,  only,  was  provided  for,  but  a  chief  clerk,  an  appointment  clerk,  a  record 
clerk,  two  expert  stenographers,  an  accountant,  two  correspondents,  and  a  dis- 
bursing clerk  were  added ;  other  changes  were  made  in  the  numbers  and  sal- 
aries of  various  clerks  and  other  employes ;  and  no  specific  appropriation  was 
made  for  a  steward.  The  provisions  for  the  years  following  were  nearly  the 
same.  Those  for  the  fiscal  year  1917  were  by  Act  May  10,  1916,  c.  117,  f  1, 
39  SUt 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensation 
appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts  are 
repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employes  ap- 
propriated for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensa- 
tion of  such  officers  or  employte,-  respectively,  until  otherwise  fixed  by  an  an- 
nual rate  of  appropriation  or  other  law,  by  Act  July  16, 1914,  c.  141,  §  6,  post, 
f  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appropri- 
ated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat.  1049,  are  estabUshed  and 
continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
Congress,  by  i  6  of  said  act,  post,  f  3228b; 

Unless  otherwise  specifically  authorized  by  law,  no  money  appropriated  by 
any  act  shall  be  available  for  payment  to  any  person  receiving  more  than  one 
salary,  when  the  combined  amount  of  said  salaries  exceeds  |2,000  per  annunii 
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with  certain  enumerated  exceptions,  by  Act  May  10,  1910,  c.  117,  i  6,  as:- 
amended  by  Act  Aug.  29,  1916,  c.  417,  post,  §  3230a. 

A  proviso  annexed  to  said  appropriations,  repeated  in  each  similar  act  since 
1905,  authorizes  the  detail  of  employ^  of  the  Executive  Departments,  etc., 
from  time  to  time,  to  the  oflSce  of  the  President,  Said  provision  of  Act  Feb. 
3,  1905,  c.  297,  i  1,  is  set  forth  post,  i  229. 

The  appointment  of  an  ofScer  of  the  Signal  Corps  as  chief  of  the  telegraph 
and  cipher  bureau  of  the  Executive  Office  was  authorized  by  a  provision  of 
Act  March  2,  1903,  c  975,  post,  f  1864. 

The  appropriation  made  annually,  by  the  sundry  civil  appropriation  acts,, 
under  the  heading  "Detection  and  prosecution  of  crimes,"  of  a  sum  to  be  ex- 
pended under  the  direction  of  the  Attorney-General,  includes  among  the  pur- 
poses specified,  in  receift  years,  "the  protection  of  the  person  of  the  President 
of  the  "United  States."  The  provision  for  the  fiscal  year  1917  was  by  Act  July 
1,  1916,  c.  209,  S  1,  39  Stat 

Provisions  for  the  custody  of  the  plate»  furniture,  and  public  property  in. 
the  Executive  Mansion,  and  for  an  annual  inventory  thereof,  were  made  by 
Act  June  25,  1910,  c.  384,  i  9,  post,  i  231. 

The  usual  annual  appropriations  for  care,  repair,  and  refurnishing  of  the  Ex- 
ecutive Mansion,  and  for  horses  and  vehicles  for  official  purposes,  for  care,  etc., 
of  greenhouses,  for  fuel,  and  for  lighting,  were  made  by  the  sundry  civil  ap- 
propriation act  for  the  fiscal  year  1917,  Act  July  1,  1916,  c.  209,  §  1,  39  Stat. 

Accommodations  for  the  horses,  carriages,  and  other  vehicles  of  the  President 
and  of  the  Executive  Office  are  to  be  provided  by  the  Quartermaster  General 
of  the  Army,  by  a  provision  of  Act  March  4,  1911,  c  285,  §  1,  post,  i  230. 

The  Pnblic  Printer  is  to  execute  such  printing  and  binding  for  the  President 
MB  he  shall  order,  and  deliver  to  the  Executive  Mansion  two  copies  of  all 
documents,  bills,  etc.,  printed,  by  the  Printing  and  Binding  Act  of  Jan.  12, 
1895,  c.  23,  i  88,  post,  i  7162. 

§  228.  (Act  March  4,  1913,  c.  149.)     Salary  of  Secretary  to  the 
President. 

To  make  the  salary  of  the  Secretary  to  the  President  at  the  rate 
of  $7,500  per  annum  from  March  fourth,  nineteen  hundred  and 
thirteen,  to  June  thirtieth,  nineteen  hundred  and  fourteen,  inclu- 
sive, $3,312.50,  and  hereafter  said  salary  is  fixed  at  the  rate  of 
$7,500  per  annum.    (37  Stat.  913.) 

This  was  a  provision  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1913,  cited  above. 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensation, 
appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts  are* 
repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employes  ap- 
propriated for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensa- 
tion of  such  officers  or  employes,  respectively,  until  otherwise  fixed  by  an* 
annual  rate  of  appropriation  or  otlier  law,  by  Act  July  16,  1914,  c.  141,  i  6, 
post,  I  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  $Ut  1049,  are  established  and 
continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
Congress,  by  f  6  of  said  act,  post,  §  3228b. 

Unless  otherwise  specifically  authorized  by  law,  no  money  appropriated  by 
any  act  shall  be  available  for  payment  to  any  person  receiving  more  than  one- 
salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  |  6,  as 
amended  by  Act  Aug.  29,  1916,  c.  209,  post,  §  3230a. 

§  229.  (Act  Feb.  3,  1905,  c.  297,  §  1.)     Detail  of  employ68  of  Ex- 
ecutive Departments,  etc.,  to  office  of  the  President. 
Employees  of  the  Executive  Departments  and  other  establish- 
ments of  the  executive  branch  of  the  Government  may  be  detailed 
from  time  to  time  to  the  office  of  the  President  of  the  United  States, 
for  such  temporary  assistance  as  may  "be  necessary.    (33  Stat.  642.) 
This  was  a  proviso  annexed  to  an  appropriation  for  officers,  clerks,  and  em- 
ployes in  the  office  of  the  President,  in  the  legislatiye,  executive,  and  judicial 
appropriation  act  for  the  fiscal  year  1906,  cited  above.     It  was  repeated  in 
the  similar  acts  for  subsequent  years.    The  provision  for  the  fiscal  year  1917 
was  by  Act  May  10,  1916,  c.  117,  |  1,  89  Stat 

Hotes  of  Decisions 
Details  not  avthorized   onder  previ-      Washington    post    office    on    detached: 
•«•    laws.— Before    this  provision,    the       service  at  the   White   House.      (1904)> 
Postmaster  General  had  no  authority      25  Op.  Atty.  Gen.  302. 
to    detail   a   registry    derk    from    the 
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§  230.  (Act  March  4,   1911,   c.  285,  §   1.)     Accommodations  for 
horses,  carriages,  etc.,  to  be  provided  by  Quartermaster  Gen- 
eral of  the  Army. 
The  Quartermaster  General  of  the  Army  shall  provide  suitable 
accommodations  for  the  horses,  carriages,  and  other  vehicles  of  the 
President  and  of  the  Executive  Office,  in  the  stables  maintained  in  the 
District  of  Columbia  l)y  and  for  the  use  of  his  department.     (36 
Stat.  1404.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1912,  cited  above.  ^ 

(R.  S.  §§  156,  157.    Superseded.) 

These  sections  prescribed  the  duties  of  the  steward  of  the  President's  house- 
hold, and  required  him  to  give  bond  for  the  faithful  discharge  of  his  trust. 
They  were  superseded  by  similar  provisions  of  Act  June  25,  1910,  c.  384,  f 
9,  post,  i  231. 

Subsequent  provisions  requiring  an  inventory  to  be  made  annually,  by  the 
steward,  under  the  direction  of  the  officer  in  charge  of  public  buildings  and 
grounds,  of  all  the  public  property  in  and  belonging  to  the  Executive  Mansion, 
to  be  submitted  to  Congress  with  the  annual  report  of  the  officer  in  charge  of 
public  buildings  and  grounds,  made  by  Act  April  17,  1900,  c.  192,  §  1,  were 
also  superseded  by  more  comprehensive  provisions  for  the  making  of  such  in- 
ventory, to  be  kept  for  reference  in  the  office  of  public  buildings  and  grounds, 
made  by  Act  June  25,  1910,  c.  384,  §  2,  post,  i  231. 

§  231.  (Act  June  25,  1910,  c.  384,  §  9.)  Custody  and  annual  in- 
ventory of  public  property  in  and  belonging  to  Executive  Man- 
sion. 
Hereafter  the  steward,  housekeeper,  or  such  other  employee  of 
the  Executive  Mansion  as  the  President  may  designate,  shall,  under 
the  direction  of  the  President,  have  the  charge  and  custody  of  and  be 
responsible  for  the  plate,  furniture,  and  public  property  therein,  and 
shall,  before  entering  upon  the  duties  of  the  office,  give  bond  for  the 
faithful  discharge  thereof,  said  bond  to  be  in  the  sum  of  ten  thousand 
dollars,  and  be  approved  by  the  Secretary  of  War.  And  hereafter  a 
complete  inventory,  in  proper  books,  shall  be  made  annually  in  the 
month  of  June,  under  the  direction  of  the  officer  in  charge  of  public 
buildings  and  grounds,  of  all  the  public  property  in  and  belonging  to 
the  Executive  Mansion,  showing  when  purchased,  its  cost,  condition, 
and  final  disposition.  This  inventory  shall  be  submitted  to  the  Presi- 
dent for  his  approval,  and  shall  then  be  kept  for  reference  in  the  Office 
of  Public  Buildings  and  Grounds,  which  shall  furnish  a  copy  thereof 
to  the  steward,  housekeeper,  or  other  employee  responsible  for  the 
property.    (36  Stat.  773.) 

This  section  was  part  of  the  sundry  civil  appropriation  act  for  the  fiscal 

year  1911,  cited  above.     It  superseded  previous  similar  provisions  of  R.  S.  ii 

156,  157,  and  Act  April  17,  1900,  c.  192,  S  1,  31  Stat.  97. 
Other  previous  requirements  of  an  annual  statement  and  an  inventory  of 

such  property  with  other  public  property  were  contained  in  R.  S.  |f  1832, 

1833,  post,  §§  3418,  3419. 
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PROVISIONS  APPLICABLE  TO  ALL   THE   EX- 
ECUTIVE  DEPARTMENTS 


8«c. 

232.  Application  of  provisions  of  this 

Title. 

233.  Word  "Department" 

234.  Salaries  of  heads  of  Departments. 

235.  Departmental  regulations. 

236.  Hours  of  business. 

237.  Closing  Department  on  decease  of 

ex-official  forbidden. 

238.  Hours  of  labor  and  leaves  of  ab- 

sence of  clerks  and  other  em- 
ployes; monthly  reports  as  to 
condition  of  business;  bringing 
up  arrears;  quarterly  reports  as 
to  condition  of  business. 

239.  Annual  leave  of  absence,  notwith- 

standing leave  on  account  of 
sickness. 

240.  Annual  leave  of  absence,  exclusive 

of  Sundays  and  legal  holidays. 

241.  Recording  clocks  not  to  be  used. 

242.  Classification  of  Department  clerks. 

243.  Clerkships  open  to  women. 

244.  Distribution  of  clerks. 

245.  Diminution  of  number  of  clerks  of 

higher,  and  increase  of  number 
of  clerks  of  lower  grades;  pref- 
erence in  making  reduction  of 
force,  of  discharged  soldiers  and 
sailors,  etc. 

246.  Salaries   of   persons   employed    in 

the  Departments. 

247.  Temporary  clerks. 

248.  Authority    to    employ    clerks    and 

other  employes. 

249.  Officers,    clerks,    and    other    em- 

ployes to  be  only  as  specifically 
appropriated  for;  repeal  of  in- 
consistent laws;  details  from 
places  outside  District  of  Colum- 
bia for  duty  within  District  pro- 
hibited ;  lapsed  salaries  and  un- 
usual appropriations. 

250.  Punishment  for  violation  of  prohi- 

bition of  employment  of  services 
except  as  specifically  appropri- 
ated for. 

251.  Transfer   of   clerks    or   other   em- 

ployes from  one  Department  to 
another. 

252.  Detail  of  civil   officers,  clerks,   or 

other  employes  in  public  service 
outside  District  of  Columbia  for 
duty  in  Department  in  the  Dis- 
trict. 
252a.  Details   of   persons   in   classified 
service  at  Washington  for  serv- 
ice outside  District  of  Columbia. 

253.  Extra  compensation  to  clerks  pro- 

hibited. 

254.  Restriction    on    employing    extra 

clerks. 

255.  Chief  clerks  to  supervise  subordi- 

nate clerks. 


Sec. 

256.  Chief  clerks   to   distribute   duties, 

etc. 

257.  Duty  of  chief  on  receipt  of  report. 

258.  Disbursing  clerks. 

250.  Vacancies;   how  temporarily  filled. 

260.  Vacancies  in  subordinate  offices. 

261.  Discretionary     authority     of     the 

President. 

262.  Temporary    appointments    limited 

to  thirty  days. 

263.  Restriction  on  temporary  appoint- 

ments. 

264.  Extra  compensation  disallowed. 

265.  Oaths   to   witnesses,   authority   of 

officers,  etc.,  to  administer. 

266.  Subpoenas  to  witnesses. 

267.  Witnesses'  fees. 

268.  Compelling  testimony. 

269.  Professional  assistance;    how  ob- 

tained. 

270.  Evidence   to  be  furnished   by   the 

Departments  in  suits  pending  in 
the  Court  of  Claims. 

271.  Employment  of  attorneys  or  coun- 

sel. 

272.  Persons  formerly   in    the   Depart- 

ments not  to  prosecute  claims  in 

them. 
272a.  Use  of  name  of  member  of  Con- 
gress or  officer  of  Government 
in  advertising  practice  before 
departments  or  office  of  Govern- 
ment unlawful. 

273.  Expenditures  for  newspapers. 

274.  Expenditures  for  transportation  of 

remains  of  deceased  employes. 

275.  Annual  reports  of  expenditure  of 

contingent  funds. 

276.  Reports  of  expenditure  for  contin- 

gent expenses  of  sub-treasuries, 
and  in  government  departments 
and  bureaus. 

277.  Reports   of   traveling   expen.ses   of 

officers  and  employes  at  Wash- 
ington. 

278.  Time  of  making  annual  reports. 

279.  Department    reports,    when    to   be 

furnished  to  printer. 
279a.  Copy  for  annual  reports  and  ac- 
companying   documents ;     time 
for  furnishing. 

280.  Inventories  of  property. 

281.  Transfer    of    miscellaneous    books 

not  required  for  use  of  Depart- 
ments, etc.,  to  Public  Library  of 
District  of  Columbia. 

282.  Disposition    of    useless    papers    in 

the  Departments. 

283.  Disposition    of   useless '  papers    in 

buildings  under  control  of  the 
Departments. 
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§  232.  (R.  S.  §  158.)     Application  of  provisions  of  this  Title. 

The  provisions  of  this  Title  shall  apply  to  the  following  Executive 
Departments : 

First.  The  Department  of  State. 

Second.  The  Department  of  War. 

Third.  The  Department  of  the  Treasury. 

Fourth.  The  Department  of  Justice. 

Fifth.  The  Post-Office  Department. 

Sixth.  The  Department  of  the  Navy. 

Seventh.  The  Department  of  the  Interior. 

This  section  was  ameDded  to  inchide  the  Department  of  Agriculture,  and  the 
proviaions  of  this  Title  of  the  Revised  Statutes,  including  all  amendments 
thereto,  were  made  applicable  to  said  Department  by  Act  Feb.  9,  1889,  c.  122, 
i  1,  post,  i  789. 

The  section  was  also  amended  to  include  the  Department  of  Oommerce, 
and  the  provisions  of  this  Title  of  the  Revised  Statutes,  including  all  amend- 
ments thereto,  were  made  aiN;>licable  to  said  Department,  by  Act  Feb.  14,  1903, 
c.  552,  f  1,  post,  I  853. 

The  section  was  further  amended  to  include  the  Department  of  Labor,  and 
the  provisions  of  this  Title  of  the  Revised  Statutes,  including  all  amendments 
thereto,  were  made  applicable  to  said  Department,  by  Act  March  4,  1913,  c. 
141,  §  1,  post,  I  932. 

Hotea  of  Daciaiona 
Powers  and  duties  of  heads  of  de-  departments  mentioned  in  this  section, 
partmenta^— The  powers  and  duties  of 
all  officers  of  the  United  States  are 
limited  and  defined  by  the  Constitu- 
tion and  laws  of  Congress,  and  on  the 
question  of  the  authority  of  the  head 
of  one  of  the  Executive  Departments, 
the  court  must  look  mainly  to  the  acts 
of  Congress.  Pierce  v.  U.  S.  (1868) 
7  Wall.  666,  677,  19  L.  Ed.  169. 

Departments,  offices,  etc..  Included  In 
term  "Executive  Departments."— The 
several  executive  departments  are  by 
law  established  at  the  seat  of  govern- 
ment; they  have  no  existence  else- 
where. Only  those  bureaus  and  offices 
can  be  deemed  bureaus  or  offices  in  any 
of  these  departments  which  are  consti- 
tuted such  by  the  law  of  its  organiza- 
tion. The  department,  with  its  bu- 
reaus or  offices,  is,  in  contemplation  of 
the  law,  an  establishment  distinct  from 
the  branches  of  the  public  service  and 
the  offices  thereof  which  are  under  its 
supernsioxL  Thus,  the  office  of  post- 
master, or  of  collector  of  internal  rev- 
enue, or  of  pension  agent,  or  of  consul, 
is  not  properly  a  departmental  office — 
not  an  office  in  the  department  having 
supervision  over  the  branch  of  the  pub- 
lic service  to  which  it  belongs.  The 
official  relation  which  exists  between 
the  office  and  the  department,  one  of 
subordination  of  the  former  to  the  lat- 
ter, does  not  make  the  office  a  part  of 
the  department  (1877)  15  Op.  Atty. 
Gen.  262,  267;  (1907)  26  Op.  Atty.  Gen. 
209,254. 

The  office  of  the  Surgeon  General  was 
held  to  be  a  part  of  the  War  Depart- 
ment. The  Twenty  Per  Cent  Cases 
(1873)  20  WaU.  179,  180,  188,  22  L. 
Ed.  339;  Id.  (1873)  9  Ct  CI.  103,  106, 
124;  Schaeflfer  v.  U.  S.  (1875)  11  Ot 
CL  730,  732. 

The  term  "executive  departments," 
as  used  in  acts  of  Congress  and  in  the 
Revised  Statutes,  invariably  applies  to 
one  or  more  of  the  several  executive 


or  included  within  its  terms  by  subse- 
quent enactments,  unless  a  different 
meaning  is  clearly  indicated  by  the  con- 
text (1898)  22  Op.  Atty.  Gen.  62; 
(1907)  26  Op.  Atty.  Gen.  209. 

The  Government  Printing  Office  is  not 
a  bureau  or  division  of,  or  under  the 
control  of,  any  one  of  the  executive  de- 
partments. U.  S.  V.  Allison  (1875)  91 
U.  S.  303,  307,  23  L.  Ed.  372. 

No  board,  commission,  bureau,  or  of- 
fice which  is  not  expressly  or  by  impli- 
cation under  the  control  of  the  head  of 
one  of  the  executive  departments  can 
be  considered  as  belonging  properly  to 
one  of  them.  (1898)  22  Op.  Atty.  Gen. 
62. 

The  Civil  Service  Commission  is  not 
attached  to  any  of  the  executive  de- 
partments, nor  is  it  subject  to  the  con- 
trol of  any  of  the  heads  of  those  de- 
partments.   Id. 

The  Government  Printing  Office,  the 
Interstate  Commerce  Commission,  and 
the  Smithsonian  Institution  are  inde- 
pendent of  any  of  the  executive  depart- 
ments mentioned  in  R.  S.  S  158,  this 
section.     (1907)  26  Op.  Atty.  Gen.  209. 

Judicial  notice  of  appointment  and 
tenure  of  office  of  heads  of  depart- 
ments.—Courts  will  take  judicial  notice 
of  the  appointment  and  tenure  of  office 
of  a  member  of  the  President's  Cabi- 
net Frederick  v.  Gk>odbee  (La.  1908) 
45  So.  606. 

Relation  of  heads  of  departments  to 
President  and  Congress.— Congress  can 

impose  upon  any  executive  officer  any 
duty  they  may  think  proper,  which  is 
not  repugnant  to  any  rights  secured 
and  protected  by  the  Constitution;  and 
in  such  cases,  the  duty  and  responsi- 
bility grow  out  of  and  are  subject  to 
the  control  of  the  law,  and  not  to  the 
direction  of  the  President  Kendall  v. 
U.  S.  (1838)  12  Pet  524,  610,  9  L.  Ed. 
1181. 
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The  postmaster  general,  in  the  dis- 
charge of  those  duties  which  are  pre-. 
Bcrihed  by  law,  is  not  lawfully  subject 
to  the  control  of  the  President  U.  S. 
T.  Kendall  (0.  C.  1837)  Fed.  Cas. 
No.  16,517. 

Heads  of  departments  haye  a  three- 
fold relation:  (1)  To  the  President; 
whose  political  or  confidential  ministers 
they  are,  to  execute  his  will,  or  rather 
to  act  in  his  name  and  by  his  constitu- 
tional authority,  in  cases  in  which  the 
President  possesses  a  constitutional  or 
legal  discretion.  (2)  To  the  law;  for 
where  the  law  has  directed  them  to 
perform  certain  acts,  and  where  the 
rights  of  individuals  are  dependent  on 
those  acts,  then,  in  such  cases,  a  head 
of  department  is  an  oflScer  of  the  law, 
and  amenable  to  the  laws  for  his  con- 
duct. And  (8)  to  Congress;  in  the 
conditions  contemplated  by  the  Consti- 
tution. This  last  relation  is  one  of  the 
great  elements  of  responsibility  and  le- 
gality in  their  action.  They  are  cre- 
ated by  law;  most  of  their  duties  are 
prescribed  by  law;  Congress  may  at  all 
times  call  on  them  for  information  or 
explanation  in  matters  of  official  duty; 
and  it  may,  if  it  see  fit,  interpose  by 
legislation  concerning  them,  when  re- 
quired by  the  interests  of  the  govern- 
ment    (1854)   6  Op.  Atty.  Gen.  326, 

The  authority  of  each  head  of  a  de- 
partment is  a  parcel  of  the  executive 
power  of  the  President  To  coerce  the 
head  of  a  department  is  to  coerce  the 
President  This  can  be  accomplished 
in  no  other  way  than  by  a  law,  con- 
stitutional in  its  nature,  enacted  in  ac- 
cordance with  the  forms  of  the  Con- 
stitution. (1854)  6  Op.  Atty.  Gen. 
680,682. 

Express  statutory  authority  is  not 
required  for  every  administrative  act. 
(1911)  28  Op.  Atty.  Gen.  549. 

Heads  of  departments  representatlvee 
•f  Preeldent^-The  direction  of  the 
President  is  to  be  presumed  in  all  In- 
structions and  orders  i&'suing  from  a 
competent  department  and  official  in- 
structions, issued  by  the  heads  of  the 
several  executive  departments,  within 
their  respective  jurisdictions,  are  valid, 
without  c(Hitaining  express  reference  to 
the  direction  of  the  President  Wilcox 
T.  Jackson  ex  dem.  McConnel  (1839) 
13  Pet  498,  513,  10  L.  Ed.  264;  U.  S. 
v.  Eliason  (1842)  16  Pet.  291,  302,  10 
liL  Ed.  968;  The  Confiscation  Cases 
(1873)  20  Wall.  92, 108,  22  L.  Ed.  320; 
U.  S.  V.  Fletcher  (1893)  148  U.  S.  84, 
89,  13  Sup.  Ct  552.  37  L.  Ed.  378; 
Scott  V.  Carew  (1905)  25  Sup.  Ct  193, 
196, 196  U.  S.  100,  49  L.  Ed.  403;  U.  S. 
V.  Cutter  (C.  C.  1856)  Fed.  Cas.  No. 
14,911;  U.  S.  V.  Tichenor  (C.  C.  1882) 
12  Fed.  415,  423,  8  Sawy.  142;  North- 
em  Pac.  Ry.  Co.  ▼.  Mitchell  (D.  O. 
1913)  208  Fed.  469;  Medkirk  v.  U.  S. 
(1909)  44  Ct  CI.  469,  482;  (1855)  7 
Op.   Atty.  Gen.   453;     (1862)    10  .Op. 


Atty.  Gen.  171,  183;  U.  S.  ▼.  Bayard 
(1885)  15  App.  D.  C.  310,  320. 

The  President  speaks  and  acts 
through  the  heads  of  the  several  de- 
partments in  relation  to  subjects  which 
appertain  to  their  respecftive  duties. 
Wilcox  V.  Jackson  ex  dem.  McConnel 
(1839)  18  Pet  498.  513,  10  L.  Ed.  264; 
Williams  ▼.  U.  S.  (1843)  1  How.  290, 
297,  11  L.  Ed.  135;    U.  S.  v.  Farden 

(1878)  99  U.  S.  10,  19,  25  L.  Ed.  267; 
Wols'ey  V.  Chapman  (1879)  101  U.  S. 
755,  769,  25  Ia  Ed.  915;  Runkle  v.  U. 
S.  (1887)  122  U.  S.  543.  557,  7  Sup. 
Ct  1141,  30  L.  Ed.  1167;  Lockington 
V.  Smith  (C.  C.  1817)  Fed.  Cas.  No. 
8,448,  Pet  C.  C.  466;  U.  S.  v.  Cutter 
(C.  C.  1856)  Fed.  Cas.  No.  14,911; 
Northern  Pac.  Ry.  Co.  v.  Mitchell  (D. 
C.  1913)  208  Fed.  469;  (1854)  6  Op. 
Atty.  Gen.  583,  587;  (1855)  7  Op. 
Atty.  Gen.  453;  (1877)  15  Op.  Atty. 
Gen.  290,  293. 

An  order  sent  out  from  the  appropri- 
ate executive  department  in  the  regular 
course  of  business  is  the  legal  equiva- 
lent of  the  President's  own  order  to  the 
same     effect.     Wolsey     v.     Chapman 

(1879)  101  U.  S.  755,  770,  25  U  Ed. 
915;  Medkirk  ▼.  U.  S.  (1909)  44  Ct 
CI.  469,  482;  Medkirk  v.  U.  S.  (1910) 
45  Ct  CI.  395,  403. 

Rules  and  regulations  promulgated 
through  the  Secretary  of  War  must  be 
received  as  the  acts  of  the  Executive. 
U.  S.  V.  Eliason  (1842)  16  Pet  291, 
301,  10  L.  Ed.  968. 

Orders  issued  by  the  Department  of 
State  in  relation  to  such  public  meas*^ 
ures  as  are  not  immediately  connected 
with  the  duties  of  some  other  depart- 
ment are  to  be  considered  as  orders  of 
the  President  Lockington  v.  Smith  (C. 
C.  1817)  Fed.  Cas.  No.  8,448. 

A  proclamation  by  the  Secretary  of 
the  Interior  creating  a  forest  reserve 
need  not  be  signed  by  the  President  U. 
S.  V.  Blendauer  (D.  C.  1903)  122  Fed. 
703.  reversed  (1904)  128  Fed.  910,  63 
C.  C.  A.  636. 

Where  the  President  intervenes  per- 
sonally and  prohibits  an  act  of  one  of 
bis  ministers,  not  specially  confided  by 
Congress  to  that  minister,  such  an 
act  could  have  no  more  validity,  and  be 
no  more  binding  on  the  government, 
than  the  act  of  any  other  person. 
(1862)  10  Op.  Atty.  Gen.  171,  182. 

As  to  rules  and  orders  promulgated 
by  the  Secretary  of  War,  by  direction 
of  the  President,  see  notes  to  §  318. 

Assistants  to  heads  of  departments  as 
representing  them.— A  letter  written  by 
an  Assistant  Secretary  of  the  Treasury 
to  a  collector  of  customs  concerning  the 
deposit  of  money  in  the  collector's  cus- 
tody will  be  presumed  to  have  been 
written  by  authority  of  the  Secretary. 
U.  S.  V.  Adams  (C.  C.  1885)  24  Fed. 
34a 

The  declaration,  by  an  Assistant  Sec- 
rotary  of  the  Treasury,  of  the  amount 
of   foreign  sugar  bounties,   which   the 
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Secretary  was  required  to  ascertain  and 
declare,  ander  Tariff  Act  July  24.  1897, 
c.  11,  I  &,  30  Stat.  205,  will  be  pre- 
sumed to  have  been  properly  issued  in 
the  performance  of  such  duty.  Frank- 
lin Sugar  Refining  Go.  ▼.  U.  S.  (C.  0. 
1910)   178  Fed.  743. 

The  duties  of  assistants  to  the  beads 
of  departments,  or  bureaus  are  general- 
ly not  specifically  defined  by  law,  but 
are  left  to  the  direction  and  regulation 
of  the  superior  officers.  Such  assist- 
ants are  supposed  to  be  officially  engag- 
ed in  carrying  out  the  will  of  their  prin- 
cipals in  the  details  of  the  work.  When 
'their  acts,  decisions,  or  directions  are 
reduced  to  writing,  signed  by  them  in 
their  official  capacity,  filed  or  recorded 
among  the  archives  of  the  department, 
aAd  do  not  appear  to  have  been  reToked, 
annulled,  or  modified  by  the  head  of  the 
department  or  bureau,  they  must  be 
held,  in  the  absence  of  fraud,  mistake, 
or  irregularity,  to  have  been  done  with- 
in the  scope  of  the  authority  of  the  as- 
sistant, and  to  be  as  binding  on  the 
government  as  though  expressly  or- 
dered by  the  superior.  McCollum  v.  U. 
S.  (1881)  17  Ct.  CI.  92,  101. 

The  presumption  is  that  an  order 
from  the  proper  executive  department 
in  the  regular  course  of  business  is 
sent  with  the  knowledge  and  approval 
of  the  head  of  the  department.  Med- 
kirk  V.  U.  S.  (1910)  45  Ct  CI.  395. 

It  being  impossible  that  each  head  of 
department  should  perform  in  person 
aU  the  business  of  his  department,  the 
constitution  and  the  laws  allow  him 
to  appoint  clerks,  among  whom  a  por- 
tion of  his  duties  may  be  distributed, 
and  whose  legal  power  is  included  in 
his,  just  as  his  own  is  included  in  that 
of  the  President.  (1854)  6  Op.  Atty. 
Gen.  583,  587. 

The  attestation  of  commissions,  treas- 
ury warrants,  passports,  and  the  like, 
by  heads  of  departments,  or  chiefs  of 
bureaus,  or  other  certifying  officers*  of 
the  government,  cannot  be  delegated, 
unless  when  specially  authorized  by 
Congress.  (1855)  7  Op.  Atty.  Gen. 
594. 

Decisions  of  heads  of  departments 
conclusive  on  successors^— The  head  of 
a  department  cannot,  in  a  matter  in- 
volving judgment  and  discretion,  re- 
verse the  decision  and  action  of  his  pred- 
ecessor, even  in  a  matter  relating  to 
the  general  officers  and  management  of 
the  department.  U.  S.  v.  Bank  of  the 
Metropolis  (1841)  15  Pet  377,  400, 
10  L.  Ed.  774;  Lavalette  v.  U.  S. 
(1864)  1  Ct  CI.  147;  Jackson  v.  U.  S. 
(1884)  19  Ct  CI.  504;  (1831)  2  Op. 
Atty.  Gen.  463;  (1849)  6  Op.  Atty. 
Gen.  122;  (1852)  5  Op.  Atty.  Gen. 
664;  (1857)  9  Op.  Atty.  Gen.  32,  34; 
(1859)  9  Op.  Atty.  Gen.  300,  302; 
(1868)  12  Op.  Atty.  Gen.  355;  (1860) 
13  Op.  Atty.  Gen.  33,  35;  (1870)  13 
Op.  Atty.  Gen.  226,  228;  (1871)  13  Op. 
Atty.  Gen.  387,  388.  But  see  (1861) 
10  Op.  Atty.  Gen.  56,  62. 
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The  principle  of  res  judicata  applies 
to  departmental  action  of  a  final  na- 
ture. Day  V.  U.  S.  (1886)  21  Ct  CL 
262;  (1831)  2  Op.  Atty.  Gen.  463; 
(1841)  3  Op.  Atty.  Gen.  684;  (1848)  5 
Op.  Atty.  Gen.  28;  (1891)  20  Op.  Atty. 
Gen.  280. 

It  is  a  rule  of  action,  prescribed  ta 
itself  by  each  administration,  to  con- 
sider the  acts  of  its  predecessors-  con- 
clusive as  far  as  the  executive  is  con- 
cerned. (1825)  2  Op.  Atty.  Gen.  8,  9; 
(1829)  2  Op.  Atty.  Gen.  280,  283; 
(1869)  13  Op.  Atty.  Gen.  33,  35. 

The  right  in  an  incumbent  of  review- 
ing a  predecessor's  decisions  extends  to 
mistakes  in  matters  of  fact  arising  from 
errors  in  calculation,  and  to  cases  of  re- 
jected claims,  in  which  material  testi- 
mony is  afterwards-  discovered  and  pro- 
duced. But  if  a  credit  has  been  given, 
or  an  allowance  made,  by  the  head  of 
a  department,  and  it  is  alleged  to  be  an 
illegal  allowance,  the  judicial  tribunals 
must  be  resorted  to,  to  construe  the 
law  under  which  the  allowance  was 
made,  and  to  settle  the  rights  between 
the  United  States  and  the  party  to 
whom  the  credit  was  given.  It  is  no 
longer  a  case  between  the  correctness 
of  one  officer's  judgment  and  that  of 
his  s-uccessor.  A  third  party  is  inter- 
ested, and  he  cannot  be  deprived  of  a 
payment  on  a  credit  so  given,  but  by 
the  intervention  of  a  court  to  pass  upon 
his  right  U.  S.  V.  Bank  of  the  Metrop- 
olis (1841)  15  Pet.  377,  401,  10  L. 
Ed.  774. 

A  subject,  once  disposed  of  by  a  de- 
partment, ought  to  be  regarded  as  set- 
tled, except  under  peculiarly  strong  cir- 
cumstances. (1844)  4  Op.  Atty.  Gen. 
341. 

There  is  no  law  which  authorizes  the 
head  of  any  department  to  s-upervise 
the  acts  of  his  predecessors,  and  to 
award  damages  for  their  assumed  mis- 
conduct, errors-,  or  omissions,  to  be 
paid  out  of  the  public  treasury.  (1848) 
5  Op.  Atty.  Gen.  28. 

A  plainly  unlawful  opinion  of  a  head 
of  department  is  not  closed  against  fu- 
ture inquiry  into  the  merits  of  the  case. 

(1856)  8  Op.  Atty.  Gen.  108,  214. 
When  a  Secretary  has  officially  decid- 
ed or  determined  any  matter  or  case, 
and  goes  out  of  office  leaving  the  deci- 
sion on  record,  his  successor  cannot 
lawfully  overturn  it,  unless  upon  the 
production  of  such  new  evidence  as 
would  be  sufficient  in  a  court  of  chan- 
cery to  sustain  a  bill  of  review,  or  to 
get   a   new   trial   in    a   court   of   law. 

(1857)  9  Op.  Atty.  Gen.  100,  101. 

The  well-settled  principle,  that  the 
final  decision  of  a  case  before  a  head  of 
department  is  binding  upon  his  suc- 
cessors in  the  same  department,  is  sub- 
ject to  some  equally  well-established 
exceptions,  and  thes^e  are  where  there 
has  been  a  palpable  error  of  calcula- 
tion, or  where  new  facts  are  subse- 
quently brought  forward,  which  show 
that  the  former  decision  was  erroneous. 
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And  would  probably  not  have  been  made 
If  they  had  been  known  at  that  time. 
It  iff  also  well  established  that  such  a 
decision  may  be  opened  by  a  resolution 
or  act  of  Congress  directintr  it  to  be 
done.  (1868)  12  Op.  Atty.  Oen.  355, 
358.  And  see  (1859)  9  Op.  Atty.  Gen. 
387.  388;  (1870)  13  Op.  Atty.  Gen.  220, 
22a 

When  a  matter  has  once  been  passed 
upon  and  finally  disposed  of  by  the  head 
of  m  department,  it  should  not  be  dis- 
tnrbed  or  reopened  by  his  successors, 
excepting  under  extraordinary  circum- 
stances, such  as  the  discovery  of  new 
facts-,  and  the  like.  (1882)  17  Op.  Atty. 
Gen.  315. 

The  fact  that  an  application  for  re- 
examination of  a  matter  disposed  of  had 
been  made  to  and  bad  not  been  acted 
upon  by  the  head  of  the  department  by 
whom  the  decision  was  rendered  does 
not  withdraw  the  case  from  the  oper- 
ation of  the  rule.    Id. 

The  Postmaster  .General  is  not  bound 
by  the  construction  placed  by  a  pred- 
ece86X)r  in  office  on  the  statute  relat- 
ing to  second-class  matter,  so  as  to 
preclude  him  from  revoking  a  certifi- 
cate of  entry  of  a  publication  as  sec- 
ond-class matter,  which  had  been  issued 
by  such  predecessor,  where  no  vested 
right  has  been  created  by  such  certifi- 
cate. Columbian  Correspondence  Col- 
lege ▼.  Wynne  (1905)  25  App.  D.  O. 
149. 

Acts  of  heads  of  departments  conolu- 
aive  on  other  departments  of  the  gov- 
ornment.^— A  finding  of  land  officers  in 
proceedings  resulting  in  the  issuance 
of  patents  on  commuted  homestead  en- 
tries, that  STich  lands  were  agricultural 
and  not  coal  lands,  is  not  conclusive 
against  the  government  in  a  suit  to 
cancel  the  patents  as  fraudulentiy  pro- 
cured by  misrepresenting  their  char- 
acter. Washington  Securities  Co.  ▼. 
United  States  (1914)  34  Sup.  Ct.  725, 
234  U.  S.  76,  58  L.  Ed.  1220,  affirming 
decree  (1912)  194  Fed.  59,  114  C.  C.  A 
79. 

The  executive  departments  have  not  a 
judicial,  nor  even  a  quasi  judicial,  char- 
acter. Their  acts  are  not  judicial,  and 
are  binding  on  executive  officers,  but 
not  on  the  courts.  Alire  v.  U.  S.  (1865) 
1  Ct,  CI.  233. 


The  position  of  head  of  the  War  De- 
partment involves  the  highest  responsi- 
bilities, and  constantly  calls  for  the  ex- 
ercise of  the  soundest  judgment  and 
discretion;  and  where  such  judgment 
and  discretion  are  exercised,  in  respect 
to  any  purely  executive  function  appro- 
priate to  that  department,  every  other 
department  of  the  government  is  bound 
by  the  action.  It  is  conclusive.  Peirce 
V.  U.  S.  (1865)  1  Ct.  CI.  270,  279. 

But  the  Secretary  of  War  has  no 
general  or  unlimited  power  to  bind  the 
government  by  accepting  or  indorsing 
negotiable  paper.  Peirce  v.  U.  S. 
(1865)  1  Ct  CI.  270. 

Usage  cannot  aid  such  a  transaction. 
An  illegal  practice  prevailing  among 
officers  of  the  government,  no  matter 
how  long  continued  or  extensive,  can 
never  ripen  into  a  binding  usage.     Id.- 

The  decision  of  the  head  of  a  depart- 
ment, directing  payment  of  a  particular 
claim,  is  binding  upon  all  the  subordi- 
nate officers  by  whom  the  account  is  to 
be  audited  and  pass-ed.  (1849)  5  Op. 
Atty.  Gen.  87. 

The  President  ought  not.  as  a  gener- 
al, rule,  to  entertain  an  appeal  from  the 
decifiion  of  the  head  of  a  department 
respecting  a  private  claim  against  the 
government.  (1863)  10  Op.  Atty.  Gen. 
526. 

Liabilities  of  heads  of  departments 
for  offloial  acts.— The  act  of  the  head 
of  one  of  the  departments  in  calling  the 
attention  of  any  person  having  busi- 
ness with  such  department  to  a  statute 
relating  in  any  way  to  such  business, 
cannot  be  made  the  foundation  of  an 
action  against  such  officer.  Spalding 
V.  Tilas  (1896)  16  Sup.  Ct  631,  635, 
161  U.  S.  483,  40  L.  Ed.  780. 

The  head  of  a  department  cannot  be 
held  liable  to  a  civil  suit  for  damages 
on  account  of  official  communications 
made  by  him  pursuant  to  an  act  of 
Congress,  and  in  respect  of  matters 
within  bis  authority,  by  reason  of  any 
personal  motive  that  prompted  his  ac- 
tion, for  personal  motives  cannot  be 
imputed  to  duly  authorized  official  con- 
duct. Spalding  v.  Vilas  (1896)  16  Sup. 
Ct  631,  637,  161  U.  S.  483,  40  L.  Ed. 
780. 


§  233.  (R.  S.  §  159.)     Word  "Department." 

The  word  "Department"  when  used  alone  in  this  Title,  and  Titles 
five,  six,  seven,  eight,  nine,  ten,  and  eleven,  means  one  of  the  Ex- 
ecutive Departments  enumerated  in  the  preceding  section. 

The  Department  of  Agriculture  was  included  in  this  definition  by  Act  Feb. 
9,  1889,  c.  122,  §  1,  post,  §  789. 

The  Department  of  Commerce  was  included  in  this  definition  by  Act  Feb. 
14,  1903,  c  552,  §  1,  post,  S  853. 

The  Department  of  Labor  was  included  in  this  definition  by  Act  March  4, 
1913,  c  141,  f  1,  post,  I  932. 

Hotea  of  Decisions 

MeaRlng  of  term  "department,"  as  gress  and  in  the  Revised  Statutes,  in- 
osed  in  statutes  generally.— The  term  variably  applies  to  one  or  more  of  the 
"department,"  as  used  in  acts  of  Con-      aeveral    executive    departments    men- 
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tioned  in  R.  S.  §  168,  ante,  §  232,  or  laws  relating  to  the  civil  service,  is 
included  within  the  terms  of  that  sec-  distinguished  from  "office,"  "bureau,*' 
tion  by  subsequent  enactments,  unless  and  "branch;"  and  subordinates  of  the 
a  different  meaning  is  clearly  indicated  several  executive  departments  are  dis- 
hy the  context.  (1907)  26  Op.  Atty.  tinguished  from  employes  of  the  last- 
Gen.  209.  mentioned  governmental  agencies.  Id» 
The  term  "department,"  as  used  in 

§  234.  (R.  S.  §  160.)     Salaries  of  heads  of  Departments. 

Each  head  of  a  Department  is  entitled  to  a  salary  of  [ten  thou- 
sand dollars]  a  year,  to  be  paid  monthly. 
Act  March  3,  1873,  c.  226,  §  1,  17  Stat.  486. 
The  salaries  of  the  heads  of  Departments,  having  been  increased  from  $8,- 

000  to  $10,000  by  provisions  of  Act  March  3,  1873,  c.  226,  {  1,  incorporated 
into  this  section  of  the  Revised  Statutes,  and  cited  above,  were  reduced  ta 
$8,000,  and  the  words  of  this  section  inclosed  in  brackets,  "ten  thousand  dol- 
lars," were  superseded  by  the  repeal  of  so  much  of  that  act  as  increased  their 
compensation,  by  Act  Jan.  20,  1874,  c.  11,  18  Stat.  4. 

The  salary  of  the  Secretary  of  the  Treasury  was  declared  to  be  $8,000  in 
the  provisions  of  the  sundry  civil  appropriation  act  for  the  fiscal  year  1876, 
prescribing  the  organization  of  the  Treasury  Department  and  the  offices  there- 
of, and  the  salaries  to  be  paid  to  the  persons  therein.  Act  March  3, 1875,  c.  180,. 
i  2,  post,  §  352. 

The  Secretary  of  Agriculture  receives  the  same  salary  as  is  paid  to  the  sec- 
retary of  each  of  the  Executive  Departments,  by  section  3  of  the  act  making 
that  Department  an  Executive  Department,  Act  Feb.  9,  1889,  c.  122,  §  3,  post, 
f  791. 

The  Secretary  of  Commerce  was  to  receive  a  salary  of  $8,000  per  annum,  by 
section  1  of  the  act  establishing  the  Department  of  Oommerce,  Act  Feb.  14,. 
1903,  c.  652,  §  1,  post,  §  853. 

But  the  compensation  of  the  heads  of  Executive  Departments  who  are  mem- 
bers of  the  President's  cabinet,  on  and  after  March  4,  1907,  was  increased  ta 
$12,000  per  annum  by  Act  Feb.  26,  1907,  c.  1635,  §  4,  ante,  {  86. 

Said  section  4  of  Act  Feb.  26,  1907,  c.  1635,  in  so  far  as  it  related  to  the 

•  annual  compensation  of  the  Secretary  of  State,  was  repealed,  and  his  annual 

compensation  was  again  made  $8,000,  by  Act  Feb.  17,  1909,  c.  137,  {  1,  post, 

1  285,  and  Act  March  4,  1909,  c.  297,  {  1,  post,  §  287.  But  the  appropria- 
tions for  the  Secretary  of  State  for  the  fiscal  year  1912  and  subsequent  years 
were  $12,000.  The  provision  for  the  fiscal  year  1917  was  by  Act  May  10,  1916. 
c.  117,  §  1,  39  Stat. 

The  Secretary  of  Labor  receives  a  salary  of  $12,000  per  annum,  by  section 
1  of  the  act  establishing  the  Department  of  Labor,  Act  March  4,  1913j  c.  141,. 
I  1,  post,  I  932. 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensation 
appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts  are 
repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employ^ 
appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensa- 
tion of  such  officers  or  employes,  respectively,  until  otherwise  fixed  by  an 
annual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141,  f  6, 
post,  §  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat  1049,  are  established  and 
continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
Congress,  by  §  6  of  said  act,  post,  S  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by 
any  act  shall  be  available  for  payment  to  any  person  receiving  more  than  one 
salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  §  6,  as 
amended  by  Act  Aug.  29, 1916,  c.  417,  post,  {  3230a. 

§  235.  (R.  S.  §  161.)     Departmental  regulations. 

The  head  of  each  Department  is  authorized  to  prescribe  reg^a- 
tions,  not  inconsistent  with  law,  for  the  government  of  his  Depart- 
ment, the  conduct  of  its  officers  and  clerks,  the  distribution  and  per- 
formance of  its  business,  and  the  custody,  use,  and  preservation  of 
the  records,  papers,  and  property  appertaining  to  it. 

Act  July  27,  1789,  c  4,  1  Stat.  2a  Act  Sept.  16,  1789,  c.  14,  1  Stat.  68. 
Act  Aug.  7,  1789,  c.  7,  1  Stat  49.  Act  Sept.  2,  1789,  c.  12,  1  SUt.  66.  Act 
June  8,  1872,  c.  336,  17  Stat.  283.  Act  April  30,  1798,  c.  35,  1  Stat  653. 
Act  June  22,  1870,  c.  160,  i  8,  16  Stat  163.  Act  March  8,  1849,  c.  108,  9 
Stat  896. 
Provisions  authoriiing  each  head  of  a  Department  to  alter  the  distributioD 
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of  clerks  among  the  Tarioaa  bureaiu  and  offices,  and  to  reduce  the  force  em- 
ployed, were  made  by  R.  8.  |  100,  post,  |  244,  and  Act  Aug.  15,  1876,  c. 
287,  {  3,  post,  I  245. 

Heads  of  Departments  were  required  to  make  and  enforce  regulations  to  car- 
ry out  the  provisions  of  Act  March  29,  1804,  c.  49,  relating  to  the  making  of 
returns  of  public  property,  by  section  4  of  that  act,  post,  §  442. 

Heads  of  Departments  were  also  required  to  make  regulations  to  secure  an 
mdministratiye  examination  of  accounts,  before  transmission  to  the  Auditors  of 
the  Treasury,  as  provided  by  the  Dockery  Act  of  July  31,  1894,  c  174,  |  12, 
post,  i  428,  and  for  the  execution  of  other  requirements  of  tliat  act,  by  sec- 
tion 22  of  the  act,  post,  |  437. 

Appropriations  to  enable  the  President,  by  the  employment  of  accountants 
And  experts  from  official  and  private  life,  to  more  effectively  inquire  into  the 
methods  of  transacting  the  public  business  of  the  Government  in  the  executive 
departments  and  other  executive  government  establishments,  with  the  view 
of  inaugurating  new  or  changing  old  methods  of  transacting  such  public  busi- 
ness so  as  to  attain  greater  efficiency  and  economy  therein,  and  to  ascertain  and 
recommend  to  Ck>ngre8s  what  changes  in  law  may  be  necessary  to  carry  into 
effect  such  results  of  his  inquiry  as  can  not  be  carried  into  effect  by  executive 
action  alone,  were  made  by  the  sundry  civil  appropriation  acts  for  recent  fiscal 
jears.  The  provision  for  the  fiscal  year  1913  was  by  Act  Aug.  24, 1912,  c.  355, 
f  1,  37  Stat  417. 

Hotea  of  Decisions 


6. 
7. 
S. 

9. 

10. 


Making  and  requisites  of  regulations. 
Regulations  not  to  be  incozuistent  with 

law. 
Implied  legislative  ratlflcatlon. 
Regulations  for  government  of  depart* 

ment,  conduct  of  offlcem,  etc. 
Regulations  for  carrying  out  particular 

laws. 
Custody,  use,  etc,  of  property. 
Preservation  of  records,  etc. 
Protection  from  disclosure  as  evidence 

of  records  or  of  facts  known  officially. 
Force  and  eCTect  of  regulations  as  law. 
Judicial  notice  of  regulations. 


UL    Violations  of  regulations. 

I.  Making  and  requisites  of  regula- 
tions.—Usages  have  been  established  in 
every  part  of  the  government,  which 
have  become  a  kind  of  common  law, 
and  regulate  the  rights  and  duties  of 
those  who  act  within  their  respective 
limits.  U.  S.  V.  Macdaniel  (1833)  7 
Pet  1,  14,  8  L.  Ed.  587.  See  Benson 
T.  Henkel  (1905)  25  Sup.  Ot  569,  571, 
196  U.  S.  1,  49  L.  Ed.  919. 

A  decision  of  a  department  in  a  par- 
ticular case,  being  the  opinion  of  the 
secretary  upon  the  law  and  regulations 
as  they  existed,  is  not  in  any  sense  a 
regulation  under  this  section,  and, 
though  entitled  to  great  respect  and 
consideration  by  the  Supreme  Court,  is 
not  binding  on  the  court  as  a  valid  reg- 
ulation of  the  department.  Smith  v. 
U.  S.  (1898)  18  Sup.  Ct  626,  629,  170 
D.  8.  372,  380,  42  L.  Ed.  1074. 

Regulations  for  government  of  a  de- 
partment need  not  be  promulgated  in 
any  set  form,  nor  in  writing.  Haas  t. 
Henkel  (1910)  30  Sup.  Ot  249,  254, 
216  U.  S.  462,  54  L.  Ed.  569,  17  Ann. 
Gas.  1112. 

The  requirement  by  the  department 
under  whose  authority  an  officer  is  act- 
ing, such  as  will  make  bis  action  offi- 
cial, need  not  be  prescribed  by  written 
role  or  regulation.  It  may  also  be 
found  in  an  established  usage  which 
constitntes  the  common  law  of  the  de- 
partment, and  fixes  the  duties  of  those 
engaged  in  its  activities.  In  numerous 
instances,  datiea  not  completely  defined 


by  written  rules  are  clearly  established 
by  settled  practice.  U.  S.  v.  Birdsall 
(1914)  34  Sup.  Ct  512,  514,  233  U.  S. 
223,  58  L.  Ed.  930. 

A  "regulation  of  an  executive  depart- 
ment'' is  a  rule  made  by  the  head  of 
the  department  for  its  action,  under 
an  act  of  Congress  conferring  power 
80  to  do.  An  order  of  the  President 
or  of  a  secretary  of  a  department  is 
not  such  a  regulation.  Harvey  v.  U.  S. 
(1867)  3  Ct  CL  38. 

2.  Regulations  not  to  be  Inconsistent 
with  law^— The  head  of  an  executive 
department  is  limited  in  what  he  does 
by  the  law;  but  he  need  not  show  ex- 
press statutory  authority  for  an  ad- 
ministrative detail  incident  to  a  power 
conferred.  U.  S.  v.  Macdaniel  (1833) 
7  Pet  1,  14,  8  L.  Ed.  587;  Small  v.  U. 
S.  (1909)  45  Ot  CL  13;  (1911)  28  Op. 
Atty.  Gen.  549. 

A  regulation  adopted  under  this  sec- 
tion should  not  be  disregarded  or  an- 
nulled by  the  courts  unless  it  is  plain- 
ly and  palpably  inconsistent  with  law. 
Boske  V.  Comingore  (1900)  20  Sup. 
Ct  701,  706,  177  U.  S.  459,  44  L.  Ed. 
84a 

A  regulation  of  an  executive  depart- 
ment must  conform  to  the  law,  if  a  law 
exists  upon  the  subject  of  the  regula- 
tion. Symonds  v.  U.  S.  (1886)  21  Ct 
CL  148. 

A  departmental  regulation  contrary 
to  law  is  no  regulation.  Sherlock  v. 
U.  S.  (1908)  43  Ct  CL  161. 

The  Secretary  of  the  Treasury  can- 
not legally,  by  departmental  order, 
change  a  practice  or  course  of  office 
procedure  prescribed  by  statute  for  the 
settlement  of  accounts.  (1888)  19  Op. 
Atty.  Gen.  176. 

A  regulation  may  supplement  a  stat- 
ute, but  cannot  supersede  it  Roberts 
V.  U.  S.  (1909)  44  Ct  01.  411. 

3.  implied    legislative    ratification.— 

When  Congress  permit  the  orders  of 
an  executive  department  to  be  formu- 
lated as  regulationa,  and  published,  and 
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carried  into  effect,  the  legislative  ratifi- 
cation must  be  implied.  Maddux  v.  U. 
S.  (1885)  20  Ct  CI.  193,  197. 

Treasury  regulations  having  been  in 
force  for  a  number  of  years  and  in  op- 
eration in  every  port  of  the  United 
States  except  one,  and  having  received 
the  tadt  if  not  express,  approval  of 
Congress,  the  court  will  not  disregard 
them  and  hold  that  they  are  not  aa- 
thorized  by  law.  Garlinger  v.  U.  S. 
(1896)  30  Ct.  CI.  473. 

4.  Regulations  for  government  of  de- 
partment, oonduct  of  offlcers,  etc.— The 
power  conferred  by  this  section  is  ad- 
ministrative only.  It  does  not  justify 
any  additions  to  the  requirements  of 
R.  S.  §  2291,  post,  §  4532,  as  to  proof 
by  a  homestead  entryman  of  cultivation 
and  residence  by  two  credible  witnesses. 
U.  S.  V.  George  (1913)  33  Sup.  Ct.  412, 
414,  228  U.  S.  14,  57  L.  Ed.  712. 

Under  Act  July  12,  1876,  §  5,  post, 
§  7189,  dividing  postmasters  into  four 
classes,  and  defining  the  second  class 
as  including  all  those  whose  annual 
salaries  are  between  $2,000  and  $3,000, 
and  Act  March  3,  1883,  §  1,  post,  | 
7217,  providing  that  the  respective 
compensation  of  postmasters  of  the 
first,  second,  and  third  classes  shall  be 
annual  salaries  assigned  in  even  hun- 
dreds of  dollars,  to  be  ascertained  and 
fixed  from  their  respective  quarterly 
returns  to  the  auditor  at  the  rates 
therein  specified,  which  are  based  on 
the  gross  receipts,  the  Postmaster 
General  had  no  authority  to  make  a 
regulation,  pursuant  to  this  section, 
that,  in  determining  the  gross  receipts 
for  the  purpose  of  fixing  a  postmaster's 
salary,  unusual  sales  of  stamps  should 
not  be  included,  and  that  a  statement 
of  such  sales  should  not  be  made  to 
the  auditor,  but  to  the  First  Assistant 
JPostmaster  General,  since  the  regula- 
tion was  not  an  attempt  to  define 
"gross  receipts"  nor  to  clear  up  an 
ambiguity  in  the  statute  or  supply  de- 
tails, but  in  effect  made  salaries  de- 
pendent, not  upon  gross  receipts  re- 
turned to  the  auditor  as  provided  by 
statute,  but  upon  Biich  part  of  such 
gross  receipts  as,  in  the  opinion  of 
some  departmental  ofiicial,  was  not  un- 
usual, or  for  use  outside  the  district. 
U.  S.  V.  Foster  (D.  C.  1913)  211  Fed. 
206. 

That  the  validity  of  a  regulation  by 
the  Postmaster  General  was  unques- 
tioned for  a  long  time  was  of  little 
force  in  determining  its  validity,  where 
the  only  persons  directly  affected  there- 
by were  subordinate  office  holders,  who 
would  be  very  reluctant  to  attack  the 
validity  of  a  regulation  made  by  their 
superior  officer.     Id. 

The  treasury  regulations;  prescribing 
the  dutieb'  and  watches  of  night  inspec- 
tors, have  the  force  of  law  and  regulate 
the  service  and  hours  of  service.  Gar- 
Unger  v.  U.  S.  (1895)  30  Ct.  CI.  208. 

Bights,  duties,  and  obligations  de- 
fined by  statute  cannot  be  taken  away 
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or  abridged  by  regulations  of  depart- 
ment. Laurey  v.  U.  S.  (1897)  32  Ct.  CI. 
259,  265. 

The  Secretary  of  the  Treasury  had 
power,  under  this  section,  to  make  a 
regulation  that  the  oaths  to  be  taken 
h^  an  officer  of  the  Revenue  Marine 
Service,  or  an  officer  or  employ^  in  any 
branch  of  the  customs  service,  to  the 
correctness  of  his  account  for  pay  or 
salary,  am  required  by  R.  S.  §  1790, 
post,  §  3265,  and  section  2693,  shou^ld 
be  taken  before  some  person  authorized 
to  administer  oaths  generally.  (1889) 
19  Op.  Atty.  Gen.  401. 

A  head  of  a  department  has,  under 
the  powers  conferred  by  this  section, 
the  right  to  say  what  the  officers  and 
clerks  under  him  shall  do  or  not  do,  so 
long  as  he  does  not  go  counter  to  any 
law.  (1889)  19  Op.  Atly.  Gen.  401, 
403. 

Chiefs  of  divibion,  in  the  Department 
of  Agriculture,  in  charge  of  the  several 
divisions  of  natural  science  which  are 
employed  in  accomplishing  the  objects 
of  that  department,  are  subject  to  all 
regulations  prescribed  in  accordance 
with  law  by  the  head  of  the  department. 
(1894)  20  Op.  Atty.  Gen.  703. 

Under  the  authority  to  prescribe  reg- 
ulations given  by  this  section,  there 
seems  to  be  no  limitation  to  the  right 
of  the  head  of  a  department  to  demand 
service  of  his  subordinates.  (1894)  20 
Op.  Atty.  Gen.  728,  729. 

It  was  not  'Inconsistent  with  law," 
within  this  section,  for  the  head  of  the 
Department  of  Commerce  and  Labor, 
in  organizing  that  department  upon  its 
creation,  to  change  the  names  of  of- 
ficers assigned  to  the  department 
(1903)  24  Op.  Atty.  Gen.  697,  698. 

The  Secretary  of  Commerce  and  La- 
bor was  not  authorized  by  law  to  con- 
solidate the  Bureau  of  Manufactures 
and  the  Bureau  of  Statistics  into  one 
bureau  called  the  Bureau  of  Foreign 
and  Domestic  Commerce.  (1909)  27 
Op.  Atty.  Gen.  542. 

The  duties  previously  performed  by 
the  disbursing  clerk  of  the  Bureau  of 
the  Census  could  not  be  transferred  to 
the  di&tursing  clerk  of  the  Department 
of  Commerce  and  Labor,  consistently 
with  law,  within  the  meaning  of  this 
section.     (1911)  29  Op.  Atty.  Gen.  247. 

5.  Regulations  for  carrying  out  par- 
ticular laws^— The  head  of  a  depart- 
ment, authorized  to  make  regulations  in 
aid  of  the  law,  cannot  make  regula- 
tions which  defeat  the  law.  Morrill  y. 
Jones  (1882)  1  Sup.  Ct.  423,  106  U.  S. 
466,  27  L.  Ed.  267;  Campbell  v.  U.  S. 
(1882)  2  Sup.  Ct  759,  107  U.  S.  407, 
27  L.  Ed.  592;  Williamson  v.  U.  S. 
(1908)  28  Sup.  Ct  163,  207  U.  S.  425, 
52  L.  Ed.  278;  Bong  v.  Alfred  S.  Camp- 
bell Art  Co.  (1909)  29  Sup.  Ct  628, 
631,  214  U.  S.  236,  53  L.  Ed.  979,  16 
Ann.  Cas.  1126. 

The  Secretary  of  the  Treasury  cannot 
by  his  regulations  alter  or  amend  a 
revenue  law*    All  he  can  do  is  to  rega- 
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late  the  mode  of  proceeding  to  carry 
into  effect  what  Oongresa  has  enacted. 
Morrill  t.  Jones  (1882)  1  Sup.  Gt  423, 
106  U.  S.  466.  27  L.  Ed.  267. 

The  authority  of  a  postmaster  gen- 
eral under  Ihis  0ecti<Hi  to  make  regnla- 
tions  for  the  government  of  the  de- 
Iiartment  includes  power  to  prescribe 
that,  in  determining  the  gross  receipts 
of  a  post  office  on  which  the  salary  of 
the  postmaster  is  to  be  fixed,  stamps 
Boid  in  unasnal  quantities  for  other  of- 
fices shall  not  be  considered.  U.  S.  v. 
Foster  (1914)  34  Sup.  Ct  666,  233  U. 
8.  515,  68  L.  Ed.  1074,  reversing  judg- 
ment  (D.  O.  1913)  211  Fed.  206. 

Postmaster  General  held  authorized, 
under  this  section,  to  limit  number  of 
sample  copies  mailed  as  second-class 
matter  to  amount  of  publisher's  legiti- 
mate subscriptions.  Lewis  Pub.  Co.  v. 
Wyman  (1910)  182  Fed.  13,  16,  104  C. 
O.  A.  453,  affirmed  (1910)  33  Sup.  Ct 
699,  228  U.  S.  610,  57  L.  Ed.  989. 

A  regulation  of  an  executive  officer  or 
department  under  legislative  authority 
to  make  rules  to  enforce  an  actr  of  Con- 
gress, which  subjects  classes  of  property 
to  forfeiture  and  classes  of  persons  to 
penalties  that  are  excluded  by  the  stat- 
ute, is  void.  IT.  S.  V.  Eleven  Thousand 
One  Hundred  and  Fifty  Pounds  of  But- 
ter (1912)  195  Fed.  657,  115  C.  C.  A. 
463,  affirming  judgment  (D.  C.  1911) 
188  Fed.  157. 

The  secretary  of  the  trearaiy  is  not 
authorised  to  impose,  by  regulations, 
burdens  on  commerce  not  imposed  or 
authorized  by  the  statute.  Siegfried  v. 
Phelps  (C.  C.  1889)  40  Fed.  660.  661, 
reversed  (1892)  12  Sup.  Ct  391, 142  U. 
8.  602.  35  li.  Ed.  112& 

6.  Custody,  080,  etc.,  of  property.— 
This  section,  and  R.  S.  §  217,  post,  | 
819,  do  not  authorize  the  granting  of 
licenses  for  the  occupation  of  parts*  of 
military  reservations  for  the  erection 
of  hotels,  church  edifices,  etc.  (1897) 
21  Op.  Atty.  Gen.  587. 

7.  Preservation    of    records,    oto^— A 

regulation  of  the  Treasury  Department 
declaring  that  all  records  in  the  offi- 
ces of  collectors  of  internal  revenue, 
or  any  of  their  deputies,  are  in  their 
custo^  and  control  for  purposes  relat- 
ing to  the  collection  of  the  revenues 
only,  and  that  collectors  have  no  control 
of  them,  and  no  discretion  with  regard 
to  permitting  the  use  of  them  for  any 
other  purpose,  is  within  the  power  con- 
ferred by  this  section,  and  is  not  incon- 
sistent with  law.  Boske  v.  Comlngore 
(1900)  20  Sup.  Ct  701,  705,  177  U.  S. 
459,  44  L.  Ed.  846;  In  re  Weeks  (D.  C. 
1897)  82  Fed.  729;  In  re  Comingore 
(D.  C.  1899)  96  Fed.  552.  559;  In  re 
Lamberton  (D.  0.  1903)  124  Fed.  446. 
And  see  In  re  Hirsch  (C.  C.  1896)  74 
Fed.  928,  affirmed  (1898)  87  Fed.  1005, 
81  C.  C.  A.  350. 

The  head  of  a  department  may  take 
from  a  subordinate  all  discretion  as  to 
permitting  the  records  in  his  custody  to 
be  used  for  ai^  other  purposes  than  the 


collection  of  the  revenue,  and  reserve 
for  his  own  determination  all  matters 
of  that  character.  Boske  v.  Comingore 
(1900)  20  Sup.  Ct  701,  706,  177  U.  S. 
459,  44  L.  Ed.  846. 

Papers-  filed  in  the  proper  accounting 
office  of  the  treasury  as  vouchers  and 
documents  for  settiement  of  a  public 
account,  cannot  be  taken  from  such  of- 
fice by  replevin.  Brent  v.  Hagner  (C. 
C.  1836)  Fed.  Cas.  No.  1,839,  5  Cranch 
C.  C.  71. 

The  archives  of  a  department  are  not 
in  the  possession  of  the  head  of  the 
department  or  chief  of  a  bureau,  but  in 
the  possession  of  the  United  States,  and 
papers*  cannot  be  taken  therefrom,  by 
replevin  against  such  officer,  on  a  claim 
of  them  as  private  property.  (1853) 
6  Op.  Atty.  Gen.  7. 

8.  Protection  from  disclosure  as  ovl- 
donoe  of  records  or  of  facts  known  of- 
ficially.—^Treasury  regulations  prohibit- 
ing a  collector  of  internal  revenue 
from  producing  his  office  records,  or 
copies  thereof,  in  a  state  court,  are 
valid,  and  such  court  cannot  punish  him 
for  obeying  such  regulations.  Boske  v. 
Comingore  (1900)  20  Sup.  Ct  701, 
706,  177  U.  S.  459,  44  L.  Ed.  846,  af- 
firming In  re  Comingore  (D.  C.  1899) 
96  Fed.  552,  559;  In  re  Huttman  (D. 
O.  1895)  70  Fed.  699,  701;  In  re  Weeks 
(D.  G.  1897)  82  Fed.  729;  In  re  Lam- 
berton  (D.  C.  1903)  124  Fed.  446. 

A  storekeeper  and  ganger  of  the  in- 
ternal revenue  department  cannot  be 
compelled  by  a  state  court  to  testify 
as  to  matters  which  he  is  prohibited 
from  divulging  by  the  regulations  of 
the  department  Stegall  v.  Thurman 
(D.  C.  1910)  175  Fed.  813,  8ia  But 
see  In  re  Hirsch  (C.  C.  1896)  74  Fed. 
928,  932,  affirmed  (1898)  87  Fed.  1005, 
31  C.  C.  A.  350. 

Official  communications  on  subjects 
of  a  confidential  nature  are  privileged 
from  production  as  evidence  in  suits 
'between  private  persons.  (1877)  15 
Op.  Atty.  Gen.  378,  415;  (1878)  16  Op. 
Atty.  Gen.  24. 

Where  the  disclosure  of  facts  stated, 
etc.,  in  communications  which  are  not 
privileged,  as  made  in  the  course  of 
official  and  public  duties,  would,  in  the 
judgment  of  the  head  of  the  depart- 
ment, be  attended  with  serious  damage 
to  the  public  interest,  the  department 
would  be  justified  in  representing  to 
the  court  that,  upon  public  considera- 
tions, it  declined  to  furnish  such  com- 
munications. (1877)  15  Op.  Atty.  Gen. 
415,  416. 

Recommendations  for  office  and  ob- 
jections to  appointments,  filed  by  par- 
ties for  their  own  convenience,  and  per- 
mitted to  be  withdrawn  when  desired, 
are  not  records  or  papers  required  by 
this  section  to  be  kept  by  the  depart- 
ments in  which  they  are  deposited; 
and  they  should  not  be  submitted  to 
examination  by  a  representative  of  a 
newspaper  with  a  view  of  establishing 
that  improper  persons  have  been  rec- 
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ommended  for  oflSce  by  a  certain  sen- 
-ator  and  a  certain  representatiye. 
(1877)   15  Op.  Atty.  Gen.  342. 

The  bead  of  an  Executive  Depart- 
ment is  not  legally  bound,  in  obedience 
to  a  Bubp<ena  of  a  court,  to  appear  in  a 
suit  between  private  parties  and  testi- 
fy to  facts  which  have  come  to  his 
Icnowledge  officially;  but  he  may  appear 
and  give  such  testimony  as  he  shall 
deem  proper.  (1905)  25  Op.  Atty. 
Gen.  326. 

The  head  of  an  Executive  Depart- 
ment may  properly  decline  to  furnish 
t)fficial  records  of  his  Department,  or 
copies  thereof,  or  to  give  testimony  in 
a  cause  pending  in  court  between  pri- 
vate parties,  respecting  facts  which 
have  come  to  his  knowledge  officially, 
whenever  in  his  judgment  the  produc- 
tion of  such  papers  or  the  giving  of 
:8uch  testimony  might  prove  prejudicial, 
for  any  reason,  to  the  government  or 
to  the  public  interest     Id. 

The  head  of  an  Executive  Depart- 
ment may  legally  prohibit  the  chief  of 
a  bureau  from  producing  in  court  any 
official  records  of  the  Department,  or 
certified  copies  thereof,  in  obedience  to 
a  subpoena  duces  tecum,  and  from  mak- 
ing or  certifying  copies  of  such  official 
records.     Id. 

The  records  of  Executive  Depart- 
ments are  quasi-confidential  in  their 
nature,  and  must  be  classed  as  privi- 
leged communications  whose  produc- 
tion can  not  be  compelled  by  a  court 
^thbut  express  authority  of  law.     Id. 

9.  Foroa  and  effect  of  regulations 
tis  law.— A  regulation  prescribed  by  the 
head  of  a  department,  within  this  sec- 
tion, when  not  inconsistent  with  law, 
has  the  force  of  law.  Oaha  v.  U.  S. 
(181H)  14  Sup.  Ct  513,  617,  152  U. 
S.  221,  38  L.  Ed.  415;  Ex  parte  Reed 
(1879)  100  U.  S.  13,  25  L.  Ed.  538; 
(1895)  21  Op.  Atty.  Gen.  122. 

A  regulation  of  a  department,  in  con- 
formity to  a  particular  act  of  Congress*, 
becomes  a  part  of  the  law,  and  of  as 
binding  force  as  if  incorporated  in  the 
body  of  the  law  itself.  Wilkins  v.  U. 
S.  (1899)  96  Fed.  837,  841,  37  C.  C. 
A.  588,  writ  of  certiorari  denied  (1899) 
20  Sup.  Ot  1023,  175  U.  S.  727,  44  L. 
Ed.  339;  U.  S.  v.  Sibray  (C.  O.  1910) 
178  Fed.  144,  reversed  (1911)  185  Fed. 
401,  107  C.  C.  A.  483;  U.  S.  v.  Bar- 
rows (D.  C.  1869)  Fed.  Gas.  No.  14,- 
529,  1  Abb.  U.  S.  351. 

Regulations  cannot  have  retroactive 
effect  U.  S.  V.  Davis  (1889)  10  Sup. 
Ct  105,  132  U.  S.  334,  33  L.  Ed.  390; 
Same  v.  Schofield  (1889)  10  Sup.  Ct 
106,  132  U.  S.  337,  33  L.  Ed,  392. 

The  head  of  an  executive  department 
is  not  liable  in  damages  on  account  of 
-official  communications  made  by  him, 
pursuant  to  an  act  of  congress,  and  in 
respect  of  matters  within  his  authority, 
by  reason  of  any  personal  or  malicious 
motive  that  prompted  his  action. 
Spalding  v.  VUas  (1896)  16  Sup.  Ct 
^631,  161  U.  S.  483,  40  li.  Ed.  780. 
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Departmental  practice  in  the  admin- 
istration of  a  statute  will  control  the 
courts  only  when  such  practice  is  rea- 
sonable. Robinson  v.  Lnndrigan 
(1913)  33  Sup.  Ct  255,  227  U.  S.  173, 
57  L.  Ed.  468.  • 

The  postmaster  general  has  authori- 
ty to  make  regulations  for  the  goTem- 
ment  of  the  postal  service,  not  incon- 
sistent with  the  provisions  of  the  Post 
Office  Act  Myrick  v.  U.  S.  (1915)  219 
Fed.  1,  134  C.  C.  A.  619.  And  this  in- 
eludes  power  to  prescribe  that  in  de- 
termining the  gross  receipts  of  a  post 
office  on  which  the  salary  of  the  post- 
master is  to  be  fixed,  stamps  sold  in 
unusual  quantities  for  other  offices 
shall  not  be  considered.  U.  S.  v.  Fos- 
ter (1914)  34  Sup.  Ct  666,  233  U.  S. 
515, 58  L.  Ed.  1074,  reversing  judgment 
(D.  C.  1913)  211  Fed.  206. 

While  department  regulations  duly 
promulgated  have  the  force  of  law,  in 
a  limited  sense,  they  cannot  enlarge  or 
restrict  the  liability  of  an  officer  on  his 
bond.  Meads  v.  U.  S.  (1897)  81  Fed. 
684,  26  C.  C.  A.  229. 

A  lawful  rule  made  by  the  chief  of  an 
executive  department  to  which  the  en- 
forcement of  a  law  is  intrusted,  which 
appoints  a  subordinate  for  the  purpose 
and  imposes  upon  him  the  duty  of  en- 
forcing the  law,  is  a  sufficient  process 
of  law  to  authorize  him  to  prevent  its 
violation  when  he  can  do  so  without  in- 
fringing upon  any  personal  or  property 
right  of  those  who  threaten  to  break  it 
Buster  v.  Wright  (1906)  135  Fed.  947, 
68  C.  C.  A.  505. 

The  regulations  of  a  department  in 
settling  its  accounts  are  subject  to  the 
revision  of  a  court  and  jury,  when  they 
work  manifest  injustice  to  individuals. 
U.  S.  V.  Cadwalader  (D.  C.  1835)  Fed. 
Cas.  No.  14,706. 

Treasury  regulations  with  reference 
to  the  internal  revenue  and  for  t&e 
government  of  the  officers  of  the  Rev- 
enue Department  have  the  force  of  law. 
In  re  Hnttnuin  (D.  C.  1895)  70  Fed. 
699,  702;  Stegall  v.  Thurman  (D.  C. 
1910)  175  Fed.  813,  816,  818. 

Regulations  are  matters  of  depart- 
mental business;  law  and  justice  re- 
quire that  they  be  upheld  so  long  as 
the  head  of  the  department  allows  them 
to  be  in  force.  Real  Estate  Savings 
Bank  of  Pittsburgh  v.  U.  S.  (1880)  16 
Ct  CI.  335. 

Regulations  of  the  heads*  of  depart- 
ments, within  the  scope  of  their  respec- 
tive duties,  are  treated  as  the  acts  of 
the  President  Maxwell  v.  U.  S.  (1914) 
49  Ct  CL  262. 

The  rules  adopted  by  the  treasury  de- 
partment for  the  payment  of  arrears 
due  deceased  officers,  seamen,  etc,  in 
the  navy,  have  the  force  of  law.  Low 
V.  Hanson  (1881)  72  Me.  104. 

10.  Judicial    notice   of   regulations^— 

The  courts  take  judicial  notice  of  the 
regulations  of  the  executive  depart- 
ments. Ex  parte  Reed  (1879)  100  U. 
S.  13,  25  li.  Ed.  588;   Wilkins  t.  U.  8. 
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(1889)  96  Fed.  837,  841,  37  CCA.  a  criminal  oflfense,  in  the  absence  of  a 

688;     Weimer   v.    Zevely    (1905)    138  statute  distinctly  making  it  so.    U.  S.  v. 

Fed.  1006,  70  C.  C  A.  683,  affirming  Eaton  (1892)  12  Sup.  Ct.  764,  767,  144 

decree  Zevely  t.  Weimer  (1904)  82  S.  U.  S.  677,  36  L.  Ed.  591;  U.  S.  ▼.  11,150 

W.  941,  5  Ind.  T.  646;  Beck  v.  Johnson  Pounds  of  Butter  (1912)  195  Fed.  657, 

(C  C.  1909)   169  Fed.   154;    Low  v.  115  c.  C  A.  463;    U.  S.  v.  Van  Wert 

Hanson  (1881)  72  Me.  104.  (d,  q.  1912)  195  Fed.  974. 

Whenever,  by  the   express  language  i^  Congres-s  has  not  made  an  act  a 

of  any  act  of  Congress,  power  m  in-  punishable  offense,  no  head  of  a  depart- 

^^  ^"^  ''l^^''  ""^  ^^\  principal  de-  ^^^^  ^^^  ^^  ^^  ^y  force  of  a  regulation, 

partments  of  government  to  prescribe  ^^  authority  is  given  by  thi«  section  to- 

tion  of  business  in  which  the  public  is  ^  .    ,    _..,     ,,       j^.^«,*.«««*„ 

intererted,  and  to  respect  to  which  they      °?J^*P^J^**^  a^^o       k^I'^Sk 
hare    a    right   to   participate,   aad   by      (1883)  17  Op.  Atty.  Gen.  B24.  B26. 

Z!l^.^~/nUH™«*'nr«^HhpHl^'™r'         Cited    wIthout    definite    application. 

rules  and  regulations  pre6-cnbed  m  pur-  w^«^«  ^  n   a    nfiQ7\  17  ^nn  rt  «ft2 

suance  of  such  authority  become  a  part  ^oses  v  V   S    <^^f  ^.f  ^"^,^\^: 

of  that  body  of  public  records  of  which  ^*  ^^?,^.Y-  S.  571,  41  L.  Ed.  1119. 

the  courts  take  judicial  notice.     Caha  John  fS^l^to  Co.  t  McClung  (1892)  51 

V.  U.  S.   (1894)  14  Sup.  Ct.  513.  517.  Fed.  868,  871.  2  CCA    526;    U.  S^ 

162  TJ.  S.  221,  38  U  Ed.  415.  ▼•  Moses    (1903)  126  Fed.  58,  61,  60 

A  federal  appellate  court  should  not  C  C.  A.  600,  70  L.  R.  A.  281,  writ  of 

be  aaked  to  take  judicial  notice  of  de-  certiorari   denied    (1904)    25   Sup.   Ct. 

partment  regulations,  but  where  relied  789,   196  U.   S.   632,   49  L.   Ed.   353; 

on  they  should  be  read  and  put  into  Franklin  Sugar  Refining  Co.  v.  U.  S. 

the  record  in  the  trial  court.    Nagle  ▼.  (C.  C  1910)   178  Fed.  743;    U.  S.  v. 

U.  S.  (1906)  145  Fed.  302,  76  C  C  A.  Mayers  (D.  C  1896)  81  Fed.  159,  161; 

181.  Shipman  v.  U.  S.  (1892)  27  Ct  CI.  129; 

II.  Violations  of  regulatlons^VioU-  Woog  v.  XJ.  S.   (1913)  48  Ct.  (^1.  80; 

tion  of  department  regulations  is  not  (1881)  17  Op.  Atty.  Gen.  205,  210. 

§  236,  (R.  S.  §  162.)     Hours  of  business. 

From  the  first  day  of  October  until  the  first  day  of  April,  in  each 
year,  aU  the  Bureaus  and  offices  in  the  State,  War,  Treasury,  Navy, 
and  Post-Office  Departments,  and  in  the  General  Land-Office,  shall 
be  open  for  the  transaction  of  the  public  business  at  least  eight 
hours  in  each  day ;  and  from  the  first  day  of  April  until  the  first  day 
of  October,  in  each  year,  at  least  ten  hours  in  each  day ;  except  Sun- 
days and  days  declared  public  holidays  by  law. 
Act  July  4,  1836,  c.  362,  I  12,  5  Stat.  112. 

Subsequent  provisions  making  it  the  duty  of  the  heads  of  the  several  Ex- 
ecutive DepartBients  to  require  of  all  clerks  and  other  employes  not  less  than 
seven  hours  of  labor  each  day,  except  Sundays  and  public  holidays,  contained 
in  Act  March  3, 1883,  c.  128.  f  4,  22  Stat.  563,  were  re-enacted  in  Act  March 
3,  1893,  c  211,  f  5.  which  was  amended  by  Act  March  15,  1898,  c.  68,  §  7,  to^ 
read  as  set  forth  post,  §  238. 

§  237.  (Act  March  3,  1893,  c.  211,  §  4.)     Closing  Department  on 
decease  of  ex-official  forbidden. 
Hereafter  the  Executive  Departments  of  the  Government  shall 
not  be  closed  as  a  mark  to  the  memory  of  any  deceased  ex-official 
of  the  United  States.    (27  Stat.  715.) 

This  section  was  part  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1894,  cited  above. 

The  draping  of  any  public  building  in  mourning  was  forbidden  by  section  3^ 
of  this  act,  post,  i  6939. 

§  238.  (Act  March  3,  1893,  c.  211,  §  5,  as  amended.  Act  March  15, 
1898,  c.  68,  §  7.)     Hours  of  labor  and  leaves  of  absence  of 
clerks  and  other  employes ;  monthly  reports  as  to  condition  of 
business;  bringing  up  arrears;  quarterly  reports  as  to  condi- 
tion of  business. 
Hereafter  it  shall  be  the  duty  of  the  heads  of  the  several  Ex- 
ecutive Departments,  in  the  interest  of  the  public  service,  to  require 
of  all  clerks  and  other  employees,  of  whatever  grade  or  class,  in  their 
respective. Departments,  not  less  than  seven  hours  of  labor  each  day, 
except  Sundays  and  days  declared  public  holidays  by  law  or  Execu- 
tive  order:    Provided,  That  the  heads  of  the  Departments  may,  by 
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special  order,  stating  the  reason,  further  extend  the  hours  of  any 
clerk  or  employee  in  their  Departments,  respectively;  but  in  case 
of  an  extension  it  shall  be  without  additional  compensation:  Pro- 
vided further.  That  the  head  of  any  Department  may  grant  thirty 
days*  annual  leave  with  pay  in  any  one  year  to  each  clerk  or  em- 
plo)'ee:  And  provided  further.  That  where  some  member  of  the 
immediate  family  of  a  clerk  or  employee  is  afflicted  with  a  contagious 
disease  and  requires  the  care  and  attendance  of  such  employee,  or 
where  his  or  her  presence  in  the  Department  would  jeopardize  the 
health  of  fellow-clerks,  and  in  exceptional  and  Meritorious  cases, 
where  a  clerk  or  employee  is  personally  ill,  and  where  to  limit  the 
annual  leave  to  thirty  days  in  any  one  calendar  year  would  work 
peculiar  hardship,  it  may  be  extended,  in  the  discretion  of  the  head 
of  the  Department,  with  payj  not  exceeding  thirty  days  in  any  one 
case  or  in  any  one  calendar  year. 

This  section  shall  not  be  construed  to  mean  that  so  long  as  a 
clerk  or  employee  is  borne  upon  the  rolls  of  the  Department  in  ex- 
cess of  the  time  herein  provided  for  or  granted  that  he  or  she  shall 
be  entitled  to  pay  during  the  period  of  such  excessive  absence,  bub 
that  the  pay  shall  stop  upon  the  expiration  of  the  granted  leave. 

Hereafter  it  shall  be  the  duty  of  the  head  of  each  Executive  De- 
partment to  require  monthly  reports  to  be  made  to  him  as  to  the 
condition  of  the  public  business  in  the  several  bureaus  or  offices  of 
his  Department  at  Washington ;  and  in  each  case  where  such  reports 
disclose  that  the  public  business  is  in  arrears,  the  head  of  the  De- 
partment in  which  such  arrears  exist  shall  require,  as  provided  herein, 
an  extension  of  the  hours  of  service  to  such  clerks  or  employees 
as  may  be  necessary  to  bring  up  such  arrears  of  public  business. 

Hereafter  it  shall  be  the  duty  of  the  head  of  each  Executive  De- 
partment, or  other  Government  establishment  at  the  seat  of  govern- 
ment, not  under  an  Executive  Department,  to  make  at  the  expira- 
tion of  each  quarter  of  the  fiscal  year  a  written  report  to  the  Pres- 
ident as  to  the  condition  of  the  public  business  in  his  Executive 
Department  or  Government  establishment,  and  whether  any  branch 
thereof  is  in  arrears.    (27  Stat.  715.    30  Stat.  316.) 

Provisions  relating  to  hours  of  labor,  etc.,  contained  in  the  legislative,  execu- 
tive, and  judicial  appropriation  act  of  March  3,  1883,  c.  128,  S  4,  22  SUt  563, 
were  incorporated,  in  substance,  in  the  similar  appropriation  act  of  1893, 
cited  above,  which  was  amended  to  read  as  above  set  forth  by  the  appropri- 
ation act  of  March  15,  1898,  c.  68,  §  7.  The  amendment  by  said  act  of  1898 
consisted  in  restricting  the  power  given  by  the  previous  acts  to  heads  of  De- 
partments, "to  extend  or  limit  the  hours  of  service,'*  to  authority  to  extend  the 
hours  only ;  in  reducing  the  sick  leave  from  the  60  days  previously  authorized 
to  30  days;  and  in  adding  provisions  requiring  reports  as  to  the  condition  of 
business,  and  for  bringing  up  arrears  of  business. 

This  section  is  not  to  be  construed  to  prevent  the  granting  of  annual  leave 
of  absence  to  a  clerk  or  employ^  who  has  had  during  the  year  leave  on  account 
of  sickness,  by  a  provision  of  Act  July  7,  1898,  c.  571,  §  1,  post,  §  239. 

The  30  days'  annual  leave  is  exclusive  of  Sundays  and  legal  holidays,  by  a 
provision  of  Act  Feb.  24,  1899,  c.  187,  §  4,  post,  §  240. 

Provisions  as  to  holidays  and  leaves  of  absence  to  officers  and  to  clerks  and 
other  employes  in  the  public  service  or  in  particular  branches  thereof  other 
than  the  Executive  Departments  were  made  by  Res.  Jan.  6,  1885,  No.  5,  Res. 
Feb.  23,  1887,  No.  6,  Act  June  28,  1894,  c.  118,  Act  March  1,  1889,  c.  324, 
I  49,  Act  Feb.  1,  1901,  c.  190,  post,  {§  3244-3248,  and  other  acts  referred  to 
in  the  notes  to  those  sections. 

Previous  provisions  for  monthly  reports  by  chief  clerks  as  to  defects  in  ar- 
rangement or  dispatch  of  business,  and  for  amendment  of  such  defects,  were 
made  by  R.  S.  S§  174, 176,  post,  §§  256,  257. 

Subsequent  provisions  making  it  the  duty  of  each  head  of  an  Executive  De- 
partment, etc.,  to  submit  to  Congress  in  the  annual  Book  of  Estimates  a  state- 
ment as  to  the  condition  of  business  in  his  Department,  etc.,  showing  par- 
ticulars as  to  arrears,  etc.,  were  made  by  Act  March  2,  1896,  c.  177,  §  7,  post, 
I  6680. 

It  was  also  made  the  duty  of  the  heads  of  Executive  Departments  to  report 
to  Congress  each  year  in  the  annual  estimates  tiie  nnmber  and  salaries  of  em- 
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ploy^s  who  are  below  a    fair  standard  of  efficiency,  by  a  proyision  of  Act  July 
11,  1890,  c.  667,  §  2,  post,  §  6679. 

In  connection  with  an  appropriation  for  the  CJivil  Service  Commission  for 
the  establishment  of  a  system  of  efficiency  ratings,  the  Cbmmissiooi  was  re- 
quired to  investigate  and  report  to  the  President  as  to  the  administrative  needs 
of  the  service  relating  to  personnel  in  the  several  Executive  Departments,  etc., 
by  a  provision  of  Act  March  4,  1913,  c.  142,  §  1,  post,  §  3286. 

Notes  of  "Decimionn 


Departments  and  cferks,  etc^  within 
application  of  section^-This  section  is 
applicable  to  the  Department  of  Agri- 
cnltare.     (1894)  20  Op.  Atty.  Gea.  728. 

An  Assistant  Secretary  of  a  depart- 
ment, appointed  by  the  President,  with 
the  advice  and  consent  of  the  Senate, 
is  not  a  derk  or  other  employ^  within 
the  meaning  of  the  section.  But  it  may 
apply  to  chiefs  of  divisions  in  a  de- 
partment    Id. 

Even  if  the  Bureau  of  Engraving  and 
Printing  is  properly  part  of  the  Treas- 
nry  Department,  leaves  of  absence  to 
employes  of  the  Bureau  are  governed 
by  Act  July  6,  1892,  post,  §  511,  which 
was  not  repealed  by  this  section. 
(1896)  21  Op.  Atty.  Gen.  338. 

This  section  does  not  apply  to  the 
Civil  Service  Commission,  as  the  com- 
mission is  not  attached  in  any  wise  to 
any  of  the  executive  departments*,  or 
subject  in  any  wise  to  the  control  of 
any  of  the  heads  of  those  departments. 
(1898)  22  Op.  Atty.  Gen.  62,  63. 

Subordinate  officers  and  employ6s  of 
the  customs  service,  wherever  employ- 
ed, and  whether  they  receive  an  an- 
nual or  per  diem  compensation,  are  en- 
titled to  the  same  privileges  as  to 
leaves  of  absence  as  clerks  and  em- 
ployes in  the  executive  departments  at 
Washington,  by  virtue  of  Act  Aug.  28, 
1890,  post,  §{  5874,  5375,  with  which 
this  section  is  not  inconsistent.  (1898) 
22  Op.  Atty.  Gen.  77.  79. 

Clerks  and  employes  at  seat  of  gov- 
ornnent  or  elsewhere.— The  operation 
of  the  provisions  of  Act  March  3,  1898, 
with  reference  to  leaves  of  absence  in 
the  Treasury  Department,  was  confined 
to  clerks  and  employes  in  the  city  of 
Washington.  (1896)  21  Op.  Atty.  Gen. 
338,  427. 

A  clerk  or  other  employ^  of  an  Ex- 
ecutive Department  of  the  Government 
whose  duties*  are  performed  at  a  place 
other  than  the  seat  of  Government  is 
as  much  entitled  to  the  benefits  of  Act 
March  15,  1898,  {  7,  amending  this 
section,  with  reference  to  leaves  of  ab- 
sence, as  one  whose  duties  are  perform- 
ed in  the  city  of  Washington.  (1898J 
22  Op.  Atty.  Gen.  77. 

The  Extension  of  Hours  Act  of  March 
15,  1898,  §  7.  amending  this  section, 
applies  only  to  employes  in  the  depart- 
ments at  the  Bieat  of  government.  It 
does  not  apply  to  laborers  employed  at 
the  various  customs  ports  who  are  actu- 
ally engaged  in  manual  labor,  and  it 
did  not  repeal,  as  to  such  laborers,  the 
provisions  of  the  Eight  Hour  Law,  Act 
Aug.  1,  1892,  §  1,  post.  §  8918.  (1912) 
29  Op.  Atty.  Gen.  481. 
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Hours  of  labors-There  is  no  limit  to 
the  right  of  the  head  of  a  department 
to  demand  service  of  his  subordinates. 
(1894)  20  Op.  Atty.  Gen.  728. 

This  b-ection  does  not  permit  an  al- 
lowance of  half  an  hour  for  luncheon 
within  the  seven  hours  of  labor  requir- 
ed.    (1898)  22  Op.  Atty.  Gen.  62. 

"Every  Saturday  after  12  o'clock 
noon"  is  a  holiday  for  all  purposes  with- 
in the  District  of  Columbia,  by  Code 
D.  C.  §  1389,  and  is,  therefore,  one  of 
the  "days  declared  public  holidays  by 
law,"  within  the  meaning  of  this  sec- 
tion, and  consequently  heads  of  depart- 
ments are  not  obliged  to  require  labor 
of  such  clerks,  etc.,  after  the  hour  of 
noon  on  Saturdays.  (1903)  25  Op. 
Atty.  Gen.  40. 

Heads  of  departments  must  require  at 
least  seven  hours*  labor  of  all  their 
clerks  and  other  employes  every  day  in 
the  year  except  Sundays  and  days  de- 
clared to  be  holidays  by  section  1389 
of  the  Code  of  the  District  of  Columbia, 
and  during  authorized  leave;  and,  if  the 
public  service  requires  it,  the  hours  of 
labor  may  be  extended  by  special  order 
and  may  include  holidays  as  well  as  or- 
dinary days.    Id. 

Leaves  of  absence  under  former  lai^s. 

—Where  the  regulations  of  an  execu- 
tive department  required  the  clerks 
therein  to  furnish  a  certificate  of  their 
attending  physician  in  cases  of  absence 
caused  by  sickness,  and  there  was  no 
provision  authorizing  a  stoppage  of  pay, 
the  head  of  the  department  could  not 
deprive  a  clerk  of  his  pay  whose  ab- 
sence was  caused  by  sickness  and  who 
furnished  his  physician's  certificate  as 
required  by  the  regulations.  Ware  v. 
U.  S.  (1871)  7  Ct  CI.  565;  Sleigh  v. 
U.  S.  (1873)  9  Ct  CL  369. 

The  incumbent  of  an  office  is  prima 
fade  entitled  to  the  lawful  compensa- 
tion thereof  so  long  as  he  holds  the  of- 
fice, though  he  may  be  disabled  by  dis- 
ease or  bodily  injury  from  performing 
its  duties.  If  it  be  an  office  held  at  the 
will  of  the  appointing  power,  and  that 
power  does'  not  see  fit  to  have  the  com- 
pensation go  on  while  the  incumbent  is 
so  disabled,  the  only  remedy,  in  the  ab- 
sence of  express  law  or  regulation  au- 
thorizing the  stoppage  of  the  compensa- 
tion during  the  disability,  is  to  remove 
the  incumbent  Sleigh  v.  U.  S.  (1873)  9 
Ct.  CI.  369,  375. 

Where  a  clerk  in  an  executive  depart- 
ment tendered  his  resignation  on  the 
26th  of  September,  to  take  effect  on  the 
31st  of  October,  with  a  request  for 
leave  of  absence  from  the  1st  of  Octo- 
ber, and  the  resignation  was  "accepted 
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accordingly"  by  the  head  of  the  de- 
partment, it  must  be  held  that  if  he 
were  absent  during  October  he  was 
absent  with  leave,  and  that,  as  he  held 
the  office  until  the  end  of  October,  he 
was  entitled  to  the  pay  thereof  during 
that  month.  Reinhard  v.  U.  S.  (1874) 
10  Ct.  CI.  282. 

Act  March  3,  1883,  c.  128,  §  4,  22 
Stat  531,  left  undisturbed  the  princi- 
ple that  a  clerk  is  entitled  to  the  pay 
of  the  office  so  long  as  he  holds  it,  if  his 
absence  is  caused  by  sickness.  Ghisolm 
V.  U.  S.  (1892)  27  Ct.  CI.  94. 

Under  that  act,  it  was  discretionary 
with  the  heads  of  departments  to  grant 
or  refub'e  leave  of  absence;  and  their 
acts  cannot  be  reviewed.  All  absence 
without  the  consent  of  the  head  of  a 
department  was  without  pay;  and  ab- 
sence with  the  permission  of  the  head 
of  the  department  was  subject  to  such 
conditions  and  limitations  as  might  be 
imposed  by  the  authority  granting  the 
leave.  Hurlburt  v.  U.  S..  (1895)  30  Ct. 
CI.  16. 

The  meaning  of  section  4  of  Act 
March  3,  1883,  was  that  an  absence 
from  the  executive  departments  in  ex- 
cess of  30  days'  should  be  without  pay 
except  in  cases  of  sickness;  that  in  a 
case  of  sickness  an  absence  in  excess 
of  30  days  should  be  with  pay,  so  bng 
as  the  department  should  retain  upon 
its  roll  the  sick  employ^;  that  after  30 
days  of  absence  in  a  case  of  sickness 
no  leave  of  absence  for  a  different  cause 
could  be  granted  with  pay;  that  when 
30  days*  absence  in  any  one  year  had 
been  granted  with  pay,  additional  ab- 
sence could  be  granted  to  the  same  par- 
ty with  pay  in  case  of  sickness.  (1886) 
18  Op.  Atty.  Gen.  352. 

Section  4  of  Act  March  3,  1883,  in- 
hibited heads  of  departments  and  the 
Executive  from  granting  leave  of  ab- 
sence to  department  clerks-  with  pay 
and  without  charging  the  time  against 
the  period  of  absence  allowed  annually 
by  law,  in  every  case  except  that  of  the 
sickness  of  the  derk  concerned.  (1892) 
20  Op.  Atty.  Gen.  303. 

Section  49  of  Act  March  1,  1889,  in 
regard  to  leaves  of  absence  of  officers 
and  employes  of  the  United  States  who 
are  members  of  the  District  of  Columbia 
National  Guard,  was  not  repealed  or 
modified  by  section  5  of  Act  March  3, 
1893.  The  object  of  the  former  was  to 
provide  for  the  public  defense  and  that 
of  the  latter  to  regulate  leaves  of  ab- 
sence for  private  rea&x>ns  or  purposes. 
(1896)  21  Op.  Atty.  Gen.  *353. 


Leaves  of  absence  under  this  seotlon. 

—This  act  applied  to  the  current  year, 
and  absences  prior  to  July  1, 1893,  must 
be  taken  into  account  in  computing  the 
total  leave  to  which  an  employ^  may  be 
entitled  during  the  calendar  year  ending 
December  31,  1893.  (1893)  20  Op. 
Atty.  Gen.  607,  670. 

Heads  of  departments  had  no  authQr- 
ity,  under  section  5  of  Act  March  3, 
1893,  to  grant  to  clerks  and  employes 
sick  leave  with  pay  for  more  than  60 
days  in  any  one  calendar  year.  (1893) 
20  Op.  Atty.  Gen.  670. 

In  the  phrase  of  the  proviso  to  this 
section,  "in  exceptional  and  meritorious 
cases,"  the  word  "meritorious"  is  sur- 
plusage, and  the  phrase  must  be  read 
as  equivalent  to  "exceptional  as  well 
as  meritorious;"  and  the  word  "ex- 
ceptional," is  not  susceptible  of  precise 
definition  as  matter  of  law.  (1894)  20 
Op.  Atty.  Gen.  716. 

In  computing  the  annual  leave  and 
sick  leave  under  this  section,  Sundays 
and  holidays  occurring  during  such  ab- 
sence should  be  charged  against  the  ab- 
sentee. (1894)  20  Op.  Atty.  Gen.  716; 
(1898)  22  Op.  Atty.  Gen.  77. 

An  employ^  not  connected  with  the 
department  during  the  entire  calendar 
year  is  not  entitled  to  full  annual  or 
sick  leave,  which  bhould  be,  prorated. 
(1894)  20  Op.  Atty.  Gen.  728. 

The  nature  of  the  evidence  required 
from  applicants  for  leave  and  sufficien- 
cy of  reasons  for  extending  or  limiting 
hours  of  labor  are  matters  within  the 
discretion  of  the  Secretary,  as  to  wluch 
the  Attorney  General  cannot  advise. 
Id. 

Leaves  of  absence  of  employes  of  the 
government  in  the  discharge  of  military 
duties  are  not  to  be  charged  to  the  30 
days  allowed  them  annually  for  rest  and 
recreation.  (1896)  21  Op.  Atty.  Gen. 
353. 

But  flo  much  of  this  section  as  author- 
ized sick  leave,  with  pay,  only  in  "ex- 
ceptional and  meritorious  cases,"  etc, 
was  nullified  by  Act  July  7,  1898,  S  1. 
post,  S  239.  (1898)  22  Op.  Atty.  Gen. 
255. 

The  President  is  without  authority  to 
grant  an  extension  of  leave  of  absence 
with  pay  to  members  of  the  Grand 
Army  of  the  Republic  employed  in  the 
government  service  who  attend  the  an- 
nual encampment  of  that  order.  (1907) 
^6  Op.  Atty.  Gen.  336. 

But  see  {  239,  post 


§  239.  (Act  July  7,  1898,  c.  571,  §  1.)  Annual  leave  of  absence, 
notwithstanding  leave  on  account  of  sickness. 
Nothing  contained  in  section  seven  of  the  Act  making  appropria- 
tions for  legislative,  executive,  and  judicial  expenses  of  the  Gov- 
ernment for  the  fiscal  year  eighteen  hundred  and  ninety-nine,  ap- 
proved March  fifteenth,  eighteen  hundred  and  ninety-eight,  shall  be 
construed  to  prevent  the  head  of  any  Executive  Department  from 
granting  thirty  days'  annual  leave  with  pay  in  any  one  year  to  a  clerk 
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or  employee,  notwithstanding  such  clerk  or  employee  may  have  had 
during  such  year  not  exceeding  thirty  days'  lei^ve  with  pay  on  ac- 
count of  sickness  as  provided  in  said  section  seven.    (30  Stat.  653.) 
This  was  a  proTision  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1898,  cited  above. 

Act  March  15,  1888,  c.  68,  {  7,  mentioned  in  this  provision,  amended  Act 
March  3, 1893,  c  211,  §  6,  to  read  as  said  section  is  set  forth  %nte,  §  238. 

Kot^s  of  Deoisloiis 
Effect  of  provision  on  previous  iaw.—  ditional  leave  on  account  of  sickness. 
This  provision  nullified  so  mach  of  Act  (1898)   22  Op.  Atty.   Oen.  255. 
March  15,   1898,  §  7,  ante,  §  238,  as  Under  this  provision,  60  days'  leave 
provided  that  the  30  days'  sick  leave  of  absence,  with  pay,  may  be  granted 
shonld   only   be   granted   with    pay   in  employes    in    the    Ezecntive    Depart- 
exceptionally  meritorioas  cases,  and  re-  ments,  provided  that  as   much  as  30 
established  the  law  authorizing  thirty  days  of  it  was  made  necessary  by  per- 
days*    annual   leave   with   pay    without  sonal  illness.     Id. 
any  cause  being  given,  and  30  days'  ad- 

§  240.  (Act  Feb.  24,  1899,  c.  187,  §  4.)     Annual  leave  of  absence, 
exclusive  of  Sundays  and  legal  holidays. 

The  thirty  days'  annual  leave  of  absence  with  pay  in  any  one 
year  to  clerks  and  employes  in  the  several  Executive  Departments 
authorized  by  existing  law  shall  be  exclusive  of  Sundays  and  legal 
holidays.     (30  Stat.  890.) 

This  was  a  proviso  added  to  section  4  of  the  legislative,  executive,  and  judi- 
cial appropriation  act  fdr  the  fiscal  year  1900,  cited  above. 

§  241.  (Act  Feb.  24,  1899,  c.  187,  §  1.)  Recording  clocks  not  to 
be  used. 
No  money  appropriated  by  this  Act  shall  be  used  for  expense 
of  repairing  recording  clocks  used  for  recording  time  of  clerks  or 
other  employees  in  any  of  the  Executive  Departments  at  Washing- 
ton, nor  shall  there  hereafter  be  used  in  any  of  the  Executive  De- 
partments at  Washington  any  such  recording  clocks.  (30  Stat. 
864.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1900,  cited  above. 

A  previous  provision  that  no  recording  clocks  should  be  purchased  for  use  in 
any  of  the  Executive  Departments  at  Washington,  D.  C,  except  from  moneys 
specifically  appropriated  therefor,  contained  in  Act  July  7,  1898,  c  671,  ^  1, 
30  Stat  655,  was  superseded  by  this  provision. 

§  242.  (R.  S.  §  163.)     Classification  of  Department  clerks. 

The  clerks  in  the  Departments  shall  be  arranged  in  four  classes, 
distinguished  as  the  first,  second,  third,  and  fourth  classes. 

Act  March  3,  1853,  c.  97,  §  3,  10  Stat.  209.  Act  March  3,  1855,  c.  175,  |  4, 
10  Stat.  609. 

Provisions  authorizing  each  head  of  a  Department  to  alter  the  distribution 
of  clerks  among  the  various  bureaus  and  offices,  and  to  reduce  the  force  em- 
ployed, were  made  by  R.  S.  S  106,  post,  f  244,  and  Act  Aug.  15,  1876,  c.  287,  § 
3,  post,  §  245. 

Provisions  for  classification  of  other  clerks  and  employes  in  the  civil  service 
were  made  by  the  Civil  Service  Act  of  Jan.  16,  1883,  c.  27,  §  6,  post,  §  3277. 

Notes  of  Deolsions 

EfFeet  of  section  on  previous  provi-  ments  into  classes  upon  examinations, 

sions.— Provisions  of  the  act  reorganiz-  (1853)  6  Op.  Atty.  Gen.  42. 

ing  the  General  Land  Office,  Act  July  The  limitation  of  the  proviso  annexed 

4,  1836,  c.  352,  §§  2,  3,  8,  10,  5  Stat,  to  said  Act  March  3, 1853,  c.  97,  §3,  that 

107,  for  the  appointment  by  the  Presi-  the  clerks,  when  distributed  and  arrang- 

dent,  with  the  advice  and  consent  of  ed  according  to  that  section,  should  con- 

the   Senate,   of  three  principal  clerks,  stitute  the  whole  of  the  clerical  force  of 

with  specific  designations  of  their  posi-  the  departments  named,  was  confined  to 

tions,    and    prescribing    their    salaries,  guch  clerks  as  are  arranged  and  distrib- 

duties,  etc,  and  further  provisions  for  uted  into  the  four  classes.     (1853)  6 

various    employes    other    than    clerks,  Op.  Attv.  Gen.  42,  47. 

were   not   repealed   by   implication   by  ' 

the  provisions  of  Act  March  3,  1853,  Repeal  of  provisions  of  R.  8.  f  164, 

I  8,  incorporated  in  this  section,  for  ar-  for  appointments  to  classes  on  examl- 

ranging  clerks  of  the  several  depart-  nations.~B,  S.  {  164,  which  provided  fox 
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appointments  to  the  classes  designated  tified  for  reinstatement    (1890)  19  Op. 

in  this  section  upon  exaAiination,  was  Atty.  Gen.  552. 

repealed    by   implication  *  by    the    Civil  ^  ^^    ^    ^        ^    .    .        ^^,1.^1. 
Service  Act  of  Jan.  16,  1883,  post  §!  ®»*''.  ®*  ®?°®  ^^  cierk8.-Clerks  m  the 
3271-3282.     (1885)  18  Op.  Atty.  Gen.  executive    departments    were    officers, 
245  within  the  requirement  of  Act  July  2, 
«1    .     ,     ,  ^  J  ,      .      ,^  J          ,  1862,  c.  128,  12  StaL  502,  prescribing 
Clerks  Inciudeil  In  class  fled  service.-  ^he  oath  to  be  taken  by  every  person 
A  soldier  enhsted  in  the  "general  serv-  ^^^^^^^  ^j.  appointed   to   any  office   of 
ice     of  the  Army,  for  clerical  duty  at  j^q^q,  ^^  profit,  which  was  carried  into 
headquarters,   and    transferred   to    the  ^  g^  .  175^^    ^ggg)  ^  Qp.  Atty.  Gen. 
Adjutant  Generars  Office,  was  not  m  521. 
the  classified  service  of  the  War  De- 
partment, within  a  rule  of  that  depart-  Cited     without    deflnlte     applioatloiiy 
ment  allowing  a  person  separated  from  (1883)  17  Op.  Atty.  Gen.  621,  622,  623; 
the  "classified  service"  thereof,  through  (1890)    19   Op.   Atty.   Gen.   624,   626; 
no  delinquency  or  misconduct,  to  be  cer-  (1896)  21  Op.  Atty.  Gen.  363. 

(R.  S.  §  164.    Superseded.) 

This  section  provided  that  no  clerk  should  be  appointed  in  any  Department 
in  either  of  the  four  classes  above  designated,  until  he  had  been  examined  and 
found  qualified  by  a  board  of  three  examiners,  to  be  constituted  as  prescribed 
therein.  Although  not  expressly  repealed,  it  was  practically  superseded  by  the 
provisions  for  examinations,  for  the  same  purposes,  of  the  CHvil  Service  Act 
of  Jan.  16,  1883,  c.  27,  post,  |§  3271-3282. 

A  system  of  efficiency  ratings  for  the  classified  service  in  the  several  Execu- 
tive Departments  was  required  to  be  established  by  the  Civil  Service  Com- 
mission, and  all  promotions,  demotions,  or  dismissals  were  to  be  governed  by 
provisions  of  the  civil  service  rules,  by  Act  Aug.  23,  1912,  c  350,  §  4,  post,  § 
3275. 

§  243.  (R.  S.  §  165.)     Clerkships  open  to  women. 

Women  may,  in  the  discretion  of  the  head  of  any  Department, 
be  appointed  to  any  of  the  clerkships  therein  authorized  by  law, 
upon  the  same  requisites  and  conditions,  and  with  the  same  com- 
pensations, as  are  prescribed  for  men. 

Act  July  12,  1870,  c.  251,  §  2,  16  Stat.  230,  250. 

§  244.  (R.  S.  §  166,  as  amended.  Act  May  28,  1896,  c.  252,  §  3.) 
Distribution  of  clerks. 
Each  head  of  a  Department  may,  from  time  to  time,  alter  the  dis- 
tribution among  the  various  bureaus  and  offices  of  his  Department, 
of  the  clerks  and  other  employees  allowed  by  law,  except  such  clerks 
or  employees  as  may  be  required  by  law  to  be  exclusively  engaged 
upon  some  specific  work,  as  he  may  find  it  necessary  and  proper  to 
do,  but  all  details  hereunder  shall  be  made  by  written  order  of  the 
head  of  the  Department,  and  in  no  case  be  for  a  period  of  time  ex- 
ceeding one  hundred  and  twenty  days.  Provided,  That  details  so 
made  may,  on  expiration,  be  renewed  from  time  to  time  by  written 
order  of  the  head  of  the  Department,  in  each  particular  case,  for 
periods  of  not  exceeding  one  hundred  and  twenty  days.  All  de- 
tails heretofore  made  are  hereby  revoked,  but  may  be  renewed  as 
provided  herein. 

Act  March  3,  1853,  c.  97,  {  3,  10  Stat.  211.  Act  May  28,  1896,  c.  252,  §  3, 
29  Stat.  179. 

This  section,  as  enacted  in  the  Revised  Statutes,  authorised  each  head  of  a 
Department  to  alter  the  distribution,  among  the  bureaus  and  offices  of  his 
Department,  of  the  clerics  allowed  by  law,  "as  he  may  find  it  necessary  and 
proper  to  do."  It  was  amended  by  Act  May  28,  1896,  c.  252,  {  3,  cited  above, 
to  read  as  set  forth  here. 

The  section,  as  it  stood  before  the  amendment  of  1896,  was  not  repealed  or 
modified  by  Act  Aug.  5,  1882,  c.  389,  §  4,  post,  §  249,  which  restricted  employ- 
ment of  officers,  clerks,  etc.,  in  the  Departments  to  those  specifically  appropri- 
ated for  each  year. 

Notes  of  DeolsioiiB 

Power  of  head  of  department  a^  de-  the  clerks  allowed  by  law,  as  he  may 

pendent  on  appropriations.— It  is  com-  find  it  necessary  and  proper  to  do,  tak- 

petent  for  a  head  of  a  department  to  al-  ing  care  that  in  no  case  shall  any  such 

ter  the  disposition  among  the  various  clerk  be  paid  from  any  appropriation 

bureaus  and  offices  of  his  department  of  made  for  contingent  expenses,  or  for 
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any  specific  or  general  parpose,  anleas  Details  to  offioe  of  Presldinl— Before 

such  payment  is  specifically  provided  for  the  provision  of  Act  Feb;  5,  «I905,  for 

in  the  law  granting  the  appropriation.  detailing  employes  of  the  excc^ti>e  de« 

(1894)  20  Op.  Atty.  Gen.  750.  partments  to  the  office  of  the  Pi-esiderc, 

Chiefs  of  divisions  subject  to  provi-  the  Postmaster  General  had  no  authmri- 

sions.--Chiefs  of  division  in  the  Depart-  ty  to  detail  a  registry  clerk  from  the 

ment  of  Agriculture  are  subject  to  the  Washington    post    office    on    detached 

provisions  of  this  sectiom     (1894)   20  service  at  the  White  House.    (1904)  25 

Op.  Atty.  Gen.  703.  Op.  Atty.  Gen.  302. 

§  245.  (Act  Aug.  15,  1876,  c.  287,  §  3.)  Diminution  of  number 
of  clerks  of  higher,  and  increase  of  nimiber  of  clerks  of  lower 
grades ;  preference,  in  making  reduction  of  force,  of  discharged 
soldiers  and  sailors,  etc. 

Whenever,  in  the  judgment  of  the  head  of  any  department,  the 
duties  assigned  to  a  clerk  of  one  class  can  be  as  well  performed 
by  a  clerk  of  a  lower  class  or  by  a  female  clerk,  it  shall  be  lawful  for 
him  to  diminish  the  number  of  clerks  of  the  higher  grade  and  in- 
crease the  number  of  the  clerks  of  the  lower  grade  within  the  limit 
of  the  total  appropriation  for  such  clerical  service :  Provided,  That 
in  making  any  reduction  of  force  in  any  of  the  executive  depart- 
ments, the  head  of  such  department  shall  retain  those  persons  who 
may  be  equally  qualified  who  have  been  honorably  discharged  from 
the  military  or  naval  service  of  the  United  States  and  the  widows  and 
orphans  of  deceased  soldiers  and  sailors.    (19  Stat.  169.) 

This  section  was  part  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1877,  cited  above. 

Kates  of  Decisions 

Power  of  head  of  department  to  re*  Preference  of  honorably  diseharged 
dace  force.— This  provision  is  not  man-  soldiers,  oailors,  etc.— The  preference  of 
datory,  and  the  Ck>urt8  of  Claims  cannot  honorably  discharged  soldiers  and  sail- 
review  the  action  of  the  executive  offi-  ors  for  appointments  to  civil  offices  un- 
cers  when  they  reduce  the  force  of  a  de-  der  this  section  and  the  Civil  Service 
partment  Keim  v.  U.  S.  (1808)  33  Ct.  Act  of  Jan.  16,  1883,  §  7.  post,  §  3278, 
GL  174;  Medkirk  ▼.  U.  S.  (IdOO)  44  Ct.  is  Umited  to  cases  in  which  such  persons 
CI.  469;  Wheelock  v.  U.  S.  (1910)  46  Ct.  are  "equally  quaUfied"  and  does  not  au- 
Cl.  1.  thorize  the  appointment  of  incompetent 

Where  a  reduction  of  clerical  force  is  clerks.     Keim  v.  U.  S.  (1900)  20  Sup. 

required  by  law,  removals  may  be  made  Ct.  574,  575,  177  U.  S.  290,  44  L.  Ed. 

in  a  public  office  without  the  filing  of  774;  Id.   (1898)  33  Ct.  CI.  174;  Med- 

charges  against  the  officer.    Medkirk  v.  kirk  v.  U.  S.  (1909)  44  Ct.  CI.  469. 

U.  S.  (1909)  44  Ct.  CI.  469.  The  preference  of  ex-soldiers  or  ex- 

Whether  a  clerk  removed  was  as  well  sailors,  or  the  widows  and  orphans,  of 

qualified  as  others  not  removed  is  a  de-  deceased  soldiers  and  sailors,  given  by 

partmental   question,   which  cannot  be  R.  S.  §  1754,  post,  §  3214,  and  extended 

considered  by  the  court.    Medkirk  v.  U.  by  this  section  and  by  the  Civil  Service 

S.  (1910)  45  Ct.  CI.  395.  Act  of  Jan.  16,  1883,  §  7,  post,  §  3278, 

Where  the  head  of  a  department  may  does  not  entitle  them  to  preference  over 
remove  an  employ^,  he  may  put  him  on  other  persons,  w^hen  reductions  in  sal- 
furlough  iiithout  pay  when  the  exlgen-  ary  aud  rank  are  to  be  made,  even 
des  of  the  service  require  it  Wheelock  though  their  qualifications  are  equal. 
▼.  U.  S.  (1910)  46  Ct.  CI.  1.  (1909)  27  Op.  Atty.  Gen.  490. 

§  246.  (R.  S.  §  167.)  Salaries  of  persons  employed  in  the  De- 
partments. 

The  annual  salaries  of  clerks  and  employes  in  the  Departments, 
whose  compensation  is  not  otherwise  prescribed,  shall  be  as  fol- 
lows : 

First.  To  clerks  of  the  fourth  class,  eighteen  hundred  dollars. 

Second.  To  clerks  of  the  third  class,  sixteen  hundred  dollars. 

Third.  To  clerks  of  the  second  class,  fourteen  hundred  dollars. 

Fourth.  To  clerks  of  the  first  class^  twelve  hundred  dollars. 

Fifth.  To  the  women  employed  in  duties  of  a  clerical  character, 
subordinate  to  those  assigned  to  clerks  of  the  first  class,  including 
copyists  and  counters,  or  temporarily  employed  to  perform  the  duties 
of  a  clerk,  nine  hundred  dollars. 

Sixth.  To  messengers,  eight  hundred  and  forty  dollars. 
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SevenA'^To  assistant  messengers,  seven  hundred  and  twenty  dol- 
lars. .•./:'•.'* 

•.  Eighlh'.  To  laborers,  seven  hundred  and  twenty  dollars. 
,    'Ninth.  To  watchmen,  seven  hundred  and  twenty  dollars. 
\  •"*  Act  March  3,  1S53.  c.  97,  §  3,  10  Stat  209,  211.    Act  April  22,  1854,  c  52, 
i  1.  10  Stat.  276.     Res.  Aug.  18,  1856,  No.  18,  11  Stat.  145.    Act  July  23, 
1866,  c.  208,  §  6,  14  Stat.  207.    Act  July  12,  1870,  c.  251,  §  3,  16  Stat  230, 
250. 

The  rates  of  pay  of  yarious  classes  of  employes  other  than  clerks  provided 
for  in  the  legislative,  executive,  and  judicial  appropriation  acts  for  recent 
fiscal  years  were  fixed  by  similar  provisions  of  section  2  of  each  of  said  acts. 
The  provisions  for  the  fiscal  year  1917  were  by  Act  May  10,  1916,  c.  117,  §  2, 
39  Stat. 

Rules  for  division  of  time  and  computation  of  pay  for  services  rendered, 
where  the  compensation  of  any  person  in  the  service  of  the  United  States 
is  annual  or  monthly,  were  prescribed  by  Act  June  30,  1906,  c.  3914,  §  6,  post, 
§  3243. 

The  appropriations  made  for  the  officers,  clerks,  and  persons  employed  in  the 
public  service  are  not  to  be  available  for  the  compensation  of  any  persons  In- 
capacitated, otherwise  than  temporarily,  for  performing  such  service,  by  a 
provision  repeated  in  each  annual  legislative,  executive,  and  judicial  appro- 
priation act.  The  provision  for  the  fiscal  year  1917  was  by  Act  May  10,  1916. 
c.  117,  §  3,  39  Stat 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensation 
appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts  are 
repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employes 
appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensa- 
tion of  such  officers  or  employes,  respectively,  until  otherwise  fixed  by  an  an- 
nual rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141,  §  6,  post, 
§  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat  1049,  are  established  and 
continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
Congress,  by  §  6  of  said  act,  post,  §  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 
act  shall  be  available  for  payment  to  any  person  receiving  more  than  one 
salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c  117,  §  6,  as 
amended  by  Act  Aug.  29,  1916,  c.  417,  post,  §  3230a. 

Notes  of  Decisions 

Clerks,  etc.,  included.— The  increase,  propriation.     Graham  v.  U.  S.   (1865) 

by  Act  April  22, 1854,  of  the  compensa-  1  Ct  CI.  380. 

tion  of  clerks  of  certain  classes  in  the  ^^^^^  ^^  8usp6nslon.-A  clerk  illegal- 

departments  and  in  executive  offices  at  ^    suspended  is  enUtled  to  the  salary  of 

the  seat  of  government,  did  not  extend  j^.^  ^^^^  ^^^.       ^j^^     ^^^  ^^  ^.^  ^^^, 

to  the  clerks  in  the  office  of  the  na^  pension.    Lellmann  v.  U.  S.   (1902)  37 

agent  at  Washington.      (1854)    6   Op.  q^  q   ^28. 

Atty.  Gen.  52  <.  ^  dismissal  on  charges  preferred  can- 
Effect  of  appropriation  of  less  amount,  not  be  reviewed  by  the  judiciary.  Id. 
—A  laborer  in  an  executive  department  An  employ^  of  the  government  can- 
held  entitled  to  the  increased  compen-  not  recover  compensation,  where  the 
sation  fixed  by  Res.  Aug.  15,  1856,  No.  head  of  a  department,  having  power  to 
18,  11  Stat  145,  and  not  limited  to  a  diecharge,  furloughed  him  without  pay. 
less  amount  provided  by  the  current  ap-  Small  v.  U.  S.  (1909)  45  Ct  CL  13. 

§  247.  (R.  S.  §  168.)     Temporary  clerks. 

Except  when  a  different  compensation  is  expressly  prescribed  by 
law,  any  clerk  temporarily  employed  to  perform  the  same  or  similar 
duties  with  those  belonging  to  clerks  of  either  class,  is  entitled  to 
the  same  salary  as  is  allowed  to  clerks  of  that  class. 
Act  April  22,  1854,  c.  52,  §  1,  10  Stat  276. 

The  compensation  of  clerks  temporarily  employed  in  the  Treasury  Depart- 
ment was  limited  to  the  rate  of  $1,200  a  year  by  R.  S.  §  242,  post,  §  376. 

§  248.  (R.  S.  §  169.)     Authority  to  employ  clerks  and  other  em- 
ploy6s. 
Each  head  of  a  Department  is  authorized  to  employ  in  his  Depart- 
ment such  number  of  clerks  of  the  several  classes  recognized  by 
law,  and  such  messengers,  assistant  messengers,  copyists,  watchmen, 
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laborers,  and  other  employes,  and  at  such  rates  of  compensation, 
respectively,  as  may  be  appropriated  for  by  Congress  from  year  to 
year. 

See  appropriation  acts  since  1856. 

The  clerics  and  other  employes  in  the  several  Departments  at  the  time  of  the 
enactment  of  the  Revised  Statutes  were  enumerated  in  the  sections  relating  to 
each:  In  the  State  Department,  R.  S.  §  201;  the  War  Department,  R.  S.  § 
215 ;  the  Treasury  Department,  R.  S.  §  235 ;  the  Department  of  Justice,  R. 
S.  §  351;  the  Post  Office  Department,  R.  S.  §  393;  the  Navy  Department, 
R,  S.  §  416;  the  Department  of  the  Interior,  R.  S.  §  440.  Special  provision 
was  made,  also,  fer  the  appointment  of  clerks  in  the  Bureau  of  the  Comptrol- 
ler of  the  Currency,  by  R.  S.  i  328,  and  for  the  Patent  Office,  by  R.  S.  §  476. 

But  the  officers,  clerks,  etc.,  actually  appointed  or  employed  are  those  for 
whom  specific  provision  is  made  in  the  appropriation  acts  from  year  to  year; 
the  employment  or  payment  of  others  being  forbidden  by  Act  Aug.  5,  1882, 
c  389,  §  4,  post,  f  249. 

Provisions  for  apportionment  of  appointments  among  the  several  States  and 
Territories  and  the  District  of  Columbia  were  made,  as  to  the  Treasury  De- 
partment, by  Act  March  3,  1875,  c.  130,  §  2,  post,  §  352,  and  as  to  all  the 
Departments,  by  the  CivU  Service  Act  of  Jan.  16,  1883,  c.  27,  §  2,  post,  §  3272. 

Notes  of  Deolsions 


Authority  to   appoint   and  remove^-> 

The  word  "employ,"  in  this  section,  is 
regarded  as  the  equivalent  of  "appoint." 
(1896)  21  Op.  Atty.  Gen.  355.  363. 

Departmental  clerks,  messengers,  and 
laborers  are  to  be  appointed  and  remov- 
ed by  the  head  of  the  department,  when 
not  otherwise  provided  by  statute. 
This  power,  being  discretionary  in  char- 
acter, cannot  be  delegated,  but  must  be 
exercis-ed  by  the  Secretary  or  Acting 
Secretary.  (1897)  21  Op.  Atty.  Gen. 
535. 

Clerks,  etc.,  who  are  to  be  appointed. 

—The  words  "clerks  of  the  eeveral 
classes  recognized  by  law"  did  not  in- 
clude the  new  offices  created,  by  Act 
March  3,  1875,  §  2,  post,  §  352,  in  bur- 
eaus of  the  Treasury  Department,  with 
the  designations  "deputy  comptroller," 
"deputy  commissioner,"  etc.,  who  were 
to  perform  the  duties  theretofore  per- 
formed by  the  chief  clerks  of  the  sev- 
eral bureaus*,  the  office  of  chief  clerk 
therein  being  omitted  in  the  reorganiza- 
tion of  the  department  by  that  act;  and 
this  section  gave  no  authority  to  the 
head  of  the  department  to  appoint  said 
new  officers.  But  this  section  included 
the  officers  described  in  this  section  as 
"heads  of  divisions."  (1875)  15  Op. 
Atty.  Gen.  3,  5. 

The  words  of  this  section,  "clerks  of 
the  several  classes  recognized  by  law," 
are  not  to  be  confined  in  their  effect  to 
the  four  main  classes  of  clerks  mention- 
ed in  R.  S.  §§  163,  167,  ante,  f§  242,  246. 
Those  sections  were  re-enactments  of 
provisions  of  Act  March  3,  1853,  {  3, 
which  statute  also  provided  separate^ 
for  chief  clerks,  and  disbursing  derks  of 
the  TarioQB  departments*,  who,  by  the 
uniform  practice  of  the  departments, 
have  always  been  treated  as  clerks  with- 
in the  meaning  of  this  section.  (1896) 
21  Op.  Atty.  Gen.  368. 

The  Secretary  of  the  Treasury  had 
no  power,  under  this  section,  to  appoint 
a  person  to  fill  the  office  of  Second  Dep- 
uty Comptroller  of  the  Currency  cre- 
ated by  Act  May  22, 1908,  35  Stat  203; 


no  such  authority  being  expressly  grant- 
ed in  the  act  creating  that  office.  (1908) 
26  Op.  Atty.  Gen.  627. 

The  positions  of  engraver  and  electro- 
typer  or  photographer  in  the  Bureau  of 
Coast  and  Geodetic  Survey,  and  the  po- 
sitions* of  associate  physicist,  assistant 
physicist,  assistant  chemist,  laboratory 
assistant,  aid,  and  superintendent  of 
mechanical  plant,  in  the  Bureau  of 
Standards,  fall  within  the  provisions  of 
this  section,  and  should  be  filled  by  ap- 
pointments by  the  Secretary  of  Com- 
merce and  Labor.  (1911)  20  Op.  Atty. 
Gen.  116. 

The  deputy  commissioner  of  fisheries 
must  be  appointed  by  the  President,  by 
and  with  the  advice  and  consent  of  the 
Senate,  and  where  such  appointment  is 
made  by  the  head  of  the  department  it 
is  illegal,  and  the  incumbent's  status  is 
that  of  a  de  facto  officer.  A  new  Ap- 
pointment is  not  made  necessary,  how- 
ever, merely  by  reason  of  the  increase 
of  the  salary  of  the  office.    Id. 

The  Chief  of  the  Division  of  Alaska 
Fisheries,  In  the  Bureau  of  Fisheries, 
the  character  of  whose  duties  is  not  un- 
like that  of  the  chiefs  of  divisions  gen- 
erally in  the  several  executive  depart- 
ments, should  be  appointed  by  the  Sec- 
retary of  Commerce  and  Labor.    Id. 

The  'agents  in  the  Alaska  fur  seal 
fisheries'  service,  and  the  agents  and  in- 
spector in  the  Alaska  salmon  fisheries 
service,  whose  positions  were  placed  in 
the  Division  of  Alaska  Fisheries  by  Act 
March  4,  1911,  need  not  be  reappointed, 
since  the  mere  creation  of  a  new  admin- 
istrative division  in  which  such  posi- 
tions are  placed  does  not  establish  new 
offices.  The  new  positions  of  agent, 
Alaska  salmon  fisheries,  and  of  warden 
and  deputy  wardens,  Alaska  service,  in 
the  Division  of  Alaska  Fisheries,  should 
be  filled  by  appointments  made  by  the 
President,  by  and  with  the  advice  and 
consent  of  the  Senate,  as  the  duties  of 
these  officers  are  manifestly  not  cleri- 
cal.   Id. 

The  naturalist,  fur  seal  fisheries,  and 
the   two    physicians,    Pribilof   Islands, 
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placed  in  the  Division  of  Alaska  Fisher-  v.  Macdaniel  (1833)  7  Pet  1,  11,  8  L, 

iee  by  Act  March  4,  1911,  should  be  ap-  Ed.  587. 

pointed  by  the  Secretary  of  Commerce  The  head  of  a  department  is  authoriz- 

and  Labor.    Id.  ed,  in  the  administration  of  the  duties 

The  position  of  local  agent,  Seattle,  of  his  office,  to  employ  agents,  and  to 
Wash.,  in  the  Bnreau  of  Fisheries,  the  determine  when  an  exigency  arises  de- 
duties  of  which  are  strictly  clerical,  is  manding  their  emploj-ment.  U.  S.  v. 
within  the  meaning  of  this  section,  and  Potter  (C.  C.  1879)  Fed.  Cas.  No.  16,- 
the  appointment  should  be  made  by  the  076. 

Secretary  of  Commerce  and  Labor.    Id.  '      The  compensation  of  special  officers 

employed  by  the  head  of  a  department 

Employment     and    compensation     of  may  be  fixed  by  bpecial  agreement.    U. 

agents  and  special  ofncer8.^The  depart-  S.  v.  Cadwalader  (D.  C.  1835)  Fed.  Cas. 

ment  charged  with  the  execution  of  a  No.  14,706. 

particular  authority,  busines's,  or  duty.  Where  the  accounts  of  a  public  officer 

which,   for  its  due  execution,  requires  employed  by  the  head  of  a  department 

services  and  duties  to  be  performed,  not  under  a  special  contract  are  settled,  and 

strictly  appertaining  to  or  devolved  up-  a  certain  rate  of  compensation  allowed, 

on  &i3fy  particular  officers,  or  which  re-  he  continues  to  be  entitled  to  the  same 

quire  agencies  of  a  special  discretion-  rate  of  compensation  until  a  new  agree- 

ary  nature,  possesses  the  right  to  em-  ment  is  made.    Id. 

ploy    proper   persons   to   perform    the  Liability  of  head  of  department  for 

fe-ame,  and  also  the  right,  when  the  eerv-  Act    In    reliance    on    subordinate.— The 

ice  or  duty  is  an  extra  service  or  duty,  head  of  ».  department  incurs  no  person- 

to   allow    the    persons   so    employed    a  al  liability  by  executing  an  instrument 

suitable  compensation.     U.  S.  v.  Ripley  which  should  not  have  been  executed  if 

(18;{3)  7  Pet.  IS,  24,  8  L.  Ed.  593;   U.  he  acts  in  reliance  upon  properly  chos- 

S.  V.  Fillebrown  (1833)  7  Pet  2S,  44,  8  en  subordinates  whose  ability  and  good 

L.  Ed.  596;    Gratiot  v.  U.  S.  (1841)  15  faith   he    has    no    reason    to    question. 

PeL  336,  370,  10  L.  Ed.  759.    See  U.  S.  (1893)  20  Op.  Atty.  Gen.  573. 

§  249.  (Act  Aug.  5,  1882,  c.  389,  §  4.)  Officers,  clerks,  and  other 
employes  to  be  only  as  specifically  appropriated  for;  repeal 
of  inconsistent  laws;  details  from  places  outside  District  of 
Columbia  for  duty  within  District  prohibited;  lapsed  salaries 
and  unused  appropriations. 
That  no  civil  officer,  clerk,  draughtsman,  copyist,  messenger,  as- 
sistant messenger,  mechanic,  watchman,  laborer,  or  other  employee 
shall  after  the  first  day  of  October  next  be  employed  in  any  of  the 
executive  departments,  or  subordinate  bureaus  or  offices  thereof  at 
the  seat  of  government,  except  only  at  such  rates  and  in  such  num- 
bers, respectively,  as  may  be  specifically  appropriated  for  by  Con- 
gress for  such  clerical  and  other  personal  services  for  each  fiscal 
year;  and  no  civil  officer,  clerk,  draughtsman,  copyist,  messenger, 
assistant  messenger,  mechanic,  watchman,,  laborer,  or  other  employee 
shall  hereafter  be  employed  at  the  seat  of  government  in  any  ex- 
ecutive department  or  subordinate  bureau  or  office  thereof  or  be 
paid  from  any  appropriation  made  for  contingent  expenses,  or  for 
any  specific  or  general  purpose,  unless  such  employment  is  author- 
ized and  payment  therefor  specifically  provided  in  the  law  granting 
the  appropriation,  and  then  only  for  services  actually  rendered  in 
connection  with  and  for  the  purposes  of  the  appropriation  from 
which  payment  is  made,  and  at  the  rate  of  compensation  usual  and 
proper  for  such  services,  and  after  the  first  day  of  October  next  sec- 
tion one  hundred  and' seventy-two  of  the  Revised  Statutes,  and  all 
other  laws  and  parts  of  laws  inconsistent  with  the  provisions  of 
this  act,  and  all  laws  and  parts  of  laws  authorizing  the  employment 
of  officers,  clerks,  draughtsmen,  copyists,  messengers,  assistant  mes- 
sengers, mechanics,  watchmen,  laborers,  or  other  employees  at  a 
diflerent  rate  of  pay  or  in  excess  of  the  numbers  authorized  by  ap- 
propriations made  by  Congress,  be  and  they  are  hereby,  repealed; 
and  thereafter  all  details  of  civil  officers,  clerks,  or  other  subordi- 
nate employees  from  places  outside  of  the  District  of  Columbia,  for 
duty  within  the  District  of  Columbia,  except  temporary  details  for 
duty  connected  with  their  respective  offices,  be,  and  are  hereby,  pro- 
hibited;   and  thereafter  all  moneys  accruing  from  lapsed  salaries^ 
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or  from  unused  appropriations  for  salaries,  shall  be  covered  into 
the  Treasury :  *  *  and  nothing  herein  shall  be  construed  to  re- 
peal or  modify  section  one  hundred  and  sixty-six  of  the  Revised 
Statutes  of  the  United  States.     (22  Stat.  255.) 

This  section  was  part  of  the  legislative,  executivct  and  judicial  appropria- 
tion act  for  the  fiscal  year  1883,  cited  above.  The  portion  omitted  here  con- 
tained provisos  for  the  adjustment,  in  accordance  with  the  provbions  of  the 
act,  of  the  clerical  or  other  force  theretofore  paid  for  out  of  general  or  specific 
appropriations,  such  adjustment  to  be  effected  before  October  1,  1882.  They 
are  omitted  as  temporary  merely. 

Previous  provisions  similar,  to  some  extent,  to  those  of  this  section,  but  re- 
lating to  the  War  Department  only,  contained  in  Act  June  20,  1874,  c  328, 
f  1,  18  Stat.  101,  may  be  regarded  as  superseded  by  these  provisions. 

Violation  of  this  section  was  made  punishable  by  Act  Aug.  23,  1912,  c.  350, 
I  5,  post,  §  250. 

Money  appropriated  for  services  in  any  executive  department  is  not  to  be 
used  in  the  distribution  of  any  publication,  except  maps,  weather  reports,  and 
weather  cards  issued  by  an  executive  department,  but  such  work  is  required 
to  be  done  at  the  Oovernment  Printing  Office,  by  Act  Aug..  23,  1912,  c.  350,  i 
8,  post,  f  7171. 

Payments  for  official  or  clerical  compensation,  from  appropriations  for  con- 
tingent, incidental,  or  miscellaneous  purposes,  were  also  forbidden  by  R.  S.  { 
8682,  post,  S  6783. 

A  general  prohibition  to  the  executive  officers  of  the  government,  from  em- 
ploying any  clerk,  etc.,  or  other  employ^,  in  any  of  the  executive  departments 
in  Washington,  or  elsewhere,  beyond  provision  made  by  law,  was  contained  in 
Act  Aug.  15,  1876,  c.  287,  §  5,  post,  S  3225. 

The  detail  of  employes  of  the  Executive  Departments  and  other  Government 
establishments  to  the  office  of  the  President  for  temporary  assistance,  from  time 
to  time,  was  authorized  by  a  provision  of  Act  Feb.  3,  1905,  c.  297,  9  1»  ante» 
1229. 

By  provisions  of  section  1  of  said  Act  Aug.  5,  1882,  c.  389,  and  of  subse- 
quent statutes,  nothing  in  this  section  was  to  be  construed  to  prevent  the  de- 
tailing of  certain  specified  officers  for  duty  at  the  Treasury  Department.  Act 
Aug.  5,  1882,  c.  389,  §  1,  post,  |  365,  Act  June  6,  1900,  c.  791,  §  1,  post,  f 
938,  Act  March  4.  1915,  c.  147.  f  1,  post,  §  939,  and  Act  March  4,  1907,  c. 
2918,  {  1,  post,  S  366. 

The  detail  of  clerks  or  other  employes  from  any  branch  of  the  postal  serv- 
ice, whether  located  at  the  seat  of  government  or  elsewhere,  to  any  of  the  of- 
ficers or  bureaus  of  the  Post  Office  Department  at  Washington,  was  forbidden 
by  Act  March  15,  1898,  c.  68,  f  9,  post,  §  579. 

The  employment  in  the  Department  of  State  of  personal  services  other  than 
those  specifically  authorized  or  appropriated  for  was  forbidden  by  a  provision 
of  Act  June  22,  1906,  c.  3514,  §  1,  post,  §  294. 

The  transfer  of  clerks  or  other  employes  in  the  classified  service  from  one 
Department  to  another  was  restricted  by  Act  June  22,  1906,  c.  3514,  §  5, 
post,  §  251. 

The  detail  of  civil  officers,  clerks,  or  other  subordinate  employes  in  the 
public  service  outside  the  District  of  Columbia,  for  duty  in  any  Executive  De- 
partment in  the  District,  was  restricted  by  Act  June  22,  1906,  c.  3514,  {  6. 
post,  I  2o2. 

The  detail  of  persons  in  the  classified  service  in  the  executive,  legislative, 
and  judicial  departments  at  Washington  for  service  outside  of  the  District  of 
Columbia,  except  for  or  in  connection  with  work  pertaining  directly  to  the 
service  at  the  seat  of  government  of  the  department  or  other  Government  es- 
tablishment from  which  the  detail  is  made,  is  prohibited  by  §  5  of  the  legis- 
lative, executive,  and  judicial  appropriation  act  for  the  fiscal  year  1917,  Act 
May  10,  1916,  c.  117,  §  5,  post,  §  252a. 

A  proviso  that  no  clerk,  messenger,  or  laborer  at  headquarters  of  tactical  di- 
visions, military  departments,  etc.,  shall  be  assigned  to  duty  with  any  bureau 
in  the  War  Department,  is  annexed  to  the  appropriation  for  such  clerks,  etc., 
in  recent  Army  appropriation  acts.  The  provision  for  the  fiscal  year  1917  was 
by  Act  Aug.  29,  1916,  c.  418,  post,  §  317. 

A  prohibition  of  the  detail  of  clerks  or  other  employes  from  the  Executive 
Departments,  etc.,  to  the  Civil  Service  Commission,  for  the  performance  of 
duty  in  the  District  of  Columbia,  accompanies  the  appropriations  for  the 
Commission  in  recent  legislative,  executive,  and  judicial  appropriation  acts, 
limited,  in  each  such  act,  to  the  particular  fiscal  year.  The  provision  for  the 
fiscal  year  1917  was  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat. 

In  addition  to  the  specific  appropriations  in  the  annual  legislative,  execu- 
tive, and  judicial  appropriation  acts  for  compensation  of  the  officers,  clerks, 
and  other  employes  enumerated  therein,  said  acts  make  special  provisions  each 
year  for  the  employment,  in  certain  offices  in  the  War  Department  and  the 
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Navy  Department,  of  services  of  skilled  draftsmen  and  other  services  which 
the  head  of  the  particular  department  may  deem  necessary,  to  carry  into  effect 
appropriations  for  purposes  specified,  and  to  be  paid  from  such  appropria- 
tions, the  entire  expenditures  by  each  of  said  ojQSces  for  such  purposes  for  the 
fiscal  year  not  to  exceed  a  specified  sum;  the  terms  of  such  provisions  and 
the  amounts  limited  varying  from  year  to  year.  The  provisions  for  the  fiscal 
year  1917  were  by  Act  May  10,  1916,  c  117,-§  1,  89  Stat 

Estimates  for  compensation  of  oflBcers  are  to  be  founded  on  express  provi- 
sions of  law,  and  not  upon  authority  of  executive  distribution,  by  R.  S.  S  3G62, 
post,  §  6678. 

The  legislative,  executive,  and  judicial  appropriation  act  of  Feb.  24,  1899, 
c.  187,  §  4,  30  Stat.  890,  contained  a  provision  that  the  appropriations  for 
officers,  clerks,  and  employes  should  not  be  available  for  the  compensation 
of  any  persons  permanently  incapacitated,  which  is  repeated  in  connection 
,  with  the  similar  appropriations  for  subsequent  years.  The  provision  for  the 
fiscal  year  1917  was  by  Act  May  10,  1916,  c.  117.  §  3,  39  Stat 

A  further  provision  of  said  Act  Feb.  24,  1899,  c.  187,  S  4,  prohibiting  the 
establishment  of  a  civil  pension  roll  or  an  honorable  service  roll,  or  the  ex- 
emption of  any  of  the  officers,  clerks,  and  persons  in  the  public  service  from 
the  existing  laws  respecting  employment  in  such  service,  is  set  forth  post,  § 
3266. 

Similar  provisions  relating  to  officers,  clerks,  and  persons  employed  in  the 
postal  service  were  made  by  Act  March  1,  1909,  c.  232,  post,  {  7252. 

AU  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensation 
appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts  are 
repealed,  and  the  rates  of  salaries  or  comi)ensation  of  officers  or  employes 
appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensa- 
tion of  such  officers  or  employes,  respectively,  until  otherwise  fixed  by  an 
annual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141,  §  6, 
post,  §  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1916.  Act  March  4,  1915,  c.  141,  38  Stat.  1049,  are  established  and 
continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
Congress,  by  §  6  of  said  act,  post,  §  3228b. 

Unless  oUierwise  specifically  authorized  by  law,  no  money  appropriated  by 
any  act  shall  be  available  for  payment  to  any  person  receiving  more  than  one 
salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  f  6,  as 
amended  by  Act  Aug.  29,  1916,  c.  417,  post,  {  3230a. 

Notes  of  Decisions 

Purpose  of  section^— The  purpose  of  Approval  of  promotions  and  certlfica* 
Congress  in  these  provisionb'  was  to  de-  tlons  for  vacancies  by  Civil  Service 
prive  the  officers  of  the  government  of  Commission.— /There  is  nothing  in  the 
all  authority  to  employ  at  the  "seat  of  Civil  Service  Act  of  January  16,  1883, 
government"  "civil  officers,  clerks,  and  §§  2,  6,  7,  poet,  {§  3272,  3277,  3278,  nor 
other  employes,"  except  such  as  might  in  this  section,  which  prohibits*  the  Civ- 
be  specifically  appropriated  for.  Plum-  il  Service  Commission  from  approving  a 
mer  v,  U.  S.  (1889)  24  Ct.  CI.  517.  promotion,    otherwise    unobjectionable, 

The  purpose  of   this   section  was  to  where  it  is  informed  that  the  appointing 

prevent  the  expenditure  of  public  mon-  officer  expects  or  intends  to  assign  to 

ey  in   the   employment   of   subordinate  the  appointee  duties  not  included  within 

persons'  at  the  seat  of  government  out  the  designation  given  to  his  position  in 

of  appropriatione  made  for  general  pur-  the  specific  appropriation  providing  for 

poses,  so  as  to  insure  the  efficient  con-  ^  compensation.     (1908)  26  Op.  Atty. 

trol    by   Congress,   not   only    over   the  ^??".v^'  . 

amounts  of  money  expended,  but  also  Neither  is  there  anything  in  either  of 

over  the  number  and  character  of  sub-  t*»ose  acts  preventing  the  certification  by 

ordinate   officers   and   employes   in   the  ^^^  Commis-sion  of  eligibles  for  a  va- 

service  of  the  United  States  employed  at  ^^^^^    ^^^^    registers    not   designattng 

the  seat  of  government.     (1908)  26  Op.  functions  of  the  nature  suggested  by  the 

Attv   Gen    5*^2  ^^"®  ^t  the  position  given  in  the  specific 

The  section  in  no  wis-e  Umits  the  difl-  appropriation    providing   for   the   com- 

cretion  of  the  heads  of  the  several  Ex-  Pensation  of  the  employ^.     Id. 

ecutive   Departments  as   to   the   char-  Employment  of  substitutes  for  clerks, 

acter  of  the  work  which  shall  be  re-  etc.— The  employment  of  substitutes  for 

quired  of  their  several  employes,  but  is  clerks,   etc,    in   the   departments,   who 

intended  to  prevent  the  employment  of  are  temporarily  absent,  from  sickness  or 

subordinate  officers  or  employes  at  the  other  unavoidable  cause,  would  be  unau- 

aeat  of  government  without  specific  ap-  thorized  where   an  additional  expendi- 

piopriations  for  their  payment     (1908)  ture  would  be  requisite  for  their  employ- 

•26  Op.  Atty.  Gen.  522.  mcnt»  and  there  is  no  specific  appropria- 
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tion  therefor.    (1890)  19  Op.  Atty.  Gen. 
507,  50a 

Rights  of  persons  employed  without 
specific  appropriation.— These  prohibi- 
tions against  the  employment  of  persons 
In  Washington  beyond  specific  appropri- 
ations therefor  are  binding  on  the  heads 
of  departments  and  persons  employed 
therein  alike.  An  innocent  employ^  is  • 
not  bound  to  know  that  his  superior  is 
properly  disbursing  a  fund  committed  to 
his  discretion,  but  is  bound  to  know  that 
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his  own  employment  is  authorized  by 
law  and  within  the  discretion  of  his  su- 
perior. Plummer  v.  U.  S.  (1889)  24  Ct. 
CI.  517. 

A  deputy  auditor  of  the  treasury  de- 
tailed to  disburse  a  fund  under  the  ad- 
ministration of  the  Navy  Department? 
and  performing  that  service  in  Wash- 
ington, is  prohibited  by  this  act,  as  well 
as  by  R.  S.  §  1765,  post,  §  3234,  from  re- 
cei\dng  compensation  additional  to  his 
salary.  Whitaker  v.  U.  S.  (1892)  27 
Ct  CI.  524. 


§  250.  (Act  Aug.  23,  1912,  c.  350,  §  5.)     Punishment  for  viola- 
tion of  prohibition  of  employment  of  services  except  as  spe- 
cifically appropriated  for. 
Any  person  violating  section  four  of  the  legislative,  executive, 
and  judicial  appropriation  Act  approved  August  nfth,   eighteen 
htmdred   and   eighty-two    (Statutes    at   Large,    volume    twenty-two, 
page  two  hundred   and  fifty-five),  shall  be  summarily   removed 
from  office,  and  may  also  upon  conviction  thereof  be  punished  by 
a  fine  of  not  more  than  one  thousand  dollars  or  by  imprisonment 
for  not  more  than  one  year.     (37  Stat.  414.) 

This  section  was  part  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1913,  cited  above. 

Act  Aug.  5,  1882,  c.  389,  {  4,  mentioned  in  this  section,  is  set  forth  ante, 
§  249. 

§  251.  (Act  June  22,  1906,  c.  3514,  §  5.)  Transfer  of  clerks  or 
other  employes  from  one  Department  to  another. 
It  shall  not  be  lawful  hereafter  for  any  clerk  or  other  employee 
in  the  classified  service  in  any  of  the  Executive  Departments  to 
be  transferred  from  one  Department  to  another  Department  until 
such  clerk  or  other  employee  shall  have  served  for  a  term  of  three 
years  in  the  Department  from  which  he  desires  to  be  transfer- 
red.   (34  Stat.  449.) 

This  section  was  part  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1907,  cited  above. 

The  detail  of  employes  of  the  Executive  Departments  to  the  office  of  the 
President,  from  time  to  time,  was  authorized  by  a  provision  of  Act  Feb.  3, 
1905,  c  297,  §  1,  ante,  §  229,  which  was  repeated  in  the  subsequent  annual 
appropriation  acts. 

Ni>tes  of  Deelsioiis 


Departments  and  offloes,  and  clerks, 
ete.,  within  provision.— This  provision 
was  not  intended  to  apply  to  the  entire 
classified  service, '  for,  if  it  were,  the 
words  "in  any  of  the  Executive  Depart- 
ments" would  be  altogether  superfluous. 
Only  the  subordinates  of  the  several 
departments  enumerated  in  R.  S.  §  158, 
ante,  §  232,  were  to  be  included.  (1907) 
26  Op.  Atty.  Gen.  209. 

It  is  lawful  therefore,  for  the  Civil 
Service  Commission  to  consent  to  the 
transfer  of  a  classified  employ^  from  an 
independent  office  of  the  government  to 
a  department  or  another  independent  of- 
fice or  bureau,  although  such  employ^ 
may  not  have  served  three  years  in  the 
ofllce  or  bureau  from  which  he  seelcs 
transfer,  as  is  required  by  this  section, 
of  clerks  and  employes  of  the  Executive 
Departments.    Id. 

The  "field  force"  of  an  Executive  De- 
partment—that is,  its  classified  employes 
under  its  immediate  control,  as  inspec- 
tors, examiners,  and  agents,  though  em- 
ployed usually  or  invariably  away  from 


the  seat  of  government — are  governed  by 
this  provision  with  regard  to  trans- 
fers.   Id. 

The  provision  is  not  applicable  to  the 
Philippine  Commission  or  to  the  Isth- 
mian Canal  Commission.    Id. 

The  three-year  limitation  as  to  trans- 
fers  in  the  Executive  Departments,  pre- 
scribed by  this  section,  does  not  apply 
to  employes  and  subordinates  in  post 
offices,  pension  agencies,  custom  houses, 
ordinance  establishments,  subtreasuries, 
navy  yards,  and  quartermaster's  estab- 
Ushments.  (1907)  26  Op.  Atty.  Gen. 
254. 

The  language  of  that  provision  im- 
ports that  the  persons  to  which  it  ap- 
plies are  actually  "in"  the  departments 
at  the  seat  of  government,  or  that  the 
performance  of  duties  away  from  such 
departments  is  by  direct  orders  from 
and  under  supervision  by  those  depart- 
ments.   Id. 

Where  a  branch  of  the  civil  service  of 
the  government  under  the  supervision 
of  an  Executive  Department  may  prop- 
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erly  be  regarded  as  a  distinct  and  inde-  Extension  of  reqolroment  to  remain- 
pendent  office,  it  is  not  in  the  depart-  der  of  classified  services.— The  require- 
ment within  the  meaning  of  this  stat-  ment  of  three  years'  service  before 
ute ;  but  clerks  and  employes  not  in  any  transfer  from  one  department  to  anoth- 
such  independent  offices,  and  under  the  .  er  was  extended  by  the  President,  by 
immediate  pontrol  of  the  seyeral  depart-  Civil  Service  Rule  X,  §  8,  clause  (a),  to 
ments,  are  covered  by  the  statute,  al-  transfers  within  the  remainder  of  the 
though  usually  or  invariably  away  from  classified  service,  with  the  proviso  that 
the  seat  of  government  (1909)  27  Op.  in  the  case  of  a  transfer  not  between  one 
Atty.  Gen.  421,  425.  -Executive  Department  and  another  at 

The  rule  laid  d^wn  by  Attorney  Gen-  Washington,  the  Civil  Service  Commis- 

eral  Devens  in  (1877)  15  Op.  Atty.  Gen.  sion  may  waive  the  three-year  limit  of 

262,  267,  stated  in  note  to  section  232,  time,    under   certain    given    conditions, 

ante,  as  to  what  bureaus  and  offices  may  (1908)  27  Op.  Atty.  Gen.  100. 

be  deemed  bureaus  and  offices  in  any  jime  when  transfer  becomes  effective, 

of  the  Executive  Departments,  approv-  —The  transfer  of  a  clerk's  name  from 

ed  and  held  applicable.     (1907)  26  Op.  the  roU  of  the  Department  of  Agricul- 

Atty.  Gen.  264.  ture.  Forest  Service,  in  Washington,  to 

Classified  employes  on  the  rolls  of  the  that  of  the  field  force  of  the  same  serv- 

Forest  Service,  Department  of  Agricul-  ice,  is   effective  from  the  date  of  the 

ture,  in  Washington,  are  required  by  this  transfer,  notwithstanding  such  employ^ 

section  to  serve  three  years  before  their  may  not  actually  have  entered  upon  the* 

transfer  to  other  departments  is  permis-  discbarge  of  her  duties  as  a  member  of 

sible,     (1909)   27  Op.  Atty.  Gen.  421.  that  force.     (1908)  27  Op.  Atty.  Gen. 

And  see  (1908)  27  Op.  Atty.  Gen.  100.  100. 

§  252.  (Act  June  22,  1906,  c.  3514,  §  6.)     Detail  of  civil  officers, 
clerks,  or  other  employ6s  in  public  service  outside  District 
of  Columbia  for  duty  in  Department  in  the  District 
Hereafter  it  shall  be  unlawful  to  detail  civil  officers,  clerks,  or 
other  subordinate  employees  who  are  authorized  or  employed  under 
or  paid  from  appropriations  made  for  the  military  or  naval  establish- 
ments, or  any  other  branch  of  the  public  service  outside  of  the  Dis- 
trict of  Columbia,  except  those  officers  and  employees  whose  details 
are  now  specially  provided  by  law,  for  duty  in  any  bureau,  office,  or 
other  division  of  any  Executive  Department  in  the  District  of  Columbia, 
except   temporary  details   for  duty  connected  with   their   respective 
offices.     (34  Stat.  449.) 

This  section  was  pert  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1907,  cited  above. 

By  a  proviso  in  section  1  of  the  same  act,  the  detail  of  clerks  or  other  em- 
ployes from  the  Departments  to  the  Civil  Service  Commission,  for.  duty  in 
the  District  of  Columbia,  for  or  during  the  fiscal  year  1907,  was  forbidden. 
The  prohibition  was  renewed,  for  and  during  the  subsequent  fiscal  years,  by 
a  similar  proviso  in  the  legislative,  executive  and  judicial  appropriation  act 
for  each  year.  The  provision  for  the  fiscal  year  1917  was  by  Act  May  10, 
1916,  c.  117,  f  1,  89  Stat. 

§  252a,     (Act  May  10,  1916,  c.  117,  §  5.)     Details  of  persons  in 
classified  service  at  Washington  for  service  outside  District  of 
Columibia. 
That  in  expending  appropriations  made  in  this  Act  persons  in 
the  classified  service  at  Washington,  District  of  Columbia,  shall  not 
be  detailed  for  service  outside  of  the  District  of  Columbia  except  for 
or  in  connection  with  work  pertaining  directly  to  the  service  at  the 
seat  of  government  of  the  department  or  other  Government  estab- 
lishment from  which  the  detail  is  made:     Provided,  That  nothing  in 
this  section  shall  be  deemed  to  apply  to  the  investigation  of  any  matter 
or  the  preparation,  prosecution,  or  defense  of  any  suit  by  the  Depart- 
ment of  Justice.    (39  Stat.) 

This  section  was  a  part  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1917,  cited  above.  The  appropriations  referred  to 
are  those  made  in  said  act  for  officers,  etc,  in  the  legislative,  executive,  and 
judicial  departments. 
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§  253.  (R.  S.  §  170.)     Extra  compensation  to  clerks  prohibited. 

No  money  shall  be  paid  to  any  clerk  employed  in  either  Depart- 
ment at  an  annual  salary,  as  compensation  for  extra  services,  unless 
expressly  authorized  by  law. 

Act  March  3,  1853,  c.  97,  §  3,  10  Stat.  209,  211.  Act  June  17,  1844,  c.  105, 
I  1,  5  Stat.  681,  687.    Res.  Feb.  28,  1867,  No.  30,  §  2,  14  Stat.  5G9. 

General  prohibitions  of  compensation  to  officers,  clerks,  etc.,  for  discharging 
duties  of  others  or  for  extra  services,  and  of  additional  pay  or  extra  allowance 
or  compensation,  in  any  form,  unless  expressly  authorized  by  law,  were  con- 
tained in  R.  S.  §§  1763-1765,  post,  f|  8230-3234. 

No  officer,  clerk,  or  employ^  of  any  Executive  Department,  who  is  author- 
ized to  administer  oaths,  is  to  charge  or  receive  any  compensation  for  admin- 
istering oaths  of  office  to  employes  of  such  Department,  by  a  provision  of 
Act  Aug.  29,  1890,  c  820,  post,  §  3221. 

Notes  of  Decisions 

No  extra  corfipensatlon  for  acts  within  the  department;  and  no  posterior  claim 

general  duties.— The  separate  duties  of  to  extra  compensation  can  be  founded 

the  several  clerks  in  the  departments,  on  the  official  acts  done  by  a  clerk,  pro- 

except  where  they  are  specifically  desig-  vided  those  acts  constituted  any  part  of 

nated  in  particular  cases  by  statute,  are  the  lawful  general  duties  of  the  depart- 

assigned  to  such  clerks  by  the  head  of  ment    (1854)  6  Op.  Atty.  Gen.  583. 

§  254.  (R.  S.  §  171.)     Restriction  on  employing  extra  clerks. 

No  extra  clerk  shall  be  employed  in  any  Department,  Bureau, 
or  office,  at  the  seat  of  Government,  except  during  the  session  of 
Congress,  or  when  indispensably  necessary  in  answering  some  call 
made  by  either*  House  of  Congress  at  one  session  to  be  answered 
at  another ;  nor  then,  except  by  order  of  the  head  of  the  Department 
in  which,  or  in  some  Bureau  or  office  of  which,  such  extra  clerk  shall 
be  employed.  And  no  extra  clerk  employed  in  either  of  the  Depart- 
ments shall  receive  compensation  except  for  time  actually  and  neces- 
sarily employed,  nor  any  greater  compensation  than  three  dollars  a 
day  for  copying,  or  four  dollars  a  day  for  any  other  service. 

Act  Aug.  26,  1842.  c  202,  S  15,  5  Stat.  526. 

This  section  was  to  a  great  extent  superseded  by  the  more  comprehensive 
provisions  on  the  same  subject  of  Act  Aug.  5,  1882,  c.  389,  {  4,  ante,  §  249, 
but  was  not  specifically  repealed  thereby,  as  was  R.  S.  {  172. 

Other  provisions  of  similar  nature  are  referred  to  in  the  notes  to  said  sec- 
tion, ante,  §  249. 

(R.  S.  §  172.  Repealed.) 
This  section  merely  prohibited  the  employment  or  payment  of  «  messenger, 
etc.,  or  other  subordinate  assistant,  in  any  Department,  etc.,  "unless  such  em- 
ployment is  authorized  by  law,  or  is  necessary  to  carry  into  effect  some  object 
for  which  an  appropriation  has  be^n  specifically  made."  It  was  repealed  by 
Act  Aug.  5,  1882,  c.  389,  f  4,  ante,  f  249. 

§  255.  (R.  S.  §  173.)  Chief  clerks  to  supervise  subordinate  clerks. 
Each  chief  clerk  in  the  several  Departments,  and  Bureaus,  and  oth- 
er offices  connected  >vith  the  Departments,  shall  supervise,  under  the 
direction  of  his  immediate  superior,  the  duties  of  the  other  clerks 
therein,  and  see  that  they  are  faithfully  performed. 
Act  Aug.  26,  1842,  c.  202,  §  13,  5  Stat.  525. 

§  256.  (R  S.  §  174.)     Chief  clerks  to  distribute  duties,  etc. 

Each  chief  clerk  shall  take  care,  from  time  to  time,  that  the  duties 
of  the  other  clerks  are  distributed  with  equality  and  uniformity,  ac- 
cording to  the  nature  of  the  case.  He  shall  revise  such  distribution 
from  time  to  time,  for  the  purpose  of  correcting  any  tendency  to  un- 
due accumulation  or  reduction  of  duties,  whether  arising  from  indi- 
vidual negligence  or  incapacity,  or  from  increase  or  diminution  of 
particular  kinds  of  business.  And  he  shall  report  monthly  to  his  su- 
perior officer  any  existing  defect  that  he  may  be  aware  of  in  the  ar- 
rangement or  dispatch  of  business. 

Act  Aug.  26,  1842,  c.  202,  i  13,  6  Stat.  525. 
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§  257.  (R.  S.  §  175.)     Duty  of  chief  on  receipt  of  report. 

Each  head  of  a  Department,  chief  of  a  Bureau,  or  other  superior 
officer,  shall,  upon  receiving  each  monthly  report  of  his  chief  clerk, 
rendered  pursuant  to  the  preceding  section,  examine  the  facts  stated 
therein,  and  take  such  measures,  in  the  exercise  of  the  powers  con- 
ferred upon  him  by  law,  as  may  be  necessary  and  proper  to  amend 
any  existing  defects  in  the  arrangement  or  dispatch  of  business  dis- 
closed by  such  report.    . 

Act  Aug.  26,  1842,  c.  202,  §  13,  5  Stat.  525. 

Further  provisions  requiriug  monthly  reports  to  the  head  of  each  Executive 
Department  as  to  the  condition  of  public  business  in  the  several  bureaus  and 
offices  of  his  Department,  and  the  bringing  up  of  arrears  disclosed  by  such 
reports,  and  also  requiring  quarterly  reports  by  the  head  of  each  Executive 
Department,  etc.,  to  the  President  as  to  the  condition  of  public  business  in 
his  Department,  etc.,  were  made  by  Act  March  15,  1898,  c.  68,  §  ,7,  ante,  §  238. 

§  258.  (R.  S.  §  176.)     Disbursing  clerks. 

The  disbursing  clerks  authorized  by  law  in  the  several  Depart- 
ments  shall  be  appointed  by  the  heads  of  the  respective  Departments^ 
from  clerks  of  the  fourth  class ;  and  shall  each  give  a  bond  to  the 
United  States  for  the  faithful  discharge  of  the  duties  of  his  office  ac- 
cording to  law  in  such  amount  as  shall  be  directed  by  the  Secretary 
of  the  Treasury,  and  with  sureties  to  the  satisfaction  of  the  Solicitor 
of  the  Treasury;  and  shall  from  time  to  time  renew,  strengthen,  and 
increase  his  official  bond,  as  the  Secretary  of  the  Treasury  may  direct. 
Each  disbursing  clerk,  except  the  disbursing  clerk  of  the  Treasury 
Department,  must,  when  directed  so  to  do  by  the  head  of  the  Depart- 
ment, superintend  the  building  occupied  by  his  Department.  Each 
disbursing  clerk  is  entitled  to  receive,  in  compensation  for  his  serv- 
ices in  disbursing,  such  sum  in  addition  to  his  salary  as  a  clerk  of  the 
fourth  class  as  shall  make  his  whole  annual  compensation  two  thou- 
sand dollars  a  year. 

Act  March  3,  1853,  c.  97,  §  3,  10  Stat  209,  211.  Act  March  8,  1855,  c.  175,. 
f  4,  10  Stat.  669.    Act  March  3,  1873,  c.  226,  §  1,  17  Stat.  485,  492. 

Provisions  authorizing  the  appointment  of  disbursing  clerks  for  the  several 
Departments  were  contained  in  R.  S.  {§  201,  215,  235,  351,  393,  416,  440,  post,. 
{§  290,  814,  352,  526,  572,  614,  669. 

The  appointment,  in  case  of  sickness  or  unavoidable  absence  of  a  disbursing 
clerk,  of  another  to  act  in  his  place,  was  provided  for  by  Act  March  4,  1909,. 
c.  299,  §  8,  post,  §  6614. 

Duties  and  liabilities  of  disbursing  officers  were  prescribed  by  R.  S.  S§  3620- 
3623,  and  subsequent  provisions,  post,  §§  6612-6623. 

Vouchers  and  pay  rolls  are  to  be  prepared  and  examined  for  administrative 
audit  by  heads  of  divisions  and  bureaus,  i^nd  not  by  disbursing  clerks,  by  a 
provision  of  Act  Aug.  23,  1912,  c.  350,  §  1,  post,  {  429. 

Statements  and  receipts  by  disbursing  officers  of  the  Departments  for  all 
moneys  expended  by  them  were  required  by  R.  S.  {  193,  post,  {  276. 

Inspection  of  books,  papers,  etc.,  of  disbursing  officers  of  the  Departments, 
etc.,  by  the  accounting  officers  of  the  Treasury. Department,  was  provided  for 
by  Act  Feb.  19,  1897,  c.  265,  §  1,  post,  f  410. 

Notes  of  Deolsioas 

Duties  and  liabilities  of  disbursing  of-  officer  and  his  bondsmen  are  held  liable 

flc6r8.~Vast  sums  of  money  are  paid  for  any  balances  found  against  him  on 

for  salaries  and  on  other  accounts  by  such   settlement     McKnight  v.   U.    S. 

disbursing    officers    before    the    claims  (1877)  13  Ct  GL  292,  304. 
have   passed   the   treasury  accounting, 

such  officers  being  under  bonds,  and  re-         Compensation  of  disbureina  olerk*.^ 

sponsible  for  the  legality  and  correct-  Under  the  provision  of  Act  July  1, 1879^ 

ness  of  their  payments.    Their  accounts  c.  61,  §  5,  21  Stat.  46,  that  the  chief 

are  finally  settled  through  the  account-  clerk  of  the  National  Board  of  Health 

ing    officers,    and   every   item   charged  should  act  as  disbursing  agent  for  the 

therein  is  subject  to  examination  and  board,  and  should  "give  bond,  conform- 

adjustment,  as  are  all  other  demands,  ably    to"    this    section,    and    for   such, 

and  only  such  are  allowed  as  are  found  service  shoald  receive  $300  per  annunr 

to  be  sufficiently  vouched  for   and  to  in  addition  to  his  salary,  the  Secretary 

have  been  legally  and  rightly  paid.    All  of  the  Treasury  had  no  authority,  by 

others  are  rejected,  and  the  disbursing  reason  of  such  reference  to  this  section. 
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to  change  the  salary  bo  allowed.  Dun-  ceiving,  keeping,  and  disbursing  to 
woody  V.  U.  S.  (1887)  22  Gt  CL  2C0,  claimants,  the  indemnity  fund  paid  by 
279.  Great  Britain  under  the  Convention  of 
Under  the  provisions  of  Act  March  3,  Feb.  8, 1853,  which  was  not  required  by 
1853,  c  97,  I  3,  10  Stat  211,  and  of  Act  law  to  be  paid  into  the  Treasury. 
March  3,  1855,  c  175,  §  4,  10  Stat  669,  (1861)  10  Op.  Atty.  Gen.  8L 
which  were  incorporated  Into  this  sec- 
tion, a  derk  of  the  State  Department,  Cited  without  definite  applioation, 
appointed  disbursing  officer  of  that  de-  Dunwoody  ¥.  U.  S.  (1892)  12  Sup.  Ct 
partment,  was  not  entitled  to  commis-  465,  466,  143  U.  S.  578,  36  L.  Ed.  269; 
stons  in  addition  to  his  salary  for  re-  Id.  (1887)  22  Gt  CL  269. 

§  259.  (R.  S.  §  177.)     Vacancies;   how  temporarily  filled. 

In  case  of  the  death,  resignation,  absence,  or  sickness  of  the  head 
of  any  Department,  the  first  or  sole  assistant  thereof  shall,  unless  oth- 
erwise directed  by  the  President,  as  provided  by  section  one  hundred 
and  seventy-nine,  perform  the  duties  of  such  head  until  a  successor  is 
appointed,  or  sucli  absence  or  sickness  shall  cease. 

Act  Jnly  23,  1868,  c.  227,  f  1,  15  Stat  168. 

A  proYision  that  the  Secretary  of  War,  when  temporarily  absent  from  the 
War  Department,  might  authorize  the  chief  clerk  of  the  Department  to  sign 
requisitions  on  the  Treasury  Department  and  other  papers,  was  made  by  Act 
March  4,  1874,  c.  44,  post,  §  315. 

The  senior  commissioned  medical  officer,  detailed  for  duty  in  the  Public 
Health  Bureau  at  Washington,  having  charge  of  the  administrative  divisions 
thereof,  is  the  "assistant,"  within  the  meaning  of  this  section,  by  Act  July  1, 
1902,  c  1370,  I  3,  post,  f  9136. 

Notes  of  Deolsions 

Previous  statute8.P-In  the  acts  for  the  v.  Adams  (G.  0. 1886)  24  Fed.  348,  850; 

organization    of    the    Departments    of  In  re  Jem  Yuen  (D.  C.  1910)  188  Fed. 

State,  War,  and  Treasury,  provision  was  850;  Ex  parte  Tsuie  Shee  (D.  C.  1914) 

made  for  the  appointment  of  a  subordi-  218  Fed.  256. 

nate  officer,  by  the  head  of  the  depart-  ^,     ,       .    ^           ^      ^,        .     . 

ment,  who  should  have  the  charge  and  Signing  instruments^-The  signing  of 

custody  of  the  records,  books,  and  pa-  an  instrument  by  the  assUtant  of  the 

pers  appertaining  to  the  office,  in  case  head  of  a  department  as  acting  secre- 

of  vacancy  in  the  office  of  the  Secre-  tary,  implies  that  one  of  the  conditions 

tary,  and  in  the  act  establishing  the  Na-  o°  "^^^^  he  was  authorized  to  act  in 

vy    Department    provision    was    made  ^,^1  ,^^P*?^u    2^«_*J?®*?;ooSx  «  a  ^' 

likewise  for  the  charge  and  custody  of  Nichols,  Shepherd  &  Co.  (1888)  9  Sup. 

the  books,  records,   and  documents  of  ^t  168,  171,  128  U.  8.  60D,  HZ  U  Jfid. 


that  department,  in  case  of  vacancy  in 


538. 


the  office  of  Secretary  of  the  Navy.    In  When  the  eecretary  is  absent  or  sick, 

re  Hennen  (1839)  13  Pet  230,  259,  10  *'  **»«  assistant  is  in  charge  of  the  de- 

L.  Ed  138.  partment,  under  this  section,  he  should 

^    '        '            ^        .....       ^      *  ,  ««^  as  acting  secretary.    (1888)  19  Op. 

Presumption     of     autliorlty.— Lawful  ^^^y^  q^j^^  133. 
exercise  of  authority  by  the  assistant 

under  this  section  is  presumed.    John  Cited    witfiout    definite    application, 

Shillito  Co.  ▼.  McClung  (1892)  51  Fed.  V.  S.  v.  Redfern  (C.  C.  1910)  180  Fed. 

868.  871,  2  C.  C.  A.  526;  Chad  wick  V.  U,  606,  508;     (1903)   24  Op.  Atty.   Gen. 

S.  (C.  C.  1880)  3  Fed.  750,  756;  U.  S.  646,  648. 

§  260.  (R.  S.  §  178.)     Vacancies  in  subordinate  offices. 

In  case  of  the  death,  resignation,  absence,  or  sickness  of  the  chief 
of  any  Bureau,  or  of  any  officer  thereof,  whose  appointment  is  not 
vested  in  the  head  of  the  Department,  the  assistant  or  deputy  of  such 
chief  or  of  such  officer,  or  if  there  be  none,  then  the  chief  clerk  of 
such  Bureau,  shall,  unless  otherwise  directed  by  the  President,  as  pro- 
vided by  section  one  hundred  and  seventy-nine,  perform  the  duties 
of  such  chief  or  of  such  officer  until  a  successor  is  appointed  or  such 
absence  or  sickness  shall  cease. 

Act  July  23,  1868,  c.  227,  {  2,  15  Stat.  168. 

In  case  of  the  death,  resignation,  absence,  or  sickness  of  the  Chief  of  the 
Bureau  of  Navigation  in  the  Navy  Department,  the  officer  of  the  Navy  de- 
tailed as  his  assistant  was  authorized  to  perform  the  duties  of  such  Chief,  un- 
less otherwise  directed  by  the  President  under  this  section,  by  Act  March  3, 
1893,  c.  212,  S  1,  post,  §  631. 

In  case  of  the  death,  resignation,  absence,  or  sickness  of  the  Chief  of  the 
Bureau  of  Supplies  and  Accounts  in  the  Navy  Depactment,  the  officer  of  the 
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pay  corps  of  the  Navy  detailed  as  his  assistant  was  authorized  to  perform  the 
duties  of  such  Chief,  unless  otherwise  directed  by  the  President  under  this 
section,  by  Act  July  26,  1894,  c.  165,  $  1,  post,  §  638. 

In  case  of  the  death,  resignation,  absence,  or  sickness  of  the  Chief  of  the 
Bureau  of  Ordnance  in  the  Nary  Department,  the  line  officer  of  the  Navy  de- 
tailed as  his  assistant  was  authorized  to  perform  the  duties  of  such  Chief,  un- 
less otherwise  directed  by  the  President  under  this  section,  by  Act  Mav  4. 
1808,  c.  234,  S  1,  post,  §  632.  '  ^ 

Notes  of  Decisions 


Previous  statutsw— Act  Juliy  23,  1868, 
c.  227,  to  authorize  the  temporary  sup- 
plying of  vacancies  in  the  executive  de- 
partments, section  2  of  which  was  in- 
corporated into  this  flection,  applied  to 
existing  vacancies.  American  Wood 
Paper  Co.  v.  Glen'fl  Falls  Paper  Co.  (O. 
C.  1871)  Fed.  Cas.  No.  321a. 

Assistant  or  deputy  within  sectionw— 

The  phrase  ^'assistant  or  deputy  of  such 
chief,"  etc.,  in  this  section,  is  to  be  con- 
Btrued  as  including  an  assistant  or  dep- 
uty only  whose  appointment  is  specif- 
ically provided  for  by  statute.  (1890) 
19  Op.  Atty.  Gen.  503. 

In  the  absence  of  any  specific  provi- 
sion for  the  assignment  of  an  officer  of 
the  Navy  to  duty  as  assistant  to  the 
chief  of  a  bureau  in  the  Navy  Depart- 
ment, such  an  officer,  so  assigned  by  the 
Secretary  of  the  Navy  under'  his  gener- 
al powers,  is  not  authorized  by  this  sec- 
tion* to  perform  the  duties  of  such  chief 
in  case  of  his  death,  resignation,  ab- 
sence, or  sickness.    Id. 


Authority  of  acting  offlcer.^The  of- 
ficer authorized,  under  this  section,  to 
perform  temporarily  the  duties  of  the 
chief  of  a  bureau,  succeeds  to  and  is 
to  perform,  not  simply  the  duties  of 
the  absent  chief  which  relate  to  that 
particular  bureau,  but  all  the  duties  of 
that  chief  which  devolve  upon  him  as 
such  chief  of  the  bureau.  (1901)  23 
Op.  Atty.  Gen.  473. 

Presumption  of  authority .^A  certifi- 
cate issuing  from  the  office  of  the  Comp- 
troller of  the  Currency,  and  under  the 
seal  of  that  office,  given  by  one  as  "Act- 
ing'Comptroller,"  held  good.  Keys'er  v. 
Hitz  (1890)  10  Sup.  Ct.  290,  293,  133 
U.  S.  138.  33  L.  Ed.  531. 

Cited     without    definite     application. 

Smith  V.  Whitney  (1886)  6  Sup.  Ct.  570, 
676, 116  U.  S.  167,  29  U  Ed.  601;  Ryan 
V.  U.  S.  (1890)  10  Sup.  Ct.  913,  918, 136 
U.  S.  68,  34  D.  Ed.  447;  U.  S.  ex  reL 
Stapleton  v.  DueU  (1901)  17  App.  D.  0. 
575,  581. 


§  261.  (R.  S.  §  179.)     Discretionary  authority  of  the  President. 

In  any  of  the  cases  mentioned  in  the  two  preceding  sections,  except 
the  death,  resignation,  absence,  or  sickness  of  the  Attorney-General, 
the  President  may,  in  his  discretion,  authorize  and  direct  the  head  oi 
any  other  Department  or  any  other  officer  in  either  Department, 
whose  appointment  is  vested  in  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  to  perform  the  duties  of  the  vacant  office 
until  a  successor  is  appointed,  or  the  sickness  or  absence  of  the  in- 
cumbent shall  cease. 

Act  July  23,  1868,  c.  227,  $  3,  15  Stat.  168.  Act  June  22,  1870,  c.  150,  §  2, 
16  Stat  162. 

The  President  was  empowered  to  authorize  and  direct  the  commanding  gen- 
eral of  the  Army  or  the  chief  of  any  military  bureau  of  the  War  Department 
to  perform  the  duties  of  the  Secretary  of  War,  under  the  provisions  of  this 
section,  by  Act  Aug.  5,  1882,  c.  389,  §  1,  post,  §  313. 

Notes  of  Decisions 


Vacancies  within  8sctlon.^A  vacancy 
in  the  office  of  Paymaster  General,  cre- 
ated by  the  retirement  of  the  previous 
incumbent,  may  be  filled  by  nn  ad  in- 
terim appointment  or  assignment  under 
the  provisions  of  this  section.  Such  re- 
tired officer  may  be  said  to  be  "absent" 
within  the  meaning  of  that  section. 
(1890)  19  Op.  Atty.  Gen.  500. 

No  provision  was  made  by  R.  S.  §§ 
178-181  (this  compilation,  §§  2G0-263), 
for  temporarily  filling  a  vacancy  caused 
by  the  retirement  of  the  chief  of  a 
bureau.     (1909)  27  Op.  Atty.  Gen.  337. 

In  case  of  such  a  vacancy,  caused  by 
death,  resignation,  absence,  or  sickness, 
of  the  chief  of  a  bureau  in  the  navy,  the 
bureau  remains  without  a  head  until  the 
place  i«  filled  pursuant  to  B.  S.  §  421, 
post,  §  628.     Id. 

(112) 


Officers  who  may  be  designated  to  act. 

— Officers  of  the  Navy  designated  by  the 
Secretary  of  the  Navy  to  act  in  an  ad- 
visory capacity  to  him,  but  without  ex- 
ecutive authority  over  the  other  bureaus 
or  officers-  of  the  Navy  Department,  can- 
not be  legally  designated  by  the  Presi- 
dent to  act  as  Secretary  of  the  Navy 
during  the  absence  or  sickness  of  the 
Secretary  or  Assistant  Secretary. 
(1009)  28  Op.  Atty.  Gen.  95. 

Such  aidfi,  although  as  rear  admirals 
and  captains  and  commanders  they  are 
officers  in  the  public  service  of  the  gov- 
ernment, are  not  "other  officers"  in  the 
departments-  eligible  for  such  temporary 
appointment  under  this  section.     Id. 

Officers  of  the  Navy  holding  commis- 
sions issued  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Sen- 
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ate,  bat  who  do  not  hold  any  office  in 
the  Navy  Department  or  In  a  bureau 
thereof  by  appointment  of  the  Presi- 
dent, can  not  be  legally  designated  by 
the  President  to  act  aff  chiefs  of  bu- 
reaus, in  the  absence  of  the  appointed 
Cbiefs  of  Bureaus  of  Equipment,  Con- 
fltmction  and  Repair,  and  Yards  and 
Docks.    Id. 

Such  an  officer,  although  assigned  to 
act  as  an  assistant  to  an  officer  in  the 
department,  did  not  thereby  become  an 
officer  in  the  department  within  the 
meaning  oi  this  section.    Id. 

Authority  of  acting  ofncer.^An  execu- 
tive order  under  this  section,  author- 
izing the  performance  of  the  duties  of  a 


vacant  office  by  another  officer,  devolves 
upon  him  all  the  duties  appertaining  to 
the  office,  including  the  acting  as  one 
of  a  board  of  commis-sions  of  which  the 
absent  officer,  as  such,  was  a  member. 
(1892)  20  Op.  Atty.  Gen.  483. 

Presumption     of    authorIty.^Iiawful 

exercise  of  powers  under  tMs  section 
presumed.  In  re  Jem  Yuen  (D.  0. 
1910)  188  Fed.  350. 

Signing  instrumentSd— When  the  Sec- 
retary is  absent  or  sick,  if  the  Assistant 
is  in  charge  of  the  Department,  in  pur- 
suance of  this  section,  he  should  sign  as 
Acting  Secretary.  (1888)  19  Op.  Atty. 
Gen.  133. 

Tem- 


§  262.  (R.  S.  §  180,  as  amended,  Act  Feb.  6,  1891,  c.  113.) 
porary  appointments  limited  to  thirty  days. 
A  vacancy  occasioned  by  death  or  resignation  must  not  be  tem- 
porarily filled  under  the  three  preceding  sections  for  a  longer  period 
than  thirty  days. 

Act  July  23,  1868,  c.  227,  S  3,  15  Stat.  168.  Act  Feb.  6,  1891,  c.  113,  26 
Stat.  733. 

The  amendment  of  this  section  by  Act  Feb.  6,  1891,  c.  113,  cited  above;  con- 
sisted in  the  change  of  the  period  for  which  such  a  vacancy  may  be  filled  from 
**ten  days,"  as  provided  in  the  original  section,  to  "thirty  days." 

Notes  of  Decisions 


Vacancies  to  which  limitation  is  ap- 
plicablew— The  limitation  by  this*  section 
of  the  period  for  which  vacancies  occa- 
sioned by  death  or  resignation  should 
be  temporarily  fiUed  applies  as  well 
where  they  are  filled,  under  R,  S.  {§  177 
or  178,  ante,  §§  259,  260,  without  action 
by  the  President,  as  where  they  are 
filled,  under  R.  S.  §  179,  ante,  §  261,  by 
his-  authority  and  direction.  (1883)  17 
Op.  Atty.  Gen.  535. 

Computation  of  period  of  limitation.— 

The  period  of  limitation  imposed  by  this 
section  upon  the  temporary  filling  of  va- 
cancies occasioned  by  death  or  resigna- 
tion is  to  be  computed  from  the  date  of 
the  President's  action.  C187S)  15  Op. 
Atty.  Gen.  458. 

Successive  temporary  appointments  or 
reappointments  to  same  vacancy.— Un- 
der this  section  and  the  three  preceding 
sections  referred  to  in  it,  the  President 
has  power  to  fill  temporarily  (by  an  ap- 
pointment ad  interim,  as  there  prescrib- 
ed), a  vacancy  occasioned  by  the  death 
or  resignation  of  the  head  of  a  depart- 
ment, or  of  the  chief  of  a  bureau  therein, 
for  the  prescribed  period  only.     When 

§  263.  (R.  S.  §  181.)     Restriction  on  temporary  appointments. 

No  temporary  appointment,  designation,  or  assignment  of  one  of- 
ficer to  perform  the  duties  of  another,  in  the  cases  covered  by  sections 
one  hundred  and  seventy-seven  and  one  hundred  and  seventy-eight, 
shall  be  made  otherwise  than  as  provided  by  those  sections,  except  to 
fill  a  vacancy  happening  during  a  recess  of  the  Senate. 
Act  July  23,  1868,  c.  227,  §  2,  15  Stat.  168. 

Sections  177  and  178,  referred  to  in  this  section,  are  set  forth  ante,  §{  259, 
260. 

Notes  of  Deoisions 
Filling  of  vacancy  during  recess  of      stitution,  and  impliedly  under  this  sec- 
Senate  not  limited  as  to  period.— The      tion,  to  make  a  temporary  appointment, 
President  has  the  right  under  the  Con-      designation,  or  assignment  of  one  officer 
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the  vacancy  is  thus  temporarily  filled 
once  for  that  period,  the  power  confer- 
red by  the  statute  is  exhausted.  It  is 
not  competent  for  the  FVesident  to  ap- 
point either  the  same  or  another  officer 
to  thereafter  perform  the  duties  of  the 
vacant  office  for  an  additional  period. 
(1880)  16  Op.  Atty.  Gen.  598;  (1883) 
17  Op.  Atty.  Gen.  530;  (1884)  18  Op. 
Atty.  Gen.  50,  58. 

A  vacancy  in  the  head  of  a  depart- 
ment cannot  be  temporarily  filled,  ei- 
ther by  ope^tion  of  Law  or  by  designa- 
tion of  the  President,  for  a  longer  pe- 
riod than  that  limited  by  this  section. 
(1891)  20  Op.  Atty.  Gen.  8. 

The  view  expressed  in  (1883)  17  Op. 
Atty.  Gen.  535,  that  the  discretionary 
power  given  the  President  by  R.  S.  § 
179,  ante,  §  261,  might  be  exercised  aft- 
er the  vacancy  had  already  been  sup- 
plied under  the  operation  of  either  of 
the  two  preceding  sections,  and  that  the 
period  of  temporary  occupancy  might  be 
lengthened  by  allowing  the  statutory  oc- 
cupation of  the  office,  without  designa- 
tion, for  the  time  allowed,  followed  by 
a  designation  by  the  President  for  an 
additional  period,  is  not  accepted.     Id. 
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to  perform  the  duties  of  another  in  the  pointment,  designation,  or  assignment  is 

case  of  a  vacancy  caused  by  death,  dis-  not  limited  by  law  to  any  particular,  pe- 

ability,  or  otherwise,  during  the  recess  rlod.      (1904)   25  Op.  Atty.  Gen.  258. 
of  the  Senate,  and  such  temporary  ap- 

§  264.  (R.  S.  §  182.)     Extra  compensation  disallowed. 

An  officer  performing  the  duties  of  another  office,  during  a  vacan- 
<:>',  as  authorized  by  sections  one  hundred  and  seventy-seven,  one 
hundred  and  seventy-eight,  and  one  hundred  and  seventy-nine,  is  not 
by  reason  thereof  entitled  to  any  other  compensation  than  that  at- 
tached to  his  proper  office. 

Act  July  23,  1868,  c.  227,  §  8,  15  Stat.  168. 

Sections  177,  178,  and  179,  referred  to  in  this  section,  are  set  forth  ante,  §§ 
259,  260,  261. 

Notes  of  Deoisioiui 
Provision  applicable  to  every  olQoer  porarily  vacant,  whether  such  duties 
performing  duties  of  vacant  offlce.—  devolved  upon  him  by  force  of  the  stat- 
The  prohibition  of  this  section  against  ute  or  by  designation  of  the  President 
extra  compensation  was  designed  to  be  in  pursuance  of  its  provisions.  (1862) 
general,  and  to  apply  to  every  officer  13  Op.  Atty.  Gen<  7;  (1871)  13  Op. 
performing  the  duties  of  an  office  tern-      Atty.  Gen.  512,  514. 

§  265.  (R.  S.  §  183,  as  amended.  Act  March  2,  1901,  c.  809,  §  3, 
Act  Feb.  13,  1911,  c.  43.)     Oaths  to  witnesses,  authority  of 
officers,  etc.,  to  administer. 
Any  officer  or  clerk  of  any  of  the  departments  lawfully  detailed 
to  investigate  frauds  on,  or  attempts  to  defraud,  the  government, 
•or  any  irregularity  or  misconduct  of  any  officer  or  agent  of  the 
United  States,  and  any  officer  of  the  Army,  Navy,  Marine  Corps  or 
Revenue-Cutter  Service,  detailed  to  conduct  an  investigation,  and  the 
recorder,  and  if  there  be  none  the  presiding  officer,  of  any  military,  na- 
val, or  Revenue-Cutter  Service  board  appointed   for  such  purpose, 
shall  have  authority  to  administer  an  oath  to  any  witness  attending  to 
testify  or  depose  in  the  course  of  such  investigation. 

Res.  April  10,  18G9,  No.  15,  §  2,  16  Stat.  55.  Act  March  7,  1870,  c.  23,  16 
Stat.  75.  Act  March  2,  1901,  c.  809,  §  3,  31  Stat.  951.  Act  Feb.  13,  1911, 
c.  43,  36  Stat.  898. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  Act  March 
2,  1901,  c.  809,  §  3,  cited  above,  the  amendment  consisting  principally  in  the 
insertion  of  a  clause  adding  to  the  officers  or  clerks  authorized  to  administer 
oaths  to  witnesses,  "and  any  officer  of  the  Army  detailed  to  conduct  an  investi- 
gation, and  the  recorder,  and,  if  there  be  none,  the  presiding  officer  of  any 
military  board  appointed  for  such  purpose."  The  further  amendment  by  Act 
Feb.  13,  1911,  c.  43,  also  cited  above,  inserted  in  the  clause  so  added,  after 
the  word  "Army,"  the  words  "Navy,  Marine  Corps;  or  Revenue-Cutter  Serv- 
ice," and  between  the  words  "military"  and  "board,"  the  words  "naval  or 
Revenue-Cutter  Service,"  making  the  section  read  as  set  forth  here. 

Authority  to  administer  an  oath  to  any  witness,  on  investigation  of  a  ship- 
wreck attended  with  loss  of  life,  was  conferred  on  the  officer  or  clerk  of  the 
Treasury  Department  detailed  to  conduct  such  investigation,  by  Act  June  18, 
1878,  c.  265,  §  9,  post,  §  8464. 

Cited  without  definite  application,  No.  15,244;  U.  S.  v.  Law  (D.  C.  1892) 
U.  S.  V.  Graff  (C.  C.  1878)  Fed.  Cas.      50  Fed.  915,  917. 

§  266.  (R.  S.  §  184.)     Subpoenas  to  witnesses. 

Any  head  of  a  Department  or  Bureau  in  which  a  claim  against  the 
United  States  is  properly  pending  may  apply  to  any  judge  or  clerk 
of  any  court  of  the  United  States,  in  any  State,  District,  or  Territory, 
to  issue  a  subpoena  for  a  witness  being  within  the  jurisdiction  of  such 
court,  to  appear  at  a  time  and  place  in  the  subpoena  stated,  before 
^ny  officer  authorized  to  take  depositions  to  be  used  in  the  courts  of 
the  United  States,  there  to  give  full  and  true  answers  to  such  written 
interrogatories  and  cross-interrogatories  as  may  be  submitted  with 
the  application,  or  to  be  orally  examined  and  cross-examined  upon 
.the  subject  of  such  claim. 

Act  Feb.  14,  1871,  c.  51,  §  1,  16  Stat.  412. 

In  addition  to  the  authority  conferred  by  this  section,  like  provision  was 
made  for  the  issue  of  subpoenas  for  witnesses,  upon  the  application  of  the 
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Oommissioner  of  Pensions,  on  investigation  or  examination   into  tlie  merits 
of  pension  claims,  by  Act  July  25,  1882,  c.  349,  §  3,  post,  §  9075. 

Notes  of  Beoisions 

Authority  to  require  witnesses  in  eup-  amine,  adjnst,  and  settle  claims  against 

port  of  claims.— As   to   tlie   power  of  the  government,  it  gives  him  authority 

Congress  to  invoke  the  aid  of  the  courts  to  require  that  those  claims  shall  be  es- 

in  investigations  or  examinations,   see  tablished,  or  supported  at  least,  by  the- 

hiterstate    Commerce    Commission    v.  oaths    of    witnesses.      (1874)    14    Op. 

Brimson  (1^)  14  Sup   Ct.  1125,  154  g,„,  j^^^^  4^^  422.    See  U.  S.  v.  BaUey 

^•t®-*^!'  ^}^  ^^'  ^^J*  J-e^ersing  In  ^835)  9  Pet  238,  253,  9  L.  Ed.  113. 

re  Interstate  Commerce  Commission  (C.  a«*  tt^k   ia  iqti    «  \i    j»/»^*»rx«.o4>^i? 

C.  1892)  53  Fed.  476;  In  re  Pacific  Rail-  .  ^^l^^^'  1^,  1871,  c  51.  incorporated 

way  Commission  (C.  C.  1887)  32  Fed.  "^  this  section  and  the  three  sections 

241;  In  re  Gross  (C.  C.  1897)  78  Fed.  °®^*  following,  assumed  the  existence  of 

107.  108;  U.  S.  V.  Bell  (C.  C.  1897)  81  authority  in  heads  of  departmento  and 

Fed.  830,  846;  In  re  McLean    (D.  C.  bureaus   to  require   oaths  in  cases   of 

1888)  37  Fed,  648;  In  re  O'Shea  (D.  C.  claims  against  the  government,  and  pro- 

1908)  166  Fed.  180.  vided  them  with  a  very  efficient  means 

It  seems  that,  whenever  the  law  im-  for  enforcing  it     (1874)  14  Op.  Atty. 

poses  upon  an  officer  the  duty  to  ex-  Gen.  420. 

§  267.  (R.  S.  §  185.)     Witnesses'  fees. 

Witnesses  subpoenaed  pursuant  to  the  preceding  section  shall  be 
allowed  the  same  compensation  as  is  allowed  witnesses  in  the  courts 
of  the  United  States. 

Act  Feb.  14,  1871,  c  51,  §  1,  16  Stat  412. 

Fees  allowed  witnesses  in  United  States  courts  were  prescribed  by  R.  S.  {: 
848,  and  Act  May  27,  1908,  c.  200,  §  1,  post,  {§  1452,  1453. 

Notes  of  Deoisions 

Payment  of  fees  from  Judiciary  fund,  en,  may  properly  be  allowed  out  of  the 

— The  fees  of  witnesses  provided  for  by  judiciary  fund,  appropriated  for  expens- 

tbis   section,  who  were  subpoenaed  on  es  o^  the  United  States  courts,  etc.,  and 

application  of  the  Pension  Bureau,  to  should  be  paid  by  the  marshal  of  the 

testify  before  a  United  States  commis-  district  on  the  certificate  or  order  of  the 

sioner,  and  also  the  fees  of  the  commis-  commissioner.      (1881)    17    Op.    Atty. 

sioner  by  whom  their  testimony  is  tak-  Gen.  247. 

§  268.  (R.  S.  §  186.)     Compelling  testimony. 

If  any  witness,  after  being  duly  served  with  such  subpoena,  neglects 
or  refuses  to  appear,  or,  appearing,  refuses  to  testify,  the  judge  of 
the  district  in  which  the  subpoena  issued  may  proceed,  upon  proper 
process,  to  enforce  obedience  to  the  subpoena,  or  to  punish  the  dis- 
obedience, in  like  manner  as  any  court  of  the  United  States  may  do  in 
case  of  process  of  subpoena  ad  testificandum  issued  by  such  court. 
Act  Feb.  14,  1871,  c.  51,  S  1,  16  Stat.  412. 

Cited  without  definite  application, 
U.  S.  V.  BeU  (C.  C.  18&7)  81  Fed.  830, 
846.    And  see  notes  to  §  266. 

§  269.  (R.  S.  §  187.)     Professional  assistance;  how  obtained. 

Whenever  any  head  of  a  Department  or  Bureau  having  made  ap- 
plication pursuant  to  section  one  hundred  and  eighty-four,  for  a  sub- 
poena to  procure  the  attendance  of  a  witness  to  be  examined,  is  of 
opinion  Ihat  the  interests  of  the  United  States  require  the  attendance 
of  counsel  at  the  examination,  or  require  legal  investigation  of  any 
claim  pending  in  his  Department  or  Bureau,  he  shall  give  notice 
thereof  to  the  Attorney-General,  and  of  all  facts  necessary  to  enable 
the  Attorney-General  to  furnish  proper  professional" service  in  at- 
tending such  examination,  or  making  such  investigation,  and  it  shall 
be  the  duty  of  the  Attorney-General  to  provide  for  such  service. 

Act  Feb.  14,  1871.  c.  51,  {  3,  16  Stot.  412. 

R.  S.  §  184,  mentioned  in  this  section,  is  set  forth  ante,  §  266. 

A  similar  provision  was  made  by  R.  S.  §  364,  post,  §  539. 

§  270.  (R.  S.  §  188.)     Evidence  to  be  furnished  by  the  Depart- 
ments in  suits  pending  in  the  Court  of  Claims. 
In  all  suits  brought  against  the  United  States  in  the  Court  oi 

(116) 


§    270  BXBCUTIVB  DEPARTMENTS  (Tit.  4 

Claims  founded  upon  any  contract,  agreement,  or  transaction  with 
any  Department,  or  any  Bureau,  officer,  or  agent  of  a  Department,  or 
where  the  matter  or  thing  on  which  the  claim  is  based  has  been 
passed  upon  and  decided  by  any  Department,  Bureau,  or  officer  au- 
thorized to  adjust  it,  the  Attorney-General  shall  transmit  to  such  De- 
partment, Bureau,  or  officer,  a  printed  copy  of  the  petition  filed  by 
the  claimant,  with  a  request  that  the  Department,  Bureau,  or  officer, 
shall  furnish  to  the  Attorney-General  all  facts,  circumstances,  and 
evidence  touching  the  claim  in  the  possession  or  knowledge  of  the 
Department,  Bureau,  or  officer.  Such  Department,  Bureau,  or  of- 
ficer shall,  without  delay,  and  within  a  reasonable  time,  furnish  the 
Attorney-General  with  a  full  statement,  "in  writing,  of  all  such  facts, 
information,  and  proofs.  The  statement  shall  contain  a  reference  to 
or  description  of  all  such  official  documents  or  papers,  if  any,  as  may 
furnish  proof  of  facts  referred  to  in  it,  or  may  be  necessary  and  prop- 
er for  the  defense  of  the  United  States  against  the  claim,  mentioning 
the  Department,  office,  or  place  where  the  same  is  kept  or  may  be 
procured.  If  the  claim  has  been  passed  upon  and  decided  by  the  De- 
partment, Bureau,  or  officer,  the  statement  shall  succinctly  state  the 
reasons  and  principles  upon  which  such  decision  was  based.  In  all 
cases  where  such  decision  was  founded  upon  any  act  of  Congress,  or 
upon  any  section  or  clause  of  such  act,  the  same  shall  be  cited  spe- 
cifically ;  and  if  any  previous  interpretation  or  construction  has  been 
given  to  such  act,  section,  or  clause  by  the  Department,  Bureau,  or 
officer,  the  same  shall  be  set  forth  succinctly  in  the  statement,  and  a 
copy  of  the  opinion  filed,  if  any,  shall  be  annexed  to  it.  Where  any 
decision  in  the  case  has  been  based  upon  any  regulation  of  a  Depart- 
ment, or  where  such  regulation  has,  in  the  opinion  of  the  Depart- 
ment, Bureau,  or  officer  transmitting  such  statement,  any  bearing 
upon  the  claim  in  suit,  the  same  shall  be  distinctly  quoted  at  length 
in  the  statement.  But  where  more  than  one  case,  or  a  class  of  cases, 
is  pending,  the  defense  to  which  rests  upon  the  same  facts,  circum- 
stances, and  proofs,  the  Department,  Bureau,  or  officer  shall  only  be 
required  to  certify  and  transmit  one  statement  of  the  same,  and  such 
statement  shall  be  held  to  apply  to  all  such  cases,  as  if  made  out,  cer- 
tified, and  transmitted  in  each  case  respectively. 
Act  June  25,  1868,  c.  71,  §  6,  15  Stat.  76. 

The  heads  of  the  several  Executive  Departments  were  required  to  cause  to 
be  rendered  to  the  Commissioner  of  Fish  and  Fisheries  aU  necessary  and  prac- 
ticable aid  in  the  prosecution  of  bis  investigations  and  inquiries,  by  R.  S.  { 
4397,  post,  §  905. 

§  271.  (R.  S.  §  189.)     Employment  of  attorneys  or  counsel. 

No  head  of  a  Department  shall  employ  attorneys  or  counsel  at  the 
expense  of  the  United  States;  but  when  in  need  of  counsel  or  ad- 
vice, shall  call  upon  the  Department  of  Justice,  the  officers  of  which 
shall  attend  to  the  same. 

Act  June  22,  1870,  c.  150,  §  17,  16  Stat.  164. 

The  duties  of  the  officers  of  the  Department  of  Justice  to  render  ^legal  serv- 
ices to  heads  of  Departments  were  prescribed  by  R.  S.  §  361,  post,  '§  536. 

Notes  of  Deoisions 

Practice  and  statutes  before  creation  Gen.  398;  (1861)  10  Op.  Atty.  Oen.  41, 
of  Department  of  Justice.— Before  the  48;  (1868)  12  Op.  Atty.  Gen.  368,  416. 
establishment  of  tlie  Department  of  Jus-  Purpose  and  effect  of  act  creating 
tice  by  Act  June  22  1870,  c.  loO,  part  Department  of  Justlce^The  provisions 
of  section  17  of  which  was  incorporated  ^f  ^ct  June  22,  1870,  c.  150,  establish- 
into  this  section,  according  to  the  tradi-  i^g  the  Department  of  Justice,  which 
tional  policy  of  the  government,  recog-  were  incorporated  into  this  and  other 
nized  by  Act  Feb.  26,  1853,  c.  80,  10  eections  of  the  Revised  Statutes,  indi- 
Stat.  161,  any  head  of  department  might,  cate  that  Congress  intended  to  gather 
in  his  discretion,  employ  special  counsel  into  that  department,  under  the  super- 
in  behalf  of  the  government.  (1855)  7  vision  and  control  of  the  Attorney  Gen- 
Op.  Atty.  Gen.  141;  (1857)  8  Op.  Atty.  eral,  all  the  litigation  and  all  the  law 
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bix8izies6*  in  which  the  United  States  are 
interested,  and  which  previously  had 
been  scattered  among  different  public 
officers,  departments,  and  branches  of 
the  goYernment,  and  to  break  up  the 
practice  of  frequently  employing  unof- 
ficial attorneys  in  the  public  service. 
Perry  v.  U.  a  (1893)  28  Ct  CL  483, 
489. 

The  provisions  of  Act  June  22,  1870, 
f  17,  had  no  application  to  a  case  of 
employment  of  special  counsel  before 
the  passage  of  the  act,  notwithstanding 
the  services  were  in  part  rendered  sub- 
sequent thereto.  (1871)  13  Op.  Atty. 
Gen.  580;  (1885)  18  Op.  Atty.  Gen. 
124. 

Employment  of  distrlet  attorneys  for 
special  services^— This  section  does  not 
forbid  compensation  to  district  attor- 
neys for  special  services.  Weed  v.  U. 
S.   (D.  C.  1897)  82  Fed.  414,  420. 

Compensation  of  district  attorneys 
for  special  servicesi  see,  also,  notes  to 
11435. 

Employment  of  counsel  by  particular 
departments.— Under  the  provisions  of 
Act  June  22, 1870,  {  17,  incorporated  in- 
to this  fection,  the  head  of  the  Navy 
Department  is  not  at  liberty  to  employ 
counsel  to  conduct  proceedings  before 
a  naval  court-martial,  but  should  call 
upon  the  Department  of  Justice  to  fur- 


nish an  officer  for  the  service.  (1871) 
13  Op.  Atty.  Gen.  614;  (1872)  14  Op. 
Atty.  Gen.  13. 

The  Secretary  of  War  has  no  author- 
ity to  employ  counsel  to  appear  in  court 
on  behalf  of  the  military  authorities  in 
habeas  corpus  cases.  (1871)  13  Op. 
Atty.  Gen.  580,  683. 

Special  counsel,  other  than  officers  of 
the  Department  of  Justice,  may  be  em- 
ployed by  the  Attorney  General,  at  the 
request  of  the  Secretary  of  the  Navy, 
to  assist  the  judge  advocate  in  a  trial 
by  a  naval  court-martial.  (1885)  18 
Op.  Atty.  Gen.  135,  137. 

Under  this  section  and  R.  S.  §§  362, 
363,  post,  §§  537,  538,  the  Secretary  of 
Agriculture  had  no  authority  to  employ 
counsel  for  defense  of  employes  of  the 
Bureau  of  Animal  Industry  for  acts 
done  by  them  in  carrying  out  provisions 
of  Act  May  29,  1884,  post,  §  830,  estab- 
lishing that  Bureau.  (1889)  19  Op. 
Atty.  Gen.  328. 

The  Secretary  of  the  Navy  is  not  au- 
thorized in  view  of  this  section  to  em- 
ploy special  counsel  in  foreign  countries 
to  institute  suits  in  behalf  of  the  United 
States  for  the  recovery  of  damages 
caused  to  a  war  vessel  of  the  United 
States;  but  should  refer  the  matter  to 
the  Department  of  Justice  for  attention. 
(1895)  21  Op.  Atty.  Gen.  195. 


§  272.  (R.  S.  §  190.)     Persons  formerly  in  the  Departments  not 
to  prosecute  claims  in  them. 

It  shall  not  be  lawful  for  any  person  appointed  after  the  first  day  of 
June,  one  thousand  eight  hundred  and  seventy-two,  as  an  officer, 
clerk,  or  employe  in  any  of  the  Departments,  to  act  as  counsel,  attor- 
ney, or  agent  for  prosecuting  any  claim  against  the  United  States 
which  was  pending  in  either  of  said  Departments  while  he  was  such 
officer,  clerk,  or  employe,  nor  in  any  manner,  nor  by  any  means,  to 
aid  in  the  prosecution  of  any  such  claim,  within  two  years  next  after 
he  shall  have  ceased  to  be  such  officer,  clerk,  or  employe. 
Act  June  1,  1872,  c.  256,  §  5,  17  Stat.  20^. 

As  to  the  powers  conferred  on  the  Secretary  of  the  Interior  to  make  rules 
for  the  government  of  agents,  attorneys,  etc.,  representing  claimants  before 
his  department  by  Act  July  4,  1884,  c.  181,  S  5,  post,  §  684.  As  to  similar 
powers  conferred  on  the  Secretary  of  the  Treasury,  by  Act  July  4,  1884,  c. 
334,  S  8.  post,  §  385. 

Notes  of  Deeisions 

ployed  and  paid  under  a  general  appro- 
priation for  detection  of  crimes,  etc. 
(1894)  20  Op.  Atty.  Gen.  698. 

The  Civil  Service  Commission  is  not 
an  Executive  Department  within  the 
meaning  of  thi^  section,  and  its  officers, 
clerks,  etc.,  are  not  within  the  inhibi- 
tions contained  therein.  (1903)  25  Op. 
Atty.  Gen.  6. 

Counsel  before  departments  not  to 
act  as  notaries.— The  proviso  in  Act 
June  29.  1906,  34  Stat  622,  amending 
section  558  of  the  Code  of  the  District 
of  Columbia,  which  provides  that  no  no- 
tary public  shall  be  authorized  to  take 
acknowledgments,  etc.,  or  perform  any 
official  act  in  connection  with  matters 
in  which  he  is  employed  as  counsel,  etc., 
before    any    of    the    executive    depart- 
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Claims  pending  In  any  department  in- 
«ladod.^The  section  is  not  limited  to 
claims  which  were  pending  in  the  same- 
department,  in  which  the  ex- employ 6 
-was  employed,  but,  by  the  words  "pend- 
ing in  either  of  said  departments,"  it 
was  made  applicable  to  all  claims  which 
were  pending  in  any  of  the  Depart- 
ments while  the  employ^  was  employed 
in  one  of  them.  (1894)  20  Op.  Atty. 
Oen.  695. 

Departments  and  officers,  etc.,  thereof 
within  the  soction.^The  section  applies 
to  examiners*  of  the  Department  of  Jus- 
tice, being  persons  receiving  regular  em- 
ployment who  take  oath  of  office  and 
have  power  to  administer  oaths  to  wit- 
nesses, although  they  hold  no  office 
known  to  the  statute  law,  but  are  em- 
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ments,  applies  not  only  to  local  attor-  of  business  with,  an  agent  or  attorney 

neys,  but  to  all  notariee  who  practice  for  frauds  and  fraudulent  practices  at- 

before  the  departments.     (1907)  26  Op.  tempted   or  committed   by  him  in   the 

Atty.  Gen.  236.  prosecution  of  claims  before  the  depart- 

r  aii^*i»«  ^*  «i.:.»<»  k./  ««w  ».««..  M-A  ment,  and  whose  character  is  such  that 

hihitJS^  ^i«    L^riJ^^  nIhTt,  'Zl  »■  reaBonable  degree  of  confidence  can- 

hlblted^is    secuw    prohibits    not  ^      ,  ^  j  *^j^  integrity  and  hon- 

^f*^n?X°.'MWHL*''j'^ro?.''V-''"  «ty  in   deaUng  with   thf  ^yemment. 

rU^UnUr^r  MetrTv.  1C:  IJT  IL^ef  V^°-  ^'^''    '^"^^ 

(Minn.  1912)  133  N.  W.  1012.  '  The'' head' o1  a' department,  however. 

Suspension  or  disbarment  of  agents  or  is  not  invested  with  any  authority  over 

attorneys  prosecuting  olaims,  etc.,  be-  the  professional  conduct  of  claim  agents 

fore  departments— It  Us  competent  to  the  for  the  correction  of  mere  private  griev- 

head  of  a  department,  as  a  measure  for  ances,  corresponding  with  that  possess- 

the   protection  of  the  public  interests  ed  by  the  courts  of  law  over  attorneys 

committed  to  his  charge,  to  decline  to  practicing  before  them.     (1869)  13  Op. 

recognize,  or  to  suspend  the  transaction  Atty.  Gen.  151. 

§  272a.     (Act   April   27,    1916,    c.    89,   §    1.)     Use    of    name    of 
member  of  Congress  or  officer  of  Government  in  advertising 
practice  before  departments  or  office  of  Government  unlawful. 
It  shall  be  unlawful  for  any  person,  firm,  or  corporation  prac- 
ticing before  any  department  or  office  of  the  Government  to  use 
the  name  of  any  Member  of  either  House  of  Congress  or  of  any 
officer   of   the  Government  in   advertising  the  said  business.      (39 
Stat.) 

This  was  section  1  of  an  act  entitled  "An  act  prohibiting  the  use  of  tbe  name 
'of  any  Member  of  either  House  of  Congress  or  of  any  officer  of  the  Govern- 
ment by  any  person,  firm,  or  corporation  practicing  before  any  department  or 
office  of  the  Government,"  dted  above.    Section  2  of  said  act  provided  that  it 
should  take  effect  three  months  after  its  date. 

(R.  S.  §  191.     Repealed.) 

This  section  made  the  balances  stated  and  certified  by  the  officers  of  the 

Treasury  Department  conclusive  on  the  executive  branch  of  the  Government. 

Different  provisions  on  the  same  subject  form  part  of  section  8  of  the  Dock- 

ery  Act  of  July  31, 1894,  c.  174,  post,  §  425,  by  which  this  section  was  repealed. 

§  273.  (R.  S.  §  192,  as  amended.  Act  June  22.  1906,  c.  3514,  §  7.) 
Expenditures  for  newspapers. 
The  amount  expended  in  any  one  year  for  newspapers,  for  any  De- 
partment, except  the  Department  of  State,  including  all  the  Bureaus 
and  offices  connected  therewith,  shall  not  exceed  one  hundred  dol- 
lars. 

Act  Aug.  26,  1842,  c.  202,  §*16,  5  Stat.  526.  Act  June  22,  1906,  c.  3514,  § 
7,  34  Stat.  449. 

This  section,  as  enacted  in  the  Revised  Statutes,  contained  a  further  provi- 
sion, "And  all  newspapers  purchased  with  the  public  money  for  the  use  of 
either  of  the  Departments  must  be  preserved  as  files  for  such  Department," 
which  was  repealed  by  Act  June  22,  1906,  c.  8514,  §  7,  cited  above. 

Expenditures  for  newspapers,  etc.,  by  executive  officers,  other  than  heads  of 
Departments,  were  restricted  by  R.  S.  §  1779,  post,  §  3263. 

Notes  of  Decisions 

Appiieatlon  of  section  to  purchase  of  Washington,  in  view  of  this  section  and 

newspapers   outside    of    Washlngtonw—  R.  S.  §  3683,  post,  §  6784,  should  be 

The  question  whether  a  certain  appro-  submitted   to    the   Comptroller   of   the 

priation  act  authorizes  the  Secretary  of  Treasury  under  section  8  of  the  Dockery 

the  Treasury  to  purchase  newspapers  Act    of    July    31,    1894,    post,    §   425. 

and   other  articles   for  use   outside  of  (1895)  21  Op.  Atty.  Gen.  178. 

§  274.  (Act  June  7,  1897,  c.  3,  §  1.)  Expenditures  for  transporta- 
tion of  remains  of  deceased  employes. 
Hereafter  the  heads  of  Departments  shall  not  authorize  any  ex- 
penditure in  connection  with  transportation  of  remains  of  deceased 
employees,  except  when  otherwise  specifically  provided  by  law.  (30 
Stat.  86.) 

This  was  a  proviso  to  an  appropriation  for  such  expenditures  in  the  Indian 
appropriation  act  for  the  fiscal  year  1898,  cited  above. 
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§  275.  (R.  S.  §  193.)     Annual  reports  of  expenditure  of  contingent 
funds. 

The  head  of  each  Department  shall  make  an  annual  report  to  Con- 
gress, giving  a  detailed  statement  of  the  manner  in  which  the  con- 
tingent fund  for  his  Department,  and  for  the  Bureaus  and  offices 
therein,  has  been  expended,  giving  the  names  of  every  person  to 
whom  any  portion  thereof  has  been  paid;  and  if  for  anything  fur- 
nished, the  quantity  and  price;  and  if  for  any  service  rendered,  the 
nature  of  such  service,  and  the  time  employed,  and  the  particular  oc- 
casion or  cause,  in  brief,  that  rendered  such  service  necessary ;  and 
the  amount  of  all  former  appropriations  in  each  case  on  hand,  either 
in  the  Treasury  or  in  the  hands  of  any  disbursing  officer  or  agent. 
And  he  shall  require  of  the  disbursing  officers,  acting  under  his  direc- 
tion and  authority,  the  return  of  precise  and  analytical  statements  and 
receipts  for  all  the  moneys  which  may  have  been  from  time  to  time 
during  the  next  preceding  year  expended  by  them,  and  shall  com- 
municate the  results  of  such  returns  and  the  sums  total,  annually,  to 
Congress. 

Act  Aug.  26.  1842,  c.  202,  {  20.  5  Stat.  527. 

The  Attorney  General  was  required  to  report,  in  detail,  the  items,  amounts, 
and  causes  of  expenditure  of  the  contingent  expenses  of  the  Department  of 
Justice,  by  Act  June  20,  1874,  c.  328,  §  1,  post,  §  560. 

A  general  requirement  of  distinct  accounts  of  the  application  of  public 
moneys  according  to  the  appropriation  thereof  was  contained  in  R.  S.  §  3623, 
post,  i  661& 

Estimates  for  compensation  of  officers  are  to  be  founded  on  express  provi- 
sions of  law,  and  not  upon  authority  of  executive  distribution,  by  R.  S.  |  3662, 
post,  S  6678. 

Moneys  appropriated  for  contingent,  etc.,  expenses  are  not  to  be  expended 
for  official  or  clerical  compensation,  by  R.  S.  §  3682,  post,  §  6783. 

Restrictions  qn  expenditures  from  the  contingent  fund  appropriated  to  any 
department,  bureau,  or  office  were  contained  in  R.  S.  f  3683,  post,  §  6784. 

Law  books,  books  of  reference,  and  periodicals  for  the  use  of  any  depart- 
ment or  other  establishment  at  the  seat  of  Government  are  not  to  be  pur< 
chased  from  appropriations  for  contingent  expenses,  etc.,  unless  specifically 
provided  for  in  the  law  granting  the  appropriation,  by  Act  March  15,  1898, 
c  68,  §  3,  post,  S  6786. 

Advertisements  for  proi;>osal8  for  supplies  were  required  by  R.  S.  §i  3700, 
3710,  and  subsequent  provisionsj  post,  §§  6832-6837. 

Inspection  of  fuel  purchased  in  the  District  of  Columbia  was  provided  for 
by  R.  S.  §§  3711-3713,  as  amended  by  Act  March  15,  1898,  c.  68,  §  6,  post,  §§ 
6838-6840. 

Contracts  for  stationery  or  other  supplies  for  the  Executive  Departments 
are  not  to  be  for  a  longer  term  than  one  year,  by  R.  S.  $  3735,  post,  $  6888. 

Restrictions  on  renting  buildings  for  the  purposes  of  the  Government  in  the 
District  of  Columbia  imposed  by  Act  March  3,  1877,  c.  106,  and  Act  Aug.  5, 
1882,  c.  389,  §  1,  post,  §§  6930,  6931. 

A  statement  of  the  buildings  rented  within  the  District  of  Columbia  for  the 
use  of  the  Government  was  required  to  be  submitted  by  the  Secretary  of  the 
Treasury  to  Congress  each  year  in  the  Book  of  Estin^ates,  by  a  provision  of 
Act  July  16,  1892,  c.  196,  f  1,  post,  §  0083. 

Heads  of  Executive  Departments  were  authorized. to  enter  into  contracts 
for  the  lease,  for  not  exceeding  six  years,  of  modem  fireproof  storage  accom- 
modations within  the  District  of  Columbia  for  their  respective  Departments, 
by  a  provision  of  Act  March  2,  1913,  c.  93,  post,  §  6932. 

Printing  and  binding  for  the  Departments  at  the  Government  Printing  Of- 
fice were  provided  for  by  the  Printing  and  Binding  Act  of  Jan.  12,  1895,  c. 
23,  §  93,  post,  §  7172,  and  restrictions  on  printing  reports,  etc.,  of  the  De- 
partments were  imposed  in  section  73,  pars.  1-28  of  that  act,  post,  §§  7053- 
7076. 

The  Public  Printer  was  authorized  to  furnish  certain  flUDolies  to  the  De- 
partments by  provisions  of  Act  June  28,  1902,  c.  1301,  §  1,  post,  §  6997. 

Restrictions  on  the  use  of  appropriations  made  for  printing  and  binding, 
and  on  the  printing  of  books  and  documents  for  the  Executive  Departments, 
contained  in  Acts  March  3,  1905,  c.  1483,  §  1,  and  c.  1484,  $  1,  are  set  forth 
post,  §i  7175,  7176. 

The  Surgeon  General  of  the  Public  Health  Service  was  required  to  trans- 
mit annually  to  the  Secretary  of  the  Treasury  for  transmission  to  Congress  a 
fuU  and  complete  report  of  the  transactions  of  the  Service,  including  a  de- 
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tailed  statement  of  receipts  and  disbnrsementa,  by  Act  July  1,  1902,  c.  1370, 
S  9,  post,  §  9148. 

Restrictions  on  payments  from  appropriations  of  expenses  of  horses,  car- 
riages, etc.,  for  personal  use  of  officers,  or  for  purchasing,  maintaining,  driv- 
ing, or  operating  carriages  or  vehicles  for  the  personal  or  official  use  of  any 
officer  or  employ^  of  any  of  the  Executive  Departments  or  other  GdVemment 
establishments  at  Washington,  D.  C,  contained  in  Act  March  18,  1904,  c.  716, 
§  1,  and  Act  Feb.  3,  1905,  c.  297,  %  1,  are  set  forth  post,  §§  3237,  3233. 

§  276.  (Act  March  3,  1877,  c.  102,  §  1.)     Reports  of  expenditure 
for  contingent  expenses  of  sub-treasuries,  and  in  government 
departments  and  bureaus. 
Hereafter  a  detailed  statement  of  the  expenditure  for  the  preced- 
ing fiscal  year  of  all  sums  appropriated  for  contingent  expenses 
of  the  Independent  Treasury,  or  in  any  department  or  bureau  of  the 
Government  shall  be  presented  to  Congress  at  the  beginning  of  each 
regular  session.    (19  Stat.  306.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year,  1878,  cited  above,  following  an  appropriation  for  the 
collection,  safe-keeping,  transfer,  and  disbursement  of  the  public  money,  under 
the  heading,  "Independent  Treasury." 

§  277.  (Act  May  22,  1908,  c.  186,  §  4.)  Reports  of  traveling  ex- 
penses  of  officers  and  employes  at  Washington. 
It  shall  be  the  duty  of  the  head  of  each  Executive  Department  and 
other  Government  establishment  at  Washington  to  submit  to  Congress 
at  the  beginning  of  each  regular  session  a  statement  showing  in  detail 
what  officers  or  employees  (other  than  special  agents,  inspectors,  or 
employees,  who  in  the  discharge  of  their  regular  duties  are  required  to 
constantly  travel)  of  such  Executive  Department  or  other  Government 
establishment  have  traveled  on  official  business  from  Washington  to 
points  outside  of  the  District  of  Columbia  during  the  preceding  fiscal 
year,  giving  in  each  case  the  full  title  of  the  official  or  employee,  the 
destination  or  destinations  of  such  travel,  the  business  or  work  on  ac- 
count of  which  the  same  was  made,  and  the  total  expense  to  the  United 
States  charged  in  each  case.     (35  Stat.  244.) 

This  was  the  last  section  of  the  legislative,  executive,  and  judicial  appropri- 
ation act  for  the  fiscal  year  1909.  cited  above. 

(R.  S.  §  194.    Repealed.) 

This  section  required  an  annual  report  by  the  head  of  each  Department  as 
to  the  clerks,  etc.,  employed  in  the  Department.  Statements  as  to  such  mat- 
ters in  the  annual  Book  of  Estimates  were  required  by  other  provisions  of  the 
act  repealing  this  section,  Act  March  2,  1895,  c.  177,  §  7,  post,  §  6680. 

Reports  by  heads  of  departments  in  the  annual  estimates  as  to  inefficient  em- 
ployes were  also  required  by  Act  July  11,  1890,  c.  667,  |  2,  post,  §  6679. 

§  278.  (R.  S.  §  195.)     Time  of  making  annual  reports. 

Except  where  a  different  time  is  expressly  prescribed  by  law,  the 
various  annual  reports  required  to  be  submitted  to  Congress  by  the 
heads  of  Departments  shall  be  made  at  the  commencement  of  each 
regular  session,  and  shall  embrace  the  transactions  of  the  preceding  year. 

See  all  acts  requiring  reports. 

The  reports  required  to  be  made  by  each  head  of  a  Department  are  pre- 
scribed by  provisions  under  the  titles  of  the  several  Departments. 

Provisions  relating  to  annual  estimates  to  be  furnished  by  heads  of  Depart- 
ments for  appropriations,  their  requisites,  contents,  etc.,  the  time  for  furnish- 
ing them,  and  the  preparation  of  the  Book  of  Estimates,  are  contained  in.  Title 
XLI,  "Appropriations." 

§  279.  (R.  S.  §  196.)     Department  reports,  when  to  be  furnished 

to  printer. 
The  head  of  each  Department,  except  the  Department  of  Justice, 
shall  furnish  to  the  Congressional  Printer  copies  of  the  documents 
usually  accompanying  his  annual  report,  on  or  before  the  first  day  of 
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November  in  each  year,  and  a  copy  of  his  annual  report  on  or  before 
the  third  Monday  of  November  in  each  year. 

Act  June  25,  1864,  c.  155,  §§  1,  3,  13  Stat.  184,  185.  Act  June  22,  1870, 
a  150,  $  12.  16  Stat.  164. 

This  section  may  be  regarded  as  superseded  by  Act  July  1,  1916,  c.  209,  8 
3,  post,  §  279a,  prescribing  the  time  within  which  the  copy  for  annual  reports 
and  the  accompanying  documents  must  be  furnished  to  the  Public  Printer. 

Proyisions  for  printing  and  distribution  of  the  reports  of  the  Departments 
and  ezecutiye  oflScers  were  made  by  the  Printing  and  Binding  Act  of  Jan.  12, 
1895,  c.  23,  §  73,  and  subsequent  statutes,  collected  under  Title  XLV,  "Pub- 
lic Printing,  Advertisements,  and  Public  Documents,"  §§  7053-7143. 

Provisions  for  furnishing  public  documents  printed  at  the  Government  Print- 
ing Office  to  the  Departments,  and  for  the  distribution  and  exchange  thereof, 
were  made  by  said  Printing  and  Binding  Act  ef  Jan.  12,  1895,  c.  23,  §{  90,  92, 
95,  post,  n  7169,  7170,  7177. 

§  279a.  (Act  July  1,  1916,  c.  209,  §  3.)  Copy  for  annual  reports 
and  accompanying  documents;  timie  for  furnishing. 
Appropriations  herein  and  hereafter  made  for  printing  and  bind- 
ing shall  not  be  used  for  any,  annual  report  or  the  accompanying 
documents  unless  the  copy  therefor  is  furnished  to  the  Public  Prin- 
ter in  the  following  manner:  Copies  of  the  documents  accompany- 
ing such  annual  reports  on  or  before  the  fifteenth  day  of  October 
of  each  year ;  copies  of  the  annual  reports  on  or  before  the  fifteenth 
day  of  November  of  each  year;  complete  revised  proofs  of  the  ac- 
companying documents  and  the  annual  reports  on  the  tenth  and 
twentieth  days  of  November  of  each  year,  respectively ;  and  all  of 
said  annual  reports  and  accompanying  documents  shall  be  printed, 
made  public,  and  available  for  distribution  not  later  than  within  the 
first  five  days  after  the  assembling  of  each  regular  session  of  Con- 
gress. The  provisions  of  this  section  shall  not  apply  to  the  annual 
reports  of  the  Smithsonian  Institution,  the  Commissioner  of  Pat- 
ents, or  the  Comptroller  of  the  Currency.    (39  Stat.) 

This  section  was  §  3  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1917.  cited  above.  The  appropriations  referred  to  are  those  made  in  the  sun- 
dry civil  appropriation  acts  for  printing  and  binding  for  the  various  Depart- 
ments, Bureaus,  Commissions,  etc.  It  may  be  regarded  as  superseding  the 
provisions  of  §  279,  ante. 

§  280.  (R.  S.  §  197,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Inventories  of  property. 

The  Secretary  of  State,  the  Secretary  of  the  Treasury,  the  Secre- 
tary of  the  Interior,  the  Secretary  of  War,  the  Secretary  of  the  Navy, 
the  Postniaster-General,  the  Attorney-General,  and  Commissioner  of 
Agriculture  shall  keep,  in  proper  books,  a  complete  inventory  of  all 
the  property  belonging  to  the  United  States  in  the  buildings,  rooms, 
offices,  and  grounds  occupied  by  them,  respectively,  and  under  their 
charge,  adding  thereto,  from  time  to  time,  an  account  of  such  prop- 
erty as  may  be  procured  subsequently  to  the  taking  of  such  inven- 
tory, as  well  as  an  account  of  the  sale  or  other  disposition  of  any' 
of  such  property,  except  supplies  of  stationery  and  fuel  in  the  public 
offices  and  books,  pamphlets,  and  papers  in  the  Library  of  Congress. 
Act  July  15,  1870,  c.  300,  §  1,  16  Stat.  364.  Act  Feb.  27,  1877,  c.  69,  §  1, 
19  Stat.  241. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended,  by  Act  Feb. 
27,  1877,  c.  69,  §  1,  cited  above,  by  the  addition,  at  the  end  thereof,  of  the 
clause  excepting  supplies  of  stationery  and  fuel  in  public  offices,  and  books, 
etc.,  in  the  Library  of  Congress. 

A  similar  provision  as  to  the  Postmaster  General,  requiring  also  an  annual 
report  to  Congress,  was  made  by  R.  S.  §  397,  post,  §  586. 

The  duties  of  the  former  Commissioner  of  Agriculture  were  to  be  performed 
by  the  Secretary  of  Agriculture,  by  provisions  of  the  act  creating  the  Depart- 
ment of  Agriculture,  Act  Feb.  9,  1889,  c.  122,  post,  §S  789-792,  and  Act  July 
14,  1890,  c.  707,  post,  §  819. 

The  Secretary  of  Commerce  has  charge,  in  the  buildings  or  premises  occu- 
pied by  or  appropriated  to  the  Department  of  Commerce,  of  the  library,  fur- 
]uture»  fixtures,  records,  and  other  property  of  the  Department,  by  provisions 
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of  the  act  to  establish  the  Department,  Act  Feb.  14,  1903,  c  552,  f  9,  post, 
§  861. 

Provisions  for  accounts  of  public  property  in  the  possession  of  the  officers  of 
the  Senate  and  House  of  Representatives  were  made  by  R.  S.  §  72,  ante,  { 
105,  and  for  inventories,  etc.,  of  public  property  in  and  about  the  Capitol, 
etc.,  and  the  Executive  Mansion,  by  R.  S.  §§  1832,  1833,  post,  §§  3418,  3419, 
and  Act  June  25,  1910,  c  384,  f  9,  ante,  $  231. 

(R.  S.  §  198.     Superseded.) 

This  section  required  the  head  of  each  Department,  in  each  year  in  which 
a  new  Congress  is  to  assemble,  to  cause  to  be  filed  in  the  Department  of  the 
Interior  a  list  of  all  officers,  agents,  clerks,  and  employes  employed  in  his  De- 
partment, etc.,  including  statistics  required  to  enable  the  Secretary  of  the  In- 
terior to  prepare  the  Biennial  Register.  The  time  to  which  the  lists  should 
be  made  up,  and  the  time  when  they  should  be  filed,  were  prescribed  by  Act 
Dec.  15,  1877,  c.  4,  §  2,  20  Stat.  13,  amended  by  Act  June  16,  1880,  c.  235, 
S  1,  21  Stat.  275.  All  these  provisions,  and  those  of  R.  S.  ii  510,  511,  relating 
to  the  preparation  and  distribution  of  the  Biennial  Register,  were  superseded 
by  more  specific  provisions  for  the  same  purposes,  contained  in  the  Printing 
and  Binding  Act  of  Jan.  12,  1895,  c.  23,  §  73,  pars.  63-68,  post,  §  7092. 

In  such  subsequent  provisions  the  Biennial  Register  was  designated  as  the 
Official  Register. 

The  Director  of  the  Census  was  directed  to  edit,  index,  and  publish  the  Offi- 
cial Register,  and  the  provisions  imposing  that  duty  upon  the  Secretary  of  the 
Interior  were  repealed,  by  provisions  of  Act  March  6,  1002,  c.  139,  §  7,  as  ■ 
amended  by  Act  June  7,  1906,  c.  3048,  post,  §  912. 

§  281.  (Act  Feb.  25,  1903,  c.  755,  §  1.)     Transfer  of  miscellaneous 
books  not  required  for  use  of  Departments,  etc.,  to  Public 
Library  of  District  of  Columbia. 
Any  books  of  a  miscellaneous  character  no  longer  required  for 
the  use  of  such  department,  bureau,  or  commission,  and  not  deemed 
an  advisable  addition  to  the  Library  of  Congress,  shall,  if  appropri- 
ate to  the  uses  of  the  Free  Public  Library  of  the  District  of  Co- 
lumbia, be  turned  over  to  that  library  for  general  use  as  a  part 
thereof.     (32  Stat.  865.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1904,  cited  above.  It  followed  a  provision,  set  forth 
ante,  S  149,  which  authorized  ''the  head  of  any  Executive  Department  or  bu- 
reau or  any  commission  of  the  Government"  to  turn  over  to  the  Librarian 
of  Congress  any  books,  etc.,  in  the  library  of  the  department,  bureau,  or  com- 
mission no  longer  needed  for  its  use,  and  to  which  the  words  of  this  provi- 
sion, "such  department,  bureau,  or  commission,"  refer. 

§  282.  (Act  Feb.  16,  1889,  c.  171.)     Disposition  of  useless  papers 
in  Uie  Departments. 

Whenever  there  shall  be  in  any  one  of  the  Executive  Depart- 
ments of  the  Government  an  accumulation  of  files  of  papers,  which 
are  not  needed  or  useful  in  the  transaction  of  the  current  busi- 
ness of  such  Department  and  have  no  permanent  value  or  his- 
torical interest,  it  shall  be  the  duty  of  the  head  of  such  Depart- 
ment to  submit  to  Congress  a  report  of  that  fact,  accompanied  by  a 
concise  statement  of  the  condition  and  character  of  such  papers. 

And  upon  the  submission  of  such  report,  it  shall  be  the  duty  of  the 
presiding  officer  of  the  Senate  to  appoint  two  Senators,  and  of  the 
Speaker  of  the  House  of  Representatives  to  appoint  two  Representa- 
tives, and  the  Senators  and  Representatives  so  appointed  shall  con- 
stitute a  joint  committee,  to  which  shall  be  referred  such  report,  with 
the  accompanying  statement  of  the  condition  and  character  of  such 
papers,  and  such  joint  committee  shSill  meet  and  examine  such  report 
and  statement  and  the  papers  therein  described,  and  submit  to  the  * 
Senate  and  House,  respectively,  a  report  of  such  examination  and 
their  recommendation. 

And  if  they  report  that  such  files  of  papers,  or  any  part  thereof, 
are  not  needed  or  useful  in  the  transaction  of  the  current  business 
of  such  Department,  and  have  no  permanent  value  or  historical  in- 
terest, then  it  shall  be  the  duty  of  such  head  of  the  Department  to 
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sell  as  waste  paper,  or  otherwise  dispose  of  such  files  of  papers 
upon  the  best  obtainable  terms  after  due  publication  of  notice  in- 
viting proposals  therefor,  and  receive  and  pay  the  proceeds  there- 
of into  the  Treasury  of  the  United  States,  and  make  report  thereof 
to  Congress.    (25  Stat.  672.) 

This  was  an  act  eo titled  "An  act  to  authorize  and  provide  for  the  dispoai- 
tion  of  useless  papers  in  the  Executive  Departments."  It  was  amended  by 
a  provision  of  Act  March  2,  1895,  c.  189,  $  1,  post,  §  283. 

It  was  further  amended  so  that  accumulations  in  the  files  of  vessels  of  the 
Navy  of  papers  not  needed  or  useful,  etc.,  might  be  disposed  of,  by  a  provision 
of  Act  Aug.  22,  1912,  c.  835,  post,  §  2789. 

§  283.  (Act  March  2,  1895,  c.  189,  §  1.)     Disposition  of  useless 
papers  in  buildings  under  control  of  the  Departments. 

That  the  Act  entitled  "An  Act  to  authorize  and  provide  for  the  dis- 
position of  useless  papers  in  the  Executive  Department,"  approved 
February  sixteenth,  eighteen  hundred  and  eighty-nine,  be,  and  the 
same  is  hereby,  amended  so  as  to  include  in  its  provisions  any  accu- 
mulation of  files  of  papers  of  a  like  character  therein  described  now 
or  hereafter  in  the  various  public  buildings  under  the  control  of  the 
several  Executive  Departments  of  the  Government.  (28  Stat.  933.) 
This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1896,  cited  above. 

Act  Feb.  16,  1889,  c.  171,  mentioned  in  this  provision  as  amended  thereby, 
is  set  forth  ante,  §  282. 

Special  provisions  for  disposition  of  accumulations  of  useless  papers  were 
as  follows: 

Documents  in  offices  of  Senate  and  House  of  Representatives,  Act  Aug.  7, 
1882,  c  483,  S  1,  ante,  {  116. 

Papers  in  the  Post  Office  Department  and  in  the  Office  of  the  Auditor  of 
the  Treasury  for  the  Post  Office  Department,  Act  March  3,  1881,  c.  130,  §  1, 
Act  Aug.  5,  1882,  c.  389,  §  1,  and  Act  May  27,  1908,  c.  206,  §  1,  post,  {{  607- 
e09. 

Proposals  for  carrying  the  mail,  reports  of  arrivals  and  departures  of  the 
mails,  and  certificates  of  oaths  of  carriers  on  mail  routes,  R.  S.  §  3948,  as 
Amended  by  Act  June  13,  1898,  c.  446,  §  2,  post,  §  7435. 

Papers  in  and  publications  of  the  Department  of  Agriculture,  Act  March  4, 
1907,  c.  2907,  post,  $  832. 

Telegrams  pertaining  to  business  of  the  Weather  Bureau,  Act  May  25,  1900, 
^  555,  post,  §  849. 
Records  of  courts-martial,  Articles  of  War  34r^6,  post,  f  2308a. 
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bursing clerk. 

292.  Chief  of  Bureau  and  assistants  to 

prepare  information  pertaining 
to  work  of  Department  of  Com- 
merce. 

293.  Foreign  trade  relations;    appropri- 

ations for  expenses;  statement  of 
expenditures;  estimates  for  fur- 
ther appropriations. 

294.  Assistant  solicitors. 

295.  Law  clerk,  and  assistant,  to  edit 
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Sec. 
296. 
297. 


Omitted. 

Salaries  of  Secretary,  Assistant 
Secretaries,  and  subordinate  offi- 
cers, etc. 

Distribution  of  duties  of  officers, 
clerks,  and  other  employes. 

Personal  services  other  than  those 
provided  for  not  to  be  employed. 

Management  of  foreign  affairs. 

Custody  of  seals  and  property. 

Promulgation  of  the  laws. 

Amendments  to  Constitution. 

State  statutes  to  be  procured. 

Report  of  returns  of  collectors  and 
foreign  agents. 

Reports  of  foreign  regulations  of 
commerce,  other  commercial  in- 
formation, and  consular  fees. 

Statement  of  expenditures  from 
contingent  fund. 

Copies  of  acts  and  treaties  fur- 
nished to  printer. 

Passports. 

Fees  for  copies  of  records. 

§  284.  (R.  S.  §  199.)     Establishment  of  the  Department  of  State. 
There  shall  be  at  the  seat  of  Government  an  Executive  Depart- 
ment to  be  known  as  the  Department  of  State,  and  a  Secretary  of 
State,  who  shall  be  the  head  thereof. 

Act  July  27,  1789,  c.  4,  §  1,  1  Stat.  28.     Act  Sept  15,  1789,  c  14,  §  1,  1 
Stet.  68.  . 

Notes  of  Decisions 


298. 

299. 

HOO. 
JM)1. 
»02. 
303. 
304. 
305. 

306. 


307. 


309. 
310. 


Acts  establishing  departments— The 
"Department  of  Foreign  Affairs,"  with 
a  principal  officer  therein,  to  be  called 
the  "Secretary  for  the  Department  of 
Foreign  Affairs,"  was  established  by  Act 
July  27,  1789,  c.  4,  1  Stat.  28,  and  was 
denominated  the  "Department  of  State*" 
and  the  principal  officer  was  to  be  call- 
ed the  "Secretary  of  State,"  by  Act 
Sept  15,  1789,  c.  14,  §  1,  1  Stat.  68. 
In  re  Hennen  (183.9)  13  Pet.  230,  259, 
10  li.  Ed.  138;   (1854)  6  Op.  Atty.  Gen. 


583,  587;  (1855)  7  Op.  Atty.  Gen.  453, 
460. 

Nothing  was  said  in  the  act  establish- 
ing the  department  as  to  the  method  of 
appointing  the  Secretary;  the  matter 
was  left  to  the  provision  of  the  Consti- 
tution, art  2,  $  2,  which  vests  the  power 
of  appointment  in  the  President. 
(1884)  18  Op.  Atty.  Gen.  58. 

Cited     without    definite     appilcation, 

U.  S.  ex  rel.  Boynton  v.  Blaine  (1891) 
11  Sup.  Ct  607,  612,  139  U.  S.  306,  35 
L.  Ed.  183. 


§  285.  (Act  Feb.  17,  1909,  c.  137,  §  1.)  Salary  of  Secretary  of 
State. 
That  section  four  of  the  Act  entitled  "An  Act  making  appro- 
priations for  the  legislative,  executive,  and  judicial  expenses  of 
the  (Government  for  the  fiscal  year  ending  June  thirtieth,  nineteen 
hundred  and  eight,  and  for  other  purposes,"  approved  February 
twenty-sixth,  nineteen  hundred  and  seven,  fixing  the  annual  com- 
pensation of  heads  of  executive  departments,  be,  and  the  same 
is  hereby,  repealed  in  so  far  as  the  same  relates  to  the  annual  com- 
pensation of  the  Secretary  of  State ;  and  the  annual  compensation  of 
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the  Secretary  of  State  shall  be  at  the  rate  of  eight  thousand  dol- 
lars.   (35  Stat.  626.) 

This  section  and  the  section  next  following  were  sections  1  and  2  of  an  act 
entitled  *'An  act  in  relation  to  the  salary  of  the  Secretary  of  State/'  which, 
by  section  3  thereof,  was  to  take  effect  and  be  in  force  from  and  after  March 
4,  1009. 

Section  4  of  Act  Feb.  26,  1907,  c.  1635,  which  fixed  the  compensation  of  the 
heads  of  Execntive  Departments  who  are  members  of  the  President's  Cabinet 
at  the  rate  of  $12,000  per  annum  each,  and  which  was  repealed  in  part  by 
this  act,  is  set  forth  ante,  §  36. 

An  appropriation  of  $8,000  for  compensation  of  the  Secretary  of  State,  was 
made  for  the  fiscal  year  1910,  accompanied  with  provisions  similar  to  those 
of  this  act,  by  Act  March  4,  1909,  c.  297,  {  1,  post,  {  287,  and  a  like  appropria- 
tion was  made  for  the  Jscal  year  1911,  by  Act  June  17,  1910,  c.  297,  S  1,  36 
Stat.  483.  But  the  sum  of  $12,000  was  appropriated  for  the  Secretary  of 
State  for  subsequent  years.  The  provision  for  the  fiscal  year  1917  was  by 
Act  May  10,  1916,  c.  117,  {  1,  post,  §  297. 

See  notes  to  said  §  297,  post. 

§  286.  (Act  Feb.  17,  1909,  c.  137,  §  2.)     Emoluments  of  office  of 
Secretary  of  State. 

On  and  after  March  fourth,  nineteen  hundred  and  nine,  there 
shall  be  no  emoluments  attached  to  the  office  of  Secretary  of  State 
other  than  those  which  by  the  law  in  force  on  the  first  day  of 
May,  nineteen  hundred  and  four,  belonged  and  were  then  attached 
to  said  office.  (35  Stat.  626.) 
See  notes  to  preceding  section. 

§  287.  (Act  March  4,  1909,  c.  297,  §  1.)     Compensation  of  Sec- 
retary of  State. 

For  compensation  of  the  Secretary  of  State,  eight  thousand  dollars, 
and  the  annual  compensation  of  the  Secretary  of  State,  including  all 
emolimients  or  allowances  fixed  by  law,  except  such  as  were  fixed  by 
law  prior  to  the  twenty-sixth  day  of  February,  nineteen  hundred  and 
seven,  after  the  third  day  of  March,  nineteen  hundred  and  nine,  is 
hereby  fixed  at  eight  thousand  dollars,  and  all  laws  or  parts  of  laws 
providing  diflferent  compensation,  emoluments,  or  allowances,  are 
hereby  repealed,  to  take  effect  on  the  third  day  of  March,  nineteen 
hundred  and  nine.     (35  Stat.  861.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1910,  cited  above.  It  was  accompanied  by  a  provision 
of  a  temporary  nature  making  available  the  unexpended  balance  of  the  ap- 
propriation of  $12,000  for  the  fiscal  year  1909,  to  pay  the  salary  at  the  rate 
of  ^000  per  annum  until  June  30,  1909. 

Previous  provisions  similar  to  those  set  forth  here  were  made  by  Act  Feb. 
17,  1909,  c.  137.  See  notes  to  section  1  of  that  act,  ante,  {  285. 

See  notes  to  §  297,  post. 

§  288.  (R.  S.  §  200.)     Assistant  and  Second  Assistant  Secreta- 
ries  of  State. 

There  shall  be  in  the  Department  of  State  an  Assistant  Secretary 
of  State,  and  a  Second  Assistant  Secretary  of  Statft,  each  of  whom 
shall  be  appointed  by  the  President,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  and  shall  be  entitled  to  a  salary  of  [six  thou- 
sand dollars]  a  year,  to  be  paid  monthly. 

Act  March  3,  1853,  c.  97,  |  6,  10  Stat.  212.  Act  July  25,  1866,  c.  233,  f  2, 
14  Stat.  226.    Act  March  3,  1873,  c,  226,  §  1,  17  Stat  486. 

The  salaries  of  the  Assistant  Secretary  and  Second  Assistant  Secretary, 
having  heen  increased  from  $3,500  to  $6,000  each  by  the  provision  of  Act 
March  3,  1873,  c.  226,  §  1,  incorporated  into  this  section  of  the  Revised  Stat- 
utes and  cited  above,  were  reduced  to  $3,500  each,  and  the  words  of  this  sec- 
tion inclosed  in  brackets  "six  thousand  dollars,"  were  superseded,  by  the  re- 
peal of  so  much  of  that  act  as  increased  the  amount,  by  Act  Jan.  20,  1874,  c 
11,  18  Stat.  4.  The  appointment  of  an  additional  Assistant  Secretary,  with 
Uke  compensation,  was  authorized  by  Act  June  20,  1874,  c.  328,  §  1,  post, 
f  289.  Subsequent  appropriations  were  for  increased  amounts.  The  provi- 
fliona  for  the  fiscal  year  1917  were  for  Assistant  Secretary,  $5,000,  Second  and 
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Third  Assistant  Secretaries,  $4,500  each,  by  Act  May  10,  1016,  c  117,  §  1, 
post,  §  297. 

In  case  of  the  death,  resignation,  absence,  or  sickness  of  the  head  of  any 
Department,  the  first  or  sole  assistant  thereof  is  required,  unless  otherwise 
directed,  to  perform  the  duties  of  the  head  of  such  Department  until  a  succes- 
sor is  appointed,  or  such  absence  or  sickness  shall  cease,  by  R.  S.  §  177,  set 
forth  ante,  §  259.  In  case  of  the  death,  resignation,  absence,  or  sickness  of  the 
head  of  any  Department,  except  where  the  Attorney  General  is  concerned,  the 
President  may  authorize  and  direct  the  head  of  any  other  Department  or  any 
officer  in  either  Department,  whose  appointment  is  vested  in  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate,  to  perform  the  duties  of  the 
vacant  office  until  a  successor  is  appointed,  or  the  sickness  or  absence  of  the 
incumbent  shall  cease,  by  R.  S.  §  179,  also  set  forth  ante,  §  261. 

See  notes  to  §  297,  post 

^  Cited     without    deflnite     application, 

McCoUum  V.  U.  S.  (1881)  17  Ct  CI.  92, 
101. 

§  289.  (Act  June  20,  1874,  c.  328,  §  1.)     Third  Assistant  Secre- 
tary of  State. 
For  compensation  of    *    *     two  Assistant  Secretaries  of  State,  at 
three  thousand  five  hundred  dollars  each;   and  one  additional  As- 
sistant Secretary  of  State,  with  like  compensation,  to  be  appointed  by 
the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  to 
be  known  as  the  Third  Assistant  Secretary  of  State.    (18  Stat.  90.) 
These  were  provisions  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1875,  cited  above. 

The  appointment  of  an  Assistant  Secretary  and  a  Second  Assistant  Secre- 
tary, for  whose  compensation  the  appropriation  in  the  first  clause  of  this  para- 
graph was  made,  was  authorized  by  R.  S.  §  200,  ante,  §  288. 

The  compensation  of  the  Assistant  Secretaries  was  increased  by  subsequent 
appropriation  acts.  See  notes  to  R.  S.  §  200,  ante,  §  288,  poat,  §  297.  The 
provisions  for  the  fiscal  year  1917  were  by  Act  May  10, 1916,  c.  117,  i  1,  post, 
§  297. 

§  290.  (R.  S.  §  201.)     Subordinate  officers,  etc. 
There  shall  be  in  the  Department  of  State : 

One  chief  clerk,  at  a  salary  of  two  thousand  five  hundred  dollars  a 
year. 

Two  chiefs  of  the  Diplomatic  Bureaus,  at  a  salary  of  two  thousand 
four  hundred  dollars  a  year,  each. 

Two  chiefs  of  the  Consular  Bureaus,  at  a  salary  of  two  thousand 
iour  hundred  dollars  a  year,  each. 

Chief  of  the  Bureau  of  Accounts,  at  a  salary  of  two  thousand 
four  hundred  dollars  a  year: 

Chief  of  the  Bureau  of  Indexes  and  Archives,  at  a  salary  of  two 
thousand  four  hundred  dollars  a  year. 
One  disbursing  clerk. 

Act  March  3,  1855, 'c.  175,  §  4,  10  Stat.  669.  Act  May  22,  1872,  c  194, 
17  Stat.  145.    Act  March  3,  1873,  c.  226,  §  3,  17  Stat.  508. 

This  section  enumerated  the  subordinate  officers  in  the  Department,  and 
their  salaries,  ^t  the  time  of  the  compilation  of  the  Revised  Statutes,  as  au- 
thorized by  tiie  then  existing  statutes,  cited  above.  But  the  officers,  clerks, 
and  others  actually  appointed  or  employed,  and  their  respective  salaries  and 
other  compensation,  depend  on  the  specific  provisions  made  in  the  annual  ap- 
propriation acts,  each  providing  for  the  fiscal  year  next  following;  the  em- 
ployment or  payment  of  others  being  forbidden  by  Act  Aug.  5,  1882,  c.  389, 
^  4,  ante,  §  249.  Subsequent  appropriation  acts  provide  for  officers  and  clerks 
and  for  salaries  different  from  those  fixed  by  the  above  section.  The  appropri- 
ations for  the  fiscal  year  1917  were  by  Act  May  10,  1916,  c.  117,  §  1,  post,  S 
297. 

For  the  chief  clerk,  recent  appropriations  are  $3,000,  accompanied  by  a  pro- 
vision that  he  *'shaU  sign  such  official  papers  and  documents  as  the  Secretary 
of  State  may  direct."  The  provision  for  the  fiscal  year  1917  was  by  Act  May 
10,  1916,  c.  117,  §  1,  post,  §  297. 

The  appointment  of  the  chief  of  the  Bureau  of  Accounts  disbursing  clerk 
•of  the  Department  was  authorized  by  a  provision  of  Act  March  8,  1875,  c. 
129,  §  1,  post,  f  291,  and  thereafter,  instead  of  an  appropriation  for  such  clerk, 
an  additional  sum  was  appropriated  for  the  chief  of  said  Bureau  aa  disbundng 
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clerk.  The  proyision  for  the  fiscal  year  1917  was  by  Act  May  10,  1916,  c. 
117,  S  1.  post.  {  297. 

In  addition  to  the  bureaus  mentioned  in  this  section  a  Bureau  of  Statistics 
was  established  in  the  Department,  the  name  of  which  was  changed  to  Bureau 
of  Foreign  Commerce,  pursuant  to  a  provision  of  Act  Feb.  20,  1807,  c.  268,  29 
Stat.  590.  It  was  transferred  to  the  Department  of  Commerce,  and  consoli- 
dated with  the  Burean  of  Statistics,  transferred  from  the  Treasury  Depart- 
ment, to  constitute  one  bureau,  to  be  called  the  Bureau  of  Statistics,  in  the 
Department  of  Commerce,  by  provisiops  of  the  act  establishing  that  Depart- 
ment, Act  Feb.  14,  1903,  c.  552,  §  4,  post,  |  857.  Thereafter  the  Bureau  of 
Manufactures  in  that  Department  and  said  Bureau  of  Statistics  were  con- 
solidated into  one  Bureau,  to  be  known  as  the  Bureau  of  Foreign  and  Do- 
mestic Commerce,  by  a  provision  of  Act  Aug.  23,  1912,  c.  350,  {  1,  post,  §  873. 

Besides  said  bureaus,  also,  the  appointment  of  a  person,  to  be  designated  by 
the  Secretary  of  State,  to  prepare  information  for  transmission  to  the  Secre- 
tary of  Commerce,  sudi  person  to  hare  the  rank  and  salary  of  a  chief  of  bu- 
reau,  and  to  be  furnished  with  clerical  assistants,  was  authorized  by  Act  Feb. 
14,  1903,  c.  552,  i  11,  post,  |  292; 

For  chiefs  of  bureaus,  recent  appropriations  are  for  two  at  $2,250  each 
and  five  at  $2,100  each.  Tfce  provisions  for  the  fiscal  year  1917  were  by  Act 
May  10,  1916.  c  117,  §  1,  post,  §  297. 

An  Examiner  of  Claims  for  the  Department  of  State,  in  the  Department  of 
Justice,  was  provided  for  by  R.  S.  §  349,  post,  §  521.  The  designation  of  the 
office  was  changed  to  Solicitor  for  the  Department  of  State  by  a  provision  of 
Act  March  3.  1891,  c.  541,  §  1,  post,  i  523. 

An  assistant  solicitor  for  the  Department  was  authorized  by  appropriations 
in  Act  April  17,  1900,  c.  192,  §  1,  31  Stat.  97,  and  in  subsequent  similar  acts. 
Two  assistant  solicitors  were  authorized  by  a  provision  of  Act  June  22,  1906, 
c  3514,  I  1,  post,  §  294,  which  was  repeated  in  subsequent  acts. 

A  law  clerk,  and  assistant,  to  edit  the  laws  of  Congr(  i  and  perform  other 
duties,  were  authorized  by  provisions  of  Act  Feb.  25,  1903,  c  755,  §  1,  post,  § 
295,  and  subsequent  acts. 

An  appropriation  for  two  clerks,  to  be  employed  by  the  Department  of  State, 
and  to  be  charged  with  the  distribution  of  information  among  the  diplomatic- 
missions,  made  by  a  provision  of  Act  March  2,  1909,  c.  235,  35  Stat.  675,  was 
repeated,  as  a  separate  provision,  in  the  subsequent  legislative,  executive  and 
judicial  appropriation  acts,  down  to  and  including  the  act  for  the  fiscal  year 
1914,  Act  March  4,  1913,  c.  142,  §  1,  37  Stat.  750.  This  appropriation  was 
omitted  in  the  subsequent  legislative,  executive,  and  judicial  appropriation  acts. 

An  appropriation  for  expenses  in  conuection  with  foreign  trade  relations 
within  the  jurisdiction  of  the  Department,  and  for  the  maintenance  of  a  di- 
vision of  far  eastern  affairs  in  the  Department,  including  the  payment  of  nec- 
essary employ^,  was  made  by  a  provision  of  Act  Aug.  5,  1909,  c.  7,  post,  §  293. 
For  the  fiscal  year  next  following,  ending  June  30,  1911,  appropriations  were 
made,  in  the  legislative,  executive,  and  judicial  appropriation  act  for  that  year. 
Act  June  17,  1910,  c.  297,  §  1,  36  Stat.  484,  under  a  separate  heading,  "Ad- 
vancement of  Commercial  and  Other  Interests  as  Provided  in  the  Act  Approved 
August  5,  1909,"  for  a  Director  of  the  Consular  Service,  a  Counselor  for  the 
Department  of  State  and  a  Resident  Diplomatic  Officer,  to  be  appointed  by  the 
Secretary  of  State  in  accordance  with  said  Act  of  Aug.  5,  1909,  eight  officers 
to  be  appointed  in  like  manner  and  to  be  employed  as  chief  of  division  or 
otherwise  in  connection  with  foreign  relations  an  assistant  solicitor,  a  law 
clerk,  clerks  of  various  classes  and  other  employes,  and  for  expenses  under  the 
provisions  of  said  Act  of  Aug.  5,  1909.  Substantially  the  same  provisions  were 
made  in  the  similar  act  for  the  fiscal  year  1912«  Act  March  4,  1911,  c.  237,  § 
1,  36  Stat.  1186.  But  these  provisions  for  appointment  of  the  officers,  etc., 
mentioned  were  superseded  by  the  provisions,  similar  to  a  great  extent,  ac- 
companying the  appropriations  for  subsequent  years,  which  were  not  placed  un- 
der a  separate  heading  of  the  appropriation  acts,  but  were  incorporated  with 
the  appropriations  for  the  officers,  clerks,  etc.,  of  the  Department  generally. 
The  provisions  so  made  for  the  fiscal  year  1913,  by  Act  Aug.  23,  1912,  c.  350, 
§  1,  37  Stat.  372,  were  repeated,  with  some  changes,  retaining  the  additional 
assistant  solicitor  and  law  clerk,  in  the  appropriations  for  the  fiscal  year 
1917,  by  Act  May  10,  1916.  c.  117,  §  1,  post,  §  297. 

Provisions  applicable  to  all  the  Departments,  as  to  the  employment  of  clerks 
and  others,  are  contained  in  R.  S.  §  169,  and  Act  Aug.  5,  1882,  c.  389,  |  4, 
ante,  §|  248,  249. 

Provisions  applicable  to  all  the  Departments,  as  to  the  duties  of  chief  clerks 
and  disbuirsing  clerks,  are  contained  in  R.  S.  §§  173,  174,  176,  ante,  §|  255, 
256,  258. 

No  personal  services  are  to  be  employed  in  the  Department  or  in  connection 
with  it  in  the  District  of  Columbia,  other  than  those  specifically  authorised  or 
appropriated  for,  by  a  provision  of  Act  June  22,  1906,  c.  3514,  §  1,  post,  |  299. 

All  laws  or  parts  of  laws  inoonsiaent  with  ratea  of  salaries  or  compensation^ 
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appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts  are 
repealed,  and  the  rates  of  salaries  or  compensation  of  oflScers  or  employes 
appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensa- 
tion of  such  officers  or  employes,  respectively,  until  otherwise  fixed  by  an 
annual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141,  |  6, 
post,  §  8228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat.  1049,  are  established  and 
continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
Congress,  by  I  6  of  said  act,  post,  §  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 
act  shall  be  available  for  payment  to  any  person  receiving  more  than  one  salary, 
when  the  combined  amount  of  said  salaricB  exceeds  $2,000  per  annum,  with 
certain  enumerated  exceptions,  by  Act  May  10,  1916,  c  117,  §  6,  as  amended 
by  Act  Aug.  29.  1916,  c  417,  post,  i  3230a. 

Nt>tes  of  Deoisions 

Power  to  appoint  chief  clerk,  chiefs  by  departmentail  regulations  and  presid- 

of  bureaus,   etc^^he  chief  clerk  and  ed  over  by  persons  who  were  noxninally, 

chiefs   of   bureaus,  authorized  by  this  as  well  as  actually,  department  clerks, 

section,  and  the  translator  in  the  State  were  not  taken  out  of  the  operation  of 

Department  are  all  "clerks,"  within  the  said  section  169,  ante,  i  248,  by  being 

meaning  of  R.   S.   §  169,  ante,  §  248,  mentioned  by  Congress   in   appropria- 

and  are  to  be  appointed  by  the  Secretary  tion  acts,   or   otherwise,  as   chiefs   of 

of  State.     (1896)  21  Op.  Atty.  Gen.  363.  bureaus,  nor  are  they  chiefs  of  bureaus 

The  chiefs  of  bureaus  in  the  depart-  within  the  meaning  of  R.  S.  1 178,  ante, 

ment,  which  were  originally  established  §  260.     Id. 

§  291.  (Act  March  3,  1875,  c.  129,  §  1.)     Chief  of  Bureau  of  Ac- 
counts, disbursing  clerk. 
The  chief  of  the  Bureau  of  Accounts  may  be  appointed  by  the  head 
of  the  Department  disbursing-clerk  of  the  Department  of  State. 
(18  Stat.  349.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1876,  cited  above.  An  additional  appropriation  for  the 
Chief  of  the  Bureau  of  Accounts  as  disbursing  clerk  is  made  annually.  The 
provision  for  the  fiscal  year  1017  was  by  Act  May  10,  1916,  c  117,  S  1,  ppst, 
I  297. 

§  292.  (Act  Feb.  14,  1903,  c.  552,  §   11.)     Chief  of  Bureau  and 
assistants  to  prepare  information  pertaining  to  work  of  De- 
partment of  Commerce. 
A  person,  to  be  designated  by  the  Secretary  of  State,  shall  be 
appointed  to  formulate,  under  his  direction,  for  the  instruction  of  con- 
sular officers,  the  requests  of  the  Secretary  of  Commerce  and  Labor ; 
and  to  prepare  from  the  dispatches  of  consular  officers,  for  transmis- 
sion to  the  Secretary  of  Commerce  and  Labor,  such  information  as 
pertains  to  the  work  of  the  Department  of  Commerce  and  Labor; 
and  such  person  shall  have  the  rank  and  salary  of  a  chief  of  bureau, 
and  be  furnished  with  such  clerical  assistants  as  may  from  time  to 
time  be  authorized  by  law.     (32  Stat.  830.)- 

This  section  was  part  of  the  act  to  establish  the  Department  of  Commerce, 
cited  above,  other  provisions  of  which  are  set  forth  post,  under  Title  XII  A, 
"The  Department  of  Commerce." 

§  293.  (Act  Aug.  5,  1909,  c.  7.)     Foreign  trade  relations;   appro- 
priations for  expenses;   statement  of  expenditures;   estimates 
for  further  appropriations. 
Foreign  trade  and  treaty  relations:    For  defraying  the  necessary 
expenses  incurred  in  connection  with  foreign  trade  relations  which 
come  within  the  jurisdiction  of  the  Department  of  State,  under  tariff 
legislation  and  otherwise,  and  in  the  negotiation  and  preparation  of 
treaties,  arrangements,  and  agreements  for  the  advancement  of  com- 
mercial and  other  interests  of  the  United  States,  and  for  the  mainte- 
nance of  a  division  of  far  eastern  affairs  in  the  Department  of  State, 
including  the  payment  of  necessary  employees,  at  the  seat  of  govern- 
ment or  elsewhere,  to  be  selected,  and  their  compensation  fixed,  by 
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the  Secretary  of  State  and  to  be  expended  under  his  direction,  fiscal 
year  nineteen  hundred  and  ten,  one  hundred  thousand  dollars.  A  de- 
tailed statement  showing  expenditures,  including  salaries  or  rates 
of  compensation  paid,  under  this  appropriation  shall  be  reported  to 
Ccmgress  by  the  Secretary  of  State  on  the  first  day  of  each  regular 
session;  and  estimates  for  further  appropriations  hereunder  shall 
include  in  detail  salaries  for  all  persons  to  be  employed  and  paid 
in  the  Department  of  State  at  Washington,  District  of  Columbia. 
(36  Stat.  119.) 

These  were  proyisions  of  the  urgent  deficiency  act  for  the  fiscal  year  1909,  cit- 
ed above.  The  appropriation  was  for  that  year  only,  but  the  farther  provisions 
accompanying  it  appear  to  be  intended  as  permanent,  and  approptiations  for 
various  officers,  clerks,  etc.,  and  for  expenses  for  advancement  of  commercial 
and  other  interests  as  provided  in  this  act  were  made  by  the  legislative,  ex- 
ecutive, and  judicial  appropriation  acts  for  the  fiscal  years  1911  and  1912, 
and  were  repeated,  with  some  changes,  in  subsequent  similar  appropriation 
acts,  although  without  specific  mention  of  this  provision.  The  provisions  for 
such  officers,  etc.,  for  the  fiscal  year  1917  were  by  Act  May  10,  1916,  c  117, 
S  1,  post,  §  297. 

See  notes  to  R.  S.  {  201,  ante,  |  290. 

§  294.  (Act  June  22,  1906,  c.  3514,  §  1.)     Assistant  Solicitors. 

Two  assistant  solicitors  of  the  Department  of  State,  to  be  ap- 
pointed by  the  Secretary  of  State,  at  three  thousand  dollars  each. 
(34  Stat.  402.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1907,  cited  above.  It  was  repeated  in  subsequent  simi- 
lar acts. 

A  provision  for  an  Assistant  Solicitor  of  the  Department  of  State,  to  be  ap- 
pointed by  the  Secretary,  was  made  by  Act  April  17,  1900,  c.  192,  |  1,  31 
Stat.  97,  and  was  repeated  in  subsequent  similar  acts  preceding  this  provision. 

The  provision  for  Assistant  Solicitors  of  the  Department  for  the  fiscal  year 
1917  was  by  a  provision  in  Act  May  10,  1916,  c.  117,  §  1,  post,  §  297. 

The  former  Examiner  of  Claims  for  the  Department  of  State,  in  the  Depart- 
ment of  Justice,  was  designated  Solicitor  for  the  Department  of  State,  by  a 
provision  of  Act  March  3,  1891,  c.  541,  §  1,  post,  f  523. 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensation 
appropriated  by  the  legislative,  executive,  and  Judicial  appropriation  acts  are 
repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employes 
appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensa- 
tion of  such  officers  or  employes,  respectively,  until  otherwise  fixed  by  an 
annual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141,  i  6, 
post,  S  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appropri- 
ated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat  1049,  are  established  and 
continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
Congress,  by  §  6  of  said  act,  post,  §  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 
act  shall  be  available  for  payment  to  any  person  receiving  more  than  one 
salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  |  6,  as 
amended  by  Act  Aug.  29,  1916,  c  417,  post,  |  3230a. 

§  295.  (Act  Feb.  25,  1903,  c.  755,  §  1.)     Law  clerk,  and  assistant, 
to  edit  laws,  etc. 

Law  clerk,  and  assistant,  to  be  selected  and  appointed  by  the 
Secretary  of  State,  to  edit  the  laws  of  Congress  and  perform  such 
other  duties  as  may  be  required  of  them,  at  two  thousand  five  hun- 
dred dollars  and  one  thousand  five  hundred  dollars,  respectively. 
(32  Stat.  866.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  ending  1904,  cited  above.  It  was  repeated  in  the  subse- 
quent similar  acts  for  each  fiscal  year.  The  provision  for  the  fiscal  year  1917 
was  by  Act  May  10.  1916,  c.  117,  §  1,  post,  |  297. 

A  provision  for  the  appointment  of  a  law  clerk  for  the  same  purpose  was 
made  by  the  similar  acts  for  the  two  years  preceding  this  provision. 

See  notes  to  S  297,  post. 
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§  296.     (Omitted.) 

This  section  was  a  provision  of  the  diplomatic  and  consular  appropriation 
act  for  the  fiscal  year  1910,  Act  March  2,  1900,  c.  235,  35  Stat  675.  It  made 
an  appropriation  for  two  clerks  to  be  employed  by  the  Department  of  State, 
who  were  to  be  charged  with  the  distribution  of  information  among  the 
diplomatic  missions,  one  at  $1,800  per  annum,  and  one  at  $1,600  per  annum. 
It  was  repeated  in  the  subsequent  legislative,  executive,  and  judicial  appro- 
priation acts  down  to  and  including  the  fiscal  year  1914.  See  Act  March  4, 
1913,  c.  142,  §  1,  37  Stat.  750.  It  was,  however,  omitted  from  the  legislative, 
executive,  and  judicial  appropriation  acts  for  the  fiscal  years  1915,  1916,  and 
1917,  and  is  therefore  omitted  here,  as  being  no  longer  operative. 

§  297.  (Act  May  10,  1916,  c.  117,  §  1.)  Salaries  of  Secretary, 
Assistant  Secretaries,  and  subordinate  officers,  etc. 

For  Secretary  of  State,  $12,000;  Assistant  Secretary,  $5,000; 
Second  and  Third  Assistant  Secretaries,  at  $4,500  each;  Director 
of  the  Consular  Service,  $4,500;  Counselor  for  the  department,  to 
be  appointed  by  the  President,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  $7,500;  officers  to  aid  in  important  drafting 
work — four  at  $4,500  each,  four  at  $3,000  each,  to  be  appointed  by 
the  Secretary,  any  one  of  whom  may  be  employed  as  chief  of  di- 
vision of  far  eastern,  Latin  American,  near  eastern,  or  European 
affairs,  or  upon  other  work  in  connection  with  foreign  relations; 
assistant  solicitors  of  the  department,  to  be  appointed  by  the  Sec- 
retary— three  at  $3,000  each ;  chief  clerk,  who  shall  sign  such  of- 
ficial papers  and  documents  as  the  Secretary  may  direct,  $3,000; 
law  clerk,  $2,500;  law  clerk  and  assistant,  to  be  selected  and  ap- 
pointed by  the  Secretary,  to  edit  the  laws  of  Congress  and  perform 
such  other  duties  as  may  be  required  of  them,  at  $2,500  and  $1,500, 
respectively;  chiefs  of  bureaus — two  at  $2,250  each,  five  at  $2,100 
each;  two  translators,  at  $2,100  each;  additional  to  Chief  of  Bu- 
reau of  Accounts  as  disbursing  clerk,  $200;  private  secretary  to 
the  Secretary,  $2,500;  clerk  to  the  Secretary,  $1,800.     *     * 

For  the  following  additional  force:  Officer  to  aid  in  important 
drafting  work,  $2,500;  assistant  solicitor,  $2,500;  two  law  clerks, 
at  $2,000  each.     *     *  ■ 

For  the  following  further  additional  force :  Officers  to  aid  in  im- 
portant drafting  work — one  $4,500,  one  $2,500,  to  be  appointed  by 
the  Secretary ;  assistant  solicitor  of  the  department,  to  be  appoint- 
ed by  the  Secretary,  $2,500;  law  clerks — two  at  $2,250  each,  one 
$2,000,  to  be  appointed  by  the  Secretary.     *    *     (39  Stat.) 

These  were  part  of  the  provisions  under  the  heading  "Department  of  State" 
in  the  legislative,  executive,  and  judicial  appropriation  act  for  the  fiscal  year 
1917,  cited  above. 

The  portions  of  this  paragraph  omitted  here  provided  for  clerks  of  various 
classes  and  other  employes. 

The  provisions  of  this  paragraph  relating  to  the  appointment  and  duties, 
etc.,  of  officers  and  clerks  provided  for,  were  repeated  from  various  previous 
acts  set  forth  ante,  §§  291-295. 

AH  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensation 
appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts  are 
repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employes 
appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensa- 
tion of  such  officers  or  employes,  respectively,  until  otherwise  fixed  by  an 
annual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c  141,  §  6, 
post,  §  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stot  1049,  are  established  and 
continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
Congress,  by  §  6  of  said  act,  post,  §  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 
act  shall  be  available  for  payment  to  any  person  receiving  more  than  one 
salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c  117,  {  6,  aa 
amended  by  Act  Aug.  29,  1916,  c.  417,  post,  |  3230a. 
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§  298.  (Act  June  20,  1874,  c.  328,  §  1.)  Distribution  of  duties  of 
officers,  clerks,  and  other  employes. 
That  the  Secretary  of  State  may  prescribe  duties  for  the  Assistant 
Secretaries,  the  Solicitor,  not  interfering  with  his  duties  as  an  officer 
of  the  Department  of  Justice,  and  the  clerks  of  Bureaus,  as  well  as 
for  all  the  other  employes  in  the  Department,  and  may  make 
changes  and  transfers  therein  when,  in  his  judgment,  it  becomes 
necessary.  (18  Stat.  90.) 

This  was  a  proviso  annexed  to  the  appropriation  for  the  Department  in  the 
legislative,  executive,  and  judicial  appropriation  act  for  the  fiscal  year  1875, 
cited  above. 

§  299.  (Act  June  22,  1906,  c.  3514,  §  1.)  Personal  services  other 
than  those  provided  for  not  to  be  employed. 
Hereafter  there  shall  not  be  employed  in  the  Department  of 
State  or  in  connection  with  said  Department  in  the  District  of  Co- 
lumbia any  personal  services  other  than  those  which  shall  be  spe- 
cifically authorized  or  appropriated  for.     (34  Stat.  402.) 

This  was  a  proviso  annexed  to  an  appropriation  for  the  Department  in  the 
legislative,  executive,  and  judicial  appropriation  act  for  the  fiscal  year  1907, 
cited  above. 

§  300.  (R.  S.  §  202.)     Management  of  foreign  affairs. 

The  Secretary  of  State  shall  perform  such  duties  as  shall  from  time 
to  time  be  enjoined  on  or  intrusted  to  him  by  the  President  relative 
to  correspondences,  commissions,  or  instructions  to  or  with  public 
ministers  or  consuls  from  the  United  States,  or  to  negotiations  with 
public  ministers  from  foreign  states  or  princes,  or  to  memorials  or 
other  applications  from  foreign  public  ministers  or  other  foreigners, 
or  to  such  other  matters  respecting  foreign  affairs  as  the  President 
of  the  United  States  shall  assign  to  the  Department,  and  he  shall  con- 
duct the  business  of  the  Department  in  such  manner  as  the  President 
shall  direct. 

Act  July  27,  1789,  c.  4,  §  1,  1  Stat  28.  Act  Sept.  15,  1789,  c.  14,  §  1,  1 
Stat  68. 

Provisions  relating  to  public  ministers  and  consuls,  etc.,  of  the  United 
States  are  contained  in  Title  XVIII,  "Diplomatic  and  Consular  Officers"; 
and  provisions  relating  to  foreign  public  ministers,  consuls,  etc.,  and  to  rela- 
tions with  foreign  countries,  are  contained  in  Title  XLVII,  "Foreign  Rela- 
tions." 

The  keeping  and  use  of  the  seal  of  the  United  States  by  the  Secretary  of 
State  were  provided  for  by  R.  S.  §§  203,  1794,  post,  §§  301,  3305. 

General  provisions  relating  to  the  submission  by  the  heads  of  Departments  to 
Congress  of  estimates  of  expenditures  and  appropriations  are  contained  in 
Title  XLI,  "Appropriations." 

Estimates  by  the  Secretary  of  State  for  the  annual  expenditures  of  the 
diplomatic  and  consular  service  are  required  by  a  provision  of  Act  July  1, 
1882,  c.  262,  post,  §  6G97. 

Nt>tes  of  Deeisions 

General  duties  of  department— Refer-  company  for  leave  to  land  in  the  United 
ence  is  to  be  made  to  the  Department  States  its  cable,  connecting  our  terri- 
of  State  for  the  official  acts  of  the  tory  with  foreign  territory,  is  within  the 
President  in  relation  to  those  public  jurisdiction  and  control  of  the  De part- 
measures  which  are  not  more  immedi-  ment  of  State,  acting  for  the  President, 
ately  connected  with  the  duties  of  some  (189&)  22  Op.  Atty.  Gen.  408. 
other  department.  Lockington  v.  Smith  Claims  of  foreign  subjects  against  Ha- 
(C.  C.  1S17)  Fed.  Cas.  No.  8,448.  waii  which  accrued  prior  to  annexation 

Foreign    relations.— A    certificate    by  eliould  be  presented  to  the  Department 

the  Secretary  of  State,   under  seal  of  of  State  and  thence  transmitted  to  the 

office,  that  a  person  has  been  recognized  government  of  Hawaii  for  adjustment 

by  the  Department  of  State  as  minister  (1899)  22  Op.  Atty.  Gen.  583. 

from  a  foreign  country,  is  full  evidence  The  Secretary  of  State  cannot  be  com- 

that  he  has  been  authorized  and  receiv-  pelled  by  the  judiciary,  by  mandamus  or 

ed  as  such  by  the  President     U.  S.  v.  otherwise,  to  present  and  urge  a  claim 

Benner    (C.    C.    1830)    Fed.   Cas.    No.  of  a  citizen  of  this  country  against  a 

14,568.  foreign  government  to  redress  a  wrong 

The  application  of  a  telegraphic  cable  committed  against  him  in  such  foreign 
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country,   the  duty  of  rightmg  snch  a  Cited    without    definite    application, 

wrong  being  a  political  one.     U.  S.  ex  U.  S.  ex  rel.  Boynton  v.  Blaine  (1891) 

reL  Holzendorf  y.  Hay  (1902)  20  App.  11  Sup.  Ct.  607,  612,  139  U.  S.  306,  35 

D.  C.  576.  L.  Ed.  183. 

§  301.  (R.  S.  §  203.)     Custody  of  seals  and  property. 

The  Secretary  of  State  shall  have  the  custody  and  charge  of  the 
seal  of  the  United  States,  and  of  the  seal  of  the  Department  of  State, 
and  of  all  the  books,  records,  papers,  furniture,  fixtures,  and  other 
property  now  remaining  in  and  appertaining  to  the  Department,  or 
hereafter  acquired  for  it. 

Act  July  27,  1789,  c.  4,  §§  2,  4,  1  Stat  29.  Act  Sept  15,  1789,  c.  14,  |  7,  1 
Stat  69. 

The  affixing  of  the  seal  of  the  United  States  to  civil  commissions  for  officers 
of  the  United  States  appointed  by  the  President  was  regulated  by  R.  S.  § 
1794,  post,  I  3305. 

The  mode  of  affixing  a  seal,  when  necessary,  was  prescribed  by  R.  S.  §  6^ 
ante,  |  6. 

Provisions  for  the  disposition  of  moneys  received  by  the  Secretary  from 
foreign  governments  and  other  sources,  in  trust  for  citizens  of  the  United 
States  or  others,  contained  in  Act  Feb.  27,  1896,  c  34,  are  set  forth  post,  § 
6668. 

Nt>tes  of  Deoisions 

Seal  of  Departments— Congress  pro-  pers  in  the  office,  authenticated  under 
vided,  at  a  very  early  period,  that  the  the  said  seal,  should  be  evidence  equal- 
Secretary  of  State  should  cause  a  seal  ly  as  the  original.  Act  Sept  15,  1789, 
of  office  to  be  made  of  his  department,  c.  14,  §  5,  1  Stat.  69.  Chad  wick  t.  U. 
and  that  all  copies  of  records  and  pa-  S.  (G.  O.  1880)  3  Fed.  750,  753. 

§  302.  (R.  S.  §  204,  as  amended.  Act  Dec.  28,  1874,  c.  9,  §  2.) 
Promulgation  of  the  laws. 
Whenever  a  bill,  order,  resolution  or  vote  of  the  Senate  and  House 
of  Representatives,  having  been  approved  by  the  President,  or  not 
having  been  returned  by  him  with  his  objections,  becomes  a  law  or 
takes  effect,  it  shall  forthwith  be  received  by  the  Secretary  of  State 
from  the  President;  and  whenever  a  bill,  order,  resolution  or  vote 
is  returned  by  the  President  with  his  objections,  and,  on  being  re- 
considered, is  agreed  to  be  passed,  and  is  approved  by  two-thirds  of 
both  Houses  of  Congress,  and  thereby  becomes  a  law  or  takes  effect, 
it  shall  be  received  by  the  Secretary  of  State  from  the  President  of 
the  Senate,  or  Speaker  of  the  House  of  Representatives  in  whichso- 
ever House  it  shall  last  have  been  so  approved,  and  he  shall  carefully 
preserve  the  originals. 

Act  Sept.  15,  1789,  c.  14.  §  2,  1  Stat.  68.  Act  July  7,  1838,  c  187,  5  Stat. 
302.    Act  Dec.  28,  1874,  c.  9,  §  2,  18  Stat.  294. 

This  section,  as  enacted  in  the  Revised  Statutes,  read,  in  the  first  clause, 
"having  been  approved  and  signed  by  the  President,"  instead  of  the  words, 
".having  been  approved  by  the  President";  and  it  contained  a  provision  for 
the  publication  of  the  laws,  etc.,  in  newspapers,  and  the  distribution  of  print- 
ed copies  thereof  by  the  Secretary  of  State,  immediately  preceding  the  con- 
cluding words  of  the  section,  "and  he  shall  carefully  preserve  the  originals." 
The  amendment  by  Act  Dec.  28,  1874,  c.  9,  §  2,  cited  above,  consists  in  the 
omission  of  the  words,  "and  signed,"  and  of  the  provision  for  publication  and 
distribution. 

The  publication  of  the  laws  in  newspapers  ceased,  after  March  4,  1875,  pur- 
suant to  R.  S.  §  79,  ante,  §  112. 

Notes  of  Beelsionn 

Completion  of  authentication  of  acts,  gress,  to  show  that  a  section  of  the  bill, 

—When  a  duly  enrolled  bill,  signed  by  as  it  finally  passed,  does  not  appear  in 

the  Speaker  of  the  House  of  Represent-  the    act,    as    authenticated.      Field   t. 

atives,  the  President  of  the  Senate,  and  Clark  (1892)  12  Sup.  Ct  495,  496,  143 

the  President  of  the  United  States,  is  tJ.  S.  649,  36  L.  Ed.  294. 

placed  in  the  custody  of  the  Secretary  Determination   of  date  and  time  of 

of  State,  its  authentication  as  a  law  is  taking  effect  of  acts.— The  date  of  the 

complete,  and  no  reference  can  be  had  President's  approval  of  a  bill  is  the  date 

to  the  journal  of  either  house,  to  the  at  which  it  becomes  law.     Gardner  y. 

reports  of  committees,  or  to  any  docu-  Barney  (1867)  6  WalL  499,  504,  18  L. 

ments    printed    by   authority    of   Con-  Ed.  890. 
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Neither  the  Constitiition  nor  any  act  information  which  in  its  nature  is  capa- 

of  Congress  imposes  upon  the  President  ble  of  conveying  to  the  judicial  mind  a 

the  duty  of  affixing  a  date  to  his  signa-  clear  answer  to  such  question,  always 

tare  to  a  bill.    Gardner  v.  Barney  (1867)  seeking  first  for  that  which  in  its  nature 

6  WalL  499,  506,  18  L.  Ed.  890.  is  moat  appropriate,  unless  the  positive 

When  a  question  arises  in  a  court  of  law  has  enacted  a  different  rule.    Gard- 

law  of  the  existence  of  a  statute,  or  of  ner  v.  Barney  (1867)  6  WaU.  499,  511, 

the  time  when  a  statute  took  effect,  or  ^^  L.  Ed.  890. 

of  the  precise  terms  of  a  statute,  the  Cited     without    definite     application, 

judges  who  are  called  upon  to  decide  it  Wright  v.  U.  S.  (1879)  15  Ct  CL  80,  86. 
have  a  right  to  resort  to  any  source  of 

§  303.  (R.  S.  §  205.)     Amendments  to  Constitution. 

Whenever  official  notice  is  received  at  the  Department  of  State  that 
any  amendment  proposed  to  the  Constitution  of  the  United  States 
has  been  adopted,  according  to  the  provisions  of  the  Constitution, 
the  Secretary  of  State  shall  forthwith  cause  the  amendment  to  be 
published  in  the  newspapers  authorized  to  promulgate  the  laws,  with 
his  certificate,  specifying  the  States  by  which  the  same  may  have  been 
adopted,  and  that  the  same  has  become  valid,  to  all  intents  and  pur- 
poses, as  a  part  of  the  Constitution  of  the  United  States. 
Act  April  20,  1818,  c.  80,  §  2,  3  Stat.  439. 
See  note  to  preceding  section,  as  to  publication  of  the  laws  in  newspapers. 

Nt>tea  of  Deoiaiona 

Publication       In       newspapers.— The  "laws,"  authorized  to  be  so  published, 

amendment  of  R.  S.  §  79,  ante,  §  112,  Wright  v.  U.  S.   (1879)  15  Ct  CL  80, 

by  Act  Feb.  18,  1875,  by  which  pubUca-  89. 

tion  of  the  laws  in  newspapers  ceased  See  notes  to  article  5  of  the  Constitu- 

after  March  4,  1876,  did  not  affect  such  tion. 
publication     of     matters     other     than 

§  304.  (R.  S.  §  206.)     State  statutes  to  be  procured. 

The  Secretary  of  State  shall  procure  from  time  to  time  such  of  the 
Statutes  of  the  several  States  as  may  not  be  in  his  office. 
Res.  Sept.  23,  1789,  No.  3,  1  Stat.  97. 

§  305.  (R.  S.  §  207.)  Report  of  returns  of  collectors  and  for- 
eign agents. 
The  Secretary  of  State  shall  lay  before  Congress,  within  ten  days 
after  the  commencement  of  each  regular  session,  a  statement  con- 
taining an  abstract  of  all  the  returns  made  to  him  pursuant  to  law, 
by  the  collectors  of  the  different  ports,  of  the  seamen  registered  by 
them,  together  with  an  account  of  such  impressments  and  detentions 
as  shall  appear  by  the  protests  of  the  masters  to  have  taken  place. 

Act  March  2,  1799,  c.  41,  §  2,  1  Stat  731. 

The  returns  by  collectors,  mentioned  in  this  section,  were  required  by  R.  S. 
I  4591,  post,  I  8376. 

Provisions  requiring  masters  to  make  protests  upon  impressment  or  deten- 
tion of  seamen,  contained  in  R.  S.  §§  4589,  4590,  were  repealed  by  Act  March 
3,  1897,  c.  389,  §  16,  29  Stat.  691,  and  thereby  the  provisions  of  this  section 
became,  to  a  great  extent,  inoperative. 

§  306.  (R.  S.  §  208.)     Reports  of  foreign  regulations  of  commerce, 
other  commercial  information,  and  consular  fees. 
The  Secretary  of  State  shall  annually  lay  before  Congress : 
First.  A  statement,  in  a  compendious  form,  of  all  such  changes 
and  modifications  in  the  commercial  systems  of  other  nations,  wheth- 
er by  treaties,  duties  on  imports  and  exports,  or  other  regulations,  as 
shall  have  been  communicated  to  the  Department,  including  all  com- 
mercial information  contained  in  the  official  publications  of  other 
governments,  which  he  shall  deem  sufficiently  important. 

Second.  A  synopsis  of  so  much  of  the  information  which  may  have 
been  communicated  to  him  by  diplomatic  and  consular  officers  during 
the  preceding  year  as  he  may  deem  valuable  for  public  information ; 
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Specifying  the  names  of  any  consuls  or  commercial  agents  who  may 
have  been  remiss  in  transmitting  commercial  information. 
Third.  A  full  list  of  all  consular  officers. 

Fourth.  A  report  of  any  rates  or  tariffs  of  fees  to  be  received  by 
diplomatic  or  consular  officers,  which  may  have  ^been  prescribed  by 
the  President  during  the  year  preceding. 

Fifth.  A  statement  of  such  fees  as  may  have  been  collected,  ac- 
counted for,  and  reported  by  the  various  diplomatic  and  consular 
officers  during  the  preceding  year. 

Sixth.  A  statement  of  the  lists  of  passengers  arriving  in  the  United 
States  from  foreign  places,  returned  to  him  quarter-yearly  by  the  col- 
lectors of  customs. 

Seventh.  A  statement  of  the  names  of  any  consular  officers,  not 
citizens  of  the  United  States,  to.  whom  salaries  have  been  paid  during 
the  year  preceding,  together  with  the  circumstances  under  which 
they  were  appointed. 

Act  Aug.  16,  1842,  c.  181,  5  Stat.  507.  Act  Aug.  18,  1856,  c.  127,  f§  16, 
18,  22,  11  Stat  57,  58,  60.  Act  Aug.  18,  1856,  c.  170,  |  2,  11  Stat  139.  Act 
Feb.  22,  1873,  c.  184,  §  1,  17  Stat.  473. 

The  provisions  of  the  first,  second,  and  sixth  subdiyisions  of  this  section,  so 
far  as  they  require  reports  from  the  Secretary  of  State,  may  be  regarded  as 
practically  superseded  by  the  establishment  of  the  Department  of  Commerce, 
the  transfer  to  that  Department  of  duties,  powers,  etc.,  relating  to  the  subjects 
of  such  reports,  and  the  requirements  of  reports  thereon  by  the  Secretary  of 
Commerce,  by  Act  Feb.  14,  1903,  c.  552,  and  subsequent  acts,  post,  under  Ti- 
tle XII  A,  "The  Department  of  Commerce,"  |§  859,  867-872. 

Provisions  applicable  to  all  the  Departments,  as  to  the  time  of  making  an- 
nual reports,  and  the  time  of  furnishing  copies  thereof  to  the  printer,  are 
contained  in  R.  S.  |§  195,  196,  ante,  §|  278,  279,  and  Act  July  1,  1916,  c.  209, 
§  3,  ante,  i  279a. 

§  307.  (R.  S.  §  209.)     Statement  of  expenditures  from  contingent 
fund. 

The  annual  statement  of  expenditures  from  the  contingent  fund  re- 
quired to  be  made  by  the  Secretary  of  State,  must  include  all  the  con- 
tingent expenses  of  foreign  intercourse  and  of  all  the  missions 
abroad,  except  such  expenditures  as  are  settled  upon  the  certificate 
of  the  President. 

Act  May  9, 1836,  c.  59,  §  2,  6  Stat.  25. 

Provisions  applicable  to  all  the  Departments,  as  to  reports  of  expenditures 
of  contingent  funds,  are  contained  in  R.  S.  |  193,  ante,  §  275,  and  Act  March 
8,  1877,  c.  102,  I  1,  ante,  §  276. 

Notes  of  Deoiaions 

Expenditures  for  preserving  neutrall-  trality  of  the  United  States,  are  charge- 

ty.— Miscellaneous  expenditures,  incur-  able  to  the  funds  of  that  Department 

red  by  order  of  the  State  Department  (1855)  7  Op.  Atty.  Gen.  398. 
for  the  purpose  of  preserving  the  neu- 

§  308.  (R.  S.  §  210.)  Copies  of  acts  and  treaties  furnished  to 
printer. 
The  Secretary  of  State  shall  furnish  to  the  Congressional  Printer 
a  correct  copy  of  every  act  and  joint  resolution,  as  soon  as  possible 
after  its  approval  by  the  President,  or  after  it  has  become  a  law  in 
accordance  with  the  Constitution  without  such  approval;  also  of 
every  treaty  between  the  United  States  and  any  foreign  government 
as  soon  as  possible  after  it  has  been  duly  ratified  and  has  been  pro- 
claimed by  the  President ;  and  also  of  every  postal  convention  made 
between  the  Postmaster-General,  by  and  with  the  advice  and  consent 
of  the  President,  on  the  part  of  the  United  States  and  foreign  coun- 
tries, as  soon  as  possible  after  copies  of  such  conventions  have  been 
transmitted  to  him  by  the  Postmaster-General. 

Act  March  9,  1868,  c.  22,  |  1,  15  Stat.  40.  Act  June  8,  1872,  c  835,  i  20, 
17  Stat.  287. 

Provisions  similar  to  those  of  this  section,  for  furnishing  to  the  printer  copies 
of  laws,  treaties,  etc.,  were  made  by  R.  S.  S  8803,  in  connection  with  further 
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sections  proYiding  for  the  printing  and  distribution  thereof,  which  were  su- 
perseded by  the  Printing  and  Binding  Act  of  Jan.  12,  1895,  c.  23,  §  56,  post, 
§  7029. 

Copies  of  postal  conventions  were  required  to  be  transmitted  by  the  Post- 
master General  to  the  Secretary  of  State  for  the  purpose  of  being  printed,  by 
R.  8.  I  399,  post,  I  588. 

Provisions  for  the  printing  and  distribution  of  copies  of  the  laws,  treaties, 
etc.,  are  contained  in  Title  XLV,  "Public  Printing,  Advertisements,  and  Pub- 
lic Documents." 

Cited  without  definite  application, 
Field  V.  Clark  (1892)  12  Sup.  Ct  495, 
496,  143  U.  S.  649,  36  L.  Ed.  294. 

(R.  S.  §  211.    Transferred  to  Title  XII  A.) 

This  section,  requiring  the  Secretary  to  publish  official  notifications  of  com- 
mercial information,  communicated  to  him  by  diplomatic  and  consular  officers, 
in  newspapers,  is  placed,  with  subsequent  provisions  for  the  preparation,  pub- 
lication, and  distribution  by  the  Department  of  consular  and  other  commercial 
reports,  under  Title  XII  A,  "The  Department  of  Commerce,"  post,  §  862. 

§  309.  (R.  S.  §  212.)     Passports. 

The  clerk  in  the  Department  of  State  who  may  from  time  to  time 
be  assigned  to  the  duty  of  examining  applications  for  passports  is  au- 
thorized to  receive  and  attest,  but  without  charge  to  the  affiant,  all 
oaths  or  affidavits  required  by  law  or  by  the  rules  of  the  Department 
of  State  to  be  made  before  granting  passports. 
Res.  Feb.  3.  1870,  No.  8,  16  Stet.  368. 

Provisions  as  to  the  issue  of  passports,  and  fees  therefor,  etc.,  are  contained 
in  R.  S.  II  4076-4078,  and  subsequent  statutes,  post,  §§  7623-7628. 

The  issue  of  passports  to  persons  who  have  made  declarations  of  intention 
to  become  citizens,  and  who  have  resided  in  the  United  States  three  years, 
was  authorized  by  Act  March  2,  1907,  c.  2534,  §  1,  post,  §  3958. 

Duplicates  of  any  evidence,  registration,  or  other  acts  required  by  said  Act 
March  2,  1907,  c.  2534,  relating  to  the  expatriation  of  citizens  and  their  pro- 
tection abroad,  are  to  be  filed  with  the  Department  of  State  for  record,  by  sec- 
tion 7  of  said  act,  post,  |  3964. 

§  310.  (R.  S.  §  213.)     Fees  for  copies  of  records. 

For  making  out  and  authenticating  copies  of  records  in  the  De- 
partment of  State,  a  fee  of  ten  cents  for  each  sheet  containing  one 
hundred  words  shall  be  paid  by  the  person  requesting  such  copies,  ex- 
cept where  they  are  requested  by  an  officer  of  the  United  States  in  a 
matter  relating  to  his  office. 

Act  Sept  15,  1789,  c.  14,  |  6,  1  Stat.  69. 
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Title  VI 

THE  DEPARTMENT  OF  WAR 


This  title,  as  enacted  in  the  Revised  Statutes,  was  not  divided  into  chapters. 
For  convenience,  the  sections  thereof  remaining  in  force  and  subsequent  provi- 
sions which  relate  to  the  Department,  its  officers,  clerks,  employes,  etc.,  gen- 
erally, are  placed  in  chapter  A ;  and  provisions  applicable  only  to  the  Adju- 
tant-General's Office  and  to  the  Bureau  of  Insular  Affairs,  respectively,  are 
placed  in  separate  chapters,  B  and  C.  - 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensation 
appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts  are 
repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employes 
appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensa- 
tion of  such  officers  or  employes,  respectively,  until  otherwise  fixed  by  an  annual 
rate  of  appropriation  or  other  law.  by  Act  July  16,  1914,  c.  141,  §  6,  post,  S 
3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appropri- 
ated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat.  1049,  are  established  and 
continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
Congress,  by  §  6  of  said  act,  post,  §  3228b. 

Unless  otherwise  specifically  authorized  by  law,  no  money  appropriated  by 
any  act  shall  be  available  for  payment  to  any  person  receiving  more  than  one 
salary,  when  the  combined  amount  of  said  salaries  exceeds  '^2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  {  6,  as 
amended  by  Act  Aug.  29,  1916,  c.  417,  post,  §  3230a. 
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B.  The  Adjutant- General's  Office 336 
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CHAPTER  A 

The  Department  and  the  Secretary  of  War 

Sec  Sec 

311.  Establishment  of  the  Department  319.  Custody  of  the  departmental  rec- 

of  War.  ords  and  property. 

312.  Assistant  Secretary  of  War.  320.  Collecting  flags,  etc. 

313.  Commanding  general  of  Army  or  321.  Purchase    and    transportation    of 

chief  of  bureau  may  be  designat-  supplies. 

ed   to   perform,  temporarily,  du-  322.  Transportation  of  troops,  etc. 

ties  of  Secretary  of  War.  323.  Loss  of  certificate  of  discharge. 

314.  Subordinate  officers.  324.  Certificate  of  discharge  in  lieu  of 

315.  Chief  clerk  may  be  authorized  to  lost  or  destroyed  certificate. 

sign  papers  instead  of  Secretary  325.  Certificates   of   discharge   and   or- 

of  War.  ders  of  acceptance  of  resignation 

315a.  Chief  clerk ;    designation  to  sign  in  true  names  of  persons  who  cn- 

official  papers,  etc.  listed   or   served   under   assumed 

316.  Clerks   and   employes  in   office   of  names  in  Army  or  Navy  during 

General  Staff;    detail  to  or  from  war  of  the  Rebellion,  war  with 

War  Department  forbidden.  Spain,  or  Philippine  insurrection. 

317.  Clerks  and  employes  at  headquar-  326.  Certificates   of   discharge   and   or- 

ters   of   tactical   divisions,    mill-  ders  of  acceptance  of  resignation 

tary  departments,  etc.,  and  office  in  true  names  of  persons  who  en- 

of  Chief  of  Staff ;   assignment  to  listed   or  served   under  assumed 

duty  in  War  Department  forbid-  names  in  Army  or  Navy  during 

den.  war  between  United  States  and 

318.  Management  of  military  affairs.  any  other  nation  or  people* 
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Sec  Sec. 

827.  Power  to  administer  oaths.  332.  Report  of  unexpended  balances  to 

828.  Surplus  charts  may  be  sold.  Congress. 

329.  Surplus  maps  and  publications  of      833.  Annual  statement  of  expenditures 
Signal-OflSce.  for  contingent  expenses. 

830.  Inquiries  as   to  disbursements  by      334.  Report  of  bids  for  works. 

disbursing  officers  of  Army.  335.  Adjustment  and  report  of  claims 

831.  Reports  of  inspections  of  disburse-  for  damages  to  private  property 

ments.  due  to  military  operations. 

§  311.  (R.  S.  §  214.)     Establishment  of  the  Department  of  War, 
There  shall  be  at  the  seat  of  Government  an  Executive  Department 
to  be  known  as  the  Department  of  War,  and  a  Secretary  of  War,  who 
shall  be  the  head  thereof. 

Act  Aug.  7,  1789,  c.  7,  |  1,  1  Stat  49. 

The  President  is  authorized  to  appoint  as  members  of  the  Advisory  Commit- 
tee of  Aeronautics  two  members  of  the  War  Department,  from  the  office  in 
charge  of  military  aeronautics,  by  a  provision  in  Act  March  31,  1915,  c.  83, 
post,  under  Title  XVII  A,  "The  Council  of  National  Defense,  and  the  Advisory 
Committee  on  Aeronautics." 

A  Council  of  National  Defense,  composed  of  the  Secretary  of  War,  the  Secre- 
tary of  the  Navy,  the  Secretary  of  the  Interior,  the  Secretary  of  Agriculture, 
the  Secretary  of  Commerce,  and  the  Secretary  of  Labor,  was  created  by  Act 
Aug.  29,  1916,  c.  418,  §  2,  set  forth  post,  under  Title  XVII  A.  "The  Coundl  of 
National  Defense,  and  the  Advisory  Committee  on  Aeronautics." 

Notes  of  BeelBionfl 

Acts  establishing  department.— The  tution,  art.  2,  §  2,  which  vests  the  pow- 
Department  of  War  was  created,  with  er  of  appointment  in  the  President. 
"a  principal  officer  therein,  to  be  called  (1884)  18  Op.  Atty.  Gen.  58. 
the  Secretory  for  the  Department  of  Powers  and  duties  of  8ecretary..-The 
War,"  by  Act  Aug.  7,  1789,  c.  7,  1  Stat  powers  and  duties  of  all  officers  of  the 
49.  In  re  Hennen  (1839)  13  Pet  230,  United  Stotes  are  limited  and  defined 
259,  10  L.  Ed.  138;  (1855)  7  Op.  Atty.  by  the  Constitution  and  laws  of  Con- 
Gen.  453,  461.  gress,  and  on  the  question  of  the  author- 
Nothing  was  said  in  the  act  creating  ity  of  the  Secretory  of  War,  the  court 
the  department  as  to  the  method  of  must  look  mainly  to  the  acts  of  Con- 
appointiDg  the  Secretary;  the  matter  gress.  Pierce  v.  U.  S.  (1868)  7  Wall, 
was  left  to  the  provision  of  the  Consti-  666,  677,  19  L.  Ed.  169. 

§  312.  (Act  March  5,  1890,  c.  26.)  Assistant  Secretary  of  War. 
There  shall  be  in  the  Department  of  War  an  Assistant  Secre- 
tary of  War,  who  shall  be  appointed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate,  and  shall  be  entitled  to  a 
salary  of  four  thousand  five  hundred  dollars  a  year,  payable 
monthly,  and  who  shall  perform  such  duties  in  the  Department  of 
War  as  shall  be  prescribed  by  the  Secretary  or  may  be  required  by 
law.     (26  Stat.  17.) 

This  act  was  entitled  "An  Act  providing  for  ah  Assistant  Secretary  of  War.** 

A  previous  provision  for  the  appointment  of  an  Assistant  Secretary,  madp 
by  Act  Aug.  5,  1882,  c.  389,  §  1,  22  Stat.  237,  was  repealed  by  Act  July  7, 
1884,  c.  331, 1  1.  23  Stat.  179. 

The  appropriation  for  the  Assistant  Secretary  for  the  fiscal  year  1917  wan 
15,000,  by  Act  May  10.  19m,  c.  117.  §  1,  39  Stat. 

In  case  of  the  death,  resignation,  absence,  or  siclsness  of  the  head  of  any 
Department,  the  first  or  sole  assistant  thereof  is  required,  unless  otherwise 
directed,  to  perform  the  duties  of  the  head  of  such  Department  until  a  succes- 
sor is  appointed,  or  such  absence  or  sickness  shall  cease,  by  R.  S.  §  177,  set 
forth  ante,  §  259.  In  case  of  the  death,  resignation,  absence,  or  sickness  of  the 
head  of  any  Department,  except  where  the  Attorney  General  is  concerned,  the 
President  may  authorize  and  direct  the  head  of  any  other  Department  or  any 
oflScer  in  either  Department,  whose  appointment  is  vested  in  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate,  to  perform  the  duties  of  the 
vacant  office  until  a  successor  is  appointed,  or  the  sickness  or  absence  of  the 
incumbent  shall  cease,  by  R.  S.  §  179,  also  set  forth  ante,  §  261. 

See  notes  at  the  beginning  of  this  title. 

Notes  of  Beolsions 
EfFect  of  act  upon  previous  provision      §  259,  to  perform  the  duties  of  the  Sec- 
tor conferring  poArs  on  chief  clerk.-*      retary   during  his   temporary   absence. 
This  act.  by  providing  for  an  Assistant      did  not  wholly  supersede  the  provision 
Secretary,  required  by  R.  S.  {  177,  ante,      of  Act  March  4,  1874,  post,  §  315,  for 
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authorizing  the  chief  clerk  during  such  rary  absence  of  both  the  Secretary  and 
absence  of  the  Secretary  to  sign  requi-  the  Assi3tant  Secretary,  to  sign  requi- 
sitions, etc.,  and  the  chief  clerk  may  sitions,  etc.,  as  provided  by  said  act 
still  be  authorized,  during  the  tempo-  (1903)  24  Op.  Atty.  Gen.  646. 

§  313.  (Act  Aug.  5,  1882,  c.  389,  §  1.)  Commanding  general  of 
Army  or  chief  of  bureau  may  be  designated  to  perform,  tempo- 
rarily, duties  of  Secretary  of  War. 

The  President  may  authorize  and  direct  the  commanding  gen- 
eral of  the  Army  or  the  chief  of  any  military  bureau  of  the  War  De- 
partment to  perform  the  duties  of  the  Secretary  of  War  under  the 
provisions  of  section  one  hundred  and  seventy-nine  of  the  Revised 
Statutes,  and  section  twelve  hundred  and  twenty-two  of  the  Revised 
Statutes  shall  not  be  held  or  taken  to  apply  to  the  officer  so  designat- 
ed by  reason  of  his  temporarily  performing  such  duties.  (22  Stat. 
238.) 

This  was  a  proviso  annexed  to  an  appropriation  for  the  Department  in  the 
legislative,  executive,  and  judicial  appropriation  act  for  the  fiscal  year  1883, 
cited  above. 

R.  S.  §  179,  ante,  §  261,  referred  to  in  this  section,  empowered  the  President, 
in  case  of  the  death,  resignation,  absence,  or  siclsness  of  the  head  of  any  De- 
partment, except  the  Attorney-General,  to  authorize  the  head  of  any  other 
Department,  or  any  other  officer  in  either  Department,  whose  appointment  is 
vested  in  the  President,  by  and  with  the  advice  and  consent  of  the  Senate, 
to  perform  temporarily  the  duties  of  the  vacant  office. 

R.  S.  i  1222,  post,  i  1993,  also  referred  to  in  this  section,  provided  that  no 
officer  of  the  Army  on  the  active  list  should  hold  any  civil  office. 

§  314.  (R.  S.  §  215,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Subordinate  officers. 

There  shall  be  in  the  Department  of  War : 

One  chief  clerk  of  the  Department,  at  a  salary  of  two  thousand  five 
hundred  dollars  a  year. 

One  disbursing  clerk. 

In  the  office  of  the  Adjutant-General : 
One  chief  clerk,  at  a  salary  of  two  thousand  dollars  a  year. 

In  the  office  of  the  Quartermaster-General : 
One  chief  clerk,  at  a  salary  of  two  thousand  dollars  a  year. 

In  the  office  of  the  Paymaster-General : 
One  chief  clerk,  at  a  salary  of  two  thousand  dollars  a  year. 

In  the  office  of  the  Commissary-General : 
One  chief  clerk,  at  a  salary  of  two  thousand  dollars  a  year. 

In  the  office  of  the  Surgeon-General : 
One  chief  clerk,  at  a  salary  of  two  thousand  dollars  a  year. 

In  the  office  of  the  Chief  of  Engineers : 
One  chief  clerk,  at  a  salary  of  two  thousand  dollars  a  year. 

In  the  office  of  the  Chief  of  Ordnance : 
One  chief  clerk,  at  a  salary  of  two  thousand  dollars  a  year. 

In  the  office  of  Military  Justice : 
One  chief  clerk,  at  a  salary  of  two  thousand  dollars  a  year. 
There  shall  be  in  the  said  Department  an  inferior  officer,  to  be  ap- 
pointed by  the  said  principal  officer  to  be  employed  therein  as  he  shall 
deem  proper,  and  to  be  called  the  chief  clerk  in  the  Department  of 
War,  and  who,  whenever  the  said  principal  officer  shall  be  removed 
from  office  by  the  President  of  the  United  States,  or  in  any  other  case 
of  vacancy,  shall  during  such  vacancy,  have  the  charge  and  custody 
of  all  records,  books,  and  papers,  appertaining  to  the  said  Depart- 
ment. ^ 

Act  March  3,  1853,  c.  97,  §  3,  10  Stat.  211.    Act  Feb.  27,  1877,  c.  69,  §  1, 
19  Stat.  241. 
This  section  enumerated  the  subordinate  officers  in  the  Department,  and 
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their  salaries,  at  the  time  of  the  compilation  of  the  Revised  Statutes,  as  au- 
thorized by  the  then  existing  statutes,  cited  above.  But  the  officers,  clerks, 
and  others  actually  appointed  or  employed,  and  their  respective  salaries  and 
other  compensation,  depend  on  the  specific  provisions  made  in  the  annual 
appropriation  acts,  each  providing  for  the  fiscal  year  next  following;  the  em- 
ployment or  payment  of  others  being  forbidden  by  Act  Aug.  5,  1882,  c.  889,  ^ 
4,  ante,  §  249.  Subsequent  appropriation  acts  provided  for  officers  and  clerks 
and  for  salaries  different  from  those  fixed  by  the  above  section.  The  appropria- 
tions for  the  fiscal  year  1917  were  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat. 

The  section  as  originally  enacted  in  the  Revised  Statutes  was  amended  by 
Act  Feb.  27,  1877,  c.  69,  §  1,  cited  above,  by  adding,  at  the  end  of  the  section, 
the  last  paragraph  thereof  as  set  forth  here,  relating  to  the  chief  clerk  in  the 
Department  and  his  duties  in  case  of  vacancy  in  the  office  of  head  of  the  De- 
partment. Previous  to  said  amendment  authority  had  been  conferred  on  the 
chief  clerk,  in  the  absence  of  the  Secretary,  to  sign  papers  requiring  the  Sec- 
retary's signature,  by  Act  March  4,  1874,  c.  44,  post,  §  315.  These  provisions 
are  practically  superseded,  to  a  great  extent,  by  the  subsequent  provisions  for 
such  a  vacancy  of  Act  Aug.  5,  1882,  c.  389,  i  1,  ante,  §  313,  and  for  the  ap- 
pointment of  an  Assistant  Secretary  of  War.  Act  March  5,  1890,  c.  26,  ante, 
\  312.  In  addition  to  the  above  provisions,  the  legislative,  executive,  and 
jadicial  appropriation  act  for  the  fiscal  year  1917  contains  a  provision  for  an 
assistant  and  chief  clerk,  at  $4,000,  "who  shall  sign  such  official  papers  and 
documents  as  the  Secretary  may  direct."  See  Act  May  10,  1916,  c.  117,  |  1, 
post,  §  315a. 

The  Record  and  Pension  Office  of  the  War  Department,  to  have  charge  of  the 
military  and  hospital  records  of  the  volunteer  armies  and  the  pension  and 
other  business  of  the  War  Department  connected  therewith,  was  established 
by  Act  May  9, 1892,  c.  62,  post,  §  336.  Thereafter  said  office  and  the  Adjutant- 
General's  Office,  as  bureaus  of  the  War  Department,  were  constituted  a  con- 
solidated Bureau,  known  as  the  Adjutant-General's  Office.  See  notes  to  said 
section  836,  post 

A  Bureau  of  Insular  Affairs  was  established  in  the  Department  by  Act  July 
1,  1902,  c.  1369,  §  87,  post,  §  345.    See  notes  to  said  section. 

A  provision  of  this  section  for  "one  superintendent  of  the  War  Department 
Building,"  and  other  provisions  for  superintendents  of  buildings  occupied  by  the 
Department  or  particular  officers,  were  superseded  by  the  provision  for  a  su- 
perintendent of  the  State,  War,  and  Navy  Department  Building,  contained  in 
Act  March  8,  1883,  c.  128,  §  1,  post,  §  3328,  and  are  omitted.  The  recent 
executive,  legislative,  and  judicial  appropriation  acts  contain,  in  addition  to 
the  appropriation  for  the  superintendent  of  the  State,  War,  and  Navy  build- 
ing, an  appropriation  for  a  "superintendent  of  buildings  outside  of  State,  War, 
and  Navy  Department  Building,  in  addition  to  compensation  as  chief  of  divi- 
sion, $500."  The  provision  for  the  fiscal  year  1917  was  by  Act  May  10,  1916, 
c.  117,  §  1,  39  Stat. 

The  superintendent  of  the  State,  War,  and  Navy  building  is  ateo  to  act  as 
superintendent  of  certain  annex  buildings,  by  a  provision  of  Act  May  22,  1908, 
c.  186,  S  h  post,  !  3329. 

A  provision  of  the  army  appropriation  act  of  June  23,  1879,  c.  35,  |  3,  21 
Stat  34,  as  to  the  pay,  etc.,  of  the  Examiner  of  State  Claims  in  the  Office  of 
the  Secretary  of  War,  was  repealed  by  Act  June  30,  1882,  c.  254,  |  1,  22  Stot. 
118. 

A  provision  accompanying  appropriations  for  compensation  of  officers*  clerks, 
and  other  employes  in  the  Department,  in  Act  June  20,  1874,  c.  328,  i  1,  18 
Stat.  101,  making  it  unlawful  to  allow  or  pay  to  any  of  the  persons  designated 
in  the  act  any 'additional  compensation,  or  to  employ  in  the  Department  any 
persons  other  than  those  therein  authorized,  except  in  the  Signal  Office  and 
the  Engineer  Corps,  and  except  such  commissioned  officers  as  the  Secretary 
might  assign  to  special  duties,  may  be  regarded  as  superseded  by  subsequent 
appropriations  varying  as  to  the  numbers  and  salaries  of  officers,  clerks,  etc., 
and  by  the  provisions  relating  to  the  same  subject  contained  in  Act  Aug.  5, 
1882,  c.  389,  I  4,  ante,  §  249. 

In  addition  to  the  specific  appropriations  in  the  annual  legislative,  executive, 
and  judicial  appropriation  acts  for  compensation  of  the  officers,  clerks,  and 
other  employes  enumerated  therein,  said  acts  make  special  provisions  each 
year  for  the  employment  of  services  of  skilled  draftsmen  and  other  services 
which  the  Secretary  may  deem  necessary,  in  the  Signal  Office,  in  the  Office  of 
the  Chief  of  Ordnance,  and  in  the  Office  of  the  Chief  of  Engineers,  to  carry 
into  effect  appropriations  for  purposes  specified,  and  to  be  paid  from  such  ap- 
propriations, the  entire  expenditures  by  each  of  said  offices  for  such  purpose 
for  the  fiscal  year  not  to  exceed  a  specified  sum ;  the  terms  of  such  provisions 
and  the  amounts  limited  varying  from  year  to  year.  The  provisions  for  the 
fiscal  year  1917,  including,  in  the  Signal  Office,  the  services  of  one  radio  en- 
gineer and  radio  assistants,  and  in  the  office  of  the  Chief  of  Engineers,  civil 
engineers,  were  made  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat. 

A  provision  of  Act  July  25,  1912»  c.  253,  37  Stat  233,  which  authorized 
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the  Chief  of  Engineers  in  case  of  emergency  to  employ  such  additional  office 
force  aa  he  may  find  necessary  for  preparation  for  and  consideration  of  river 
and  harbor  estimates  and  bills,  was  repealed  by  Act  March  4,  1913,  c.  142,  | 
1,  37  Stat.  765. 

A  General  Staff  Corps  of  the  Army,  to  be  composed  of  officers  detailed  from 
the  Army  at  large,  was  established  by  Act  Feb.  14,  1903,  c  653,  set  forth  post, 
under  Titie  XIV,  *'The  Army,"  c  1.  Sabsequent  provisions  forbidding  the 
detail  to  or  assignment  to  duty  with  any  office  or  bureau  of  the  War  Depart- 
ment of  clerks  or  other  employes  at  headquarters  of  divisions,  departments,  or 
the  office  of  the  Chief  of  Staff,  or  such  detail  from  the  Department  to  the  office 
of  the  General  Staff,  contained  in  Act  June  22,  1906,  c.  3514,  §  1,  and  Act 
Aug.  29,  1916,  c.  418,  §  1,  are  also  set  forth  post,  fif  316,  317. 

Provisions  relating  to  a  Division  of  Militia  Affairs,  in  the  office  of  the  Chief 
of  Staff,  in  the  War  Department,  are  set  forth  or  referred  to  post,  under  Title 
XVI,  "The  Militia." 

Provisions  applicable  to  all  the  Departments,  relating  to  the  employment  of 
clerks  and  others,  were  made  R.  S.  |  169,  and  Act  Aug.  6,  1882,  c  389,  §  4, 
ante,  §§  248,  249. 

Provisions  applicable  to  all  the  Departments,  relating  to  the  duties  of  chief 
derkB  and  disbursing  clerks,  were  made  by  R.  S.  §§  173,  174, 176,  ante,  if  255, 
256,  258,  and  other  statutes  collected  under  those  sections. 

See  notes  at  the  beginning  of  this  title. 

Notes  of  Deelsions 
Authority  to  establish  bureau  to  su-  trol  them;  and  the  President  has  no 
pervise  state  militia.— The  nature  and  power  to  establish  such  a  bureau  with- 
extent  of  the  relations  sustained  by  the  out  authority  of  an  act  of  Congress 
national  government  to  the  State  mill-  therefor.  (1861)  10  Op.  Atty.  Gen.  11. 
tia,  before  they  are  called  into  the  ac-  Status  of  employes.— An  employ^  in 
tual  service  of  the  United  States,  are  the  Surgeon  General's  office  in  Wash- 
not  such  as  to  render  proper  the  estab-  ington  is  an  employ^  of  an  Executive 
lishment  of  a  separate  bureau  in  the  Department.  Schaeffer  v.  U.  S.  (1876) 
War  Department  to  supervise  and  con-  11  Ct  CL  730. 

§  315.  (Act  March  4,  1874,  c.  44.)  Chief  clerk  may  be  authorized 
to  sign  papers  instead  of  Secretary  of  War. 
When,  from  illness  or  other  cause,  the  Secretary  of  War  is  tem- 
porarily absent  from  the  War  Department,  he  may  authorize  the 
chief  clerk  of  the  Department  to  sign  requisitions  upon  the  Treas- 
ury Department,  and  other  papers  requiring  the  signature  of  said 
Secretary;  the  same,  when  signed  by  the  chief  clerk  during  such 
temporary  absence,  to  be  of  the  same  force  and  effect  as  if  signed 
by  the  Secretary  of  War  himself.     (18  Stat.  19.) 

This  act  was  entitled  "An  act  authorizing  the  chief  clerk  of  the  War  Depart- 
ment to  sign  requisitions  on  the  Treasury  during  the  temporary  absence  of 
the  Secretary  of  War."  It  may  be  regarded  as  superseded,  to  some  extent,  by 
Act  March  5,  1890,  c.  26,  ante,  §  312,  providing  for  an  Assistant  Secretary  of 
War,  who,  by  R.  S.  §  177,  ante,  f  259,  was  authorized,  in  the  absence  of  the 
head  of  the  Department,  to  perform  the  duties  of  the  office.  See,  also,  notes  to 
§  314,  ante,  and  §  315a,  post. 

Requisitions  on  the  Treasury  for  the  use  of  the  War  Department  were  pro- 
vided for  by  R.  S.  {  3673,  post,  |  6746. 

Notes  of  Deoisions 
Effect  of  creation  of  offlco  of  Assist-  ing  the  temporary  absence  from  the  De- 
ant  Secretaryw-^his  act  was  not  wholly  partment  of  both  the  Secretary  and 
superseded  by  Act  March  5,  1£R90,  ante,  the  as-sistant,  the  Secretary  is  empower- 
§  312,  which  provided  for  an  Assistant  ed  to  authorize  the  chief  clerk  to  sign 
Secretary  of  War,  authorized  by  law  requisitions,  etc.,  this  act  being  still  in 
to  perform  the  duties  of  the  Secretary  force,  at  least  within  the  limited  scope 
during  his  temporary  absence;  and  dur-  stated.    24  Op.  Atty.  Gen.  646. 

§  315a.  (Act  May  10,  1916,  c.  117,  §  1.)     Chief  clerk;   designation 
to  sign  official  papers,  etc. 
Office  of  tlie  Secretary :    *     *     Assistant  and  chief  clerk,  who  shall 
sign  such  official  papers  and  documents  as  the  Secretary  may  direct, 
$4,000.    *    *    (39  Stat.) 

This  was  a  provision  in  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1017,  cited  above. 
See,  also,  notes  to  SS  314,  S15,  ante. 
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§  316.  (Act  June  22,  1906,  c.  3514,  §  1.)  Clerks  and  employ 6s 
in  office  of  General  Staff;  detail  to  or  from  War  Department 
forbidden. 

It  shall  not  hereafter  be  lawful  to  detail  clerks  or  other  civilian  em- 
ployees authorized  for  the  Office  of  the  General  Staff  for  duty,  tempo- 
rary or  otherwise,  in  any  office  or  bureau  of  the  War  Department  at 
Washington,  District  of  Columbia,  or  to  detail  clerks  or  other  em- 
ployees from  the  War  Department  for  service  in  the  Office  of  the  Gen- 
eral Staff.     (34  Stat.  418.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1907,  cited  above.  Provisions  in  the  same  language, 
except  the  word  "hereafter,"  were  contained  in  the  similar  appropriation  acts 
for  the  tvio  fiscal  years  immediately  preceding. 

The  General  Staff  Corps  was  established  by  Act  Feb.  14,  1903,  c.  553,  post, 
K  1759-1763. 

A  similar  provision  forbidding  the  assignment  to  duty  with  any  bureau  in 
the  War  Department  of  clerks  or  other  employes  at  the  oflBce  of  the  Chief  of 
SUff,  of  Act  Aug.  29,  1916,  c.  418,  S  1,  is  set  forth  post,  §  817. 

§  317.  (Act  Aug.  29,  1916,  c.  418,  §  1.)  Clerks  and  employ69 
at  headquarters  of  tactical  divisions,  military  departments, 
etc.,  and  office  of  chief  of  staff;  assignment  to  duty  in  War 
Department  forbidden. 

No  clerk,  messenger,  or  laborer  at  headquarters  of  tactical  divi- 
•sions,  military  departments,  brigades,  service  schools,  and  office 
of  the  Chief  of  Staff  shall  be  assigned  to  duty  with  any  bureau  in 
.the  War  Department.    (39  Stat.) 

These  are  provisions  accompanying  appropriations  for  specified  numbers  of 
clerics,  messengers,  and  laborers,  in  the  Army  appropriation  act  for  the  fiscal 
year  1917,  cited  above.  Provisions  similar  to  these,  to  a  greater  or  less  extent, 
accompanied  the  appropriations  for  the  same  purposes  in  previous  years. 

A  similar  provision  relating  to  the  office  of  the  General  Staff,  contained  in 
Act  June  22,  1906,  c  3514,  §  1,  ante,  §  316. 

§  318.  (R.  S.  §  216.)     Management  of  military  affairs. 

The  Secretary  of  War  shall  perform  such  duties  as  shall  from  time 
to  time  be  enjoined  on  or  intrusted  to  him  by  the  President  relative 
to  military  commissions,  the  military  forces,  the  warlike  stores  of  the 
United  States,  or  to  other  matters  respecting  military  affairs ;  and  he 
shall  conduct  th^  business  of  the  Department  in  such  manner  as  the 
President  shall  direct. 

Act  Aug.  7,  1789,  c.  7,  §  1,  1  Stat.  49. 

Provisions  applicable  to  the  War  Department  with  other  Departments,  re- 
quiring commissions  of  all  officers  under  direction  and  control  of  the  Secretary 
to  be  made  out  and  recorded  in  the  Department,  and  the  Department  seal  af- 
fixed thereto,  were  made  by  Act  March  28,  1896,  c.  73,  §  1,  post,  §  3250. 

Provisions  for  inspection  of  disbursements  by  officers  of  the  Army  were 
made  by  Act  April  20.  1874,  c.  117,  post,  §§  330,  331. 

General  provisions  for  the  submission  by  the  heads  of  Departments  to  Con- 
gress of  estimates  of  expenditures  and  appropriations  were  made  by  R.  S.  |§ 
3600-3666,  3669,  and  other  statutes,  post,  §|  6671-6705,  6732. 

The  Secretary  of  War  was  authorized  to  lease  property  under  his  control, 
not  required  for  public  use,  by  a  provision  of  Act  July  28,  1892,  c  316,  post,  § 
6944. 

The  powers  and  duties  of  the  Secretary  of  War  in  regard  to  the  acquisition 
of  sites  for  fortifications  and  coast  defenses  were  prescribed  by  provisions  of 
Act  Aug.  18,  1890,  c.  797,  §  1,  post,  §  6911. 

A  provision  requiring  the  Secretary  to  cause  an  inspection  of  the  National 
Home  for  Disabled  Volunteer  Soldiers  to  be  made,  yearly,  and  a  report  there- 
on, was  made  by  Act  Aug.  18,  1894,  c.  301,  §  1,  post,  §  9280. 

Nt>tes  of  Deoisions 

Previous  provisions^— Before  the  pas-  partment,  it  would  seem  that  the  Secre- 

-sage  of  Act  May  8,  1792,  c.  37,  1  Stat.  tary  of  War  had  a  general  supervision 

279,  ft-ection  5  of  which  provided  that  of  such  purchases  and  contracts,  under 

.contracts  and  purchases  for  supplying  the  direction  of  the  President,  as  prop- 

the  Army,  etc.,  should  be  made  by  or  erly  falling  within  the  scope  of  the  du- 

lunder  the  direction  of  the  Treasury  De-  ties  devolving  upon  him  by  section  1  of 
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Act  Aug.  7.  1789,  c.  8,  1  Stat  49,  cre- 
ating the  Department  of  War.  (1870) 
13  Op.  Atty.  Gen.  314,  318. 

Secretary  representative  of  President. 

—The  orders  of  the  Secretary,  in  the 
business  of  the  department,  are  pre- 
sumed to  have  been  issued  in  the  man- 
ner directed  by  the  President,  except 
when  subject  to  special  regulations  of 
statute  law,  or  where  duties  of  a  per- 
sonal or  judicial  nature  are  intrusted  to 
the  President.  In  re  BiUings  (1888)  23 
Ct  01.  166,  176;  Truitt  v.  U.  S.  (1903) 
38  Ct.  01.  398;  (1855)  7  Op.  Atty.  Gen. 
463;  (1862)  10  Op.  Atty.  Gen.  171,  182. 
And  see  Wilcox  v.  Jackson  (1839)  13 
Pet  498,  512, 10  L.  Ed.  264. 

The  Secretary  of  War  is  the  regularly 
constituted  organ  of  the  President  for 
the  administration  of  the  military  es- 
tablishment of  the  nation;  and  rules 
and  orders  publicly  promulgated  through 
him  must  be  received  as  the  acts  of  the 
executive*  and  as  euch  be  binding  upon 
all  within  the  sphere  of  his  legal  and 
constitutional  authority.  U.  S.  v.  Elia- 
son  (1842)  16  Pet  291.  301,  10  L.  Ed. 
968;  Maxwell  v.  U.  S.  (1914)  49  Ot.  CL 
262;    (1881)  17  Op.  Atty.  Gen.  13,  19. 

The  action  of  the  President  in  approv- 
ing the  proceedings*  and  confirming  the 
sentence  of  a  court-martial,  as  required 
by  the  Articles  of  War,  although  ju- 
dicial in  its  nature,  need  not  be  attest- 
ed by  his  sign  manual ;  an  order  authen- 
ticated by  the  Secretary  of  War  is  suf- 
ficient U.  S.  V.  Page  (1891)  11  Sup.  Ct 
219,  137  tJ.  S.  673,  34  L.  Ed.  828;  U. 
S.  V.  Fletcher  (1893)  13  Sup.  Ct  552, 
148  U.  S.  84,  37  L.  Ed.  378  (distinguish- 
ing Runkle  v.  U.  S.  [1887]  7  Sup.  Ct 
1141,  122  U.  S.  543.  30  L.  Ed.  1167) ; 
Runkle  v.  U.  S.  (1884)  19  Ct.  01.  396. 

The  Secretary  of  War,  under  general 
authority  from  the  President,  may  exer- 
cise a  discretionary  power  given  to  the 
President  to  allow  additional  rations  to 
officers  having  a  separate  command. 
Parker  v.  U.  S.  (1828)  1  Pet  293,  296,  7 
L.  Ed.  150. 

A  res-ervation  of  public  lands,  made 
at  the  request  of  the  Secretary,  for  mil- 
itary purposes,  must  be  considered  as 
made  by  the  President  Wilcox  v.  Jack- 
son ex  dem.  McConnel  (1839)  13  Pet 
498,  513.  10  L.  Ed.  264. 

An  order  issued,  "by  direction  of  the 
Secretary  of  War,"  by  the  Major  Gen- 
eral of  the  Army,  assigning  an  officer  to 
staff  duty,  could  not  be  regarded  as  the 
order  of  the  President,  under  Act  April 
22,  1898,  c.  187,  §  10,  30  Stat.  362, 
which  provided  that  the  President  might 
assign  officers  to  staff  duty  "in  his  dis- 
cretion." Truitt  V.  U.  S.  (1903)  38 
Ct  01.  398. 

The  expenditure  of  money  appropriat- 
ed by  congress  to  purchase  a  site  for 
and  construct  defenses  for  a  city  is  di- 
rectly embraced  within  the  President's 
executive  functions,  and  such  expendi- 
ture can  only  be  made  by  the  Secretary 
of  War  as  the  agent  of  the  President. 
The  President's  deliberate  and  recorded 
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disapproval  of  a  particular  purchase 
at  a  certain  price  effectually  arrested 
and  abrogated  any  proceedings  for  such 
purchase,  even  though  they  had  ap- 
proached a  complete  contract.  (1862) 
10  Op.  Atty.  Gen.  171,  182. 

The  action  of  the  President,  in  mat- 
ters relating  to  the  Army,  which  require 
his  approval  and  direction,  may  in  gen- 
eral be  signified  through  and  authenti- 
cated by  the  head  of  the  Department  of 
War;  and  where  the  latter  acts  in  such 
matters,  he,  in  contemplation  of  law, 
acts  under  the  direction  of  the  Presi- 
dent, and  is  to  be  regarded  as  the  mere 
organ  of  the  executive  will.  (1877)  15 
Op.  Atty.  Gen.  290. 

An  order  issued  by  the  Secretary  by 
direction  of  the  President  need  not  be 
authenticated  by  the  President's  sign 
manual,  where  his  signature  is  not  re- 
quired by  statute  or  army  regulation; 
especially  where  Ihe  order,  instead  of 
resting  upon  the  implication  of  authority 
from  their  official  relations,  expressly 
recites  that  it  is  issued  by  direction  of 
the  President  (1881)  17  Op.  Atty. 
Gen.  13,  19. 

IMiiitary  commissions.— There  being  no 
statutory  provision  requiring  a  specified 
form  of  military  commission,  a  letter  of 
appointment  from  the  Secretary  of  War 
may  constitute  such  a  commission  and 
be  conclusive  evidence  of  appointment  by 
the  President  O'Shea  v.  U.  S.  (1893) 
28  Ct  CI.  392,  400. 

Rules  for  administration  of  military 
establisliment^Rules  and  orders  public- 
ly promulgated  through  the  Secretary 
of  War,  as  the  regularly  constituted 
organ  of  the  President  for  the  admin- 
istration of  the  military  establishment 
of  the  nation,  must  be  received  as  the 
acts  of  the  executive,  and  as  such  be 
binding  upon  all  within  the  sphere  of  his 
legal  and  constitutional  authority.  Sucb 
regulations  cannot  be  questioned  or  de- 
nied because  they  may  be  thought  un- 
wise or  mistaken.  U.  S.  v.  Eliason 
(1842)  16  Pet  291,  301,  10  I/.  Ed.  968. 

The  power  of  the  Secretary  of  War, 
under  the  President  to  establish  rules 
for  the  government  of  the  army  is  nec- 
essarily limited,  and  does  not  extend  to 
the  repeal  or  contradiction  of  existing 
statutes,  nor  to  the  maldng  of  provi- 
sions of  a  legislative  nature.  (1906) 
26  Op.  Atty.  Gen.  6. 

Employment  of  agents,  etc.,  and  tlieir 
oompensation^The  Secretary  of  War, 
in  the  execution  of  his  public  duties, 
cannot,  in  view  of  the  provisions*  of  Act 
Aug.  23,  1842  (incorporated  in  R.  S. 
I  1765,  post,  {  3234),  against  extra 
compensation  to  public  officers,  employ 
and  compensate  collectors,  etc.,  in  the 
revenue  service,  for  disbursing  moneys 
appropriated  for  topographical  purpos- 
es.   (1845)  4  Op.  Atty.  Gen.  401. 

But  he  was  vested  with  a  discretion 
which  authorized  him  to  allow  to  the 
subagent  for  the  Indians  west  of  the 
Rocky   Mountains,   for    such    expendi- 
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tores,  not  previonsly  authorized,  as  he 
might  have  previously  authorized  as 
proper.  (1846)  4  Op.  Atty.  Gen.  477. 
It  was  within  the  discretion  of  the 
Secretary  of  War  to  iix  30  days  as  the 
limit  of  the  temporary  duty  to  which  a 
civilian  clerk  was  assigned.  Maxwell 
T.  United  States  (1914)  49  Ct  01.  262. 

Obligations    and     expenditures^— The 

Secretary  of  War  has  no  general  or  un- 
limited power  to  bind  the  government 
by  indorsing  or  accepting  negotiable 
paper.  Peirce  v.  U.  S.  (1865)  1  Ct.  CL 
270. 

The  War  Department  had  authority 
to  send  a  surgeon  to  the  International 
Medical  Congress,  at  London,  at  the  ex- 
pense of  the  government.  It  wab'  a  mili- 
tary service  which  the  surgeon  could  be 
required    to   render.      In    re   killings 


(1888)  23  Ct  CL  166.    But  see  Preston 
V.  U.  S.  (1901)  37  Ct  01.  39. 

Personal  military  sorvicot  of  Soero- 
tary,  and  expenses  tliereof.— The  Secre- 
tary of  War  is  not  required  to  perform 
duties  in  the  field.  He  does  not  compose 
any  part  of  the  Army,  and  has  no  serv- 
ice to  perform  that  may  not  be  done  at 
the  seat  of  government  If  he  leaves 
the  seat  of  government  for  the  seat  of 
war,  by  order  of  the  President  for  mili- 
tary purposes,  he  may  be  paid  the  ex- 
penses of  the  touir;  otherwise  not 
(1821)  1  Op.  Atty.  Gen.  457. 

It  is  immaterial  who  proposed  such 
service;  if  the  President  adopted  the 
measure  the  Secretary  should  be  paid 
the  expenses.  (1821)  1  Op.  Atty.  Gen. 
493. 


§  319.  (R.  S.  §  217.)     Custody  of  the  departmental  records  and 
property. 
The  Secretary  of  War  shall  havje  the  custody  and  charge  of  all 
the  books,  records,  papers,  furniture,  fixtures,  and  other  property 
appertaining  to  the  Department. 

Act  Aug.  7,  1789,  c.  7,  |f  2,  4,  1  Stat  60. 

The  transfer  of  military  rolls  and  records  of  the  Civil  War  and  prior  wars 
from  other  Departments  to  the  War  Department  was  provided  for  by  Act  July 
27,  1892,  c.  267,  Act  Aug.  18,  1894,  c.  301,  f  1,  Res.  April  28,  1904,  No.  36, 
and  Act  March  2,  1913,  c.  94,  post,  H  337,  339-341. 

Nt»tes  of  DeoiaioBa 


Funds     involved     In     controversy^— 

Where  funds  in  the  hands  of  the  Sec- 
retary of  War  are  involved  in  a  contro- 
versy between  parties,  pending  under 
different  forms  of  procedure  in  different 
jurisdictions,  they  should  be  retained  by 
him  until  a  final  adjudication  of  the 
whole  matter  by  the  tribunal  to  which 
the  parties  may  last  resort  (1896)  21 
Op.  Atty.  Gen.  447. 

Military  reservations  and  property 
thereon^/The  Secretary's  long-contin- 
ued exercise  of  power  to  grant  licenses 
to  use  government  reservations  without 
legislative  objection  implies  the  tacit  as- 


sent of  Congress  to  this  custom,  but  It 
cannot  be  maintained  upon  any  ground 
except  that  of  benefit  to  the  public  in- 
terests. (1890)  19  Op.  Atty.  Gen.  628; 
(1898)  22  Op.  Atty.  Gen.  240. 

This  section  and  R.  S.  f  161,  ante,  i 
236,  do  not  authorize  the  granting  of 
licenses  for  the  occupation  of  parts  of 
military  reservations  for  the  erection  of 
hotels,  church  edifices,  etc  (1897)  21 
Op.  Atty.  Gen.  637. 

The  Secretary  of  War  has  no  power 
to  accept,  for  the  government  a  dona- 
tion of  property,  as  a  church  edifice,  for 
use  in  perpetuity  of  Roman  Catholics. 
Id. 

§  320.  (R.  S.  §  218.)     Collecting  flags,  etc. 

The  Secretary  of  War  shall  from  time  to  time  cause  to  be  collected 
and  transmitted  to  him,  at  the  seat  of  Government,  all  such  flags, 
standards,  and  colors  as  are  taken  by  the  Army  from  the  enemies 
of  the  United  States. 

Act  AprU  18,  1814,  c.  78,  §  1.  3  Stat.  133. 

A  similar  requirement  of  the  Secretary  of  the  Navy,  as  to  flags,  etc.,  taken 
by  the  Navy,  was  made  by  R.  S.  t  428,  post,  §  644. 

Provisions  for  the  disposition  of  certain  Union  and  Confederate  battle  flags, 
in  the  custody  of  the  Department,  were  made  by  Res.  Feb.  28,  1906,  No.  22, 
33  Stat.  1284,  and  Res.  June  29,  1906,  No.  43,  34  Stat.  837,  but  are  omitted  as 
temporary  merely,  and  executed. 

§  321.  (R.  S.  §  219.)     Purchase  and  transportation  of  supplies. 

The  Secretary  of  War  shall  from  time  to  time  define  and  prescribe 
the  kinds  as  well  as  the  amount  of  supplies  to  be  purchased  by  the 
Subsistence  and  Quartermaster  Departments  of  the  Army,  and  the 
duties  and  powers  thereof  respecting  such  purchases;  and  shall 
prescribe  general  regulations  for  the  transportation  of  the  articles 
of  supply  from  the  places  of  purchase  to  the  several  armies,  gar- 
risons, posts;  and  recruiting  places,  for  the  safe-keeping  of  such 
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articles,  and  for  the  distribiitioa  of  an  adequate  and  timely  supply 
of  the  same  to  the  regimental  quartermasters,  and  to  such  other 
oflScers  as  may  by  virtue  of  such  regulations  be  intrusted  with  the 
same;  and  shall  fix  and  make  reasonable  allowances  for  the  store- 
rent  and  storage  necessary  for  the  safe-keeping  of  all  military  stores 
and  supplies. 

Act  March  3,  1813,  c.  48,  |  5,  2  Stat.  817. 

Contracts  for  supplies  or  services  for  the  military  service  were  required  to 
be  made  by  or  under  the  direction  of  the  chief  oflBcers  of  the  War  Department, 
and  accounts  were  to  be  rendered  for  settlement  to  the  accountant  of  the  De- 
partment, by  R.  S.  §  3714,  post,  §  6842.    See  note  to  that  section. 

The  Secretary  of  War  was  to  prescribe  regulations  for  bids  for  contracts 
under  the  War  Department,  by  provisions  of  Act  April  10,  1878,  c.  58,  amend- 
ed by  Act  March  3,  1883,  c.  120,  post,  §  6843. 

Provisions  for  inspection  of  disbursements  by  officers  of  the  Army  were  made 
by  Act  April  20,  1874,  c.  117,  post,  K  330,  331. 

Not«8  of  DeoisioBS 

Performance  of  oontractsw— The  Sec-  f erred   authority   on   others   to   make 

retary  of  War,  subject  to  the  authority  them,  and  where  the  contracts  are  being 

of  the  President,   must  see  that  con-  fraudulently  executed,  he  must  protect 

tracts   which  belong   to  his   office  are  the  government.    U.  S.  v.  Adams  (1868) 

properly  and  faithfuUy  executed,  wheth-  7  Wall.  463,  477.  19  L.  Ed.  249. 
er  he  made  the  contracts  himself  or  con- 

§  322.  (R.  S.  §  220.)     Transportation  of  troops,  etc. 

The  transportation  of  troops,  munitions  of  war,  equipments,  mil- 
itary property,  and  stores,  throughout  the  United  States,  shall  be 
under  the  immediate  control  and  supervision  of  the  Secretary  of  War 
and  such  agents  as  he  may  appoint. 

Act  Jan.  31,  1862,  c.  15,  |  4,  12  Stat.  334. 

(R.  S.  §§  221-223.     Superseded.) 

These  sections  required  the  Secretary  of  War  to  provide  for  meteorological 
observations,  for  giving  notice  of  storms,  for  signal  stations  and  telegraph 
lines  connecting  them,  etc.  They  were  superseded  by  the  transfer  of  the 
Weather  Service  to  the  Department  of  Agriculture  by  Act  Oct.  1,  1890,  c. 
1266,  and  subsequent  statutes,  collected  under  Title  XII,  "The  Department 
of  Agriculture,"  c.  B. 

Provisions  relating  to  the  Signal  Corps  of  the  Army,  as  part  of  the  mili- 
tary establishment,  are  collected  under  Title  XIV,  "The  Army,"  c  1. 

§  323.  (R.  S.  §  224.)     Loss  of  certificate  of  discharge. 

Whenever  satisfactory  proof  is  furnished  to  the  War  Department 
that  any  non-commissioned  officer  or  private  soldier  who  served  in 
the  Army  of  the  United  States  in  the  late  war  against  the  rebellion 
has  lost  his  certificate  of  discharge,  or  the  same  has  been  destroyed 
without  his  privity  or  procurement,  the  Secretary  of  War  shall  be 
authorized  to  furnish,  on  request,  to  such  non-commissioned  officer 
or  private  a  duplicate  of  such  certificate  of  discharge,  to  be  indelibly 
marked,  so  that  it  may  be  known  as  a  duplicate ;  but  such  certificate 
shall  not  be  accepted  as  a  voucher  for  the  payment  of  any  claim 
against  the  United  States  for  pay,  bounty,  or  other  allowance,  or 
as  evidence  in  any  other  case. 

Act  March  3,  1873,  c.  248,  S  1,  17  Stat.  582. 

Further  provisions  for  the  issue  of  a  certificate  in  lieu  of  a  lost  certificate,. 
to  any  officer  or  enlisted  man  honorably  discharged  from  the  military  service, 
as  well  as  to  those  who  served  in  the  War  of  the  Rebellion,  as  provided  by 
this  section,  were  made  by  Act  July  1,  1902,  c.  1353,  post,  §  324. 

Similar  provisions  for  furnishing  duplicates  of  lost  or  destroyed  certificates 
of  discharge  to  officers  or  men  who  served  in  the  Navy  or  the  Marine  Corps 
in  the  War  of  1812,  the  Mexican  War,  or  the  War  of  the  Rebellion,  were  made 
by  Act  Feb.  7, 1890,  c.  8,  post,  S  620. 

Provisions  for  the  issue  of  certificates  of  discharge  or  orders  of  acceptance  of 
resignation  in  the  true  names  of  persons  who  enlisted  or  served  under  assumed 
names  in  the  Army  or  Navy  during  the  war  of  the  Rebellion,  or  during  any 
war  between  the  United  States  and  any  other  nation  or  people,  were  made  by 
Act  April  14,  1890,  c.  80,  and  Act  Aug.  22,  1912,  c.  329,  post,  §§  325,  326. 
Provisions  for  the  return  to  officers  and  enlisted  men  of  their  evidence  of 
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honorable  discharge,  filed  to  secure  the  settlement  of  their  accounts,  were  made 
by  R.  S.  §  282,  post,  S  452. 

§  324.  (Act  July  1,  1902,  c.  1353.)     Certificate  of  discharge  in  lieu 

of  lost  or  destroyed  certificate. 
Whenever  satisfactory  proof  shall  be  furnished  to  the  War 
Department  that  any  officer  or  enlisted  man  who  has  been  or  shall 
hereafter  be  honorably  discharged  from  the  military  service  of 
the  United  States  has  lost  his  certificate  of  discharge,  or  the  same 
has  been  destroyed  without  his  privity  or  procurement,  the  Sec- 
retary of  War  shall  be  authorized  to  furnish  to  such  officer  or 
enlisted  man,  or  to  the  widow  of  such  officer  or  enlisted  man,  a  cer- 
tificate of  such  discharge,  to  be  indelibly  marked,  so  that  it  may  be 
known  as  a  certificate  in  lieu  of  a  lost  or  destroyed  discharge :  Pro- 
vided, That  such  certificate  shall  not  be  accepted  as  a  voucher  for 
the  payment  of  any  claim  against  the  United  States  for  pay,  bounty, 
or  other  allowance,  or  as  evidence  in  any  other  case.    (32  Stat.  629.) 

This  act  was  entitled  "An  act  to  authorize  the  Secretary  of  War  to  furnish 
certificates  in  lieu  of  lost  or  destroyed  discharges." 

§  325.  (Act  April  14,  1890,  c.  80,  as  amended.  Act  June  25,  1910, 
c.  393.)     Certificates  of  discharge  and  orders  of  acceptance  of 
resignation  in  true  names  of  persons  who  enlisted  or  served 
under  assumed  names  in  Army  or  Navy  during  war  of  the 
Rebellion^  war  with  Spain,  or  Philippine  insurrection. 
The  Secretary  of  War  and  the  Secretary  of  the  Navy  be,  and 
they  are  hereby,  authorized  and  required  to  issue  certificates  of  dis- 
charge or  orders  of  acceptance  of  resignation,  upon  application  and 
proof  of  identity,  in  the  true  name  of  such  persons  as  enlisted  or 
served  under  assumed  names,  while  minors  or  otherwise,  in  the  army 
and  navy  during  the  war  of  the  rebellion,  the  war  with  Spain,  or  the 
Philippine  insurrection,  and  were  honorably  discharged  therefrom. 
Applications  for  said  certificates  of  discharge  or  amended  orders  of 
acceptance  of  resignation  may  be  made  by,  or  on  behalf  of,  persons 
entitled  to  them ;  but  no  such  certificate  or  order  shall  be  issued  where 
a  name  was  assumed  to  cover  a  crime  or  to  avoid  its  consequence. 
(26  Stat.  55.    36  Stat.  824.) 

This  act,  as  originally  enacted,  was  entitled  "An  act  for  the  relief  of  sol- 
diers and  sailors  who  enlisted  or  served  under  assumed  names,  while  minors 
or  otherwise,  in  the  Army  or  Navy  during  the  war  of  the  Rebellion,"  and  its 
provisions  related  only  to  persons  who  enlisted  or  served  during  that  war.  It 
was  amended  by  adding  to  said  title,  at  the  end  thereof,  the  words  "the  war 
with  Spain,  or  the  Philippine  insurrection,"  and  also  by  inserting  in  the  text 
of  the  act,  after  the  words  "war  of  the  Rebellion,"  the  same  words,  "the  war 
with  Spain,  or  the  Philippine  insurrection/*  making  the  act  read  as  set  forth 
here,  by  Act  June  25,  1910,  c.  393,  cited  above. 

Similar  provisions  for  relief  of  soldiers  and  sailors  who  enlisted  or  served 
under  assumed  names  during  any  war  with  any  foreign  nation  or  people,  were 
made  by  Act  Aug.  22,  1912,  c.  329,  post,  §  326. 

Provisions  for  the  issue  of  duplicates  of  certificates  of  discharge  lost  or  de- 
stroyed were  made  by  R.  S.  §  224,  ante,  §  323. 

§  326.  (Act  Aug.  22,  1912,  c.  329.)     Certificates  of  discharge  and 

orders  of  acceptance  of  resignation  in  true  names  of  persons 

who  enlisted  or  served  under  assumed  names  in  Army  or 

Navy  during  war  between  United  States  and  any  other  nation 

or  people. 

That  the  Secretary  of  War  and  the  Secretary  of  the  Navy  be, 

and  they  are  hereby,  authorized  and  required  to  issue  certificates 

of  discharge  or  orders  of  acceptance  of  resignation,  upon  application 

and  proof  of  identity,  in  the  true  name  of  such  persons  as  enlisted 

or  served  under  assumed  names,  while  minors  or  otherwise,  in 

the  Army  or  Navy  during  any  war  between  the  United  States  and 

any  other  nation  or  people  and  were  honorably  discharged  there- 
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from.  Applications  for  said  certificates  of  discharge  or  amended 
orders  of  resignation  may  be  made  by  or  on  behalf  of  persons  en- 
titled to  them,  but  no  such  certificate  or  order  shall  be  issued 
where  a  name  was  assumed  to  cover  a  crime  or  to  avoid  its  con- 
sequence.   (37  Stat.  324.) 

This  act  was  entitled  **Aii  act  for  the  relief  of  soldiers  and  sailors  who  en- 
listed or  served  under  assumed  names,  while  minors  or  otherwise,  in  the  Army 
or  Navy  of  the  United  States  during  any  war  with  any  foreign  nation  or  peo- 
ple." 

Similar  provisions  for  relief  of  soldiers  and  saUors  who  enlisted  or  served 
under  assumed  names  during  the  war  of  the  Rebellion  were  made  by  Act  April 
14,  1890,  c.  80,  ante,  S  325. 

§  327.  (R.  S.  §  225,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Power  to  administer  oaths. 
The  Secretary  of  War  is  authorized  to  detail  one  or  more  of  the 
employes  of  the  War  Department  for  the  purpose  of  administering 
the  oaths  required  by  law  in  the  settlement  of  officers'  accounts  for 
clothing,  camp  and  garrison  equipage,  quartermaster's  stores,  and 
ordnance,  which  oaths  shall  be  administered  without  expense  to  the 
parties  taking  them.  In  settling  the  accounts  of  the  commanding 
officer  of  a  company  for  clothing  and  other  military  supplies,  the 
affidavit  of  any  such  officer  may  be  received  to  show  the  loss  of 
vouchers  or  company  books,  or  any  matter  or  circumstance  tending 
to  prove  that  any  apparent  deficiency  was  occasioned  by  unavoid- 
able accident  or  lost  in  actual  service,  without  any  fault  on  his  part, 
or  that  the  whole  or  any  part  of  such  clothing  and  supplies  had  been 
properly  and  legally  used  and  appropriated;  and  such  affidavit  may 
be  considered  as  evidence  to  establish  the  facts  set  forth,  with  or 
without  other  evidence,  as  may  seem  to  the  Secretary  of  War  just 
-and  proper  under  the  circumstances  of  the  case. 

Act  March  3,  1865,  c.  79,  §  25,.  13  Stat  491.    Act  Feb.  27,  1877,  c  69,  §  1, 

19  Stat.  241. 
The  amendment  of  this  section  by  Act  Feb.  27,  1877,  c.  69,  |  1,  cited  above, 

consisted  in  the  addition  of  all  the  provisions  as  to  affidavits  of  commanding 

officers  of  companies,  which  follow  the  words  "parties  taking  them,"  at  the 

end  of  the  first  clause  of  the  section. 
Provisions  applicable  to  all  the  Departments,  as  to  administration  of  oaths 

by  officers  and  clerks,  were  made  by  R.  S.  §  183,  and  the  statutes  referred  to 

under  that  section,  ante,  §  265. 

§  328.  (R.  S.  §  226.)     Surplus  charts  may  be  sold. 

Any  surplus  charts  of  the  northwestern  lakes  may  be  sold  to  nav- 
igators upon  such  terms  as  the  Secretary  of  War  may  prescribe. 
Act  March  3,  1869,  c.  122,  §  1,  15  Stat.  301. 

^  329.  (R.  S.  §  227.)  Surplus  maps  and  publications  of  Signal- 
Office. 
The  Chief  Signal-Officer  may  cause  to  be  sold  any  surplus  maps 
or  publications  of  the  Signal-Office,  the  money  received  therefor 
to  be  applied  toward  defraying  the  expenses  of  the  signal-service; 
and  an  account  of  the  same  shall  be  rendered  in  each  annual  report 
of  the  Chief  of  the  Signal-Service. 

Act  March  3,  1873,  c.  227,  17  Stat.  527. 

This  section  was  practically  superseded  by  the  transfer  of  the  Weather  Serv- 
ice to  the  Department  of  Agriculture,  by  Act  Oct  1,  1890,  c.  12(36,  post,  |S 
840-842;  the  maps,  etc.,  mentioned  being  those  issued  by  the  Weather  Bu- 
reau in  that  Department. 

The  sale  by  the  Secretary  of  Agriculture  of  any  surplus  maps  or  publications 
of  the  Weather  Bureau,  the  money  received  to  be  deposited  in  the  Treasury 
of  the  United  States,  notwithstanding  this  section,  was  authorized  by  a  pro- 
vision of  Act  March  4,  1907,  c.  2907,  post,  §  848. 

^  330.  (Act  April  20,  1874,  c.  117,  §  1.)     Inquiries  as  to  disburse- 
ments by  disbursing  officers  of  Army. 
It  shall  be  the  duty  of  the  Secretary  of  War  to  cause  frequent 
inquiries  to  be  made  as  to  the  necessity,  economy,  and  propriety 
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of  all  disbursements  made  by  disbursing  officers  of  the  Army,  and 
as  to  their  strict  conformity  to  the  law  appropriating  the  money ; 
also  to  ascertain  whether  the  disbursing  officers  of  the  Army  com- 
ply with  the  law  in  keeping  their  accounts  and  making  their  de- 
posits; such  inquiries  to  be  made  by  officers  of  the  inspection 
department  of  the  Army,  or  others  detailed  for  that  purpose :  Pro- 
vided, That  no  officer  so  detailed  shall  be  in  any  way  connected  with- 
the  department  or  corps  making  the  disbursement.     (18  Stat.  33.) 

This  Bection  and  the  section  next  following  were  an  act  entitled  "An  act  tch 
provide  for  the  inspection  of  the  disbursements  of  appropriations  made  by  of- 
ficers of  the  Army." 

§  331.  (Act  April  20,  1874,  c.  117,  §  2.)     Reports  of  inspections 
of  disbursements. 
The  reports  of  such  inspections  shall  be  made  out  and  forwarded 
to  Congress  with  the  annual  report  of  the  Secretary  of  War.     (18 
Stat.  33.) 

See  note  to  preceding  section. 

Provisions  applicable  to  all  the  Departments  as  to  reports  of  expenditures 
by  disbursing  officers  are  contained  in  R.  S.  f  ld3,  and  Act  March  3,  1877,. 
c.  102,  I  1,  ante,  §§  275,  276. 

§  332.  (R.  S.  §  228.)  Report  of  unexpended  balances  to  Congress. 
The  Secretary  of  War  shall  make  an  annual  report  to  Congress 
containing  a  statement  of  the  appropriations  of  the  preceding  fiscal 
year  for  the  Department  of  War,  showing  the  amount  appropri- 
ated under  each  specific  head  of  appropriation,  the  amount  expended 
under  each  head,  and  the  balance  which,  on  the  thirtieth  day  of 
June  preceding  such  report,  remained  unexpended.  Such  reports 
shall  be  accompanied  by  estimates  of  the  probable  demands  which 
may  renjain  on  each  appropriation. 

Act  May  1,  1820,  c.  52,  |  2,  3  Stat  667. 

Reports  of  inspections  of  disbursements  by  disbursing  officers  of  the  Army 
were  required  to  be  made  with  the  annual  report  of  the  Secretary  of  War,  by 
Act  April  20,  1874,  c.  117,  {  2,  ante,  f  331. 

Provisions  applicable  to  all  the  Departments,  relating  to  the  time  of  mak- 
ing annual  reports,  and  the  time  of  furnishing  copies  thereof  to  the  printer,  are- 
contained  in  R.  S.  S§  195,  196,  ante,  §§  278,  279. 

General  provisions  relating  to  the  submission  by  the  heads  of  Departments 
to  Congress  of  estimates  of  expenditures  and  appropriations  are  contained  in- 
Tide  XLI,  "Appropriations." 

§  333.  (R.  S.  §  229,  as  amended,  Act  March  2,  1895,  c.  177,  §  1.) 
Annual  statement  of  expenditures  for  contingent  expenses. 
The  Secretary  of  War  shall  lay  before  Congress,  at  the  com- 
mencement of  each  regular  session,  a  statement  of  the  expenditure 
of  the  moneys  appropriated  for  the  contingent  expenses  of  the  mil- 
itary establishment. 

Act  March  3,  1809,  c.  28,  §  5,  2  Stat.  536.  Act  March  2,  1895,  c.  177,  | 
1,  28  Stat.  787. 

This  section,  as  enacted  in  the  Revised  Statutes,  required  the  Secretary  to- 
lay  before  Congress,  at  the  commencement  of  each  regular  session,  "a  state- 
ment of  all  contracts  for  supplies  or  services  which  have  been  made  by  him. 
or  under  his  direction  during  the  year  preceding."  The  Army  appropriation 
act  of  July  5,  1884,  c.  217,  i  1,  23  Stat.  109,  also  required  the  Quartermaster- 
General  and  the  Commissary-General  of  Subsistence  to  report  all  purchases  of 
supplies  made  by  their  Departments  to  the  Secretary  of  War,  for  transmission 
to  Congress  annually.  These  requirements  were  expressly  repealed  by  the- 
legislative,  executive,  and  judicial  appropriation  act  of  1895,  cited  above. 

The  powers  and  duties  of  the  Secretary  as  to  the  purchase  and  transporta- 
tion of  supplies  were  prescribed  by  R.  S.  S  219,  ante,  §  321. 

Provisions  applicable  to  all  the  Departments,  as  to  reports  of  expenditure 
of  contingent  funds,  were  made  by  R.  S.  §  193,  and  Act  March  3,  1877,  c  102, 
I  1,  ante,  H  275,  276. 

The  Secretary  was  directed  to  submit  to  Congress  annually  a  report  of  ex- 
penditures made  by  him  in  the  execution  of  the  requirements  as  to  issue  of 
arms,  etc.,  to  the  militia,  of  Act  Jan.  21,  1903,  c.  196,  $  13,  as  amended  by 
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Act  May  27,  1908,  c.  204,  S  8,  by  a  proviso  annexed  to  that  section  as  so 
amended,  set  forth  post,  |  3050. 

Notes  of  Deoisioiis 

Purposes  of  expendltures^The  con-  cerned  in  setting  fire  to  certain  qaarter- 

tingent  fund   of  the  War  Department  master's  buildings,   erected  on  ground, 

cannot  be  applied  to  meet  the  expense  which  was  rented  to  the  United  States, 

attending  the  employment  of  a  detec-  but  jurisdiction  over  which  had  never 

tive  to  dib'cover  and  furnish   evidence  been  ceded   by  the  state.     (1879)    16 

necessary  to  convict  the  persons  con-  Op.  Atty.  Gen.  412. 

§  334.  (R.  S.  §  230.)     Report  of  bids  for  works. 

Whenever  the  Secretary  of  War  invites  proposals  for  any  works, 
or  for  any  materials  or  labor  for  any  work,  he  shall  report  to  Con- 
gress, at  its  next  session,  all  bids  therefor,  with  the  names  of  the 
bidders. 

Act  June  23,  1866,  c.  138,  f  3,  14  Stat.  73. 

The  duties  of  the  Secretary  of  War  in  regard  to  contracts  for  works,  or  for 
material  or  labor  therefor,  or  material  for  public  improvements,  were  pre- 
scribed by  R.  S.  §  3717,  and  Act  March  3,  1875,  c  133,  §  2,  post,  f  §  6858,  6859. 

(R.  S.  §  231.    Transferred  to  Title  LXIII.) 

This  section  required  the  Secretary  to  cause  to  be  prepared  and  submitted  to 
Congress,  in  connection  with  reports  of  examinations  and  surveys  of  rivers 
and  harbors,  statements  showing  the  effect  of  the  improvements  contemplated. 
It  is  placed,  with  other  provisions  relating  to  the  subject,  under  Title  LXIII, 
"Rivers  and  Harbors  and  Canals,''  Chapter  B,  post,  §  9871. 

Estimates  by  the  Secretary  of  War  for  river  and  harbor  improvements  were 
required  by  provisions  of  Act  June  4,  1897,  c.  2,  §  1,  post,  §  6699. 

Provisions  authorizing  the  Secretary  of  War  to  sell  land  or  other  property 
acquired  for  river  and  harbor  improvements  when  no  longer  needed  or  when 
no  longer  serviceable  were  made  by  Act  June  13,  1902,  c.  1079,  §  5,  post,  i 
9882. 

Provisions  authorizing  the  Secretary  of  War  to  complete  works  for  river  and 
harbor  improvements  by  contract  or  otherwise  were  made  by  Act  March  2, 
1907,  c.  2509,  i  1,  post,  §  9885. 

(R.  S.  §  232.  Repealed.) 
This  section  required  the  Secretary  to  lay  before  Congress,  each  year,  an 
abstract  of  the  returns  of  the  adjutants-general  of  the  several  states,  of  the 
militia  thereof.  It  was  repealed  by  the  act  to  promote  the  efficiency  of  the 
militia,  and  for  other  purposes,  which  contained  more  comprehensive  provisions 
of  the  same  nature.    Act  Jan.  21,  1903,  c  196,  i  12,  post,  S  3053. 

§  335.  (Act  Aug.  24,  1912,  c.  391,  §  1.)  Adjustment  and  report  of 
claims  for  damages  to  private  property  due  to  military  op- 
erations. 
Hereafter  the  Secretary  of  War  is  authorized  to  consider,  ascer- 
tain, adjust,  and  determine  the  amounts  due  on  all  claims  for  dam- 
ages to  and  loss  of  private  property  when  the  amount  of  the  claim 
does  not  exceed  the  sum  of  one  thousand  dollars,  occasioned  by 
heavy  gun  fire  and  target  practice  of  troops,  and  for  damages  to 
vessels,  wharves,  and  other  private  property,  found  to  be  due 
to  maneuvers  or  other  military  operations  for  which  the  Govern- 
ment is  responsible,  and  report  the  amounts  so  ascertained  and 
determined  to  be  due  the  claimants  to  Congress  at  each  session 
thereof  through  the  Treasury  Department  for  payment  as  legal 
claims  out  of  appropriations  that  may  be  made  by  Congress  there- 
for.    (37  Stat.  586.) 

This  was  a  proviso  annexed  to  an  appropriation  for  settlement  of  claims  for 
damages  to  private  property,  in  the  Army  appropriation  act  for  the  fiscal  year 
1913,  cited  above. 

A  similar  provision  for  adjustment  and  report  by  the  Secretary  of  the  Navy 
of  claims  not  exceeding  $500  for  damages  by  collision  for  which  vessels  of 
the  Navy  shall  be  found  responsible,  was  made  by  Act  June  24,  1910,  c.  878, 
post,  I  652. 
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CHAPTER  B 
The  Adjutant-General's  Office 

The  Adjutant-General's  Office  and  the  Record  and  Pension  Office,  which 
previoasly  had  been  separate  bureaus  of  the  War  Department,  were  consti- 
toted  a  consolidated  bureau,  to  be  known  as  the  Military  Secretary's  Office  of 
the  War  Department,  and  the  officers  of  the  Adjutant-General's  Department, 
except  the  Adjutant-General,  and  the  officers  of  the  Record  and  Pension  Office 
were  constituted  one  department  of  the  Army,  to  be  known  as  the  Military 
Secretary's  Department,  by  provisions  of  Act  April  23,  1904,  c.  1485,  post, 
H  1766,  1767.  But  said  department  of  the  Army  is  to  be  known  as  the  Adju- 
tant-General's Department,  and  said  office  of  the  War  Department  is  to  be 
known  as  the  Adjutant-General's  Office,  by  a  provision  of  Act  March  2,  1907, 
c.  2511,  also  set  forth  post,  1 1769. 

This  chapter  includes  other  provisions  relating  to  said  former  Record  and 
Pension  Office,  as  well  as  those  relating  to  the  former  Adjutant-General's  Of- 
fice, applicable  to  said  consolidated  Bureau  of  the  War  Department. 

Sec.  Sec. 

886.  Military  records   of  volunteer  ar-  from  possession  of  any  official  of 

mies  and  pension,  etc.,  business  United  States. 

connected  therewith.  341.  Military  records  of  wars  prior  to 

337.  Military  records  of  Revolution  and  civil  war. 

of  War  of  1812.  342.  Records  of  volunteer  army  and  of 

338.  Military  records  of  Revolution  and  militia  while  in  service  of  United 

of  War  of  1812.  States. 

330.  Military  and  naval  records  of  Rev-  343.  Transcript  of  military  history   of 

olntionary   War   to   be   collected  any   regiment  or  company  of   a 

with  a  view  to  publication.  State  to  be  furnished  to  the  Gov- 

340.  Military  and  naval  records  of  Rev-  ernor. 

olutionary  War  to  be  transferred  344.  Roster  of  Union  and  Confederate 

armies. 

§  336.  (Act  May  9,  1892,  c.  62.)  Military  records  of  volunteer 
armies  and  pension,  etc.,  business  connected  therewith. 
The  division  organized  by  the  Secretary  of  War  in  his  office 
for  the  preservation  and  custody  of  the  records  of  the  volunteer 
armies  under  the  name  of  the  record  and  pension  division  is  hereby 
established  as  now  organized,  and  shall  hereafter  be  known  as 
the  Record  and  Pension  Office  of  the  War  Department;  and  the 
President  is  hereby  authorized  to  select  an  officer  of  the  Army 
whom  he  may  consider  to  be  especially  well  qualified  for  the  per- 
formance of  the  duties  hereinafter  specified  and,  by  and  with  the 
advice  and  consent  of  the  Senate,  to  appoint  him  in  the  Army  to  be 
chief  of  said  office,  who  shall  have  the  rank,  pay,  and  allowances  of  a 
colonel,  and  shall,  under  the  Secretary  of  War,  have  charge  of  the 
military  and  hospital  records  of  the  volunteer  armies  and  the  pension 
and  other  business  of  the  War  Department  connected  therewith ;  and 
all  laws  or  parts  of  laws  inconsistent  with  the  terms  of  this  act  are 
hereby  repealed.     (27  Stat.  27.) 

This  act  was  entitled  *'An  act  to  provide  for  the  permanent  preservation  and 
custody  of  the  records  of  the  volunteer  armies  and  for  other  purposes." 

A  previous  provision,  authorizing  the  Secretary  of  the  Treasury  to  deliver  to 
the  Secretary  of  War  the  pay  rolls  of  the  volunteer  forces  during  the  civil 
war,  to  enable  the  Secretary  of  War  to  have  the  records  of  said  forces  made 
complete,  said  rolls  to  be  returned  to  the  Treasury  Department,  which  was 
made  by  Act  March  2,  1889,  c.  410,  |  1,  25  Stat.  912,  is  omitted  as  temporary 
and  executed. 

Subsequent  provisions  for  the  collection  and  preservation  of  other  similar 
military  records  are  set  forth  post,  §{  337-342. 

The  compilation  from  the  records  of  a  complete  roster  of  the  Union  and 
Confederate  armies  was  authorized  by  a  provision  of  Act  Feb.  25,  1903,  c.  755, 
1 1,  post,  S  344. 

Further  provisions  relating  to  the  rank,  pay,  etc.,  of  the  chief  of  the  Record 
and  Pension  Office,  and  for  an  assistant  chief,  were  made  by  Act  March  2, 
1899,  c.  352,  I  8,  30  Stat.  979,  and  those  officers  were  continued  as  part  of 
the  Army  by  section  1  of  that  act,  and  were  excepted  from  its  requirements 
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relative  to  the  reduction  of  the  Army  on  July  1,  1901,  by  a  provision  of  Act 
March  3,  1899,  c.  423,  §  1,  30  Stat.  1067.  All  these  provisions  relating  to  the 
rank,  etc.,  of  these  officers  were  superseded  by  Act  Feb.  2,  1901,  c.  192,  §  25, 
31  Stat.  754,  which  provided  that  the  officers  of  the  Record  and  Pension  Office 
should  be  a  chief,  with  the  rank  of  brigadier  general,  and  an  assistant  chief, 
with  the  rank  of  major,  any  person  afterwards  appointed  chief  to  have  the 
rank  of  colonel. 

In  connection  with  the  establishment  of  a  department  of  the  Army,  to  be 
known  as  the  Military  Secretary's  Department,  constituted  of  the  officers  of 
the  Adjutant-General's  Department,  except  the  Adjutant-General,  and  the  of- 
ficers of  the  Record  and  Pension  Office,  by  provisions  of  Act  April  23,  1904,  c. 
1485,  post,  f  1766,  accompanying  provisions  of  the  same  act,  also  set  forth 
post,  §  1767,  constituted  the  Adjutant-General's  Office  and  the  Record  and  Pen- 
sion Office,  previously  bureaus  of  the  War  Department,  a  consolidated  bureau 
to  be  known  as  the  Military  Secretary's  Office  of  the  War  Department;  and 
provisions  for  the  transfer  of  employes  and  of  appropriations  from  either  of 
said  offices  to  said  consolidated  bureau  were  made  by  said  Act  April  27,  1904» 
c.  1630,  §  1.  The  Military  Secretary's  Department  is  to  be  known  as  the  Ad- 
jutant-General's Department,  and  the  Military  Secretary's  Office  of  the  War 
Department  is  to  be  known  as  the  Adjutant-General's  Office,  by  provisions  of 
Act  March  2,  1907,  c.  2511,  post,  §  1769. 

Provisions  relating  to  vacancies  in  the  office  of  Assistant  Chief  of  the  Rec- 
ord and  Pension  Office,  and  to  changes  of  the  titles  of  that  officer  and  other 
officers,  were  made  by  Act  AprH  23,  1904,  c.  1485,  33  Stat.  262,  Act  March  2, 
1905,  c.  1307,  33  Stat.  830,  and  Act  March  2,  1907,  c.  2511.  34  Stat.  1158. 

The  appropriations  for  the  Adjutant-General's  Office  for  the  fiscal  year  1917 
were  made  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat. 

Notes  of  DeeisioBs 

Former    Volunteer    Pension    Branch  c.  352,  |  8,  30  Stat  979,  that  the  Chief 

not  within  clasirifled  service.— The  Vol-  of  the  Record  and  Pension  Office  should 

unteer  Pension  Branch  of  the  War  De-  have  the  rank,  pay,  and  allowances  of 

partment  was  not  within  the  classified  a  brigadier  general,  did  not  create   a 

service,  and  after  its  merger  in  the  Rec-  new   office.     The    office    remained   the 

ord  and  Pension  Division,  which  was  same  as  when  established,  to  be  filled 

under  the  civil  service  rules,  former  po-  iu  the  same  manner  and  with  the  same 

Bitions  therein  could  not  be  classified.  duties  and  obligations.     (1899)  22  Op. 

(1897)  22  Op.  Atty.  Gen.  6.  Atty.  Gen.  480. 

Upon  the  approval  of  the  act  the  chief 

Office  of  Chief  of  Record  and  Pension  became  entitled  to  the  increased  rank 

Office.— The  acceptance,  by  a  surgeon  of  and  pay  without  the  necessity  of  a  nomi- 

the  Army,  of  an  appointment  under  this  nation  by  the  President  and  confirma- 

act  as  Chief  of  the  Record  and  Pension  tion  by  the  Senate.    Id. 

Office,  with  the  rank,  pay,  and  allow-  The  acceptance  or  nonacceptance  by 

ances  of  a  colonel,  created  a  vacancy  in  the  chief  of  the  new  commission,  with 

the  former  office.     (1892)  ^  Op.  Atty.  the  added  rank,  did  not  change  his  offi- 

Gen.  427.  cial    status    or   in    any    manner   affect 

The  provision  of  Act  March  2,  1899,  him.     Id. 

§  337.  (Act  July  27,  1892,  c.  267.)  Military  records  of  Revolu- 
tion and  of  War  of  1812. 
That  the  military  records  of  the  American  Revolution  and  of 
the  war  of  eighteen  hundred  and  twelve,  now  preserved  in  the 
Treasury  and  Interior  Departments,  be  transferred  to  the  War 
Department,  to  be  preserved  in  the  Record  and  Pension  division, 
of  that  Department,  and  that  they  shall  be  properly  indexed  and  ar- 
ranged for  use.    (27  Stat.  275.) 

This  act  was  entitled  "An  Act  to  provide  for  the  collection,  custody,  and  ar- 
rangement of  the  military  records  of  the  American  Revolution  and  the  War 
of  1812." 
A  preamble,  preceded  the  enacting  clause,  as  follows: 

"Whereas  the  military  records  of  the  American  Revolution  and  of  the  war 
of  eighteen  hundred  and  twelve  are  now  preserved  in  different  Executive  De- 
partments of  the  Government  and  are  not  easily  accessible;    and 

"Whereas  it  is  important  that  they  should  be  collected  in  one  Department, 
where  they  could  be  easily  consulted  and  properly  indexed  and  arranged  for 
use:  Therefore, 
"Be  it  enacted,"  etc. 

Further  provision  for  the  transfer  of  such  records  from  any  of  the  Depart- 
ments was  made  by  Act  Aug.  18,  1804,  c.  301,  §  1,  post,  §  338. 

Provisions  for  the  collection  of  the  military  and  naval  records  of  the  Rev- 
olutionary War  with  a  view  to  their  publication,  and  the  transfer  of  all  such 
records  in  the  possession  of  any  official  of  the  United  States,  the  military  rec* 
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ordB  to  the  War  Department  and  the  naval  records  to  the  Naval  DeiMirtment, 
were  made  by  Act  March  2, 1913,  c.  94,  {|  1,  2,  post,  If  339,  340. 

§  338.  (Act  Aug.  18,  1894,  c.  301,  §  1.)  Military  records  of  Rev- 
olution and  of  War  of  1812. 
All  military  records,  such  as  muster  and  pay  rolls,  orders,  and 
reports  relating  to  the  personnel  or  the  operations  of  the  armies 
of  the  Revolutionary  war  and  of  the  war  of  eighteen  hundred  and 
twelve,  now  in  any  of  the  Executive  Departments,  shall  be  trans- 
ferred to  the  Secretary  of  War  to  be  preserved,  indexed  and  pre- 
pared for  publication.     (28  Stat.  403.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1895,  cited  above. 

The  transfer  of  military  rolls  and  records  of  wars  prior  to  the  civil  war, 
from  other  Departments  to  the  War  Department,  was  provided  for  by  Bes. 
Aprfl  28,  1904,  No.  35,  post,  f  341. 

The  transfer  of  military  and  naval  records  of  the  Revolutionary  War  In  the 
possession  of  any  official  of  the  United  States,  the  military  records  to  the 
War  Department  and  the  naval  records  to  the  Navy  Department,  was  pro- 
vided for  by  Act  March  2,  1913,  c.  94,  f  2,  post,  §  341. 

§  339.  (Act  March  2,  1913,  c.  94»  §  1.)  MiliUry  and  naval  rec- 
ords of  Revolutionary  War  to  be  collected  with  a  view  to 
publication. 

Within  the  limits  of  the  appropriation  herein  made,  the  Secre- 
tary of  War  is  hereby  authorized  and  directed  to  collect  or  copy 
and  classify,  with  a  view  to  publication,  the  scattered  military 
records  of  the  Revolutionary  War,  including  all  troops  acting  un- 
der State  authority,  and  the  Secretary  of  the  Navy  is  hereby  au- 
thorized and  directed  to  collect  or  copy  and  classify,  with  a  view 
to  publication,  the  scattered  naval  records  of  the  Revolutionary 
War.     (37  Stat.  723.) 

This  section  and  the  section  next  following  were  sections  1  and  2  of  an  act 
entitled  "An  Act  to  authorize  the  collection  of  the  military  and  naval  records 
of  the  Revolutionary  War  with  a  view  to  their  publication." 

The  appropriation  mentioned  in  this  section,  which  was  made  by  section  3  of 
the  act,  was  $25,000  for  the  War  Department  and  $7,000  for  the  Nary  De- 
partment, to  be  expended  respectively  under  the  direction  of  the  Secretary 
of  War  and  the  Secretary  of  the  Navy,  who  were  required  to  make  to  Con- 
gress each  year  detailed  statements  of  the  expenditures  thereof ;  no  part  of  the 
snm  appropriated  to  be  used  in  the  purchase  of  records  in  the  hands  of  private 
owners  or  in  public  depositories.  Said  section  3  is  omitted  as  temporary  only. 
Previous  provisions  for  the  collection  of  military  records  of  the  Revolution 
were  made  by  Act  July  27,  1802,  c.  267,  and  Act  Aug.  18,  1894,  c  301,  §  1, 
ante,  §f  387,  338. 

§  340.  (Act  March  2,  1913,  c.  94,  §  2.)     Military  and  naval  rec- 
ords of  Revolutionary  War  to  be  transferred  from  possession 
of  any  official  of  United  States. 
All  such  records  in  the  possession  or  custody  of  any   official 
of  the  United  States  shall  be  transferred,  the  military  records  to 
the  War  Department  and  the  naval  records  to  the  Navy  Depart- 
ment.   (37  Stat.  723.) 

See  notes  to  preceding  section. 

§  341.  (Res.  April  28,  1904,  No.  35.)  Military  records  of  wars 
prior  to  civil  war. 

That  the  military  rolls  and  records  of  the  Indian  wars  or  any 
other  wars  prior  to  the  civil  war,  now  preserved  in  the  interior 
or  other  Departments,  be  transferred  to  the  War  Department,  to  be  pre- 
served in  the  Record  and  Pension  Office  of  that  Department,  and  that 
they  shall  be  properly  indexed  and  arranged  for  use.    (33  Stat.  591.) 
This  was  a  joint  resolution,  entitled  "Joint  resolution  providing  for  the  trans- 
fer of  certain  military  rolls  and  records  from  the  Interior  and  other  Depart- 
ments to  the  War  Department." 

A  similar  provision  for  the  trfinsfer  to  the  Navy  Department  of  naval  rec- 
ords, rolls,  etc.,  of  wars,  down  to  the  War  of  the  Rebellion,  was  made  by  Act 
April  27, 1904,  c.  1630,  {  1,  post,  S  618. 
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§  342.  (Act  April  25»  1914,  c.  71,  §  9.)  Returns  and  muster  rolls  of 
volunteer  forces,  and  records  on  muster  out;  daiily  record  of 
soldiers  reported  sick  or  wounded. 
All  returns  and  muster  rolls  of  organizations  of  the  volunteer  forces 
and  of  militia  organizations  while  in  the  service  of  the  United  States 
shall  be  rendered  to  The  Adjutant  General  of  the  Army,  and  upon 
the  muster  out  of  such  organizations  the  records  pertaining  to  them 
shall  be  transferred  to  and  filed  in  The  Adjutant  General's  Office.  And 
regimental  and  all  other  medical  officers  serving  with  volunteer  troops, 
or  with  militia  organizations  in  the  service  of  the  United  States,  in  the 
field  or  elsewhere,  shall  keep  a  daily  record  of  all  soldiers  reported 
sick  or  wounded,  as  shown  by  the  morning  calls  or  reports,  and  shall 
deposit  such  reports,  with  other  reports  provided  for  in  this  section, 
in  The  Adjutant  General's  Office,  as  provided  for  herein  for  other 
reports,  returns,  and  muster  rolls.    (39  Stat.  350.) 

This  provision  supersedes  Act  April  22,  1898,  c.  187,  {f  8,  whieh  required 
that  the  records  named  should  be  transferred  to  and  filed  in  the  Record  and 
Pension  Office  of  the  War  Department. 

§  343.  (Act  March  2,  1895,  c.  177,  §  1.)  Transcript  of  military 
history  of  any  regiment  or  company  of  a  State  to  be  furnished 
to  the  Governor. 

The  Secretary  of  War  shall,  upon  the  application  of  the  Gov- 
ernor of  any  State,  furnish  to  such  Governor  a  transcript  of  the 
military  history  of  any  regiment  or  company  of  his  State,  under  such 
regulations  as  the  Secretary  of  War  may  prescribe,  at  the  expense 
of  such  State.     (28  Stat.  788.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1896,  cited  above.  It  was  repeated  in  the  similar  act 
for  the  following  year.    Act  May  28,  1896,  c.  252,  §  1,  29  Stat  161. 

§  344.  (Act  Feb.  25,  1903,  c.  755,  §  1.)  Roster  of  Union  and  Con- 
federate armies. 
Under  the  direction  of  the  Secretary  of  War  the  Chief  of  the 
Record  and  Pension  Office  shall  compile,  from  such  official  rec- 
ords as  are  in  the  possession  of  the  United  States  and  from  such 
other  authentic  records  as  may  be  obtained  by  loan  from  the  various 
States  and  other  official  sources,  a  complete  roster  of  the  officers 
and  enlisted  men  of  the  Union  and  Confederate  armies.  (32  Stat. 
884.) 

This  waR  a  proviso  annexed  to  an  appropriation  for  the  Record  and  Pension 
Office  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the  fiscal 
year  1904,  cited  above. 


CHAPTER  C 
The  Bureau  of  Insular  Affairs 

The  Bureau  of  Insular  Affairs,  organized  by  the  Secretary  of  War,  was  con- 
tinued, to  be  known  thereafter  as  the  Bureau  of  Insular  Affairs  of  the  War 
Department,  by  provisions  of  Act  July  1,  1902,  c.  1369,  §  87,  post,  §  345. 

Other  provisions  relatincr  to  the  organization,  officers,  etc.,  of  said  Bureau 
are  included  in  this  chapter. 
Sec.  Sec. 

345.  Bureau  of  Insular  Afifaira  con  tin-      346.  Chief  of  Bureau. 

ued.  347.  Assistant  to  Chief  of  Bureau. 

345a.  Bureau  of  Insular  Affairs  of  War      348.  Additional    assistant    to    Chief    of 
Department  [not  aflfected].  Bureau. 

§  345.  (Act  July  1,  1902,  c.  1369,  §  87.)     Bureau  of  Insular  Af- 
fairs continued. 
The  Division  of  Insular  Aflfairs  of.  the  War  Department,  organ- 
ized by  the  Secretary  of  War.  is  hereby  continued  until  otherwise 
provided,  and  shall  hereafter  be  known  as  the  Bureau  of  Insular 
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AflFairs  of  the  War  Department.  The  business  assigned  to  said  Bu- 
reau shall  embrace  all  matters  pertaining  to  civil  government  in  the 
island  possessions  of  the  United  States  subject  to  the  jurisdiction  of 
the  War  Department.    (32  Stat.  712.) 

This  section  was  part  of  the  act  to  provide  temporarily  for  the  civU  goyem- 
ment  of  the  Philippine  Islands,  cited  above. 

The  section  further  authorized  the  Secretary  of  War  to  detail  an  officer  of 
the  Army  to  act  as  Chief  of  the  Bureau,  said  officer  while  acting  under  said 
detail  to  have  the  rank,  pay,  and  allowances  of  a  colonel.  This  part  of  the 
section  was  superseded  by  the  provisions  for  the  appointment  of  a  Chief  of 
the  Bureau,  by  Act  June  25,  1006,  c.  3528,  and  for  the  detail  of  officers  of  the 
Army  to  act  as  assistants  to  the  Chief  of  the  Bureau,  by  Act  March  2,  1907, 
c  2511,  and  Act  March  23, 1910,  c.  115.  post,  §§  347,  348. 

The  appropriations  for  the  Bureau  of  Insular  Affairs  for  the  fiscal  year  1917 
were  made  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat. 

Notes  of  DeeisioBs 

Bureau  part  of  Department.— Under  order  referred  to,  continued  this  rela- 
the  instructions  of  the  President  to  the  •  tion.  The  reasonable  inference  is  there- 
Philippine  Commission  of  April  7,  1900,  fore  that,  until  otherwise  provided,  Con- 
and  the  executive  order  of  June  21,  gress  intended  that  the  government  for 
1901,  the  powers  and  duties  thereby  the  Philippine  Islands  should  be  re- 
conferred  npon  the  Commission  and  garded  as  a  branch  of  the  War  Depart- 
the  civil  governor  were  to  be  exercised  ment  (1902)  24  Op.  Atty.  Gen.  534. 
under  the  direction  and  control  of  the  The  Bureau  of  Insular  Affairs  is  an 
Secretary  of  War,  and  this  act,  in  rati-  integral  part  of  the  War  Department 
fying  and  approving  the  instructions  and  (1907)   26  Op.   Atty.   Gen.  209. 

§  345a.  (Act  June  3,  1916,  c.  134,  §  14.)     Bureau  of  Insular  Af- 
fairs of  War  Department  [not  affected]. 
Nothing  in  this  Act  shall  be  construed  to  repeal  existin^f  laws  re- 
lating to  the  organization  of  the  Bureau  of  Insular  Affairs  of  the 
War  Department.    (39  Stat.) 

This  is  section  14  of  the  act  entitled  "An  act  for  malcing  further  and  more 
effectual  provision  for  the  national  defense,  and  for  other  purposes,'*  Act  June 
3,  1916,  c.  134,  the  other  sections  of  which  are  set  forth  post,  under  Title  XIV, 
The  Army,  and  Title  XVI.  The  Militia. 

§  346.  (Act  June  25,  1906,  c.  3528.)     Chief  of  Bureau. 

The  Chief  of  the  Bureau  of  Insular  Affairs  of  the  War  Depart- 
ment shall  hereafter  be  appointed  by  the  President  for  the  period 
of  four  years,  unless  sooner  relieved,  with  the  advice  and  consent 
of  the  Senate,  and  while  holding  that  office  he  shall  have  the  ranl^, 
pay,  and  allowances  of  a  brigadier-general.     (34  Stat.  456.) 

This  act  was  entitled  "An  act  to  increase  the  efficiency  of  the  Bureau  of 
Insular  Affairs  of  the  War  Department." 

§  347.  (Act  March  2,  1907,  c.  2511.)     Assistant  to  Chief  of  Bu- 
reau. 

The  Secretary  of  War  is  hereby  authorized  to  detail  an  officer 
of  the  Army,  whom  he  may  consider  especially  well  qualified, 
to  act  as  principal  assistant  to  the  Chief  of  the  Bureau  of  Insular  Af- 
fairs of  the  War  Department,  and  said  principal  assistant  while  acting 
under  said  detail  shall  have  the  rank,  pay,  and  allowances  of  a  major : 
And  provided  further,  That  the  provisions  of  section  twenty-seven  of 
the  Act  of  February  second,  nineteen  hundred  and  one,  with  reference 
to  the  transfer  of  officers  of  the  line  to  the  departments  of  the  staff 
for  tours  of  service,  shall  apply  to  the  vacancy  created  by  this  Act 
and  to  the  return  of  the  officer  so  detailed  to  the  line  of  the  Army. 
(34  Stat  1162.) 

This  was  a  provision  foUowing  appropriations  for  officers  of  the  Bureau  in 
the  Army  appropriation  act  for  the  fiscal  year  1908,  cited  above. 

Act  Feb.  2,  1901,  c.  192,  §  27,  mentioned  in  this  section,  is  set  forth  post,  § 
1908. 

The  appointment  of  an  additional  officer  of  the  Army  as  assistant  to  the 
Chief  of  the  Bureau  was  authorized  by  a  provision  of  Act  March  23,  1910,  c. 
115,  post,  i  848. 
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§  348.  (Act  March  23,  1910,  c.  115.)  Additional  assistant  to  Chief 
of  Bureau. 
The  Secretary  of  War  is  hereby  authorized  to  detail  one  additional 
officer  of  the  army  as  assistant  to  the  Chief  of  the  Bureau  of  Insular 
Affairs,  under  the  same  provisions  of  law  in  regard  to  the  vacancy 
in  the  line  thus  created  and  return  to  the  line  as  govern  in  the  case  of 
the  assistant  authorized  by  the  Act  of  March  second,  nineteen  hun- 
dred and  seven;  and  the  assistant  herein  authorized  while  serving 
in  this  capacity  shall  have  the  rank,  pay,  and  allowances  of  colonel; 
and  both  officers  detailed  in  the  Bureau  of  Insular  Affairs  shall  here- 
after be  designated,  while  on  this  duty,  as  assistants  to  the  chief  of 
the  bureau.     (36  Stat.  248.) 

This  was  a  provision  following  appropriations  for  pay  of  the  staff  corps,  etc., 
in  the  Army  appropriation  act  for  the  fiscal  year  1912,  cited  above. 

The  provision  of  Act  March  2,  1907,  c.  2511,  mentioned  in  this  section,  Is 
set  forth  ante,  §  347. 

No  officer  holding  a  permanent  commission  in  the  Army  with  rank  below 
that  of  major  shall  be  detailed  as  assistant  to  the  Chief  of  the  Bureau  with 
rank  of  colonel,  by  a  provision  of  Act  Aug.  24,  1912,  c.  891,  §  1,  post,  §  1999. 
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CHAPTER  ONE 
The  Department 


Bee. 

849.  Establishment  of  the  Department 
of  the  Treasury. 

350.  Assistant  Secretaries. 

351.  Additional  Assistant  Secretary. 

352.  Organization  of  Department,  ofBc- 

ea,  and  salaries. 

353.  Chief  clerk  to  be  chief  executive 

officer  of  Department;  designa- 
tion to  sign  official  papers,  etc. 

354.  Deputy  disbursing  clerk. 

355.  DiTisions  of  Loans  and  of  Curren- 

cy consolidated. 

356.  Division  of  Bookkeeping  and  War- 

rants. 

857.  Office  of  Supervising  Architect;  of- 

ficers, clerks,  etc.;  estimates  for 
salaries  of  employes  previously 
paid  from  appropriation  for  ex- 
penses of  public  buildings,  and 
appropriations  therefor. 

858.  Technical  experts  in  office  of  Su- 

pervising Architect  for  standard- 
izing construction  and  equipment 
of  public  buildings. 

359.  Law  clerks  in  offices  of  Comptrol- 

ler and  Auditors. 

360.  Clerks,   etc,    iu    office   of  Auditor 

for  Post  Office  Department,  to 
audit  accounts  of  Postal  Savings 
System. 

861.  Clerks,  etc.,  in  office  of  Treasurer, 
to  transact  business  of  Postal 
Savings  system. 

362.  Leaves  of  absence  for  piece-rate 
employes  in  the  Office  of  the  Au- 
ditor for  Post  Office  Department. 


Sec 

863.  Office    of    Deputy    Register    abol- 
ished. 
861.  Additional  Deputy  Commissioner, 
heads  of  divisions,  clerks,  etc.,  in 
office  of  Commissioner  of  Inter- 
nal Revenue. 
364a.  Additional    chiefs    of    divisions, 
clerks,  etc.,  supplies,  etc.,  in  of- 
fice of  Commissioner  of  Internal 
Revenue,   for  collection   of  in- 
come tax. 
365.  Detail  of  officers  for  duty  at  De- 
partment. 
866.  Detail  of  officers  of  Revenue-Cut- 
ter Service  for  duty  in  District 
of  Columbia. 

367.  Detail  of  members  of  field  force  of 

Public     Buildings     Service     for 
duty  in  Office  of  Supervising  Ar- 
chitect. 
867a.  Transfer  and  appointment  in  of- 
fice  of  Treasurer   of  employ^ 
detailed  thereto. 

368.  Public   accounts  to  be   settled  in 

the  Department  of  the  Treasury. 

869.  Commencement  of  the  fiscal  year. 

870.  Accounts    of    receipts   of   internal 

revenue. 

371.  Accounts  of  expenditures  for  con- 

tingent expenses. 

372.  Appropriations  for  Bureau  of  En- 

graving and  Printing  not  to  be 
held  as  for  contingent  expenses. 
873.  Control  and  expenditure  of  appro- 
priations for  contingent  expenses, 
under  designated  officers. 
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Sec.  Sec. 

374.  Purchase  of  stationery  for  internal      378.  Restrictions  upon  clerks  in  the  De- 

revenue  service.  partment. 

375.  Accounts  of  expenditures  for  fur-      878a.  Enforcement  of  laws  relating  to 

niture  and  repairs.  Treasury      Department;       em- 

376.  Temporary  clerks.  "  ployment  of  persons  paid  from 

377.  Restrictions  upon    officers  of    the  certain  appropriations  for. 

Department. 

§  349.  (R.  S.  §  233.)     Establishment  of  the  Department  of  the 
Treasury. 
There  shall  be  at  the  seat  of  Government  an  Executive  Depart- 
ment to  be  known  as  the  Department  of  the  Treasury,  and  a  Sec- 
retary of  the  Treasury,  who  shall  be  the  head  thereof. 
Act  Sept.  2,  1789,  c.  12,  §  1,  1  Stat.  65. 
%  Notes  of  Deeiaioiis 

Act  establishing  department—The  Treamiry  not  local  to  District  of  Co- 
Department  of  the  Treasury  was  estab-  lumbla.— The  Treasury  of  the  United 
lished,  with  a  "Secretary  of  the  Treas-  States  has  no  locality,  and  credits  upon 
ury"  to  be  deemed  the  head  of  the  De-      it  are  not  bona  notabilia  confined  to  the 

?*'?f  r^A^i  ^^""^  ^l^^  ^'  ^T?ooo;  ^h      I>istrict   of   Columbia.      (1854)    6  Op^ 
1  Stat  65.     In  re  Hennen   (1839)   13       * ..      >n,^„    frprj 

Pet  230,  259,  10  L.  Ed.  138;   (1855)  ^"^-  ^®°*  ^^' 

7  Op   Atty.  Gen.  453,  461.  ^Ited    without    deflnlto    application. 

Nothing  was  said  in  the  act  estabUsh-  ^^  ,  ^  ^  tt  q   (1A7R\  qi  T7  «5%«ft  qftR 

ing  the  department  as  to  the  method  of  S.  .^^^'Ao;  ^l^^        Y^u  \f  7^   n 

appointing   the    Secretary;   the   matter  23  L.  Ed.  237;  Price  v.  Abbott  (C.  O. 

was  left  to  the  provision  of  Const  art  1^83)  17  Fed.  506.  507;  Stanton  v.  WU- 

2,  §  2,  which  vests  the  power  of  appoint-  keson  (D.  C.  1876)  Fed.  Cas.  No.  13,- 

ment  in  the  President     (1884)  18  Op.  299;  Frelinghuysen  v.  Baldwin  (D.  C. 

Atty.  Gen.  58.  1882)  12  Fed.  395,  396. 

§  350.  (R.  S.  §  234.)     Assistant  Secretaries. 

There  shall  be  in  the  Department  of  the  Treasury  two  Assistant 
Secretaries  of  the  Treasury,  who  shall  be  appointed  by  the  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  Senate,  and  shall 
each  be  entitled  to  a  salary  of  [six  thousand  dollars]  a  year,  to  be 
paid  monthly. 

Act  March  3,  1849,  c.  108,  §  13,  9  Stat  396.  Act  March  3,  1857,  c  lOT, 
§  5.  11  Stat.  220.  Act  March  14,  1864,  c.  30,  §  3,  13  Stat  26.  Act  March  3, 
1873,  c.  226,  17  Stat.  486. 

A  subsequent  provision  for  two  Assistant  Secretaries  was  made  by  Act 
March  3,  1875,  c.  130,  §  2,  post  §  352. 

The  appointment  of  an  additional  Assistant  Secretary  was  authorized  by  a 
provision  of  Act  July  11,  1890,  c.  667,  |  1,  post  §  351. 

The  salaries  of  the  Assistant  Secretaries,  having  been  increased  from  ^,500 
to  $6,000  each  by  the  provision  of  Act  March  3,  1873,  c.  326,  |  1,  incorporated 
into  this  section  of  the  Revised  Statutes  and  cited  above,  were  reduced  to 
$4,500  each,  and  the  words  of  this  section  inclosed  in  brackets,  "six  thousand 
dollars,"  were  superseded,  by  the  repeal  of  so  much  of  that  act  as  increased 
the  amount  by  Act  Jan.  20,  1874,  c.  11,  18  Stat  4.  And  their  salaries  were 
fixed  at  $4,500  by  the  provisions  of  Act  March  3,  }875,  c.  130,  §  2,  relating 
to  the  organization  of  the  Department  and  offices  and  salaries  therein,  post  I 
352.  Recent  annual  appropriations  for  the  Assistant  Secretaries  were  for 
$5,000  each.  The  provision  for  the  fiscal  year  1917  was  by  Act  May  10,  1916, 
e  117,  S  1,  39  Stat 

As  to  the  general  powers  and  duties  of  the  Assistant  Secretaries,  see  §  379« 
post,  and  notes  thereto. 

In  case  of  the  death,  resignation,  absence,  or  sickness  of  the  head  of  any 
Department  the  first  or  sole  assistant  thereof  is  required,  unless  otherwise 
directed,  to  perform  the  duties  of  the  head  of  such  Department  until  a  suc- 
cessor is  appointed,  or  such  absence  or  sickness  shall  cease,  by  R.  S.  §  177, 
set  forth  ante,  §  259.  In  case  of  the  death,  resignation,  absence,  or  sickness 
of  the  head  of  any  Department,  except  where  the  Attorney  General  is  con- 
cerned the  President  may  authorize  and  direct  the  head  of  any  other  Depart- 
ment or  any  officer  in  either  Department  whose  api>ointment  is  vested  in  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate,  to  perform  the 
duties  of  the  vacant  office  until  a  successor  is  appointed,  or  the  sickness  or 
absence  of  the  incumbent  shall  cease,  by  R.  S.  §  179,  also  set  forth  ante,  |  261. 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensa- 
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tion  appropriated  by  the  legislatiye,  executive,  and  judicial  appropriation  acts 
are  repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employes 
appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compen- 
sation of  such  officers  or  employes,  respectively,  until  otherwise  fixed  by  an 
annual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141,  f  0, 
post,  f  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appropri- 
ated for  in  tiie  legislative,  executive,  and  judicial  appropriatio^  act  for  the 
fiscal  year  1016,  Act  March  4,  1915,  c.  141,  38  Stat.  1049,  are  established  and 
continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
Congress,  by  §  6  of  said  act,  post,  §  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by 
any  act  shall  be  available  for  payment  to  any  person  receiving  more  than  one 
salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1910,  c  117,  f  6,  as 
amended  by  Act  Aug.  29,  1916^  c.  417,  post,  §  3230a. 

Notes  of  Decisions 

Creation  of  oflllce.— The  act  establish-  ers  and  duties.  By  Act  March  3,  1867, 
ing  the  department.  Act  Sept.  2,  1789,  c.  107,  i  6,  11  Stat.  220,  the  appoint- 
c.  12,  1  Stat.  65,  provided  for  an  Assist-  ment  of  the  Assistant  Secretary  was 
ant  to  the  Secretary  of  the  Treasury,  to  given  to  the  President  By  Act  March 
be  appointed  by  the  Secretary,  who,  in  14.  1864,  c.  30,  §  3,  13  Stot  26,  an  ad- 
ease  of  vacancy  in  the  office  of  Secreta-  ditional  Assistant  Secretary  was  au- 
ry,  should  have  the  charge  and  custody  thorized,  to  be  appointed  by  the  Presi- 
of  the  records,  books,  and  papers  apper-  ^ent,  with  similar  provisions,  as  to  his 
taining  to  the  office.  In  re  Hennen  powers  and  duties.  U.  S.  ▼.  Adams  (C. 
(1839)  13  Pet  230.  259.  10  L.  Ed.  138.  c.  1885)  24  Fed.  848,  350. 

By  Act  March  3,  1849,  c  108,  §  13,  9 

Stat  396,  the  provision  for  the  appoint-  Cited     without    doflnito    appilcatlon, 

ment  of  an  Assistant  Secretary  was  re-  McCoUum  v.  U.  S.  (1881)  17  Gt  CL  92, 

peated,  with  provisions  as  to  his  pow-  101. 

§  351.  (Act  July  11,  1890.  c.  667,  §  1.)  Additional  Assistant  Sec- 
retary. 

For  an  additional  Assistant  Secretary  of  the  Treasury  to  be  ap- 
pointed by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  who  shall  receive  a  compensation  at  the  rate  of  four  thou- 
sand five  hundred  dollars  per  annum,  four  thousand  five  hundred 
dollars.     (26  Stat.  236.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1891,  cited  above. 

Previous  provisions  for  two  Assistant  Secretaries  were  made  by  R.  S.  I  234, 
ante,  §  350,  and  Act  March  3,  1875,  §  2,  post,  §  352. 

Recent  annual  appropriations  for  the  Assistant  Secretaries  are  $5,000  for 
each.  The  provision  for  the  fiscal  year  1917  was  by  Act  May  10,  1016,  c 
117,  8  1.  39  Stat. 

See  notes  to  §  350,  ante. 

(R.  S.  §  235.  Superseded.) 
This  section  enumerated  the  subordinate  officers  in  the  Department  and 
their  salaries  at  the  time  of  the  enactment  of  the  Revised  Statutes,  as  au- 
thorized by  the  statutes  then  existing.  The  organization  of  the  Department, 
the  officers  thereof,  and  salaries  therein,  were  provided  for  more  comprehen- 
sively, and  additional  officers,  deputies,  etc.,  authorized,  by  provisions  of  Act 
March  3,  1875,  c.  130,  f  2,  post,  §  352. 

§  352.  (Act  March  3,  1875,  c.  130,  §  2.)  Organization  of  Depart- 
ment, offices,  and  salaries. 

On  and  after  July  first,  eighteen  hundred  and  seventy-five,  the 
organization  of  the  Treasury  Department,  and  the  several  offices 
thereof,  and  the  annual  salaries  paid  to  the  persons  therein,  shall 
be  as  follows,  to  wit : 

In  the  office  of  the  Secretary  of  the  Treasury : 

The  Secretary  [eight  thousand  dollars] ;  two  assistant  secreta- 
ries, at  four  thousand  five  hundred  dollars  each;    *    * 

In  the  Construction  Branch  of  the  Treasury : — 

Supervising  Architect,  four  thousand  five  hundred  dollars;    ♦    ♦ 
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In  the  Office  of  the  First  Comptroller : — 

The  First  Comptroller  of  the  Treasury,  five  thousand  dollars; 
*♦*♦*♦*♦* 

In  the  Office  of  the  First  Auditor : — 

The  First  Auditor  of  the  Treasury,  four  thousand  dollars ;    ♦    * 

In  the  Office  of  the  Second  Auditor : — 

The  Second  Auditor  of  the  Treasury,  four  thousand  dollars ;    *    * 

In  the  Office  of  the  Third  Auditor : — 

The  Third  Auditor  of  the  Treasury,  four  thousand  dollars ;    *    * 

In  the  Office  of  the  Fourth  Auditor : — 

The  Fourth  Auditor  of  the  Treasury,  four  thousand  dollars;    *     * 

In  the  Office  of  the  Fifth  Auditor  :— 

The  Fifth  Auditor  of  the  Treasury,  four  thousand  dollars ;    *    * 

In  the  Office  of  the  Auditor  of  the  Treasury  for  the  Post  Of- 
fice Department: 

The  Auditor  of  the  Treasury  for  the  Post  Office  Department,  four 
thousand  dollars:     *     * 

In  the  Office  of  the  Register : 

The  Register  of  the  Treasury,  four  thousand  five  hundred  dollars ; 
•one  assistant  register  *  *  at  two  thousand  five  hundred  dol- 
lars ;    *    * 

In  the  Office  of  the  Treasurer: 

The  Treasurer  of  the  United  States,  six  thousand  five  hundred 
dollars;  assistant  treasurer,  three  thousand  eight  hundred  dollars; 

In  the  Office  of  the  Comptroller  of  the  Currency: 
The  Comptroller  of  the  Currency,  five  thousand  dollars;   deputy 
comptroller,  three  thousand  dollars;     *    * 

In  the  Office  of  the  Commissioner  of  Internal  Revenue : 
The  Commissioner  of  Internal  Revenue,  six  thousand  dollars ;  dep- 
uty commissioner,  three  thousand  five  hundred  dollars ;   one  deputy 
Commissioner,  at  three  thousand  dollars;     *    * 
In  the  Office  of  the  Secretary  of  the  Treasury : 
That  there  shall  be  in  the  Office  of  the  Secretary  of  the  Treasury 
a  Division  of  Loans  and  a  Division  of  Currency,     *    *     (18  Stat. 
-396.) 

This  section  was  part  of  the  sundry  cdYil  appropriation  act  for  the  fiscal  year 
1876,  cited  above. 

Portions  of  the  section  which  related  to  the  Deputy  Comptroller  in  the  Of- 
fice of  the  First  Comptroller,  and  to  the  Office  of  the  Second  Comptroller  and 
the  Ofiice  of  the  Commissioner  of  Customs,  are  omitted,  said  offices  having 
been  abolished,  and  the  duties  thereof  transferred  to  other  officers,  by  provi- 
sions of  the  Dockeiy  Act  of  July  31,  1894,  §  4,  post,  §  402. 

Other  portions  of  this  section,  which  provided  for  a  deputy  auditor  in  each 
of  the  offices  of  the  several  auditors,  are  also  omitted,  the  positions  of  said 
deputy  auditors  having  been  abolished  by  a  provision  of  Act  March  4,  1911, 
c.  237,  §  1,  post,  §  418. 

A  clause,  under  the  heading  "In  the  Office  of  the  Register,"  following  the 
words  "one  assistant  register,"  which  provided  for  "one  deputy  register,"  is 
also  omitted,  the  office  of  deputy  register  having  been  abolished  by  a  provi- 
sion of  Act  Aug.  15,  1876,  c.  287,  §  1,  post,  §  363. 

A  further  portion  of  this  section  relating  to  the  Office  of  the  Light  House 
Board  is  also  omitted,  all  employes  of  or  in  said  Board  having  been  trans- 
ferred to  the  Bureau  of  Light  Houses  established  in  the  Department  of  Com- 
merce by  Act  June  17,  1910,  c.  301,  §§  4,  5,  post,  §§  896,  897. 

A  further  provision  of  this  section,  "that  the  duties  heretofore  prescribed 
by  law  and  performed  by  the  chief  clerks  in  the  several  Bureaus  named  shall 
hereafter  devolve  upon,  and  be  performed  by,  the  several  deputy  comptrollers, 
deputy  auditors,  deputy  register,  and  deputy  commissioner  herein  named,"  is 
also  omitted  as  having  become  inoperative  by  the  abolition  of  said  offices  of 
deputy  comptrollers,  deputy  auditors,  and  deputy  commissioner  of  customs,  as 
stated  above,  and  by  the  failure  of  Congress  to  make  any  appropriation  for  a 
deputy  register. 

And  a  proviso  annexed  to  the  section,  that  after  January  1,  1876,  "the  ap- 
pointments of  this  Department  shall  be  bo  arranged  as  to  be  equally  dis- 
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tributed  between  the  several  States  of  the  United  States,  Territories,  and  the 
District  of  Columbia,  according  to  population/'  is  omitted,  as  superseded  by 
a  similar  provision,  applicable  to  all  the  Departments,  contained  in  the  Civil 
Service  Act  of  Jan.  16,  1883,  c.  27,  §  2,  post,  §  3272. 

Besides  the  officers  specified  in  this  section,  provision  was  made,  in  other 
clauses  which  are  omitted  here,  for  chief  clerks,  chiefs  of  division,  disbursing 
clerks,  and  other  clerks  of  different  classes  and  other  employes.  But  the  offi- 
cers, clerks,  and  others,  actually  appointed  or  employed,  and  their  respective 
salaries  and  other  compensation,  depend  on  the  specific  provisions  made  in 
the  annual  appropriation  acts,  each  providing  for  the  fiscal  year  next  follow- 
ing; the  employment  or  payment  of  others  being  forbidden  by  Act  Aug.  5, 
1882,  c.  389.  §  4,  ante,  §  249.  Subsequent  appropriation  acts  provided  for 
officers,  clerks,  and  employes,  and  for  salaries  different  from  those  fixed  by  this 
section.  The  provisions  for  the  fiscal  year  1917  were  by  Act  May  10,  1916,  c. 
117,  §  1,  39  SUt 

Subsequent  provisions  greatly  affecting  the  organization  of  the  Department, 
and  the  offices  and  salaries  therein,  changing  the  designations  of  offices,  and 
adding  to  and  modifying  their  duties  and  powers,  abolishing  certain  offices, 
and  transferring  their  duties  and  powers  to  others,  and  changing  the  system 
of  accounting,  were  made  by  the  Dockery  Act  of  July  31,  1894,  c.  174,  §§  3- 
23,  post,  §i  402-404,  408,  412,  418,  417,  420,  425-428,  433,  43&-438,  448. 

The  salary  of  the  Secretary  of  the  Treasury,  having  been  increased  from 
$8,000  to  $10,000  by  a  provision  of  Act  March  3,  1873,  c  226,  §  1,  incorpo- 
rated Into  R.  S.  i  160,  ante,  §  234,  was  reduced  to  $8,000  by  the  repeal  of 
so  much  of  that  act  as  increased  the  amount,  by  Act  Jan.  20,  1874,  c.  11, 
18  Stat  4.  But  the  words  of  this  section,  fixing  his  salary  at  that  sum,  which 
are  inclosed  in  brackets  here,  ''eight  thousand  dollars,"  were  superseded  by 
the  provision  that  the  compensation  of  the  heads  of  Executive  Departments- 
who  are  members  of  the  President's  Cabinet  shall  be  at  the  rate  of  $12,000 
per  annum  each,  made  by  Act  Feb.  26,  1907,  c.  1635,  {  4,  ante,  f  36.  For  the 
Secretary,  recent  appropriations  are  $12,000.  The  provisions  for  the  fiscal  year 
1917  were  by  Act  May  10,  1916,  c.  117,  S  1,  39  Stat 

Besides  the  two  Assistant  Secretaries  provided  for  by  this  section,  an  ad- 
ditional Assistant  Secretary  was  autborissed  by  a  provision  of  Act  July  11, 
1890,  c  667,  §  1,  ante,  §  351.  Recent  annual  appropriations  are  for  three  As- 
sistant Secretaries,  at  $5,000  each.  The  provision  for  the  fiscal  year  1917 
was  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat 

The  chief  clerk,  whose  salary  was  fixed  at  $3,000  by  this  section,  was  to  act 
as  superintendent  of  the  Treasury  Building,  and  to  be  entitled  therefor  to  an 
additional  salary  of  $300  a  year,  by  a  provision  of  R.  S.  §  235,  and  a  further 
provision  thereof  for  clerks  to  assist  him  in  superintending  the  building  was 
repeated  in  this  section.  Recent  appropriations  for  his  compensation,  includ- 
ing $300  as  superintendent  of  Treasury  Building,  are  $4,000,  and,  instead  of 
said  clerks,  provision  is  made  for  an  assistant  superintendent  of  the  building^ 
at  $2,500.  The  proWsions  for  the  fiscal  year  1917  were  by  Act  May  10,  1916, 
c  117,  §  1,  set  forth  post  §  363. 

Subsequent  provisions  relating  to  the  Divisions  of  Loans  and  of  Currency 
established  by  the  above  section,  and  other'  divisions,  etc.,  in  the  Department, 
are  set  forth,  post,  §§  355,  356. 

The  detail  of  a  captain  of  the  Revenue-Cntter  Service,  to  be  chief  of  the 
IMvision  of  Revenue-Cutter  Service,  was  directed  by  a  provision  of  Act  July 
31,  1894,  c.  174,  §  1,  which  was  superseded  by  a  provision  for  the  appointment 
of  a  captain  commandant,  who  shall  act  as  chief  of  the  Division  of  Revenue- 
Oatter  Service,  made  by  Act  April  16,  1908,  c.  145,  i  1,  post,  {  5405. 

The  Coast  Guard  was  organized  In  lieu  of  the  existing  Revenue-Cutter 
Service,  to  be  composed  of  the  two  existing  organizations,  with  the  existing 
officers  and  positions  and  the  incumbent  officers  and  men  of  the  two  serv- 
ices, by  Act  Jan.  28,  1915,  c  20,  set  forth  post,  under  Title  XXXIV,  "Col- 
lection of  Duties  Upon  Imports,"  Chapter  Three,  "The  Coast  Guard." 

For  the  Supervising  Architect,  recent  appropriations  are  $5,000,  and  also 
provide  for  numerous  officers,  clerks,  and  employes  in  his  office.  The  provi- 
sions for  the  fiscal  year  1917  were  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat 
And  in  addition  to  the  authorizations  and  appropriations  for  that  office 
otherwise  made,  the  employment  of  an  architectural  designer,  a  structural  en- 
gineering expert,  and  a  heating,  lighting  and  ventilating  engineering  expert, 
to  serve  in  said  office,  to  assist  the  Supervising  Architect  in  connection  with 
yarions  matters  described,  was  authorized  by  the  public  buildings  act  for  said 
fiscal  year  1914,  Act  March,  1913,  c  147,  S  28,  post,  §  358.  Appropriations 
are  also  made,  in  recent  sundry  civil  appropriation  acts,  under  the  heading, 
"General  Expenses  of  Public  Buildings,"  for  an  additional  salary  of  $1,0<X) 
for  the  Supervising  Architect  for  the  fiscal  year.  The  provision  therefor  for 
the  fiscal  year  1917  was  by  Act  July  1,  1916,  c.  209,  §  1,  39  Stat 

Provisions  for  employment  of  certain  technical  experts  to  assist  the  Super- 
Tising  Architect  were  made  by  the  public  buildings  act  for  the  fiscal  year 
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1914,  Act  March  4,  1913,  c.  147,  §  28»  post,  S  358.  A  further  provision,  of  a 
somewhat  special  and  temporary  nature,  for  the  employment,  in  the  office  of 
the  Supervising  Architect,  of  technical  services,  in  connection  with  the  plans, 
specifications,  and  construction  of  the  central  heating  and  power  plant  provided 
for  by  the  sundry  civil  appropriation  act  for  the  fiscal  year  1914,  was  made  by 
that  act,  Act  June  23,  1913,  c  3,  8  1,  38  SUt.  26;  and  the  urgent  deficiencies 
appropriation  act  for  the  fiscal  year  1916,  Act  Feb.  28,  1916,  c.  37,  f  1,  39 
Stat.,  increased  the  appropriation  made  by  said  Act  June  23,  1916^  c.  8i  f  1» 
from  $35,000  to  not  exceeding  $60,000. 

Besides  the  specific  appropriations  in  the  annual  legislative,  executive,  and 
judicial  appropriation  acts  for  officers,  clerks  and  other  employes  in  the  of- 
fice of  the  Supervising  Architect,  said  acts  made  special  provisions  for  each 
fiscal  year  from  1882  to  1909  for  the  employment  of  services  of  skilled  drafts- 
men, civil  engineers,  etc.,  and  such  other  services  as  the  Secretary  might  deem 
necessary,  in  that  office,  to  carry  into  effect  the  various  appropriations  for 
public  buildings,  and  to  be  paid  from  such  appropriations,  the  entire  expendi- 
tures on  that  account  for  the  fiscal  year  not  to  exceed  a  specified  sum;  the 
terms  of  such  provisions  and  the  amounts  so  limited  varying  from  year  to 
year.  For  each  fiscal  year  from  1909  to  1912  appropriations  for  such  serv- 
ices were  made  by  the  sundry  civil  appropriation  acts,  under  the  head  "Gen- 
eral Expenses  of  Public  Buildings,"  to  give  effect  to  the  provisions  re- 
lating to  appropriations  for  public  buildings  of  Act  May  30,  1908,  c.  228, 
§  6,  post,  §  6795.  But  for  the  fiscal  year  1913  specific  appropriations  for 
various  technical  and  other  officers,  clerks,  and  employes,  to  be  paid  out  of 
said  appropriation  in  the  sundry  civil  act  for  that  year,  were  again  included 
in  the  appropriations  for  the  office  of  Supervising  Architect  by  the  legislative, 
executive,  and  judicial  appropriation  act  for  said  year  1913,  Act  Aug.  23, 
1912,  c.  350,  37  Stat.  374,  with  a  provision  requiring  for  the  fiscal  year  1914 
and  thereafter  specific  estimates  for,  salaries  for  such  personal  services,  and 
forbidding  employment  of  such  services  except  as  appropriations  might  be  made 
therefor,  set  forth  post,  {  357.  The  appropriation  for  such  services  for  the 
fiscal  year  1914,  including  officers,  clerks,  etc.,  transferred  from  the  salary  roll, 
sundry  civU  act,  was  by  Act  March  4,  1913,  c.  142,  §  1,  37  Stat.  752.  The 
appropriation  for  such  services  in  the  legislative,  executive,  and  judicial  ap* 
propriation  act  for  the  fiscal  year  1917,  was  by  Act  May  10,  1916,  c  117,  §  1, 
89  Stat.,  and  was  as  follows:  "Office  of  Supervising  Architect:  Supervising 
Architect,  $5,000 ;  executive  officer,  $3,250 ;  technical  officer,  $3,000 ;  drafting 
division— superintendent  $3,000,  assistant  superintendent  $2,750;  mechanical 
engineering  division-superintendent  $2,750,  assistant  superintendent  $2,400; 
structural  division — superintendent  $2,750,  assistant  superintendent  $2,400; 
superintendents— computing  division  $2,750,  repairs  division  $2,400,  accounts 
division  $2,500,  maintenance  division  $2,500;  files  and  records  division— chief 
$2,500,  assistant  chief  $2,250;  head  draftsman  $2,500;  administrative  clerks 
—eight  at  $2,000  each;  technical  clerks— four  at  $1,800  each;  clerks— nine 
of  class  four,  additional  to  one  of  class  four  as  bookkeeper  $100,  four  at  $1,700 
each,  fourteen  of  class  three,  six  at  $1,500  each,  thirteen  of  class  two,  eight  at 
$1,300  each,  twenty-one  of  class  one,  four  at  $1,100  each,  seven  at  $1,000  each, 
three  at  $900  each,  two  at  $840  each;  photographer,  $2,000;  foreman,  dupli- 
cating galley,  $1,800 ;  two  duplicating  paper  chemists  at  $1,200  each ;  fore- 
man, vault,  safe,  and  lock  shop,  $1,200;  five  messengers;  two  assistant  mes- 
sengers; messenger  boys-K>ne  at  $600,  two  at  $480  each,  two  at  $360  each; 
skilled  laborers— four  at  $1,000  each,  seven  at  $960  each,  one  $900,  one  $840 ; 
laborers— one  $660,  one  $600;  in  all,  $221,020."  In  addition  to  such  appro- 
priation, made  by  said  Act  May  10,  1916,  c.  117,  S  1,  39  Stat.,  above  referred 
to,  the  sundry  civil  appropriation  act  for  the  fiscal  year  1917,  Act  July  1,  1916, 
c  209,  §  1,  39  Stat,  contained  a  further  appropriation  to  enable  the  Secretary 
of  the  Treasury  to  execute  and  give  effect  to  said  Act  May  30,  1908,  c.  228,  i 
6,  posti  i  6795,  similar  to  those  contained  in  the  sundry  civil  appropriation 
acts  for  the  fiscal  years  from  1909  to  1912,  as  above  stated,  as  follows:  "For 
additional  salary  of  $1,000  for  the  Supervising  Architect  of  the  Treasury  for 
the  fiscal  year  nineteen  hundred  and  seventeen;  architectural  designer,  at 
$6,000  per  annum ;  foremen  draftsmen,  architectural  draftsmen,  and  apprentice 
draftsmen,  at  rates  of  pay  from  $480  to  $2,500  per  annum;  structural  engi- 
neers and  draftsmen,  at  rates  of  pay  from  $840  to  $2,200  per  annum ;  mechani- 
cal, sanitary,  electrical,  heating  and  ventilating,  and  illuminating  engineers 
and  draftsmen,  at  rates  of  pay  from  $1,200  to  $2,400  per  annum ;  computers 
and  estimators,  at  rates  of  pay  from  $1,600  to  $2,500  x)er  annum,  the  expendi- 
tures under  all  the  foregoing  classes  for  which  a  minimum  and  maximum  rate 
of  compensation  is  stated,  not  to  exceed  $168,450 ;  supervising  superintendents, 
superintendents,  and  junior  superintendents  of  construction  and  inspectors,  at 
rates  of  pay  from  $1,600  to  $2,900  per  annum,  not  to  exceed  $278,960." 

The  designation  of  the  First  Comptroller  was  changed  to  Comptroller  of  the 
Treasury  and  his  salary  was  made  $5,500,  by  provisions  of  the  Dockery  Act 
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of  July  31,  1894,  c.  174,  §  4,  poBt,  §  402.  Recent  appropriations  for  his 
compensation  are  $6,000.  The  provision  for  the  fiscal  year  1917,  was  by  Act 
May  10,  1916,  c.  117,  §  1,  39  Stat. 

The  desi^ations  of  the  Auditors  were  changed  by  the  Dockery  Act  of  July 
81,  1894,  c.  174,  §  3,  post,  §  417. 

Provisions  for  clerks,  etc.,  in  the  office  of  the  Auditor  for  the  Post-Office 
Department,  to  audit  the  accounts  of  the  Postal  Savings  System,  and  in  the 
office  of  the  Treasurer,  to  transact  the  business  of  said  system,  were  made  by 
Act  Aug.  22,  1912,  c.  350,  §  1,  post,  §§  360,  361. 

For  the  Register,  recent  appropriations  are  $4,000,  and  for  the  Assistant 
Register,  $2,50a  The  provisions  for  the  fiscal  year  1917  were  by  Act  May  10, 
1916,  c.  117,  §  1,  39  Stat 

For  the  Treasurer,  recent  appropriations  are  $8,000,  and  for  the  Assistant 
Treasurer,  $3,600.  The  provisions  for  the  fiscal  year  1917  were  by  Act  May 
10.  1916,  c.  117,  §  1,  39  Stat 

In  the  office  of  the  Commissioner  of  Internal  Revenue,  R.  S.  §  235  pro- 
vided for  **two  Deputy  Commissioners,"  at  $3,000  a  year  each,  "to  be  em- 
ployed under  the  direction  of  the  Secretary  of  the  Treasury,"  and  R.  S.  I  322 
provided  for  "a  Deputy  Commissioner  of  Internal  Revenue,  who  shall  be  ap- 
pointed by  the  President,  by  and  with  the  consent  of  the  Senate/'  at  $3,500 
a  year;  the  appropriations  for  several  years  preceding  the  enactment  of  the 
Revised  Statutes  having  made  provisions  for  three  Deputy  Commissioners,  one 
at  $3,500  and  two  at  ^,000.  But  Act  Jan.  29,  1874,  c  18,  18  Stat  6,  en- 
titled "An  Act  to  Abolish  the  Office  of  Deputy  Commissioner  of  Internal  Rev- 
enue," enacted  "that  the  office  of  Deputy  Commissioner  of  Internal  Revenue, 
made  vacant  by  the  death  of  General  B.  J.  Sweet,  be,  and  the  same  is  hereby, 
abolished;  and  that  the  Secretary  of  the  Treasury  may,  upon  the  recommen- 
dation of  the  Commissioner  of  Internal  Revenue,  designate  one  of  the  two  re- 
maining deputy  commissioners  as  First  Deputy  Commissioner,  who  shall  per- 
form the  duties  and  be  paid  only  the  salary  prescribed  for  the  office  of  Deputy 
Commissioner  hereby  abolished."  The  appropriations  for  the  two  subsequent 
years  provided  for  one  Deputy  Commissioner  at  $3,500  and  one  at  $3,000,  not 
designating  either  as  First  Deputy  Commissioner,  Act  June  20,  1874,  c.  328, 
I  1,  18  Stat.  92,  and  Act  March  3,  1875,  c.  129,  §  1,  18  Stat  351.  The  sec- 
tion set  forth  above,  which  may  be  regarded  as  superseding  all  these  provisions 
as  weU  as  those  of  the  Revised  Statutes,  provided  for  a  "Deputy  Commission- 
er," $3,500,  and  "one  Deputy  Commissioner,"  at  $3,000.  But  the  appropria- 
tion by  Act  Aug.  15,  1876,  c.  287,  §  1,  19  Stat  151,  was  for  but  one  Deputy 
Commissioner,  $3,200,  and  this  continued  unchanged,  except  increase  of  sal- 
^,  until  1900.  In  1900  and  1901  the  appropriations  were  for  a  Deputy  Com- 
iQissioner,  $4,000,  and  an  additional  Deputy  Commissioner  during  the  fiscal 
year,  $3,600.  The  appropriations  for  subsequent  years  were  for  the  same 
amounts,  and  those  since  1901  omitted  the  limitation  to  the  fiscal  year.  The 
provision  for  the  fiscal  year  1917  was  by  Act  May  10,  1916,  c.  117,  §  1,  39 
Stat. 

The  appointment  of  one  additional  Deputy  Commissioner,  two  heads  of  divi- 
sions, and  such  other  clerks,  etc.,  as  may  be  necessary,  was  authorized,  in  con- 
nection with  other  provisions  to  carry  into  effect  section  II,  relating  to  income 
tax,  of  the  Underwood  Tariff  Act  of  1913,  by  a  provision  of  said  section.  Act 
Oct.  3.  1913,  c  16,  §  II,  N,  post  S  364,  which  said  provision  was  amended  by 
a  provision  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1915,  Act  July  1,  1914,  c.  141,  §  1,  post  §  364a,  principally  by 
authorizing  the  employment  of  two  chiefs  of  division  at  $3,500  and  $2,500  per 
annum,  respectively,  in  lieu  of  two  chiefs  of  division  at  $2,500  each. 

The  appointment,  by  transfer  from  a  clerkship  of  class  one,  of  a  librarian 
for  the  Department,  at  a  salary  of  $1,200  per  annum,  was  provided  for  by  Act 
June  4,  1897,  c  2,  §  1,  30  Stat.  26,  but  the  appropriation  therefor  was  not 
continued  in  subsequent  years. 

Provisions  for  compensation  on  a  piece-rate  basis,  of  the  number  of  em- 
ployes necessary  to  tabulate,  by  the  use  of  mechanical  devices,  the  accounts 
and  vouchers  of  the  postal  service,  during  the  fiscal  year  1914,  were  made  by 
Act  March  4,  1913,  c.  142,  §  1,  37  Stat  754,  which  provisions  were  continued 
in  subsequent  acts ;  the  provisions  for  the  fiscal  year  1917  being  by  Act  May 
10,  1916,  c.  117,  §  1,  39  Stat  And  leaves  of  absence  for  such  piece-rate  em- 
ployes in  the  Office  of  the  Auditor  for  the  Post-Office  Department  were  au- 
thorized by  further  provisions  of  said  Act  March  4,  1913,  c.  142,  §  1,  post  § 
362. 

In  addition  to  the  specific  appropriations  made  annually  in  the  legislative, 
executive,  and  judicial  appropriation  acts  for  the  Division  of  Revenue-Cutter 
Service,  special  provisions  for  the  fiscal  year  1914,  for  the  employment  of 
services  of  skilled  draftsmen  and  such  other  technical  services  as  the  Secretary 
might  deem  necessary,  in  that  Division,  in  connection  with  the  construction  and 
repair  of  revenue  cutters,  to  be  paid  from  the  appropriation  for  such  repairs, 
the  expenditures  on  that  account  not  to  exceed  $3,400,  and  a  statement  there- 
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of  to  be  made  to  Congress  each  year  in  the  annual  estimates,  were  made  by 
Act  March  4,  191B,  c  142,  §  1,  37  Stat.  752.  These  provisions  were  continued 
in  subsequent  acts,  the  provisions  for  the  fiscal  year  1917  by  Act  May  10,  1916, 
c  117,  S  1,  39  Stat.,  being  the  same  as  for  previous  years,  except  that  the 
appropriation  was  for  the  office  of  the  Coast  Guard,  this  change  being  necessi- 
tated by  the  establishment  of  a  Coast  Guard  in  ilea  of  the  Revenue  Cutter 
Service  and  the  Life  Saving  Service,  by^Act  Jan.  28,  1915,  c.  20,  post,  under 
Title  XXXIV,  "Collection  of  Duties  upon  Imports,"  Chapter  Three,  "The 
Coast  Guard." 

Provisions  for  the  detail  of  officers  and  persons  employed  in  various  branch- 
es of  the  public  service  under  the  Treasury  Department,  for  duty  at  the  De- 
partment, were  made  by  Act  Aug.  5,  1882,  c.  389,  §  1,  Act  March  4,  1907,  c 
2918,  I  1,  Act  June  23,  1913,  c.  3,  §  1,  post,  §§  365-^67. 

The  detail  until  June  30,  1914,  of  employes  in  the  offices  of  Assistant  Treas- 
urers, for  duty  in  the  office  of  the  Treasurer,  was  authorized  by  a  provision  of 
Act  March  4,  1913,  c.  142,  §  1,  37  Stbt  755. 

A  Solicitor  of  the  Treasury  and  Assistant  Solicitor  of  the  Treasury,  in  the 
Department  of  Justice,  were  provided  for  by  R.  S.  f  349,  post,  {  521 ;  and  the 
powers,  functions,  and  duties  of  the  Solicitor  of  the  Treasury  were  prescribed 
by  R.  S.  f§  372-380,  post.  §§  548-566. 

Provisions  applicable  to  all  the  Departments,  as  to  the  employment  of  clerks 
and  others  were  made  by  R.  S.  §  169,  and  Act  Aug.  5,  1882,  c.  389,  S  4,  ante. 
f§  248,  249. 

Provisions  applicable  to  all  the  Departments,  as  to  the  duties  of  chief  clerks 
and  disbursing  clerks,  were  made  by  R.  S.  §§  173,  174,  176,  ante,  §§  255,  256, 
258. 

Other  special  provisions  relating  to  the  clerks  and  employes  in  the  Depart- 
ment are  set  forth  below. 

See  notes  to  §  350,  ante. 

Notes  of  Decisions 


Chief  clerk  as  superintendent  of 
Treasury  building.— The  provision  of  R. 
S.  §  235,  for  a  chief  clerk,  at  a  certain 
salary,  "who  shall  act  as  superintendent 
of  the  Treasury  building,  and  shall  be 
entitled  therefor  to  an  additional  sal- 
ary" of  specified  amount,  did  not  estab- 
lish a  distinct  office  of  superintendent 
of  the  building  at  a  separate  salary, 
which  would  not  be  affected  by  the  pro- 
vision of  this  section  for  a  chief  clerk 
at  a  salary  of  the  amount  allowed  by 
contemporaneous  appropriations,  or  by 
such  appropriations,  but  made  the  posi- 
tion of  superintendent  of  the  building 
an  addendum  to  the  office  of  chief  clerk, 
for  which  additional  compensation  was 
allowed.  Upton  v.  U.  S.  (1884)  19  Ct 
CL  46. 

To  determine  whether  Congress  in- 
tended to  create  one  office  or  two,  the 
test  is  to  ascertain  whether  the  incum- 
bent could  have  declined  the  office  of 
superintendent  and  accepted  the  office 
of  chief  clerk,  or  whether  he  could  have 
resigned  the  one  and  retained  the  oth- 
er.   Id. 

A  statute  which  establishes  a  salary 
or  prescribes  a  rate  of  remuneration  ex- 
presses the  intent  6f  both  parties,  as  a 
written  agreement  does  in  the  cases  of 
private  employers  and  employes.    Id. 

Supervising  Architect.— The  Supervis- 
ing Architect  of  the  Treasury  is  pre- 
cluded, by  R.  S.  §§  1703-1765,  post.  §{ 
3230,  3233,  3234,  from  recovering  ex- 
tra compensation,  not  expressly  author- 
ized by  law,  for  professional  services 
rendered  the  government  not  strictly  ap- 
pertaining to  his  office,  but  of  the  same 
general  character,  and  performed  at  the 
same  place,  in  the  absence  of  any  ex- 
press authority  for  such  extra  compen- 
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sation.  Mullett  v.  U.  S.  (1893)  14  Sup. 
Ct.  190,  150  U.  S.  566,  37  L.  Ed.  1184. 

A  superintendent  of  construction  of  a 
public  building,  temporarily  performing 
the  duties  of  the  Supervising  Architect 
of  the  Treasury,  during  the  suspension 
of  that  officer  from  duty,  who  continues 
to  receive  his  own  pay  as  superinten- 
dent, and  at  the  same  time  certifies  pay- 
rolls bearing  the  name  of  the  suspended 
officer,  thereby  enabling  him  to  draw 
the  salary  of  the  office,  cannot  himself 
claim  to  have  held  the  office  and  to  be 
entitled  to  the  salary  thereof  for  the 
time  during  which  he  performed  its  du- 
ties. Fraser  v.  U.  S.  (1880)  16  Ct  CL 
607,  514. 

The  Supervising  Architect  of  the 
Treasury  has  no  power  to  bind  the  gov- 
ernment by  contract.  Schneider  v.  U, 
S.  (1884)  19  Ct  CI.  547. 

Disbursing  clerks.— The  right  of  a  dis- 
bursing clerk  of  the  department  to  ex- 
tra compensation  for  services  performed 
by  him,  under  direction  of  the  Secre- 
tary, as  disbursing  agent  of  funds  ap- 
propriated for  a  post  office  building  in 
Washington,  does  not  depend  on  the 
general  powers  of  the  Secretary,  but 
solely  on  congressional  legislation  on 
that  subject  Bartlett  v.  U.  S.  (1905) 
25  Sup.  Ct  433,  434,  197  U.  S.  230,  49 
L.  Ed.  735. 

Appointments  to  new  offices  created 
by  this  section.— The  new  officers  cre- 
ated by  this  section,  designated  as  dep- 
uty comptrollers,  deputy  auditors,  etc., 
upon  whom  the  duties  theretofore  per- 
formed by  the  chief  clerks  in  the  sev- 
eral bureaus  named  were  devolved,  no 
provision  for  their  appointment  having 
been  made  by  the  act,  must  be  appoint- 
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ed  by  the  President,  with  the  advice  pointment  by  the  head  of  the  Treasury 
and  consent  of  the  Senate.  R,  S.  f  169,  Department.  (1875)  15  Op.  Atty. 
ante,  S  248,  did  not  authorize  their  ap-      Gen.  3. 

§  353.  (Act  May  10,  1916,  c.  117,  §  1.)  Chief  clerk  to  be  chief 
executive  officer  of  Department;  designation  to  sign  officii 
papers,  etc. 

Office  of  chief  clerk  and  superintendent:  Chief  clerk,  including 
$300  as  superintendent  of  Treasury  Building,  who  shall  be  the  chief 
executive  officer  of  the  department  and  who  may  be  designated 
by  the  Secretary  of  the  Treasury  to  sign  official  papers  and  docu- 
ments during  the  temporary  'absence  of  the  Secretary  and  the  As- 
sistant Secretaries  of  the  department,  $4,000.    (39  Stat.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1917,  cited  above.    Provisions  in  the  same  language 
were  made  by  previous  similar  acts. 
See  notes  to  if  350,  352,  ante. 

§  354.  (Act  June  17,  1910,  c.  297,  §  1.)  Deputy  disbursing  clerk. 
Offices  of  disbursing  clerks :  Disbursing  clerk,  three  thousand  dol- 
lars; deputy  disbursing  clerk,  two  thousand  seven  hundred  and  fifty 
dollars ;  *  *  The  deputy  disbursing  clerk  herein  provided  for  shall 
have  authority  to  sign  checks  in  the  name  of  the  disbursing  clerk; 
he  shall  give  bond  to  the  disbursing  clerk  in  such  sum  as  the  said 
disbursing  clerk  may  require,  and  when  so  acting  for  the  disbursing 
derk  shall  be  subject  to  all  the  liabilities  and  penalties  prescribed  by 
law  for  the  official  misconduct  in  like  cases  of  the  disbursing  cterk  for 
whom  he  acts,  and  the  official  bond  of  the  disbursing  clerk  executed 
hereunder  shall  be  made  to  cover  and  apply  to  the  acts  of  the  deputy 
disbursing  clerk.     (36  Stat.  487.) 

These  were  provisions  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1911,  cited  above.  An  appropriation  for  such  dep- 
uty disbursing  clerk  is  made  annually.  The  provision  for  the  fiscal  year  1917 
was  by  Act  May  10,  1916,  c.  117.  i  1,  39  Stat 

See  notes  to  §  350,  ante. 

S  355.  (Act  Aug.  15,  1876,  c.  287,  §  1.)     Divisions  of  Loans  and 

of  Currency  consolidated. 

^.  ^he  Secretary  of  the  Treasury  is  hereby  directed  to  consolidate 

^^^    division  of  loans  and  the  division  of  currency  into  one  divi- 

*'^'t\ ;   and  all  work  now  done  in  either  division  shall  be  done  in  the 

tOXisolidated  division.     (19  Stat.  149.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1877,  cited  above. 

The  legislative,  executive,  and  judicial  appropriation  acts  contain  appropri- 
ations for  a  chief  of  the  division  of  loans  and  currency,  for  an  assistant  chief, 
and  for  other  oflicers,  clerks,  and  employifis  of  the  division.  The  appropria- 
tion for  the  fiscal  year  1917  was  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat, 
In  addition  to  the  appropriations  for  the  division  of  loans  and  currency  said 
appropriation  acts  contain  provisions,  under  the  head  "'Treasury  Department," 
for  a  General  Supply  Committee,  a  Division  of  Bookkeeping  and  Warrants, 
a  Division  of  Customs,  a  Division  of  Appointments,  a  Division  of  Public 
Moneys,  a  Division  of  Printing  and  Stationery,  a  Division  of  Mail  and  Files, 
and  a  Section  of  Surety  Bonds,  each  item  providing  for  chiefs  of  the  divi- 
sions and  other  ofiicers,  clerks,  and  employes.  The  provisions  for  the  fiscal 
year  1917  were  by  Act  May  10,  1916,  c.  117,  i  1.  39  Stat. 

See  notes  to  §  350,  ante. 

§  356.  (Act  July  31,  1894,  c.  174,  §  10.)  Division  of  Bookkeeping 
and  Warrants. 
The  Division  of  Warrants,  Estimates,  and  Appropriations  in  the 
office  of  the  Secretary  of  the  Treasury  is  hereby  recognized  and 
established  as  the  Division  of  Bookkeeping  and  Warrants.  It  shall 
be  under  the  direction  of  the  Secretary  of  the  Treasury  as  heretofore. 
Upon  the  books  of  this  division  shall  be  kept  all  accounts  of  receipts 
and  expenditures  of  public  money  except  those  relating  to  the  postal 
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revenues  and  expenditures  therefrom;  and  section  three  hundred 
and  thirteen  and  so  much  of  sections  two  hundred  and  eighty-three 
and  thirty-six  hundred  and  seventy-five  of  the  Revised  Statutes  as  re- 
quire those  accounts  to  be  kept  by  certain  Auditors  and  the  Register 
of  the  Treasury  are  repealed.     (28  Stat.  208.) 

These  provisions  were  part  of  section  10  of  the  Dockery  Act,  cited  above, 
which  made  other  changes  in  the  organization  and  offices  and  methods  of 
transacting  business  of  the  Department.  See  notes  to  section  3  of  the  act, 
post,  §  417. 

R.  S.  §  313,  repealed  by  this  section,  prescribed  the  duties  of  the  Reprfster; 
R.  S.  §  283,  repealed  in  part  thereby,  related  to  the  keeping  by  the  Auditors  of 
accounts  of  receipts  and  expenditures  in  repard  to  the  Departments  of  War 
and  of  the  Navy;  and  R.  S.  {  3675,  likewise  repealed  in  part,  provided  for 
the  charging  of  warrants  on  the  books  of  the  Secretary,  First  Comptroller,  and 
Register. 

The  concluding  provision  of  this  section  relating  to  the  remaining  duties  of 
the  Register,  is  set  forth  post,  §  486. 

An  appropriation  to  enable  the  Secretary  to  effect  a  change  in  the  methods 
of  bookkeeping  in  the  Department,  and  to  install  a  double-entry  system  of 
bookkeeping,  was  made  by  Act  March  4,  1907,  c.  2919,  §  1,  34  Stat  1372. 

See  notes  to  §§  350,  355,  ante. 

§  357.  (Act  Aug.  23,  1912,  c.  350,  §  1.)  Office  of  Supervising 
Architect;  officers,  clerks,  etc.;  estimates  for  salaries  of  em* 
ploy6s  previously  paid  from  appropriation  for  expenses  of 
public  buildings,  and  appropriations  therefor. 

Office  of  the  Supervising  Architect :  Supervising  Architect,  $5,- 
000;  executive  officer,  $3,250;  chief  constructor  (formerly  su- 
perintendent of  drafting  and  constructing  division),  $3,000;  chief 
computer  (formerly  superintendent  of  computing  division),  $2,750; 
chief  of  files  and  records  division  (formerly  chief  of  law  and  rec- 
ords division),  $2,500;  chief  of  accounts  division,  $2,500;  chief  of 
maintenance  division  (formerly  chief  of  inspection  division),  $2,500; 
chief  mechanical  and  electrical  engineer,  $2,750;  four  technical 
clerks,  at  $1,800  each;  clerks — seven  of  class  four,  additional  to 
one  clerk  of  class  four  as  bookkeeper,  $100,  nine  of  class  three, 
five  of  class  two,  one  of  class  one ;  foreman  of  duplicating  gallery, 
$1,800;  four  messengers;  assistant  messenger;  one  laborer;  four 
inspectors,  at  $2,190'each;   inspector,  $1,800;   in  all,  $83,850. 

For  the  following  now  authorized  and  payable  from  general 
appropriations,  namely:  For  chief  of  technical  division,  $3,000; 
assistant  constructor,  $2,750;  assistant  chief  of  files  and  record 
division,  $2,250;  chief  structural  engineer,  $2,750;  assistant  chief 
structural  engineer,  $2,400;  inspectors  of  supplies — one  at  $2,300, 
one  at  $1,800;  inspectors— five  at  $2,300  each,  three  at  $2,000  each, 
one  at  $1,800;  photographer,  $2,000;  six  administrative  clerks,  at 
$2,000  each;  clerks — one  of  class  four,  four  at  $1,700  each,  four  of 
class  three,  six  at  $1,500  each,  eight  of  class  two,  eight  at  $1,300 
each,  thirteen  of  class  one,  four  at  $1,100  each,  six  at  $1,000  each, 
three  at  $900  each,  two  at  $840  each;  duplicating  paper  chemist, 
$1,200;  foreman  vault,  safe  and  lock  shop,  $1,100;  assistant  mes- 
senger; messenger  boys — three  at  $480  each,  two  at  $360  each; 
skilled  laborers — four  at  $1,000  each,  seven  at  $960  each,  one  at 
$900,  one  at  $840;  laborer,  $600;  in  all,  $144,770,  which  shall  be 
paid  out  of  the  appropriation  made  in  the  sundry  civil  appropria- 
tion act  for  the  fiscal  year  nineteen  hundred  and  thirteen  for  "Gen- 
eral Expenses  of  Public  Buildings." 

For  the  fiscal  year  nineteen  hundred  and  fourteen  and  annually 
thereafter  specific  estimates  shall  be  submitted  for  salaries  for  all 
personal  services  of  the  foregoing  character  required  in  the  office 
of  the  Supervising  Architect  of  the  Treasury,  and  except  as  ap- 
propriations may  be  made  thereunder  no  such  personal  services 
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shall  be  employed  in  said  office  at  Washington,  District  of  Co- 
lumbia.   (37  Stat.  374.) 

These  were  provisions  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1913,  cited  above. 

Appropriations  for  the  Office  of  the  Supervising  Architect  for  the  fiscal  year 
1917  were  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat.  See  notes  to  §§  360. 
852,  ante. 

§  358.  (Act  March  4,   1913,  c.  147,  §  28.)     Technical  experts  in 

office  of  Supervising  Architect  for  standardizing  construction 

and  equipment  of  public  buildings. 
The  employment  is  hereby  authorized  of  an  architectural  de- 
signer at  a  compensation  of  $6,000  per  annum,  a  structural  engi- 
neering expert  at  $5,000  per  annum,  and  a  heating,  lighting,  and 
ventilating  engineering  expert  at  $5,000  per  annum,  to  serve  in 
the  office  of  the  Supervising  Architect  of  the  Treasury  Department, 
to  assist  the  Supervising  Architect  in  connection  w^ith  the  design- 
ing and  standardizing  of  public  buildings  authorized  to  be  erected 
under  the  control  of  the  Treasury  Department  and  the  mechanical 
equipment  thereof,  and  in  connection  with  architectural  and  engi- 
neering work  of  said  office  of  unusual  magnitude  or  coniplication : 
Provided,  That  such  services  may  be  employed  without  regard  to 
civil-service  laws,  rules,  or  regulations,  and  no  person  now  in  the 
employ  of  the  Supervising  Architect's  office  shall  be  eligible  to  such 
employment :  And  provided  further,  That  the  foregoing  authoriza- 
tion for  the  employment  of  technical  experts  to  assist  the  Super- 
vising Architect  shall  be  in  addition  to  and  independent  of  the  au- 
thorizations and  appropriations  for  personal  services  for  the  office 
of  the  Supervising  Architect  otherwise  made.     (37  Stat.  888.) 

This  section  was  part  of  the  public  buildings  act  for  the  fiscal  year  1914, 
cited  above. 

See  notes  to  f§  350,  852,  ante. 

§•359.  (Act  July  31,  1894,  c.  174,  §  1.)  Law  clerks  in  offices  of 
Comptroller  and  Auditors. 
The  law  clerks  provided  for  in  the  offices  of  the  Comptroller  of 
the  Treasury  and  of  the  several  Auditors  of  the  Treasury  shall  be 
skilled  in  the  law,  and  shall  be  appointed  in  the  same  manner  as 
chiefs  of  divisions  are  now  appointed  by  the  Secretary  of  the  Treas- 
ury.    (28  Stat.  173.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1895,  cited  above. 

The  performance  by  such  law  clerks  of  such  clerical  duties  as  may  be  re- 
quired was  prescribed  by  a  provision  of  Act  March  2,  1895,  c.  177,  §  1,  post, 
{415. 

Appropriations  are  made  in  the  legislative,  executive,  and  judicial  appro- 
priation acts  for  the  law  clerks  in  the  offices  of  Comptroller  of  the  Treasury 
and  the  Auditors.    The  provisions  for  the  fiscal  year  1917  were  by  Act  May 
10,  1916,  c  117,  §  1,  39  Stat. 
See  notes  to  §  350.  ante. 

Notes  of  Deoisioni 
Appointment  of  law  clerks.— Appoint-      the  provisions  for  performance  by  them 
ments  to  the  offices  of  the  law  clerks      of  clerical  duties  of  Act  March  2,  1895, 
provided  for  by  this  act  were  not  made      §  1,  post,  §  415.     (1895)  21  Op.  Atty. 
subject  to  competitive  examination  by      Gen.  187. 

§  360.  (Act  Aug.  23,  1912,  c.  350,  §  1.)     Clerks,  etc.,  in  office  of 
Auditor  for  Post  Office  Department,  to  audit  accounts  of  Pos- 
tal Savings  System. 
The  Secretary  of  the  Treasury  may  employ  such  number  of  clerks 
and  employees  of  the  several  classes  and  at  the  several  rates  of 
compensation  recognized  by  law,  and  expend  such  sums  for  contin- 
gent and  miscellaneous  items,  as  may  be  necessary,  in  his  judg- 
ment, to  audit  the  accounts  of  the  postal  savings  system  in  the 
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Office  of  the  Auditor  for  the  Post  Office  Department:  Provided, 
That  the  money  required  to  pay  such  clerks  and  employees,  and 
contingent  and  miscellaneous  items,  not  exceeding  $50,000  for 
the  fiscal  year  nineteen  hundred  and  thirteen,  shall  be  advanced 
to  the  Secretary  of  the  Treasury  at  regular  intervals  out  of  any 
available  appropriation  for  the  establishment,  maintenance,  and 
extension  of  postal-savings  depositories:  Provided  further.  That 
estimates  hereunder  shall  be  submitted  in  detail  for  the  fiscal  year 
nineteen  hundred  and  fourteen  and  annually  thereafter.  (37  Stat. 
376.) 

These  were  provisions  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1913,  cited  above. 

Similar  provisions  of  the  same  act  for  clerks,  etc.,  in  the  Office  of  the  Treas- 
urer, to  transact  the  business  of  the  Postal  Savings  System  are  set  forth  post, 
§361. 

Subsequent  appropriations  for  the  same  purposes,  for  the  fiscal  year  1914, 
and  subsequent  years  were  made  by  the  legislative,  executive,  and  judicial 
appropriation  acts.  Those  for  the  fiscal  -year  1917  were  by  Act  May  10,  1916, 
c.  117,  §  1,  39  Stat. 

The  recent  legislative,  executive,  and  judicial  appropriation  acts,  in  addi- 
tion to  the  appropriations  for  the  ofiice  of  the  Auditor  for  the  Post  Office 
Department,  have  authorized  the  Secretary  of  the  Treasury,  during  each  fiscal 
year,  to  diminish  from  time  to  time,  as  vacancies  occur  by  death,  resignation 
or  otherwise,  the  number  of  positions  of  the  several  grades  below  the  grade 
of  chief  of  division  in  the  office  of  the  Auditor  for  the  Post  Office  Depart- 
ment, and  to  use  the  unexpended  balances  of  the  appropriations  for  the  posi- 
tions so  diminished  as  a  fund  to  pay  the  compensation,  as  fixed  by  him, 
of  such  number  of  employes  as  may  be  necessary  to  audit  the  accounts  and 
vouchers  of  the  Postal  Service  by  the  use  of  labor  saving  devices.  Such  pro- 
vision for  the  fiscal  year  1917  was  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat. 
See  notes  to  §  350,  ante. 

§  361.  (Act  Aug.  23,  1912,  c.  350,  §  1.)  Clerks,  etc.,  in  office  of 
Treasurer,  to  transact  business  of  Postal  Savings  System. 
Salaries,  force  employed  on  work  of  the  Postal  Savings  System 
in  the  office  of  the  Treasurer  of  the  United  States  (reimbursable) : 
The  Secretary  of  the  Treasury  may  employ  such  number  of  clerks 
and  employees  of  the  several  classes  and  at  the  several  rates  of  com- 
pensation recognized  by  law,  and  expend  such  sums  for  contingent 
and  miscellaneous  items,  as  may  be  necessary,  in  his  judgment, 
to  transact  the  business  of  the  Postal  Savings  System  in  the  office 
of  the  Treasurer  of  the  United  States :  Provided,  That  the  money 
required  to  pay  such  clerks  and  employees,  and  contingent  and  mis- 
cellaneous items,  not  exceeding  $18,000  for  the  fiscal  year  nineteen 
hundred  and  thirteen,  shall  be  advanced  to  the  Secretary  of  the 
Treasury  at  regular  intervals  out  of  any  available  appropriation  for 
the  establishment,  maintenance,  and  extension  of  postal  savings 
depositories:  Provided  further.  That  estimates  hereunder  shall 
be  submitted  in  detail  for  the  fiscal  year  nineteen  hundred  and 
fourteen,  and  annually  thereafter.  (37  Stat.  377.) 
See  notes  to  preceding  provisions  of  this  act,  ante,  §  360. 

§  362.  (Act  March  4,  1913,  c.  142,  §  1.)  Leaves  of  absence  for 
piece-rate  employes  in  the  Office  of  the  Auditor  for  Post 
Office  Department. 

Under  such  rules  and  regulations  as  the  Secretary  of  the  Treas- 
ury may  prescribe,  piece-rate  employees  in  the  Office  of  the  Auditor 
for  the  Post  Office  Department  shall  be  entitled,  from  and  after 
the  approval  of  this  Act,  to  the  same  leave  of  absence  with  pay 
as  is  provided  for  clerks  and  employees  in  the  Executive  Depart- 
ments by  section  five  of  the  Act  approved  March  third,  eighteen 
hundred  and  ninety-three;  section  seven  of  the  Act  approved 
March  fifteenth,  eighteen  hundred  and  ninety-eight;  section  one  of 
the  Act  approved  July  seventh,  eighteen  hundred  and  ninety-eight, 
and  section  four  of  the  Act  approved  February  twenty-fourth, 
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eighteen  hundred  and  ninety-nine.  The  pay  of  any  piece-rate  em- 
pJoyee  during  such  leave  shall  be  determined  by  the  average  quan- 
tity of  work  done  by  such  employee  and  the  pay  therefor.  (37  Stat. 
754.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1914,  cited  above. 

The  provisions  mentioned  in  this  paragraph,  for  leave  of  absence  for  clerks 
and  employes  in  the  executive  departments,  of  Act  March  3,  1893,  c.  211,  § 
6,  as  amended  by  Act  March  15,  1898,  c.  68,  §  7,  and  of  Act  July  7,  1898,  c. 
671,  i  1,  and  Act  Feb.  24,  1899,  c.  187,  §  4,  are  set  forth  ante,  §§  238-240. 

Provisions  for  compensation,  on  a  piece-rate  basis,  in  the  Office  of  the  Auditor 
for  the  Post  Office  Department,  of  such  number  of  employes  as  might  be  neces- 
sary to  tabulate,  by  the  use  of  mechanical  devices,  the  accounts  and  vouchers 
of  the  Postal  Service,  were  made  for  the  fiscal  year  1913  by  Act  Aug.  23,  1912, 
c  350,  §  1,  37  Stat  376,  for  the  fiscal  year  1914  by  Act  March  4,  1913,  c, 
142,  §  1,  37  Stat  764.  For  the  subsequent  years  the  appropriation  was  for 
"compensation  to  be  fixed  by  the  Secretary  of  the  Treasury,  of  such  number  of 
employ^  as  may  be  necessary  to  audit  the  accounts  and  vouchers  of  the  Postal 
Service  by  the  use  of  labor-saving  devices,"  with  a  proviso  that  not  to  exceed 
a  certain  amount  of  the  appropriation  might  be  used  for  the  payment  of  com- 
pensation to  said  employes  absent  on  leave.  See  Act  May  10,  1916,  c.  117,  §  1, 
39  Stat 

§  363.  (Act  Aug.  15,  1876,  c.  287,  §  1.)     Office  of  Deputy  Reg- 
ister abolished. 

The  office  of  Deputy  Register  of  the  Treasury  is  hereby  abol- 
ished.   (19  Stat.  151.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1877,  cited  above.  A  Deputy  Register,  as  well  as  an 
Assistant  Register,  in  the  oflBce  of  the  Register  of  the  Treasury,  was  author- 
ized by  a  provision  of  Act  March  3.  1875,  c.  130,  §  2,  ante,  §  352. 

Recent  appropriations  for  the  office  of  Register  of  the  Treasury  are:  Reg^ 
ister,  $4,000,  Assistant  Register,  $2,500,  chief  of  division,  $2,000,  and  clerks, 
messengers,  and  laborers.     See  Act  May  10,  1916,  c.  117,  i  1,  39  Stat 

#  364.  (Act  Oct.  3,  1913,  c.  16,  §  II,  N.)     Additional  Deputy  Com- 
missioner,  heads  of  divisions,  clerks,  etc.,  in  office  of  Com- 
missioner of  Internal  Revenue. 
In  the  office  of  the  Commissioner  of  Internal  Revenue  at  Wash- 
ington, District  of  Columbia,  there  shall  be  appointed  by  the  Com- 
missioner of  Internal  Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury  one  additional  deputy  commissioner,  at  a  salary 
of  $4,000  per  annum;    two  heads  of  divisions,  whose  compensa- 
tion shall  not  exceed  $2,500  per  annum;    and  such  other  clerks, 
messengers,  and  employees,  and  to  rent  such  quarters  and  to  pur- 
chase such  supplies  as  may  be  necessary.    (38  Stat.  180.) 

This  was  a  provision  of  section  IT,  relating  to  income  tax,  of  the  Under- 
wood Tariff  Act  of  1913,  cited  above,  accompanying  other  provisions  making 
an  appropriation  for  the  fiscal  year  1914  to  carry  said  section  into  effect,  and 
anthorizing  the  appointment  and  payment  from  said  appropriation  of  all  nec- 
essary officers,  agents,  inspectors,  deputy  collectors,  clerks,  etc.,  with  a  pro- 
viso limiting  the  rates  of  compensation  of  such  agents,  inspectors,  deputy  col- 
lectors, clerks,  etc.,  which  are  set  forth  post,  §  6336. 

A  proviso,  annexed  to  this  provision,  prescribing  the  mode  of  appointment 
and  of  fixing  the  compensation  of  "the  force  of  agents,  deputy  collectors,  in- 
spectors, and  other  employes  not  including  the  clerical  force  below  the  grade  of 
chief  of  division  employed  in  the  Bureau  of  Internal  Revenue,"  is  set  forth 
post,  §  6336. 

A  further  proviso,  annexed  to  this  provision,  that  the  force  authorized  to 
carry  out  the  provisions  of  said  section  II,  "when  not  employed  as  herein  pro- 
vided, shall  be  employed  on  general  internal-revenue  work,*'  applicable  to  the 
force  authorized  by  this  provision  in  the  office  of  the  Commissioner  of  Internal 
Revenue  as  well  as  to  the  force  of  agents,  inspectors,  deputy  collectors,  etc., 
is  also  set  forth  post,  |  6336. 

This  section  was  amended  by  a  provision  in  the  legislative,  executive,  and 
judicial  appropriation  act  for  the  fiscal  year  1915,  Act  July  1,  1914,  c.  141, 
i  1,  post,  f  364a. 

See  notes  to  {  350,  ante. 
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§  364a.  (Act  July  16,  1914,  c.  141,  §  1.)  Additional  chiefs  of  di- 
visions, clerks,  etc.,  supplies,  etc.,  in  office  of  Commissioner  of 
Internal  Revenue,  for  collection  of  income  tax. 

5or  expenses  of  assessing  and  collecting  the  income  tax  as  pro- 
vided in  paragraph  N,  section  two,  of  an  Act  entitled  "An  Act  to 
reduce  tariff  duties,  and  to  provide  revenue  for  the  Government, 
and  for  other  purposes,"  approved  October  third,  nineteen  hundred 
and  thirteen,  which  Act  is  hereby  amended  to  authorize  two  chiefs 
of  division  at  $3,500  and  $2,500  per  annum,  respectively,  in  lieu  of 
two  chiefs  of  division  at  $2,500  each,  including  the  employment  in 
the  District  of  Columbia,  of  necessary  clerical  and  other  personal 
services,  and  the  purchase  of  such  supplies,  equipment,  mechanical 
devices,  and  other  articles  as  may  be  necessary  for  use  in  the  Dis- 
trict of  Columbia  and  the  several  collection  districts,  $1,500,000.  (38 
Stat.  475.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1915,  cited  above.  The  section  referred  to  therein  is  set 
forth  ante,  §  364. 

§  365.  (Act  Aug.  5,  1882,  c.  389,  §  1.)  Detail  of  officers  for  duty 
at  Department. 

Nothing  in  section  four  of  this  act  shall  be  construed  to  pre- 
vent the  Secretary  of  the  Treasury  from  detailing  one  officer  of  the 
Revenue  Marine  Service  for  duty  in  the  Office  of  the  Life-Saving 
Service,  and  one  officer  from  the  Special  Agency  Service,  and  one 
from  the  Customs  Service,  respectively,  for  duty  at  the  Treasury 
Department  at  Washington,  nor  to  prevent  the  Commissioner  of 
Internal  Revenue  from  detailing  one  revenue  agent  for  duty  in  his 
office.     (22  Stat.  229.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1883,  cited  above. 

Section  4  of  the  same  act,  referred  to  in  the  above  provision,  restricted  the 
employment  of  clerks  and  others  in  the  Departments  to  those  for  whom  spe- 
<:ific  provision  is  made  in  the  appropriation  acts.    It  is  set  forth  ante,  §  249. 

A  subsequent  provision  authorizing  such  detailing  of  not  exceeding  ten  of- 
ficers of  the  Revenue  Marine  Service  is  set  forth,  post,  §  366. 

The  detail  of  a  captain  of  the  Revenue-Cutter  Service  to  be  chief  of  the  Divi- 
sion of  Revenue-Cutter  Service  was  directed  by  provisions  of  Act  July  31, 
1894,  c.  174,  §  1,  28  Stat.  172,  but  that  provision  was  superseded  by  a  provision 
for  the  appointment  of  a  captain  commandant  who  shall  act  as  chief  of  the 
Division  of  Revenue-Cutter  Service,  made  by  Act  April  16,  1908,  c.  884,  §  1, 
post,  §  5405. 

The  Coast  Guard  was  established  in  lieu  of  the  Revenue  Cutter  Service  and 
the  Life  Saving  Service  by  Act  Jan.  28,  1915,  c.  20,  post,  under  Title  XXXIV, 
"Collection  of  Duties  upon  Imports,"  Chapter  Three,  "The  Coast  Guard." 

Similar  provisions  authorizing  the  Secretary  of  the  Treasury  to  detail  of- 
ficers employed  in  the  enforcement  of  the  Chinese  exclusion  acts  and  the  alien 
contract-labor  laws  for  duty  at  the  Treasury  Department,  made  by  Act  June 
6,  1900,  c.  791,  §  1,  and  Act  March  3,  1901,  c.  853,  i  1,  superseded  by  Act 
March  4,  1915,  c.  147,  §  1,  having  become  inapplicable  to  that  Department  by 
the  transfer  of  the  Immigration  Bureau  and  the  Immigration  Service  to  the 
Department  of  Commerce  and  Liabor,  by  Act  Feb.  14,  1903,  c.  552,  §  4,  post, 
§  857,  and  their  subsequent  transfer  to  the  Department  of  Labor,  on  the  crea- 
tion of  that  department,  by  Act  March  4,  1913,  c.  141,  §  3,  post,  §  934,  are  set 
forth  under  Title  XII  B,  "The  Department  of  Labor,"  post.  §§  938,  939. 

Provisions  of  the  annual  sundry  civil  appropriation  acts  authorized  the  Sec- 
retary of  the  Treasury  to  use,  for  the  enforcement  of  the  laws  relating  to  the 
Department  and  the  branches  of  the  public  service  under  its  control,  certain 
specified  numbers  of  persons  paid  from  the  appropriations  for  collection  of  cus- 
toms, for  salaries  and  expenses  of  internal  revenue  agents  or  for  punishment 
of  violations  of  internal  revenue  laws,  and  for  suppressing  counterfeiting  and 
other  crimes.  The  provisions  for  the  fiscal  year  1917  were  by  Act  July  1,  1916, 
c.  209,  §  1,  post,  §  378a. 

§  366.  (Act  March  4,  1907,  c.  2918,  §  1.)     Detail  of  officers  of  Rev- 
enue-Cutter Service  for  duty  in  District  of  Columbia. 
Nothing  in  the  Acts  approved  August  fifth,  eighteen  hundred 

and  eighty-two,  and  June  twenty-second,  nineteen  hundred  and  six, 
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making  appropriations  for  the  legislative,  executive,  and  judicial 
expenses  of  the  Government,  shall  be  construed  to  prohibit  the  detail- 
ing of  officers  of  the  Revenue-Cutter  Service  in  the  District  of  Colum- 
bia for  such  periods  as  the  Secretary  of  the  Treasury  may  deem 
necessary,  but  the  number  of  officers  so  detailed  shall  not  exceed 
ten.     (34  Stat.  1309.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1008,  cited  above.  The  provisions  of  Act  Aug.  5,  1882,  c.  380,  §  4,  and 
of  Act  June  22,  1006,  c.  8514,  §  6,  mentioned  therein,  are  set  forth  ante,  {§ 
249,  252. 

This  provision  supersedes  a  similar  provision  contained  In  Act  Feb.  26,  1889, 
c.  279,  f  1,  25  Stat  719. 

The  Coast  Quard  was  established  in  lieu  of  the  Bevenue-Cutter  Service.  See 
notes  to  8  365,  ante. 

§  367.  (Act  June  23,  1913,  c.  3,  §  1.)     Detail  of  members  of  field 
force  of  Public  Buildings  Service  for  duty  in  Office  of  Super- 
vising Architect. 
Hereafter  members  of  the  field  force  of  the  public-building  serv- 
ice, such  as  supervising  superintendents,  superintendents,  junior 
superintendents,  and  inspectors  of  the  several  classes,  may  be  de- 
tailed to  the  District  of  Columbia,  in  the  discretion  of  the  Secretary 
of  the  Treasury,  for  temporary  duty  for  periods  not  exceeding 
thirty  days  in  any  one  case,  in  the  Office  of  the  Supervising  Ar- 
chitect, but  no  subsistence  or  other  expenses  of  like  character  shall 
be  allowed  such  employees  while  on  duty  in  Washington  serving 
under  such  details.     (38  Stat.  17.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1914,  cited  above. 

§  367a.  (Act  July  16,  1914,  c.  141,  §  1.)     Transfer  and  appointment 
in  office  of  Treasurer  of  employes  detailed  thereto. 

The  Secretary  of  the  Treasury  is  hereby  authorized  to  transfer 
and  appoint  in  the  office  of  the  Treasurer  of  the  United  States  such 
of  the  employees,  in  his  discretion,  as  are  now  employed  in  said  of- 
fice under  details  authorized  by  the  Act  of  March  fourth,  nineteen 
hundred  and  thirteen.    (38  Stat,  471.) 

This  was  a  provision  in  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1915,  cited  above.  The  act  referred  to  in  this 
section  is  Act  March  4,  1913,  c.  142,  §  1,  37  Stat  755,  authorizing  the  Sec- 
retary of  the  Treasury,  for  a  limited  time,  to  detail  such  employes  in  the 
offices  of  the  Assistant  Treasurer  as  may  be  necessary  for  duty  in  the  Dis- 
trict of  Columbia  in  the  office  of  the  Treasurer  of  the  United  States. 

§  368.  (R.  S.  §  236.)     Public  accounts  to  be  settled  in  the  Depart- 
ment of  the  Treasury. 
All  claims  and  demands  whatever  by  the  United  States  or  against 
them,  and  all  accounts  whatever  in  which  the  United  States  are  con- 
cerned, either  as  debtors  or  as  creditors,  shall  be  settled  and  ad- 
justed in  the  Department  of  the  Treasury. 
Act  March  3,  1817,  c.  45,  §  2,  3  Stat.  366. 

As  to  the  necessity  of  the  audit  and  allowance  of  accounts  by  the  account- 
ing officers  of  the  Treasury  Department,  the  effect  of  decisions  or  actions  of 
heads  of  departments  upon  the  audit  and  allowance  of  claims  by  the  account- 
ing officers  of  the  Treasury  Department,  the  power  and  duty  of  the  account- 
ing officers  of  the  Treasury  Department  to  set  off  claims,  and  the  powers  and 
duties  of  the  accounting  officers  of  the  Treasury  Department  as  to  pension 
claims,  see  §  419,  post,  and  notes  thereunder. 

Notes  of  Deoiaiona 

Necessity  of  settlement  and  adjust-  such  credits  had  been  presented  to  the 

ment  of  claims  and  accounts^— In  a  suit  proper    officers   of   the  Treasury,   and^ 

by  the  United  States  against  a  depoei-  disallowed  by  them,  in  whole  or  in  part, 

tary  of  public  money  for  a  balance  there-  U.   S.  v.  Gilmore   (1868)   7  Wall.  491, 

of,  credits  to  him  for  clerk  hirfe  cannot  493,  19  L.  Ed.  282. 

be  allowed  without  evidence  from  the  No  claim  or  demand  can  be  paid  oa 

booka  of  the  Treasury  that  a  claim  for  presentation  at  the  Treasury,  nor  un- 
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til  it  has  been  audited  and  allowed  by 
the  accounting  officers,  and  then  only  in 
pursuance  of  an  appropriation  made  by 
law.  Ravesies-  v.  U.  S.  (1886)  21  Ct 
CI.  243. 

Under  the  requirement  of  Act  March 
3,  1817,  S  2,  re-enacted  in  this  section, 
the  Secretary  of  War  could  not  be  call- 
ed on  to  order  payment  on  a  claim 
arising  from  a  contract  with  the  War 
Department,  until  a  settlement  of  the 
account  at  the  Treasury  by  the  prop- 
er officer.    (1832)  2  Op.  Atty.  Gen.  518. 

Under  the  appropriation  by  Act  Sept. 
22,  1888.  c.  1027,  25  Stat.  485,  for  pay- 
ment for  Army  transportation  to  land- 
grant  railroads,  "to  be  adjusted  in  ac- 
cordance with  the  decisions  of  the  Su- 
preme Court,"  etc.,  omitting,  after  the 
word  "adjusted,"  the  words  "by  the  ac- 
counting officers,"  contained  in  previous 
similar  appropriations,  accounts  for 
such  transportation  could  be  lawfully 
paid  by  an  Army  quartermaster  without 
previous  action  thereon  by  the  account- 
ing officers  of  the  Treasury.  (1889)  19 
Op.  Atty.  Gen.  264. 

Previous  action  of  heads  of  Depart- 
ments as  to  ciaimSd— The  entire  admin- 
istration of  the  system  devisod  by  Con- 
gress for  the  collection,  during  the  civil 
war,  of  captured  and  abandoned  prop- 
erty within  the  insurrectionary  districts, 
and  its  sale  thereafter,  having  been 
committed  to  the  Secretai-y  of  .the 
Treasury,  subject  to  no  other  restric- 
tion than  •  that  the  expenses  charged 
upon  the  proceeds  of  sales  be  "proper 
and  necessary,"  and  be  approved  by 
him,  the  Secretary's  approval  of  an 
agent's  account  including  expenses  in- 
curred on  account  of  a  particular  lot  of 
such  property,  made  before  the  passage 
of  Reb-.  March  31,  1868,  15  Stat.  251, 
requiring  moneys  received  from  such 
sales  to  be  paid  into  the  Treasury,  was 
conclusive  that  said  expenses  were  prop- 
er and  necessary,  in  the  absence  of 
fraud,  positive  violation  of  statute,  or 
contravention  of  public  policy.  U.  S. 
v.  Johnston  (1888)  8  Sup.  Ct.  446,  454, 
124  U.  S.  236.  31  li.  Ed.  389. 

The  Secretary  of  the  Treasury  had  no 
authority  to  increase  an  allowance  made 
by  the  Secretary  of  the  Navy  to  certain 
citizens  under  Act  April  26,  1822,  c 
36,  by  adding  interest  thereto  or  other- 
wise.    (1823)  1  Op.  Atty.  Gen.  605. 

The  Secretary  of  the  Treasury  was 
not  authorized,  under  this  section,  nor 
by  a  resolution  of  one  house  of  Con- 
gress, to  re-examine  and  audit  a  claim 
which  under  a  special  act  relating  there- 
to, had  been  examined  and  settled  by 
the  head  of  another  department  (1889) 
19  Op.  Atty.  Gen.  385. 

Claims  under  pension  laws^— The  pow- 
er to  audit  and  adjust  accounts  for  ex- 
penses of  the  last  siclcness  and  burial 
of  deceased  pensioners,  under  R.  S.  { 
4718,  belonged  solely  to  the  proper  ac- 
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counting  officers  of  the  Treasury,  by 
virtue  of  this  section,  which  was  not 
restricted  or  qualified  by  said  section 
4718,  and  the  Commissioner  of  Pensions 
had  no  authority  to  audit  such  accounts*. 
(1882)  17  Op.  Atty.  Gen.  339,  440. 

Authority  as  to  Judgments  against 
United  Stat eSd— This  section  does  not 
apply  to  judgments  of  the  Court  of 
Claims.  U.  S.  v.  Jones  (1886)  7  Sup. 
Ct.  283,  284,  119  U.  S.  477.  30  L.  Ed. 
440. 

Authority  as  to  conflicting  claims.— 

The  officers  of  the  Treasury  cannot  ar- 
bitrarily select  between  contending 
claimants.  People's  Trust  Co.  v.  U.  S. 
(1903)  38  Ct  CI.  359. 

It  is  not  the  duty  of  the  Treasury  De- 
partment to  investigate  the  facts  and 
circumstances  alleged  to  exist  by  a  sure- 
ty to  a  bond  given  to  the  United  States, 
and  by  him  paid,  concerning  a  certain 
trust  fund,  in  which  he  claims  an  in- 
terest, created  by  an  assignment  of  the 
principal  debtor,  and  which  he  avers 
has  been  applied  by  the  United  States 
to  the  payment  of  other  bonds  of  the 
same  debtor.  The  question  belongs  to 
the  judiciary.  (1831)  2  Op.  Atty.  Gen, 
457,  473. 

Authority  to  sot  off  olaimSd— A  claim 
allowed  in  the  Treas-ury  Department 
cannot  be  set  off  by  a  federal  court 
against  a  judgment  for  the  United  States 
in  an  action  therein,  as  the  authority 
to  set  off  of  claims  due  to  and  from 
the  United  States  is  committed  by  Act 
March  3,  1875,  post,  i  6407.  to  the 
Secretary  of  the  Treasury.  U.  S.  v. 
Griswold  (D.  C.  1887)  30  Fed.  604. 

The  right  of  set-off,  where  the  gov- 
ernment is  both  debtor  and  creditor,  is 
founded  upon  this  section,  and  exists 
independently  of  the  special  enactments 
of  R.  S.  §  1766,  post,  §  3239,  and  Act 
March  3,  1875,  post,  §  6407.  Taggart  v. 
U.  S.  (1881)  17  Ct  CI.  322,  327. 

The  Treasury  has  authority  to  set  off 
an  indebtedness  due  from  a  claimant  to 
the  government  against  a  judgment  re- 
covered by  him.  Labadie  v.  U.  S.  (1898) 
33  Ct  CL  476. 

The  Treasury  Department  ha&'  power 
to  protect  the  United  States  in  judg- 
ment or  claims  where  a  set-off  exists. 
The  Henry  (1900)  35  Ct  CL  393. 

Methods  of  settlement  of  acoounts^- 

The  methods  of  settling  accounts  and 
claims  against  the  government  stated 
and  explained.  McKnigbt  v.  U  S. 
(1877)  13  Ct  CL  292,  299-306. 

Cited    without    deflnito    application, 

Cooke  V.  U.  S.  (1875)  91  U.  S.  389,  398, 
23  L.  Ed.  237;  U.  S.  v.  Lynch  (1890) 
11  Sup.  Ct  114.  115,  137  U.  S.  280,  34 
L.  Ed.  700;  U.  S.  v.  Bailey  (D.  C.  1913) 
207  Fed.  782,  784;  Wood  v.  U.  S. 
(1889)  25  Ct  CL  98,  109;  Campbell  v. 
U.  S.  (1909)  44  Ct  CL  488,  493;  Hayes 
T.  U.  S.  (1909)  44  Ct  CL  493,  496. 
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§  369.  (R.  S.  §  237,  as  amended.  Act  Oct.  1,  1890,  c.  1256,  §  9.) 
Commencement  of  the  fiscal  year. 
The  fiscal  year  of  the  Treasury  of  the  United  States  in  all  mat- 
ters of  accounts,  receipts,  expenditures,  estimates,  and  appropri- 
ations, except  accounts  of  the  Secretary  of  the  Senate  for  com- 
pensation and  traveling  expenses  of  Senators,  and  accounts  of  the 
Sergeant-at-Arms  of  the  House  of  Representatives  for  compensa- 
tion and  mileage  of  members  and  delegates,  shall  commence  on  the 
first  day  of  July  in  each  year ;  and  all  accounts  of  receipts  and  ex- 
penditures required  by  law  to  be  published  annually  shall  be  prepared 
and  published  for  the  fiscal  year,  as  thus  established.  The  fiscal  year 
for  the  adjustment  of  the  accounts  of  Secretary  of  the  Senate  for 
compensation  and  traveling  expenses  of  Senators,  &nd  of  the  Ser- 
geant-at-Arms of  the  House  of  Representatives  for  compensation 
and  mileage  of  members  and  delegates  shall  extend  to  and  include 
the  third  day  of  July. 

Act  Aug.  26,  1842,  c.  207,  §§  1,  2,  5  Stat.  536,  537.  Act  May  8,  1872,  c.  139,  § 
1, 17  Stat.  61.  Act  March  3, 1873,  c.  226,  i  1,  17  Stat.  486.  Act  Oct.  1,  1890, 
c  1256,  S  9,  26  Stat.  646. 

This  section,  as  enacted  in  the  Revised  Statutes,  excepted  from  its  general 
provision  and  provided  specially  for  accounts  of  the  Secretary  of  the  Senate 
for  compensation  and  traveling  expenses  of  Senators,  only.  It  was  amended 
to  include  in  such  exception  and  special  provision  accounts  of  the  Sergeant-at- 
Arms  of  the  House  of  Representatives  for  compensation  and  mileage  of  mem- 
bers and  delegates,  also,  as  set  forth  here,  by  Act  Oct  1,  1890,  c.  1256,  §  9, 
last  dted  above. 

Notes  of  Deoisions 


Previous  practice  and  statates.— Be- 
fore the  passage  of  Act  Aug.  26,  1842, 
c.  207,  provisions  of  which  and  of  sub- 
sequent acts  were  carried  into  this  sec- 
tion, the  fiscal  year  commenced  with  and 
ended  with  the  calendar  year,  but  for 
the  convenience  of  the  public  service 
in  the  administration  of  the  expense,  ac- 
counts, and  estimates  of  the  govern- 
ment. Congress  changed  the  law  so  as 
to  make  the  Ist  day  of  July  the  com- 
mencement of  the  fiscal  grear.  Bachelor 
V.  U.  S.  (1872)  8  Ct.  CL  235,  238;  Sweet 
V.  U.  S.  (1899)  34  Ct.  CI.  377,  387. 

The  necessity  of  the  situation  requires 
that  the  government  have  a  fixed  time  in 
the  form  of  a  fiscal  year.  Whether  it 
be  with  the  commencement  of  the  cal- 
endar year  or  at  some  other  fixed  pe- 
riod is  not  material,  but  that  there 
should  be  a  limit  to  accounts  and  ex- 
penses into  distinct  sections  of  time  is 
an  absolute  necessity.  Sweet  v.  U.  S. 
(1899)  34  Ct  CL  377,  386. 

Adjustment  of  oompensatlon  and  ao- 
eountt  of  officers.^— Where  the  compen- 
sation to  which  an  officer  is  entitied  is 
an  annual  compensation,  as  it  is  de- 
rived from  his  official  acts  within  each 
fiscal  year,  it  becomes  due  at  the  end  of 


each  year.  If  not  paid,  a  right  of  action 
then  accrues,  and  the  statute  of  limi- 
tations then  begins  to  run.  The  same 
principle  applies  to  compensation  which 
consists  of  commissions  upon  deposits. 
Bachelor  v.  U.  S.  (1872)  8  Ct.  CI.  235; 
Ellsworth  V.  U.  S.  (1878)  14  Ct  CL 
382,  395. 

This  section  and  R.  S.  i  257,  post,  § 
386,  do  not  forbid  United  States  com- 
missioners to  demand  payment  at  any 
time  of  their  accounts  for  fees.  Pat- 
terson V.  U.  g.  (1886)  21  Ct.  CL  322. 

The  fiscal  year  is  the  basis  on  which 
the  compensation  of  registers  and  re- 
ceivers of  land  offices  must  be  estimat- 
ed, under  R.  S.  §  2240,  post,  §  4476,  lim- 
iting their  maximum  compensation  to 
13,000  "a  year";  the  word  "calendar," 
qualifying  *Vear"  in  previous  statutory 
provisions  on  the  subject  having  been 
omitted  from  that  section  of  the  revi- 
sion. Sweet  V.  U.  S.  (1899)  34  Ct  CL 
377,  387. 

The  fiscal  year  established  by  this  sec- 
tion is  the  year  referred  to  in  the  re- 
quirement of  R.  S.  i  3146,  post,  §  5852, 
that  in  adjusting  the  accounts  of  inter- 
nal revenue  collectors  the  fiscal  year  of 
the  Treasury  shall  be  observed.  (1899) 
22  Op.  Atty.  Gen.  320.  323. 

(R.  S.  §  238.  Superseded.) 
This  section  provided  that  the  commissions  of  all  officers  employed  in  levying 
or  collecting  the  public  revenue  should  be  made  out  and  recorded  in  the  De- 
partment of  the  Treasury,  and  the  seal  of  the  Department  affixed  thereto. 
It  was  superseded  by  similar  provisions  as  to  commissions  of  all  officers  un- 
der the  direction  and  control  of  the  Secretary  of  the  Treasury  and  of  certain 
other  heads  of  Executive  Departments,  contained  in  Act  March  28,  1896,  c. 
73,  post,  S  3250. 
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§  370.  (R,  S.  §  239,  as  amended  Act  Feb.  18,  1875,  c.  80.)  Ac- 
counts  of  receipts  of  internal  revenue. 
Separate  accounts  shall  be  kept  at  the  Department  of  the  Treas- 
ury of  all  moneys  received  from  internal  duties  or  taxes  in  each  of 
the  respective  States,  Territories,  and  collection-districts,  and  of  the 
amount  of  each  species  of  duty  and  tax  that  shall  accrue ;  so  as  to 
exhibit,  as  far  as  may  be,  the  amount  collected  from  each  source  of 
revenue,  with  the  moneys  paid  as  compensation  and  for  allowances 
to  the  collectors  and  deputy  collectors,  inspectors,  and  other  offi- 
cers employed  in  each  of  the  respective  States,  Territories,  and 
collection-districts. 

Act  June  30,  1864,  c  173,  §  43,  13  Stat.  239.  Act  Feb.  18,  1875,  c.  80,  §  1, 
18  Stat.  317.     • 

This  section,  as  enacted  in  the  Revised  Statutes,  contained,  after  the  words 
"collectors  and  deputy  collectors,"  the  further  words,  "assessors  and  assist- 
ant assessors,"  which  were  stricken  out  by  amendment  by  Act  Feb.  18,  1S75, 
c.  80,  §  1,  cited  above,  the  offices  of  assessor  and  assistant  assessor  having 
ceased  to  exist,  ander  Act  Dec.  24,  1872,  c.  13, 17  Stat.  401. 

An  abstract  of  the  accounts  to  be  kept  under  this  section  was  required  to  be 
furnished  by  the  Secretary  of  the  Treasury  to  Congress,  by  R.  S.  §  261,  post, 
i  396. 

§  371.  (R.  S.  §  240.)  Accounts  of  expenditures  for  contingent  ex- 
penses. 
No  account  for  contingent  expenses  at  any  of  the  Bureaus  of  the 
Department  of  the  Treasury  shall  be  allowed,  except  on  the  certifi- 
cate of  the  superintendent  of  the  Treasury  buildings  that  such  ex- 
penses are  necessary  and  proper,  and  that  the  prices  paid  are  just 
and  reasonable;  and  the  superintendent  shall  keep  a  full,  just,  and 
accurate  account  in  detail  of  all  amounts  expended  under  the  head 
of  contingent  expenses  for  the  several  Bureaus  of  the  Department 
of  the  Treasury. 

Act  March  3,  1869,  c  123,  15  Stat.  311. 

Appropriations  for  expenditures  of  the  Bureau  of  Engraving  and  Printing 
are  not  to  be  subject  to  the  provisions  of  this  section,  under  the  provision  of 
Act  June  4,  1897,  c.  2,  §  1,  post,  §  372. 

Provisions  for  reports  to  Congress  of  the  accounts  of  the  superintendent  of 
the  Treasury  buildings,  of  contingent  expenses  for  the  several  Bureaus,  were 
contained  in  R.  S.  §  262,  post,  §  397. 

The  provisions  of  this  section  and  of  R,  S.  §  241,  post,  §  375,  are  applicable 
to  the  officer  or  officers  under  whom  the  control  and  expenditure  of  appropria- 
tions for  contingent  expenses  of  the  department  may  be  placed,  by  a  provision  of 
Act  June  25,  1910,  c.  385,  post,  §  373. 

Appropriations  for  the  fiscal  year  1914  and  subsequent  years  for  certain 
specified  expenses  in  the  office  of  the  Auditor  for  the  Post  Office  Department, 
to  operate  as  a  specific  exception  of  said  office  from  the  appropriation  for  con- 
tingent expenses,  were  made  by  the  legislative,  executive,  and  judicial  appro- 
priation acts  for  such  years.  The  provision  for  the  fiscal  year  1917  was  by 
Act  May  10,  1916,  c.  117,  i  1,  39  Stat. 

§  372.  (Act  June  4,  1897,  c.  2,  §  1.)     Appropriations  for  Bureau 
of  Engraving  and  Printing  not  to  be  held  as  for  contingent 
expenses. 
Hereafter  the  appropriations  made  for  all  expenditures  of  the 
Bureau  of  Engraving  and  Printing  shall  be  used  in  the  manner  in 
which  appropriations  for  said  Bureau  have  heretofore  been  used, 
and  no  part  of  said  appropriations  shall  be  held  to  be  contingent  ex- 
penses of  the  Treasury  Department,  nor  be  subject  to  the  provisions 
of  sections  two  hundred  and  forty  and  thirty-six  hundred  and  eighty- 
three  of  the  Revised  Statutes.     (30  Stat.  18.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1898,  cited  above. 

A  similar  provision,  but  applying  only  to  the  appropriation  for  the  year, 
was  made  by  the  sundry  civil  appropriation  act  of  June  11,  1896,  c  420,  § 
1,  29  Stat.  421. 

K.  S.  §  3683,  mentioned  in  this  provision,  containing  general  restrictioiiB  on 
the  application  of  contingent  funds,  is  set  forth  post,  §  6784. 

(172) 


Ch.  1)  DEPARTMENT  OF  THE  TREASURY  §  377 

§  373.  (Act  June  25,  1910,  c.  385.)  Control  and  expenditure  of 
appropriations  for  contingent  expenses,  under  designated  of- 
ficers. 

The  Secretary  of  the  Treasury  is  authorized  to  place  the  control 
and  expenditure  of  the  various  appropriations  made  for  contingent 
expenses  of  the  Treasury  Department  at  Washington,  District  of 
Columbia,  under  such  officer  or  officers  of  the  Treasury  Department 
as  he  may  from  time  to  time  determine  proper  or  necessary,  and  the 
requirements  and  authority  imposed  by  sections  two  hundred  and 
forty  and  two  hundred  and  forty-one  of  the  Revised  Statutes  of  the 
United  States  shall  hereafter  be  applicable  to  the  person  or  persons 
designated  hereunder  as  fully  as  they  have  heretofore  applied  to  the 
superintendent  of  the  Treasury  building  with  reference  to  said  appro- 
priations.    (36  Stat.  776.) 

This  was  a  provision  of  the  deficicDcy  appropriation  act  for  the  fiscal  year 
1910,  cited  above. 

R.  S.  i§  240,  241,  mentioned  in  this  paragraph,  are  set  forth  ante,  {  371,  and 
post,  §  375. 

§  374.  (Act  March  4,  1911,  c.  237,  §  1.)  Purchase  of  stationery 
for  internal  revenue  service. 
Hereafter  the  purchase  of  stationery  for  the  Internal-Revenue  Serv- 
ice shall  be  made  under  the  direction  of  the  Secretary  of  the  Treas- 
ury as  in  the  case  of  other  branches  of  the  public  service  under  the 
Treasury  Department.     (36  Stat.  1195.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1912,  cited  above. 

§  375.  (R.  S.  §  241.)     Accounts  of  expenditures  for  furniture  and 
repairs. 
The  expenditure  for  furniture  and  repairs  for  the  Bureaus  of  the 
Department  of  the  Treasury  shall  be  made  by  the  superintendent 
of  the  Treasury  buildings,  subject  to  the  approval  of  the  Secretary 
of  the  Treasury;   and  it  shall  be  the  duty  of  the  superintendent  to 
keep  a  just  and  accurate  account  in  detail  of  all  the  amounts  paid 
for  the  purchase  of  furniture,  and  also  for  the  repairs  thereof,  as  well 
a,s  a  full  statement  of  the  disposal  of  the  old  furniture. 
Act  March  3,  1869,  c.  123,  15  Stat.  311. 

The  provisions  of  this  section,  as  weU  as  those  of  R.  S.  §  240,  ante,  f  371, 
were  made  applicable  to  the  officer  or  officers  under  whom  the  control  and  ex- 
penditure of  appropriations  for  contingent  expenses  of  the  department  may  be 
placed,  by  a  provision  of  Act  June  25,  1910,  c.  385,  ante,  §  373. 

Provisions  for  reports  to  Congress  of  the  accounts  of  the  Superiotendent  of 
the  Treasury  buildings  relating  to  furniture  are  contained  in  H.  S.  §  262,  post. 
§397. 

f  376.  (R.  S.  §  242.)     Temporary  clerks. 

No  clerk  temporarily  employed  in  the  Department  of  the  Treas- 
ury shall  receive  a  greater  compensation  than  at  the  rate  of  twelve 
hundred  dollars  a  year  for  the  time  actually  employed. 

Act  July  12,  1870,  c.  251,  §  1,  16  Stat  238.  Act  March  3,  1871,  c.  113,  {  1, 
16  Stat.  483. 

A  provision  applicable  to  all  the  Departments,  as  to  the  compensation  of 
temporary  clerks,  was  made  by  H.  S.  f  168,  ante,  §  247. 

§  377.  (R.  S.  §  243.)  Restrictions  upon  officers  of  the  Department. 
No  person  appointed  to  the  office  of  Secretary  of  the  Treasury, 
or  First  Comptroller,  or  First  Auditor,  or  Treasurer,  or  Register, 
shall  directly  or  indirectly  be  concerned  or  interested  in  carrying  on 
the  business  of  trade  or  commerce,  or  be  owner  in  whole  or  in  part 
of  any  sea-vessel,  or  purchase  by  himself,-  or  another  in  trust  for 
him,  any  public  lands  or  other  public  property,  or  be  concerned  in 
the  purchase  or  disposal  of  any  public  securities  of  any  State,  or  of 
the  United  States,  or  take  or  apply  to  his  own  use  any  emolument 
or  gain  for  negotiating  or  transacting  any  business  in  the  Treasury 
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Department,  other  than  what  shall  be  allowed  by  law;  and  every 
person  who  offends  against  any  of  the  prohibitions  of  this  section 
shall  be  deemed  guilty  of  a  high  misdemeanor  and  forfeit  to  the 
United  States  the  penalty  of  three  thousand  dollars,  and  shall  upon 
conviction  be  removed  from  office,  and  forever  thereafter  be  inca- 
pable of  holding  any  office  under  the  United  States ;  and  if  any  other 
person  than  a  public  prosecutor  shall  give  information  of  any  such 
offense,  upon  which  a  prosecution  and  conviction  shall  be  had,  one- 
half  the  aforesaid  penalty  of  three  thousand  dollars,  when  recov- 
ered, shall  be  for  the  use  of  the  person  giving  such  information. 
Act  Sept  2,  1789,  c  12,  §  8,  1  Stat.  67. 

The  designations  of  the  offices  of  First  Comptroller  and  First  Auditor  were 
changed,  by  Act  July  31,  1894,  c.  174,  §§  3.  4,  post,  §§  402,  417. 

Similar  restrictions  were  imposed  on  officers  in  the  General  Land  Office,  as 
to  purchase  of  public  lands,  by  Ri  S.  {  452,  post,  §  698. 

Customs  officers  were  forbidden  to  own  vessels,  or  to  act  as  agents,  etc.,  for 
owners  of  vessds  or  cargo,  or  to  engage  in  importation,  by  R.  S.  {  2638,  post, 
t  5379. 

Notes  of  Decisions 

Purpose   of   provi8ion8.^The   evident  authorized  in   the   department  by  Act 

purpose  of  Coogress  in  all  this  class  of  March  3,  1817,  c.  45.  §  3,  3  Stat.  306, 

enactments   has  been  to  promote  effi-  as  well  as  to  the  officers  provided  for 

dency  and  integrity  in  the  discharge  of  in  the  original  act.     (1847)  4  Op.  Atty. 

official  duties,  and  to  maintain  proper  Gen.  555. 
discipline  in  the  public  service.    Clearly 

such  a  purpose  is  within  the  just  scope  Purchase   of   public   lands,   etc.— The 

of  legislative  power.     Ex  parte  Curtis  prohibition  Act  Sept.  2,  1789,  §  8,  in- 

(188?)  1  Sup.  Ct.  381,  384,  106  U.  S.  corporated  into  this  section,  of  the  pur- 

371,  27  L.  Ed.  232.  chase    by    certain    officers    of    "public 

One  of  the  principal  objects  of  the  lands  or  other  public  property,"  ac- 
restriction  was  to  withdraw  from  the  cording  to  its  terms,  would  seem  to  ap- 
accounting  officers  every  motive  of  pri-  ply  only  to  the  purchase  of  such  prop- 
vate  interest  in  the  performance  of  their  erty  as  belongs  to,  or  is  in  the  owner- 
public  duties.  (1847)  4  Op.  Atty.  Gen.  ship  of,  the  United  States;  and,  being 
555.  highly  penal,  it  should  be  taken  strictly 

Officers  to  whom   restriction  applies,  and  not  extended  by  construction.     It 

—The  restriction  imposed  by  section  8  should  not  be  applied  to  lands  sold  for 

of  the  act  creating  the  Treasury  De-  taxes    under    the    direct    tax   law,    on 

partment  Act  Sept.  2, 1879,  c.  12,  which  which    the    United    States   had   a   lien 

were  carried  into  this  section,  applied  to  merely     for     the     amount      assessed, 

the  additional  comptroller  and  auditors  (1873)  14  Op.  Atty.  Gen.  362. 

§  378.  (R.  S.  §  244.)     Restrictions  upon  clerks  in  the  Department. 

Every  clerk  employed  in  the  Treasury  Department  who  carries 
on  any  trade  or  business  in  the  funds  or  debts  of  the  United  States,, 
or  of  any  State,  or  in  any  kind  of  public  property,  or  who  takes  or 
applies  to  his  own  use  any  emolument  or  gain  for  negotiating  or 
transacting  any  business  in  the  Department,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  punished  by  a  fine  of  five  hundred  dollars 
and  removal  from  office. 

Act  March  3,  1791,  c.  18,  §  1,  1  Stat.  215.  Act  May  8,  1792rc.  37,  §  12, 
1  Stat.  281. 

Similar  restrictions  were  imposed  on  clerks  and  employes  in   the  General 
Land  Office,  as  to  purchase  of  public  lands,  by  R.  S.  §  452,  post,  §  698. 
See,  also,  notes  to  §  377,  ante. 

Cited  without  definite  application, 
Ex  parte  Curtis  (1882)  1  Sup.  Ct.  381, 
383,  106  U.  S.  371.  27  L.  Ed.  232. 

§  378a.  (Act  July  1,  1916,  c.  209,  §  1.)     Enforcement  of  laws  re- 
lating to  Treasury  Department;   employment  of  persons  paid 
from  certain  appropriations  for. 
The  Secretary  of  the  Treasury  is  authorized  to  use  for,  and  in 
connection  with,  the  enforcement  of  the  laws  relating  to  the  Treas- 
ury Department  and  the  several  branches  of  the  public  service  un- 
der its  control,  not  exceeding  at  any  one  time  four  persons  paid  from 
the  appropriation  for  the  collection  of  customs,  four  persons  paid 
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from  tHe  appropriation  for  salaries  and  expenses  of  internal-revenue 
agents  or  from  the  appropriation  for  the  foregoing  purpose,  and 
four  persons  paid  from  the  appropriation  for  suppressing  counter- 
feiting and  other  crimes,  but  not  exceeding  six  persons  so  detailed 
shall  be  employed  at  any  one  time  hereunder:  Provided,  That 
nothing  herein  contained  s'hall  be  construed  to  deprive  the  Secre- 
tary of  the  Treasury  from  making  any  detail  now  otherw^ise  au- 
thorized by  existing  law.    (39  Stat.) 

This  section  was  a  part  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1917.  The  appropriation  referred  to  as  "the  appropriation  for  the  fore- 
going purpose"  was  an  appropriation  for  punishment  for  violations  of  the  in- 
terna] revenue  laws,  made  by  another  paragraph  in  the  same  act. 

See  notes  to  i  365,  ante. 


CHAPTER  TWO 
The  Secretary  of  the  Treasury 

See.  Sec 

379.  Duties  of  Assistant  Secretaries.  392.  Reports  of  expenditures  for  Reve- 

380.  Signing  warrants.  nue-Cutter  Service. 

381.  General  duties  of  the  Secretary.  393.  Reports    upon   appropriations    for 

382.  Ck)llection  of  duties.  Departments  of  War  and  Navy. 

383.  Decimons  construing   laws  impoe-  394.  Tabular  statement  of  receipts  and 

ing  customs  duties.  expenditures  in  Naval  service. 

384.  Rules,  regulations,  and  forms.  395^  Account  of  balances  in  hands  of 

385.  Rules  for  government  of  agents,  at-  disbursing  agents. 

tomeys,  etc.,  representing  claim-      3^^   Abstract  of  receipts  from  internal 
ants  before  Department;  suspen-  taxes 

386.  R^lS^f  ^rs:^reta^  397.  Accounts     of     superintendent     of 

387.  Reports  to  include  postal  revenues      „  „      Treasury  buildings. 

and  expenditures.  398.  Reports  of  claims  allowed. 

388.  Reports  of   receipts   and   expend!-      898a.  Estimates  of  amounts  of  receitpts 

tures  of  all  public  moneys.  to  and  expenditures  from  tribal 

389.  Reports    to    include    estimates    of  funds  ,of    Indians;      contents; 

revenue   and   expenditures,   with  transmission  to  speaker  of  House 

statement  of  receipts  and  expen-  of  Representatives. 

ditures.  399.  Quarterly  publication  of  statement 

390.  Reports   of  officers   delinquent   in  of  receipts  and  expenditures. 

rendering  accounts.  400.  Monthly     publication     of     weekly 

391.  Reports    of   expenditures    at   cus-  statement  of  the  Treasurer,  etc 

tom-houses. 

§  379.  (R.  S.  §  245.)     Duties  of  Assistant  Secretaries. 

The  Assistant  Secretaries  of  the  Treasury  shall  examine  letters, 
contracts,  and  warrants  prepared  for  the  signature  of  the  Secretary 
of  the  Treasury,  and  perform  such  other  duties  in  the  office  of  the 
Secretary  of  the  Treasury  as  may  be  prescribed  by  the  Secretary  or 
by  law. 

Act  March  3,  1849,  c.  108,  §  13,  9  Stat.  396.  Act  March  14,  1864,  c  30, 
i  3, 13  Stat.  26. 

The  Assistant  Secretaries  of  the  Treasury  are  ineligible,  during  the  time 
they  are  in  office,  and  for  two  years  thereafter,  to  hold  any  office,  etc.,  in 
any  bank  which  is  a  member  of  a  Federal  reserve  bank,  by  a  provision  of 
section  10  of  the  Federal  Reserve  Act  of  Dec.  23,  1913,  c.  6,  §  10,  post,  f 
9793. 

Provisions  applicable  to  all  the  Departments,  that,  in  case  of  the  death, 
resignation,  absence,  or  sickness  of  the  head  of  the  Department,  the  duties  of 
the  office  may  be  performed,  temporarily,  by  the  assistant,  were  made  by  R. 
S.  §  177,  ante,  §  259. 

Notes  of  Decisions 

Nature  and  scope  of  authority.— This  pecially  when  read  in  connection  with 

section  does  not  confine  the  powers  of  R.   S.  §§  161,  177,  ante,  §§  235,  259, 

the  assistants  to  the  duties  of  a  like  which  impose  more  enlarged  duties  in 

nature  with  those  here  enumerated,  es*  certain  contingencies.    The  John  Shilli- 
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to  Co.  V.  McClung  (1892)  51  Fed.  868,  (1892)  51  Fed.  868,  872,  2  C.  O:  A.  52a 

2  C.  C.  A.  526,  affirming  judgment  (O.  And  see  In  re  Way  Tai  (O.  O.  1899) 

C.  1891)  45  Fed.  778.  96  Fed.  484,  486. 

The  Assistant  Secretary  of  the  Treas-  As  an  Assistant  Secretary  might  have 
ary  is  not  the  deputy  of  the  Secretary,  been  duly  authorized,  under  this  sec* 
but  only  his  aid,  and  his  acts  are  not  tion,  to  authenticate  the  quarterly  re- 
valid  unless  specially  authorized  by  law,  turns  of  an  internal  revenue  collector, 
or  prescribed  by  the  Secretary,  as  pro-  where  returns  so  certified  were  offered 
vided  by  R.  S.  §  161,  ante,  f  235,  and  in  evidence,  it  would  be  presumed  that 
this  section.  U.  S.  v.  Adams  (C.  C.  the  certificate  was  made  in  pursuance 
1885)  24  Fed.  848.  of  a  lawful  authority.     Chadwick  v.  U. 

Presumption  of  authorIty.-An  act  of  S.  (C.  C.  1880)  3  Fed.  750,  756. 
the  Assistant  Secretary,  within  the  au-  ^  letter  written  by  an  Assistant  Sec- 
thority  and  power  of  the  department,  retary  to  a  collector  of  customs  con- 
must,  be  presumed,  nothing  appearing  ceming  the  deposit  of  money  in  the  cus- 
to  the  contrary,  to  have  been  done  in  tody  of  the  collector  will  be  presumed 
pursuance  of  a  lawful  authority.  The  to  have  been  written  by  authority  of 
John  Shillito  Co.  v.  McClung  (1892)  51  the  Secretary.  U.  S.  v.  Adams  (C.  C. 
Fed.  868,  872,  2  C.  C.  A.  526;  Chadwick  1885)  24  Fed.  348,  350,  351. 
V.  U.  S.  (C.  C.  1880)  3  Fed.  750,  756;  Under  this  section  and  R.  S.  f  161^ 
U.  S.  V.  Adams  (C.  C.  1885)  24  Fed.  ante,  §  235,  the  Secretary  of  the  Treas- 
348,  350.  ury  could  require  an  Assistant  Secre- 

Particular  a-Jts^-Under  this  sec-  ^ary  to  "ascertain,  determine,  and  de- 

tion  and  R.  S.  §$  161,  177,  236,  ante,  §§  '^^''^2  ^^?u  ^T^J'^V  *'^.  ^""r'^"  ^'^^^'^ 
235,  259,  368,  the  Secretary  of  the  bounties,  that  duty  having  been  assign- 
Treasury  could  assign  to  the  Assistant  ed  to  the  Secretary  by  Tariff  Act  July 
Secretary  or  secretaries  the  duty  of  de-  24,  1897,  c  11,  §  5,  30  Stat  205;  and 
dding  appeals  from  assessments  made  where  an  Assistant  Secretary  has  is- 
by  collectors  of  customs  duties,  or,  in  his  sued  a  declaration  under  said  section  it 
absence,  they  could  have  lawfully  per-  will  be  presumed,  in  the  absence  of  ev- 
formed  his  duties  in  respect  to  such  idence  to  the  contrary,  that  he  was  per- 
matters;  and,  when  such  an  appeal  is  forming  a  duty  in  accordance  with  law, 
decided  by  an  Assistant  Secretary,  his  and  that  the  declaration  was  properly 
authority  to  decide  it  wiU  be  presumed,  issued.  Franklin  Sugar  Refining  Co.  ▼. 
The    John    ShilUto    Co.    v.    McClung  U.  S.  (C.  C.  1910)  178  Fed.  743. 

§  380.    (R.  S.  §  246,  as  amended,  Act  March  2,  1910,  c.  71,  §  1.) 

Signing  warrants. 
The  Secretary  of  the  Treasury  may,  by  an  appointment  under  his. 
hand  and  official  seal,  delegate  authority  to  the  Assistant  Secreta- 
ries of  the  Treasury  to  sign  in  his  stead,  and  he  may  in  like  man- 
ner delegate  such  authority  to  a  clerk  in  his  office  to  sign  in  his 
name,  all  warrants  for  the  payment  of  money  into  the  Public  Treas- 
ury and  all  warrants  for  the  disbursement  from  the  Public  Treasury 
of  money  certified  by  the  proper  accounting  officers  of  the  Treas- 
ury to  be  due  upon  accounts  duly  audited  and  settled  by  them ; 
also  all  accountable  warrants  placing  money  in  the  Treasury  to 
the  credit  of  disbursing  and  other  fiscal  officers,  and  all  appropria- 
tions, repay,  and  transfer  warrants.  The  warrants  so  signed  by 
either  of  the  Assistant  Secretaries  of  the  Treasury  or  by  the  des- 
ignated clerk  shall  be  in  all  cases  of  the  same  validity  as  if  they 
had  been  signed  by  the  Secretary  of  the  Treasury  himself. 

Act  March  2,  1867,  c.  163,  §  1,  14  Stat.  439.    Act  March  2,  1910,  c.  71,  i 

1,  36  Stat.  231. 

This  section  of  the  Revised  Statutes  provided  for  the  delectation  "to  one  of 
the  Assistant  Secretaries"  of  authority  to  sign  warrants  for  payment  of  money 
into  and  for  disbursement  from  the  Treasury.     The  amendment  by  Act  March 

2,  1910,  c.  71,  §  1,  cited  above,  authorizes  such  delegation  to  the  Assistant 
Secretaries  and  to  a  clerk,  and  includes  the  additional  warrants  described  in 
the  clause  beginning  with  the  words  "also  all  accountable  warrants,"  etc. 
The  last  sentence,  also  added  by  said  amendment,  includes  the  provision  con- 
tained in  R.  S.  §  247,  which  was  repealed  by  section  2  of  said  amendatory  act 

The  designation  by  the  Secretary  of  employes  in  the  office  of  the  Auditor 
for  the  Post-Office  Department  to  countersign  warrants  and  drafts  in  the 
name  of  the  Auditor  was  authorized  by  a  provision  of  Act  March  4,  1909,  c. 
297,  S  1,  post,  §  445. 

(R.  S.  §  247.     Repealed.) 
The  provision  of  this  section,  that  warrants  signed  by  either  of  the  Assist- 
ant  Secretaries,  as  authorized  by  R.  S.  §  246,  should  be  of  the  same  validity 
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as  if  signed  by  the  Secretary,  having  been  incorporated  in  said  section  by 
amendment  thereof  by  Act  March  2,  1910,  c.  71,  §  1,  to  read  as  set  forth  ante, 
S  3S0,  this  section  was  repealed  by  section  2  of  said  amendatory  act 

§  381.  (R.  S.  §  248.)     General  duties  of  the  Secretary. 

The  Secretary  of  the  Treasury  shall,  from  time  to  time,  digest 
and  prepare  plans  for  the  improvement  and  management  of  the  rev- 
enue, and  for  the  support  of  the  public  credit ;  shall  superintend  the 
collection  of  the  revenue;  shall,  from  time  to  time,  prescribe  the 
forms  of  keeping  and  rendering  all  public  accounts  and  making  re- 
turns ;  shall  grant,  under  the  limitations  herein  established,  or  to  be 
hereafter  provided,  all  warrants  for  moneys  to  be  issued  from  the 
Treasury  in  pursuance  of  appropriations  by  law;  shall  make  report, 
and  g^ve  information  to  either  branch  of  the  legislature  in  person 
or  in  writing,  as  may  be  required,  respecting  all  matters  referred  to 
him  by  the  Senate  or  House  of  Representatives,  or  which  shall  ap- 
pertain to  his  office;  and  generally  shall  perform  all  such  services 
relative  to  the  finances  as  he  shall  be  directed  to  perform. 

Act  Sept.  2,  1789,  c.  12.  §  2,  1  Stat.  65.  Act  May  8,  1792,  c.  37,  J  9,  1 
Stat.  281.    Act  March  3,  1849,  c.  108,  §  3,  9  Stat.  395. 

The  purchase  or  redemption  of  bonds  with  surplus  money  in  the  Treasury 
was  authorized  by  Act  March  3,  1881,  c  133,  {  2,  post,  %  682.3,  and  the  issue 
of  refunding  bonds  was  authorized  by  Act  July  12,  1882,  c.  290,  §  11,  22  Stat 
165,  and  Act  March  14,  1900,  c.  41,  {  11,  post,  S  6825. 

The  payment  and  anticipation  of  interest  on '  the  public  debt  were  authorized 
by  R  S.  II  3698,  3099,  post,  ||  6813,  6814. 

The  purchase  of  coin  with  bonds  or  notes  of  the  United  States  was  author- 
ized by  R.  S.  I  3700,  post,  |  6815. 

The  Secretary  of  the  Treasury  was  authorized  to  compromise  claims  against 
the  United  States,  by  R.  S.  |  3469,  post,  |  6375;  and  he  was  authorized  to 
prescribe  rules  governing  agents  representing  claimants  before  his  department, 
and  to  suspend  or  disbar  such  agents,  by  Act  July  7,  1884,  c.  334,  |  3,  post,  I 
385. 

The  Secretary  of  the  Treasury  was  authorized  to  discharge  poor  debtors 
imprisoned  under  execution  issuing  from  a  United  States  court  for  a  debt  due 
the  United  Statefs,  by  R.  S.  |  3471,  post,  {  6377. 

Provisions  relating  to  the  powers  and  duties  of  the  Secretary  of  the  Treasury 
in  regard  to  public  buildings  are  collected  under  Title  XLIII  A,  "Public  Build- 
ings and  Works." 

The  Secretary  of  the  Treasury  was  authorized  to  lease  unproductive  prop- 
erty by  a  provision  of  Act  March  3,  1879,  c.  1S2,  §  1,  post,  |  6943;  and  he 
may  seU  lands  acquired  by  the  United  States  by  devise,  by  a  provision  of  Act 
March  3,  1903,  c.  1007,  §  1,  post,  |  6948. 

The  duties,  powers,  etc.,  of  the  bead  of  the  Department  in  and  over  the 
bureaus,  offices,  etc.,  transferred  to  the  Department  of  Commerce,  by  Act  Feb. 
14,  1903,  c.  552,  were  vested  in  the  head  of  that  Department,  and  the  duties, 
powers,  etc.,  of  the  Secretary  of  the  Treasury  as  to  shipping,  seamen,  etc., 
were  transferred  to  the  Secretary  of  CJommerce,  by  Act  Feb.  14,  1903,  c.  552, 
I  10,  post,  §  859. 

The  Secretary  of  the  Treasury  was  directed  to  prepare  regulations  govern- 
ing enlistments  in  the  Revenue-Cutter  Service,  and  for  the  general  government 
of  the  service,  and  various  powers  in  regard  to  punishment  of  offenses  against 
the  discipline  of  the  service  were  conferred  on  him,  by  Act  May  26,  1906,  c. 
2rw0,  post,  §1  5432,  5455-5461. 

The  Secretary  of  the  Treasury,  the  Secretary  of  Agriculture,  and  the  Sec- 
retary of  Commerce  and  Labor,  were  directed  to  malce  regulations  for  carry- 
ing out  the  provisions  of  the  Pure  Food  and  Drugs  Act  of  June  30,  1906,  c. 
3915,  by  section  3  of  that  act,  post,  |  8719,  and  also  for  carrying  out  the  pro- 
visions of  the  Insecticide  Act  of  April  26,  1910,  c.  191,  by  section  3  of  said 
act,  post,  §  8767. 

Further  provisions  for  the  enforcement  by  the  Secretary  of  the  Treasury 
and  the  Secretary  of  Agriculture,  of  the  provisions  of  the  Pure  Food  and 
Drugs  Act  and  of  the  Insecticide  Act  as  to  imported  articles  were  contained  in 
section  11  of  each  of  said  acts,  post,  ||  8727,  8775. 

The  Secretary  of  the  Treasury,  on  request  of  the  Governor  of  Alaska  or  the 
Secretary  of  Agriculture,  is  to  aid  in  carrying  out  the  provisions  of  Act  June 
7,  1902,  c.  1037,  32  Stat.  327,  as  amended  by  Act  May  11,  1908.  c.  162,  35 
Stat  102,  by  section  7  of  said  amended  act,  post,  {  3621. 

The  Secretary  of  the  Treasury  is  to  obtain  and  furnish  to  the  national  banks 
information  as  to  the  securities  to  be  accepted  for  additional  circulating  notes, 
authorized  by  Act  May  30,  1908,  c.  229,  by  section  8  of  said  act,  post,  §  9736, 
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and  the  acts  and  orders  of  the  Comptroller  of  the  Currency  and  the  Treasurer 
under  the  act  are  to  have  the  approval  of  the  Secretary,  and  he  is  to  make 
regulations  and  control  the  organization  and  management  of  national  currency 
associations  to  carry  out  the  purposes  of  the  act,  by  section  13  of  said  act,  post, 
i  9737. 

The  Secretary  of  the  Treasury,  the  Secretary  of  Agriculture,  and  the  Comp- 
troller of  the  Currency  were  constituted  "The  Reserve  Bank  Organization  Com- 
mittee," and  the  duties  and  powers  of  said  Committee  were  defined,  by  the 
Federal  Reserve  Act  of  Dec.  23,  1913,  c.  6,  §  2,  post,  S  9786.  And  the  Sec- 
retary of  the  Treasury  and  the  Comptroller  of  the  Currency  were  made  mem- 
bers ex  officio  of  the  Federal  Reserve  Board  created  by  section  10  of  said  act, 
post,  §  9793. 

The  Secretary  of  the  Treasury  is  ineligible,  during  the  time  he  is  in  office 
and  for  two  years  thereafter,  to  hold  any  office,  etc.,  in  any  bank  which  is  a 
member  of  a  Federal  reserve  bank,  by  a  provision  of  the  Federal  Reserve  Act 
of  Dec.  23,  1913,  c.  6,  §  10,  post,  S  9793.  He  is  also  prohibited,  as  a  member 
of  the  Federal  Reserve  Board,  from  being  an  officer  or  director  of  any  bank, 
etc.,  and  from  holding  stock  in  any  bank,  etc.,  by  a  further  provision  of  said 
aection,  post,  §  9793. 

The  powers  vested  by  law  in  the  Secretary  of  the  Treasury  relative  to  the 
supervision,  management,  and  control  of  the  Treasury  Department  and  the 
bureaus  under  such  Department,  were  not  taken  away  by  the  Federal  Reserve 
Act  of  Dec.  23,  1913,  c.  6,  and  whenever  any  power  vested  by  said  act  in  the 
Federal  Reserve  Board  appears  to  conflict  with  the  powers  of  the  Secretary, 
such  powers  are  to  be  exercised  subject  to  the  supervision  and  control  of  the 
Secretary,  by  a  provision  of  section  10  of  said  act,  post,  §  9793. 

General  provisions  as  to  the  submission  by  the  heads  of  Departments  to 
Congress  of  estimates  of  expenditures  and  appropriations,  and  the  duties  of 
the  Secretary  of  the  Treasury  in  regard  thereto,  are  contained  in  Title  XU, 
"Appropriations." 

For  other  provisions  relating  to  the  powers  and  duties  of  the  Secretary  of 
the  Treasury  as  to  particular  matters,  see  the  specific  Titles  and  Chapters. 

Nt»tes  of  Deoisioas 


1.  Superintendence    of    collection    of    the 

revenue. 

2.  Mode  of  settlement  of  accounts. 

S.    Allowance  of  claims,  accounts,  etc. 

4.  Review  of  decisions  of  predecessors  as 

to  claims  or  accounts. 

5.  Granting  and  issuance  of  warrants. 
G.    Payments  from  treasury. 

7.  Miscellaneous   matters   relative    to   the 

finances. 

8.  Form  and  requisites  of  decisions. 

9.  Judicial  notice  of  decisions. 

10.    Mode  of  affixing  signature  to  and  au- 
thenticating public  documents. 

I.  Superintendence  of  collection  of  the 
revenue.^The  grant  of  power  to  the 
Secretary  of  the  Treasury,  by  Act  Sept. 
17,  1789,  §  2,  incorporated  into  this 
section,  to  "superintend  the  collection 
■of  the  revenue,'*  embraced  such  powers, 
not  prohibited  by  law,  as  are  inciden- 
tal to  the  general  right  of  sovereignty 
relative  to  the  subject-matter  of  the 
grant.  Neilson  v.  Lagow  (1851)  12 
How.  98,  107,  13  L.  Ed.  909;  (1857)  11 
Op.  Atty.  Gen.  532. 

Under  this  section  and  the  provi- 
sion of  section  3  of  said  act,  incorpo- 
rated into  R.  S.  §  269,  making  it  the 
duty  of  the  Comptroller  to  provide  for 
the  regular  and  punctual  payment  of  all 
moneys  which  may  be  collected  and  di- 
rect prosecutions  for  all  debts  due  to 
the  United  States,  the  Secretary  and 
the  Comptroller  had  power  to  take  se- 
curity upon  land,  for  a  debt  already 
due,  on  account  of  the  United  States, 
according  to  the  usual  methods  provi:l- 
ed  by  law  for  that  end.  Neilson  v.  La- 
gow (1851)  12  How.  98,  107,  13  L.  Ed. 
909. 

A  contract  by  the  Secretary  of   the 
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Treasury,  as  authorized  by  Act  May  8, 
1872,  c.  140,  §  1.  17  Stat  (59,  to  pay  a 
certain  per  cent  on  all  taxes  collected 
of  the  persons  named  in  the  contract, 
did  not  entitle  the  person  agreeing  to 
make  the  collection  to  his  per  cent,  on 
taxes  collected  by  the  government  offi- 
cers. Sanborn  v.  U.  S.  (1890)  10  Sup. 
Ct  812,  135  U.  S.  271,  34  L.  Ed.  112. 

The  Secretary  of  the  Treasury  has  no 
power  to  compromise  criminal  proceed- 
ings pending  in  court  U.  S.  v.  George 
(C.  C.  18G9)  Fed.  Cas.  No.  15,198. 

However  extensive  may  be  the  gen- 
eral powers  of  the  Secretary  in  his  su- 
perintendence and  collection  of  the  rev- 
enue under  this  section  and  R.  S.  f§ 
249.  251,  2652,  post,  §§  382,  384,  5392, 
they  could  not  authorize  any  acts  con- 
flicting ^ith  the  particular  provisions 
of  R.  S.  S  2931,  or  v^th  the  binding  ef- 
fect of  his  decision  on  appeal,  as  pre- 
scribed by  that  section  and  the  gen- 
eral rules  of  law.  U.  S.  v.  Leng  (D.  C. 
1883)  18  Fed.  15,  21. 

The  Secretary  of  the  Treasury  has 
no  power  to  remit  a  fine  imposed  by  a 
collector  for  violation  of  the  revenue 
laws,  after  it  has  been  paid  to  and  dis- 
tributed by  the  collector.  (1837)  3  Op. 
Atty.  Gen.  237. 

The  Secretary  of  the  Treasury,  as  su- 
perintendent of  the  agencies  and  offi- 
cers engaged  in  the  collection  of  the 
revenue,  is  invested  with  authority  to 
allow  amendment,  not  prohibited  by  law, 
of  an  entry  of  goods  upon  an  invoice 
believed  by  the  importer  to  state  the 
actual  value  of  the  goods,  by  substitut- 
ing another  invoice  giving  a  less  value, 
being  the  actual  market  value,  which 
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was  not  given  in  the  original  invoice 
by  reason  of  mistake.  (1866)  11  Op. 
Atty.  Gen.  532. 

There  is  no  statute  giving  the  Secre- 
tary of  the  Treasury  any  direct  control 
over  suits  instituted  for  the  collection 
of  unpaid  duties.  (1881)  17  Op.  Atty. 
Gen.  142. 

Under  this  section  and  R.  S.  §  251, 
post,  §  384,  the  Secretary  of  the  Treas- 
ury has  power  to  instruct  collectors  to 
decline  to  recognize  as  valid  any  pro- 
test against  an  assessment  of  duties  on 
merchandise  entered  for  consumption 
where  the  duties  and  charges  were  not 
paid  in  full  within  ten  days  after  their 
liquidation.  (1891)  20  Op.  Atty.  Gen. 
183,  193. 

2.  Mode  of  settlement  of  accounts.— 
The  Secretary  of  the  Treasury  cannot 
legally,  by  departmental  order,  change 
a  practice  or  course  of  office  procedure 
prescribed  by  statute  for  the  settle- 
ment of  accounts.  (1888)  19  Op.  Atty. 
Gen,  177. 

3.  Allowance  of  claims,  accounts,  etc. 

—The  Secretary  of  the  Treasury,  to 
carry  into  effect  authority  given  him 
to  liquidate  and  pay  claims,  may  estab- 
lish a  regulation  authorizing  the  mak- 
ing of  affidavits  before  any  justice  of 
the  peace  of  a  state,  and  an  affidavit 
made  before  a  justice  of  the  peace  in 
support  of  a  claim  against  the  United 
States,  if  false,  might  be  made  the  ba- 
sis for  a  prosecution  for  false  swear- 
ing under  Act  (March  1,  1823,  c.  165. 
U.  S.  V.  Bailey  (1835)  9  Pet.  238.  254, 
9  L.  Ed.  113. 

The  rules  prescribed  by  the  treasury 
department  for  the  adjustment  of 
claims  against  the  government  will,  if 
reasonable,  be  respected;  otherwise  if 
they  go  to  a  complete  denial  of  justice. 
U.  S.  V.  Mann  (C.  0.  1822)  Fed.  Gas. 
No.  15,716. 

The  Secretary  of  the  Treasury  is  not 
authorized  by  law  to  award  the  pay- 
ment of  -an  attorney's  fee  out  of  mon- 
eys remaining  in  the  Treasury  due  to 
bis  client  Benjamin  y.  U.  S.  (1894) 
29  Ct  CL  417. 

The  Secretary  of  the  Treasury  has  no 
power  to  correct  an  alleged  error  of  a 
court  of  the  United  States  and  to  re- 
fund a  sum  of  money  said  to  have  been 
improperly  paid  in  consequence  of  such 
alleged  error.  (1820)  1  Op.  Atty.  Gen. 
405. 

4.  Review  of  decisions  of  predeces- 
sors as   to   claims   or   accounts.— The 

final  decision  of  the  Secretary  of  the 
Treasury  upon  a  claim  is  binding  upon 
his  successor,  when  the  case  is  not 
susceptible  of  new  evidence;  it  being 
purely  a  question  of  the  construction  of 
a  statute.  Jackson  v.  U.  S.  (1884)  19 
Ct  CL  504. 

It  is  not  competent  for  the  Secretary 
of  the  Treasury  to  review  the  decisions 
of  a  predecessor  on  claims  or  accounts, 
except  where  mistakes  have  occurred  in 
matters  of  fact,  and  where  material  new 


evidence  has  been  discovered.  (1852X 
5  Op.  Atty.  Gen.  664. 

The  decision  of  pceceding  Secretaries- 
of  the  Treasury  that  interest  was  not 
allowable  on  certain  claims  held  to  be 
considered  as  res  judicata,  and  binding 
on  the  present  Secretary.  (1854)  6  Op.- 
Atty.  Gen.  533. 

As  to  conclusiveness  of  decisions  of 
departments  generally  upon  their  suc- 
cessors, see  notes  to  §  232. 

5.  Granting  and  Issuance  of  warrants. 

—The  Secretary  of  the  Treasury  is  not 
bound  to  grant  warrants  for  issuing^ 
money  from  the  Treasury  for  whatever 
balances  the  Auditors  and  Comptrollers 
may  state  and  certify;  but,  as  the  head 
of  the  accounting  officers,  as  the  Sec- 
retary of  the  Treasury  and  the  head  of 
the  department,  he  has  the  rightful  au- 
thority to  cause  accounts  to  be  reform- 
ed, readjusted,  and  settled  according  tO' 
his  judgment  of  the  right  and  justice 
of  the  case.  (1852)  5  Op.  Atty.  Gen. 
630,  656. 

The  Comptroller  has  no  revisory 
power  over  the  decisions  of  the  Secre- 
tary of  the  Treasury  respecting  the  is- 
suance of  warrants;  such  decisions  are- 
binding  upon  the  Comptroller.  (1881X 
17  Op.  Atty.  Gen.  233.  And  see  (1852) 
5  Op.  Atty.  Gen.  630. 

The  Secretary  of  the  Treasury  may 
recall  his  action  in  delivering  a  warrant 
to  an  attorney  not  entitled  under  the- 
law  to  receive  it,  and  may  take  neces^ 
sary  measures,  by  issuing  a  new  war- 
rant or  otherwise,  to  pay  the  ifloney  In- 
volved to  the  party  for  whom  it  was- 
appropriated  by  Congress.  The  govern- 
ment does  not  become  liable  to  the  at- 
torney for  the  amount  of  his  fee  for  re- 
covering the  claim.  (1904)  25  Opi 
Atty.  Gen.  279. 

6.  Payments  from  treasuryd— The 
Secretary  of  the  Treasury  in  making, 
payments  can  only  bind  the  government 
by  acts  which  come  within  a  just  exer- 
cise of  his  official  power.  Hunter  v. 
U.  S.  (1831)  5  Pet  173, 187,  8  L.  Ed.  86. 

The  Secretary  of  the  Treasury  alone- 
has  power  to  represent  and  bind  the 
government  in  his  department  by  ad- 
justing and  paying  its  debts  or  claims 
against  it.  The  acts  of  the  assistant 
treasurer  in  that  respect  are  subject  to 
the  approval  of  the  Secretary  as  mat^ 
ter  of  law.  Cooke  r.  U.  S.  (1875)  91 
U.  S.  389,  399,  23  U  Ed.  237. 

Where  Congress  enacted  that  the  sur- 
plus above  $5,000,000  which  should  be- 
in  the  treasury  January  1,  1836,  should 
be  deposited  with  the  states  in  four 
installments,  subject  to  withdrawal,  and 
three  installments  were  paid,  while  the- 
fourth  was  postponed  until  January  1». 
1839,  and  at  that  date  there  was  not  a. 
surplus  in  the  treasury  sufficient  to  pay 
the  installment,  the  Secretary  of  the 
Treasury  was  not  required  to  pay  the- 
fourth  installment  without  subsequent 
legislation.    £z  parte  Virginia  (1884)  4 
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Sop.  Ct  333,  334.  Ill  U.  S.  43,  28  L. 
Ed.  346. 

An  assistant  treasurer  cannot  bind 
the  United  States  by  a  payment  of  mon- 
ey upon  a  bond  which  had  been  stolen 
from  the  true  owner,  to  whom  a  dupli- 
cate had  been  issued.  U.  S.  v.  Pinover 
(D.  O.  1880)  3  Fed.  305,  311. 

7.  Miscellaneous  matters  relative  to 
the  flnances.p-The  Secretary  of  the 
Treasury  had  no  legal  authority  to  in- 
vestigate the  condition  of  the  banks  of 
Wisconsin  Territory  without  their  con- 
sent.    (1839)  3  Op.  Atty.  Gen.  404. 

In  virtue  of  the  Acts  of  March  3,  1823, 
c.  35,  and  June  26,  1834,  c.  87,  provid- 
ing for  the  execution  of  the  ninth  ar- 
ticle of  the  treaty  of  1819  between  the 
United  States  and  Spain  for  the  cession 
of  Florida,  which  awarded  damages  in 
certain  cases  to  inhabi-tants  of  Florida, 
the  Secretary  of  the  Treasury  had  law- 
ful authority  to  determine  whether  the 
awards  of  the  judge  of  the  District 
Court  of  Florida  were  "just  and  equita- 
ble" or  not,  and  to  allow  or  disallow  the 
same  accordingly,  at  his  discretion. 
(1854)  6  Op.  Atty.  Gen.  533.  And  see 
(1841)  3  Op.  Atty.  Gen.  635. 

The  Secretary  of  the  Treasury  had  no 
authority  to  make  distribution  of  the 
diplomas  and  medals  directly  to  the  ex- 
hibitors of  the  World's  Columbian  Ex- 
position.    (1895)  21  Op.  Atty.  Gen.  216. 

As  a  recourse  to  law  on  the  part  of 
the  Secretary  of  the  Treasury  for  the 
settlement  and  collection  of  certain 
bonds  made  and  issued  by  certain 
States  and  owned  by  the  United  States 
would  involve  the  very  grave  act  of  su- 
ing states,  and  as  Congress  has  had  this 
question  repeatedly  before  it  and  has 
not  directed  such  a  course,  the  Sec- 
retary of  the  Treasury  should  not  in- 
stitute any  suit.  (1897)  21  Op.  Atty. 
Gen.  478. 

There  ^is  no  legal  objection  to  the 
Treasurer  of  the  United  States  receiving 
the  principal  and  interest  of  the  Phil- 
ippine land-purchase  bonds  from  the 
Philippine  government,  and  distributing 
the  same  to  the  holders  of  the  securi- 

§  382.  (R.  S.  §  249.)     Collection  of  duties. 

The  Secretary  of  the  Treasury  shall  direct  the  superintendence  of 
the  collection  of  the  duties  on  imports  [and  tonnage],  as  he  shall 
judge  best. 

Act  May  8,  1792,  c.  37,  §  6,  1  Stat.  280. 

The  words  of  this  section  inclosed  in  brackets,  "and  tonnage,"  were  super- 
seded by  the  provision  charging  the  Commissioner  of  Navigation  with  the  exe- 
cution of  the  laws  relating  to  the  collection  of  tonnage  tax,  of  Act  July  6, 
1884,  c.  221,  f  3,  post,  §  892,  and  by  the  transfer  of  the  Bureau  of  Navigation 
to  the  Department  of  Commerce,  by  Act  Feb.  14,  1903,  c.  552,  §§  4,  10,  post, 
§§  857,  850. 

Customs  officers  were  required  to  execute  instructions  of  the  Secretary  rela- 
tive to  the  revenue  laws,  and  his  decision  as  to  the  construction  of  those  laws 
was  made  conclusive  and  binding  on  customs  ofBcers,  by  R.  S.  §  2652,  post,  § 
5392. 

Restrictions  on  the  reversal  or  modification  of  rulings  or  decisions  by  the 
Secretary,  construing  laws  imposing  customs  duties,  were  imposed  by  Act 
March  3,  1875,  c.  136,  §  2,  post,  §  383. 

Notes  of  Decisions 
Appraisal  of  goods^— The  Secretary  of      chemical  analyfiis  of  Peruvian  bark  as 
the  Treasury  has  no  power  to  fix  a      the  only  test  of  dutiable  value,    Bartlett 
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ties,  nor  to  the  Register  of  the  Treas- 
ury of  the  United  States  registering  and 
recording  said  bonds,  provided  the  of- 
ficers in  question  are  willing  and  the 
Secretary  of  the  Treasury  consents  and 
approves;  but  there  is  no  specific  provi- 
6ion  of  law  authorizing  the  perform- 
ance of  such  services.  (1903)  25  Op. 
Atty.  Gen.  98. 

8.  Form  and  requisites  of  decisions— 
The  law  prescribes  no  form  for  the  de- 
cisions of  the  Secretary  of  the  Treas- 
ury  on  the  current  business  of  his  de- 
partment, and  they  may  be  rendered  in 
writing  or  orally.  (1852)  5  Op.  Atty. 
Gen.  664. 

Where  certain  facte  are  presented, 
tending  to  show  that  a  decision  was 
once  given  by  a  Secretary,  the  Attor- 
ney General  will  not  undertake  to  de- 
cide whether  they  are  sufficient  evi- 
dence of  such  a  decision.  Id. 

9.  Judicial   notice   of  declsions.^The 

court  takes  judicial  notice  of  the  Syn- 
opses of  Treasury  Decisions.  Dominid 
V.  U.  S.  (C.  C.  1896)  72  Fed.  46,  judg- 
ment reversed  U.  S.  v.  Dominid  (1897) 
78  Fed.  334,  24  C.  C.  A.  116. 

10.  Mode  of  affixing  signature  to  and 
authenticating     public     documentsw— In 

cases  in  which  the  law  requires  that 
public  documents  s'hall  be  signed  by  the 
Secretary  of  the  Treasury,  but  he  has 
been  rendered  by  sickness  unable  to 
write  his  name  in  the  usual  manner,  if 
he  is  capable  of  seeing  what  he  does,  eo 
that  one  paper  cannot  be  passed  upon 
him  for  another,  he  may  impress  his* 
name  with  a  stamp  or  copper-plate  in- 
stead of  a  pen,  provided  he  keep  the 
stamp  or  copper-plate  in  his  own  pos- 
session and  apply  it  himself,  or  cause  it 
to  be  applied  in  his  presence.  (1854)  1 
Op.  Atty.  Gen.  070. 

The  seal  of  the  Treasury  Department, 
and  the  signature  of  the  Secretary,  are 
sufficient  evidence  to  authenticate  the 
offidal  acts  of  the  Secretary  in  a  state 
court.  White  v.  St.  Guirons  (Ala.  1824) 
Minor,  331. 
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T.  Kane  (a  O.  1862)  Fed.  Gas.  No.  1,- 
077. 

The  Secretary  of  the  Treasury  has  no 
legal  power  to  direct  the  judgment  of 
the  appraisers  in  yalning  goods,  or  in 
adding  to  or  subtracting  from  the  charg- 
es in  inToices,  for  the  purpose  of  deter- 
mining market  values.  Gray  y.  Law- 
rence (C.  C.  1853)  Fed.  Gas.  No.  5,722. 

Under  the  provision  of  the  Gustom« 
Administrative  Act  of  June  10,  1890,  c. 
407,  S  13,  re-enacted  in  the  Underwood 
Tariff  Act  of  Oct  3,  1913,  c  16.  §  III, 
M,  post,  §  5594,  making  a  reappraise - 
ment  by  a  general  appraiser  final  and 
conclusive  "unless  the  collector  shall 
deem  the  appraisement  of  the  merchan- 
dise too  low,"  if  the  collector  does  not, 
in  fact,  deem  such  an  appraisement  too 
low,  the  Secretaiy  of  the  Treasury  is 
not  authorized  by  this  section  to  di- 
rect him  to  appeal  therefrom.  U.  S.  v. 
Loeb  (C.  G.  1900)  99  Fed.  723,  727,  733. 

However  extensive  may  be  the  gen- 
eral powers  of  the  Secretary,  in  his  su- 
perintendence of  the  collection  of  the 
revenue,  this  section  and  R.  S.  §§  248, 
251,  2652,  ante,  {  381,  and  po6t,  §§  384, 
5392,  they  could  not  authorize  any  acts 
in  conflict  with  the  particular  provisions 
of  R.  S.  §  2931.  or  with  the  binding  ef- 
fect of  his  decision  on  appeal,  as  pre- 
scribed by  that  section  and  the  general 
rules  of  law.  U.  S.  v.  Leng  (D.  G.  1883) 
18  Fed.  15,  21. 

Csrtlflcates  to  Importers  required  by 

taw^— The  Secretary  of  the  Treasury  had 
no  power  to  suspend  the  issue,  to  im- 
porters of  distilled  spirits,  of  certificates 
of  the  legal  importation  thereof,  re- 
quired to  accompany  each  cask,  by  the 
Collection  Act  of  March  2,  1799,  c.  22, 
i  41, 1  Stat  659.  Foster  v.  Peaslee  (G. 
C.  1856)   Fed.  Gas.  No.  4,979. 


Contraots  for  removal  of  passengers' 
baggaged-^The  Secretary  of  the  Treas- 
ury has  implied  authority  to  make  nec- 
essary contracts  for  the  removal  and 
examination  of  passengers'  baggage  ar- 
riving in  ports  of  the  United  States. 
Starin  v.  U.  S.  (1896)  31  Gt  Gl.  65. 

Collection  of  duties.— The  Secretary  of 
the  Treasury  is  bound  by  the  law,  and, 
though  in  the  exercise  of  hie;  discretion 
he  may  adopt  necessary  forms  and 
modes  of  giving  effect  to  the  law,  he 
cannot  dispense  with  any  of  its  provi- 
sions. Tracy  v.  Swartwout  (1836)  10 
Pet  80,  95,  9  L.  Ed.  354. 

The  instructions  of  the  Treasury  De- 
partment to  the  collector  of  customs  du- 
ties cannot  change  the  law  nor  affect 
the  rights*  of  an  importer  paying  duties. 
ElHott  V.  Swartwout  (1836)  10  Pet  137, 
153,  9  L.  Ed.  373. 

There  is  no  statute  giving  the  Secre- 
tary of  the  Treasury  any  direct  control 
over  suits  instituted  for  the  collection 
of  unpaid  duties.  (1881)  17  Op.  Atty. 
Gen.  142. 

The  "collection  of  the  revenue"  under 
the  superintendence  of  ^he  Secretary  of 
the  Treasury  within  the  meaning  of 
section  249,  Revised  Statutes,  relates 
to  the  proceedings  of  the  collectors  and 
their  subordinates*,  and  not  to  those  of 
district  attorneys.  (1894)  20  Op.  Atty. 
Gen.  714.  And  see  (1823)  1  Op.  Atty. 
Gen.  60a 

The  Secretary  of  the  Treasury  has 
power,  under  this  section,  to  prescribe 
reasonable  rules  necessary  to  secure 
the  collection  of  duties  on  imports  and 
to  protect  the  United  States*  from  ir- 
regular or  fraudulent  proceedings.' 
(1903)  24  Op.  Atty.  Gen.  571. 

Cited  without  definite  application, 
Johnston  v.  U.  S.  (1902)  37  Gt  Gl.  809, 
323. 


§  383.  (Act  March  3,  1875,  c.  136,  §  2.)  Decisions  construing 
laws  imposing  customs  duties. 
No  ruling  or  decision  once  made  by  the  Secretary  of  the  Treas- 
uryi  giving  construction  to  any  law  imposing  customs  duties,  shall 
be  reversed  or  modified  adversely  to  the  United  States,  by  the 
same  or  a  succeeding  Secretary,  except  in  concurrence  with  an 
opinion  of  the  Attorney-General  recommending  the  same,  or  a  ju- 
dicial decision  of  a  circuit  or  district  court  of  the  United  States  con- 
flicting with  such  ruling  or  decision,  and  from  which  the  Attorney- 
General  shall  certify  that  no  appeal  or  writ  of  error  will  be  taken 
by  the  United  States  f  Provided,  That  the  Secretary  of  the  Treasury 
may  in  his  discretion,  decline  to  acquiesce  in  the  judgment,  decision, 
or  ruling  of  an  inferior  court  upon  any  question  affecting  the  inter- 
ests of  the  United  States,  when,  in  his  opinion,  such  interests  require 
a  final  adjudication  of  such  question  by  the  court  of  last  resort. 
(18  Stat.  469.) 

This  section  was  part  of  an  act  entitled  "An  act  restricting  the  refunding 
of  customs  duties  and  prescribing  certain  regulations  of  the  Treasury  Depart- 
ment''   Other  sections  of  said  act  are  set  forth  post,  §§  5715-6717. 

Notes  of  Decisions 
Effect  of  section  as  te  previous  deci-      was  unreversed  and  in  force  at  the  date 
tiOBS^— Under    this   section,   a   decision      of  the  act,  must  stand  and  be  recog- 
faTorable  to  the  United  States,  which      nized  by  the  Secretary  of  the  Treasury 
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ab'  the  rule  to  be  followed  upon  the  this  section,  reverse  a  decision  of  hifS 
question  involved  therein,  until  it  is  re-  predecessor,  holding  certain  meats  im* 
versed  or  modified  as  provided  in  the  ported  into  this  country  after  prior  ex- 
section.  But  any  decision,  ruling,  or  di-  portationb*  to  be  dutiable.  (1885)  18 
rection  which  was  not  favorable  to  the  Op.  Atty.  Gen.  139,  140.  See,  also, 
United  States,  made  by  any  Secretary  (1903)  25  Op.  Atty.  Gen.  81. 
of  the  Treasury  prior  to  the  date  of  the  r,^u„j  ^^  ^^^^^  collected^Althoogh 
act.  may  be  overruled  thereafter  by  ^^.^  ^^^^^^  authorizes  the  Secretary  of 
the  Secretary  of  the  Treasury,  if  in  his  ^^e  Treasury,  with  the  concurrence  of 
judgment  It  IS  not  a  correct  exposition  ^^^  Attorney  General,  to  modify  ad- 
of  the  law.  (18<o)  14  Op.  Atty.  Gen.  ^^„^iy  ^^  ^he  United  States  any  con- 
^^^*  struction  of  the  tariff  previously  adopt- 
Decisions  ndt  subject  to  reversal  or  ed,  no  refund  can  be  made  by  him  of 
modiflcatlon^/The  Secretary  of  the  duties  which  have  been  collected  under 
Treasury  cannot  of  himself,  and  with-  such  construction,  except  in  pursuance 
out  an  opinion  of  the  Attorney  Gen-  of  a  judicial  dedsion.  (1876)  15  Op. 
eral  upon  the  subject,  as  required  by  Atty.  Gen.  126^ 

(R.  S.  §  250.     Repealed.) 
This  section  required  the  Secretary  of  the  Treasury  to  cause  all  accounts 
of  the  expenditure  of  public  money  to  be  settled  within  each  fiscal  year,  with 
certain  exceptions.    Its  provisions  were  superseded  and  it  was  repealed  by  Act 
July  31,  1894,  c.  174,  §  12,  post,  §  428. 

§  384.  (R.  S.  §  251.)     Rules^  regulations,  and  forms. 

The  Secretary  of  the  Treasury  shall  make  and  issue  from  time  to 
time  such  instructions  and  regulations  to  the  several  collectors, 
receivers,  depositaries,  officers,  and  others  who  may  receive  Treasury 
notes,  United  States  notes,  or  other  securities  of  the  United  States, 
or  who  may  be  in  any  way  engaged  or  employed  in  the  preparation 
and  issue  of  the  same,  as  he  shall  deem  best  calculated  to  promote 
the  public  convenience  and  security,  and  to  protect  the  United  States, 
as  well  as  individuals,  from  fraud  and  loss ;  he  shall  prescribe  forms 
of  entries,  oaths,  bonds,  and  other  papers,  and  rules  and  regulations, 
not  inconsistent  with  law,  to  be  used  under  and  in  the  execution 
and  enforcement  of  the  various  provisions  of  the  internal-revenue 
laws,  or  in  carrying  out  the  provisions  of  law  relating  to  raising 
revenue  from  imports,  or  to  duties  on  imports,  or  to  warehousing; 
he  shall  give  such  directions  to  collectors  and  prescribe  such  rules 
and  forms  to  be  observed  by  them  as  may  be  necessary  for  the 
proper  execution  of  the  law. 

Act  Feb.  10,  1820,  c.  11,  §§  14,  15,  3  Stat.  543.  Act  Aug.  6,  l&i6,  c.  84. 
I  5,  9  Stat.  55.  Act  Juno  30,  1864,  c.  172,  S  8,  13  Stat.  221.  Act  July  14, 
1870,  c.  255.  §  34,  16  Stat.  271. 

This  section  of  the  Revised  Statutes  contained  a  further  provision,  as 
follows: 

"He  shall  also  prescribe  the  forms  of  the  annual  statements  to  be  submitted 
to  Congress  by  him  showing  the  actual  state  of  commerce  and  navigation  be- 
tween the  United  States  and  foreign  countries,  or  coastwise  between  the  col- 
lection districts  of  the  United  States,  in  each  year." 

This  provision  may  be  regarded  as  applicable  to  the  Secretary  of  Commerce, 
by  the  vesting  in  him  of  the  duties,  powers,  etc.,  of  the  Secretary  of  the  Treas- 
ury in  regard  to  the  statements  mentioned  therein  by  provisions  of  Act  Feb.  14, 
1903,  c.  522,  §§  4,  10,  post,  §§  857,  859.  It  is  therefore  placed  post,  under  Title 
XII  A,  "Department  of  Commerce,'*  c.  A,  |  870. 

The  head  of  each  department  is  authorized  to  prescribe  regulations,  not 
inconsistent  with  law,  for  the  government  of  his  department,  the  conduct  of 
its  officers  and  clerks,  the  distribution  and  performance  of  its  business,  and 
the  custody,  use,  and  preservation  of  the  records,  papers,  and  property  apper^ 
taining  to  it,  by  H.  S.  §  161,  ante,  §  235. 

"Notem  of  Decisions 

Nature  and  scope  of  authority.— The  S.  v.  Eaton  (1892)  12  Sup.  Ct  764,  767; 

Secretary  of  the   Treasury  cannot   by  144  U.  S.  677,  36  L.  Ed.  591;    U.  S.  v. 

his  regulations  alter  or  amend  a  reve-  11,150   Pounds   of  Butter    (1912)    195 

nue  law.     All  he  can  do  is  to  regulate  Fed.  657,  665,  115  C.  C.  A.  463;   (1899) 

the  mode  of  proceeding  to  carry  into  22  Op.  Atty.  Gen.  405. 

effect     what     Congress     has     enacted.  Regulations   made   by   the    Secretary 

Morrill  v.  Jones  (1882)  1  Sup.  Ct  423,  of  the  Treasury,  under  authority  con- 

424,  106  U.  S.  466,  27  L.  Ed.  267;  U.  f erred  by  statute,  must  be  reasonable, 
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and  if,  although  proper  to  guard  against 
frauds,  or  to  facilitate  the  due  admin- 
istration of  the  law,  they  defeat  the 
right  granted  by  Congress,  or  impose 
restrictions  not  authorized  by  law,  the 
courts  will  hold  them  invalid  as  alto- 
gether unreasonable.  Campbell  y.  IJ. 
a  (1882)  2  Sup.  Ct.  759,  762,  107  U. 
&  407,  410,  27  L.  Ed.  592;  Pascal  v. 
SolliTan  (C.  G.  1884)  21  Fed.  496. 

The  Secretary  of  the  Treasury,  both 
as  the  superior  officer  and  under  the 
express  proYision  of  this  section,  has 
power  to  make  regulations  not  incon- 
ristent  with  law  to  be  observed  in  car- 
lying  out  the  laws  for  the  collection  of 
the  customs  duties.  The  Egypt  (D.  O. 
1885)  25  Fed.  320,  332. 

The  Secretary  of  the  Treasury  can- 
not, by  his  regulation,  alter  or  amend  a 
revenue  law,  so  as  to  insert  into  the 
body  of  the  statute  a  limitation  which 
Ck>ngress  did  not  think  it  necessary  to 
prescribe.  (1899)  22  Op.  Atty.  Gen. 
406. 

The  regulation  of  commerce  and  navi- 
gation being  entirely  within  the  control 
of  Congress,  there  is  no  authority  for 
an  Executive  Department  to  make  or 
enforce  rules  or  regulations  relative  to 
the  registry  of  vessels  or  kindred  mat- 
ters connected  with  such  subjects. 
(1899)  22  Op.  Atty.  Gen.  566. 

There  is  no  statute  authorizing  the 
Secretary  of  the  Treasury  to  formulate 
roles  and  regulations  for  the  enforce- 
ment of  a  general  criminal  statute, 
which  has  no  relation  to  the  collection 
of  revenue.     (1909)  28  Op.  Atty.  Gen. 

9a 

Distinction  between  regulations  and 
iBStruetions^— A  "regulation"  aflfects  a 
class  or  classes  of  officers;  an  "instruc- 
tion" is  a  direction  to  govern  the  con- 
duct of  the  particular  officer  to  whom  it 
is  addressed.  Landram  v.  U.  S.  (18S0) 
16  Ct  CL  74. 

implied      legisiatlve      reoognition.— 

Where,  for  a  period  of  years  covering 
the  operation  of  several  tariff  acts,  the 
Secretary  has  made  regulations  for  car- 
rying out  their  provisions,  it  is  to  be 
presumed  that  subsequent  legislation  by 
Congress  was  enacted  with  reference  to 
such  regulations.  U.  S.  v.  Bartram 
Bros.  (1904)  131  Fed.  833,  836,  65  O. 
C.  A.  557,  certiorari  denied  (1904)  25 
Sup.  Ct  792,  195  U.  S.  635,  49  L.  Ed. 
351. 

Transmission  of  money  to  treasury.— 
A  regulation  and  circular  making  it  the 
duty  of  collectors  to  transmit  money  to 
the  treasurer  or  assistant  treasurer  by 
a  designated  express  company  and  in 
such  transmission  to  use  the  forms  of 
voucher  and  waybill  prepared  by  the 
department,  were  authorized  under  this 
section.  U.  S.  v.  Brendel  (1905)  136 
Fed.  737,  740,  69  C.  C.  A.  389. 

Execution  of  internal  revenue  iaws.— 
Under  R.  S.  §  161,  ante,  §  235,  and  this 
section*  and  B.  S.  {  321,  post,  {  492»  a 


regulation  promulgated  by  the  Commis- 
sioner of  Internal  Revenue,  under  the 
direction  of  the  Secretary  of  the  Treas- 
ury, prohibiting  collectors  from  pro- 
ducing the  records  of  their  offices,  or 
furnishing  copies  thereof,  for  the  use 
of  third  persons,  or  for  use  as  evidence 
in  behalf  of  litigants  in  any  court,  is 
valid  and  binding.  In  re  Hirsch  (C.  C. 
1896)  74  Fed.  928,  affirmed  (1898)  87 
Fed.  1005,  31  C.  C.  A.  350;  In  re 
Weeks  (D.  C.  1897)  82  Fed.  729;  In 
re  Comingore  (D.  C.  1899)  96  Fed. 
552,  judgment  affirmed  Boske  v.  Com- 
ingore (1900)  20  Sup.  Ct  701.  177  U. 
S.  459,  44  L.  Ed.  846;  In  re  Lamber- 
ton  (D.  C.  1903)  124  Fed.  446.  And 
see  Re  Huttman  (D.  C.  1895)  70  Fed. 
699,  701. 

Execution  of  laws  relating  to  revenue 
from  Imports,  duties  thereon,  or  ware- 
housing, etc.— Under  the  general  power 
of  the  Secretary  of  the  Treasury  to 
make  customs  regulations  hot  inconsist- 
ent with  law,  granted  by  this  section, 
he  could  prescribe  the  method  of  '^test- 
ing  by  the  polariscope"  the  sugars  duti- 
able according  to  such  test  under  Tariff 
Act  July  24,.  1897,  c.  11,  g  1,  Schedule 
E,  par.  209,  30  Stat  168;  and  so  long 
as  be  acts  in  good  faith,  and  it  does  not 
appear  that  his  regulations  operate  to 
make  the  polariscopic  test  less  accurate 
than  when  Congress  adopted  it,  the 
courts  should  not  interfere  with  the  ad- 
ministrative details  confided  to  him.  U. 
S.  V.  IJartram  Bros.  (1904)  131  Fed. 
833,  65  C.  C.  A.  557,  reversing  judg- 
ment Bartram  Bros.  v.  U.  S.  (C.  C. 
1903)  123  Fed.  327,  and  writ  of  certio- 
rari denied  Bartram  v.  Same  (1904)  25 
Sup.  Ct  792,  195  U.  S.  635,  49  L.  Ed. 
354.  See,  also,  U.  S.  v.  Lueder  (1907) 
154  Fed.  1,  83  C.  C.  A.  131. 

A  right  to  a  drawback,  on  exportation 
of  imported  goods,  of  the  duty  paid  on 
the  material  thereof,  conferred  by  act 
of  Congress,  cannot  be  defeated  by  the 
failure  of  the  Secretary  of  the  Treas- 
ury to  make  proper  regulations  for  as- 
certaining the  amount  of  drawback,  as 
required  by  the  act,  or  by  the  refusal 
of  the  collector,  under  order  of  the  Sec- 
retary, to  execute  the  regulations  made. 
CampbeU.v.  U.  S.  (1882)  2  Sup.  Ct 
759,  762,  107  U.  S.  407,  410,  27  L.  Ed. 
592. 

Under  the  power  given  him  by  this 
section  and  R.  S.  §  2989,  post,  g  5682, 
the  Secretary  is  vested  with  a  certain 
discretion  as  to  the  allowance  of  a  cer- 
tain time  between  the  unlading  of  goods 
and  their  removal  to  a  bonded  ware- 
house. Constable  v.  National  S.  S.  Co. 
(1894)  14  Sup.  Ct.  1062,  1072.  154  U. 
S.  51,  38  L.  Ed.  903. 

Under  this  section  and  R.  S.  §  2903, 
post,  I  5(K)3,  the  Secretary  may  pre- 
scribe that  the  value  of  foreign  coin 
shall  be  taken  according  to  the  esti- 
mate established  by  the  director  of  the 
mint  at  the  date  of  exportation,  in  esti- 
timating  the  value  of  imported  mer- 
chandise, instead  of  at  the  date  of  en- 
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try.  Wood  v.  U.  S.  (1896)  72  Fed. 
254,  256,  18  O.  C.  A.  553. 

A  collector  is  not  justified  by  instruc- 
tions  of  the  Treasury  Department  in 
Imposing  duties  on  imported  goods  not 
warranted  by  law.  Lennig  v.  Majcwell 
(C.  O.  1853)  Fed.  Cas.  No.  8,243. 

A  collector  bad  no  authority,  even 
under  instructions  from  the  Treasury 
Department,  in  the  appraisal  of  goods, 
to  make  up  their  dutiable  value,  to  add 
an  arbitrary  rate  of  commissions,  where 
the  law,  Act  Aug.  30,  1842,  c.  270,  §  16, 
5  Stat.  563,  required  "a  charge  for  com- 
missions at  the  usual  rates.**  Munsell 
V.  MaxweU  (C.  C.  1855)  Fed.  Cas.  No. 
9,932. 

This  section  does  not  authorize  a  reg- 
ulation that  duties  shall  be  collected  ac- 
cording to  the  invoice,  unless  the  im- 
porter accounts,  by  proofs,  for  the  dis- 
crepancy between  the  amoimt  shown 
thereby  and  the  actual  weight  at  time 
of  importation.  Balfour  v.  Sullivan  (0. 
C.  1883)  17  D^ed.  231,  233. 

A  regulation  requiring  that,  on  im- 
portation of  natural  mineral  waters,  en- 
titled by  law  to  admission  free  of  duty, 
the  invoice  should  be  accompanied  by  a 
certificate  made  by  the  owner  or  man- 
ager of  the  spring,  instead  of  the  ship- 
per, as  theretofore,  if  made  conclusive 
on  the  rights  of  the  importer,  is  unrea- 
sonable. Pascal  V.  Sullivan  (G.  G. 
1884)  21  Fed.  496. 

This  section  authorizes  a  regulation 
providing  that,  for  the  free  entry  of 
"physiological  and  scientific  instru- 
ments imported  for  the  use  of  a  society 
incorporated  for  scientific  purposes,"  an 
affidavit  must  be  made  within  seven 
days  before  their  arrival  that  such  ar- 
ticles were  imported  by  order  of  such 
institution,  and  not  for  sale  or  distribu- 
tion. Eimer  v.  U.  S.  (G.  G.  1888)  87 
Fed.  202. 

The  Secretary's  regulations  in  respect 
to  an  inspection  of  customhouse  books 
and  papers  does  not  make  it  unlawful 
for  the  collector  to  produce  them  in 
court  under  subpoena,  or  at  the  request 
of  the  district  attorney.  U.  S.  v.  Hut- 
ton  (D.  G.  1879)  Fed.  Gas.  No.  15,433. 

However  extensive  may  be  the  gen- 
eral powers  of  the  Secretary  in  his  su- 
perintendence of  the  collection  of  the 
revenue  under  this  section  and  R.  S.  §§ 
248,  249,  2652,  post,  §§  382,  384,  5392, 
they  could  not  authorize  any  acts  in 
conflict  with  the  particular  provisions 
of  R.  S.  f  2931,  or  with  the  binding  ef- 
fect of  his  decision  on  appeal,  as  pre- 
scribed by  that  section  and  the  general 
rules  of  law.  U.  S.  v.  Leng  (D.  G. 
1883)  18  Fed.  15,  21. 

The  provisions  of  this  section  com- 
prehend the  making  of  rules  and  regu- 
lations for  the  transportation  of  ap- 
praised merchandise  in  bond  from  one 
collection  district  to  another.  (1876) 
15  Op.  Atty.  Gen.  128,  132. 

It  is  not  within  the  province  of  the 
Secretary  of  the  Treasury  to  prescribe 
regulations  governing  the  marking  of 
imported    liquors    to    conform    to    Gr. 
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Gode,  §  240,  post,  §  10410,  that  section 
being  a  criminal  statute,  with  no  refer- 
ence to  the  collection  of  internal  rev- 
enue or  duties  on  imports.  (1909)  28 
Op.  Atty.  Gen.  99. 

The  Treasury  Department  may,  how- 
ever, instruct  collectors  of  customs  that 
when  a  package,  shipped  from  a  foreign 
country  or  a  place  subject  to  the  juris- 
diction of  the  United  States,  but  non- 
contiguous thereto,  into  the  United 
States,  containing  intoxicating  liquors^ 
and  clearly  not  labeled  as  required  by 
that  section,  comes  within  the  observa- 
tion of  a  customs  officer,  he  should 
seize  the  same  and  have  it  declared  for- 
feited by  like  proceedings  as  those  pro- 
vided to  enforce  forfeitures  for  viola- 
tion of  the  customs  laws.    Id. 

Force  and  effect  of  regulations  as  law. 

— ^A  regulation  of  the  Treasury  Depart- 
ment made  pursuant  to  an  act  of  Gon- 
gress  is  of  the  same  force  as  if  incorpo- 
rated in  the  body  of  the  act  itself.  U. 
S.  V.  Barrows  (D.  G.  1869)  Fed.  Gas. 
No.  14,529;  (1899)  22  Op.  Atty.  Gen. 
568. 

Regulations  of  the  Secretary  of  the 
Treasury  adopting  different  forms  for 
use  on  applications  to  his  office  for  the 
abatement  of  an  assessment  of  internal 
revenue  taxes  and  for  the  return  of 
moneys  alleged  to  have  been  wrongful- 
ly collected  as  such  have  the  force  of 
law.  Hastings  v.  Herold  (G.  G.  1910) 
184  Fed.  759. 

The  allowance  for  leakage  in  the  case 
of  oil  shipped  under  a  transportation 
bond  is  regulated  by  a  rule  of  the  Treas- 
ury Department,  and  the  courts  cannot 
depart  therefrom,  though  there  has  been 
a  greater  actual  loss  by  solar  heat  or 
the  action  of  the  elements.  Int.  Rev. 
Laws  July  13,  1866,  §  94,  and  March  3, 
1865,  {  61.  U.  S.  V.  Barrows  (D.  G. 
1869)  Fed.  Cas.  No.  14,529. 

Regulations  made  by  the  Secretary  of 
the  Treasury  uuder  authority  of  this 
section,  when  fairly  within  its  scope, 
and  not  infringing  legal  rights  of  indi- 
viduals, have  the  force  of  law.  U.  S.  v. 
Hutton  (D.  G.  1879)  Fed.  Gas.  No.  15,- 
433. 

Regulations  issued  by  the  Secretary 
of  the  Treasury  with  reference  to  the 
internal  revenue  and  for  the  govern- 
ment of  the  officers  of  the  revenue  de- 
partment have  the  force  and  effect  of 
law.  Stegall  v.  Thurman  (D.  G.  1910) 
175  Fed.  813. 

Regulations  as  evIdence^-The  federal 
courts  take  judicial  notice  of  the  Gen- 
eral Regulations  prescribed  by  the 
Treasury  Department.  Dominici  v.  U. 
S.  (G.  G.  1890)  72  Fed.  46,  judgment 
reversed  U.  S.  v.  Dominici  (1897)  78 
Fed.  334.  24  G.  C.  A.  116;  Hastings  v* 
Herold  (G.  G.  1910)  184  Fed.  759. 

Internal  revenue  rules  and  regula- 
tions prescribed  and  promulgated  by  the 
Treasury  Department  are  only  for  the 
guidance  of  officers  in  the  administra- 
tion of  the  internal  revenue  laws,  and 
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have  not  the  force  of  rules  of  evidence  tinctly  making  it  so.     IT.  S.  v.  Eaton 

in  an  action  by  the  United  States  to  (1892)  12  Sup.  Ct.  764,  767,  144  U.  S. 

collect  a  revenue  assessment    U.  S.  v.  677,  36  L.  Ed.  591. 

Cole  (D.  C.  1904)  134  Fed.  697.  cited     without     definite     application, 

Violations  of  regulatlons.^NeKlect  to  American  Sugar  Refining  Go.  v.  U.  S. 

do  a  thing  required  by  a  regulation  made  (1908)  29  Sup.  Ot.  89,  90.  211  U.   S. 

by  the  Commissioner  of  Internal  Rev-  156,  53  L.  Ed.  129;    Coopersville  CJo- 

enne  with  the  approval  of  the  Secretary  operative     Creamery     Co.     v.     Licmon 

of   the   Treasury,   as   authorized   by   a  (1908)  163  Fed.  145,  147,  89  C.  C.  A. 

statute,  for  the  purpose  of  carrying  it  595;    Von  Cotzhausen  v.  Nazro  (C.  C. 

into  effect,  is  not  necessarily  a  criminal  1879)  15  Fed.  891,  895;   U.  S.  v.  Cuta- 

offenfle,  in  the  absence  of  a  statute  di«i-  jar  (D.  C.  1894)  59  iFed.  1000,  1001. 

(R.  S.  §  252.     Stricken  out.) 

This  section  provided  for  the  establishment,  by  the  Secretary  of  the  Treasury, 
under  direction  of  the  President,  of  regulations  for  appraisal  of  imports.  It 
was  stricken  out  as  one  of  the  corrections  made  by  the  act  to  perfect  the  re- 
vision of  the  statutes,  Act  Feb.  27,  1877,  c.  69,  9  1,  19  Stat.  241. 

Provisions  as  to  the  mode  of  appraisal  of  imports  are  contained  in  Title 
XXXIV,  "Collection  of  Duties  upon  Imports,"  c.  6. 

(R.  S.  §  253.  Superseded.) 
This  section  empowered  the  Secretary  to  discontinue  all  ports  of  delivery, 
the  revenue  received  at  which  did  not  amount  to  $10,000  a  year.  It  was 
superseded  by  the  abolition  of  all  ports  of  delivery  as  part  of  the  reorganization 
of  the  customs  service  pursuant  to  provisions  of  Act  Aug.  24,  1912,  c  355,  §  1, 
post,  f  5327. 

(R.  S.  §  254.    Transferred  to  Title  XXXVIII.) 

This  section,  authorizing  the  Secretary  to  receive  deposits  of  gold  coin  and 
bnllion  with  the  Treasurer  or  any  assistant  treasurer,  and  to  issue  certificates 
therefor,  and  certificates  representing  coin  in  the  Treasury,  is  placed  under  Ti- 
tle XXXVIII,  "The  Currency,"  post,  i  6564. 

(R.  S.  §  255.  Transferred  to  Title  XLIII  A.) 
This  section,  providing  for  the  designation  of  any  officer  who  had  given  bond 
to  be  disbursing  agent  of  moneys  appropriated  for  construction  of  public  build- 
ings within  his  district.  It  is  placed,  with  provisions  of  Act  March  4,  1911, 
c.  285,  §  1,  relating  to  the  same  subject,  under  Title  XLIII  A,  "Public  Build- 
ings and  Works,"  post,  §§  6926,  6927. 

(R-  S.  §  256.  Repealed.) 
This  section  empowered  the  Secretary  of  the  Treasury  to  employ  not  more 
than  three  persons  to  assist  in  discovering  and  collecting  money  belonging  to 
the  United  States,  and  regulated  the  employment  of  such  persons,  their  com- 
pensation and  proceedings.  These  provisions  were  originally  enacted  as  part 
of  the  legislative,  executive,  and  judicial  appropriation  act  of  May  8,  1872,  c. 
140,  S  1»  17  Stat.  69,  and  were  incorporated  therefrom  in  this  section  of  the 
Revised  Statutes.  But  so  much  of  that  act  as  provided  for  the  employment  of 
persons  for  such  purpose  was  repealed,  and  the  Secretary  of  the  Treasury  was 
directed  to  revoke  and  annul  all  contracts  made  under  the  act,  by  Act  June 
22,  1874,  c.  393,  18  Stat.  192.  This  repealing  act,  though  passed  on  the  same 
day  as  the  Revised  Statutes,  took  effect,  by  virtue  of  R.  S.  §  5601,  post,  § 
10598,  as  a  subsetiuent  statute,  repealing  any  portion  of  the  revision  incon- 
flistent  therewith.  The  provisions  of  this  section  may  therefore  be  regarded  as 
repealed  or  rendered  inoperative  by  Act  June  22,  1874,  c  393,  cited  above. 
Section  2  of  that  act  provided  that  the  Court  of  Claims  should  have  "no  au- 
thority to  consider  or  decide  upon  any  claims  for  damages  by  reason  of  the  dis- 
continuance of  the  contracts  aforesaid,  or  for  any  profits  or  percentages  under 
them." 

§  385.  (Act  July  7,  1884,  c.  334,  §  3.)     Rules  for  government  of 
agents,  attorneys,  etc.,  representing  claimants  before  Depart- 
ment ;  suspension  or  disbarment. 
The  Secretary  of  the  Treasury  may  prescribe  rules  and  regula- 
tions governing  the  recognition  of  agents,  attorneys,  or  other  per- 
sons representing  claimants  before  his  Department,  and  may  re- 
quire of  such  persons,  agents  and  attorneys,  before  being  recog- 
nized as  representatives  of  claimants,  that  they  shall  show  that 
they  are  of  good  character  and  in  good  repute,  possessed  of  the 
necessary  qualifications  to  enable  them  to  render  such  claimants 
valuable  service,  and  otherwise  competent  to  advise  and  assist  such 
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claimants  in  the  presentation  of  their  cases.  And  such  Secretary 
may  after  due  notice  and  opportunity  for  hearing  suspend,  and 
disbar  from  further  practice  before  his  Department  any  such  per- 
son, agent,  or  attorney  shown  to  be  incompetent,  disreputable,  or 
who  refuses  to  comply  with  the  said  rules  and  regulations,  or 
who  shall  with  intent  to  defraud,  in  any  manner  willfully  and 
knowingly  deceive,  mislead,  or  threaten  any  claimant  or  prospec- 
tive claimant,  by  word,  circular,  letter,  or  by  advertisement.  (23 
Stat.  258.) 

This  was  a  proviso  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1884,  cited  above. 

Notes  of  Decisions 
Powers  of  heads  of  departments  gen-      sion  therefor,  to  sufipend  or  disbar  an 
orally  as  to   agents  or   attorneys^-As      agent    or    attorney    from    prosecuting 
to  the  power  of  the  head  of  a  depart-      claims,  etc,  before  the  department,  see 
ment,  independent  of  statutory   provi-      notes  to  f  272. 

§  386.  (R.  S.  §  257.)     Reports  of  the  Secretary, 

The  Secretary  of  the  Treasury  shall  make  the  following  annual 
reports  to  Congress: 

First.  A  report  on  the  subject  of  finance,  containing  estimates 
of  the  public  revenue  and  public  expenditures  for  the  fiscal  year  then 
current,  and  plans  for  improving  and  increasing  the  revenues  from 
time  to  time,  for  the  purpose  of  giving  information  to  Congress  in 
adopting  modes  of  raising  the  money  requisite  to  meet  the  public 
expenditures. 

Second.  A  report  containing  a  statement  of  all  contracts  for  sup- 
plies or  services  which  have  been  made  by  him  or  under  his  direc- 
tion during  the  year  preceding,  and  also  a  statement  of  the  expendi- 
ture of  the  moneys  appropriated  for  the  discharge  of  miscellaneous 
claims  not  otherwise  provided  for,  paid  at  the  Treasury. 

Act  Sept.  2,  1789,  c.  12,  1  Stat.  65.  Act  May  10,  1800,  c.  58,  2  Stat.  79. 
Act  Aug.  26,  1842,  c.  207,  §  1,  5  Stat.  536.  Act  March  3,  1809,  c.  28,  §  5,  2 
Stat.  536.  Act  May  19,  1828,  c.  55,  S  10,  4  Stat  274.  Act  July  20,  1868,  c 
177,  §  1,  15  Stat.  110,  111. 

The  requirement  of  the  first  subdivision  of  this  section,  that  the  report  should 
contain  estimates  of  the  public  revenue  and  the  public  expenditures  for  the 
current  fiscal  year,  was  re-enacted  and  extended  to  such  estimates  for  the  fiscal 
year  next  ensuing,  by  a  provision  of  Act  Feb.  26,  1907,  c.  1635,  §  1,  post,  §  389. 

Postal  revenues  and  expenditures  were  to  be  included  in  the  annual  report, 
in  the  statements  of  receipts  and  expenditures,  by  provisions  of  Act  Sept 
30,  1890,  c.  1126,  §  1,  and  Act  July  31,  1894,  c.  174,  §  15,  post,  f§  387.  388. 

In  addition  to  the  requirement,  in  the  second  subdivision  of  this  section,  of 
a  report  of  contracts  for  supplies  or  services,  special  reports  as  to  certain  pub- 
lic contracts  are  required  by  various  provisions  set  forth  post,  under  Title 
XLIII,  'Tublic  Contracts." 

A  third  Kubdi vision  of  this  section,  which  required  a  report  of  the  regulations 
established  by  the  Secretary  for  appraisal  of  imports,  became  inoperative  on 
the  striking  out  of  R.  S.  §  252,  authorizing  him  to  establish  such  regulations, 
by  Act  Feb.  27,  1877,  c.  69,  §  1,  19  Stat  241,  and  is  omitted. 

A  fourth  subdivision  of  this  section,  which  required  a  report  of  the  amounts 
collected  and  expended  under  authority  of  the  laws  creating  and  administering 
a  hospital  tax  for  the  benefit  of  sick  and  disabled  seamen,  became  inoperative 
on  the  repeal  of  said  laws  by  Act  June  26,  1884,  c.  121,  1 15,  23  Stat  57,  and 
is  also  omitted. 

An  annual  report  of  expenditures  for  the  Revenue-Gutter  Service  was  re- 
quired by  a  provision  of  Act  Oct  2,  1888,  c.  1069,  post,  §  392. 

A  provision  requiring  a  report  each  year  of  delinquencies  of  officers  in  ren- 
dering accounts  or  in  payment  of  balances,  contained  in  the  Dockery  Act  of 
July  31,  1894,  c.  174,  §  12,  as  amended  by  Act  May  28,  1896,  c.  252,  $  4,  is 
set  forth  post,  §  390. 

General  provisions  relating  to  the  submission  by  the  heads  of  Departments 
to  (Congress  of  estimates  of  expenditures  and  aifpropriations,  and  reports  by 
the  Secretary  of  the  Treasury  in  regard  thereto,  are  contained  in  Title  XI/I, 
"Appropriations."  ' 

Besides  the  reports  mentioned  in  this  and  the  sections  immediately  follow- 
ing, or  referred  to  in  this  note,  various  special  reports  by  the  Secretary  of  the 
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Treasury,  in  relation  to  numerous  other  matters,  are  required  by  statutes  cited 
above,  and  other  provisions,  incidental  to  particular  subjects,  and  incorporated 
in  the  sections  or  clauses  relating  thereto  under  other  titles. 

Provisions  relating  to  estimates  of  appropriations  and  expenditures  by  the 
heads  of  Departments  are  also  contained  in  Title  XLI,  "Appropriations" ;  and 
the  submission  of  such  estimates  to  Congress  through  the  Secretary  of  the 
Treasury,  and  the  preparation,  under  his  direction,  of  the  Book  of  Estimates, 
are  provided  for  by  R.  S.  §  3669,  post,  §  6732. 

Provisions  applicable  to  all  the  Departments,  as  to  the  time  of  making  an- 
nual reports,  and  the  time  of  furnishing  copies  thereof  to  the  printer,  are  con- 
tained in  R.  S.  §§  195,  196,  and  Act  July  1,  1916,  c.  209,  §  3,  ante,  §§  278,  279. 
279a. 

The  printing  at  the  Government  Printing  Office  and  distribution  of  the  re- 
ports of  the  Secretary  were  provided  for  by  the  Printing  and  Binding  Act  of 
Jan.  12,  1895,  c.  23,  §  73,  pars.  27,  37,  post,  {§  7075,  7084. 

§  387.  (Act  Sept.  30,  1890,  c.  1126,  §  1.)  Reports  to  include  postal 
revenues  and  expenditures. 
Hereafter  the  Secretary  of  the  Treasury  shall  include  in  his  an- 
nual report,  in  the  statements  of  actual  and  estimated  receipts 
and  expenditures  of  the  Government,  the  revenues  from  and  ex- 
penditures on  account  of  the  postal  service.     (26  Stat.  511.) 

This  was  a  provision  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1890,  cited  above. 

A  subsequent  provision  requiring  an  annual  statement  of  receipts  and  ex- 
penditures of  public  moneys,  including  those  of  the  Post-Offlce  Department, 
waa  contained  in  the  Dockery  Act  of  July  31,  1894,  c.  174,  §  15,  post,  §  388. 

§  388.  (Act  July  31,  1894,  c.  174,  §  15.)  Reports  of  receipts  and 
expenditures  of  all  public  moneys. 
It  shall  be  the  duty  of  the  Secretary  of  the  Treasury  annually 
to  lay  before  Congress,  on  the  first  day  of  the  regular  session  there- 
of, an  accurate,  combined  statement  of  the  receipts  and  expenditures 
during  the  last  preceding  fiscal  year  of  all  public  moneys,  includ- 
ing those  of  the  Post-Office  Department,  designating  the  amount 
of  the  receipts,  whenever  practicable,  by  ports,  districts,  and  States, 
and  the  expenditures,  by  each  separate  head  of  appropriation.  (28 
Stat.  210.) 

This  section  was  part  of  the  Dockery  Act,  cited  above. 

A  subsequent  provision,  that  the  Secretary  shall  prepare  and  submit,  in  his 

annual  report,  estimates  of  the  public  revenue  and  the  public   expenditures, 

with  a  statement  of  the  receipts  and  expenditures  of  the  Government  for  the 

preceding  fiscal  year  was  made  by  Act  Feb.  26,  1907,  c.  1635,  |  1,  post,  §  389. 

See  notes  to  section  3  of  that  act,  post,  §  417. 

§  389.  (Act  Feb.  26,  1907,  c.  1635,  §  1.)     Reports  to  include  esti- 
mates of  revenue  and  expenditures,  with  statement  of  receipts 
and  expenditures. 
The  Secretary  of  the  Treasury  shall  each  year  prepare  and  submit 
in  his  annual  report  to  Congress  estimates  of  the  public  revenue  and 
the  public  expenditures  for  the  fiscal  year  current,  and  also  for  the 
fiscal  year  next  ensuing  at  the  time  said  report  is  submitted,  together 
with  a  statement  of  the  receipts  and  expenditures  of  the  Government 
for  the  preceding  completed  fiscal  year.     (34  Stat.  949.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1908,  cited  above. 

Previous  provisions  as  to  similar  reports  and  statements  were  contained  in 
Ecv.  St.  §  257,  subd.  1,  and  in  Act  July  31,  1894,  c.  174,  |  15,  ante,  §5  386, 
388. 

In  the  annual  estimates  by  the  Secretary  of  the  Treasury,  he  was  required 
to  include  a  statement  of  the  ofiBcers  and  employes,  with  the  rate  of  compen- 
sation to  each,  necessary  to  collect  the  revenue  .at  each  port  of  entry,  and  es- 
timates of  contingent  and  additional  expenses,  by  Act  Aug.  5, 1882,  c.  389,  f  5, 
post,  I  6689. 

§  390.  (Act  July  31,  1894,  c.  174,  §  12,  as  amended.  Act  May  28, 
1896,  c.  252,  §  4.)     Reports  of  officers  delinquent  in  rendering 
accoiuits. 
The  Secretary  of  the  Treasury  shall,  on  the  first  Monday  of  Jan- 
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uary  in  each  year,  make  report  to  Congress  of  such  officers  and 
administrative  departments  and  offices  of  the  Government  as  were^ 
respectively,  at  any  time  during  the  last  preceding  fiscal  year  de- 
linquent in  rendering  or  transmitting  accounts  to  the  proper  offices 
in  Washington  and  the  cause  therefor,  and  in  each  case  indicating 
whether  the  delinquency  was  waived,  together  with  such  officers, 
including  postmasters  and  officers  of  the  Post-Office  Department, 
as  were  found  upon  final  settlement  of  their  accounts  to  have  been 
indebted  to  the  Government,  with  the  amount  of  such  indebtedness 
in  each  case,  and  who,  at  the  date  of  making  report,  had  failed  to 
pay  the  same  into  the  Treasury  of  the  United  States.  (28  Stat. 
209.    29  Stat.  179.) 

This  provision  was  a  part  of  section  12  of  the  Dockery  Act,  first  cited  above, 
which,  as  originally  enacted  in  that  section,  was  as  follows: 

"The  Secretary  of  the  Treasury  shall,  on  the  first  Monday  of  Jannary  in 
each  year,  make  report  to  Congress  of  such  officers  as  are  then  delinquent  in 
the  rendering  of  their  accounts  or  in  the  payment  of  balances  found  due  from 
them  for  the  last  preceding  fiscal  year." 

It  was  amended  to  read  as  set  forth  here  by  Act  May  28,  1896,  c.  252,  §  4, 
also  cited  above. 

R.  S.  §  250,  which  empowered  the  Secretary  of  the  Treasury  to  require  set- 
tlements of  accounts  of  public  money  within  the  fiscal  year  or  other  fixed 
period,  and  R.  S.  §  272,  which  required  a  report  to  Congress  by  the  First  Comp- 
troller of  ofiicers  failing  to  make  settlement,  were  repealed  by  this  section. 

Other  provisions  of  this  section,  requiring  the  rendition  of  current  accounts 
for  administrative  examination»  and  their  transmission  to  the  Auditors,  are 
set  forth  post,  §  428. 

Notee  of  Deoisioiis 

Reports  of  balances  due  on  postal  ac-  retary  of  the  Treasury  to   report  to 

counts.p-This    provision,    as    originally  Congress*  annually  the  balances  due  on 

enacted  as  part  of  section  12  of  the  postal    accounts    for    the    prior    fis<»l 

Dockery  Act,  did  not  require  the  Sec-  year.     (1896)  21  Op.  Atty.  Gen.  296. 

§  391.  (R.  S.  §  258.)  Reports  of  expenditures  at  custom-ltouses. 
The  Secretary  of  the  Treasury  shall  lay  before  Congress  at  the 
commencement  of  each  regular  session  a  statement  of  the  amount 
of  money  expended  at  each  custom-house  during  the  preceding  fiscal 
year,  and  of  the  number  of  persons  employed,  and  the  occupation 
and  salary  of  each  person  at  each  custom-house  during  the  same 
period. 

Act  March  3,  1849,  c.  110,  §  6,  9  Stat.  899. 

§  392.  (Act  Oct.  2,  1888,  c.  1069.)  Reports  of  expenditures  for 
Revenue-Cutter  Service. 
The  Secretary  of  the  Treasury  shall  submit  to  Congress  at  its 
next  session  a  detailed  statement  of  the  expenditures  for  the  fiscal 
year  eighteen  hundred  and  eighty-eight  under  the  appropriation  for  the 
Revenue-Cutter  Service,  and  annually  thereafter  a  detailed  state- 
ment of  expenditures  under  said  appropriation  shall  be  submitted  to 
Congress  at  the  beginning  of  each  regular  session  thereof.  (25 
Stat.  511.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
ending  June  30,  1889,  cited  above. 

Provisions  relating  to  the  estimates  for  the  Revenue  Cutter  Service,  con- 
tained in  Act  March  2,  1889,  c.  410,  §  1,  are  set  forth  post,  §  6693. 

The  Revenue  Cutter  Service  is  now  the  Coast  Guard,  by  Act  Jan.  28,  1915, 
C  20,  set  forth  post,  §§  5461a-5461f. 

(R.  S.  §  259.  Transferred  to  Title  XII  A,  c.  A.) 
This  section,  requiring  the  Secretary  to  report  to  Congress  each  year  the  re- 
sults of  information  collected  by  the  Bureau  of  Statistics,  and  R.  S.  |  263,  re- 
lating to  the  printing  of  the  annual  report  on  statistics  of  commerce  and  navi- 
gation required  from  the  Chief  of  that  Bureau,  and  R.  S.  §  2C5,  relating  to  the 
printing  of  an  annual  statement  of  exports  and  imports,  became  inapplicable 
to  the  Secretary  of  the  Treasury  by  the  transfer  of  the  Bureau  of  Statistics 
to  the  Department  of  Commerce,  and  the  vesting  in  the  head  of  that  depart- 
ment of  the  powers,  duties,  etc.,  of  the  head  of  the  Treasury  Department  in 
and  over  the  Bureau,  by  Act  Feb.  14,  1903,  c  552,  {{  4,  10,  post,  §i  857,  859. 
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As  tbese  sections  may  be  regarded  as  applicable  to  the  Secretary  of  Commerce,^ 
they  are  placed,  post,  under  Title  XII  A,  "Department  of  Commerce,"  c.  A,  |S 
868,  809,  871. 

§  393.  (R.  S.  §  260.)     Reports  upon  appropriations  for  Depart- 
ments of  War  and  Navy. 
The  Secretary  of  the  Treasury  shall  lay  before  Congress  at  the 
commencement  of  each  regular  session,  accompanying  his  annual 
statement  of  the  public  expenditure,  the  reports  which  may  be  made 
to  him  by  the  Auditors  charged  with  the  examination  of  the  ac- 
counts of  the  Department  of  War  and  the  Department  of  the  Navy, 
respectively,   showing  the  application   of  the   money   appropriated 
for  those  IDepartments  for  the  preceding  year. 
Act  March  8,  1817,  c.  45,  §  6,  3  Stat.  367. 

Moneys  appropriated  for  the  War  and  Navy  Departments  are  to  be  drawn 
from  the  Treasury,  by  warrants  of  the  Secretary  of  the  Treasury,  upon  requisi- 
tions of  the  Secretaries  of  those  Departments,  by  R.  S.  §  3673,  post,  §  6746. 
Subsequent  provisions  relating?  to  requisitions  and  warrants  for  the  payment  of 
money  were  made  by  the  Dockery  Act  of  July  31,  1894,  c.  174,  {  11,  post,  { 
427. 

The  transmission  to  Congress,  annually,  of  a  tabular  statement  showing 
the  receipts  and  expenditures  in  the  Naval  service  under  each  appropriation, 
with  an  account  of  balances  in  the  hands  of  disbursing  agents  at  the  close  of 
each  fiscal  year,  and  a  report  of  any  amounts  lost,  etc.,  was  required  by  Act 
June  19,  1878,  c.  311,  post,  §§  394,  395. 

§  394.  (Act  June  19,  1878,  c.  311,  §  1.)     Tabular  statement  of  re- 
ceipts and  expenditures  in  Naval  service. 

From  and  after  the  passage  of  this  act,  it  shall  be  the  duty  of  the 
Secretary  of  the  Treasury  to  transmit  to  Congress,  annually,  a 
tabular  statement  showing  in  detail  the  receipts  and  expenditures 
in  the  Naval  service  under  each  appropriation,  as  made  up  and 
determined  by  the  proper  officers  of  the  Treasury  Department,  upon 
the  accounts  of  disbursing-officers  rendered  for  settlement.  (20 
Stat.  167.) 

This  section  and  the  section  next  following  are  an  act  entiUed  "An  act  to 
regulate  exi)enditure8  in  the  Navy." 

The  Secretary  of  the  Navy  is  required  to  send  to  Congress  at  the  beginning 
of  its  next  regular  session  a  complete  schedule  or  list  showing  the  amount  of 
money  of  all  pay  and  for  all  allowances  for  each  grade  of  officers  in  the  Navy, 
hicluding  retired  officers,  and  for  all  officers  included  in  this  Act  and  for  all 
enlisted  men  so  included  by  a  provision  in  the  navy  appropriation  act  for  the 
fiscal  year  1917,  Act  Aug.  29,  1916,  c.  417,  39  Stat. 

§  395.  (Act  June  19,  1878,  c.  311,  §  2.)  Account  of  balances  in 
hands  of  disbursing  agents. 
There  shall  be  appended  to  this  statement  an  account  of  bal- 
ances in  the  hands  of  disbursing  agents  at  the  close  of  each  fiscal 
year,  and  a  report  of  any  amounts  lost  or  unaccounted  for  by 
voucher.    (20  Stat.  167.) 

§  396.  (R.  S.  §  261.)     Abstract  of  receipts  from  internal  taxes. 

The  Secretary  of  the  Treasury  shall  annually,  in  the  month  of 
December,  lay  before  Congress  an  abstract,  in  tabular  form,  of  the 
separate  accounts  of  moneys  received  from  internal  duties  or  taxes 
in  each  of  the  respective  States,  Territories,  and  collection-districts, 
required  by  section  two  hundred  and  thirty-nine  to  be  kept  at  the 
Treasury. 

Act  June  80,  1864,  c.  173,  f  43,  13  Stat.  239. 

§  397.  (R.  S.  §  262.)  Accounts  of  superintendent  of  Treasury 
buildings. 
The  Secretary  of  the  Treasury  shall  transmit  to  Congress,  at  tlie 
commencement  of  each  regular  session,  a  copy  of  each  of  the  ac- 
counts kept  by  the  superintendent  of  the  Treasury  buildings  of  all 
amounts  expended  under  the  head  of  contingent  expenses  for  the 
several  Bureaus  of  the  Department  of  the  Treasury,  and  of  all 
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-amounts  paid  for  furniture  and  repairs  of  furniture,  and  of  the  dis- 
posal of  old  furniture. 

Act  March  3,  1869,  c.  123,  15  Stat.  311. 

The  keeping  by  the  superintendent  of  the  Treasury  buildings  of  accounts 
of  contingent  expenses  and  relating  to  furniture  was  required  by  R.  S.  §§  240, 
241,  ante,  §§  371,  375. 

Statements  by  the  Secretary  of  the  Treasury,  in  the  annual  estimates,  of 
buildings  rented  in  the  District  of  Columbia  for  the  use  of  the  Government, 
were  required  by  a  provision  of  Act  July  16,  1892,  c.  196,  §  1,  post,  {  6G83. 

(R.  S.  §  263.    Transferred  to  Title  XII  A,  c.  A.) 
See  note  to  R.  S.  $  259,  ante. 

(R.  S.  §  264.    Transferred  to  Title  XII  A,  c.  A.) 

This  section,  requiring  the  Secretary  to  report  to  Congress  annually  the  per- 
sons employed  upon  the  Coast  Survey,  their  compensation,  and  all  other  ex- 
penditures made  under  the  direction  of  the  Superintendent  of  the  Coast  Sur- 
vey, became  inapplicable  to  the  Secretary  of  the  Treasury  by  the  transfer  of 
the  Coast  Survey  to  the  Department  of  Commerce,  and  the  vesting  in  the 
head  of  that  Department  of  the  powers,  duties,  etc.,  of  the  head  of  the  Treas- 
ury Department  in  and  over  the  Survey,  by  Act  Feb.  14,  1903,  c.  552,  §§  4,  10, 
post,  |§  857,  859.  As  this  section  may  be  regarded  as  applicable  to  the  Secre- 
tary of  Commerce,  it  is  placed,  post,  under  Title  XII  A,  "Department  of 
Commerce,"  c  A,  §  872. 

(R.  S.  §  265.    Transferred  to  Title  XII  A,  c.  A.) 
See  note  to  R.  S.  f  259,  ante. 

f  398.  (Act  July  7,  1884,  c.  334,  §  1.)     Reports  of  claims  allowed. 

The  Secretary  of  the  Treasury  shall,  at  the  commencement  of 
each  session  of  Congress,  report  the  amount  due  each  claimant 
whose  claim  has  been  allowed  in  whole  or  in  part  to  the  Speaker  of 
the  House  of  Representatives  and  the  presiding  officer  of  the 
Senate,  who  shall  lay  the  same  before  their  respective  Houses  for 
consideration.     (23  Stat.  254.) 

This  was  a  provision  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1884,  cited  above. 

§  398a.  (Act  May  18,  1916,  c.  125,  §  27.)  Estimates  of  amounts 
of  receipts  to  and  expenditures  from  tribal  funds  of  Indians; 
contents^  transmission  to  Speaker  of  House  of  Representa- 
tives. 

On  the  first  Monday  in  December,  nineteen  hundred  and  seven- 
teen, and  annually  thereafter,  the  Secretary  of  the  Treasury  shall 
transmit  to  the  Speaker  of  the  House  of  Representatives  estimates 
of  the  amounts  of  the  receipts  to,  and  expenditures  which  the  Secre- 
tary of  the  Interior  recommends  to  be  made  for  the  benefit  of  the 
Indians  from,  all  tribal  funds  of  Indians  for  the  ensuing  fiscal  year; 
and  such  statement  shall  show  (first)  the  total  amounts  estimated 
to  be  received  from  any  and  all  sources  whatsoever,  which  will  be 
placed  to  the  credit  of  each  tribe  of  Indians,  in  trust  or  otherwise, 
at  the  close  of  the  ensuing  fiscal  year,  (secpnd)  an  analysis  show- 
ing the  amounts  which  the  Federal  Government  is  directed  and  re- 
quired by  treaty  stipulations  and  agreements  to  expend  from  each 
of  said  funds  or  from  the  Federal  Treasury,  giving  references  to 
the  existing  treaty  or  agreement  or  statute,  (third)  the  amounts 
which  the  Secretary  of  the  Interior  recommends  to  be  spent  from 
each  of  the  tribal  funds  held  in  trust  or  otherwise,  and  the  purpose 
for  which  said  amounts  are  to  be  expended,  and  said  statement  shall 
show  the  amounts  which  he  recommends  to  be  disbursed  (a)  for 
per  capita  payments  in  money  to  the  Indians,  (b)  for  salaries  or 
compensation  of  officers  and  employees,  (c)  for  compensation  of 
counsel  and  attorney  fees,  and  (d)  for  support  and  civilization.  (39 
Stat.) 

This  section  was  part  of  §  27  of  the  Indian  appropriation  act  for  the  fiscal 

year  1917,  cited  above.    The  remaining  portion  provides  that  no  money  shall 
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be  expended  from  Indian  tribal  funds  without  specific  appropriation  by  Con- 
gress, with  certain  enumerated  exceptions,  and  is  set  forth  post,  |  4077a. 

The  Secretary  of  the  Interior  is  required  to  annually  transmit  to  the  Speaker 
of  the  House  of  Representatives  a  statement  of  all  the  fiscal  affairs  of  all 
Indian  tribes  for  whose  benefit  expenditures  from  either  public  or  tribal  funds 
shall  have  been  made  by  any  oflScer,  etc.,  in  the  Interior  Department  during 
the  preceding  fiscal  year,  by  Act  March  3,  1911,  c.  210,  f  27,  post,  §  689. 

§  399.  (R,  S.  §  266.)  Quarterly  publication  of  statement  of  re- 
ceipts and  expenditures. 

The  Secretary  of  the  Treasury,  at  the  expiration  of  thirty  days 
from  the  end  of  each  quarter,  shall  cause  to  be  published  in  some 
newspaper  at  the  seat  of  government  a  statement  of  the  whole  re- 
ceipts of  such  quarter,  specifying  the  amount  received  from  cus- 
toms, from  public  lands,  and  from  miscellaneous  sources,  and,  also,, 
the  whole  amount  of  payments  made  during  the  said  quarter,  speci- 
fying the  general  head  of  appropriation,  whether  for  the  civil  list^ 
the  Army,  the  Navy,  Indian  Affairs,  fortifications,  or  pensions. 

Act  June  17,  1844,  c.  105,  §  6,  5  Stat.  696. 

§  400.  (R.  S.  §  267.)     Monthly  publication  of  weekly  statement 
of  the  Treasurer,  etc. 
The  Secretary  of  the  Treasury  shall  cause  to  be  published  in 
some  newspaper  at  the  seat  of  Government,  on  the  first  day  of  each 
month,  the  last  preceding  weekly  statement  of  the  Treasurer  of  the 
United  States,  showing  the  amount  to  his  credit  in  the  different 
banks,  in  the  mint,  or  other  depositories,  the  amount  for  which 
drafts  have  been  given,  and  those  remaining  unpaid,  and  the  bal- 
ance remaining  subject  to  his  draft ;    and  he  shall  also  specially 
note  any  changes  that  have  been  made  in  the  depositories  of  the 
Treasury  during  the  preceding  month,  and  report  to  Congress,  at 
the  commencement  of  its  next  session,  the  reasons  for  such  changes^ 
Act  June  17,  1844,  c.  105,  §  5,  5  Stat.  606. 
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2^'  Comptroller.  keeping  and  rendering  public  ac- 

^'^'  O^ces    of   Commissioner   of   Cus-  counts. 

toms  and  Deputy  Commissioner,  409.  Comptroller  to  prescribe  forms  for 
Second  Comptroller  and  Deputy  use  in  offices  for  collecting  cus- 

Siecond  Comptroller,  and  Deputy  toms. 

^irst      Comptroller,      abolished;  410.  Powers  of  Comptroller  and  Audi- 

£^ir8t   Comptroller  to   be   known  tors  as  to  inspection  of  accounts 

<L0  Comptroller;   salary  of  Comp-  of  disbursing  officers  of  Depart- 

^         troUer.  ments,  and  of  commissions,  etc.,. 

^^-   Effect  of  changes  in  designations  in  District  of  Columbia. 

a.nd    in    duties    and    powers    of  411.  Powers  of  Comptroller  and  Audi- 
^Q.         ^irst  Comptroller  and  Auditors.  tors  as  to  inspection  of  accounts 

^^   A^ssistant  Comptroller;    chief  clerk  of  officers  in  the  District  of  Co- 

^^        in  office  of  Comptroller.  lumbia. 

T^   Salary  of  Assistant  Comptroller.  412.  Duties  of  Assistant  Comptroller. 

*^-  ^ower    of    Comptroller    to    direct  413.  Duties  of  chief  clerk. 

^^       settlement  of  particular  accounts.  414.  Power  of  chief  clerk  to  sign  let- 
*'*•  ^ower  of  Comptroller  to  regulate  ters  and  papers. 

payment  of  arrears  of  pay.  415.  Law  clerks  in  offices  of  Comptrol- 
*^.  Comptroller  to  prescribe  forms  of  ler  and  Auditors  to  perform  cler- 

ical  duties. 

I  401.  (R.  S.  §  268.)     Comptroller. 

There  shall  be  in  the  Department  of  the  Treasury  a  First  Comp- 
troller and  a  Second  Comptroller,  each  of  whom  shall  be  appointed 
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by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate, 
and  shall  be  entitled  to  a  salary  of  five  thousand  dollars  a  year. 

Act  Sept.  2,  1789,  c.  12,  |  1,  1  Stat.  65.  Act  March  3,  1817,  c  45,  |  3,  3 
Stat.  366.    Act  May  18,  1872,  c  172,  §  1,  17  Stat.  127. 

The  designation  of  the  First  Comptroller  was  changed  to  Comptroller  of  the 
Treasury,  and  the  office  of  Second  Comptroller  was  abolished,  and  its  duties, 
powers,  etc.,  transferred  to  the  Comptroller,  in  connection  with  other  changes 
in  the  organization  of  the  Department  and  the  officers  therein  and  the  system 
of  accounting,  by  provisions  of  the  Dockery  Act  of  July  31,  1894,  c.  174,  post, 
ii  402,  404,  408,  412,  413. 

AU  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensa- 
tion appropriated  by  the  legislative,  executive,  and  judicial  appropriation 
acts  are  repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or 
employes  appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary 
or  compensation  of  such  officers  or  employes,  respectively,  until  otherwise  fixed 
by  an"  annual  rate  of  appropriation  or  other  law,  by^  Act  July  16,  1914,  c. 
141,  I  6,  post,  !  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for 
the  fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat.  1049,  are  estab- 
lished and  continued  from  year  to  year  to  the  extent  that  they  are  appropri- 
ated for  by  Congress,  by  §  6  of  said  act,  post,  §  3228b. 

Unless  otherwise  specifically  authorized  by  law,  no  money  appropriated  by 
any  act  shall  be  available  for  payment  to  any  person  receiving  more  than 
one  salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per 
annum,  with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  i 
6,  as  amended  by  Act  Aug.  29,  1916,  c.  417,  post,  §  3230a. 

Notes  of  Decisions 


Acts  establishing  offlce.— The  office  of 
Comptroller  was  established  by  the  act 
creating  the  Treasury  Department,  Act 
Sept.  2, 1789,  c.  12,  §  1, 1  Stat.  65,  which 
provided  for  a  Secretary  of  the  Treas- 
ury, to  be  deemed  head  of  the  Depart- 
ment, a  Comptroller,  an  Auditor,  etc.; 
and  Act  March  3,  1817,  c.  45.  3  Stat 
366,  added  to  these  officers  four  Audi- 
tors and  one  Comptroller,  and  divided 
the  duties  of  the  office  of  Comptroller 
between  the  First  Comptroller  and  the 
Second  Comptroller.  (1852)  5  Op.  Atty. 
Gen.  630,  632. 

Duty  to  oountersign  warrants^— The 
duty  of  the  Comptrollers,  under  Act 
March  3,  1817,  c.  45,  3  Stat.  360,  and 
of  the  Commissioner  of  Customs,  under 
Act  March  3,  1849,  c  108,  §  12,  9  Stat 
396,  to  countersign  warrants  drawn  by 
the  Secretary  of  the  Treasury,  "which 
shall  be  warranted  by  law,"  did  not  au- 
thorize those  subordinate  officers  of  the 
Treasury  to  supervise  or  revise  the  de- 
cision of  the  Secretary  in  granting  war- 
rants. (1852)  5  Op.  Atty.  Gen.  630, 
639. 

The  duty  to  countersign  warrants  did 
not  authorize  a  refusal  to  countersign 
because  the  Comptroller  or  the  Com- 
missioner of  Customs  differed  in  opin- 
ion from  the  Secretary  as  to  the  sum 
proper  to  be  allowed,  or  wae  of  opinion 
that  the  warrant  ought  not  to  issue  for 
any  sum.  (1852)  5  Op.  Atty.  Gen.  630, 
656,  657. 

Under  R.  S.  |  233  (ante,  |  349),  and 
section  269,  the  First  Comptroller  had 
no  revisory  power  over  the  decisions  of 
the  Secretary  of  the  Treasury  respect- 
ing the  issuance  of  warrants;  such  de- 
cisions were  binding  upon  the  Comptrol- 
ler.    (1881)  17  Op.  Atty.  Gen.  233. 
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Advice  to  Secretary  of  the  Treasury 
on  legai  questions.— The  First  and  Sec- 
ond Comptrollers  and  the  Commissioner 
of  Customs  had  no  legal  status  as  ad- 
visers of  the  Secretary  of  the  Treas- 
ury upon  legal  questions.  In  form  the 
Comptroller  was  asked  for  legal  advice; 
in  fact,  what  was  desired  was  infor- 
mation as*  to  his  future  action.  Their 
opinions  on  points  of  law  not  anticipa- 
tory of  future  decisions  by  themselves 
were  purely  eztraofficial  and  rendered 
by  courteary  only.  (1893)  20  Op.  Atty. 
Gen.  654. 

Duty  under  previous  acts,  as  to  re- 
covery of  debts.p-Under  the  provision  of 
Act  Sept.  2,  1789,  §  2,  incorporated  into 
R.  S.  §  248,  ante,  §  381,  making  it  the 
duty  of  the  Secretary  of  the  Treasury 
to  superintend  the  collection  of  the  rev- 
enue, and  the  provision  of  section  3  of 
that  act,  incorporated  into  R.  S.  §  269, 
making  it  the  duty  of  the  Comptroller 
to  provide  for  the  regular  and  punctual 
payment  of  all  moneys*  which  may  be 
coUected,  and  direct  prosecutions  for  all 
debts  due  to  the  United  States,  the  Sec- 
retary and  the  Comptroller  had  power 
to  take  security  upon  lands,  for  a  debt 
already  due  on  account  of  the  United 
States,  according  to  the  usual  methods 
provided  by  law  for  that  end.  Neilson 
V.  Lagow  (1851)  12  How.  98,  107,  13  lu 
Ed.  909. 

The  similar  provision,  as  to  the  duties 
of  the  First  Comptroller,  of  Act  March 
3,  1817,  I  10,  also  incorporated  into  R. 
S.  I  269,  could  not  be  construed  to 
make  the  bringing  of  a  suit  by  direction 
of  the  Treasury  Department,  as  for 
goods  sold  and  delivered,  an  affirmance 
of  an  unauthorized  sale  of  property  of 
the  United  States  by  an  officer  who  was 
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merely  an  agent  for  safe-keeping  there-  prohibitions  against  carrying  on  trade, 

of.    U.  S.  V.  NicoU  (C.  O.  1826)  Fed.  etc.,  which  had  been  imposed  by  Act 

CaB.  No.  15,879.  Sept  2,  1879,  c.  12,  |  8,  incorporated 

Restrictions  apon  carrying  on  trade,  in  R.  S.  §  243,  ante.  §  877,  on  persons 

etcw— The   additional    Comptroller    and  appointed  to   any   office   instituted   by 

Auditors  whose  appointments  were  an-  said  act  of  1789.     (1847)  4  Op.  Atty. 

thori«ed  by  Act  March  3,  1817,  c.  45,  Gen.  555. 
S  3,  3  Stat  366,  were  embraced  in  the 

§  402.  (Act  July  31,  1894,  c.  174,  §  4.)     Offices  of  Commissioner 
of  Customs  and  Deputy  Commissioner,  Second  Comptroller 
and  Deputy  Second  Comptroller,  and   Deputy  First  Comp- 
troller, abolished;   First  Comptroller  to  be  known  as  Comp- 
troller; salary  of  Comptroller.  " 
The  offices  of  Commissioner  of  Customs,  Deputy  Commissioner 
of  Customs,  Second  Comptroller,  Deputy  Second  Comptroller,  and 
Deputy  First  Comptroller  of  the  Treasury  are  abolished,  and  the 
First  Comptroller  of  the  Treasury  shall  hereafter  be  known  as  Comp- 
troller of  the  Treasury.     He  shall  perform  the  same  duties  and  have 
the  same  powers  and  responsibilities  (except  as  modified  by  this 
Act)  as  those  now  performed  by  or  appertaining  to  the  First  and 
Second  Comptrollers  of  the  Treasury  and  the  Commissioner   of 
Customs;   and  all  provisions  of  law  not  inconsistent  with  this  Act, 
in  any  way  relating  to  them  or  either  of  them,  shall  hereafter  be 
construed  and  held  as  relating  to  the  Comptroller  of  the  Treasury. 
His  salary  shall  be  five  thousand  five  hundred  dollars  per  annum. 
(28  Stat.  205.) 

These  provisions  were  part  of  section  4  of  the  Dockery  Act,  which  made 
many  changes  in  the  organization  of  the  Department  and  the  ofiBces,  etc., 
therein,  and  in  the  system  of  accounting. 

See  notes  to  section  3  of  the  act,  post,  |  417. 

Farther  provirions  of  this  section,  for  an  Assistant  GomptroUer  and  a  chief 
clerk  in  the  office  of  the  Comptroller,  are  set  forth  post,  {  404. 

A  farther  provision  relating  to  the  duties  of  the  Auditors  is  set  forth  post, 
{443. 

This  section  also  amended  R.  S.  U  3625,  3633,  as  stated  in  the  notes  to  said 
lections  respectively,  post,  §§  6624,  6632. 

Other  sections  of  tiie  act,  relating. to  the  Auditors  and  the  system  of  account- 
ing, are  set  forth  post,  f§  417,  420,  433,  435-438,  443. 

So  far  as  this  act  related  to  the  First  Comptroller,  it  operated  merely  as 
changing  his  designation  and  as  adding  to  and  modifying  his  duties  and  pow- 
ers, and  not  as  creating  a  new  office ;  the  act  so  providing  by  section  9,  post, 
S403. 

The  powers  and  duties  of  the  First  Comptroller,  at  the  time  of  the  passage 
of  this  act,  were  prescribed  by  R.  S.  {§  269-272,  all  which  were  expressly  re- 
pealed or  amended  by  this  act ;  and  by  special  provisions  of  R.  S.  §§  57-59,  243, 
456,  amended  by  this  act,  §§  1660,  3143,  3144,  3217,  3218,  3624,  3625,  amended 
by  this  act,  {  3633,  amended  by  this  act,  §  3675,  repealed  in  part  by  this  act, 
H  3712,  3743,  amended  by  this  act,  §S  4579,  5218;  also  by  Act  March  1,  1879, 
c.  125,  S  2,  amending  R.  S.  §§  3143,  3144. 

The  powers  and  duties  of  the  Second  Comptroller,  at  the  time  of  the  passage 
of  this  act,  were  prescribed  by  R.  S.  {{  273-275,  which,  except  §  274,  were 
repealed  by  this  act;  and  by  special  provisions  of  R.  S.  §  3633,  amended  by 
this  act,  i§  3673,  3743,  amended  by  this  act;  also  by  Act  Aug.  15,  1876,  c 
289,  \  3,  19  Stat.  199;  Act  Aug.  30,  1890,  c.  837,  §  1,  26  Stat  399;  Act 
July  16,  1892,  c.  196,  |  1,  27  Stat  194. 

The  powers  and  duties  of  the  Commissioner  of  Customs,  at  the  time  of  the 
passage  of  this  act,  were  prescribed  by  R.  S.  §S  316,  317,  amended  by  Act  Feb. 
27,  1877,  c.  69,  §  1,  f$  318,  2618,  2620,  2639,  amended  by  this  act,  §  3625, 
amended  by  this  act,  and  §  3743,  amended  by  this  act. 

The  duties  of  the  Commissioner  of  Customs  which,  under  this  act,  were  to 
be  performed  by  the  Comptroller,  were  prescribed  in  part  by  R.  S.  §  317,  as 
amended  by  Act  Feb.  27,  1877,  c.  69,  %  1,  as  follows: 

"Sec  317.  The  Commissioner  of  Customs  shall  examine  all  accounts  set- 
tled by  the  First  Auditor  relating  to  the  receipts  from  customs,  including  ac- 
counts of  collectors  and  other  officers  of  the  customs,  and  certify  the  balances 
arising  thereon  to  the  Register.  And  shall  perform  all  the  acts  and  exercise  all 
the  powers,  relating  to  the  receipts  from  customs  and  the  accounts  of  collec- 
tors and  the  other  officers  of  the  customs  or  connected  therewith,  devolved  by 
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section  two  bnndred  and  sixty-nine  upon  the  First  Comptroller  in  regard  to 
other  receipts  and  other  accounts." 

These  provisions  of  R.  S.  §  317,  were  superseded  by  the  general  provisions 
of  this  section  as  to  the  powers  and  duties  of  the  Comptroller,  and  Jhe  fur- 
ther provisions  prescribing  his  powers  and  duties  in  regard  to  the  decisions  of 
the  Auditors  and  accounts  adjusted  by  them  of  sections  8  and  11  of  this  act, 
post,  §§  425,  427,  and  by  the  repeal  of  R,  S.  §  2C0,  referred  to  in  R.  S.  S  317, 
by  section  11  of  this  act,  post,  §  427. 

Further  duties  of  the  Commissioner  of  Customs,  which,  under  this  act,  were 
to  be  performed  by  the  Comptroller,  were  prescribed  by  R.  S.  §  318,  set  forth 
post,  §  409. 

The  powers  and  duties  of  the  Comptroller  in  regard  to  decisions  of  the  Au- 
ditors and  accounts  adjusted  by  them,  as  prescribed  by  this  act,  were  con- 
tained in  other  sections,  relating  to  the  duties  of  the  Auditors  and  the  system 
of  accounting,  which  are  set  forth  post,  §§  425,  427. 

Recent  appropriations  for  the  salary  of  the  Comptroller,  which  by  this  sec- 
tion waft  to  be  $5,500,  are  $6,000.  The  provision  for  the  fiscal  year  1917  was 
by  Act  May  10,  1916,  c.  117,  S  1,  39  Stat 

See  notes  to  §  401,  ante. 

§  403.  (Act  July  31,  1894,  c.  174,  §  9.)  Effect  of  changes  in  des- 
ignations and  in  duties  and  powers  of  First  Comptroller  and 
Auditors. 

This  Act,  so  far  as  it  relates  to  the  First  Comptroller  of  the 
Treasury  and  the  several  Auditors  and  Deputy  Auditors  of  the 
Treasury,  shall  be  held  and  construed  to  operate  merely  as  changing 
their  designations  and  as  adding  to  and  modifying  their  duties  and 
powers,  and  not  as  creating  new  officers.     (28  Stat.  208.) 

This  provision  was  part  of  section  9  of  the  Dockery  Act,  cited  above. 
See  notes  to  section  3  of  the  Act,  post,  §  415. 

The  changes  of  designations  of  the  officers  mentioned  therein  were  made  by 
provisions  of  section  4  of  the  act,  ante,  §  402. 

The  remainder  of  this  section,  relating  to  the  Auditors,  is  set  forth  post,  § 
426. 

§  404.  (Act  July  31,  1894,  c.  174,  §  4.)  Assistant  Comptroller; 
chief  clerk  in  office  of  Comptroller. 
There  shall  also  be  an  Assistant  Comptroller  of  the  Treasury,  to 
be  appointed  by  the  President,  with  the  advice  and  consent  of  the 
Senate,  who  shall  receive  a  salary  of  [five  thousand  dollars]  per 
annum,  and  a  chief  clerk  in  the  office  of  the  Comptroller  of  the 
Treasury,  who  shall  receive  a  salary  of  two  thousand  five  hun- 
dred dollars  per  annum.     (28  Stat.  205.) 

These  provisions  were  part  of  section  4  of  the  Dockery  Act,  cited  above. 

See  notes  to  section  3  of  the  act,  post,  §  417. 

The  words  of  the  provision  for  the  salary  of  the  Assistant  Comptroller,  in- 
cluded in  brackets,  "five  thousand  dollars,"  were  superseded  by  a  provision, 
fixing  his  salary  at  $4,500,  of  Act  March  15,  1898,  c.  68,  |  1,  post,  |  405. 

Further  provisions  of  this  section,  relating  to  the  duties  and  powers  of  the 
Assistant  Comptroller  and  the  chief  clerk,  are  set  forth  post,  §§  412,  413. 

Previous  provisions  for  a  Deputy  First  Comptroller  and  a  Deputy  Second 
Comptroller,  made  by  Act  March  3,  1875,  c.  130,  S  2,  18  Stat.  396,  and  a 
provision  authorizing  such  Deputy  First  Comptroller  to  countersign  warrants 
and  other  papers,  made  by  Act  March  3,  1883,  c.  128,  §  1,  22  Stat.  539,  were 
superseded  by  the  provisions  of  this  section. 

See  notes  to  §  401,  ante. 

§  405.  (Act   March   15,    1898,   c.   68,   §    1.)     Salary  of   Assistant 
Comptroller. 
That  hereafter  the  salary  of  the  Assistant  Comptroller  shall  be 
four  thousand  five  hundred  dollars.     (30  Stat.  288.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1809,  cited  above. 

The  salary  of  the  Assistant  Comptroller  was  to  be  $5,000  per  annum,  by  a 
provision  of  the  act  which  established  the  office.  Act  July  31,  1894,  c.  174,  { 
4,  ante,  |  402 ;    but  the  annual  appropriations  subsequent  thereto  were  $4,500. 

(R.  S.  §  269.    Repealed.) 
This  section  prescribed  the  duties  of  the  First  Comptroller  in  regard  to  ac- 
counts settled  by  the  First  and  Fifth  Auditors  and  the  Commissioner  of  the 
General  Land  Office,  the  countersigning  of  warrants,  and  superintending  re- 
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covery  of  debts  due  to  the  United  States.  It  was  repealed  by  the  Dockery  Act 
of  July  31,  1894,  c.  174,  f  11,  28  Stat.  209,  which  made  other  provisions  as  to 
such  matters,  set  forth  post,  §|  425,  427. 

(R.  S.  §  270.     Repealed.) 

This  section  authorized  appeals  to  the  First  Comptroller  from  settlements 
of  accounts  by  the  Sixth  Auditor.  It  was  repealed  by  the  Dockery  Act  of  July 
31,  1894,  c.  174,  §  8,  28  Stat  207,  which  made  dififerent  provisions  for  revision 
of  such  settlements,  set  forth  post,  |  425. 

See  notes  to  §  401,  ante. 

§  406.  (R.  S.  §  271,  as  amendeid.  Act  July  31,  1894,  c.  174,  §  6.) 
Power  of  Comptroller  to  direct  settlement  of  particular  ac- 
counts. 

The  Comptroller  of  the  Treasury,  in  any  case  where,  in  his  opin- 
ion, the  interests  of  the  Government  require  it,  shall  direct  any 
of  the  Auditors  forthwith  to  audit  and  settle  any  particular  account 
which  such'  Auditor  is  authorized  to  audit  and  settle. 

Act  March  3,  1809,  c.  28,  §  2,  2  Stat.  536.  Act  July  31,  1894,  c.  174,  §  6,  28 
Stat  206. 

This  section  was  amended  by  section  6  of  the  Dockery  Act,  cited  above. 
The  material  changes  made  by  the  amendment,  consisted  in  the  substitution 
of  the  designation,  "Comptroller  of  the  Treasury,"  instead  of  "First  Comp- 
troller"; and  the  extension  of  his  power  to  direct  immediate  settlement,  to 
cases  where  "the  interests  of  the  Government  require  it,"  instead  of  cases 
where  "further  delays  would  be  injurious  to  the  United  States,"  and  to  direc- 
tions to  "any  of  the  Auditors,"  instead  of  to  the  "First  and  Fifth  Auditors," 
only,  as  originally  provided. 

Notes  of  Deoisions 

Attthorlty  of  former  Second  Comp-  Provisions  not  applicable  to  Commls- 
trollerw— In  this  section  of  the  Revised  sloner  of  General  Land  Offlce^— Under 
Statutes,  as  originally  enacted,  in  repro-  this  eection  as  enacted  in  the  Revised 
dncing  the  provisions  of  Act  March  3,  Statutes,  the  First  Comptroller  had  no 
1809,  c.  28,  §  2,  the  fact  that,  subse-  power  to  direct  the  Commissioner  of  the 
quently  to  that  act,  the  Second  Comp-  General  I-^nd  Office  forthwith  to  audit 
troller  had  been  provided  for,  to  whom  any  particular  account  relating  to  the 
was  transferred  part  of  the  duties  of  the  public  lands,  where  in  his  opinion  fur- 
original  Comptroller,  was  overlooked.  ther  delay  would  be  injurious  to  the 
Cotton  V.  U.  S.  (1894)  29  Ct.  CI.  207.  government.     The  Commissioner,  with 

The   power   originally    given   by   Act  respect  to  the  discharge  of  his  duties  in 

March  3,  1809,   §  2,  incorporated  into  such  matters,  iq  subject  only  to  the  di- 

this  section,  to  "the  Comptroller  of  the  rection  of  the  Secretary  of  the  Interior. 

Treasury,"  could  be  exercised  also  by  (1886)   18  Op.  Atty.  Gen.  460. 
the  Second   Comptroller,    subsequently 

provided  for  by  Act  March  3,  1817,  c.  Accounts     previously     settled^— This 

45,  §  3,  3  Stat.  366,  and  he  was  author-  section  does  not  apply  to  an  account 

ixed,  in  every  case  where,  in  his  opinion,  which  the  auditor  has  no  authority  to 

further  delays  would  be  injurious  to  the  settle  it  having  been  previously  allow- 

United  States,  to  direct  the  Auditors,  ed  and  paid  under  an  act  of  Congress 

whose  duties  were   to   pass  upon   ac-  making  such  action  a  final  determina- 

counts  confided  to  his  revision,  to  audit  tion  of  the  claim.    U.  S.  v.  Olmsted  (C. 

and  report  the  same  to  him,   that  he  C.  1900)  106  Fed.  286,  28a 
might  revise  and  finally  decide  thereon. 
(1834)  2  Op.  Atty.  Gen.  625. 

(R.  S.  §  272.    Repealed.) 
This  section  required  the  First  Comptroller  to  report  to  Congress  officers 
failing  to  make  settlement  of  their  accounts.    It  was  repealed  by  section  12  of 
the  Dockery  Act,  which  required  such  reports  to  be  made  by  the  Secretary  of 
the  Treasury,  in  a  provision  set  forth  ante,  {  390. 

(R.  S.  §  273.     Repealed.) 

This  section  prescribed  the  duties  of  the  Second  Comptroller  in  regard  to  ac- 
counts settled  by  the  Second,  Third,  and  Fourth  Auditors,  the  countersigning 
of  warrants,  and  forms  for  disbursing  public  money  in  the  War  and  Navy  De- 
partments, and  keeping  and  stating  accounts  therein.  The  office  of  Second 
Comptroller  was  abolished,  and  its  duties  and  pow^ers  were  transferred  to  the 
Comptroller,  by  section  4  of  the  Dockery  Act,  ante,  f  402,  and  this  section  was 
repealed  by  section  7  of  that  act,  Act  July  31,  1894,  c.  174,  §  7,  subd.  3,  28 
Stat  206. 
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f  §  407.  (R.  S.  §  274.)     Power  of  Comptroller  to  regulate  pasrment 
of  arrears  of  pay. 

The  [Second  Comptroller]  may  prescribe  rules  to  govern  the  pay- 
ment of  arrears  of  pay  due  to  any  petty  officer,  seaman,  or  other 
person  not  an  officer,  on  board  any  vessel  in  the  employ  of  the 
United  States,  which  has  been  sunk  or  destroyed,  in  case  of  the 
death  of  such  petty  officer,  seaman,  or  person,  to  the  person  desig- 
nated by  law  to  receive  the  same. 

Act  July  4,  1864,  c  248,  §  3,  13  Stat  390. 

The  words  of  this  section,  "Second  Comptrollep,"  enclosed  in  brackets,  were 
superseded  by  the  abolition  of  the  office  of  Second  Comptroller  and  the  trans- 
fer of  the  duties  and  powers  thereof  to  the  Comptroller  of  the  Treasury,  by 
the  provisions  of  the  Dockery  Act  of  July  31,  1894,  c  174,  i  4,  ante,  S  402. 

(R.  S.  §  275.     Repealed.) 

This  section  authorized  the  Second  Comptroller  to  detail  one  clerk  to  si^ 
certificates  and  papers  relating  to  bounties.  The  office  of  Second  Comptroller 
was  abolished,  and  its  duties  and  powers  transferred  to  the  Comptroller,  by 
section  4  of  the  Dockery  Act,  ante,  §  402,  and  this  section  was  repealed  by 
section  7  of  that  act.  Act  July  81,  1894,  c.  174,  i  7,  subd.  3,  28  Stat.  206. 

§  408.  (Act  July  31,  1894,  c.  174,  §  5.)  Comptroller  to  prescribe 
forms  of  keeping  and  rendering  public  accounts. 

The  Comptroller  of  the  Treasury  shall,  under  the  direction  of 
the  Secretary  of  the  Treasury,  prescribe  the  forms  of  keeping  and 
rendering  all  public  accounts,  except  those  relating  to  the  postal  reve- 
nues and  expenditures  therefrom. 

The  returns  of  fees  mentioned  in  section  seventeen  hundred  and 
twenty-five  of  the  Revised  Statutes  shall  be  made  as  prescribed  by 
the  Comptroller  of  the  Treasury.    (28  Stat.  206.) 

This  section  was  part  of  the  Dockery  Act,  cited  above. 

See  notes  to  section  3  of  the  act,  post,  f  417. 

Previous  to  this  enactment,  it  was  the  duty  of  the  Second  Comptroller  to 
report  forms  of  keeping  and  stating  accounts  in  the  War  and  Navy  Depart- 
ments, under  R.  S.  I  273,  which  was  repealed  by  section  7  of  this  act.  Act 
July  31,  1894,  c.  174,  i  7,  subd.  3,  28  Stat.  206. 

The  fees  mentioned  in  R.  S.  f  1725,  referred  to  in  this  section,  were  the 
fees  of  consular  officers,  of  which,  by  said  section  1725,  post,  §  3183,  they 
were  required  to  make  returns,  "in  such  manner  as  the  Secretary  of  State 
shall  prescribe." 

§  409.  (R.  S.  §  318.)  Comptroller  to  prescribe  forms  for  use  in 
offices  for  collecting  customs. 
The  Commissioner  of  Customs  shall  report  to  the  Secretary 
of  the  Treasury  official  forms  to  be  used  in  the  different  offices 
for  collecting  the  public  receipts  from  customs,  and  all  the  man- 
ner and  form  of  keeping  and  stating  the  accounts  of  the  persons 
employed  therein. 

Act  March  3,  1817,  c  45,  !  8,  8  Stat.  367.  Act  March  8,  1849,  c  108,  i 
12,  9  Stat.  396. 

The  office  of  Commissioner  of  Customs  was  abolished,  and  its  duties  and 
powers  were  transferred  to  the  Comptroller  of  the  Treasury,  by  the  Dockery 
Act  of  July  31,  1894,  c.  174,  {  4,  ante,  {  402. 

§  410.  (Act  Feb.  19,  1897,  c.  265,  §  1.)     Powers  of  Comptroller 
and  Auditors  as  to  inspection  of  accounts  of  disbursing  of- 
ficers of  Departments,  and  of  commissions,  etc.,  in  District 
of  Columbia. 
All  books,  papers,  and  other  matters  relating  to  the  office  or  ac- 
counts of  disbursing  officers  of  the  Executive  Departments,  and  com- 
missions, boards,  and  establishments  of  the  Government  in  the  Dis- 
trict of  Columbia  shall  at  all  times  be  subject  to  inspection  and 
examination  by  the  Comptroller  of  the  Treasury  and  the  Auditor 
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of  the  Treasury  authorized  to  settle  such  accounts,  or  by  the  duly 
authorized  agents  of  either  of  said  officials.     (29  Stat.  550.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1808,  cited  above. 

A  provision  of  the  same  nature  in  the  similar  appropriation  act  for  the  year 
next  follov^rinsr,  Act  March  15,  1898,  c.  68,  {  5,  is  set  forth  post,  {  411. 

§  411.  (Act  March  15,  1898,  c.  68,  §  5.)  Powers  of  Comptroller 
and  Auditors  as  to  inspection  of  accounts  of  officers  in  the 
District  of  Columbia. 

All  books,  papers,  and  other  matters  relating  to  the  accounts  of 
officers  of  the  government  in  the  District  of  Columbia  shall  at 
all  times  be  subject  to  inspection  and  examination  by  the  Comp- 
troller of  the  Treasury  and  the  Auditor  of  the  Treasury  authorized 
to  settle  such  accounts,  or  by  the  duly  authorized  agents  of  said 
officials.     (30  Stat.  316.) 

This  section  veas  part  of  the  legislative,  executive,  and  judicial  appropria- 
tioD  act  for  the  fiscal  year  1899,  cited  above. 

A  provision  of  the  same  nature  in  the  similar  appropriation  act  for  the  year 
next  preceding,  Act  Feb.  19,  1897,  c.  265,  S  1,  is  set  forth  ante,  |  410. 

§  412.  (Act  July  31,  1894,  c.  174,  §  4.)  Duties  of  Assistant  Comp- 
troUcr. 

The  Assistant  Comptroller  of  the  Treasury  shall  perform  such 
duties  as  may  be  prescribed  by  the  Comptroller  of  the  Treasury 
and  shall  have  the  power,  under  the  direction  of  the  Comptroller 
of  the  Treasury,  to  countersign  all  warrants  and  sign  all  other  pa- 
pers.   (28  Stat.  205.) 

This  was  a  provision  of  section  4  of  the  Dockery  Act,  cited  above. 
Preceding  provisions  of  the  section,  relating  to  the  office  of  Assistant  Comp- 
troller, are  set  forth  ante,  §  402. 
See  notes  to  section  8  of  the  act,  post,  §  417. 

§  413.  (Act  July  31,  1894,  c.  174,  §  4.)     Duties  of  chief  clerk. 

The  chief  clerk  shall  perform  such  duties  as  may  be  assigned  to 
him  by  the  Comptroller  of  the  Treasury,  and  shall  have  the  power, 
in  the  name  of  the  Comptroller  of  the  Treasury,  to  countersign  all 
warrants  except  accountable  warrants.     (28  Stat.  206.) 

Thia  was  a  further  provision  of  section  4  of  the  Dockery  Act,  cited  above. 
See  notes  to  section  3  of  the  act,  post,  §  417. 

The  chief  clerk  was  authorized  to  sign  letters  and  papers  in  the  name  of  the 
CJomptroller,  by  a  provision  of  Act  March  2,  1895,  c.  177,  §  1,  post,  |  414. 

§  414.  (Act  March  2,  1895,  c.  177,  §  1.)  Power  of  chief  clerk  to 
sign  letters  and  papers. 
The  chief  clerk  in  the  office  of  the  Comptroller  of  the  Treasury 
shall  have  power  in  the  name  of  the  Comptroller  of  the  Treasury 
to  sign  such  letters  and  papers  as  the  Comptroller  may  direct. 
(28  Stat.  776.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1896,  cited  above. 

§  415.  (Act  March  2,  1895,  c.  177,  §  1.)  Law  clerks  in  offices  of 
Comptroller  and  Auditors  to  perform  clerical  duties. 

The  law  clerks  in  the  office  of  the  Comptroller  of  the  Treasury, 
and  in  the  offices  of  the  Auditors  of  the  Treasury,  shall  perform 
such  clerical  duties  as  the  heads  of  their  respective  offices  may  re- 
quire of  them.     (28  Stat.  777:) 

This  was  a  further  provision  of  the  legislative,  executive,  and  judicial  ap- 
propriation act  for  the  fiscal  year  1896,  cited  above. 

Provisions  relating  to  the  appointment  of  the  law  clerks  mentioned  in  this 
provision,  contained  in  section  1  of  the  Dockery  Act,  are  set  forth  ante,  {  359. 

Notes  of  Deeisions 
Mode  of  appointment  of  law  clerks  not  ditors  of  the  Treasury  to  competitive 
affaetedrf-ZThis  provision  is  not  to  be  examinations.  It  leaves  the  mode  of 
construed  as  subjecting  the  positions  of  their  appointment  as  fixed  by  the  Dock- 
law  derk  in  the  offices  of  the  Comp-  ery  Act  of  July  31,  1894,  |  1,  ante,  i 
troUer  of  the  Treasury  and  of  the  Au-  359.     (1895)  21  Op.  Atty.  Gen.  187. 

(197) 


DBPARTMENT  OF  THE  TREASURT 


(Tit.  7 


CHAPTER  FOUR 
The  Auditors 


Sec. 

416.  Auditors. 

417.  Designations  of  Auditors,  Deputy 

Auditors,  and  other  subordinates. 

418.  Position  of  deputy  auditor  abolish- 

ed, and  duties  and  powers  trans- 
ferred. 

419.  Duties  of  the  Auditors. 

420.  Settlement   of   accounts   by   Audi- 

tors. 

421.  Settlement  of  accounts  of  Depart- 

ment of  Commerce. 

422.  Settlement  of  accounts  of  Depart- 

ment of  Labor. 

423.  Settlement  of  money   accounts  of 

Panama  Canal,  under  Panama 
Canal  Act. 

424.  Settlement  of  accounts  of  expendi- 

tures in  Postal  Savings  System. 

425.  Conclusiveness   of   balances    certi- 

fied by  Auditors,  and  revision  of 
accounts. 
42G.  Application    of    laws    relating    to 
Auditors. 

427.  Requisitions     for     advances     and 

warrants  for  payment  of  money. 

428.  Rendition  of.  cur  rent  accounts  for 

administrative  examination,  and 
transmission  to  Auditors;  regula- 
tions and  orders  relating  thereto. 

429.  Administrative  examination  of  ac- 

counts, and  preparation  and  ex- 
amination of  vouchers  and  pay- 
rolls, by  heads  of  divisions  and 
bureaus;  duties  of  disbursing 
clerks  and  officers. 

430.  Time  for  transmission  of  accounts 

pertaining  to  courts  in  Alaska 
to  Department  of  Justice. 

431.  Time  for  administrative  examina- 

tion of  accounts  of  Army  expen- 
ditures. 

432.  Time  for  transmission  of  accounts 

of  marshals  and  other  disbursing 
officers  of  Department  of  Justice 
to  Auditor. 

433.  Rendition  of  accounts  of  officers  of 

courts,  etc.,  and  accounts  relat- 
ing to  business  of  Department  of 
Justice. 

434.  Administrative   audit   of  accounts 

under  Department  of  Justice  to 
be  in  Division  of  Accounts. 
434a.  Transmission  of  accounts  of  ex- 
penditures   for    government    in 
Territories  to  Secretary  of  the 
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See.  Sec 

4(>5.  Papers  required  in  suits  for  delin-  468.  Allowance  of  lost  checks. 

quencles   in    Post-OfiBce   Depart-  469.  Claims  for  quartermaster's  stores. 

ment.  470.  Claims  for  subsistence,  etc. 

468.  Auditors  may  administer  oaths.  471.  Allowance  and  report  of  claims  for 
467.  Oaths   in   settlements   with   Sixth  stores  and  supplies. 

Auditor. 

§  416.  (R.  S.  §  276.)     Auditors. 

There  shall  be  connected  with  the  Department  of  the  Treasury 
six  auditors  of  accounts,  who  shall  be  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate,  and  shall  be 
known  as  the  First,  Second,  Third,  Fourth,  Fifth,  and  Sixth  Audi- 
tors, respectively.  Each  Auditor  is  entitled  to  a  salary  of  four  thou- 
sand dollars  a  year. 

Act  Sept  2,  1789,  c.  12,  |  1,  1  Stat.  65.  Act  March  8,  1817,  c.  45,  §§  3,  15. 
3  Stat  36C,  368.  Act  July  2,  1836,  c.  270,  §  8,  5  Stat.  81.  Act  July  2,  1836, 
c.  270,  I  44,  5  Stat.  89.  Act  June  8,  1872,  c.  335,  §  21,  17  Stat.  287.  Act 
March  2,  1799,  c.  38,  S  1,  1  Stat  729.  Act  March  3,  1873,  c.  226,  §  3,  17 
Stat  508. 

Six  Deputy  Auditors,  one  in  the  office  of  each  Auditor,  were  authorized  by 
the  provisions  of  the  sundry  ciyil  appropriation  act  of  1875,  relating  to  the 
organization  of  the  Treasury  Department,  Act  March  3,  1875,  c.  130,  {  2,  18 
Stat  396.  The  Sixth  Auditor  was  designated  therein  as  the  Auditor  of  the 
Treasury  for  the  Post-Offlce  Department.  And  authority  was  given  to  des- 
ignate his  Deputy,  in  the  name  of  said  Auditor,  to  sign  letters  and  papers,  by 
a  provision  of  Act  March  3,  1891,  c.  541,  §  1,  26  Stat.  920. 

But  these  provisions  were  to  some  extent  superseded  or  rendered  inoperative 
by  the  subsequent  changes  in  the  organization  of  the  Department  and  the  of- 
fices therein,  and  in  the  system  of  accounting,  by  provisions  of  the  Dockery  Act 
of  July  31,  1894,  c.  174,  §§  3,  7,  8,  9,  11,  12,  13,  14.  20,  22,  23,  post,  §§  417, 
420,  425-428,  433,  435-438. 

The  designations  of  the  Auditors  and  Deputy  Auditors  were  changed  by 
section  3  of  said  Dockery  Act,  post,  §  417. 

Two  Deputy  Auditors  in  the  office  of  the  Auditor  for  the  Post-Office  Depart- 
ment were  provided  for  by  the  legislative,  executive  and  judicial  appropria- 
tion act  for  the  fiscal  year  1902,  Act  March  3,  1901,  c.  830,  {  1,  31  Stat  977, 
and  by  subsequent  similar  appropriations  until  1911. 

But  the  position  of  Deputy  Auditor  was  abolished,  and  the  duties  and  powers 
thereof  are  to  be  exercised  by  other  officers  specified,  by  a  provision  of  Act 
March  4,  1911,  c.  237,  §  1,  post,  §  418. 

For  the  Auditor  for  the  Post-Office  Department,  appropriations  for  recent 
years  are  $5,000.  The  provision  for  the  fiscal  year  1917  was  by  Act  May  10, 
1916,  c.  117,  §  1,  39  Stat 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensa- 
tion appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts 
are  repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  em- 
ployes appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary  or 
compensation  of  such  officers  or  employes,  respectively,  until  otherwise  fixed 
by  an  annual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914.  c. 
141,  §  6,  post,  §  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for 
the  fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat.  1049,  are  established 
and  continued  from  year  to  year  to  the  extent  that  they  are  appropriated 
for  by  Congress,  by  §  6  of  said  act,  post',  §  3228b. 

Unless  otherwise  specifically  authorized  by  law,  no  money  appropriated  by 
any  act  shall  be  available  for  payment  to  any  person  receiving  more  than 
one  salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per 
annum,  with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  § 
6,  as  amended  by  Act  Aug.  29,  1916,  c.  417,  post,  f  3230a. 

Notes  of  Deoisions 

Acts  establishing  office.— The  account-  282;    (1852)  5  Op.  Atty.  Gen.  630,  632; 

ing  officers  of  the  Treasury,  created  by  (1893)  20  Op.  Atty.  Gen.  677,  679. 

the  act   establishing   the   Department  Histoid  of  the  office  of  Auditor  since 

Act  Sept  2,    1789,  c.  12,  1  Stat  65,  1789   reviewed.      (1893)    20  Op.   Atty. 

were  an  Auditor   and   a   Comptroller.  Gen.  677. 

Act  March  3,  1817,  c.  45,  3  Stat.  366,  Act  July  2,  1836,  c.  270,  §  8,  5  Stat 

created  four  additional  auditors  and  one  81,  created  "an  Auditor  of  the  Treas- 

additional  comptroller.     U.    S.   v.   Gil-  ury   for  the  Post  Office  Department," 

more  (1868)  7  WaU.  491,  493, 19  L.  Ed.  who  was  directed  to. report  both  to  the 
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Secretary  of  the  Treasury  and  the  PoBt-  were     embraced    in     the     prohibitions 

master  General     (1803)  20  Op.  Atty.  against  carrying  on  trade,  etc.,  which 

Gen.  677.  680.  had  been  imposed  by  Act  Sept  2,  1789. 

Restrictions  upon  carrying  on  trade,  c  12,  §  8,  incorporated  in  R.  S.  {  243, 

etc^-The  additional  Auditors  whose  ap-  ante,  {  377,  on  perbx>ns  appointed,  to 

pointmentsi   were    authorised    by    Act^  any  office  instituted  by  said  act  of  1789. 

March  3,  1817,  c.  45,  §  3,  3  Stat.  366,  (1847)  4  Op.  Atty.  Gen.  555. 

§  417.  (Act  July  31,  1894,  c.  174,  §  3.)  Designations  of  Auditors, 
Deputy  Auditors,  and  other  subordinates. 
The  Auditors  of  the  Treasury  shall  hereafter  be  designated  as 
follows:  The  First  Auditor  as  Auditor  for  the  Treasury  Depart- 
ment; the  Second  Auditor  as  Auditor  for  the  War  Department; 
the  Third  Auditor  as  Auditor  for  the  Interior  Department;  the 
Fourth  Auditor  as  Auditor  for  the  Navy  Department;  the  Fifth 
Auditor  as  Auditor  for  the  State  and  other  Departments ;  the  Sixth 
Auditor  as  Auditor  for  the  Post-Office  Department.  The  designa- 
tions of  the  deputy  auditors  and  other  subordinates  shall  correspond 
with  those  of  the  Auditors.  And  each  deputy  auditor,  in  addition 
to  the  duties  now  required  to  be  performed  by  him,  shall  sign, 
in  the  name  of  the  Auditor,  such  letters  and  papers  as  the  Auditor 
may  direct.    (28  Stat.  205.) 

This  section  was  part  of  the  legislative,  ezecutlYe,  and  judicial  appropria* 
tion  act  for  the  fiscal  year  1895,  cited  above. 

Sections  3  to  23  of  said  act,  known  as  the  Dockery  Act,  contained  a  series  of 
provisions  relating  to  the  organization  of  the  Department  and  the  system  of  ac- 
counting therein,  which  changed  the  designations  of  offices  and  added  to  and 
modified  their  duties  and  powers,  abolished  certain  offices  and  transferred 
their  duties  and  powers  to  others,  and  altered  the  methods  of  rendering  and 
settling  accounts.  These  provisions  were  an  important  part  of  the  enactments 
'  suggested  by  the  Joint  Commfssion  of  Congress  to  inquire  into  and  examine  the 
status  of  the  laws  organizing  the  Executive  Departments,  authorized  by  Act 
March  3,  1833,  c.  211,  27  Stat.  681.  Such  of  these  sections  as  affect  particular 
officers  of  the  Department  are  set  forth  under  the  chapters  and  sections  of  this 
Title  which  relate  to  those  officers.  Provisions  of  sections  4,  6,  6,  and  9,  which 
relate  to  the  office  of  the  Comptroller,  are  under  the  preceding  chapter,  ante,  §§ 
400-^02,  406,  410,  411.  Section  7  and  subsequent  sections  which  relate  to  the 
settlement  of  accounts  by  the  Auditors,  the  rendering  of  accounts  for  that  pur- 
pose, the  revision  of  accounts  so  settled,  and  further  proceedings  thereon,  are 
set  forth  in  this  chapter,  post,  f  417.  Provisions  of  section  10,  establishing 
the  Division  of  Bookkeeping  and  Warrants,  are  under  chapter  1,  ante,  §  356. 
Section  15,  requiring  the  Secretary  of  the  Treasury  to  make  annual  reports  to 
Congress  of  the  receipts  and  expenditures  of  all  public  moneys,  is  under  chap- 
ter 2,  ante,  §  388.  Section  16,  amending  R.  S.  S  307,  is  incorporated  in  that 
section  as  set  forth  post,  §  481.  Section  17,  relating  to  the  certification  of 
transcripts  from  the  records,  etc.,  of  the  Department,  as  provided  by  R.  S.  | 
886,  is  set  forth  in  connection  with  that  section,  post,  §  1408.  Section  18 
amended  R.  S.  §  3743  to  read  as  set  forth  post,  §  6894.  Section  19,  amending 
-R.  S.  §  2639,  is  incorporated  in  that  section  as  set  forth  post,  §  5380.  Section 
21,  relating  to  accounts  pending  for  settlement  at  the  time  of  the  change  in 
the  system  of  accounting,  being  temporary  only,  is  omitted.  Section  24  pro- 
vided that  sections  3  to  23  should  be  in  force  on  and  after  October  1,  1894, 
and  section  25  repealed  all  inconsistent  laws. 

So  far  as  this  act  related  to  the  Auditors  and  Deputy  Auditors,  it  operated 
merely  as  changing  their  designations  and  as  adding  to  and  modifying  their 
duties  and  powers,  and  not  as  creating  new  offices;  the  act  so  providing  by 
section  9,  ante,  §  403. 

The  position  of  Deputy  Auditor,  mentioned  in  this  section,  was  abolished,  and 
the  duties  and  powers  thereof  are  to  be  exercised  by  other  officers  specified,  by 
a  provision  of  Act  March  4,  1911,  c.  237,  f  1,  post,  i  418. 

§  418.  (Act  March  4,  1911,  c.  237,  §  1.)     Position  of  deputy  au- 
ditor abolished,  and  duties  and  powers  transferred. 
The  position  of  deputy  auditor  authorized  in  the  offices  of  the  six 
auditors  of  the  Treasury  for  the  several  executive  departments  and 
other  Government  establishments  are  hereby  abolished  to  take  effect 
on  and  after  July  first,  nineteen  hundred  and  eleven,  and  on  and  after 
said  date  the  duties  and  powers  theretofore  exercised  by  law  by  said 
deputy  auditors  shall  be  exercised  by  the  chief  clerk  and  chief  of 
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division  in  each  of  said  auditor's  offices  except  in  the  office  of  the 
Auditor  for  the  Post  Office  Department,  where  such  duties  and  powers 
shall  be  exercised  by  the  assistant  and  chief  clerk.    (36  Stat.  1190.) 
This  was  a  provision  of  the  le^slative,  executive,  aod  judicial  appropria- 
tion act  for  the  fiscal  year  1912,  cited  above. 

§  419.  (R.  S.  §  277.)     Duties  of  the  Auditors. 
The  duties  of  the  Auditors  shall  be  as  follows : 
First.  The  First  Auditor  shall  receive  and  examine  all  accounts 
accruing  in  the  Treasury  Department,  all  accounts  relating  to  the 
receipts  from  customs,  including  accounts  of  collectors  and  other  offi- 
cers of  the  customs,  all  accounts  accruing  on  account  of  salaries  in  the 
Patent-Office,  all  accounts  of  the  judges,  marshals,  clerks,  and  other 
officers,  of  all  the  courts  of  the  United  States,  all  accounts  of  the 
officer  in  charge  of  the.  public  buildings  and  grounds  in  the  District 
of  Columbia,  all  accounts  of  the  expenditures  of  the  Department  of 
Agriculture,  all  accounts  relating  to  prisoners  convicted  in  any  court 
of  the  United  States ;   and,  after  examination  of  such  accounts  re- 
lating to  the  receipts  from  customs,  including  the  accounts  of  col- 
lectors and  other  officers  of  the  customs,  he  shall  certify  the  bal- 
ances and  transmit  the  same,  with  the  vouchers  and  certificates,  to 
the  Commissioner  of  Customs  for  his  decision  thereon,  and  he  shall 
certify  the  balances  of  all  other  accounts,  and  transmit  the  same, 
in  like  manner,  to  the  First  Comptroller  for  his  decision  thereon. 

Second.  The  Second  Auditor  shall  receive  and  examine  all  ac- 
counts relating  to  the  pay  and  clothing  of  the  Army,  the  subsistence 
of  officers,  bounties,  and  premiums,  military  and  hospital  stores,  and 
the  contingent  expenses  of  the  War  Department,  all  accounts  re- 
lating to  Indian  affairs,  and  to  agents  of  lead  and  other  mines  of 
the  United  States;  and,  after  examination  of  such  accounts,  he 
shall  certify  the  balances,  and  transmit  such  accounts,  with  the 
vouchers  and  certificate,  to  the  Second  Comptroller  for  his  deci- 
sion thereon. 

Third.  The  Third  Auditor  shall  receive  and  examine  all  accounts 

relative  to  the  subsistence  of  the  Army,  the  Quartermaster's  Depart- 

'Jent,  and  generally  all  accounts  of  the  War  Department  other  than 

those  provided  for ;   all  accounts  relating  to  pensions  for  the  Army, 

^nd  all  accounts  for  compensation  for  the  loss  of  horses  and  equip- 

j^cnts  of  officers  and  enlisted  men  in  the  military  service  of  the 

United  States,  and  for  the  loss  of  horses  and  equipments,  or  of 

^teamboats,  and  all  other  means  of  transportation,  in  the  service  of 

the  United  States  by  contract  or  impressment ;    and,  after  the  ex- 

amuiation  of  such  accounts,  he  shall  certify  the  balances  and  shall 

"ansinit  such  accounts,  with  all  the  .vouchers  and  papers  and  the 

^^IJ^ficate,   to   the   Second   Comptroller   for   his   decision   thereon. 

,j,-^ourth.  The  President  may  assign  to  either  the  Second  or  the 

imrd    Auditor  the  settlement  of  the  accounts  in  the  War  Depart- 

jnent  existing  at  the  conclusion  of  the  war  of  eighteen  hundred  and 

^^fth.  The  Fourth  Auditor  shall  receive  and  examine  all  accounts 
^ccruijig  in  the  Navy  Department  or  relative  thereto,  and  all  ac- 
counts  relating  to  Navy  pensions;  and,  after  examination  of  such 
accounts,  he  shall  certify  the  balances,  and  shall  transmit  such  ac- 
?^^^s,  with  the  vouchers  and  certificate,  to  the  Second  Comptroller 
^^/^is  decision  thereon. 

^ixth.  The  Fifth  Auditor  shall  receive  and  examine  all  accounts 

^5^^^ing  in  or  relative  to  the  Department  of  State,  all  accounts  of 

^"^  Commissioner  of  Internal  Revenue,  all  accounts  relating  to  the 

^Q^tiTigent  expenses  of  the  Patent-Office,  and  all  accounts  relating 

^^  ^he  census. 

Seventh.  The  Sixth  Auditor  shall  receive  all  accounts  arising  in 
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the  Post-Office  Department,  or  relative  thereto,  with  the  vouchers 
necessary  to  a  correct  adjustment  thereof,  and  shall  audit  and  settle 
the  same  and  certify  the  balances  thereon  to  the  Postmaster-Gen- 
eral. He  shall  keep  and  preserve  all  accounts  and  vouchers  after 
settlement.  He  shall  close  the  account  of  the  Department  quar- 
terly, and  transmit  to  the  Secretary  of  the  Treasury  quarterly  state- 
ments of  its  receipts  and  expenditures.  He  shall  report  to  the  Post- 
master-General, when  required  to  do  so,  the  manner  and  form  of 
keeping  and  stating  the  accounts  of  the  Department,  and  the  offi- 
cial forms  of  papers  to  be  used  in  connection  with  its  receipts  and 
expenditures.  He  shall  report  to  the  Postmaster-General  all  de- 
linquencies of  postmasters  in  rendering  their  accounts  and  re- 
turns, or  in  paying  over  money-order  funds  and  other  receipts  at 
their  offices.  He  shall  register,  charge,  and  countersign  all  war- 
rants upon  the  Treasury  for  receipts  or  payments  issued  by  the 
Postmaster-General,  when  warranted  by  law.  He  shall  perform 
such  other  duties  in  relation  to  the  financial  concerns  of  the  De- 
partment as  may  be  assigned  to  him  by  the  Secretary  of  the  Treas- 
ury, and  make  to  the  Secretary  or  to  the  Postmaster-General  such 
reports  respecting  the  same  as  either  of  them  may  require. 

Act  March  3,  1817,  c.  45,  §  4,  3  Stat.  366.  Act  March  3,  1849,  c.  108,  9 
Stat.  395.  Act  July  20,  1868,  c.  176,  §  1,  15  Stat.  106.  Act  March  3,  1849,  c 
129,  §  3,  9  Stat.  415.  Act  July  28,  1866,  c.  297,  §  8,  14  Stat.  327.  Act  June 
30,  1864,  c.  173,  f  2,  13  Stat.  223.    Act  June  8,  1872,  c.  335,  §  22,  17  Stat.  287. 

The  system  of  accounting  in  the  Department  prescribed  by  the  Revised 
Statutes  was  greatly  changed  by  several  statutes  relating  thereto,  particu- 
larly as  to  the  mode  of  rendering  accounts  to  the  officers  of  the  Department, 
the  distribution  of  accounts  among  the  Auditors  and  their  duties  in  regard 
thereto  as  prescribed  by  this  section,  and  the  further  proceedings  after  set- 
tlement of  accounts  by  the  Auditors.  The  provisions  of  this  section  were,  to  a 
great  extent,  superseded  or  modified  by  the  subsequent  enactments  set  forth 
below ;  particularly  by  Act  March  29, 1894,  c.  49,  post,  §§  439-442,  and  various 
sections  of  the  Dockery  Act  of  July  31,  1894,  c  174,  post,  §f  420,  425-428, 
433,  435-438. 

A  direction  to  the  Commissioner  of  Agriculture  to  account  and  report  to 
the  proper  accounting  officers  of  the  Treasury,  in  the  same  manner  and  at 
the  same  times  as  the  heads  of  executive  departments,  contained  in  Act  June 
16,  1880,  c.  252,  §  2,  21  Stat.  296,  and  repeated  in  Act  March  3,  1881,  c.  129, 
§  2,  21  Stat.  385,  may  be  regarded  as  superseded  by  the  change  of  the  Depart- 
ment of  Agriculture  to  an  executive  department,  by  Act  Feb.  9,  1889,  c.  122, 
post,  U  789-792,  and  the  provision  for  examination  of  accounts  of  the  Secre- 
tary and  of  the  Department  by  the  Auditor  for  the  State  and  other  Depart- 
ments, in  the  Dockery  Act  of  July  31,  1894,  c.  174,  §  7,  post,  §  420. 

A  provision  as  to  the  construction  of  subdivision  second  of  the  above  sec- 
tion, as  to  claims  for  arrears  of  pay  and  bounty,  made  by  Act  July  16,  1892, 
c.  196,  S  1,  is  set  forth  post,  §  450. 

Provisions  for  compensation  for  loss  of  horses  and  equipments  and  of  steam- 
boats and  other  means  of  transportation,  accounts  for  which  are  provided  for 
by  subdivision  3  of  this  section,  were  made  by  R.  S.  f§  3482-3488,  post,  |§ 
6390-^401. 

Notes  of  Beoisions 

1.  Nature  of  authority  of  accounting  offl-       16.    Powers  and  duties  of  Comptrollers  as 

cers.  to  accounts  transmitted  by  Auditors 

2.  Accounts.  under  this  section. 

3.  Unliquidated  damages.  17.    Effect  of  decision  of  Comptroller  upon 

4.  Matters   specially    referred  by   acts   of                 other  accounting  officorf:. 

Congress.  18.    Scope  of  duties  of  Auditors  under  this 
6.    BSffect  of  decisions  or  action  of  heads  section. 

of  departments  or  other  executive  offi-  IS.    Effect   of   settlement   of  account  upon 
cers.  rights  of  parties. 

6.  Effect  of  vouchers  given  or  taken  by  of-  20.    Opening  and  re-examinatlon  by  account- 

fleers,  ing  officers   of   accounts  and  claims 

7.  Deductions  and  credits.  settled  by  them. 

8.  Set-off.  21.    Conclusiveness  of  balances  cortlflcd  by 

9.  Limitation  of  time  of  presentation.  accounting  ofl!lcers  on  executive  branch 

10.  Course  of  ofl!lce  procedure  in  general.  government 

11.  Second  Auditor.  22.    Statement  of  account  not  an  award  of 

12.  Third  Auditor.  arbitrators. 

13.  Fourth  Auditor.  28.    Recovery  back  of  money  paid  on  settle- 

14.  Fifth  Auditor.  ment  of  account. 

15.  Sixth  Auditor. 
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1.  Nature  of  authority  of  accounting 
•fleers^— The  acts  of  agents  of  the 
treasury  department  in  stating  and  set- 
tling accounts  of  officers  and  issuing 
warrants  for  balances  found  due  are 
ministerial  acts,  and  the  authority  given 
by  law  must  be  strictly  and  literally 
pursaed.  Ex  parte  Handolph  (C.  C. 
1833)  Fed.  Cas.  No.  11,558. 

2.  AccountSw— The  laws  regulating  the 
payment  of  money  from  the  Treasury  in 
the  current  business  of  the  govern- 
ment, provide  only  for  the  settlement 
and  payment  of  accounts.  An  account 
is  something  -which  may  be  adjusted 
and  liquidated  iny  an  arithmetical  com- 
putation. No  law  authorizes  Treasury 
officials  to  allow  and  pas's  in  accounts 
a  number  not  the  result  of  arithmetical 
computation  upon  a  subject  within  the 
operation  of  the  mutual  part  of  a  con- 
tract Power  V.  U.  S.  (1883)  18  Ct.  CI. 
263,  275.  And  see  McKee  v.  U.  S. 
(1876)  12  Ct.  CI.  504,  555.  dissenting 
opinioQ  of  Richardson,  J. 

It  is  the  general  duty  of  the  account- 
ing officers  of  the  Treasury,  by  standing 
laws,  to  deal  with  accounts  only,  in  do- 
mg  which  they  are  subject  to  the  su- 
pervision of  S'ome  proper  head  of  De- 
partment    (1857)  8  Op.  Atty.  Gen.  293. 

3.  Unliquidated  dam agesw— Claims  for 
unliquidated  damages  for  breach  of  con- 
tract must  frequently  be  sustained  by 
extraneous  proof,  having  no  relation  to 
the  subjects  of  the  contract,  which  are 
common  to  both  parties,  and  often  in- 
Tolve  a  broad  field  of  investigation,  and 
require  the  application  of  judgment  and 
discretion  upon  the  measure  of  damages 
and  the  weight  of  conflicting  evidence. 
The  results  to  be  reached  in  such  cas- 
es can  in  no  jnst  sense  be  called  an 
account,  and  are  not  committed  by  law 
to  the  control  and  decision  of  Treas- 
ury accounting  officers.  Power  v.  U.  S. 
(1883)  18  Ct.  CI.  263,  275;  McClure  v. 
V.  S.  (1884)  19  Ct  CI.  173.  179;  Den- 
nis V.  U.  S.  (1885)  20  Ct  CI.  119,  121; 
Brannen  v.  U.  S.  (1885)  20  Ct.  CI.  219, 
223;  Dennis  v.  U.  8.  (1888)  23  Ct.  CI. 
324.  And  see  McKee  v.  U.  S.  (1876) 
12  Ct  CL  504,  555,  dissenting  opinion 
of  Richardson,  J. 

The  officers  of  the  Executive  Depart- 
ments have  no  authority  to  settle  and 
pay  claims  for  unliquidated  damages. 
Power  V.  U.  S.  (1883)  18  Ct.  CI.  263, 
275;  Dunbar  v.  U.  S.  (1884)  19  Ct.  CI. 
489,  493;  Brannen  v.  U.  S.  (1885)  20 
Ct  CL  219,  223;  State  of  Pennsylvania 
V.  U.  S.  (1901)  36  Ct.  CI.  131,  135. 

The  accounting  officers  have  jurisdic- 
tion of  daimfl  for  money  due  on  con- 
tracts, though  the  exact  amount  be  not 
fixed  thereby,  but  not  of  claims  found- 
ed on  neglect  or  breach  of  obligations 
contrary  to  the  terms  of  a  contract 
Dennis  v.  U.  S.  (1885)  20  Ct  CI.  119. 

Executive  officers  have  no  jurisdic- 
tion, of  claims  for  unliquidated  damages 
founded  on  breach  of  contract ;  nor  have 
they  authority  to  Bubmit  them  to  arbi* 


tration.  Brannen  v.  U.  S.  (1885)  20  Ct 
CI.  219. 

The  accounting  officers*  have  no  au- 
thority to  adjust  the  claims  of  contrac- 
tors with  the  government  for  damages 
without  the  special  authority  of  Con- 
grecs.  (1844)  4  Op.  Atty.  Gen.  327; 
(1847)  4  Op.  Atty.  Gen.  627,  630; 
(1872)  14  Op.  Atty.  Gen.  24. 

In  case  a  contract  for  services  be  re- 
scinded by  the  United  States,  without 
malfeasance  of  the  other  party,  and 
after  the  services  have  been  partly  per- 
formed by  him,  if  he  claim  unliquidated 
damages  as'  for  breach  of  contract,  the 
case  is  beyond  the  powers  of  the  ac- 
counting officers  of  the  Treasury;  but 
if  he  waive  all  other  claims  and  elect 
to  take  payment  as  for  part  perform- 
ance in  discharge  of  the  contract,  it  is 
a  mere  question  of  account  to  be  pass- 
ed by  the  proper  Auditor  and  Comptrol- 
ler.    (1854)  6  Op.  Atty.  Gen.  496. 

The  Comptrollers  and  Auditors  of  the 
Treasury  have  no  general  authority  to 
award  damages*  as  for  tort,  on  contract 
broken;  their  jurisdiction  is  confined 
to  matters  of  account  arising  ex  con- 
tractu or  by  operation  of  law.  (1854) 
6   Op.   Atty.   Gen.  516. 

The  authority  of  the  Third  Auditor 
and  Second  Comptroller  to  settle  claims 
or  accounts  of  any  kind  against  the 
United  States  was  derivable  solely  from 
legislative  enactment.  The  statutory 
provisions  conferring  upon  them  au- 
thority in  that  regard  reviewed,  and 
held  that  the  authority  so  conferred  did 
not  extend  to  the  settlement  of  any 
claims  or  accounts  for  compensation 
for  damages  (whether  the  damages  were 
sustained  by  the  loss  of  property  or  oth- 
erwise) other  than  such  as  were  of  the 
classes  specifically  described  in  those 
provisions.  (1875)  15  Op.  Atty.  Gen. 
39. 

4.  Matters  specially  referred  by  act 
of  Congress.— The  accounting  officers 
may  adopt  the  report  of  a  committee  of 
Congress  upon  which  a  given  law  was 
reported  and  passed  for  the  principles 
which  are  to  govern  in  the  settlement 
of  accounts  under  the  law.  The  passage 
of  a  bill  accompanying  a  written  report 
may  be  considered  the  adoption  of  that 
report     (1823)  1  Op.  Atty.  Gen.  597. 

Acts  of  Congress  granting  relief  in 
special  cases,  and  referring  claims  to  a 
specified  Auditor,  confer  upon  him  a 
jurisdiction  exclusive  of  any  other  De- 
partment; and  where  said  Auditor  set- 
tles such  accounts,  his  successors  are 
bound  by  his  decisions.  (1849)  5  Op. 
Atty.  Gen.  97. 

When  by  special  law,  or  in  reference 
to  any  special  matter,  the  authority  of 
the  accounting  officers  of  the  Treasury 
is  extended  beyond  the  question  of  ac- 
counts to  one  of  unliquidated  damages, 
such  officers  are  not  thereby  converted 
into  independent  courts  of  law,  but  still 
remain  executive  or  administrative  offi- 
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cers  of  a  Department  (1857)  8  Op. 
Atty.   Gen.  293. 

A  provision  of  an  act  of  Congress  for 
payment  to  a  State  of  an  amount  speci- 
fied, on  account  of  the  5  per  centum 
fund  arising  from  the  sale  of  public 
lands  in  said  state,  precludes  all  inquiry 
on  the  part  of  the  accounting  officers  of 
the  Treasury  as  to  the  legality  and 
justness  of  the  claim.  It  is  their  duty 
to  allow  and  certify  the  claim  for  that 
amount     (1889)  19  Op.  Atty.  Gen.  362. 

The  claim  of  the  state  of  Massachu- 
setts for  reimbursement  of  expenses  in- 
curred in  the  payment  of  state  militia 
called  out  by  the  governor,  at  the  re- 
quest of  the  military  authorities  of  the 
United  States,  to  aid  in  suppressing  the 
"draft  riots"  in  the  city  of  Boston  was 
within  the  scope  of  the  act  of  July  27, 
1861,  12  Stat  276,  and  the  supplemen- 
tal resolution  of  March  8,  1862,  No.  16, 
12  Stat  615,  providing  for  the  indemni- 
fication of  states  for  expenses  incurred 
in  the  defense  of  the  United  States,  and 
might  properly  be  examined  and  ad- 
justed by  the  accounting  officers  of  the 
Treasury  under  the  provisions  thereof, 
(1890)  19  Op.  Atty.  Gen.  537. 

5.  Effect  of  decisions  or  action  of 
heads  of  departments  or  other  execu- 
tive officers.— The  accounting  officers  of 
the  Treasury  have  not  the  burden  of  re- 
sponsibility cast  upon  them  pt  revising 
the  judgments,  correcting  the  supposed 
mistakes,  or  annulling  the  orders  of  the 
heads  of  departments.  U.  S.  v.  Jones 
(1855)  18  How.  92,  96,  15  L.  Ed.  274; 
U.  S.  V.  Johnston  (1888)  8  Sup.  Ot  446, 
454,  124  U.  S.  236,  31  L.  Ed.  389;  Bar- 
nett  V.  U.  S.  (1880)  16  Ct  CI.  515. 

Where  a  navy  officer  was  detached  on 
special  duty  in  France,  and  a  sum  of 
money  was  transmitted  to  him  by  the 
Secretary  of  the  Navy,  to  be  disbursed 
for  medical  attendance,  upon  himself, 
and  was  disbursed  according  to  the  or- 
ders of  the  Secretary,  the  propriety  of 
this  act  was  peculiarly  within  the  Sec- 
retary's jurisdiction  and  discretion,  and 
such  officer  could  not  be  charged  with 
the  amount  by  the  accounting  officers  of 
the  Treasury  Department  U.  S.  v. 
Jones  (1855)  18  How.  92,  94,  15  L.  Ed. 
274;  U.  S.  V.  Jones  (C.  C.  1824)  Fed. 
Gas.  No.  15,493a. 

In  the  administration  of  statutes  re- 
lating to  the  muster  and  pay  of  officers, 
the  decisions  of  the  War  Department 
should  be  regarded  by  the  Treasury  De- 
partment as  establishing  matters  of 
fact  concerning  the  military  relations 
which  existed  between  the  government 
and  the  officers.  But  all  questions  of 
law  involving  financial  relations  and  ob- 
ligations must  be  determined  by  the  ac- 
counting officers  of  the  Treasury. 
Parkhurst  y.  U.  S.  (1894)  29  Ct  01. 
399. 

The  claims  of  mail  contractors  for 
one  month's  extra  pay,  in  cases  where 
their  contracts  have  been  annulled  and 
the  service  discontinued,  are  to  be  de- 
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cided  by  the  Postmaster  General,  or  by 
the  Auditor  of  the  Treasury  for  the 
Post  Office  Department  as  prescribed 
by  Act  July  2,  1836,  incorporated  into 
subdivision  7  of  this  section.  (1850) 
5  Op.  Atty.  Gen.  24a 

The  Postmaster  General  may  obtain 
the  opinion  of  the  Attorney  General  on 
such  claims,  yet  his  decision  is  equally 
conclusive,  whether  it  shall  be  in  ac- 
cordance with  or  against  such  opinion, 
where  one  has  been  obtained.    Id. 

The  heads  of  Departments  have  a 
rightful  authority  to  direct  allowances 
to  be  made,  or  to  reject  claims  for  al- 
lowances, in  settling  and  adjusting  ac- 
counts relating  to  the  business  of  their 
respective  Departments;  and  such  di- 
rections and  rejections  ought  to  be  con- 
formed to  by  the  Auditors  and  Comp- 
trollers respectively.  (1852)  5  Op. 
Atty.  Gen.  630,  656. 

If  an  accounting  officer  refuse  to  com- 
ply with  the  lawful  instructions  of  the 
head  of  the  proper  Department  in  re- 
spect to  the  settlement  of  an  account, 
the  appropriate  ultimate  remedy  is  his 
removal  (1864)  11  Op.  Atty.  Gen. 
109. 

While  the  Secretary  of  the  Interior 
was  invested  by  law  with  exclusive  su- 
pervisory power  over  the  accounts 
of  United  States  marshals,  his  decision 
of  questions  connected  with  the  settle- 
ment of  such  accounts  was  the  law  of 
such  settlement  for  the  executive  de- 
partment of  the  government  (1864) 
11  Op.  Atty.  Gen.  129. 

The  regulations  of  the  Navy  concern- 
ing payments  to  administrators  of  bal- 
ances due  deceased  seamen  and  ma- 
rines, payments  of  arrearages  claimed 
under  wills,  etc,  are  not  applicable  to 
or  binding  upon  the  accounting  officers 
of  the  Treasury  Department  in  the  set- 
tlement of  naval  accounts.  They  ex- 
tend to  and  govern  only  those  persons 
who  are  in  the  naval  service.  (1880) 
16  Op.  Atty.  Gen.  494. 

It  is  not  within  the  province  of  the  ac- 
counting officers  of  the  Treasury  to  con- 
strue the  pension  laws  and  give  instruc- 
tions to  pension  agents  as  to  the  pay- 
ment of  pensions.  This  properly  be- 
longs to  the  Commissioner  of  Pensions, 
whose  duty  it  is,  under  the  direction  of 
the  Secretary  of  the  Interior,  to  admin- 
ister these  laws.  The  certificate  and 
his  orders  as  to  its  payment  are  binding 
upon  the  Comptroller  and  Auditor. 
(1882)  17  Op.  Atty.  Gen.  339,  340; 
(1888)  19  Op.  Atty.  Gen.  214. 

The  power  to  audit  and  adjust  ac- 
counts for  the  lasQ  sickness  and  burial 
of  deceased  pensioners  arising  under  R. 
S.  §  4718,  post  §  9015,  belongs  solely  to 
the  proper  accounting  officers  of  the 
Treasury,  by  virtue  of  R.  S.  |  236,  ante, 
I  368.     (1882)  17  Op.  Atty.  Gen.  440. 

A  resolution  of  one  House  of  Con- 
gress cannot  empower  the  head  of  a 
Department  to  re-examine  and  audit  a 
claim  which  by  statute  is  required  to  be 
examined  and  settled  by  the  bead  of 
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another  Department  (1889)  19  Op. 
Atty.  Gen.  385. 

The  Treasury  Department  is  bound 
by  the  rulings  of  the  Department  of  the 
Interior  in  construing  pension  appro- 
priation acts.  (1891)  20  Op.  Atty.  Gen. 
178. 

The  allotment  of  the  Public  Printer's 
appropriation  among  the  different  de- 
partments is  not  within  the  jurisdiction 
of  the  accounting  officers  of  the  Treas- 
ury.    (1894)  21  Op.  Atty.  Gen.  4. 

6.  Effect  of  vouchers  given  or  taken 
ky  ofllc«rs.^When  an  act  of  Congress 
directs  the  accounting  officers  of  the 
treasury  to  credit  a  military  officer 
"with  any  sum  or  sums  of  money  paid 
by  him"  for  certain  purposes,  "and  also 
the  sums  of  money  advanced  by  him" 
for  certain  other  purposes,  on  his  pro- 
ducing the  proper  Touchers,  an  auditor 
cannot  reject  certain  items  for  which 
vouchers  are  produced,  on  the  ground 
that  they  were  improperly  or  erroneous- 
ly paid.  The  necessity  or  propriety  of 
the  advances  covered  by  the  vouchers 
is  not  open  to  discussion;  they  were 
prejudged  and  determined  by  Congress. 
RUey  V.  U.  S.  (1865)  1  Ct.  CI.  209. 

A  voucher  given  by  a  public  officer, 
in  the  regular  and  ordinary  course  of 
his  business,  for  services  performed  by 
his  order  within  the  scope  of  his  au- 
thority and  the  line  of  his  duty  unim- 
peached,  is  prima  facie  evidence  of  in- 
debtedness on  the  part  of  the  United 
States  as  therein  stated.  In  that  re- 
spect such  vouchers  differ  from  the  cer- 
tUied  balances  made  by  accounting  offi- 
cers which  are  not  evidence  either  for 
or  against  the  Government.  McCann 
V.  U.  S.  (1883)  18  Ct.  CI.  445.  And  see 
Salomon  v.  U.  S.  (1873)  19  Wall.  17, 
20,  22  L.  Ed.  46;  Parish  v.  U.  S.  (1866) 
2  Ct  CL  341,  344. 

A  proper  voucher  is  prima  facie  evi- 
dence for  the  claimant,  though  the  offi- 
cer was  indicted  for  fraudulently  issu- 
ing it.  Countryman  v.  U.  S.  (1886)  21 
Ct  CL  474. 

7.  Deductions  and  credits.— Marshals 

are  liable  to  account  to  the  United 
States  for  moneys  paid  to  their  depu- 
ties on  execution,  even  though  the  re- 
turn day  of  the  eiecution  may  have 
passed;  and  defendants  in  such  execu- 
tion who  shall  have  paid  money  on  the 
same  after  the  return  day  are  entitled 
to  be  credited  at  the  Treasury  for  such 
payments.     (1836)  3  Op.  Atty.  Gen.  78. 

The  accounting  officers  cannot  allow 
credits  to  pursers  for  public  stores  de- 
stroyed by  inevitable  accident  whilst  in 
their  possession,  Congress  only  being 
competent  to  grant  relief  in  such  cases. 
(1845)  4  Op.  Atty.  Gen.  355. 

A  settlement  was  made  by  the  ac- 
counting officers  of  the  Treasury  with 
F.,  as  assignee  of  certain  parties,  for 
the  use  and  occupation  of  some  build- 
ings by  the  military  authorities,  where- 
upon he  was  paid  the  amount  allowed. 


Subsequently  another  settlement  was 
made  with  him,  as  assignee  of  certain 
other  parties,  for  the  use  and  occupa- 
tion of  other  buildings  by  the  same  au- 
thorities', wherein,  it  having  in  the  mean 
time  been  ascertained  that  the  allow- 
ance on  the  first  settlement  was  im- 
proper, and  made  In  ignorance  of  a  fact 
which,  had  the  accounting  officers  been 
cognizant  thereof  at  the  time,  would 
have  precluded  such  allowance,  the 
amount  paid  as  aforesaid  was  deducted, 
'  and  only  the  balance  remaining  after 
the  deduction  allowed.  Held  that,  not- 
withstanding the  claims  originally  be- 
longed to  and  were  derived  by  assign- 
ment from  different  persons,  it  was 
competent  to  the  accounting  officers, 
under  the  circumstances,  to  make  such 
deduction.  (1874)  14  Op.  Atty.  Gen. 
412. 

8.  Set- Offw— From  an  early  day  the 
accounting  officers  have  been  accustom- 
ed, in  the  course  of  settling  ordinary 
accounts  in  the  Treasury  Department, 
to  set  off  one  debt  against  another  when 
a  claimant  is  both  debtor  and  creditor, 
and  that  practice  has  been  s-ustained  by 
judicial  determination  as  legal  and  prop- 
er, without  any  express  statute  on  the 
subject  McKnight  v.  U.  S.  (1877)  13 
Ct.  CI.  292,  306;  Bonnafon  v.  U.  S. 
(1878)  14  Ct.  CI.  484,  489.  See  Grati- 
ot v.  U.  S.  (1841)  15  Pet  336.  370,  10 
L.  Ed.  759. 

The  accounting  officers  are  not  au- 
thorized to  enforce  payment  in  whole 
or  in  part,  by  set-off  or  otherwise,  of  a 
canceled  and  discharged  indebtedness. 
When  Congress  has  released  a  collector 
of  internal  revenue  from  liability  for  a 
balance  due  from  him  as  collector,  the 
accounting  officers  cannot  set  it  off 
against  a  balance  due  to  him  as  disburs- 
ing officer.  Sauner  v.'  U.  S.  (1881)  17 
Ct.  CL  39. 

The  duty  of  the  accounting  officers  in 
the  matter  of  set-off  does  not  extend 
beyond  the  interest  of  the  United  States 
in  the  matters  involved  in  the  settle- 
ment Taggart  v.  U.  S.  (1881)  17  Ct. 
CI.  322,  327. 

Where  a  debtor  assigned  to  the  gov- 
ernment as  collateral  security  for  his 
debt  of  $1,119.90  a  judgment  for  $2,000 
against  a  tiiird  person  to  whom  the  gov- 
ernment was  indebted  in  a  larger 
amount,  the  accounting  officers  were  not 
bound  to  collect  the  whole  amount  of 
the  judgment  and  pay  the  balance  to 
the  claimant.  Taggart  v.  U.  S.  (1881) 
17  Ct  CI.  322. 

It  is  the  duty  of  the  accounting  offi- 
cers in  proper  cases  to  set  off  one  de- 
mand against  another  where  the  Goy- 
ernment  is  both  debtor  and  creditor  of 
the  same  party.  George  Howes  &  Co. 
V.  U.  S.  (1880)  24  Ct  CI.  170. 

Where  a  firm  is  creditor  of  and  a 
member  debtor  to  the  government,  and 
all  the  partners  acquiesce,  the  account- 
ing officers  may  set  off  the  individual 
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indebtedness  of  the  oue  partner  as^ainst 
his  share  of  the  claim.    Id. 

9.  Limitation  of  time  of  presentaition. 
—The  provirion  of  Act  Marcl^  3,  1845, 
c,  71,  §  4,  5  Stat.  704,  which  was  re- 
pealed by  Act  Aug.  10,  1846,  c.  175,  § 
5,  9  Stat.  97,  that  no  account  should 
be  acted  upon  at  the  Treasury  unless 
presented  within  six  years  from  the 
date  of  the  claim,  did  not  affect  applica- 
tions under  a  general  law  for  pensions. 
(1838)  4  Op.  Atty.  Gen.  366. 

Pensions  are  gratuities,  not  claims  or 
accounts,  within  the  meaning  of  the 
statute;  yet  when  these  had  been  once 
placed  on  the  pension  roll  they  became 
claims  to  semiannual  payments,  which, 
if  not  asserted  within  six  years,  could 
not  be  audited  without  the  authority  of 
Congress.    Id. 

10.  Course  of  office  proeedure  In  gen- 
•raid— 'The  manner  in  which  accounts 
and  claims  against  the  Government 
were  settled,  through  the  several  pro- 
cesses of  s'ettlement,  examination,  and 
certification,  stated.  McKnight  v.  U.  S. 
(1877)  13  Ct.  CI.  292,  299. 

Where,  by  a  private  act,  the  Post- 
master General  is  required  to  cause  to 
be  re-examined  the  transportation  ac- 
count of  a  mail  contractor,  it  is  to  be 
intended  that  the  same  shaU  be  done  in 
the  statute  routine  of  the  accounting  of 
the  Department.  (1855)  7  Op.  Atty. 
Gen.  439. 

The  Secretary  of  the  Treasury  cannot 
legally,  by  departmental  order,  change  a 
practice  or  course  of  office  procedure 
prescribed  by  statute  for  the  settle- 
ment of  accounts.  (1888)  19  Op.  Atty. 
Gen.  177. 

11.  Second  Auditord— The  Second  Au- 
ditor, not  the  Commissioner  of  Pen- 
sions, had  authority  to  adjudicate  claims 
for  bounties  under  Act  July  22,  1861,  c. 
9,  §§  5,  6,  12  Stat.  269.  (1879)  16  Op. 
Atty.  Gen.  371. 

12.  Third  Auditor^— The  provision  of 
the  third  subdivision  of  this  section,  that 
the  Third  Auditor  "shall  receive  and  ex- 
amine" *'all  accounts  for  compensation 
for  the  los*s  of  horses,"  etc.,  conferred 
power,  upon  him  simply  as  an  accounting 
officer.  Thomas  v.  U.  S.  (1880)  16  Ct. 
CI.  522. 

The  Third  Auditor  has  exclusive  ju- 
risdiction over  the  accounts  and  claims 
for  horses  and  other  property  destroyed 
in  the  military  service,  under  Act  Jan. 
18,  1837,  c.  6.  (1842)  4  Op.  Atty. 
Gen.  16. 

The  Third  Auditor,  in  adjusting,  under 
Act  March  3,  1849,  c.  129,  a  claim  for 
the  value  of  a  horse  lost  in  the  service 
of  the  United  States,  has  the  right  to  go 
behind  the  settlement  of  the  paymaster 
after  the  Second  Comptroller's  approv- 
al thereof.  (1858)  9  Op.  Atty.  Gen. 
151. 

The  act  does  not  confer  upon  the 
Auditor  a  general  power  of  revision 
over  all  the  accounts  of  the  claimant, 
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and  over  all  payments  allowed  to  him 
for  forage,  for  other  horses  than  the 
one  dead,  lost,  or  abandoned.    Id. 

The  laws,  regulations,  and  depart- 
mental practice  concerning  settlement 
of  war  accounts  generally,  but  more 
especially  of  property  accounts  relat- 
ing to  the  Army,  from  the  commence- 
ment of  the  government  down  to  1871, 
reviewed.  (1871)  13  Op.  Atty.  Gen. 
483. 

Act  March  3,  1849,  |  3,  incorporated 
into  this  section,  placed  all  claims  for 
horses  and  other  property  lost  or  de- 
stroyed in  military  service,  presented 
under  the  act,  within  the  exclusive  ju- 
risdiction of  the  Third  Auditor.  It 
made  him  the  sole  tribunal,  and  his 
awards,  called  judgments,  final.  (1882) 
17  Op.  Atty.  Gen.  352.  But  see  (1868) 
12  Op.  Atty.  Gen.  362. 

Act  July  28,  1866,  c.  297,  §  8,  14  Stat. 
327,  modifying  said  act  .of  1849,  did  not 
affect  claims  adjudicated  by -the  Auditor 
before  its  passage.  (1882)  17  Op.  Atty. 
Gen.  352. 

13.  Fourth  Auditotd— In  a  suit  on  the 
bond  of  a  purser  in  the  Navy,  a  tran- 
script of  the  books  of  the  Treasury  De- 
partment, certified  by  the  Fourth  Audi- 
tor, and  with  a  certificate  annexed,  sign- 
ed by  the  Secretary  of  the  Treasury, 
and  sealed  with  the  department  seal, 
attesting  the  official  character  of  the 
said  auditor,  was  sufficient  for  all  pur- 
poses of  evidence.  U.  S.  v.  Bell  (1884) 
4  Sup.  Ct.  498,  499,  111  U.  S.  477,  28  L. 
Ed.  477. 

The  Fourth  Andi*^or  was  authorized, 
by  this  section  and  other  statutes  to 
examine  accounts  accruing  in  the  Navy 
Department,  compare  the  items  with 
the  vouchers,  allow  or  reject  charges, 
and  state  the  balance;  and  the  Second 
Comptroller  has  authority  to  revise  the 
action  of  the  Auditor  and  certify  the 
balances  finally  found  by  him.  U.  S.  v. 
Lj-nch  (1890)  11  Sup.  Ct.  114,  116,  137 
U.  S.  280,  34  L.  Ed.  700. 

It  was  not  incumbent  on  the  Second 
(Comptroller  to  pa5«B  the  amount  of  the 
claim  of  a  purser  in  the  Navy  to  his 
credit,  unless  the  same  had  been  s'et- 
tled  by  the  Fourth  Auditor  and  the  bal- 
ance certified  by  that  officer  for  his  de- 
cision.    (1830)  2  Op.  Atty.  Gen.  352. 

14.  Fifth  Auditor^— Under  Act  June 
30,  1864.  §  2  (13  Stat.  223),  and  this 
section,,  the  Fifth  Auditor  was  the 
proper  officer  to  audit  accounts  of  col- 
lectors of  internal  revenue.  Soule  v. 
U.  S.  (1879)  100  U.  S.  8,  10,  25  L.  Ed. 
536. 

15.  Sixth  auditor.— The  Sixth  Auditor, 
being  a  comptroller  in  fact  though  not 
in  name,  had  authority  to  decide  upon 
claims  and  accounts,  and  to  reject,  in 
whole  or  in  part,  all  claims  which  he 
had  reasonable  cause  to  suspect  to  be 
tainted  with  fraud,  or  to  which  he  be- 
lieved there  might  be  substantial  de- 
fenses in  law,  or  as  to  the  validity  of 
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which  he  was  in  doubt.    Longwill  v.  U. 
&  (1881)  17  Ct.  CI.  288.  201. 

Under  the  requirement  of  this  sec- 
don  that  the  Auditor  should  close  the 
accouots  of  the  Post  Office  Department 
quarterly,  and  the  reipilations  of  the 
Department  as  to  the  time  of  making 
payments  thereon,  induded  in  mail  con- 
tracts, claim  for  mail  transportation  pay 
did  not  accrue  when  the  service  was 
rendered,  but  when  payment  was  to  be 
made,  and  a  claim  for  the  one  month's 
extra  pay  allowed  in  poet  office  con- 
tracts for  a  discontinued  service  came 
under  the  same  provision.  Salisbury  v. 
U.  a   (1893)  28  Ct  CI.  404. 

Claims  of  mail  contractors  for  one 
month's  extra  pay,  in  case6'  where  their 
contracts  have  annulled  and  the  serv- 
ice discontinued,  might  be  decided  by 
the  Postmaster  General,  or,  when  he 
does  not  decide  then,  were  subject  to 
adjudication  and  settlement  by  the  Au- 
ditor for  the  Post  Office  Department 
(1850)  5  Op.  Atty.  Gen.  246. 

The  Sixth  Auditor,  designated  hy*Act 
July  2,  1836,  c.  270.  §  8,  5  Stat.  81,  "Au- 
ditor of  the  Treasury  for  the  Post  Office 
Department,"  had  direct  official  rela- 
tion to  both  the  Treasury  and  Post  Of- 
fice Departments.  (1855)  7  Op.  Atty. 
Gen.  439. 

^  accounts  of  the  poet  offices,  in 
common  with  other  public  accounts,  are 
to  be  adjusted  quarterly,  with  such 
Touchers    as    the   Postmaster    General 

^  prescribe.    (1856)  8  Op.  Atty.  Gen. 
125, 

^e  accounts  which  the  Sixth  Auditor 
wa«r  required  to  audit  under  this  section 
^®fe  of  a  fiduciary  character,  dependent 
npon  the  discretion  of  the  Postmaster 
General    under   authority   of  law,    and 
fiSS?^^  referred  to  the  postal  service. 
'^^    19  Op.  Atty.  Gen.  30. 
^?  adjustment  of  accounts  for  ex- 
penditures of  the  Post  Office  Depart- 
ft*?^-  '^P^*"^  ^®   legislative,   executive, 
^d  judicial  appropriation  acts  might  be 
^''^^^«d  by  such  accounting  officers  in 
®  "*^easury  Department  as  the  Sec- 
^^    of  the  Treawiry  may  assign  to 
rJJ^^ty.    It  was  not  required  by  stat- 
fh   ^^^  ^^^  <*"ty  •^^^  *>«  performed  by 
^l^ixth  Auditor.    Id. 
Mfil?    Sixth  Auditor,   originally  desig- 
Poat    **-A^aditor  of  the  Treasury  for  the 
ej*.^   Office  Department,"   occupied  an 
larir  ^        anomalous  position,  being  to  a 
jjjY    Extent  a  comptroller  as  well  as 
Of  jjr*^tor,  and  being  in  part  the  sub- 
^gjj^^c  of  the  Poetmabter  General  as 
jj^    ^a  of  the  Secretary  of  the  Treas- 
i^:^^VOTtiEig  to  both,  as  provided  by 
thet     ^  and  reporting,  further,  to   ei- 
(w   *   ^s  either  may  require.    (1893)  20 
5.  ^t:ty.  Gen.  677. 

ag  ^  Sixth  Auditor  was  to  be  regarded 
me^  officer  of  the  Treasury  Depart- 
^i^^  ^^  the  accounts  in  his  posses- 
e^  t^*^^^^  ^^  ^^  section  he  was  direct- 
gaf^^^«ep  and  preserve,  are  to  be  re- 
fot  S?  **  ^"  ^^e  Treasury  Department, 
^^«  purpose  of  a  call  for  informa- 


tion by  the  Court  of  Claims,  under  R. 
S.  §  1076,  incorporated  in  Jud.  Code,  { 
164,  post,  {  U55.    Id. 

16.  Powers  and  duties  of  Comptrol- 
lers as  to  accounts  transmitted  by  Au- 
ditors under  this  section.— The  Comp- 
trollers of  the  Treasury  (including  the 
Sixth  Auditor  and  Commissioner  of 
Customs)  alone  of  the  accounting  offi- 
cers had  authority  to  reject  claims;  and 
it  was  their  duty  to  exercise  this  power 
in  cases  which  they  believed  to  be 
tainted  with  fraud,  or  to  which  in  their 
judgment  a  substantial  defense  at  law 
might  be  set  up.  Longwill  v.  V,  S. 
(1881)  17  Ct.  CL  288. 

An  accounting  officer  has  undoubted 
power  to  disallow  a  fee  charged  by  a 
person  who  is  not  an  officer  and  who 
had  no  right  to  perform  the  services  for 
which  he  seeks  to  be  paid.  (1859)  9 
Op.  Atty.  Gen.  268. 

Under  the  provisions  of  R.  S..  §  273, 
before  its  repeal  by  the  Dockery  Act 
of  July  31,  1894,  c.  174,  {  7,  subd.  3, 
28  Stat.  206,  and  those  of  this  section, 
with  reference  to  the  relative  duties  of 
the  Second  Comptroller  and  the  Audi- 
tor in  the  settlement  of  accounts,  ev- 
ery account  falling  within  the  scope  of 
this  section  must  undergo,  successively, 
an  examination  by  the  Auditor  and  an 
examination  by  the  Comptroller;  the 
action  of  the  Auditor  being  primary  al- 
together, and  not  definitive,  while  the 
action  of  the  Comptroller  was  wholly 
revisory,  and  final.  (1876)  15  Op. 
Atty.  Gen.  140. 

Where  the  Comptroller,  on  revision, 
did  not  concur  in  the  action  of  the  Au- 
ditor disallowing  an  account,  but  found 
and  admitted  a  balance  arising  thereon; 
or  where  he  disagreed  with  the  Audi- 
tor in  allowing  an  account,  and  rejected 
it,  or  increased  or  diminished  the  bal- 
ance reported  by  the  Auditor  in  such 
account— in  any  of  these  cases  the  ac- 
count was  by  the  actioui  of  the  Comp- 
troller finally  adjusted,  and  further  ac- 
tion by  the  Auditor  was  not  requir- 
ed.    Id. 

Accordingly,  where  an  account  against 
the  government  was  disallowed  by  the 
Auditor,  who  in  consequence  reported 
no  balance  due  thereon,  but  transmitted 
the  account  with  his  action  to  the 
Comptroller  for  revision,  and  the  lat- 
ter officer,  upon  examination,  found  and 
admitted  a  balance  due  the  claimant, 
assuming  the  action  of  the  Auditor  and 
of  the  Comptroller  to  appear  in  due 
form,  nothing  more  remained  to  be  done 
by  either  officer  to  complete  the  settle- 
ment of  the  account  and  the  Comptrol- 
ler should  certify  the  balance  which  he 
had  found  and  admitted,  accompanying 
his  certificate  with  evidence  of  the  ac- 
tion of  the  Auditor  in  the  same  mat- 
ter.    Id. 

Where  the  Comptroller's  certificate 
was  unaccompanied  by  the  Auditor's  ac- 
tion, or  did  not  affirmatively  (by  recital 
or  otherwiee)   show  that  the  account 
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had  been  acted  upon  by  the  latter,  the 
head  of  Department  to  whom  the  bal- 
ance is  certified  should  withhold  his 
requisition  for  payment  until  satisfac- 
tory evidence  on  that  point  should  be 
produced.    Id. 

The  action  of  the  Auditor  need  not 
be  incorporated  in  the  certificate  of  the 
Comptroller,  nor  form  part  of  the  same 
document    Id. 

17.  Effect  of  decision  of  Comptroller 
upon  other  accounting  ofllcers.— ^If  the 

disallowance  of  a  claim  by  a  Comptrol- 
ler is  not  opened  for  fraud,  mistake  in 
calculation,  or  the  filing  of  material 
new  cTidence,  the  decision  is  final,  and 
the  case  is  res  judicata  in  the  Depart- 
ment Armstrong  v.  U.  S.  (1891)  29 
Ct  CL  14a 

A  decision  by  a  Comptroller  upon  a 
claim  properly  before  him  cannot  be 
questioned  by  any  other  of  the  account- 
ing officers.  A  demand  after  passing 
him  ceases  to  be  a  matter  of  account, 
and  becomes  a  liquidated  and  adjusted 
demand.  (1829)  2  Op.  Atty.  Gen.  303; 
(1882)  17  Op.  Atty.  Gen.  353. 

18.  Scope  of  duties  of  Auditors  under 
this  section.— Oonsiderhig  the  accepted 
definition  of  an  "auditor**  with  the  lan- 
guage used  in  the  provisions  of  this 
section  and  other  statutes,  the  Fourth 
Auditor  was  authorised  to  examine  ac- 
counts accruing  in  the  Navy  Depart- 
ment, compare  the  items  with  the 
vouchers,  allow  or  reject  charges,  and 
state  the  balance,  and  the  Comptroller 
had  authority  to  revise  the  Auditor's 
action  and  certify  the  balances  finally 
found  by  him.  U.  S.  v.  Lynch  (1890) 
11  Sup.  Ct  114,  115.  116,  137  U.  S. 
280,  34  L.  Ed.  700. 

It  was  no  part  of  the  duties  of  the 
Auditprs  (except  the  Sixth  Auditor)  to 
make  decisions  binding  in  any  way  upon 
anybody,  and  their  opinions  and  deci- 
sions upon  controverted  questions,  if 
they  chose  to  give  them,  had  no  offi- 
cial determining  force.  They  were  only 
to  examine  accounts,  certify  balances, 
and  transmit  them  to  the  proper  Comp- 
troller for  his  decision  thereon.  Ridg- 
way  V.  U.  S.  (1883)  18  Ct  CI.  707;  Wa- 
ters V.  U.  S.  (1886)  21  Ct  CI.  30;  Cot- 
ton V.  U.  S.  (1894)  29  Ct  CI.  207.  And 
see  McKnight  v.  U.  S.  (1877)  13  Ct 
CL  292,  299;  Thomas  v.  U.  S.  (1880) 
16  Ct  CL  522,  526. 

Every  account  falling  within  the  scope 
of  this  section  must  undergo,  succes« 
sively,  an  examination  by  the  Auditor 
and  an  examination  by  the  Comptroller. 
The  action  of  the  Auditor  is  primary 
altogether,  and  not  definitive;  while  that 
of  the  Comptroller  is  wholly  revisory, 
and  final.  (1876)  15  Op.  Atty.  Gen. 
139,  142. 

It  is  not  within  the  province  of  the 
accounting  oflicers  of  the  Treasury,  up- 
on learning  of  any  order  made  by  the 
(Commissioner  of  Pensions  to  a  pension 
agent  for  the  payment  of  pensions,  to 
notify  such  agent  of  what  their  decision 
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will  be  upon  his  account  when  ren- 
dered. (1888)  19  Op.  Atty.  Gen.  214. 
The  order  of  the  Commissioner  of 
Pensions  directing  a  pension  agent  to 
withhold  from  payment  installments  of 
a  pension,  when  the  pensioner  had  been 
drawing  two  pensions,  was  within  the 
general  jurisdiction  of  the  Commission- 
er, and  is  obligatory  on  the  pension 
agent,  and  the  accounting  officers  of  the 
Treasury  have  no  power  to  disallow 
payments  made  by  the  agent  pursuant 
thereto.    Id. 

19.  Effect  of  oettlement  of  aooount 
upon  rlgiits  of  parties.— After ,  a  credit 
has  been  given  by  the  United  States, 
and  the  account  settled,  they  cannot 
open  the  account  and  revoke  the  cred- 
it, unless  originally  given  by  fraud,  im- 
position, or  mistake.  U.  S.  y.  Kuhn 
(C.  C.  1833)  Fed.  Cas.  No.  15,545. 
And  see  Ex  parte  Randolph  (C.  C. 
1833)  Fed.  Cas.  No.  11,558,  opinion  of 
Barbour,  J. 

The  allowance  of  a  credit  to  the  as- 
sistant quartermaster  of  the  army,  for 
a  sum  of  money  turned  over  by  him  to 
an  acting  regimental  quartermaster,  for 
which  the  latter  failed  to  account,  and 
the  settlement  of  his  accounts,  did  not 
operate  to  release  the  regimental  quar- 
termaster from  his  liability  to  account 
for  such  money.  U.  S.  v.  Wade  (CO. 
1896)  75  Fed.  261. 

An  adjustment  of  a  claim  for  back 
rent  and  waste  by  the  War  Department, 
disallowed  by  the  auditing  officers  of 
the  Treasury,  binds  neither  the  govern- 
ment nor  the  party.  Lovett  v.  U.  S. 
(1873)  9  Ct  CL  479. 

Certificates  and  orders  made  previ- 
ous to  the  issue  of  drafts  for  the  pay- 
ment of  claims  by  the  Treasury  are 
mere  departmental  proceedings,  from 
which  parties  acquire  no  new  rights. 
McKnight  V.  U.  S.  (1877)  13  Ct  CL 
292. 

Accounts  and  balances  stated  and  cer- 
tified by  the  accounting  officers  are 
neither  conclusive  nor  prima  fade  evi- 
dence of  the  indebtedness  of  the  gov- 
ernment, nor  can  an  action  be  brought 
upon  them.     Id. 

A  suit  may  be  maintained  against  the 
government  on  a  Treasury  draft  issued 
in  payment  of  an  account  audited  and 
certified,  though  the  original  cause  of 
action  is  barred.  Buffalo  Bayou  B.  & 
C.  B.  Co.  V.  U.  S.  (1880)  16  Ct  CL  238. 

The  rejection  of  a  claim  in  whole  or 
in  part  by  the  accounting  officers  leaves 
the  party  free  to  pursue  his  remedy 
at  law,  viz.  an  action  in  the  Court  of 
Claims,  although  he  may  have  accepted 
the  portion  allowed.  Longwill  v.  U.  S. 
(1881)  17  Ct  CL  288. 

The  only  practical  effect  of  the  deci- 
sions of  the  accounting  officers  is  to  au- 
thorize the  issue  of  Treasury  warrants 
when  the  decisions  are  in  favor  of  the 
claimants,  and  to  prevent  the  iasue  of 
warrants  when  the  decisions  are  ad- 
verse to  them.    Id. 

For  the  purpose  of  rectifying  mis* 
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takes,  the  balances  certified  by  the 
Sixth  Auditor  for  carrying  the  mails 
may  be  regarded  as  running  accounts. 
Duvai  T.  U.  S.  (1889)  25  Ct  CI.  46. 

When  the  accounting  officers  of  the 
Treasury,  in  settling  the  accounts  of  a 
disbursing  officer  of  the  United  States, 
haye  allowed  an  alleged  payment  Upon 
the  genuine  receipt  of  the  party  to 
which  the  money  purports  to  have  been 
paid,  the  latter  cannot  be  suffered  to 
daim  the  money  of  the  government  in 
his  own  name  on  the  pretense  that  he 
gave  the  receipt  without  actually  re- 
ceiving the  money;  and  if  he  be  ag- 
grieved his  remedy  is  against  the  dis- 
bursing agent  of  the  government. 
a854)  7  Op.  Atty.  Gen.  40. 

Where  the  accounts  of  a  mail  con- 
tractor have  been  fuU^  settled,  and  no 
attempt  has  been  made  to  disturb  them 
for  many  years,  they  are  conclusive, 
and  9o  charge  can  now  be  made  against 
him  which  ought  to  have  been  settled 
then.     (1858)  9  Op.  Atty.  Gen.  198. 

20.  Opening  and  re-examination  ky 
■ocountlng  officers  of  aooounts  and 
efaims  settled  ky  them.F-/rhe  accounting 
officers  could  not  open  and  re-examine 
cases  decided  by  their  predecessors  ex- 
cept for  fraud,  errors  of  calculation,  or 
newly  discovered  evidence.  Waddell  v. 
17.  S.  (1890)  25  Ot  CL  323;  Patterson 
V.  U.  S.  (1893)  28  Ct  CI.  321;  Cot- 
ton V.  U.  S.  (1894)  29  Ct.  CI.  207; 
State  of  Maine  v.  U.  S.  (1901)  38  Ct 
a.  531,  553. 

The  refusal  of  the  Treas-ury  Depart- 
ment to  reopen  a  claim  is  a  final  dispo- 
sition of  it  Cotton  V.  U.  S.  (1894) 
29  Ct  CL  207. 

Items  of  account  had  once  been  pre- 
sented to  the  accounting  officers  and 
rejected,  and  afterwards  to  Congress 
and  rejected  by  that  body  in  part,  and 
the  rejected  items  were  again  presented 
to  the  accounting  officers  on  new  proof. 
Held,  that  they  could  not  reopen  the 
account  nor  take  any  new  testimony  in 
respect  to  those  item&'.  (1832)  2  Op. 
Atty.  G^n.  515. 

Where  Congress  directs  an  account  to 
be  opened  for  a  specific  purpose,  that 
purpose  only  can  be  subserved  by  so  do- 
ing.   Id. 

The  accounting  officers  may  make 
rests  and  settiements  in  account6*  which 
are  not  final  settiements,  and  which  may 
be  reviewed  and  corrected  whenever 
errors  or  false  items  are  found  therein; 
not,  however,  by  reopening  or  restating 
previous  adjustments,  but  by  making 
such  new  entries  as  bhall  produce  the 
proper  correction.  (1834)  2  Op.  Atty. 
Gen.  625. 

IWen  after  accounts  are  finally  closed, 
so  far  as  the  Auditors  are  concerned, 
there  may  be  cases  in  which  the  Comp- 
troller or  head  of  the  Department  may 
be  authorized  to  interfere  for  the  pur- 
pose of  correcting  errors  or  frauds 
which  may  have  been  discovered  after 
the  action  of  the  Auditor.  And  still 
further,  although  the  matter  may  have 
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pass'ed  beyond  the  reach  of  all  the  ex- 
ecutive officers,  the  government  may  yet 
be  entitied  to  surcharge  and  falsify  by 
an  appeal  to  the  appropriate  remedies 
furnished  by  the  judicial  tribunals.  But 
accounts  of  claimants  presented  for  set- 
tiement  in  the  ordinary  course  and  un- 
der the  general  laws,  and  long  since  ex- 
amined and  finally  settied,  cannot  be 
reopened  and  further  evidence  received 
in  respect  to  them.    Id. 

Accounts'  once  closed  and  settled  can- 
not be  opened,  except  on  the  principles 
governing  courts  of  equity  in  opening 
decrees.     (1836)  3  Op.  Atty.  Gen.  148. 

It  is  inexpedient  for  accounting  offi- 
cers in  any  case,  unless  thereunto  spe- 
cially directed  by  act  of  Congress,  to  re- 
adjudicate  upon  the  items  of  an  ac- 
count once  considered  and  settied  in 
their  offices.  (1839)  3  Op.  Atty.  Gen. 
461. 

Although  it  is  doubted  whether  an  ac- 
count which  has*  been  finally  adjusted, 
settied,  and  closed  ought  to  be  reopened, 
a  claim  which  had  not  been  closed,  or 
even  finally  adjusted,  may  be  settied 
without  violating  such  a  rule.  (1840)  3 
Op.  Atty.  Gen.  521. 

The  provision  of  Act  March  3,  1845, 
c.  71,  §  4,  5  Stat  764,  afterwards  re- 
pealed by  Act  Aug.  10,  1846,  c.  175,  § 
5,  9  Stat  71,  that  no  accounts  adjusted 
by  the  accounting  officers  of  the  Treas- 
ury should  be  reopened  without  author- 
ity of  law,  with  a  proviso  excepting 
cases  where  special  acts  had  been  or 
should  be  passed  for  the  relief  of  in- 
dividuals, established  a  general  rule  that 
adjusted  accounts  should  not  be  re- 
opened by  the  executive  without  author- 
ity from  the  legislative  department 
(1845)  4  Op.  Atty.  Gen.  37a  See 
(1845)  4  Op.  Atty.  Gen.  366,  369,  429. 

The  proviso  excepting  from  the  op- 
eration of  this  general  rule  cases  where 
special  acts  were  passed  for  the  relief 
of  individuals  merely  protected  them 
from  its  prohibition  as  if  the  section  had 
never  passed.  It  had  no  effect  to  fa- 
cilitate the  reopening  of  such  accounts. 
(1845)  4  Op.  Atty.  Gen.  378. 

A  claimant  who  appealed  to  Congress 
after  an  unsuccessful  application  at  the 
Department  must  abide  by  his  election, 
whether  the  result  be  favorable  or  oth- 
erwise.    (1845)  4  Op.  Atty.  Gen.  429. 

When  accounts  settied  at  the  Treas- 
ury are  for  any  lawful  cause  reopened 
at  the  request  of  a  claimant,  and  to  cor- 
rect errors  in  his  behalf,  they  are  to  be 
considered  open  for  errors*  in  behalf  of 
the  government  (1854)  6  Op.  Atty. 
Gen.  576. 

The  accounting  officers  had  no  author- 
ity in  1850  to  reopen  the  accounts  of 
an  officer  o(  the  Army  without  his  con- 
sent, after  they  had  been  finally  and 
condusively  settled  by  the  proper  de- 
partment in  1847,  and  charge  him  with 
a  sum  of  money  without  notice  to  him. 
(1860)  9  Op.  Atty.  Gen.  505. 

Irrespective  of  the  fourth  section  of 
the  Act  March  3,  1845|  c  71,  and  not- 
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withstanding  its  repeal  by  Act  Aug.  10, 
1846,  c.  175,  I  5,  9  Stat.  97,  a  settle- 
ment of  an  account  by  the  accounting 
officers,  in  pursuance  of  special  statu- 
tory authority,  which  purports  to  be 
final,  and  which,  having  passed  from 
their  hands,  has  been  consummated  by 
payment,  cannot  afterwards  be  opened 
and  readjusted  by  them.  (1862)  10  Op. 
Atty.  Gen.  231,  255. 

The  rule  applies  to  the  adjustment  of 
an  account  under  a  special  act  of  Con- 
gress, which,  when  it  purports*  to  be 
final,  cannot  be  reopened  without  fur- 
ther special  legislation.  (1862)  10  Op. 
Atty.  Gen.  231, 

An  account  is  adjusted  when  the  prop- 
er Auditor  and  Comptroller  have  stated 
and  certified  the  amount  due  on  it,  and 
the  head  of  the  department,  at  the  re- 
quest of  the  proper  officer,  has  drawn 
a  requisition  for  that  amount,  and  it  has 
been  paid  out  of  the  Treasxiry  to  the 
claimant.    Id. 

Where  the  account  of  a  Superintend- 
ent of  Indian  Affairs  was  finally  adjust- 
ed under  a  special  act  of  Congress,  and 
the  amount  allowed  duly  paid,  and  the 
accounting  officers  afterwards  made  an 
additional  statement  and  allowance  to 
the  claimant  the  Secretary  of  the  In- 
terior might  lawfully  refuse  to  sign  a 
requisition  upon  the  Treasury  for  such 
additional  allowance.    Id. 

No  subsequent  decision  upon  a  doubt- 
ful or  controverted  question  of  law,  es- 
sentially modifying  a  prevailing  rule 
which  was  applied  to  the  s-ettlement  of 
an  account,  would  authorize  the  reop- 
ening of  it,  with  a  view  to  a  readjust- 
ment of  it  in  accordance  with  such  de- 
cision. (1868)  12  Op.  Atty.  Gen.  386, 
388. 

Where  an  account  has  been  duly  ad- 
justed, settled,  and  closed  by  the  prop- 
er officers,  upon  a  full  knowledge  of  all 
the  facts,  and  no  errors  in  calculation 
have  been  made,  it  cannot  be  reopened 
without  express  authority  of  law. 
(1868)  12  Op.  Atty.  Gen.  386,  388; 
(1882)  17  Op.  Atty.  Gen.  353;  (1885) 
18  Op.  Atty.  Gen.  223. 

The  prohibition  in  R.  S.  S  191|  which 
was  repealed  by  the  Dockery  Act  of 
July  31,  1894,  c.  174,  §  8,  28  Stat.  207, 
against  the  changing  or  modifying  by 
heads  of  departments  of  balances  certi- 
fied by  the  Comptrollers  of  the  Treas- 
ury, did  not  apply  to  the  Comptrollers 
themselves.  (1877)  15  Op.  Atty.  Gen. 
192. 

The  provision  of  that  section  making 
findings  of  the  Comptrollers  "conclusive 
upon  the  executive  branch  of  the  gov- 
ernment" signified  only  that  such  find- 
ings were  not  to  be  revisable  by  any 
other  officer  or  officers  of  that  branch  of 
the  government.    Id. 

Whether  the  Comptrollers  were  au- 
thorized to  reopen  settlements*  made  by 
themselves  or  their  predecessors  in  of- 
fice depended  upon  considerations  found- 
ed on  the  law  independently  of  the  said 
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section;    its  provisions  had  no  bearing 
on  this  subject    Id. 

21.  Conciusiveness  of  balances  eerti- 
fled  by  accounting  officers  on  executive 
branch  of  oovernmentw— Before  the  pas- 
sage of  said  Act  March  30,  1868,  c.  256, 
§  1,  the  heads  of  departments  and  even 
the  President,  as  superior  officers, 
claimed  the  right  to  direct  the  account- 
ing officers  in  the  matter  of  accounting 
and  to  change  balances  found  by  them 
when  acting  on  their  own  judgment,  be- 
fore warrants  were  drawn  for  pay- 
ment, and  this  claim  of  right  was  fre- 
quently resisted  by  the  accounting  of- 
ficers. The  question  was  never  finally 
settled  until  the  enactment  of  that  act 
Thereafter,  for  the  purpose  of  draw- 
ing warrants  and  making  payments,  the 
balances  stated  by  the  accounting  offi- 
cers were  final  and  conclusive  upon  the 
executive  branch  of  the  Govemo^ent 
But  by  the  very  terms  of  the  act  they 
were  not  conclusive  upon  Congress  or 
the  proper  courts*.  Duval  v.  U.  S. 
(1889)  25  Ct.  CI.  46,  57;  (1882)  17  Op. 
Atty.  Gen.  353.  And  see  (1882)  17  Op. 
Atty.  Gen.  448. 

For  a  long  series  of  years,  extending 
from  the  first  organization  of  the  Treas- 
ury Department  to  1868,  there  was  a 
controversy  as  how  far,  if  at  all,  the 
balances  and  action  of  a  comptroller 
were  subject  to  revision  and  change  by 
the  heads  of  departments  or  the  Presi- 
dent. Upon  the  advice  of  several  At- 
torneys General,  the  question  was  prac- 
tically settled  against  the  right  of  the 
President  and  in  favor  of  that  of  the 
Secretary  of  the  Treasury.  But  the 
Comptrollers  yielded  with  reluctance, 
and  by  Act  March  30,  1868,  c  256,  §  1, 
15  Stat.  54,  the  balances  certified  by  the 
Comptrollers  were  made  conclusive  up- 
on the  executive  branch  of  the  govern- 
ment, and  subject  to  revision  only  by 
Congress  or  the  proper  courts,  and  the 
provisions  of  that  section  were  repro- 
duced in  R.  S.  f  191,  afterwards  re- 
pealed by  the  Dockery  Act  of  July  81, 
1894,  a  174,  f  8,  which  made  other  pro- 
visions on  the  subject,  post,  f  425.  Mc- 
Knight  V.  U.  S.  (1877)  13  Ct  CI.  292, 
307.  See  (1823)  1  Op.  Atty.  Gen.  624; 
(1829)  2  Op.  Atty.  Gen.  303;  (1832) 
2  Op.  Atty.  Gen.  508,  544;  (1852)  5 
Op.  Atty.  Gen.  630,  656;  (1864)  11 
Op.  Atty.  Gen.  14,  129.  See,  also,  Mc- 
Kee  V.  U.  S.  (1876)  12  Ct  CI.  504,  555, 
dis&entlng  opinion  of  Richardson,  J. 

Under  R.  S.  {  191,  the  decisions  of  the 
Comptroller,  so  far  as  they  related  to 
balances  of  accounts  found  and  stated 
by  him,  were  conclusive  upon  the  execu- 
tive branch  of  the  government,  but  in 
other  respects  the  Comptrollers  were  as 
much  subject  to  the  regulations  and  di- 
rectionv  of  the  Secretary  as  other  sub- 
ordinate officers  of  the  Treasury.  Real 
Estate  Savings  Bank  of  Pittsburgh  v. 
U.  S.(1880)  16Ct  CI.  335. 

The  provision  of  R.  S.  S  191,  that  the 
balances  stated  by  the  accounting  offi- 
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cers  should  be  conclusive  upon  the  ex- 
ecutive branch  of  the  government,  did 
not  conclude  the  head  of  an  Executive 
Department  in  the  exercise  of  his  legal 
discretion  as  to  orders  issued  to  hifif 
subordinates.  In  re  BiUings  (1888)  23 
Ct  CI.  166. 

After  the  Comptroller  had  made  a 
final  settlement  of  a  claim,  the  direction 
^*  the  Secretary  of  War  to  have  the 
^^Hiounts  re-examined  by  the  Quarter- 
Diaater  General  had  no  validity.  Balti- 
more &  O.  R.  Co.  V.  U.  S.  (1899)  34 
Ct  CL  484. 

The  President  is  not  an  auditor  or 
comptroller   of   accounts,    nor   the    ac- 
countant general  of  the  nation;   but  he 
Qiay  require  an  accounting  oflScer  and 
other  subordinate  executive  officers  to 
Perform  the  duty  imposed  on  them  by 
Statute.    (1864)  11  Op.  Atty.  Gen.  14. 
Where  a  claim  or  account  against  the 
jfovernment,  arising  in  the  military  serv- 
ice, had  been  adjusted  by  the  accounting 
officers  of  the  Treasury,  and  the  balance 
fband  due  thereon  certified  by  the  Comp- 
troller to  the  War  Department  for  pay- 
ment,   the  Secretary  of  War  could  not 
la-wfiiUy  withhold   his   requisition   sim- 
ply   on  the  ground  that  the  balance  so 
certified  was  in  excess  of  what  the  of- 
ficers- of  his  department  deemed  allow- 
able.     (1869)  13  Op.  Atty.  Gen.  6. 

AfV^liere  the  question  was  merely  one 
o^   computation  or  amount,  the  decision 
o^  ttie  accounting  officers  was  to  be  re- 
garded as  final.    Id. 

Tlxe  purpose  of  R.  S.  J  191,  was  to  de- 
clare the  effect  of  the  settlement  of  an 
account  by  the  accounting  officers  of 
the  Treasury  as  regards  the  executive 
branch  of  the  government,  not  to  de- 
fine or  explain  the  duties  of  those  offi- 
<^ers  relative  to  the  settlement  itself; 
and  the  provisions  thereof  comprehend 
^  l>alances  arising  upon  settlement  of 
accounts  which  it  becomes  the  duty  of 
tne  Comptroller  to  certify  to  the  heads 
5f  departments.  (1876)  15  Op.  Atty. 
^^^'  140. 

L  ,  ^-  S  191,  was  limited  to  cases  where 
Dalancee  were  found  upon  the  settlement 
♦],  ^^^^^'"^ts  or  claims,  and  certificates 
thereof  were  transmitted  to  the  head  of 


the 


proper  department  for  his  warrant 


Of  reqviisition ;  it  did  not  extend  to  any 
^®^  "^?'hcre  no  balance  was  certified,  or 
Jnere  the  whole  account  or  claim  was 
^Uo^ed.     (1877)   15  Op.  Atty.  Gen. 

**  "W'ns  the  duty  of  a  head  of  a  de- 
partment, after  facts  had  been  sub- 
?*Jte<i  under  R.  S.  §  191,  which,  in  his 
wogHi^Q^^  affected  the  correctness  of 
*  °^l«.xice  certified  to  him  upon  settle- 
^®fit  of  a  claim  by  the  proper  account- 
^S  officers  of  the  Treasury,  and  after 


the 


*^^rtlficate  had  been  returned  by  the 


^xnpt roller  with  the  decision  in  the 
^«©  reaffirmed,  to  isbue  his  requisition 
^^  payment  of  the  balance  certified. 
*8iU.iig  the  requisition  in  such  case  un- 
?^'  Pi-otest  was  without  effect  (1876) 
*-^  Qp.  Atty.  Gen.  596. 
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2Z  Statement  of  account  not  an 
award  of  arbitrators.— The  Comptroller 
of  the  Treasury  is  merely  an  account- 
ing officer,  the  agent  of  one  of  the  par- 
ties; he  has  authority  to  determine 
whether  the  Treasurer  shall  pay  a  de- 
mand in  the  form  and  amid  the  circum- 
stances of  its  presentation;  he  is  not 
an  arbitrator  to  settle  the  rights  of 
both  parties.  Real  Estate  Savings 
Bank  of  Pittsburgh  v.  U.  S.  (1880)  16 
Ct.  CI.  335,  350. 

An  account  stated  by  the  accounting 
officers,  showing  a  balance  due  to  a 
claimant,  does  not  constitute  an  award. 
Mississippi  Central  R.  R.  v.  U.  S. 
(1888)  23  Ct  CI.  27;  Mumford  v.  U. 
S.  (1896)  31  Ct  CI.  210. 

23.  Recovery  back  of  money  paid  on 
settlement  of  account.— On  the  settle- 
ment by  the  accounting  officers  of  the 
Treasury  of  the  account  of  one  who  was 
supposed  to  be,  but  was  not,  an  officer 
of  the  government,  he,  announcing  that 
he  would  not  be  concluded  thereby,  and 
protesting  that  the  allowance  was  in- 
sufficient, received  it,  and  brought  suit 
in  the  Court  of  Claims  for  a  balance 
which  he  claimed.  Held,  that  the  Unit- 
ed States  was  not  bound  by  the  settle- 
ment, and  was  entitled  to  recover  as  a 
counterclaim  the  amount  impiroperly 
paid  to  him  thereon.  McElrath  v.  U.  S. 
(1880)  102  U.  S.  420,  441,  26  L.  Ed, 
189,  affirming  judgment  (1876)  12  Ct 
CI.  201. 

Where  a  clerk  of  the  circuit  court  ex- 
pended money  for  clerk  hire,  and  the 
first  comptroller  of  the  treasury  de- 
manded from  the  clerk  the  payment  of 
a  specified  sum,  claiming  that  he  had 
expended  more  than  was  allowed  by 
law,  which  sum  the  derk  paid  over 
with  full  knowledge  of  all  the  facts  and 
without  duress  of  any  sort,  constituting 
a  voluntary  payment  the  money  could 
not  be  recovered.  Selby  v.  U.  S.  (D. 
C.  1891)  47  Fed.  800. 

Where  the  accounting  officers  of  the 
Treasury,  in  mistake  of  law,  have  certi- 
fied a  balance  in  favor  of  a  party  upon 
a  contract  or  obligation  which  was  in- 
valid, and  the  party  brings  a  suit  found- 
ed upon  the  same  contract,  the  United 
States  may  set  up  as  a  counterclaim 
and  recover  back  the  money  paid  on 
the  accounting  officers*  settlement,  ^ex 
BPquo  et  bono.  McKee  v.  U.  S.  (1876) 
12  Ct.  CI.  504. 

Where  the  accounting  officers  have 
jurisdiction  of  a  claim,  their  adjust- 
ment, in  the  absence  of  fraud  or  mis- 
take of  fact,  cannot  be  attacked  after 
payment,  and  the  money  be  recovered 
back,  because  of  their  mistake  of  law. 
Mullett  V.  U.  S.  (1886)  21  Ct  CI.  485, 
distinguishing  McElrath  v.  U.  S.  (1876) 
12  Ct  CI.  201. 

Where  the  responsible  officers  of  the 
government  give  a  construction  to  a 
statute,  upon  the  faith  of  which  a  con- 
tractor renders  a  service  and  receives 
his  pay,  the  government  cannot  subse- 
quently open  the  transaction  and  recov- 
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er  back  the  money  upon  a  different  in-  or  law.    Patterson  t.  U.  S.  (18d3)  28 

terpretation    of    the    law.      Alabama  Ct  CI.  321. 

Great  Southern  R.  Co.  ▼.  U.  S.  (1889)  Money  paid  to  a  public  officer  on  the 

25  Ct  CI.  30.  settlement  of  his  accounts  cannot  ordi- 

Balances  stated  by  the  accounting  of-  narily   be    recovered   back;    but  if  he 

ficers  are  not  conclusive  upon  the  judi-  opens  the  settlement  by  bringing  a  suit 

ciary,  and  will  not  preclude  the  govern-  for  compensation,  which  at  the  time  it 

ment   from   recovering  back   an  over-  was  supposed  he  was  not  entitled  to 

payment  made  in  mistake  of  fact    Du-  receive,  he  opens  the  whole  case,  and 

val  V,  U.  S.  (1889)  25  Ct  CI.  46.  the  United  States  can  maintain  a  coun- 

When  money  is  paid  after  careful  con-  terclaim  for  moneys  erroneously  paid 
sideration  by  the  proper  officers  of  the  him.  Toes  v.  U.  S.  (1895)  30  Ct  CL 
government  upon  settlements  made  by  370;  Id.  (1896)  31  Ct  CL  293. 
the  accounting  officers,  it  cannot  be  re- 
covered back  because  paid  in  mistake  Cited  without  definite  appiioation, 
of  law.  HUlborn  v.  U.  S.  (1892)  27  U,  S.  v.  Pinson  (1880)  102  U.  S.  548, 
Ct  CI.  547;  Yoes  v.  U.  S.  (1895)  30  Ct  550.  20  L.  Ed.  226;  U.  S.  v.  Brindle 
CL  370.  (1884)  4  Sup.  Ct  180,  182,  110  U.  S. 

Where  a  case  is  merely  that  of  exec-  688.  28  L.  Ed.  286;   U.  S.  v.  Windom 

utive  officers  reviewing  the  decisions  of  (1891)  11  Sup.  Ct  197,  199,  137  U.  S. 

their  predecessors  and  ascribing  to  the  636,  34  L.  Ed.  811;  U.  S.  v.  Harmon 

law  a  different  meaning  than  their  pred-  (1893)  13  Sup.  Ct  327,  329,  147  U.  S. 

ecessors  gave  to  it,  it  cannot  be  held  268,  37  L.  Ed.  164;  Jaedicke  v.  U.  S. 

that  former  payments  made  to  an  offi-  (1898)  85  Fed.  372,  374,  29  C.  C.  A. 

cer  were  made  in  mistake  either  of  fact  199. 

§  420.  (Act  July  31,  1894,  c.  174,  §  7.)     Settlement  of  accounts 
by  Auditors. 

Accounts  shall  be  examined  by  the  Auditors  as  follows: 
First.  The  Auditor  for  the  Treasury  Department  shall  receive  and 
examine  all  accounts  of  salaries  and  incidental  expenses  of  the  office 
of  the  Secretary  of  the  Treasury  and  all  bureaus  and  offices  under 
his  direction,  all  accounts  relating  to  the  customs  service,  public  debt, 
internal  revenue,  Treasurer  and  assistant  treasurers,  mints  and  as- 
say offices,  Bureau  of  Engraving  and  Printing,  Coast  and  Geodetic 
Survey,  Revenue-Cutter  Service,  Life-Saving  Service,  Light-House 
Board,  Marine-Hospital  Service,  public  buildings,  Steamboat-Inspec- 
tion Service,  immigration,  navigation.  Secret  Service,  Alaskan  fur- 
seal  fisheries,  and  to  all  other  business  within  the  jurisdiction  of 
the  Department  of  the  Treasury,  and  certify  the  balances  arising 
thereon  to  the  Division  of  Bookkeeping  and  Warrants. 

Second.  The  Auditor  for  the  War  Department  shall  receive  and 
examine  all  accounts  of  salaries  and  incidental  expenses  of  the  of- 
fice of  the  Secretary  of  War  and  all  bureaus  and  offices  under  his 
direction,  all  accounts  relating  to  the  military  establishment,  ar- 
mories and  arsenals,  national  cemeteries,  fortifications,  public  build- 
ings and  grounds  under  the  Chief  of  Engineers,  rivers  and  harbors, 
the  Military  Academy,  and  to  all  other  business  within  the  juris- 
diction of  the  Department  of  War,  and  certify  the  balances  arising 
thereon  to  the  Division  of  Bookkeeping  and  Warrants,  and  send 
forthwith  a  copy  of  each  certificate  to  the  Secretary  of  War. 

Third.  The  Auditor  for  the  Interior  Department  shall  receive  and 
examine  all  accounts  of  salaries  and  incidental  expenses  of  the  of- 
fice of  the  Secretary  of  the  Interior,  and  of  all  bureaus  and  offices 
under  his  direction,  and  all  accounts  relating  to  Army  and  Navy 
pensions.  Geological  Survey,  public  lands,  Indians,  Architect  of  the 
Capitol,  patents,  census,  and  to  all  other  business  within  the  juris- 
diction of  the  Department  of  the  Interior,  and  certify  the  balances 
arising  thereon  to  the  Division  of  Bookkeeping  and  Warrants,  and 
send  forthwith  a  copy  of  each  certificate  to  the  Secretary  of  the  In- 
terior. 

Fourth.  The  Auditor  for  the  Navy  Department  shall  receive  and 
examine  all  accounts  of  salaries  and  incidental  expenses  of  the  office 
of  the  Secretary  of  the  Navy,  and  of  all  bureaus  and  offices  under 
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his  direction,  all  accounts  relating  to  the  Naval  Establishment,  Ma- 
rine Corps,  Naval  Academy,  and  to  all  other  business  within  the 
jurisdiction  of  the  Department  of  the  Navy,  and  certify,  the  balances 
arising  thereon  to  the  Division  of  Bookkeeping  and  Warrants,  and 
send  forthwith  a  copy  of  each  certificate  to  the  Secretary  of  the 
Navy. 

Fifth.  The  Auditor  for  the  State  and  other  Departments  shall  re- 
ceive and  examine  all'  accounts  of  salaries  and  incidental  expenses  of 
the  offices  of  the  Secretary  of  State,  the  Attorney-General,  and  the 
Secretary  of  Agriculture,  and  of  all  bureaus  and  offices  under  their 
direction ;  all  accounts  relating  to  all  other  business  within  the  juris- 
diction of  the  Departments  of  State,  Justice,  and  Agriculture;  all 
accounts  relating  to  the  diplomatic  and  consular  service,  the  judicia- 
ry. United  States  courts,  judgments  of  United  States  courts,  Ex- 
ecutive Office,  Civil  Service  Commission,  Interstate  Commerce  Com- 
mission, Department  of  Labor,  District  of  Columbia,  Fish  Com- 
mission, Court  of  Claims  and  its  judgments,  Smithsonian  Institution, 
Territorial  governments,  the  Senate,  the  House  of  Representatives, 
the  Public  Printer,  Library  of  Congress,  Botanic  Garden,  and  ac- 
counts of  all  boards,  commissions,  and  establishments  of  the  Gov- 
ernment not  within  the  jurisdiction  of  any  of  the  Executive  Depart- 
ments. He  shall  certify  the  balances  arising  thereon  to  the  Division 
of  Bookkeeping  and  Warrants,  and  send  forthwith  a  copy  of  each 
certificate,  according  to  the  character  of  the  account,  to  the  Secre- 
tary of  the  Senate,  Clerk  of  the  House  of  Representatives,  Sergeant- 
at-Arms  of  the  House  of  Representatives,  or  the  chief  officer  of  the 
Executive  Department,  commission,  board,  or  establishment  con- 
cerned. 

Sbcth.  The  Auditor  for  the  Post-Office  Department  shall  receive 
and  examine  all  accounts  of  salaries  and  incidental  expenses  of  the 
office  of  the  Postmaster-General  and  of  all  bureaus  and  offices  un- 
^er  his  direction,  all  postal  and  money-order  accounts  of  post- 
niasters,  all  accounts  relating  to  the  transportation  of  the  mails,  and 
to  all  other  business  within  the  jurisdiction  of  the  Post-Office  De- 
partment, and  certify  the  balances  arising  thereon  to  the  Postmaster- 
^^ueral  for  accounts  of  the  postal  revenue  and  expenditures  there- 
^^'^^  and  to  the  Division  of  Bookkeeping  and  Warrants  for  other 
Accounts,  and  send  forthwith  copies  of  the  certificates  in  the  latter 
cases  to  the  Postmaster-General. 

The  further  duties  of  this  Auditor  shall  continue  as  now  defined 
by  law,  except  as  the  same  are  modified  by  the  provisions  of  this 
Act.    (28  Stat.  206.) 

This  section  was  part  of  the  Dockery  Act,  cited  above. 

See  notes  to  section  3  of  the  Act,  ante,  §  417. 

Provisions  at  the  end  of  subdivision  3  of  this  section,  omitted  here,  repealed 
R.  S.  §§  273  and  275,  and  amended  R.  S.  {  456. 

R.  S.  S{  273,  275,  so  repealed,  prescribed  duties  of  the  Second  Comptroller. 
The  office  of  Second  Comptroller  was  abolished,  and  the  duties  thereof  were 
transferred  to  the  Comptroller,  bj  section  4  of  this  act,  ante,  §  402. 

The  amendment  of  R.  S.  |  456,  by  the  same  subdivision,  consisted  in  the 
omission  of  provisions  for  the  settlement,  by  the  Commissioner  of  the  Gen- 
eral Land  Office,  of  accounts  relative  to  the  public  lands. 

The  farther  duties  of  the  Auditor  for  the  Post-Office  Department,  referred 
to  in  the  last  clause  of  the  above  section,  as  those  defined  by  law,  except  as 
modified  by  this  act,  were  prescribed  by  R.  S.  §  270,  repealed  by  this  act,  § 
277,  subd.  7,  {§  292-^00,  404-409,  792,  880,  3674,  3829,  3830,  3834^836, 
3856,  3862,  3864,  4020,  4049,  4050,  4055 ;  also  by  Act  March  3,  1875,  c.  128, 
I  4,  18  Stat  343;  Act  July  12,  1876,  c.  179,  S§  4,  6,  19  Stat.  80;  Act  May 
17,  1878,  c.  107,  §  3,  20  Stat.  62;  Act  Feb.  4.  1879,  c.  45,  20  Stat.  281;  Act 
Aug.  5,  1882,  c  389,  f  1,  22  Stat.  219;  Act  Jan.  22,  1894,  c.  17,  28  Stat  28; 
Act  Jan.  27.  1894,  c.  21,  §  4,  28  Stat.  32. 

Contracts  requiring  the  advance  of  money,  or  connected  with  the  settlement 
of  public  accountSi  were  required  to  be  deposited  in  the  offices  of  the  Auditor! 
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of  the  Treasury,  according  to  their  nature,  by  R.  S.  §  3743,  as  amended  by  sec- 
tion 18  of  this  act,  incorporated  in  that  section,  post,  §  6894. 

The  system  of  accounting  in  the  Treasury  Department  in  existence  before 
the  passage  of  this  act  was  fully  explained  in  13  Ct  CI.  292. 

The  Auditor  for  the  State  and  other  Departments  was  to  audit  the  accounts 
•  of  the  office  of  the  Secretary  of  Commerce  and  of  all  bureaus  and  offices  under 
his  direction,  and  all  accounts  relating  to  various  boards,  commissions,  etc., 
and  to  all  other  business  within  the  jurisdiction  of  the  Department  of  Com- 
merce, by  provisions  of  the  act  establishing  that  Department,  Act  Feb.  14, 
1903,  c.  552,  §  2,  post,  §  854. 

Similar  provisions  for  examination  by  said  Auditor  for  the  State  and  other 
Departments  of  accounts  of  the  office  of  Secretary  of  Labor  and  bureaus  and 
offices  under  his  direction,  and  accounts  relating  to  all  other  business  within 
the  jurisdiction  of  the  Department  of  Labor,  were  made  by  the  act  establishing 
that  Department,  Act  March  4,  1913,  c.  141,  {  2,  post,  {  933. 

The  Auditor  for  the  War  Department  was  to  audit  the  accounts  for  the 
Isthmian  Canal  Commission,  by  a  provision  of  Act  Feb.  3,  1905,  c.  297,  $  1,  33 
Stat.  647,  And  the  accounts  of  the  Panama  Canal  under  Act  Aug.  24,  1912, 
c.  390,  37  Stat.  560,  were  to  continue  to  be  audited  by  him,  by  a  provision  of 
Act  Oct.  22,  1913,  c.  32,  post,  f  423. 

Payment  of  final  judgments  and  awards  rendered  against  the  United  States 
by  the  Court  of  Claims,  and  of  final  judgments  rendered  against  the  United 
States  by  the  circuit  and  district  courts,  under  appropriations  by  Congress,  is 
to  be  made  on  settlements  by  the  Auditor  for  the  department  or  branch  of  the 
public  service  having  jurisdiction  over  the  subject-matter  out  of  which  the 
claims  arose,  by  a  provision  of  Act  Feb.  18,  1904,  c.  160,  §  1,  post,  §  6408. 

The  accounts  of  individual  paymasters  in  the  Army  were  required  to  be 
analyzed  under  the  several  heads  of  the  appropriation,'  and  recorded  in  detail 
by  the  Paymaster-General,  before  they  were  forwarded  to  the  Treasury  De- 
partment for  final  audit,  by  a  provision  of  Act  March  2,  1905,  c.  1307,  post,  § 
1802. 

The  settlement  of  accounts  of  deceased  officers  and  enlisted  men  of  the 
Army,  and  allowance  of  the  amount  found  due,  without  administration,  to  the 
decedent's  widow  or  heirs,  were  authorized  by  a  provision  of  Act  June  30, 
1906,  c.  .3914,  §  1,  post,  S  2203. 

The  mode  of  stating  balances  to  be  certified  for  arrears  of  pay  or  for  boun- 
ty to  volunteers,  and  for  commutation  of  rations  to  prisoners  of  war  and  to 
soldiers  on  furlough,  was  prescribed  by  a  provision  of  Act  March  4,  1907,  c. 
2918,  I  1,  post,  S  451. 

The  Auditor  for  the  Post-Office  Department  was  to  maintain  a  complete 
and  permanent  record  of  all  unpaid  money  orders  issued  by  postmasters,  by  a 
provision  of  Act  May  27,  1908,  c.  206,  post,  f  7571. 

The  Auditor  for  the  State  and  other  Departments  was  to  act  as  conservator 
of  such  part  of  the  estates  of  citizens  of  the  United  States  dying  abroad  as 
may  be  received  at  the  Treasury  from  consuls,  etc..  by  an  amendment  of  Rev. 
St.  §  1709,  by  Act  March  3.  1911,  c  223,  post,  §  3162. 

Notes  of  Beelsions 

Scope  of  authority  of  accounting  of-  Where  a  consul  has  collected  extra 

fleers.— The  accounting  officers  cannot  wages  of  the  master  of  a  vessel  in  a 

inquire  into  the  wisdom,  expediency,  or  foreign  port,  or  requested  collection  of 

necessity  of  assigning  am  officer  of  the  such  extra  wages  on  the  arrival  of  the 

Army  to  a  command  above   that  per-  vessel  in  the  United  States,  it  is  not 

taining  to  his  grade,  but  may  inquire  competent    to    the    Secretary    of    the 

whether   the    order   of    assignment   to  Treasury     or     any     bureau     of     the 

higher  command  was  carried  into  effect  Treasury  Department,  in  the  examina- 

according  to  law,  and  to  what  extent  tion  of  the  accounts  of  the  consul,  to 

the-  officer    performed    the    service    to  do    anything    more     than    revise    the 

which  he  was  assigned.    Glenn  v.  U.  S.  amount  of  the  collection  and  determine 

(1902)  37  Ct  CI.  254.  its   arithmetical  accuracy.      (1879)    16 

The  records  of  the  War  Department  Op.  Atty.  Gen.  268. 

(apart  from  the  opinions  and  conclu-  Opening   and   re-oxamination   by  ao- 

sions  of  the  officer  having  the  custody  counting  officers  of  accounts  and  claims 

thereof)  are  the  best  evidence  of  an  of-  settled  by  them.— Where  the  accounts 

ficer's  status  in  the  service;  but,  if  the  of   a   disbursing  officer   of   the   army, 

record  does  not  disclose  the  facts  es-  which  were  duly  audited  and  allowed, 

sential  to  the  accounting  officers  admin-  were  restated  by  the  treasury  depart- 

istering  the  law,  they  may  accept  from  ment  nearly  10  years  later,  and  a  claim 

other  sources  the  necessary  competent  made    against   the    officer   for    a   sum 

evidence.    Northup  ▼•  U.  S. '(1009)  46  shown  to  be  due  from  him  by  the  re- 

Ct  CL  50.  statement,  the  burden  rests  upon  tho 
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United   States  to  falsify  the  accounts  officers;  but  if  a  claim  be  reopened  by 

previously  allowed  by  dear  and  satis-  the   action   of  the   accounting   officers, 

factory  proof.     U.  S.  ▼.  Butler  (O.  G.  then  the  decision  of  either  court  must 

1902)  114  Fed.  582.  be  followed  in  the  final  disposition  of 

A  claim  once  settled  by  the  account-  the  claim.     Blazek  v.  U.  S.  (1909)  44 

ing  officers  cannot  be  reviewed  because  C*-  d*  1^8. 

of  a  subsequent  adjudication  by  the  Su-  Cited    without    definite    application, 

preme  Court  or  by  the  Court  of  Claims  U.  S.  v.  Bailey  (D.  C.  1913)  207  Fed. 

adverse  to  the  ruling  of  the  accounting  782,  784. 

§  421.  (Act  Feb.  14,  1903,  c.  552,  §  2.)  Settlement  of  accounts 
of  Department  of  Commerce. 
The  Auditor  for  the  State  and  other  Departments  shall  receive 
and  examine  all  accounts  of  salaries  and  incidental  expenses  of 
the  office  of  the  Secretary  of  Commerce  and  Labor,  and  of  all  bu- 
reaus and  offices  under  nis  direction,  all  accounts  relating  to  the 
Light-House  Board,  Steamboat-Inspection  Service,  Immigration, 
Navigation,  Alaskan  fur-seal  fisheries,  the  National  Bureau  of 
Standards,  Coast  and  Geodetic  Survey,  Census,  Department  of  Labor, 
Fish  Commission  and  to  all  other  business  within  the  jurisdiction  of 
the  Department  of  Commerce  and  Labor,  and  certify  the  balances 
arising  thereon  to  the  Division  of  Bookkeeping  and  Warrants  and 
send  forthwith  a  copy  of  each  certificate  to  the  Secretary  of  Com- 
merce and  Labor.    (32  Stat.  826.) 

These  provisions  were  part  of  section  2  of  the  *'Act  to  establish  the  De- 
partment of  Commerce  and  Labor,"  cited  above.  Other  provisions  of  the  act 
are  set  forth  under  Title  XII  A,  "The  Department  of  CJommerce,"  post,  §§  853, 
854,  856-861. 

§  422.  (Act  March  4,  1913,  c.  141,  §  2.)     Settlement  of  accounts 
of  Department  of  Labor. 

The  Auditor  for  the  State  and  Other  Departments  shall  re- 
ceive and  examine  all  accounts  of  salaries  and  incidental  expenses 
of  the  office  of  the  Secretary  of  Labor  and  of  all  bureaus  and  of- 
fices under  his  direction,  and  all  accounts  relating  to  all  other  busi- 
ness within  the  jurisdiction  of  the  Department  of  Labor,  and  cer- 
tify the  balances  arising  thereon  to  the  division  o^  bookkeeping 
and  warrants  and  send  forthwith  a  copy  of  each  certificate  to 
the  Secretary  of  Labor.    (57  Stat.  737.) 

These  provisions  were  part  of  section  2  of  the  "Act  to  create  a  Department 
of  Labor/*  cited  above.  Other  provisions  of  the  act  are  set  forth  under  Title 
XII  B,  •^The  Department  of  Labor,"  post,  §§  932-936,  940-942. 

§  423.  (Act  Oct.  22,  1913,  c.  32.)  Settlement  of  money  accounts 
of  Panama  Canal,  under  Panama  Canal  Act. 
The  money  accounts  of  the  Panama  Canal,  under  the  Panama 
Canal  Act  of  August  twenty-fourth,  nineteen  hundred  and  twelve 
(Statutes  at  Large,  volume  thirty-seven,  page  five  hundred  and 
sixty),  shall  continue  to  be  audited  by  the  Auditor  for  the  War 
Department.     (38  Stat.  209.) 

This  was  a  provision  of  the  urgent  deficiency  act  for  the  fiscal  year  1913, 
cited  above. 

The  Panama  Canal  Act  of  Aug.  24,  1912,  c.  890,  mentioned  in  this  provi- 
sion, is  set  forth  post,  §S  10037-10049. 

A  previous  provision,  that  the  accounts  for  the  Isthmian  Canal  Commission 
should  be  audited  by  the  Auditor  for  the  War  Department,  of  Act  Feb.  3, 
1905,  c.  297,  §  1,  33  Stt^t.  647,  was  superseded  by  the  discontinuance  of  said 
Commission  by  executive  order  of  the  President  pursuant  to  said  Panama 
Canal  Act  of  Aug.  24, 1912,  c.  390,  f  4,  post,  §  10040. 

§  424.  (Act  Aug.  24,  1912,  c.  389,  §  10.)     Settlement  of  accounts 
of  expenditures  in  Postal  Savings  System. 
All  expenditures  in  the  Postal  Savings  System  shall  be  audited 
by  the  Auditor  for  the  Post  Office  Department.    {37  Stat.  559.) 

Thia  was  a  proviso  accompanying  an  appropriation  to  continue  the  estab- 
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liBhment  and  extension  of  postal  savings  depositories  In  the  postal  service  ap- 
propriation act  for  the  fiscal  year  1013,  cited  above. 

It  superseded  a  similar  provision  of  the  postal  service  appropriation  act  for 
the  preceding  year,  Act  March  4,  1911,  c  241,  {  5,  36  Stat  1340. 

§  425.  (Act  July  31,  1894,  c.   174,  §  8.)     Conclusiveness  of  bal- 
ances certified  by  Auditors,  and  revision  of  accounts. 

The  balances  which  may  from  time  to  time  be  certified  by  the 
Auditors  to  the  Division  of  Bookkeeping  and  Warrants,  or  to  the 
Postmaster-General,  upon  the  settlements  of  public  accounts,  shall 
be  final  and  conclusive  upon  the  Executive  Branch  of  the  Govern- 
ment, except  that  any  person  whose  accounts  may  have  been  set- 
tled, the  head  of  the  Executive  Department,  or  of  the  board,  com- 
mission, or  establishment  not  under  the  jurisdiction  of  an  Executive 
Department,  to  which  the  account  pertains,  or  the  Comptroller  of 
the  Treasury,  may,  within  a  year,  obtain  a  revision  of  the  said  ac- 
count by  the  Comptroller  of  the  Treasury,  whose  decision  upon  such 
revision  shall  be  final  and  conclusive  upon  the  Executive  Branch  of 
the  Government:  Provided,  That  the  Secretary  of  the  Treasury 
may,  when  in  his  judgment  the  interests  of  the  Government  require 
it,  suspend  payment  and  direct  the  re-examination  of  any  account. 

Upon  a  certificate  by  the  Comptroller  of  the  Treasury  of  any  dif- 
ferences ascertained  by  him  upon  revision  the  Auditor  who  shall 
have  audited  the  account  shall  state  an  account  of  such  differences, 
and  certify  it  to  the  Division  of  Bookkeeping  and  Warrants,  except 
that  balances  found  and  accounts  stated  as  aforesaid  by  the  Auditor 
for  the  Post-Office  Department  for  postal  revenues  and  expendi- 
tures therefrom  shall  be  certified  to  the  Postmaster-General. 

Any  person  accepting  payment  under  a  settlement  by  an  Auditor 
shall  be  thereby  precluded  from  obtaining  a  revision  of  such  set- 
tlement as  to  any  items  upon  which  payment  is  accepted ;  but  noth- 
ing in  this  Act  shall  prevent  an  Auditor  from  suspending  items  in 
an  account  in  order  to  obtain  further  evidence  or  explanations  neces- 
sary to  their  settlement.  When  suspended  items  are  finally  settled 
a  revision  may  be  had  as  in  the  case  of  the  original  settlement. 
Action  upon  .any  account  or  business  shall  not  be  delayed  awaiting 
applications  for  revision:  Provided,  That  the  Secretary  of  the 
Treasury  shall  make  regulations  fixing  the  time  which  shall  expire 
before  a  warrant  is  issued  in  payment  of  an  account  certified  as 
provided  in  sections  seven  and  eight  of  this  Act. 

The  Auditors  shall,  under  the  direction  of  the  Comptroller  of  the 
Treasury,  preserve,  with  their  vouchers  and  certificates,  all  accounts 
which  have  been  finally  adjusted.' 

All  decisions  by  Auditors  making  an  original  construction  or 
modifying  an  existing  construction  of  statutes  shall  be  forthwith  re- 
ported to  the  Comptroller  of  the  Treasury,  and  items  in  any  ac- 
count affected  by  such  decisions  shall  be  suspended  and  payment 
thereof  withheld  until  the  Comptroller  of  the  Treasury  shall  approve, 
disapprove,  or  modify  such  decisions  and  certify  his  actions  to  the 
Auditor.  All  decisions  made  by  the  Comptroller  of  the  Treasury 
under  this  Act  shall  be  forthwith  transmitted  to  the  Auditor  or 
Auditors  whose  duties  are  affected  thereby. 

Disbursing  officers,  or  the  head  of  any  Executive  Department,  or 
other  establishment  not  under  any  of  the  Executive  Departments, 
may  apply  for  and  the  Comptroller  of  the  Treasury  shall  render  his 
decision  upon  any  question  involving  a  payment  to  be  made  by 
them  or  under  them,  which  decision,  when  rendered,  shall  govern 
the  Auditor  and  the  Comptroller  of  the  Treasury  in  passing  upon  the 
account  containing  said  disbursement.     (28  Stat.  207.) 
This  section  was  part  of  the  Dockery  Act,  cited  above. 
See  notes  to  section  3  of  this  act,  ante,  {  417. 
A  proYision  at  the  end  of  this  section,  omitted  here,  repealed  R.  S.  {{  191 
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and  270.  R.  S.  |  191,  so  repealed,  made  settlements  of  public  accounts  in  the 
Treasury  Department  conclusiye  upon  the  executive  branch  of  the  Govern- 
ment R.  S.  §  270,  also  repealed  thereby,  authorized  an  appeal  to  the  First 
Comptroller  from  settlements  of  postal  accounts.  Substitutes  for  both  sections 
ore  contained  in  the  provisions  of  this  section. 

Notes  of  Beoisloiui 


Coneiusiveness  of  decisions  of  Comp- 
trollsr   OD   revision    of   accounts.— Act 

March  3.  1887,  post,  §  091  (20),  giving 
the  circuit  and  district  courts  concur- 
rent jurisdiction  of  claims  against  the 
United  States,  excepts  "claims  which 
have  heretofore  been  rejected  or  re- 
ported on  adversely  by  any  court,  de- 
partment, or  commission  authorized  to 
hear  and  determine  the  same."  R.  S. 
{  269  (since  repealed),  directs  the  first 
comptroller  of  the  treasury  "to  super- 
intend the  adjustment  and  preservation 
of  the  public  accounts  subject  to  his 
revision;"  and  section  191  (since  re- 
pealed), provides  that  the  balances 
which  may  from  time  to  time  be  certi- 
fied to  the  heads  of  departments  by  the 
comptrollers  of  the  treasury,  upon  the 
settlement  of  public  accounts,  shall  be 
conclusive  upon  the  executive  branch  of 
the  government,  and  be  subject  to  re- 
vision only  by  congress  or  the  proper 
courts.  Held,  that  the  disallowance  of 
a  circuit  court  commissioner's  fees  by 
the  first  comptroller  of  the  treasury  Is 
not  within  the  exception.  U.  S.  v. 
Rand  (1892)  53  Fed.  348,  3  C.  C.  A. 
556,  following  Harmon  v.  U.  S.  (C.  C. 
1890)  43  Fed.  560.  The  proviso  must 
be  limited  to  a  rejection  of  a  claim,  or 
an  adverse  report  thereon,  by  a  court, 
department,  or  commission  which  de- 
termines the  rights  of  parties,  and  that 
therefore  the  disallowance  of  a  mar- 
shal's account  for  fees  by  the  first 
comptroller  of  the  treasury  was  not 
within  the  proviso,  as  his  decision  was 
conclusive  only  within  the  executive  de- 
partment Harmon  v.  U.  S.  (C.  C. 
1890)  43  Fed.  560,  judgment  affirmed 
U.  S,  V.  Harmon  (1893)  13  Sup.  Ct 
327,  147  U.  S.  268,  37  L.  Ed.  164.  The 
provision  of  this  section  that  the  find- 
ing of  the  comptroller  on  claims  against 
the  United  States  shall  be  final  and  con- 
clusive as  to  the  executive  branch  of 
the  government,  does  not  render  such 
finding  conclusive  on  the  courts,  but 
leaves  the  merits  open  for  judicial  de- 
termination. U.  S.  V.  Gillmore  (C.  O. 
1911)  180  Fed.  761. 

A  settlement  having  been  made  in 
1906,  it  was  too  late  to  reopen  it  for  a 
revision  by  the  Comptroller  of  the 
Treasury  upon  application  made  several 
years  thereafter.  Hinkley  &  Powers  v. 
U.  S.  (1913)  49  Ct  CI  148.     • 


Claims   to   which   applicable.— Where 

the  claim  of  an  army  officer  for  the 
loss  of  private  property  in  the  service, 
filed  under  Act  March  3,  1885,  post,  § 
6403,  was  audited,  allowed,  and  paid  in 
the  usual  manner,  the  government  can- 
not reclaim  the  money  without  showing 
th&t  it  was  obtained  by  fraud  or  paid 
under  a  mistake  of  fact.  This  act  does 
not  authorize  the  comptroller  to  take  up 
a  claim  and  revise  it  of  his  own  motion, 
ex  parte,  after  it  has  been  paid  in  the 
regular  course  of  business,  and  there- 
by create  a  legal  demand  against  the 
claimant  for  repayment  of  the  money 
received,  but  applies  only  to  claims* 
which  are  unpaid,  and  therefore  still 
pending.  U.  S.  v.  Olmsted  (1902)  118 
Fed.  433,  55  C.  C.  A.  249. 

Decisions  of  Comptroller  on  questions 
involving  payments  to  be  made.— This 

section  makes  it  obligatory  upon  the 
Comptroller  of  the  Treasury  to  render 
a  decision  upon  any  question  involving 
a  payment  to  be  made  by  or  under  the 
head  of  any  Executive  Department,  and 
contemplates  the  construction  by  him 
of  statutes.  (1895)  21  Op.  Atty.  Gen. 
178,  181. 

The  Comptroller  of  the  Treasury  is 
charged  with  the  duty  of  rendering  de- 
cisions upon  questions  'involving  pay- 
ments to  be  made  by  or  under  the  head 
of  an  Executive  Department,  and  his 
decision  is  final  as  to  all  executive  offi- 
cers. (1899)  22  Op.  Atty.  Gen.  681; 
(1901)  23  Op.  Atty.  Gen.  468. 

The  decision  of  the  Comptroller  as  to 
whether  a  retired  army  officer  advanced 
in  rank  and  pay  under  the  Act  of  April 
23,  1904,  may  be  paid  at  the  advanced 
rate  before  the  Senate  has  consented 
to  the  advancement,  is  conclusive. 
(1904)  25  Op.  Atty.  Gen.  185. 

The  authority  conferred  upon  the 
Comptroller  of  the  Treasury  by  this 
section  to  decide  questions  involving 
payments  to  be  made  from  the  Treas- 
ury is  complete;  but  that  act  does  not 
establish  a  rule  which  is  universal  and 
without  exception.  Congress  did  not, 
by  that  enactment,  intend  to  shorten  the 
reach  of  R.  S.  §§  354,  356,  post,  §§  529, 
531,  or  to  repeal  pro  tanto  those  sec- 
tions.    (1904)  25  Op.  Atty.  Gen.  301. 

Cited  without  definite  application, 
Moseley  v.  U.  S.  (1900)  35  Ct  a.  347. 


§  426.  (Act  July  31,  1894,  c.  174,  §  9.)     Application  of  laws  relat- 
ing to  Auditors. 

All  laws  not  inconsistent  with  this  Act,  relating  to  the  Auditors 
of  the  Treasury  in  connection  with  any  matter,  shall  be  understood 
in  each  case  to  relate  to  the  Auditor  to  whom  this  Act  assigns  the 
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business  of  the  Executive  Department  or  other  establishments  con- 
cerned in  that  matter.    (28  Stat.  208.) 

This  provision  was  part  of  section  9  of  the  Dockery  Act,  cited  above. 

The  preceding  portion  of  the  section,  relating  to  the  eifect  of  the  changes  in 
designations  and  the  duties  of  the  Comptroller  and  the  Auditors,  is  set  forth 
ante,  §  403. 

See  notes  to  section  3  of  the  act,  ante,  |  417. 

Provisions  of  section  10  of  this  act,  which  established  the  Division  of  Book- 
keeping and  Warrants,  to  keep  all  accounts  of  receipts  and  expenditures  of 
public  money  except  those  relating  to  the  postal  revenue  and  expenditures 
therefrom,  and  repealed  R.  S.  §  313,  and  so  much  of  R.  S.  §§  283,  3675,  as  re- 
quired those  accounts  to  be  kept  by  certain  Auditors  and  the  Register  of  the 
Treasury,  is  set  forth  ante,  §  356. 

§  427.  (Act  July  31,  1894,  c.  174,  §  11.)  Requisitions  for  advances 
and  warrants  for  payment  of  money. 
Every  requisition  for  an  advance  of  money,  before  being  acted 
on  by  the  Secretary  of  the  Treasury,  shall  be  sent  to  the  proper  Au- 
ditor for  action  thereon  as  required  by  section  twelve  of  this  Act. 
.  All  warrants,  when  authorized  by  law  and  signed  by  the  Secretary 
of  the  Treasury,  shall  be  countersigned  by  the  Comptroller  of  the 
Treasury,  and  all  warrants  for  the  piayment  of  money  shall  be  ac- 
companied either  by  the  Auditor's  certificate,  mentioned  in  section 
seven  of  this  Act,  or  by  the  requisition  for  advance  of  money,  which 
certificate  or  requisition  shall  specify  the  particular  appropriation  to 
which  the  same  should  be  charged,  instead  of  being  specified  on  the 
warrant,  as  now  provided  by  section  thirty-six  hundred  and  seven- 
ty-five of  the  Revised  Statutes ;  and  shall  also  go  with  the  warrant 
to  the  Treasurer,  who  shall  return  the  certificate  or  requisition  to 
the  proper  Auditor,  with  the  date  and  amount  of  the  draft  issued 
indorsed  thereon.  Requisitions  for  the  payment  of  money  on  all 
audited  accounts,  or  for  covering  money  into  the  Treasury,  shall 
not  hereafter  be  required.  And  requisitions  for  advances  of  money 
shall  not  be  countersigned  by  the  Comptroller  of  the  Treasury. 
(28  Stat.  209.) 

This  section  was  part  of  the  Dockery  Act,  cited  above. 

See  notes  to  section  3  of  the  act,  ante,  §  417. 

A  provision  at  the  end  of  this  section,  omitted  here,  repealed  R.  S.  §  2G9, 
which  prescribed  the  duties  of  the  First  Comptroller,  and  so  much  of  R.  S.  { 
305,  as  required  the  Register  of  the  Treasury  to  record  warrants.  Said  re- 
pealed provisions  were  superseded  by  those  of  this  act. 

Section  7  of  this  act,  mentioned  in  this  section,  is  set  forth  ante,  §  420. 

R.  S.  §  3675,  also  mentioned  in  this  section,  is  set  forth  post,  |  6748. 

A  requisition  for  an  advance  may  be  disapproved  by  the  Auditor  for  delin- 
quency of  the  officer  in  rendering  his  accounts,  or  for  other  reasons  arising  out 
of  the  condition  of  his  accounts,  by  a  provision  of  section  12  of  this  act,  post, 
§  428. 

Notes  of  Beoislons 

See  §  425,  ante,  and  notes  thereunder. 

§  428.  (Act  July  31,  1894,  c.  174,  §  12,  as  amended  by  Act  March 
2,  1895,  c.  177,  §  4.)     Rendition  of  current  accounts  for  ad- 
ministrative examination,  and  transmission  to  Auditors;   reg- 
ulations and  orders  relating  thereto. 
All  monthly  accounts  shall  be  mailed  or  otherwise  sent  to  the 
proper  officer  at  Washington  within  ten  days  after  the  end  of  the 
month  to  which  they  relate,  and  quarterly  and  other  accounts  within 
twenty  days  after  the  period  to  which  they  relate,  and  shall  be  trans- 
mitted to  and  received  by  the  Auditors  within  twenty  days  of  their 
actual  receipt  at  the  proper  office  in  Washington  in  the  case  of 
monthly,  and  sixty  days  in  the  case  of  quarterly  and  other  accounts. 
Should  there  be  any  deHnquency  in  this  regard  at  the  time  of  the 
receipt  by  the  Auditor  of  a  requisition  for  an  advance  of  money, 
he  shall  disapprove  the  requisition,  which  he  may  also  do  for  other 
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reasons  arising  out  of  the  condition  of  the  officer's  accounts  for 
whom  the  advance  is  requested;  but  the  Secretary  of  the  Treasury 
may  overrule  the  Auditor's  decision  as  to  the  sufficiency  of  these 
latter  reasons :  Provided,  That  the  Secretary  of  the  Treasury  shall 
prescribe  suitable  rules  and  regulations,  and  may  make  orders  in 
particular  cases,  relaxing  the  requirement  of  mailing  or  otherwise 
sending  accounts,  as  aforesaid,  within  ten  or  twenty  days,  or  waiv- 
ing delinquency,  in  such  cases  only  in  which  there  is,  or  is  likely  to 
be,  a  manifest  physical  difficulty  in  complying  with  the  same,  it  be- 
ing the  purpose  of  this  provision  to  require  the  prompt  rendition 
of  accounts  without  regard  to  the  mere  convenience  of  the  officers, 
and  to  forbid  the  advance  of  money  to  those  delinquent  in  render- 
ing them :  Provided  further.  That  should  there  be  a  delay  by  the 
administrative  Departments  beyond  the  aforesaid  twenty  or  sixty 
days  in  transmitting  accounts,  an  order  of  the  President,  or,  in  the 
event  of  the  absence  from  the  seat  of  Government  or  sickness  of 
the  President,  an  order  of  the  Secretary  of  the  Treasury,  in  the 
particular  case,  shall  be  necessary  to  authorize  the  advance  of  money 
requested:  And  provided  further,  That  this  section  shall  not  apply 
to  accounts  of  the  postal  revenue  and  expenditures  therefrom,  which 
shall  be  rendered  as  now  required  by  law.  (28  Stat.  209.  28  Stat. 
807.) 

These  provisioDs  were  part  of  section  12  of  the  Dockery  Act,  as  amended  by 
Act  March  2,  1895,  c.  177,  |  4,  also  cited  above. 
See  notes  to  section  3  of  the  act,  ante,  §  417. 

The  amendment  of  this  section  by  Act  March  2,  1805,  c.  177,  §  4,  cited  above, 
consisted  in  the  insertion,  in  the  second  proviso,  of  the  clause  providing  that, 
"in  the  event  of  the  absence  from  the  seat  of  Government  or  sickness  of  the 
President,  an  order  of  the  Secretary  of  the  Treasury"  may  authorize  the 
advance  of  money ;  the  section  originally  enacted  having  provided  only  for  an 
order  of  the  President  for  such  purpose. 

A  further  provision  of  this  section,  requiring  a  report  to  Congress  by  the  Sec- 
retary of  the  Treasury  of  officers  delinquent  in  rendering  accounts  or  in  mak- 
ing payment  on  settlement  of  accounts,  is  set  forth,  as  amended  by  Act  May 
28.  1896.  c.  252,  §  4,  ante,  §  390. 

Further  provisions,  at  the  end  of  this  section,  omitted  here,  repealed  R.  S. 
U  250  and  272,  and  amended  R.  S.  §  3672,  by  striking  out  part  thereof. 

R.  S.  §  250,  so  repealed  by  this  section,  empowered  the  Secretary  of  the 
Treasury  to  require  settlements  of  accounts  of  public  money  within  the  fiscal 
year  or  other  fixed  period.  R.  S.  §  272,  also  repealed  thereby,  required  a  re- 
port to  Congress  by  the  First  Comptroller  of  officers  failing  to  make  settle- 
ment 

The  provision  of  R.  S.  §  3622,  stricken  therefrom  by  said  amendment,  was 
superseded  by  provisions  of  this  section. 

Further  provisions  requiring  the  administrative  examination  of  accounts  to 
be  made  as  contemplated  by  this  act,  and  relating  to  the  preparation  and  ex- 
amination of  vouchers  and  pay  rolls,  contained  in  Act  Aug.  23,  1912,  c.  350, 
i  1,  are  set  forth  post,  |  429. 

Provisions  for  modifying  the  requirements  as  to  the  time  for  rendering  and 
transmitting  accounts,  when,  in  the  opinion  of  the  Attorney-General,  it  will 
be  impossible  for  accounts  pertaining  to  the  courts  in  Alaska  to  be  transmitted 
to  the  Department  of  Justice  within  the  time  prescribed  by  law,  were  made 
by  Act  March  3,  1909,  c.  269,  |  10,  post,  §  430. 

The  time  for  the  administrative  examination  of  monthly  accounts  of  ex- 
penditures for  the  Army  was  extended  from  20  days,  as  limited  by  this  sec- 
tion, to  60  days,  by  a  provision  of  Act  March  2,  1901,  c.  803,  post,  §  431. 

The  time  for  the  transmission  of  accounts  of  marshals  and  other  disbursing 
officers  of  the  Department  of  Justice  to  the  Auditor  was  extended  from  60  to 
80  days,  by  a  provision  of  Act  March  4,  1907,  c.  2918,  §  1,  post,  §  432. 

Heads  of  Departments  and  other  officers  were  required  to  make  regulations 
to  secure  a  proper  administrative  examination  of  accounts,  as  required  by  this 
section,  before  transmission  to  the  Auditors,  by  section  22  of  the  act,  post,  § 
437. 

Special  provisions  as  to  accounts  in  the  customs  service  were  made  by  R.  S. 
U  2639,  2645,  2647,  post,  §§  5380,  5385,  5387. 

Distinct  accounts,  according  to  the  appropriation,   of  public   money,   were 
reqaired  by  R.  S.  §.*   3623,  post,  f  6618. 
Failure  of  an  officer  to  render  account  of  public  money  was  declared  to  be 
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and  was  punished  as  embezzlement,  by  R.  S.  f  5491,  incorporated  into  Grim. 
Code,  §  90,  post,  |  10258. 

The  Auditors  are  to  superintend  the  recovery  of  debts  certified  by  them 
to  be  due  to  the  United  States,  by  a  provision  of  section  4  of  this  act,  post,  { 
443. 

Notes  of  X>eoiBions 

Jurisdiction  of  courts^— Act  June  27,  ly  and  quarterly  accounts  of  officers  to 

1S9S,  post,  §  991  (20)  repealing  so  much  be    sent    to    the    proper    authority    at 

of  Act  March  3,  1887,  f  2,  as  conferred  Washington  within  10  and  20  days,  re- 

on  the  district  court  concurrent  juris-  spectively,  after  the  expiration  of  the 

diction  with  the  court  of  claims  of  ac-  period  to  which  they  relate,  does  not, 

tions  by  United  States  officers  for  com-  though  containing  no  saving  clause  as 

pensation,  and  providing  that  no  person  to  pending  suits,  apply  to  such  suits, 

shall  recover  in  the  court  of  claims  for  Strong  v.  U.  S.   (C.  C.  1899)  93  Fed. 

such  compensation  who  has  not  com-  257. 
plied  with  this  section,  requiring  month- 

§  429.  (Act  Aug.  23,  1912,  c.  350,  §  1.)     Administrative  examina- 
tion of  accounts,  and  preparation  and  examination  of  vouchers 
and  pay  rolls,  by  heads  of  divisions  and  bureaus ;  duties  of  dis- 
bursing clerks  and  officers. 
Hereafter  the  administrative  examination  of  all  public  accounts, 
preliminary  to  their  audit  by  the  accounting  officers  of  the  Treas- 
ury, shall  be  made  as  contemplated  by  the  so-called  Dockery  Act, 
approved  July  thirty-first,  eighteen  hundred  and  ninety-four,  and 
all  vouchers  and  pay  rolls  shall  be  prepared  and  examined  by  and 
through  the  administrative  heads  of  divisions  and  bureaus  in  the 
executive  departments  and  not  by  the  disbursing  clerks  of  said 
departments,  except  those  vouchers  heretofore  prepared  outside  of 
Washington  may  continue  to  be  so  prepared  and  the  disbursing 
officers  shall  make  only  such  examination  of  vouchers  as  may  be 
necessary  to  ascertain  whether  they  represent  legal  claims  against 
the  United  States.    (37  Stat.  375.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1913,  cited  above. 

§  430.  (Act  March  3,  1909,  c.  269,  §  10.)     Time  for  transmission 
of  accounts  pertaining  to  courts  in  Alaska  to  Department  of 
Justice. 
When,  in  the  opinion  of  the  Attorney-General,  it  will  be  impos- 
sible for  the  accounts  of  any  court  official  or  other  person  whose 
accounts  pertain  to  the  United  States  courts  in  Alaska  to  be  trans- 
mitted to  the  Department  of  Justice  within  the  period  prescribed 
by  law,  the  Attorney-General  may  modify,  as  he  may  deem  proper, 
any  requirement  of  law  concerning  the  time  when  such  accounts 
shall  be  rendered  and  transmitted.     (35  Stat.  842.) 

This  section  was  part  of  an  act  amending  the  act  to  provide  a  government 
for  the  Territory  of  Hawaii,  to  provide  for  additional  judges,  and  for  other 
judicial  purposes. 

§  431.  (Act  March  2,  1901,  c.  803.)  Time  for  administrative  ex- 
amination of  accounts  of  Army  expenditures. 
The  time  for  examination  of  monthly  accounts,  covering  expendi- 
tures from  appropriations  for  the  Army,  by  the  bureaus  and  offices  of 
the  War  Department,  after  the  date  of  actual  receipt  and  before  trans- 
mitting the  same  to  the  Auditor  for  the  War  Department,  as  limited  by 
section  twelve,  Act  approved  July  thirty-first,  eighteen  hundred  and 
ninety-four,  is  hereby  extended  from  twenty  to  sixty  days.  (31 
Stat.  910.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1902, 
cited  above. 

A  temporary  provision  for  a  similar  extension  of  the  time  for  examination 
of  such  accounts,  during  a  period  of  one  year  from  the  passage  of  the  act, 
was  made  by  Act  Dec.  20,  1899,  c.  1,  31  Stat.  1. 
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§  432.  (Act  March  4,  1907,  c.  2918,  §  1.)     Time  for  transmission 
of  accounts  of  marshals  and  other  disbursing  officers  of  De- 
partment of  Justice  to  Auditor. 
The  time  prescribed  by  law  for  the  transmission  of  accounts  of 
United  States  marshals  and  other  disbursing  officers  of  the  Depart- 
ment of  Justice  to  the  Auditor  for  the  State  and  other  Departments  is 
hereby  extended  from  sixty  to  eighty  days  after  the  date  of  their 
receipt  in   the   Department  of   Justice   at  Washington,   District   of 
Columbia.     (34  Stat.  1360.) 

This  wae  a  proTision  of  the  sundry  dvil  appropriation  act*for  the  fiscal  year 
1008,  cited  above. 

The  time  for  the  transmission  of  accounts  to  the  Auditors  for  settlement  was 
prescribed  by  Act  July  31,  1894,  c  174,  §  12,  ante,  |  428. 

§  433.  (Act  July  31,  1894,  c.  174,  §  13.)  .  Rendition  of  accounts  of 
officers  of  courts,  etc.,  and  accounts  relating  to  business  of 
Department  of  Justice. 

Before  transmission  to  the  Department  of  the  Treasury,  the  ac- 
counts of  district  attorneys,  assistant  attorneys,  marshals,  commis- 
sioners, clerks,  and  other  officers  of  the  courts  of  the  United  States, 
except  consular  courts,  made,  out  and  approved  as  required  by  law, 
and  accounts  relating  to  prisoners  convicted  or  held  for  trial  in  any 
court  of  the  United  States,  and  all  other  accounts  relating  to  the 
business  of  the  Department  of  Justice  or  of  the  courts  of  the  United 
States  other  than  consular  courts,  shall  be  sent  with  their  vouchers 
to  the  Attorney-General  and  examined  under  his  supervision.  (28 
Stat.  210.) 

This  provision  was  part  of  section  13  of  the  Dockery  Act,  cited  above. 

See  notes  to  section  3  of  the  act,  ante,  |  417. 

The  remaining  portion  of  the  section,  relating  to  payment  of  salaries  of 
judges,  and  other  officers  paid  as  judges  are,  is  set  forth  post,  §  547. 

The  Attorney-General  was  given  general  supervisory  powers  over  the  ac- 
counts mentioned  in  this  section,  by  R.  S.  §  368,  post,  f  543. 

The  Attomey-<9eneral  was  authorized  to  modify  the  requirements  concerning 
the  time  for  rendering  and  transmitting  accounts  to  the  Department,  when, 
in  his  opinion,  it  will  be  impossible  for  accounts  pertaining  to  the  courts  in 
Alaska  to  be  transmitted  within  the  period  prescribed  by  law,  by  a  provi- 
sion of  Act  March  3,  1909,  c.  269,  {  10,  ante,  §  430. 

The  time  for  the  transmission  of  accounts  of  marshals  and  other  disburs- 
ing officers  of  the  Department  of  Justice  to  the  Auditor  was  extended  by  a  pro- 
?ision  of  Act  March  4,  1907,  c.  2918,  i  1,  ante,  §  432. 

The  administrative  audit  of  expenditures  under  control  of  the  Department  of 
Justice  was  to  be  made  in  the  Division  of  Accounts  of  that  Department,  by 
a  provision  of  Act  Aug.  23,  1912,  c.  350,  {  1,  post,  §  434. 

§  434.  (Act  Aug.  23,  1912,  c.  350,  §  1.)  Administrative  audit  of 
accounts  under  Department  of  Justice  to  be  in  Division  of  Ac- 
counts. 

The  administrative  audit  of  all  expenditures  under  the  control 
of  the  Department  of  Justice  shall  hereafter  be  made  in  the  Divi- 
sion of  Accounts  of  that  Department.  (37  Stat.  404.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1913,  cited  above. 

§  434a,  (Act  March  4,  1915,  c.  141,  §  1.)  Transmission  of 
accounts  of  expenditures  for  government  in  Territories  to 
Secretary  of  the  Interior. 

Hereafter  the  accounts  and  vouchers  relating  to  the  expenditure 
of  the  appropriations  for  government  in  the  Territories  shall  be 
transmitted  to  the  Secretary  of  the  Interior  for  administrative  ex- 
amination and  by  him  passed  to  the  Auditor  for  the  Interior  De- 
partment for  settlement.    (38  Stat.  1021.) 

This  was  a  proyision  of  the  legislative,  executive,  and  judicial  appropriation 
aet  for  the  fiscal  year  1916,  dted  above. 
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§  435.  (Act  July  31,  1894,  c.  174,  §  14.)     Settlement  of  accounts 
presented  to  Auditor  without  administrative  examination. 
In  the  case  of  claims  presented  to  an  Auditor  which  have  not 

had  an  administrative  examination,  the  auditor  shall  cause  them 

to  be  examined  by  two  of  his  subordinates  independently  of  each 

other.    (28  Stat.  210.) 

This  section  was  part  of  the  Dockery  Act,  cited  above.  « 

See  notes  to  section  3  of  the  act,  ante,  |  417. 

§  436.  (Act  July  31,   1894,  c.   174,   §  20.)     Papers,  records,  etc., 
to  be  transmitted  with  accounts  of  customs  officers. 
It  shall  be  the  duty  of  the  collectors  of  customs  and  other  offi- 
cers of  customs  to  transmit,  with  their  accounts,  to  the  officers 
charged  with  the  settlement  of  their  accounts,  all  such  papers,  records, 
or  copies  thereof  relating  to  their  transactions  as  officers  of  customs 
as  the  Secretary  of  the  Treasury  may  direct.    (28  Stat.  210.) 
This  section  was  part  of  the  Dockery  Act  cited  above. 
See  notes  to  section  3  of  the  act,  ante,  |  417. 

§  437.  (Act  July  31,  1894,  c.  174,  §  22.)  Regulations  by  Secre- 
tary and  heads  of  Departments,  etc.,  for  carrying  out  provi- 
sions of  act. 

It  shall  be  the  duty  of  the  Secretary  of  the  Treasury  to  make 
appropriate  rules  and  regulations  for  carrying  out  the  provisions 
of  this  Act,  and  for  transferring  or  preserving  books,  papers,  or 
other  property  appertaining  to  any  office  or  branch  of  business  af- 
fected by  it. 

It  shall  also  be  the  duty  of  the  heads  of  the  several  Executive 
Departments  and  of  the  proper  officers  of  other  Government  estab- 
lishments, not  within  the  jurisdiction  of  any  Executive  Department, 
to  make  appropriate  rules  and  regulations  to  secure  a  proper  ad- 
ministrative examination  of  all  accounts  sent  to  them,  as  required 
by  section  twelve  of  this  Act,  before  their  transmission  to  the  Audi- 
tors, and  for  the  execution  of  other  requirements  of  this  Act  in  so 
far  as  the  same  relate  to  the  several  Departments  or  establishments. 
(28  Stat.  210.) 

This  section  was  part  of  the  Dockery  Act,  cited  above. 

See  notes  to  section  3  of  the  act,  ante,  §  417. 

Section  12  of  the  act,  mentioned  in  this  section,  is  set  forth  ante,  §  428. 

The  examination  of  claims  which  have  not  had  an  administrative  examina- 
tion was  provided  for  by  section  14  of  this  act,  ante,  §  435. 

§  438.  (Act  July  31,  1894,  c.  174,  §  23.)     Re-examination  of  claims 

disallowed  or  settled  not  authorized  by  act. 
Nothing  in  this  Act  shall  be  construed  to  authorize  the  re-exam- 
ination and  payment  of  any  claim  or  account  which  has  heretofore 
been  disallowed  or  settled.    (28  Stat.  211.) 

This  section  was  part  of  the  Dockery  Act,  cited  above. 

See  notes  to  section  3  of  the  act,  ante,  |  417. 

§  439.  (Act  March  29,  1894,  c.  49,  §  1.)     Property  returns  by  offi- 
cers;   certification  to  accounting  officer  of  charge  for  loss  of 
public  property. 
Instead  of  forwarding  to  the  accounting  officers  of  the  Treasury 
Department  returns  of  public  property  entrusted  to  the  posses- 
sion of  officers  or  agents,  the  Quartermaster-General,  the  Commis- 
sary-General of  Subsistence,  the   Surgeon-General,  the  Chief  of 
Engineers,  the  Chief  of  Ordnance,  the  Chief  Signal  Officer,  the 
Paymaster-General  of  the  Navy,  the  Commissioner  of  Indian  Af- 
fairs, or  other  like  chief  officers  in  any  Department,  by,  through, 
or  under  whom  stores,  supplies,  and  other  public  property  are  re- 
ceived for  distribution,  or  whose  duty  it  is  to  receive  or  examine 
returns  of  such  property,  shall  certify  to  the  proper  accounting 
officer  of  the  Treasury  Department,  for  debiting  on  the  proper  ac- 
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count,  any  charge  against  any  officer  or  agent  intrusted  with  public 
property,  arising  from  any  loss,  accruing  by  his  fault,  to  the  Gov- 
ernment as  to  the  property  so  intrusted  to  him.    (28  Stat.  47.) 

This  section  and  the  three  sections  next  following  w.ere  sections  1-4  of  an 
act  entitled  "An  act  to  regulate  the  making  of  property  returns  by  officers  of 
the  Government,"  cited  above.  Section  5  of  the  act  repealed  all  inconsistent 
laws. 

This  act  was  one  of  several  soggested,  in  connection  with  the  Dockery  Act 
of  July  31,  1894,  c.  174,  {{  3-25,  by  the  joint  Committee  of  Congress  to  in- 
quire into  and  examine  the  status  of  the  laws  organizing  the  Executive  Depart- 
ments, authorized  by  Act  March  3,  1893,  c.  211,  27  Stat.  681. 

See  notes  to  section  3  of  the  Dockery  Act,  ante,  §  417. 

Provisions  for  rendering  accounts  for  administrative  examination  and  trans- 
mission thereof  to  the  Auditors  were  made  by  section  12  of  the  Dockery  Act, 
ante,  §  428. 

Provisions  for  acceptance  of  the  affidavit  of  a  commanding  officer  on  set- 
tlement of  military  property  accounts  were  made  by  R.  S.  §  225,  amended  by 
Act  Feb.  27,  1877,  c.  69,  S  1,  ante,  §  327. 

Provisions  for  settlement  of  paymasters'  accounts  as  to  property  on  a  lost  or 
captured  vessel  were  made  by  R.  S.  §  284,  amended  by  Act  Feb.  18,  1875,  c. 
80,  post,  I  455. 

§  440.  (Act  March  29,  1894,  c.  49,  §  2.)     Certificate  as  to  lost  prop- 
erty; contents;  effect. 
Said  certificate  shall  set  forth  the  condition  of  such  officer's  or 
agent's  property  returns,  that  it  includes  all  charges  made  up  to 
its  date  and  not  previously  certified,  that  he  has  had  a  reasonable 
opportunity  to  be  heard  and  has  not  been  relieved  of  responsibility ; 
the  effect  of  such  certificate,  when  received,  shall  be  the  same  as 
if  the  facts  therein  set  forth  had  been  ascertained  by  the  accounting 
officers  of  the  Treasury  Department  in  accounting.     (28  Stat.  47.) 
See  notes  to  preceding  section  of  this  act,  ante,  §  439. 

Notes  of  Deoialons 

Effect  of  oertiflcate  under  this  act—  facie  case  in  a  suit  by  the  goyemment 

A  certificate    of    the    proper    auditor,  against  him  for  the  value  of  property 

authenticated  in  accordance  with  R.  S.  unaccounted  for,  both  as  to  the  prop- 

S  886,  post,  §  1498,  showing  a  balance  erty  and  its  value,  charged  at  its  cost 

audited  against  an  officer  on  a  certifi-  to  the  government    U.  S.  v.  Du  Perow 

cate  made  under  this  act  makes  a  prima  (D.  C.  1913)  208  Fed.  895. 

§  441.  (Act  March  29,  1894,  c.  49,  §  3.)     Manner  of  making  prop- 
erty returns  or  of  ascertaining  liability  not  affected  by  act. 
The  manner  of  making  property  returns  to  or  in  any  administra- 
tive bureau  or  department,  or  of  ascertaining  liability  for  property, 
under  existing  laws  and  regulations,  shall  not  be  affected  by  this 
Act,  except  as  provided  in  section  one;  but  in  all  cases  arising  as 
to  such  property  so  intrusted  the  officer  or  agent  shall  have  an  op- 
portunity to  relieve  himself  from  liability.     (28  Stat.  47.) 
See  notes  to  section  1  of  this  act,  ante,  §  439. 

§  442.  (Act  March  29,  1894,  c.  49,  §  4.)     Regulations  by  heads 
of  Departments  for  carrying  out  provisions  of  act. 
The  heads  of  the  several  Departments  are  hereby  empowered  to 
make  and  enforce  regulations  to  carry  out  the  provisions  of  this 
Act.    (28  Stat.  47.) 

See  notes  to  section  1  of  this  act,  ante,  §  439. 

§  443.  (Act  July  31,  1894,  c.  174,  §  4.)     Auditors  to  superintend 

recovery  of  debts  to  the  United  States  certified  by  them. 
The  Auditors,  under  the  direction  of  the  Comptroller  of  the 
Treasury,  shall  superintend  the  recovery  of  all  debts  finally  certi- 
fied by  them,  respectively,  to  be  due  to  the  United  States.     (28 
Stat.  206.) 

This  provision  was  part  of  section  4  of  the  Dockery  act,  cited  ahove. 

Preceding  provisions  of  the  section,  relating  to  the  Comptroller  and  the  Au- 
ditors, are  set  forth  ante,  §§  402-404,,  412,  413. 

A  previous  provision  that  the  Auditor  for  the  Post-OSce  Department  should 
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superintend  the  collection  of  all  debts  due  that  Department  was  made  by  R.  S. 
§  292,  post,  I  45a 

§  444.  (Act  March  2,  1895,  c.  177,  §  1.)  Delegation  of  duties  of 
deputy  auditor  in  case  of  his  absence  or  sickness. 
Hereafter  in  case  of  the  absence  or  sickness  of  any  deputy  auditor 
of  the  Treasury  Department,  the  Secretary  of  the  Treasury  may, 
by  an  appointment  under  his  hand  and  official  seal,  delegate  to  any 
officer,  not  below  the  grade  of  a  fourth-class  clerk,  in  the  office 
of  said  auditor,  the  authority  to  perform  the  duties  of  deputy  audi- 
tor until  such  absence  or  sickness  shall  cease.     (28  Stat.  777,^ 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1896,  cited  above. 

The  position  of  deputy  auditor  was  abolished,  and  its  duties  and  powers 
were  to  be  exercised  by  another  officer  in  each  of  the  Auditors'  offices,  by  a 
provision  of  Act  March  4,  1911,  c.  237,  |  1,  ante,  |  374. 

§  445.  (Act  March  4,  1909,  c.  297,  §  1.)     Employees  may  be  desig- 
nated to  coimtersign  warrants  and  drafts  in  name  of  Auditor 
for  Post-Office  Department. 
Hereafter  the  Secretary  of  the  Treasury  may  from  time  to  time 
designate  any  employees  in  the  office  of  the  Auditor  for  the  Post- 
Office  Department  above  the  grade  of  class  one  to  countersign 
warrants  and  drafts  in  the  name  of  the  auditor  and  such  warrants 
and  drafts,  when  so  countersigned,  shall  be  of  the  same  validity  as 
if  countersigned  by  the  Auditor  for*  the  Post-Office  Department 
(35  Stat.  866.) 

This  was  a  proviso  annexed  to  the  appropriation  for  the  office  of  Auditor  for 
the  Post-Office  Department  in  the  legislative,  executive,  and  judicial  appro- 
priation act  for  the  fiscal  year  1910,  cited  above. 

§  446.  (R.  S.  §  278.)  Settlement  of  accounts  of  Army  officers. 
The  Second  Auditor  shall  audit  and  settle  the  accounts  of  Une 
officers  of  the  Army,  to  the  extent  of  the  pay  due  them  for  their 
services  as  such,  notwithstanding  the  inability  of  any  such  line  offi- 
cer to  account  for  property  intrusted  to  his  possession,  or  to  make 
his  monthly  reports  or  returns,  if  such  Auditor  shall  be  satisfied  by 
the  affidavit  of  the  officer  or  otherwise  that  the  inability  was  caused 
by  the  officer's  having  been  a  prisoner  in  the  hands  of  the  enemy, 
or  by  any  accident  or  casualty  of  war. 
Res.  March  29,  1867,  No.  22,  15  Stat.  25. 

The  designation  of  the  Second  Auditor  was  changed  to  Auditor  for  the  War 
Department  by  Act  July  31,  1894,  c.  174,  §  8,  ante,  §  417,  and  his  duties  were 
prescribed  by  section  7  of  that  act,  ante,  §  420. 

Subsequent  provisions  relating  to  property  returns  by  officers  of  lost  prop- 
erty were  made  by  Act  March  29,  1894,  c  49,  ante,  §§  439-442. 

§  447.  (R.  S.  §  279.)     Signing  bounty  certificates,  etc. 

The  Second  Auditor  may  detail  one  clerk  to  sign,  in  the  place  of 
the  Auditor,  all  certificates  and  papers  issued  under  any  provisions 
of  law  relating  to  bounties;  but  the  Auditor  shall  be  responsible 
for  the  official  acts  of  such  clerk. 

Act  March  19,  1868,  c.  31,  §  4,  15  Stat.  44. 

See  note  to  R.  S.  §  278,  ante,  §  446,  as  to  change  of  designation  and  duties 
of  Second  Auditor. 

R.  S.  §  275,  which  contained  a  similar  provision  relating  to  the  Second 
Comptroller,  was  repealed  by  Act  July  31,  1894,  c.  174,  |  7,  28  Stat.  207,  the 
duties  of  that  office  having  been  transferred  to  the  Comptroller  by  section  4 
of  that  act,  ante,  {  402.  But  the  provisions  of  both  sections  are  practically 
obsolete. 

§  448.  (R.  S.  §  280.)     Settlement  of  advance  bounties  paid  by  pay- 
masters. 
Any  moneys  paid  by  a  paymaster  in  the  Army  to  an  enlisted  man 
as  an  advance  bounty  shall  be  allowed  in  the  settlement  of  the  ac- 
counts of  the  paymaster,  notwithstanding  the  discharge  of  such  en- 
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listed  man  before  serving  the  time  required  by  law  to  entitle  him 
to  payment  of  such  moneys. 

Act  March  3,  1863,  c.  78,  $  6,  12  Stat.  743. 

The  provisions  of  this  section  and  of  R.  S.  |  281,  post,  S  447,  relating  only  to 
accounts  growing  out  of  the  civil  war,  and  not  being  applicable  to  existing  con- 
ditions, are  practically  obsolete. 

§  449.  (R.  S.  §  281.)  Settlement  of  overpayments  by  paymasters. 
The  proper  accounting  officers  are  authorized,  in  the  settlement 
of  the  accounts  of  the  paymasters  of  the  Army,  to  allow  such  cred- 
its for  overpa3mients  made  in  good  faith  on  public  account,  since  the 
fourteenth  day  of  April,  eighteen  hundred  and  sixty-one,  and  before 
the  sixteenth  day  of  March,  eighteen  hundred  and  sixty-eight,  as 
shall  appear  to  them,  by  such  vouchers  and  testimony  as  they  shall 
require,  to  be  just. 

Act  March  le,  1868,  c.  29,  15  Stat.  42. 

See  note  to  preceding  section. 

§  450.  (Act  July  16,  1892,  c.  196,  §  1.)  Claims  for  arrears  of  pay 
and  bounty  already  paid. 
Hereafter  nothing  in  section  two  hundred  and  seventy-seven  of 
the  Revised  Statutes  shall  be  construed  as  to  prevent  the  Sec- 
ond Auditor  of  the  Treasury  from  disallowing  claims  for  arrears  of 
pay  and  bounty  in  cases  where  it  appears  from  the  records  and 
files  of  his  office  that  payment  in  full  has  already  been  made  to  the 
soldier  himself,  or  to  his  widow  or  legal  heirs:  Provided,  That  if 
any  person  whose  claim  may  be  disallowed  be  dissatisfied  with  the 
action  of  the  Auditor,  he  may,  within  six  months,  appeal  to  the 
Second  Comptroller ;  otherwise  the  Auditor's  action  shall  be  deemed 
final  and  conclusive  and  be  subject  to  revision  only  by  Congress  or 
the  proper  courts.    (27  Stat.  194.) 

This  was  a  provision  of  the  legislative,  executive,  and  Judicial  appropriation 
act  for  the  fiscal  year  1893,  cited  above. 
R.  8.  S  277,  mentioned  in  this  provision,  is  set  forth  ante,  $  419. 
The  designation  of  the  Second  Auditor  was  changed  to  Auditor  for  the  War 
Department  by  section  3  of  the  Dockery  Act,  ante,  |  417,  and  his  duties  as 
such  were  prescribed  by  section  7  of  that  act,  ante,  $  420. 

The  ofBce  of  Second  Comptroller  was  abolished,  and  its  duties  were  trans- 
ferred to  the  office  of  Comptroller,  by  section  4  of  the  Dockery  Act,  ante,  |  402. 

§  451.  (Act  March  4,  1907,  c.  2918,  §  1.)     Claims  for  arrears  of 

pay  or  for  bounty  of  volunteers,  etc. 
Back  pay  and  bounty:  For  payment  of  amounts  for  arrears  of 
pay  of  two  and  three  year  volunteers,  for  bounty  to  volunteers  and 
their  widows  and  legal  heirs,  for  bounty  under  the  Act  of  July  twenty- 
eight,  eighteen  hundred  and  sixty-six,  and  for  amounts  for  commu- 
tation of  rations  to  prisoners  of  war  in  rebel  States,  and  to  soldiers  on 
furlough,  that  may  be  certified  to  be  due  by  the  accounting  officers  of 
the  Treasury  during  the  fiscal  year  nineteen  hundred  and  eight,  two 
hundred  thousand  dollars:  Provided,  That  in  all  cases  hereafter  so 
certified  the  said  accounting  officers  ^all,  in  stating  balances,  follow 
the  decisions  of  the  United  States  Supreme  Court  or  of  the  Court  of 
Claims  of  the  United  States  after  the  time  for  appeal  has  expired,  if 
no  appeal  be  taken,  without  regard  to  former  settlements  or  adjudica- 
tions by  their  predecessors.     (34  Stat.  1356.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1908,  cited  above. 

Notes  of  Deoisions 

Claims  embraoed  in  and  effeot  of  pro-  whether  this  farther  provision  be  re- 

viso.f*The  provision  of  this  act  follow-  garded  technically  as  a  proviso  or  not 

mg  the  word  "Provided"  is  not  to  be  Pennington  ▼.  U.  S.  (1914)  84  Sup.  Ct 

treated  as  distinct  and  independent  leg-  269,  231   U.   S.   631,   58  L.  Ed.  410; 

illation,    but    mast    be    restricted    to  Pennington  v.  U.  S.  (1913)  48  Ct  CI. 

claims  against  the  United  States  enu-  408. 

merated    in    the    preceding    provision,  By  this  statute,  as  well  as  by  the 
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rulings  of  the  Supreme  Court,  the  de-  by  which  the  accounting  officers  are  to 
cisions  of  the  Court  of  Claims,  when  be  guided  in  like  cases.  Leigh  v.  U.  S. 
not  appealed  from,  are  made  the  rules       (1908)  43  Ct  CI.  374. 

§  452.  (R.  S.  §  282.)  Evidence  of  honorable  discharge  to  be  re- 
turned to  officers  and  enlisted  men. 
In  all  cases  where  it  has  become  necessary  for  any  officer  or  en- 
listed man  of  the  Army  to  file  his  evidence  of  honorable  discharge 
from  the  military  service  of  the  United  States,  to  secure  the  settle- 
ment of  his  accounts,  the  accounting  officer  with  whom  it  has  been 
filed  shall,  upon  application  by  said  officer  or  enlisted  man,  deliver 
to  him  such  evidence  of  honorable  discharge ;  but  his  accounts  shall 
first  be  duly  settled,  and  the  fact,  date,  and  amount  of  such  settle- 
ment shall  be  clearly  written  across  the  face  of  such  evidence  of 
honorable  discharge,  and  attested  by  the  signature  of  the  account- 
ing officer  before  it  is  delivered. 

Res.  May  4,  1870,  No.  42,  16  Stat.  374. 

Provisions  for  the  issue  of  a  duplicate  of  a  lost  certificate  of  discharge  were 
contained  in  R.  S.  §  224,  ante,  §  323. 

§  453.  (Act  June  6,  1900,  c.  791.)     Payment  of  claims  for  pay  and 
allowances  without  deduction  of  attorneys'  fees. 

In  the  settlement  of  claims  of  officers,  soldiers,  sailors,  and  ma- 
rines, or  their  representatives,  and  all  other  claims  for  pay  and  allow- 
ances within  the  jurisdiction  of  the  Auditor  for  the  War  Department 
or  the  Auditor  for  the  Navy  Department,  presented  and  filed  hereafter 
in  which  it  is  the  present  practice  to  make  deductions  of  attorneys'  fees 
from  the  amount  found  due,  no  deductions  of  fees  for  attorneys  or 
agents  shall  hereafter  be  made,  but  the  draft,  check,  or  warrant  for  the 
full  amount  found  due  shall  be  delivered  to  the  payee  in  person  or  sent 
to  his  bona  fide  post-office  address  (residence  or  place  of  business). 
(31  Stat.  637.) 

This  was  a  proviso  annexed  to  an  appropriation  for  arrears  of  pay,  bounty, 
etc.,  in  the  sundry  civil  appropriation  act  for  the  fiscal  year  1901,  cited  above. 

Agents  or  attorneys  were  forbidden  to  demand  or  accept  any  fee  for  services 
in  connection  with  claims  for  arrears  of  pay,  etc.,  of  any  officer  or  enlisted 
man  of  the  Regular  or  Volunteer  Armies,  during  the  Civil  War,  by  a  provision 
of  Act  Dec.  22,  1911,  c.  6,  post,  §  2204. 

§  454.  (R.  S.  §  283.)  Manner  of  keeping  accounts  of  Depart- 
ments of  War  and  the  Navy. 
The  Auditors  charged  with  the  examination  of  the  accounts  of 
the  Departments  of  War  and  of  the  Navy,  shall  keep  all  accounts 
of  the  receipts  and  expenditures  of  the  public  money  in  regard  to 
those  Dep^irtments,  and  of  all  debts  due  to  the  United  States  on 
moneys  advanced  relative  to  those  Departments ;  shall  receive  from 
the  Second  Comptroller  the  accounts  which  shall  have  been  finally 
adjusted,  and  shall  preserve  such  accounts,  with  their  vouchers  and 
certificates,  and  record  all  requisitions  drawn  by  the  Secretaries  of 
those  Departments,  the  examination  of  the  accounts  of  which  has 
been  assigned  to  them.  They  shall  annually,  on  the  first  Monday  in 
November,  severally  report  to  the  Secretary  of  the  Treasury  the 
application  of  the  money  appropriated  for  the  Department  of  War 
and  the  Department  of  the  Navy,  and  they  shall  make  such  reports 
on  the  business  assigned  to  them  as  the  Secretaries  of  those  De- 
partments may  deem  necessary  and  require. 

Act  March  3,  1817,  c.  45,  §t  5,  6,  3  Stat  367. 

So  much  of  this  section  as  required  these  accounts  to  be  kept  by  the  Au- 
ditors was  repealed  by  section  10  of  the  Dockery  Act,  ante,  {  356,  which  es- 
tablished the  Division  of  Bookkeeping  and  Warrants,  and  provided  for  keep- 
ing on  the  books  of  that  division,  all  accounts  of  receipts  and  expenditures 
of  public  money  except  those  relating  to  postal  revenues  and  expenditures 
therefrom. 

The  office  of  Second  Comptroller,  mentioned  in  this  section,  was  abolished, 
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and  its  duties  were  transferred  to  the  office  of  Comptroller,  by  section  4  of 
the  Dockery  Act,  ante,  f  402. 

Ntrtes  of  Decisions 

Final  adjustment  of  aooountw— When  tion,  as  well  as  of  R.  S.  $  957,  post,  | 

an  account  has  been  examined,  passed  1595.    U.  S.  ▼.  Pinson  (1880)  102  U.  S. 

on,  and  the  balance  certified,  it  is  "ad-  548,  551,  26  L.  Ed.  226. 
lusted*'  within  the  meaning  of  this  sec- 

§  455.  (R.  S.  §  284,  as  amended  Act  Feb.  18,  1875,  c.  80,  §  1.)     Set- 
tlement of  accoimts  of  pa3niiasters  of  lost  or  captured  public 
vessels. 
In  every  case  of  the  loss  or  capture  of  a  vessel  belonging  to 
the  Navy  of  the  United  States,  the  proper  accounting  officers  of  the 
Treasury,  under  the  direction  of  the  Secretary  of  the  Navy,  are  au- 
thorized, in  the  settlement  of  the  accounts  of  the  paymaster  of  such 
^'essel,  to  credit  him  with  such  portion  of  the  amount  of  the  provi- 
sions, clothing,   small  stores,  and  money,  with  which   he   stands 
charged  on  the  books  of  the  Fourth  Auditor  of  the  Treasury,  as 
they  shall  be  satisfied  was  inevitably  lost  by  such  capture  or  loss 
^f  a  public  vessel ;    and  such  purser  shall  be  fully  exonerated  by 
^^ch  credit  from  all  liability  on  account  of  the  provisions,  clothing, 
^^ail  stores,  and  money  so  proved  to  have  been  captured  or  lost. 
Act  March  3,  1847,  c.  48,  §  6,  9  Stat.  173.    Act  Feb.  18,  1875,  c.  80,  §  1,  18 
Stat  317. 

The  amendment  of  this  section  by  Act  Feb.  18,  1875,  c.  80,  |  1,  cited  above, 
consisted  in  the  insertion  of  the  word  "paymaster,'*  instead  of  "purser,"  con- 
tained in  the  first  clause  of  the  section  as  originally  enacted. 

The  designation  of  the  Fourth  Auditor  was  changed  to  Auditor  for  the 
Nayy  Department,  by  section  3  of  the  Dockery  Act,  ante,  f  417,  and  his  duties 
as  such  were  prescribed  by  section  7  of  that  act,  ante,  §  420. 

§  456.  (R.  S.  §  285.)     Disbursements,  etc.,  by  order  of  command- 
ing officer  of  Navy. 
Every  disbursement  of  public  moneys,  or  disposal  of  public  stores, 
made  by  a  disbursing  officer  pursuant  to  an  order  of  any  command- 
ing officer  of  the  Navy,  shall  be  allowed  by  the  proper  accounting 
officers  of  the  Treasury,  in  the  settlement  of  the  accounts  of  the 
officer,  upon  satisfactory  evidence  of  the  making  of  such  order, 
and  of  the  payment  of  money  or  disposal"  of  stores  in  conformity 
with  it ;  and  the  commanding  officer  by  whose  order  such  disburse- 
ment or  disposal  was  made,  shall  be  held  accountable  for  the  same. 
Res.  March  3,  1849,  No.  17,  {  2,  9  Stat.  419. 

(R.  S.  §§  286-290.  Transferred  to  Title  XV,  c.  8.) 
These  sections,  provided  for  settlement  of  accounts  of  petty  officers,  seamen, 
etc.,  on  vessels  lost,  etc.,  and  for  compensation  to  officers,  seamen,  etc.,  for 
personal  effects  on  vessels  sunk  or  otherwise  destroyed.  They  are  placed,  with 
other  provisions  relating  to  the  pay,  etc.,  of  the  Navy,  under  Title  XV,  "The 
Navy,"  c.  8.  post,  §§  2865-2869. 

§  457.  (R.  S.  §  291.)     Settlement  of  expenses  of  intercourse  with 
foreign  nations. 

Whenever  any  sum  of  money  has  been  or  shall  be  issued,  from 
the  Treasury,  for  the  purposes  of  intercourse  or  treaty  with  foreign 
nations,  in  pursuance  of  any  law,  the  President  is  authorized  to 
puse  the  same  to  be  duly  settled  annually  with  the  proper  account- 
ing officers  of  the  Treasury,  by  causing  the  same  to  be  accounted  for, 
specifically,  if  the  expenditure  may,  in  his  judgment,  be  made  public ; 
and  by  making  or  causing  the  Secretary  of  State  to  make  a  cer- 
"ficate  of  the  amount  of  such  expenditure  as  he  may  think  it  ad- 
visable not  to  specify;  and  every  such  certificate  shall  be  deemed 
^  sufficient  voucher  for  the  sum  therein  expressed  to  have  been 
expended. 

Act  Feb.  9,  1793,  c.  4,  §  2,  1  Stat.  300. 

Appropriations,  to  be  expended  under  direction  of  the  President,  pursuant 

to  the  requirement  of  this  section,  to  meet  the  expenses  of  the  execution  of  the 
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neutrality  act,  and  to  meet  emergencies  in  the  diplomatic  and  consular  service, 
and  to  extend  the  commercial  and  other  interests  of  the  United  States,  are  made 
in  the  annual  diplomatic  and  consular  appropriation  acts.  The  provision  for  the 
fiscal  year  1917  was  by  Act  July  1,  1916,  c.  208,  89  Stat. 

§  458.  (R.  S.  §  292.)     Collection  of  debts,  etc.,  due  the  Post-Office 
Department. 

The  Sixth  Auditor  shall  superintend  the  collection  of  all  debts 
due  the  Post-Office  Department,  and  all  penalties  and  forfeitures 
imposed  for  any  violation  of  the  postal  laws,  and  take  all  such  other 
measures  as  may  be  authorized  by  law  to  enforce  the  payment  of 
such  debts  and  the  recovery  of  such  penalties  and  forfeitures.  He 
shall  also  superintend  the  collection  of  all  penalties  and  forfeitures 
arising  under  other  statutes,  where  such  penalties  and  forfeitures 
are  the  consequence  of  unlawful  acts  affecting  the  revenues  or  prop- 
erty of  the  Post-Office  Department, 

Act  June  8,  1872,  c.  335,  §  21,  17  Stat.  287. 

The  desi^mation  of  the  Sixth  Auditor  was  changed  to  Auditor  for  the  Post- 
Office  Department  by  Act  March  3,  1875,  c.  130,  §  2,  ante,  fi  352,  and  sec- 
tion 3  of  the  Doclcery  Act,  ante,  §  417,  and  certain  duties  of  the  office  were 
prescribed  by  section  7  of  the  Dockery  Act,  ante,  {  420,  which  provided,  how- 
ever, that  his  duties  should  continue  as  then  defined  by  law,  except  as  modified 
by  that  act 

A  general  provision  that  the  Auditors  should  superintend  the  recovery  of  aU 
debts  certified  by  them  to  be  due  to  the  United  States,  contained  in  section  3 
of  the  Dockery  Act,  is  set  forth  ante,  §  417. 

Provision  for  payment  of  fees  of  officers  and  special  counsel  employed  in 
prosecuting  suits  instituted  by  the  Auditor  on  postmasters'  bonds,  was  made 
by  Act  Feb.  26,  1896,  c.  33,  §  1,  post,  §  459. 

Cited  without  definite  application,  (1910)  177  Fed.  352,  101  C.  C.  A.  328, 
Williams  v.  Wells  Fargo  &  Co.  Express      35  L.  R.  A.  (N.  S.)  1034,  21  Ann.  Cas. 

699. 

§  459.  (Act  Feb.  26,  1896,  c.  33.)     Suits  on  postmasters'  bonds; 

payment  of  fees,  etc.,  therein. 
Hereafter  all  fees  for  United  States  Attorneys,  Marshals,  Clerks 
of  Courts  and  Special  Counsel  necessarily  employed  in  prosecut- 
ing civil  suits  instituted  by  the  Auditor  for  the  Post  Office  De- 
partment through  the  Solicitor  of  the  Treasury  against  the  sureties 
on  the  official  bonds  of  Ijite  post-masters,  as  provided  for  by  section 
two  hundred  and  ninety-two,  Revised  Statutes  of  the  United  States, 
shall  be  paid  from  the  appropriations  for  expenses  of  the  United  States 
Courts.    (29  Stat.  25.) 

This  was  a  provision  of  the  urgent  deficiency  act  for  the  fiscal  year  1896, 
cited  above. 

R.  S.  i  292,  mentioned  in  this  provision,  is  set  forth  ante,  §  458. 

§  460.  (R.  S.  §  293.)     Accounts  of  money-order  business. 

The  Sixth  Auditor  shall  keep  the  accounts  of  the  money-order 
business  separately,  and  in  such  manner  as  to  show  the  number  and 
amount  of  money-orders  issued  at  each  office,  the  number  and 
amount  paid,  the  amount  of  fees  received,  and  all  the  expenses  of 
the  money-order  business. 

Act  June  8,  1872,  c.  335,  §  120,  17  Stat.  299. 

See  note  to  R.  S.  {  292,  ante,  i  458,  as  to  change  of  designation  and  duties 
of  Sixth  Auditor. 

§  461.  (R.  S.  §  294.)     Accounts  of  expenses  paid  by  postmasters. 

The  Sixth  Auditor  shall  state  and  certify  quarterly  to  the  Post- 
master-General an  account  of  the  money  paid  by  postmasters  out 
of  the  receipts  of  their  offices,  and  pursuant  to  appropriations,  on 
account  of  the  expenses  of  the  postal  service ;  designating  the  heads 
under  which  such  payments  were  made. 
Act  June  8,  1872,  c.  335,  §  52,  17  Stat.  291. 

See  note  to  R.  S.  §  292,  ante,  §  458,  as  to  change  of  designation  and  duties 
of  Sixth  Auditor. 

A  subsequent  similar  provision  was  made  by  Act  March  8,  1875,  c  128,  i  4, 
post,  i  462. 
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§  462.  (Act  March  3,  1875,  c.  128,  §  4.)     Accounts  of  expenditures 
of  Post-Office  Department  under  items  of  appropriations. 
Hereafter  the  Sixth  Auditor  shall  keep  the  accounts  in  his  office 
so  as  to  show  the  expenditures  of  the  Post-Office  Department  un- 
der each  item  of  appropriation  provided  by  law.    (18  Stat.  343.) 
This  section  was  part  of  the  postal  appropriation  act  for  the  fiscal  year  1876, 
cited  above. 

See  note  to  R.  S.  §  292,  ante,  §  458,  as  to  change  of  designation  and  duties 
of  Sixth  Auditor. 

§  463.  (Act  July  12,  1876,  c.  179,  §  4.)  Reports  of  financial  condi- 
tion of  Post-Office  Department. 
The  annual  reports  of  the  Auditor  of  the  Treasury  for  the  Post- 
Office  Department  to  the  Postmaster-General  shall  show  the  finan- 
cial condition  of  the  Post-Office  Department  at  the  close  of  each 
fiscal  year,  and  be  made  a  part  of  the  Postmaster  General's  annual 
report  to  Congress  for  that  fiscal  year.    (19  Stat.  80.) 

This  section  was  part  of  the  postal  service  appropriation  act  for  the  fiscal 
year  1877,  cited  above. 

§  464.  (R.  S.  §  295.)     Compromise  of  judgments. 

Whenever  a  judgment  is  obtained  for  a  debt  or  damages  due 
the  Post-Office  Department,  and  it  satisfactorily  appears  that  such 
judgment,  or  so  much  thereof  as  remains  unpaid,  cannot  be  col- 
lected by  due  process  of  law,  the  Sixth  Auditor  may,  with  the  writ- 
ten consent  of  the  Postmaster-General,  compromise  such  judgment, 
and  accept  in  satisfaction  less  than  the  full  amount  thereof. 
Act  June  8,  1872,  c.  335,  §  315,  17  Stat.  325. 
See  note  to  R.  S.  {  292,  ante,  §  458,  as  to  change  of  designation  and  duties 

of  Sixth  Auditor. 

§  465.  (R.  S.  §  296.)     Papers  required  in  suits  for  delinquencies  in 

Post-Office  Department. 
In  case  of  delinquency  of  any  postmaster,  contractor,  or  other 
officer,  agent,  or  employe  of  the  Post-Office  Department,  in  which 
suit  is  brought,  the  Sixth  Auditor  shall  forward  to  the  Depart- 
ment of  Justice  certified  copies  of  all  papers  in  his  office  tending  to 
sustain  the  claim. 

Act  June  8,  1872,  c.  335,  f  311,  17  Stat.  324. 

See  note  to  R.  S.  §  292,  ante,  |  458,  as  to  change  of  designation  and  duties 
of  Sixth  Auditor. 

§  466.  (R.  S.  §  297.)     Auditors  may  administer  oaths. 

The  several  Auditors  are  empowered  to  administer  oaths  to  wit- 
nesses in  any  case  in  which  they  may  deem  it  necessary  for  the  due 
examination  of  the  accounts  with  which  they  shall  be  charged. 

Act  March  3,  1817,  c.  46,  }  12,  3  Stat.  368.    Act  June  8,  1872,  c.  335,  f  24, 
17  Stat  288. 

Provisions  applicable  to  all  the  Departments,  as  to  administration  of  oaths 
by  officers  and  clerks,  are  contained  in  R.  S.  §  183,  ante,  §  265. 

§  467.  (R.  S.  §  298.)     Oaths  in  settlements  with  Sixth  Auditor. 

Any  mayor  of  a  city,  justice  of  the  peace,  or  judge  of  any  court 
of  record  in  the  United  States,  may  administer  oaths,  in  relation  to 
the  examination  and  settlement  of  the  accounts  committed  to  the 
charge  of  the  Sixth  Auditor. 

Act  June  8,  1872,  c.  335,  §  24, 17  Stat.  288. 

See  note  to  R.  S.  {  292,  ante,  f  458,  as  to  change  of  designation  and  duties 
of  Sixth  Auditor. 

Cited  without  definite  appiicatlon, 
U.  S.  V.  Law  (D.  C.  1892)  50  Fed.  915, 
917. 

(R.  S.  §  299.    Transferred  to  Title  XIII,  c.  16.) 
This  section   related  to  the  audit  and  allowance  of  accounts  of  district  at- 
torneys for  services  in  certain  cases  in  which  the  United  States  was  not  a  par- 
ty.   It  has  become  inapplicable  to  those  officers  by  the  provisions  of  Act  May 
28^  1896,  c  252,  |i  6,  7,  post,  ii  1418,  1419,  for  payment  to  them  of  annual 
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salaries  in  lieu  of  other  compensation,  except  the  district  attorney  for  the  Dis- 
trict of  Columbia,  and  Is  placed,  with  other  proyisions  relating  to  compensation 
for  such  services,  under  Titie  XIII,  "The  Judiciary,"  c.  16.  §  1382. 

§  468.  (R.  S.  §  300.)     Allowance  of  lost  checks. 

Whenever  the  disbursing  officer  or  agent  by  whom  was  issued 
any  check  which  has  been  lost,  destroyed,  or  stolen,  is  dead,  or  no 
longer  in  the  service  of  the  United  States,  the  proper  accounting 
officer  shall,  under  such  regulations  as  the  Secretary  of  the  Treasury 
may  prescribe,  state  an  account  in  favor  of  the  owner  of  such  orig- 
inal check  for  the  amount  thereof,  and  charge  such  amount  to  the 
account  of  such  officer  or  agent. 

Act  Feb.  2, 1872,  c.  12,  §§  1,  2,  17  Stat  29. 

NotM  of  Decisions 

Llabliltles  of  sureties  of  officer,  etcw—  whose  salary  may  be  withheld,  under  R. 

This  section  and  R.  S.  §i  307,  308,  post,  S.  §  1766,  post,  |  3239.     Their  provi- 

§§  481,  482,  in  relation  to  the  payment  sions  were  not  passed  to  protect  sure- 

of  warrants  after  three  years  from  is-  ties,  but  to  better  secure  the  govem- 

b-uance,  form  no  part  of  the  contract  ment    U.  S.  v.  Potter  (O.  0. 1879)  Fed. 

with  the  sureties  of  an  officer  in  arrears.  Gas.  No.  16,076. 

§  469.  (R.  S.  §  300A.)     Claims  for  quartermaster's  stores. 

All  claims  of  loyal  citizens  in  States  not  in  rebellion,  for  quarter- 
master's stores  actually  furnished  to  the  Army  of  the  United  States, 
and  receipted  for  by  the  proper  officer  receiving  the  same,  or  which 
may  have  been  taken  by  such  officers  without  giving  such  receipt, 
may  be  submitted  to  the  Quartermaster-General  of  the  United  States, 
accompanied  with  such  proofs  as  each  claimant  can  present  of  the 
facts  in  his  case;  and  it  shall  be  the  duty  of  the  Quartermaster- 
General  to  cause  such  claim  to  be  examined,  and  if  convinced  that 
it  is  just,  and  of  the  loyalty  of  the  claimant,  and  that  the  stores 
have  been  actually  received  or  taken  for  the  use  of»  and  used  by  the 
Army,  then  to  report  each  case  to  the  Third  Auditor  of  the  Treasury, 
with  a  recommendation  for  settlement. 

Act  Feb.  18,  1875,  c.  80,  §  1,  18  Stat.  317. 

This  section  and  section  30()B,  post,  §  470,  were  added  to  this  chapter  by 
The  "Act  to  correct  errors  and  supply  omissions  in  the  Revised  Statutes,*' 
cited  above. 

The  designation  of  the  Third  Auditor  was  changed  to  Auditor  for  the  In- 
terior Department  by  section  3  of  the  Dockery  Act,  ante,  §  417,  and  the  settle- 
ment of  all  accounts  relating  to  the  military  establishment,  etc.,  is  part  of  the 
duties  of  the  Auditor  for  the  War  Department,  by  section  7  of  that  act,  ante, 
{420. 

The  proyisions  of  these  two  sections,  and  of  Act  June  16,  1874,  c.  285,  |  2, 
post,  S  471,  relating  only  to*  claims  arising  out  of  the  civil  war,  are  practically 
obsolete. 

Notes  of  Decisions 

Effect  of  incorporation  into  Revised  Effect  of  examination  of  and  report  on 
Statutes  of  sections  300a  and  300b.—  claims.— Under  the  provisions  of  Act 
The  amendment  of  the  Revised  Stat-  July  4, 1864,  §$  2,  3,  as  incorporated  in- 
utes  by  adding  to  this  chapter,  as  sec-  to  the  Revised  Statutes  as'  sections  300a 
tions  300a,  3()0b,  this  section,  and  post,  and  300b  thereof,  this  section,  and  post, 
§  470,  the  provisions  of  Act  July  4,  §  470,  and  of  Act  June  16,  1874,  §  2, 
1864,  c.  240,  §§  2,  3.  13  Stat.  381,  was  post,  §  471,  whereby  certain  executive 
not  in  the  nature  of  a  new  enactment,  officers  were  authorized  to  examine  cer- 
but  is  to  be  talien  and  construed  as  tain  classes  of  claims  and  report  upon 
though  the  Revis-ed  Statutes  had  been  them,  but  their  reports  were  to  be  sub- 
originally  adopted  with  the  alterations  mitted  to  Congress  for  consideration, 
thus  made  incorporated  into  them  in  the  officers  did  not  act  as  arbitrators, 
their  proper  places,  as  was  done  in  the  nor  in  a  quasi  judicial  character,  but 
second  edition;  and  they  are  subject  simply  as  accounting  officers,  and  the 
to  the  provisions  of  R.  S.  §§  5595,  5601,  final  determination  of  liability  was  with 
post,  §§  10592,  10598.  Ludington  v.  U.  Congress.  Ludington  v.  U.  S.  (1879)  15 
S.  (1879)  15  Ct  CL  463,  459.  Ct.  CI.  453.    But  see  Huffman  v.  U.  S. 

(1881)  17  Ot.  CL  55. 
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§  470.  (R.  S.  §  300B.)     Claims  for  subsistence,  etc. 

All  claims  of  loyal  citizens  in  States  not  in  rebellion  for  sub- 
sistence actually  furnished  to  the  Army  and  receipted  for  by  the 
proper  officer  receiving  the  same,  or  which  may  have  been  taken 
by  such  officers  without  giving  such  receipt,  may  be  submitted  to 
the  Commissary-General  of  Subsistence,  accompanied  by  such  proof 
as  each  claimant  may  have  to  oflfer ;  and  it  shall  be  the  duty  of  the 
Commissary-General  of  Subsistence  to  cause  each  claim  to  be  ex- 
amined, and  if  convinced  that  it  is  just,  and  of  the  loyalty  of  the 
claimant,  and  that  the  stores  have  actually  been  received,  or  taken 
for  the  use  of,  and  used  by  the  Army,  then  to  report  each  case  for 
payment  to  the  Third  Auditor  of  the  Treasury  with  a  recommenda- 
tion for  settlement. 

The  provisions  of  the  above  two  sections  shall  extend  to  the  State 

^^  Tennessee,  and  to  the  counties  of  Berkeley  and  Jefferson  in  the 

j^tate  of  West  Virginia.     But  the  provisions  of  the  above  two  sec- 

?^s  shall  not  authorize  the  payment  of  claims  for  the  occupation 

J*  Or  injurv  to,  real  estate  in  any  State  declared  in  insurrection 

^^^mg  the  rebellion. 

Act  Feb.  18,  1875,  c.  80.  |  1,  18  Stat.  317. 
See  notee  to  preceding  section. 

Nt»tes  of  Decisions 

Time  for  presentation  of  clalmsw— By  the  counties  of  Berkeley  and  Jefferson, 

Tirtne  of  the  amendment  of  the  Revised  West  Virginia,  for   subsistence  stores 

Statutes  by  the  addition  of   this  sec-  taken  or  received  during  the  rebellion, 

tion,  by  Act  Feb.  18,  1875,  c.  80,  which  it  was  not  material  whether  the  actual 

authorized  the  Commissary  General  to  presentation  of  such  claims  to  him  oc- 

examine  claims  submitted  by  loyal  cit-  curred  before  or  after  the  adoption  of 

isens  of  the  state  of  Tennessee,  and  of  that  act.    (1875)  15  Op.  Atty.  Gen.  36. 

§  471.  (Act  June  16,  1874,  c.  285,  §  2.)  Allowance  and  report  of 
claims  for  stores  and  supplies. 
The  Quartermaster  General,  Commissary  General,  and  Third 
Auditor  of  the  Treasury  shall  continue  to  receive,  examine,  and 
consider  the  justice  and  validity  of  such  claims  as  shall  be  brought 
before  them  under  the  act  of  July  fourth,  eighteen  hundred  and 
sixty-four,  and  the  acts  amendatory  thereof;  and  the  Secretary 
of  the  Treasury  shall  make  report  of  each  claim  allowed  by  them, 
at  the  commencement  of  each  session  of  Congress,  to  the  Speaker 
of  the  House  of  Representatives,  who  shall  lay  the  same  before 
Congress  for  consideration.    (18  Stat.  75.) 

This  was  a  provision  of  the  Army  appropriation  act  for  the  fiscal  year  1875, 
cited  above. 

The  substance  of  Act  July  4,  1864,  c.  240,  13  Stat.  381,  and  the  acts  amend- 
atory thereof,  referred  to  in  this  provision,  was  incorporated  in  R.  S.  §§  300A, 
300B,  ante,  §f  469,  470. 
See  notes  to  said  section  300A,  ante,  §  469. 

No  claim  under  the  provisions  of  this  act  was  to  be  allowed  by  the  account- 
ing oflScers,  or  by  the  Court  of  Claims,  or  by  Congress,  where  a  claimant  who 
claimed  more  than  was  justly  due  in  respect  of  the  claim,  or  presented  false 
evidence  in  support  thereof,  by  a  provision  of  Act  April  30,  1878,  c.  77,  |  2, 
20  Stat.  524,  incorporated  into  the  Judicial  Code,  in  section  173  thereof,  post, 
§1164. 
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CHAPTER  FIVE 
The  Treasurer 

Sec.  Sec. 

472.  Treasurer.  480.  Liabilities    ontstanding    three    or 

473.  Salary  of  Treasurer.^  more  years. 

474.  Bond  of  Treasurer.  481.  Vouchers  for  drafts  remaining  un- 

475.  Assistant  Treasurer.  paid. 

476.  When    Assistant    Treasurer  may      482.  Payment     upon     presentation     of 

act  as  Treasurer ;  temporary  ap-  outstanding  drafts. 

pointment  of  clerk  as  Acting  As-  483.  Accounts  of  disbursing  officers  un- 

sistant  Treasurer.  changed  for  three  years. 

477.  Divisions  of   Issue   and   Redemp-  484.  Reports    of    Treasurer,    Assistant 

tion.  Treasurers,   etc.,   and  disbursing 

478.  Duties  of  Treasurer.  officers. 

479.  Payment  by  Treasurer,  instead  of      484a.  Reports  of  Auditor  to  Secretary 

disbursing  officers,  of  appropria-  of  Treasury   of  unpaid  checks 

tions    for   salaries   of    Senators,  issued  by  disbursing  officers. 

Members   and   officers,   etc.,   and 
expenses  of  Congress. 

§  472.  (R.  S.  §  301.)     Treasurer. 

There  shall  be  in  the  Department  of  the  Treasury  a  Treasurer 
of  the  United  States,  who  shall  be  appointed  by  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate,  and  shall  be  en- 
titled to  a  salary  of  [six  thousand  five  hundred  dollars]  a  year. 

Act  Sept.  2,  1789,  c.  12,  §  1,  1  Stat.  66.  Act  July  23,  1866,  c  208,  i  2,  14 
Stat.  206. 

The  office  of  Treasurer  was  continued,  with  the  same  salary  of  $6,500,  on 
the  reorganization  of  the  Department  by  Act  March  8,  1875,  c.  130,  §  2,  ante, 
i  352.  Subsequent  appropriations  for  the, Treasurer  were  for  a  less  amount* 
But  his  salary  was  increased  to  $8,000,  superseding  the  words  of  this  section 
inclosed  in  brackets,  "six  thousand  five  hundred  dollars,"  by  a  provision  of 
Act  March  4,  1909,  c.  314,  §  7,  post,  §  473. 

The  Secretary  of  the  Treasury  is  authorized  to  transfer  and  appoint  in  the 
ofBce  of  the  Treasurer  of  the  United  States  such  of  the  employes,  in  his  dis- 
cretion, as  are  now  employed  in  said  office  under  details  authorized  by  Act 
March  4,  1913,  c.  142,  §  1.  37  Stat  755,  by  a  provision  in  Act  July  16,  1914, 
c.  141,  §  1,  set  forth  ante,  §  367a. 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compen- 
sation appropriated  by  the  legislative,  executive,  and  judicial  appropriation 
acts  are  repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or 
employes  appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary 
or  compensation  of  such  officers  or  employes,  respectively,  until  otherwise 
fixed  by  an  annual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914, 
.c.  141,  §  6,  post,  §  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat.  1049,  are  established  and 
continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
Congress,  by  §  6  of  said  act,  post,  §  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by 
any  act  shall  be  available  for  payment  to  any  person  receiving  more  than 
one  salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per 
annum,  with  certain  exceptions,  by  Act  May  10,  1916,  c.  117,  f  6,  as  amend- 
ed by  Act  Aug.  29.  1916.  c.  417,  post,  §  3230a. 

Notes  of  Deeisioiui 

Compensation  for  performance  of  du-  tied,  for  performing  the  duties  of  treas- 

tles    of   former    office   transferred    to  urer  of  said  commissioners,  to  the  sal- 

Treasurefd— After  the  abolition  of  the  ary  which  had  been  provided  for  the 

offices    of   the    Commissioners    of    the  commissioner   acting   as   treasurer,   by 

Sinking  Fund  of  the  District  of  Colum-  Act  March  3,  1876,  c.  130,  18  Stat.  376. 

bia  and  the   transfer  of  their  powers  Wyman  v.  U.  S.  (1891)  26  Ct  01.  103. 

and   duties   to    the   Treasurer    of   the  Cited     without    definite     application, 

United  States,  by  Act  March  3,  1875,  Cooke  v.  U.  S.   (1875)  91  U.  S.  889, 

c.  180,  20  Stat  102,  he  wajs  not  enti-  898,  23  L.  Ed.  237. 
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§  473.  (Act  March  4,  1909,  c.  314,  §  7.)     Salary  of  Treasurer. 

Hereafter  the  salary  of  the  Treasurer  of  the  United  States  shall 
be  eight  thousand  dollars  per  annum.     (35  Stat.  1065.) 

This  section  was  part  of  an  act  fixing  the  compensation  of  certain  officials 
in  tiie  customs  service,  etc.,  the  other  sections  of  which  are  omitted  here,  be- 
cause superseded  by  the  reorganization  of  the  customs  service  pursuant  to  Act 
Aug.  24,  1912,  c.  355,  i  1,  post,  §  5327. 

The  appropriation  for  the  Treasurer  for  the  fiscal  year  1917  was  $8,000.  Act 
May  10,  1916,  c.  117,  S  1,  39  Stet 

See  notes  to  (  472,  ante. 

§  474.  (R.  S.  §  302.)     Bond  of  Treasurer. 

The  Treasurer  shall,  before  entering  upon  the  duties  of  his  office; 
give  bond,  with  sufficient  sureties,  to  be  approved  by  the  Secre- 
tary of  the  Treasury  and  by  the  First  Comptroller,  in  the  sum  of 
one  hundred  and  fifty  thousand  dollars,  payable  to  the  United  States, 
with  condition  for  the  faithful  performance  of  the  duties  of  his  office, 
and  for  the  fidelity  of  the  persons  to  be  by  him  employed,  which 
bond  shall  be  lodged  in  the  office  of  the  First  Comptroller. 

Act  Sept  2,  1789,  c  12,  §  4, 1  Stat.  66. 

The  designation  of  the  First  Comptroller  was  changed  to  Comptroller  of  the 
Treasury,  hy  section  4  of  the  Dockery  Act,  ante,  {  402.  And  the  custody  of 
the  Treasurer's  bond,  and  the  duties  of  the  Comptroller  in  regard  thereto,  were 
transferred  to  the  Secretary  of  the  Treasury,  by  Act  March  2,  1895,  c  177, 
i  5,  post,  S  3288. 

Notes  of  Decisloiui 
Requisites  of  bond^<-In  most  cases*  In  practice,  the  form  ordinarily  made 
where  official  bonds  are  required,  as  in  use  of  is  one  in  which  the  principal  and 
this  section,  the  form  thereof  is  tacitly  sureties  are  jointly  and  severally  bound 
or  impliedly  left  by  Congress  to  be  for  the  full  amount  of  the  penalty, 
regulated  or  fixed  by  the  officers-  by  (1885)  18  Op.  Atty.  Gen.  274,  276. 
whom  the  bonds  are  to  be  approved. 

§  475.  (R.  S.  §  303.)     Assistant  Treasurer. 

There  shall  be  in  the  Department  of  the  Treasury  an  Assistant 
Treasurer  of  the  United  States,  who  shall  be  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate,  and 
shall  be  entitled  to  a  salary  of  two  thousand  eight  hundred  dollars 
a  year. 

Act  March  3,  1863,  c.  89,  i  1,  12  Stot.  761.  Act  June  25,  1864,  c.  147,  § 
2, 13  Stat.  159. 

The  office  of  Assistant  Treasurer  was  continued,  with  a  salary  of  $3,800, 
on  the  reorganization  of  the  department  by  Act  March  3,  1875,  c.  130,  f  2, 
ante,  f  352.  Subsequent  appropriations  provided  for  a  different  salary  for  the 
Assistant  Treasurer,  and  also  for  a  Deputy  Treasurer.  The  provisions  for 
both  for  the  fiscal  year  1917  were  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat., 
for  the  Assistant  Treasurer,  $3,600,  and  for  the  Deputy  Assistant  Treasurer, 
13,200. 
See  notes  to  (  472,  ante. 

§  476.  (R.  S.  §  304,  as  amended,  Act  March  31,  1886,  c.  41.)  When 
Assistant  Treasurer  may  act  as  Treasurer ;  temporary  appoint- 
ment of  derk  as  Acting  Assistant  Treasurer. 
The  Treasurer  may,  in  his  discretion,  and  with  the  consent  of  the 
Secretary  of  the  Treasury,  authorize  the  Assistant  Treasurer  to  act 
in  the  place  and  discharge  any  or  all  the  duties  of  the  Treasurer 
of  the  United  States ;  and  in  the  event  of  the  absence  or  illness  of 
either  the  Treasurer  or  the  Assistant  Treasurer,  or  both,  the  Sec- 
retary of  the  Treasury  may,  on  the  recommendation  of  the  Treasurer 
appoint  for  a  term  not  exceeding  thirty  days  at  one  time,  from 
among  the  clerks  in  the  Treasury,  any  one  of  said  clerks  to  be  Act- 
ing Assistant  Treasurer  during  such  absence  or  illness :  Provided, 
however.  That  no  such  appointment  shall  be  made  until  the  official 
bond  given  by  the  principal  of  the  office  shall  be  made  in  terms  to 
cover  and  apply  to  the  acts  and  defaults  of  every  such  person  so 
appointed  from  time  to  time.  Such  acting  officer  shall,  moreover, 
for  the  time  being,  be  subject  to  all  the  liabilities  and  penalties  pre- 
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scribed  by  law  for  the  official  misconduct  in  like  cases  of  the  As- 
sistant Treasurer,  for  whom  he  acts. 

Act  March  3,  1863,  c.  89,  §  1,  12  Stat.  761.  Act  March  31,  1886,  c  41,  24 
Stat.  9. 

The  section  as  enacted  in  the  Revised  Statutes  contained  only  the  first  clause, 
providing  that  the  Assistant  Treasurer  might  act  in  place  of  the  Treasurer. 
The  amendment  by  Act  March  31,  1886,  c  41,  cited  above,  consisted  in  the 
addition  of  the  further  provisions. 

§  477.  (Act  March  14,  1900,  c.  41,  §  4.)     Divisions  of  Issue  and 
of  Redemption. 

.  That  there  be  established  in  the  Treasury  Department,  as  a  part 
of  the  office  of  the  Treasurer  of  the  United  States,  divisions  to  be 
designated  and  known  as  the  division  of  issue  and  the  division  of  re- 
demption, to  which  shall  be  assigned,  respectively,  under  such  regu- 
lations as  the  Secretary  of  the  Treasury  may  approve,  all  records 
and  accounts  relating  to  the  issue  and  redemption  of  United  States 
notes,  gold  certificates,  silver  certificates,  and  currency  certificates. 
There  shall  be  transferred  from  the  accounts  of  the  general  fund 
of  the  Treasury  of  the  United  States,  and  taken  up  on  the  books  of 
said  divisions,  respectively,  accounts  relating  to  th6  reserve  fund  for 
the  redemption  of  United  States  notes  and  Treasury  notes,  the  gold 
coin  held  against  outstanding  gold  certificates,  the  United  States 
notes  held  against  outstanding  currency  certificates,  and  the  silver 
dollars  held  against  outstanding  silver  certificates,  and  each  of  the 
funds  represented  by  these  accounts  shall  be  used  for  the  redemption 
of  the  notes  and  certificates  for  which  they  are  respectively  pledged, 
and  shall  be  used  for  no  other  purpose,  the  same  being  held  as  trust 
funds.     (31  Stat.  4^.) 

This  section  was  part  of  the  Parity  Act,  cited  above.  Other  sections  of  the 
act  are  set  forth  post,  under  Title  XXXVII,  **Coinage." 

§  478.  (R.  S.  §  305.)     Duties  of  Treasurer. 

The  Treasurer  shall  receive  and  keep  the  moneys  of  the  United 
States,  and  disburse  the  same  upon  warrants  drawn  by  the  Secre- 
tary of  the  Treasury,  countersigned  by  either  Comptroller,  and  re- 
corded by  the  Register,  and  not  otherwise.  He  shall  take  receipts 
for  all  moneys  paid  by  him,  and  shall  give  receipts  for  all  moneys 
received  by  him;  and  all  receipts  for  moneys  received  by  him  shall 
be  indorsed  upon  warrants  signed  by  the  Secretary  of  the  Treasury, 
without  which  warrant,  so  signed,  no  acknowledgment  for  money 
received  into  the  public  Treasury  shall  be  vahd.  He  shall  render 
his  accounts  to  the  First  Comptroller  quarterly,  or  oftener  if  re- 
quired, and  shall  transmit  a  copy  thereof,  when  settled,  to  the  Sec- 
retary of  the  Treasury.  He  shall  at  all  times  submit  to  the  Secre- 
tary of  the  Treasury  and  the  First  Comptroller,  or  either  of  them, 
the  inspection  of  the  moneys  in  his  hands. 
Act  Sept  2,  1789,  c.  12,  §  4,  1  Stat.  66. 

So  much  of  this  section  as  required  the  Register  to  record  warrants  was  re- 
pealed, by  section  11  of  the  Dockery  Act,  ante,  §  427. 

By  other  provisions  of  the  same  act,  the  office  of  Second  Comptroller  was 
abolished,  the  designation  First  Comptroller  was  changed  to  Comptroller  of 
the  Treasury,  and  he  was  to  perform  the  duties  of  the  office  of  Second  Comp- 
troller.   Act  July  31,  1894,  c.  174,  f  4,  ante,  |  402. 

When  disbursements  for  salaries  of  Senators,  Members,  and  Delegates  in 
Congress,  or  the  officers  and  employes  or  expenses  thereof,  cannot  be  lawfully 
made  by  or  through  the  officers  specially  charged  therewith,  they  may  be  made 
by  the  Treasurer,  by  Act  June  22,  1882,  c.  236,  post,  S  479. 

Cited     without    definite     application,      23  L.  Ed.  237;  Crain  v.  U.  S.  (1890)  29 
Cooke  ▼.  U.  S.  (1875)  91  U.  S.  389,  398,      Ct.  CI.  204,  235. 

§  479.  (Act  June  22,  1882,  c.  236.)     Payment  by  Treasurer,  in- 
stead of  disbursing  officers,  of  appropriations  for  salaries 'of 
Senators,  Members  and  officers,  etc.,  and  expenses  of  Congress. 
Whenever  any  appropriation  made  for  the  payment  of  the  sala- 
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ries  of  Senators,  Members,  and  Delegates  in  Congress,  or  the 
officers  and  employees  of  both  or  either  of  the  houses  thereof,  or 
for  the  expenses  of  the  same,  or  any  committees  thereof,  cannot 
be  lawfully  disbursed  by  or  through  the  officers  specially  charged 
with  such  disbursements,  such  disbursements  may  be  made  for 
the  purposes  named  in  said  appropriations  by  the  Treasurer  of 
the  United  States,  who  shall  take  proper  vouchers  therefor  and 
charge  such  disbursements  against  such  appropriations;  and  the 
accounts  therefor  shall  be  audited  and  passed  or  rejected,  as  the 
law  may  require,  in  the  same  manner  that  similar  accounts  are  or 
may  be  required  by  law  to  be  audited  and  passed  or  rejected.  '  (22 
Stat  108.) 

This  act  was  entitled  ''An  act  to  provide  for  the  payment  of  the  salaries  and 
compensation  of  Members  of  the  Houses  of  Congress  and  their  officers  and 
employees  in  certain  contingencies." 

§  480.  (R.  S.  §  306.)  Liabilities  outstanding  three  or  more  years. 
At  the  termination  of  each  fiscal  year  all  amounts  of  moneys  that 
are  represented  by  certificates,  drafts,  or  checks,  issued  by  the 
Treasurer,  or  by  any  disbursing  officer  of  any  Department  of  the 
Government,  upon  the  Treasurer  or  any  assistant  treasurer,  or  des- 
ignated depositary  of  the  United  States,  or  upon  any  national  bank 
designated  as  a  depositary  of  the  United  States,  and  which  shall  be 
represented  on  the  books  of  either  of  such  offices  as  standing  to 
the  credit  of  any  disbursing  officer,  and  which  were  issued  to  facili- 
tate the  payment  of  warrants,  or  for  any  other  purpose  in  liquidation 
of  a  debt  due  from  the  United  States,  and  which  have  for  three 
years  or  more  remained  outstanding,  unsatisfied,  and  unpaid,  shall 
be  deposited  by  the  Treasurer,  to  be  covered  into  the  Treasury  by 
warrant,  and  to  be  carried  to  the  credit  of  the  parties  in  whose  favor 
such  certificates,  drafts,  or  checks  were  respectively  issued,  or  to  the 
persons  who  are  entitled  to  receive  pay  therefor,  and  into  an  appro- 
priation account  to  be  denominated  ^'outstanding  liabilities." 
Act  May  2,  1866,  c.  70,  §§  1,  4,  14  Stat  41,  42. 

The  auditor  of  the  Treasury  Department  is  required,  at  the  end  of  each  fiscal 
year,  to  report  to  the  Secretary  of  the  Treasury  all  checks  issued  by  disbursing 
officers  of  the  government,  unpaid  for  three  years,  by  Act  July  1,  1916,  c.  209, 
1 5.  post,  §  484a. 

Notes  of  Deoisloiui 

Claims  on  outstanding  drafts  not  at-  The  purpose  of  the  provisions  of  Act 

feeted  by  limitations  or  lapse  of  time^  May    2,  1866,  c.  70,  incorporated  into 

After  a  draft  is  issued  and  covered  into  R.  S.  §§  306-308   (this  compilation  §§ 

the  treasury,  the  government  holds  the  480-482),  was  to  secure  to  each  party 

fond  in  trust,  and  limitations  as  to  the  who     holds     government     paper     the 

^na  therefor  does  not  run  until  de-  amount  thereof,  to  place  it  in  the  Treas- 

ttand.    Ray  v.  U.  S.  (D.  C,  1892)  50  ury  to  his  credit,  and  to  prescribe  a 

^^  166,  168;   Waiyne  v.  U.  S.  (1891)  method  by  which  whenever  he  wislies  he 

*?Ct  CI.  274;  RusseU  v.  U.  S.  (1902)  can  obtain  it.     No  time  is  mentioned 

^^Ct.  01.  113.  within  which  he  must  apply  for  a  war- 

»^hile  it  may  be  that  this  section  and  rant  or  after  which  the  money  is  forfeit- 

'  ^-  II  307,  308,  post,  §§  481,  482,  do  ed  to  the  government     The  ordinary 

^®t  Provide  for  the  creation  of  an  ex-  rules  for  the  maturity  of  negotiable  pa- 

P^^^    trust,    liabiiity   tfor    wihioh,    ac-  per  do  not  control.    There  is  no  occa- 

^^''^ii^S  to  general  rules,  continues  until  sion  for  suit  until  after  an  application 

vi^^*  is  a  direct  repudiation  thereof,  yet  for  a  warrant  is  refused.     When  the 

^^7  Contain  a  continuing  promise  by  contract  created  by  the  promise  made 

"^«  Kovemment  to  hold  the  money  thus  in  R.  S.  §  308,  post,  §  482,  is  broken, 

^vere^j  into  the  Treasury  for  the  bene-  then  a  claim  for  the   breach  of  such 

K  ^^  ^^^  owner  until  such  time  as  he  contract  first  accrues',  and  the  limita- 

Bhall  call  for  it.     This  is  a  continuing  tion  prescribed  by  R.  S.  §  1069,  incor- 

promise,  and  one  to   which  full  force  porated  into  Jud.  Code,  §  156,  post,  § 

™  eflficacy  should  be  given.    Judgment,  1147,  begins  to  run.     Id. 

^»^^eU  V.  U.  S.  (1895)  32  Ot  CI.  30,  The  indebtedness  of  the  United  States 

wnrni€d.    U.  S.  v.  WardweU  (1898)  19  on  balances  stated  in  favor  of  parties 

o2f*  ^^  ^  172  U.  S.  48,  43  L.  Ed.  on  the  books  of  the  Treasury  Depart- 

3W).  ment  under  R.  S.  f§  306-^308  (this  com- 
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pilation  §§  480-482),  is  not  rendered  ing  an  amount  rightly  due  to  her,  stand- 
stale  by  lapse  of  time  in  making  appli-  ing  to  her  credit  on  the  books  of  the 
cation  for  payment.  The  only  proof  treasury,  is  entitled  to  recover,  though  a 
to  be  made  as  to  them  is  the  identity  draft  more  than  three  years  outstanding 
of  the  claimant  or  his  right  to  represent  for  the  same  debt  is  in  the  hands  of  a 
the  record  creditor.  Waddell  v.  U.  S.  third  person.  Harris  ▼.  U.  S.  (1892)  27 
(1890)  25  Ct  OL  328,  828.  Ot  a.  177. 

Negotiability  of  outstanding  drafts  p^  ^^^  ^^  ,0^  or  stolen  draft  not 

A  treasury  draft  outstanding  for  more  postponod^-Where  a  government  check 

than  three  years,  the  appropriation  to  ^^  draft  is  lost  or  stolen,  the  statutes 

pay  It  covered  mto  the  treasury  has  ^^  ^^^  ^^^^  ^^^^  payment  must  be 

ceased  to  be  negoUa^blep^^^^^    Harn.  postponed  for  three  years  or  preclude 

V.  U.  S.  (1892)  27  Ct  CL  177.  ^  g^j^     3^^^^  ^^  xj.  S.  (1891)  26  Ot. 

Recovery  «n  1  draft   oiitetanding    in  CL  172. 
hands  of  third  person.p-A  claimant  hav- 

§  481.  (R.  S.  §  307,  as  amended,  Act  July  31,  1894,  c.  174,  §  16.) 
Vouchers  for  drafts  remaining  unpaid. 
The  certificate  of  the  Secretary  of  the  Treasury,  stating  that  the 
amount  of  any  draft  issued  by  the  Treasurer,  to  facilitate  the  pay- 
ment of  a  warrant  directed  to  him  for  payment,  has  remained  out- 
standing and  unpaid  for  three  years  or  more,  and  has  been  de- 
posited and  covered  into  the  Treasury  in  the  manner  prescribed  by 
the  preceding  section,  shall  be,  when  attached  to  any  such  warrant, 
a  sufficient  voucher  in  satisfaction  of  any  such  warrant  or  part  of 
any  warrant,  the  same  as  if  the  drafts  correctly  indorsed  and  fully 
satisfied  were  attached  to  such  warrant  or  part  of  warrant.  And 
all  such  moneys  mentioned  in  this  and  in  the  preceding  section  shall 
remain  as  a  permanent  appropriation  for  the  redemption  and  pay- 
ment of  all  such  outstanding  and  unpaid  certificates,  drafts,  and 
checks. 

Act  May  2,  1866,  c.  70,  f  2,  14  Stat  41.  Act  July  81, 1894,  c  174,  i  16,  28 
Stat.  210. 

The  amendment  of  this  section  by  section  16  of  the  Dockery  Act,  cited  above, 
consisted  in  the  substitution  of  the  words  "Secretary  of  the  Treasury,*'  in  the 
first  line  of  the  section,  instead  of  the  words  ''Register  of  the  Treasury,"  in 
the  section  as  originally  enacted. 

Notes  of  Decisions 

Liabilities  of  sureties  of  officer^— R.  from  issuance,  form  no  part  of  the  con- 

S.  §  1766,  post,  f  3239,  authorizing  the  tract  with  the  officer*s  sureties.    They 

salaiy  of  an  officer  in  arrears*  to  be  were  not  passed  to  protect  sureties-,  but 

withheld,  and  this  section  with  R.   S.  to  better  secure  the  government    U.  S. 

S  308,  post,  §  482,  in  relation  to  the  v.  Potter  (0.  C.  1879)   Fed.  Cas.  No. 

payment  of  warrants  after  three  years  16,076. 

§  482.  (R.  S.  §  308.)     Payment  upon  presentation  of  outstanding 
drafts. 

The  payee  or  the  bona-fide  holder  of  any  draft  or  check  the 
amount  of  which  has  been  deposited  and  covered  into  the  Treasury 
pursuant  to  the  preceding  sections,  shall,  on  presenting  the  same 
to  the  proper  ofJficer  of  the  Treasury,  be  entitled  to  have  it  paid  by 
the  settlement  of  an  account  and  the  issuing  of  a  warrant  in  his 
favor,  according  to  the  practice  in  other  cases  of  authorized  and 
liquidated  claims  against  the  United  States. 
Act  May  2,  1866,  c.  70,  §  3,  14  Stat.  42. 

§  483.  (R.  S.  §  309.)    Accounts  of  disbursing  officers  unchanged 
for  three  years. 

The  amounts,  except  such  as  are  provided  for  in  section  three 
hundred  and  six,  of  the  accounts  of  every  kind  of  disbursing  officer, 
which  shall  have  remained  unchanged,  or  which  shall  not  have  been 
increased  by  any  new  deposit  thereto,  nor  decreased  by  drafts  drawn 
thereon,  for  the  space  of  three  years,  shall  in  like  manner  be  cov- 
ered into  the  Treasury,  to  the  proper  appropriation  to  which  they 
belong;    and  the  amounts  thereof  shall,  on  the  certificate  of  the 
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Treasurer  that  such  amount  has  been  deposited  in  the  Treasury,  be 
credited  by  the  proper  accounting  officer  of  the  Department  of  the 
Treasury  on  the  books  of  the  Department,  to  the  officer  in  whose 
?anie  it  had  stood  on  the  books  of  any  agency  of  the  Treasury,  if 
ft  appears  that  he  is  entitled  to  such  credit. 
Act  May  2,  1866,  c.  70,  i  5,  14  Stat.  42. 

S  484.  (R.  S.  §  310.)     Reports  of  Treasurer,  assistant  treasurers, 
etc.,  and  disbursing  officers. 
The  Treasurer,  each  assistant  treasurer,  and  each  designated  de- 
positary of  the  United  States,  and  the  cashier  of  each  of  the  national 
^^^ks  designated  as  such  depositaries,  shall,  at  the  close  of  busi- 
7Y^s  on  every  thirtieth  day  of  June,  report  to  the  Secretary  of  the 
^;^^,^sury  the  condition  of  every  account  standing,  as  in  the  pre- 
^t^*^g  section  specified,  on  the  books  of  their  respective  offices^ 
t<;i^*i^g  the  name  of  each  depositor,  with  his  official  designation,  the 
K    ^l  amount  remaining  on  deposit  to  his  credit,  and  the  dates,  re- 
^V^^tively,  of  the  last  credit  and  the  last  debit  made  to  each  ac- 
,  CO\int.     And  each  disbursing  officer  shall  make  a  like  return  of  all 

\  checks  issued  by  him,  and  which  may  then  have  been  outstanding 

\  and  unpaid  for  three  years  and  more,  stating  fully  in  such  report 

I  the  name  of  the  payee,  for  what  purpose  each  check  was  given,  the 

^  office  on  which  drawn,  the  number  of  the  voucher  received  there- 

for, the  date,  number,  and  amount  for  which  it  was  drawn,  and, 
when  known,  the  residence  of  the  payee. 
Act  May  2,  1866,  c.  70,  §  6,  14  Stat.  42. 

§  484a.  (Act  July  1,  1916,  c.  209,  §  5.)  Reports  of  Auditor  to 
Secretary  of  Treasury  of  unpaid  checks  issued  by  disbursing 
officers. 

Hereafter  at  the  termination  of  each  fiscal  year  each  Auditor  of 

the  Treasury  shall  report  to  the  Secretary  of  the  Treasury  all  checks 

issued  by  any  disbursing  officer  of  the  Government  as  shown  by 

^is  accounts  rendered  to  such  auditor,  which  shall  then  have  been 

outstanding  and  unpaid  for  three  years  or  more,  stating  fully  in 

such  report  the  name  of  the  payee,  for  what  purpose  each  check 

was  given,  the  office  on  which  drawn,  the  number  of  the  voucher 

received  therefor,  the  date,  the  number,  and  the  amount  for  which 

^t  Was  drawn,  and,  when  known,  the  residence  of  the  payee.    And 

^flf^  reports  shall  be  in  lieu  of  the  returns  required  of  disbursing 

oificers  by  section  three  hundred  and  ten  of  the  Revised  Statutes.    (39 

Stat.) 

This  section  was  a  part  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1917,  cited  above. 

(R.  S.  §  311.    Repealed.) 
^This  section  required  a  report  by  the  Treasurer,  at  each  session  of  Congress, 
of   his  accounts  and  of  the  state  of  the  Treasury.     It  was  repealed  by  Act 
March  29,  1884,  c.  48,  28  Stat.  47. 


CHAPTER  SIX 
The  Register 

*g-  ^glster.  488.  Duties  of  Assistant  Register. 

™  I^uties  of  Register.  489.  Appointment   temporarily   of  Act- 

««•  Assistant  Register.  .     ing  Assistant  Register. 

§  ^»5.  (R.  S.  §  312.)     Register. 

There  shall  be  in  the  Department  of  the  Treasury  a  Register  of 
^^  Treasury,  who  shall  be  appointed  by  the  President,  by  and  with 
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the  advice  and  consent  of  the  Senate,  and  shall  be  entitled  to  a 
salary  of  [four  thousand  dollars]  a  year. 

Act  Sept.  2,  1789,  c.  12,  f  1,  1  Stat.  65.  Act  May  8,  1872,  c.  140,  i  13,  17 
Stat.  85. 

The  office  of  Register  was  continued,  with  a  salary  of  $4,500,  superseding  the 
words  of  this  section  inclosed  in  brackets,  "four  thousand  dollars,*'  on  the  re- 
organization of  the  Department  by  Act  March  3,  1875,  c.  130,  $  2,  ante,  §  352. 
Subsequent  appropriations  for  the  Register  were  $4,000.  The  provision  for 
the  fiscal  year  1917  was  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat. 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensa- 
tion appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts 
are  repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employ^ 
appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensa- 
tion of  such  officers  or  employes,  respectively,  until  otherwise  fixed  by  an  an- 
nual rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c  141,  §  6,  post, 
f  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat.  1049,  are  esUblished  and 
continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
Congress,  by  {  6  of  said  act,  ];>ost,  §  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 
act  shall  be  available  for  payment  to  any  person  receiving  more  than  one 
salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c  117,  §  6^  as 
amended  by  Act  Aug.  29,  1916,  c.  417,  post,  §  3230a. 

(R.  S.  §  313.    Repealed.) 

This  section  prescribed  the  duties  of  the  Register,  as  follows: 

"It  shall  be  the  duty  of  the  Register: 

"First  To  keep  all  accounts  of  the  receipts  and  expenditures  of  the  public 
money,  and  of  aU  debts  due  to  or  from  the  IFnited  States. 

"Second.  To  receive  from  the  First  Comptroller  and  Commissioner  of  Cus- 
toms the  accounts  which  shall  have  been  finally  adjusted,  and  preserve  such 
accounts  with  their  vouchers  and  certificates. 

"Third.  To  record  all  warrants  for  the  receipt  or  payment  of  moneys  at  the 
Treasury,  and  certify  the  same  thereon,  except  those  drawn  by  the  Postmaster- 
General,  and  those  drawn  by  the  Secretary  of  the  Treasury  upon  the  requisi- 
tions of  the  Secretaries  of  the  War  and  Navy  Departments. 

"Fourth.  To  transmit  to  the  Secretary  of  the  Treasury  copies  of  the  certifi- 
cates of  balances  of  accounts  adjusted. 

"Fifth.  To  furnish  to  the  proper  accounting  officers  copies  of  all  warrants 
covering  proceeds  of  Government  property,  where  the  same  may  be  necessary 
in  the  settlement  of  accounts  in  their  respective  offices." 

The  section  was  expressly  repealed,  and  so  much  of  R.  S.  §§  283,  3675,  as 
required  accounts  of  receipts  and  expenditures  of  public  money  to  be  kept  by 
certain  Auditors  and  the  Register,  was  also  repealed,  by  section  10  of  the 
Dockery  Act,  ante,  §  356;  the  repealing  section  having  provided  for  the  es- 
tablishment of  the  Division  of  Bookkeeping  and  Warrants  in  the  office  of  the 
Secretary,  on  the  books  of  which  all  such  accounts  are  to  be  kept. 

So  much  of  R.  S.  §  305,  as  required  the  Register  to  record  warrants,  was 
repealed  by  section  11  of  the  same  act,  ante,  }  427.  And  by  section  16  of  that 
act,  R.  S.  S  307,  was  amended,  by  substituting  the  Secretary  of  the  Treasury 
instead  of  the  Register,  in  the  provision  made  thereby  for  certifying  that  drafts 
remain  unpaid. 

Immediately  following  the  repeal  of  this  section  in  section  10  of  the  Dockery 
Act  is  a  clause  relating  to  the  duties  of  the  Register,  which  is  set  forth  post,  $ 
486. 

These  changes  in  the  duties  of  the  Register  were  made  as  part  of  the  change 
in  the  system  of  accounting  in  the  Department,  by  provisions  of  said  act. 

Certain  duties  of  the  Register,  under  provisions  of  Title  XLrVIII,  "Regula- 
tion of  Commerce  and  Navigation,"  and  Title  L,  "Regulation  of  Vessels  in 
Domestic  Commerce,"  in  regard  to  the  surrender  or  return  of  registers,  en- 
rollments, and  licenses  of  vessels,  were  transferred  to  the  Commissioner  of 
Navigation  by  the  act  establishing  a  Bureau  of  Navigation,  Act  July  5,  1884, 
c.  221,.  S  2,  post,  I  891.  The  Bureau  of  Navigation  was  transferred  to  the 
Department  of  Commerce  by  section  4  of  the  act  establishing  that  Department, 
Act  Feb.  14,  1903,  c.  552,  f  4,  post,  S  857. 

§  486.  (Act  July  31,  1894,  c.  174,  §  10.)     Duties  of  Register. 

The  duties  of  the  Register  of  the  Treasury  shall  be  such  as  are 
now  required  of  him  in  connection  with  the  public  debt  and  such 
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further  duties  as  may  be  prescribed  by  the  Secretary  of  the  Treas- 
ury.  (28  Stat.  208.) 

This  provision  was  part  of  section  10  of  the  Dockery  Act,  cited  above.    See 
notes  above. 

Notes  of  Deoisioais 

Liability  of  United  StatM  for  orrono-  an  administrator  to  transfer  a  United 

•n  opinion  givon  by  roglatorw— The  gov-  State&r  bond  given  by  the  Register  of  the 

enunent  is  not  responsible  for  an  er-  Treasury.     German  Banli  of  Memphis 

roneoos  opinion  concerning  the  right  of  y.  U.  S.  (1891)  26  Ct  GL  198. 

§  487.  (R.  S.  §  314.)     Assistant  Register. 

There  shall  be  in  the  office  of  the  Register  of  the  Treasury  an 
Assistant  Register,  who  shall  be  appointed  by  the  President,  by  and 
^th  the  advice  and  consent  of  the  Senate,  and  shall  be  entitled  to  a 
salary  of  [two  thousand  dollars]  a  year. 

Act  Feb.  20,  1863,  c.  44,  §  1,  12  Stat  656.  Act  March  14,  1864.  c.  30,  §  7, 
13  Stat.  28. 

The  office  of  Assistant  Register  was  continued  with  a  salary  of  $2,500,  super- 
seding the  words  of  this  section  inclosed  in  brackets,  "two  thousand  dollars," 
on  the  reorganization  of  the  Department  by  Act  March  3,  1875,  c  130,  §  2, 
ante,  §  352.  The  appropriation  for  the  Aissistant  Register  for  the  fiscal  year 
1917  waa  for  $2,500,  by  Act  May  10,  1916,  c.  117,  §  1.  39  Stat. 

Besides  the  Assistant  Register,  a  Deputy  Register  was  authorised  by  said 
Act  March  3,  1875,  c.  130,  §  2,  but  that  office  was  abolished  by  a  provision  of 
Act  Aug.  15, 1876,  c.  287,  §  1,  ante,  |  355. 
See  notes  to  S  485,  ante. 

§  488.  (R.  S.  §  315.)     Duties  of  Assistant  Register. 

The  Assistant  Register  shall  perform  such  duties  as  may  be  de- 
volved on  him  by  the  Register,  and,  in  the  absence  of  the  Register, 
shall  act  in  his  stead;  and  any  official  record,  certificate,  or  other 
document,  excepting  warrants,  bonds,  and  drafts,  signed  by  the  As- 
sistant Register,  shall  have  the  same  effect  as  if  signed  by  the  Reg- 
ister. 

Act  Feb.  20, 1863,  c.  44,  §  2,  12  Stat.  656. 

§  489.  (Res.  Dec.  13,  1892,  No.  1.)     Appointment  temporarily  of 
Acting  Assistant  Register.  ^ 

During  the  absence  of  the  Register  of  the  Treasury,  and  while 
the  Assistant  Register  is  discharging,  under  the  law,  the  duties 
of  Register  during  his  said  absence,  the  Secretary  of  the*  Treasury 
^^Yf  by  appointment  under  his  hand  and  seal,  delegate  authority 
to  any  Chief  of  Division  or  clerk  in  the  office  of  Register  to  act 
^  Assistant  Register  during  the  said  absence  of  the  Register. 
(^  Stat.  752.) 

This  was  a  resolution,  entitled  "Joint  resolution  relating  to  the  discharge  of 
<^i^tain  official  duties  in  the  Office  of  Register  of  the  Treasury." 


CHAPTER  SEVEN 

The  Commissioner  of  Customs 

'^^  ^.  §§  316-318.    Omitted,  superseded  and  transferred.) 

This  chapter  of  the  Revised  Statutes  included  sections  316-318.  R.  S.  S  316 
authorized  the  office,  and  sections  317  and  318  prescribed  the  duties  of  the 
Commissioner  of  Customs.  The  office  was  abolished  and  its  duties  were  trans- 
ferred to  the  Comptroller  of  the  Treasury  by  section  4  of  the  Dockery  Act, 
ante,  |  402,  in  connection  with  other  changes  in  the  organization  of  the  De- 
partment and  the  officers  therein,  and  in  the  system  of  accountiog,  made  by 
said  section  and  other  sections  of  that  act,  and  R.  S.  f  316,  is  therefore  omit- 
ted. R.  S.  §  317,  as  amended  by  Act  Feb.  23,  1877,  c.  69,  (  1.  is  given  in  the 
notes  to  said  section  4  of  the  Dockery  Act,  ante,  $  402,  its  provisions  having 
been  superseded  by  those  of  that  section  and  of  sections  5  and  8  of  that  act, 
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ante,  {§  408,  425.  R.  S.  §  318,  requiring  the  Commissioner  to  report  certain 
official  forms  for  use  in  the  collection  of  Customs,  may  be  regarded  as  appli- 
cable to  the  Comptroller,  and  is  set  forth  ante,  {  409. 


CHAPTER  EIGHT 
The  Commissioner  of  Internal  Revenue 

8eo.  Sec. 

490.  Commissioner    of    Internal    Beve-      493.  Deputy  Commissioner  of  Internal 

nue.  Revenue. 

491.  Chief  clerk.  494.  Duties  of  Deputy  Commissioner  of 

492.  Duties  of  Commissioner  of  Inter-  Internal  Revenue. 

nal  Revenue. 

§  490.  (R.  S.  §  319.)     Commissioner  of  Internal  Revenue. 

There  shall  be  in  the  Department  of  the  Treasury  a  Commis- 
sioner of  Internal  Revenue,  who  shall  be  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate,  and  shall  be  en- 
titled to  a  salary  of  six  thousand  dollars  a  year. 

Act  July  1,  1862,  c.  119,  §  1,  12  Stat  432.  Act  June  30,  1864,  c.  173,  $  1, 
13  Stat.  223. 

The  Oflice  of  Commissioner  of  Internal  Revenue  was  continued,  with  the 
same  salary,  in  the  reorganization  of  the  Department  by  Act  March  3,  1875,  c. 
130,  i  2,  ante,  §  352. 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensation 
appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts  are 
repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employes  ap- 
propriated  for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensation 
of  such  officers  or  employes,  respectively,  until  otherwise  fixed  by  an  annual 
rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c  141,  (  6,  post,  8 
322Sa. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat.  1049,  are  established  and 
continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
Congress,  by  §  6  of  said  act,  post,  §  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 
act  shall  be  available  for  payment  to  any  person  receiving  more  than  one 
salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  specified  exceptions,  by  Act  MJay  10,  1916,  c.  117,  §  6,  as  amended 
by  Act  Aug.  29,  1916,  c  417,  post,  §  3230a. 

Notes  of  Decisions 

Tenure  of  office.— Act  July  1,  1862,  Avery  (O.  0.  1867)  Fed.  Cas.  No.  14,- 
creating  the  office  of  assessor  of  inter-  481. 
nal  revenue,  does  not  prescribe  the  ten- 
ure thereof,  and  the  incumbent  is  deem-  Cited     without    definite     application, 
ed  to  hold  such  only  during  the  pleas-  Boske  v.  Comingore  (1899)  20  Sup.  Ct. 
ure  of  the  appointing  power.     U.  S.  v.  701,  705,  177  U.  S.  459,  44  L.  Ed.  846. 

§  491.  (R;  S.  §  320.)     Chief  Clerk. 

The  Commissioner  of  Internal  Revenue  is  authorized  to  designate 
one  of  the  heads  of  division  as  chief  clerk  o!  the  Bureau  without 
additional  compensation. 

Act  Dec.  24,  1872,  c  13,  §  9,  17  Stat  403. 

Recent  appropriation  acts  have  increased  the  salary  of  the  Commissioner  of 
Internal  Revenue  to  $6,500  a  year.  The  appropriation  for  the  fiscal  year  1917 
was  by  Act  May  10,  1916,  c.  117,  I  1,  39  Stat. 

§  492.  (R.  S.  §^321.)     Duties  of  Commissioner  of  Internal  Revenue. 

The  Commissioner  of  Internal  Revenue,  under  the  direction  of 
the  Secretary  of  the  Treasury,  shall  have  general  superintendence 
of  the  assessment  and  collection  of  all  duties  and  taxes  now  or  here- 
after imposed  by  any  law  providing  internal  revenue ;  and  shall  pre- 
pare and  distribute  all  the  instructions,  regulations,  directions,  forms, 
blanks,  stamps,  and  other  matters  pertaining  to  the  assessment  and 
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collection  of  internal  revenue;   and  shall  provide  hydrometers,  and 
proper  and  sufficient  adhesive  stamps  and  stamps  or  dies  for  ex- 
pressing and  denoting  the  several  stamp  duties,  or,  in  the  case  of 
percentage  duties,  the  amount  thereof;    and  alter  and  renew  or  re- 
place such  stamps  fro^i  time  to  time,  as  occasion  may  require.    He 
may   also  contract  for  or  procure  the  printing  of  requisite  forms, 
decisions  and  regulations,  but  the  printing  of  such  forms,  decisions 
and  regulations  shall  be  done  at  the  Public  Printing-Office,  unless 
the  Public  Printer  shall  be  unable  to  perform  the  work :    Provided, 
That  the  Commissioner  of  Internal  Revenue  may,  under  such  regu- 
lations as  may  be  established  by  the   Secretary  of  the  Treasury, 
after  due  public  notice,  receive  bids  and  make  contracts  for  supply- 
^^S  stationery,  blank-books  and  blanks  to  the  collectors  in  the  sev- 
eral   collection-districts;   and  the  said  Commissioner  shdU  estimate 
in  detail  by  collection-districts  the  expense  of  assessing  and  the  ex- 
pense of  the  collection  of  internal  revenue. 

Act  June  30,  1864,  c.  173,  S  1, 13  Stat.  223. 

The  Commissioner  was  required  to  submit  to  Confess  estimates  of  expenses 
of  aasessing  and  of  the  collection  of  internal  revenue,  by  R.  S.  f  3671,  post,  S 

e74i. 

In  the  recent  sundry  dvil  appropriation  acts,  the  annual  appropriation  "for 
detecting  and  bringing  to  trial  and  punishment  persons  guilty  of  violating  the 
Internal  revenue  laws,*'  etc.,  contains  a  provision,  renewed  from  year  to  year, 
"tkisLt  "the  Commissioner  of  Internal  Revenue  shall  make  a  detailed  statement 
'to  Congress  once  in  each  year  as  to  how  he  has  expended  this  sum,  and  also  a 
detailed  statement  of  all  miscellaneous  expenditures  in  the  Bureau  of  Internal 
Xtevenue  for  which  appropriation  is  made  in  this  act."  The  provision  for  the 
fiscal  year  1914  was  by  Act  June  23,  1013,  c.  3,  (  1,  38  Stat.  20. 

lf«tefl  of  Deoisioiu 


Po^er  of  commissioner  to  limit  liutios 
•f   Internal  revenue  ofUcers,  etc— Tbia 

sec'^CQ,  while  relating  generally  to 
''^'QL^ters  pertaining  to  the  assessment 
v&!^  collection  of  internal  revenue," 
^<c>«8  not  aathoriae  a  limitation  of  the 
duties  of  internal  revenue  officers  and 
agents  in  special  matters  otherwise  pro- 
vided by  law.  (1908)  26  Op.  Atty.  Gen. 
638. 

^e  Commissioner  of  Internal  Rev- 
,ci)ue  has  no  authority  to  define  and  lim- 
'^  the  official  duties  of  deputy  collectors 
•fld  internal  revenue  agents  by  provid- 
«ff    that,  while  it  shall  be  a  part  of 
weir    official  duties  to   appear  before 
^'lited  States  commissioners  and  fed- 
eral    ^and   juries    in    cases    involving 
.r*^*Js  against  the  revenue  laws,  up  to 
il®   tUue  when  the  parties  charged  are 
'J^Ofi  over  to  or  held  by  a  grand  jury, 
^  ^^^  a  prima  fade  case  has  been  made 
^*   ^iid  the  accused  has  been  so  bound 
uL^^   ^P  held,  such  attendance  shall  not 
^^    ^    part  of  their  official  duties,  and 
^^   should  respond,  in  such  cases,  as  a 
Stt%'   ^^^  ^^  *  regular  subpoena  and  at- 
l^r^^    **8imply  as  witnesses."    Such  lim- 
^y^^^ia  of   the   duty   of   those   officers 
^^  HJ^  be  i^  violation  of  the  provisions 


ta^^ 


S.  §  3163,  post,  §  5883,  which 

^  -^   it  the  duty  of  all  such  officers  to 

^^ .  in  the   prevention,  detection,   and 

^jj'^^bment  of  any  frauds  in  relation  to 

^^  Collection  of  internal  revenue  taxes, 
id. 

^^eiations  iiy  oommissloner^-Under 
*•  ^.  S  161,  ante,  {  235,  a  regulation 
Vromnigj^^gj  by    the   Commissioner  of 
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Internal  Revenue,  under  the  direction 
of  the  Secretary  of  the  Treasury,  a  reg- 
ulation prohibiting  collectors  from  pro- 
ducing the  records  of  their  office  or  fur- 
nishing copies  thereof,  for  the  use  of 
third  persons,  or  for  use  as  evidence  in 
behalf  of  litigants  in  any  court,  is  valid 
and  binding;  and  a  state  court  has  no 
authority  to  require  a  collector  to  vio- 
late it,  or  to  punish,  him  for  contempt 
because  of  his  refusal  to  produce  such 
records  or  to  testify  to  their  contents. 
Boske  V.  Comiugore  (1900)  20  Sup.  Ct. 
701,  177  U.  S.  469,  44  L.  Ed.  846  (af- 
firming In  re  Comingore  [D.  C.  1899J 
96  Fed.  552);  In  re  Huttman  (D.  C. 
1895)  70  Fed.  699,  702;  In  re  Weeks 
(D.  C.  1897)  82  Fed.  729,  730;  In  re 
Lamberton  (D.  C.  1903)  124  Fed.  446, 
449;  Stegall  v.  Thurman  (D.  C.  1910) 
175  Fed.  813,  8ia  But  see  In  re 
Hirsch  (C.  C.  1896)  74  Fed.  928  (af- 
firmed 87  Fed.  1005,  31  C.  C.  A.  350). 
Where,  pursuant  to  this  section  and 
R.  S.  §  3165.  post,  §  5885,  a  regulation 
required  collectors  of  taxes  on  distilled 
spirits  to  examine  distiller*s  sureties 
and  to  require  them  to  "justify"  on  a 
prescribed  form,  an  oath  taken  by  a 
surety  with  reference  to  his  qualifica- 
tions before  a  deputy  collector  was  an 
oath  taken  io  a  case  in  which  "a  law  of 
the  United  States  authorizes  an  oath 
to  be  administered,"  within  R.  S.  }  5392, 
incorporated  in  Cr.  Code,  §  125,  post, 
§  10295,  defining  perjury.  U.  S.  v.  Har- 
dison  (D.  C.  1905)  135  Fed.  419,  420. 

Awards  by  commissioner.— When  the 

commissioner  of  internal  revenue  makes 
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an  award  in  reference  to  subject-mat-  Cited  without  definite  application, 
ter  of  which  he  has  jurisdiction,  such  Armour  y.  Roberts  (G.  C.  1907)  151 
award,  if  unimpeached,  is  binding.  Du-  Fed.  846,  852;  (1881)  17  Op.  Atty. 
gan  V.  U.  S.  (1899)  34  Ct  CL  458.  Gen.   Ill,   113;    (1899)   22  Op.   Atty. 

Gen.  668,  570. 

§  493.  (R.  S.  §  322.)     Deputy  Commissioner  of  Internal  Revenue. 

There  shall  be  in  the  office  of  the  Commissioner  of  Internal 
Revenue  a  Deputy  Commissioner  of  Internal  Revenue,  who  shall 
be  appointed  by  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate,  and  sTiall  be  entitled  to  a  salary  of  three  thousand 
five  hundred  dollars  a  year. 

Act  March  3,  1863,  c.  74,  f  19,  12  Stat.  725.  Act  June  30,  1864,  c  173,  S 
3,  13  Stat.  224.    Act  July  13,  1866,  c.  184,  §  64,  14  Stat  170. 

R.  S.  f  235,  also  provided  for  "two  Deputy  Commissioners**  at  $3,000  a  year 
each,  "to  be  employed  under  the  direction  of  the  Secretary  of  the  Treasury." 
Subsequent  provisions,  including  the  annual  appropriations,  relating  to  these 
Deputy  Commissioners,  are  collected  or  referred  to  in  the  note  to  Act  March  3, 
1875,  c.  130,  i  2,  ante,  i  352.  For  many  years  previous  to  1900  the  appropria- 
tions were  for  but  one  Deputy  Commissioner,  $3,200.  But  in  recent  years, 
the  appropriations  were  for  a  Deputy  Commissioner,  $4,000,  and  a  Deputy 
Commissioner  $3,600.  The  provision  for  the  fiscal  year  1917  was  by  Act  May 
10,  1916.  c.  117,  §  1,  39  Stat 

The  appointment  of  one  additional  Deputy  Commissioner,  two  heads  of 
divisions,  and  such  other  clerks,  etc.,  as  may  be  necessary,  was  authorised,  in 
connection  with  other  provisions  to  carry  into  effect  section  II,  relating  to  in- 
come tax,  of  the  Underwood  Tariff  Act  of  1913,  Act  Oct  3,  1913,  c.  16,  by  a 
provision  of  said  section  II,  subdivision  N,  ante,  f  364. 

A  Solicitor  of  Internal  Revenue,  in  the  Department  of  Justice,  was  pro- 
vided for  by  R.  S.  §  349,  post,  (  521. 

The  appointment  in  the  office  of  the  Commissioner  of  Internal  Revenue,  by 
the  Secretary  of  the  Treasury,  of  an  analytical  chemist  and  a  microscopist, 
and  the  employment  by  the  Commissioner  of  chemists  and  microscopists,  were 
authorized  by  the  act  defining  butter  and  imposing  a  tax  upon  and  regulating 
the  manufacture,  sale,  importation,  and  exportation  of  oleomargarine.  Act  Aug. 
2,  1886,  c.  840,  (  14,  post,  §  6226.  In  subsequent  years  appropriations  were 
made  for  chemists  and  assistant  chemists.  The  provision  for  the  fiscal  year 
1917  was  by  Act  May  10,  1916,  c.  117,  S  1,  39  Stat 

§  494.  (R.  S.  §  323.)     Duties  of  Deputy  Commissioner  of  Internal 
Revenue. 

The  Deputy  Commissioner  of  Internal  Revenue  shall  be  charged 
with  such  duties  in  the  office  of  the  Commissioner  of  Internal  Rev- 
enue as  may  be  prescribed  by  the  Secretary  of  the  Treasury,  or  by 
law,  and  shall  act  as  Commissioner  of  Internal  Revenue  in  case  of 
the  absence  of  that  officer. 

Act  March  3,  1863,  c.  74,  (  19,  12  Stat  725.    Act  June  30,  1864,  c.  173,  §  3, 
13  Stat  224.    Act  July  13,  1866,  c.  184,  §  64,  14  SUt.  170. 
See  notes  to  i  493,  ante. 


CHAPTER  NINE 
The  Comptroller  of  the  Currency 

Sac.  Sec. 

495.  Bureau  of  the  Comptroller  of  the      501.  Interest  in  national  banks. 

Currency.  502.  Seal  of  Comptroller  of  the  Cur- 

496.  Comptroller  of  the  Currency,  rency. 

497.  Bond  and  oath  of  office  of  Comp-      503.  Rooms,  vaults,  furniture,  etc,  for 

troller  of  the  Currency.  Currency  Bureau. 

498.  Deputy   Comptroller  of   the   Cur-      504.  Banks  in  District  of  Columbia. 

rency.  505.  Report  of  Comptroller. 

499.  Additional  Deputy  Comptroller  of      506.  Report  of  expenses   of  liquidation 

the  Currency.  of  national  banks. 

500.  Clerks. 

§  495.  (R.  S.  §  324,  as  amended.  Act  Dec.  23,  1913,  c.  6,  §  10.) 
Bureau  of  the  Comptroller  of  the  Currency. 

There  shall  be  in  the   Department  of  the  Treasury  a  Bureau 
charged  with  the  execution  of  all  laws  passed  by  Congress  relating 
(242) 
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fo  the  issue  and  regulation  of  a  national  currency  secured  by  United 
States  bonds  and,  under  the  general  supervision  of  the  Federal  Re- 
serve Board,  of  all  Federal  Reserve  notes,  the  chief  officer  of  which 
Bureau  shall  be  called  the  Comptroller  of  the  Currency  and  shall 
Perform  his  duties  under  the  general  directions  of  the  Secretary 
^^  the  Treasury. 

Act  June  3,  1864,  c.  106,  i  1,  13  Stat.  99.  Act  Dec.  23,  1913,  c.  6,  (  10, 
38  Stat.  261. 

^^  This  section,  as  enacted  in  the  Revised  Statutes,  did  not  contain  the  words 
"and,  under  the  general  supervision  of  the  Federal  Reserve  Board,  of  all  Fed- 
^^al  Reserve  notes.**  They  were  inserted  by  amendment  by  section  10  of  the 
federal  Reserve  Act,  last  cited  above. 

The  Comptroller  of  the  Currency  is  ineligible,  during  his  time  in  office  and 
^r  two  years  thereafter,  to  hold  any  office,  etc.,  in  any  bank  which  is  a  mem- 
^r  of  a  Federal  Reserve  Bank,  by  a  provision  of  the  Federal  Reserve  Act  of 
<^.  23,  1913,  c.  6,  §  10,  post,  §  9793.  He  is  also  prohibited,  while  acting 
^^  a  member  of  the  Federal  Reserve  Bank,  from  being  an  officer  or  director  <j 
^^&y  bank,  etc.,  and  from  holding  stock  in  any  bank,  etc.,  by  a  farther  provision 
^t  said  section,  post,  §  9793. 

The  Secretary  of  the  Treasury,  the  Secretary  of  Agriculture,  and  the  Comp- 
troUer  of  the  Currency  were  constituted  "the  Reserve  Bank  Organization  Com-, 
mi t tee,*'  and  the  duties  and  powers  of  said  Committee  were  defined,  by  said 
Federal  Reserve  Act  of  Dec  23,  1913,  c.  6,  §  2,  post.  S  9786.  The  Secretary 
of  the  Treasury  and  the  Comptroller  of  the  Currency  were  made  members  ex 
officio  of  the  Federal  Reserve  Board  created  by  section  10  of  that  act,  post, 
§  9793,  and  the  powers  of  said  board  were  defined  by  section  11  of  the  act,  § 
9794.  And  the  powers  of  the  Comptroller  of  the  Currency  in  regard  to  ex- 
aminations of  national  banks  were  defined  by  amendment  of  R.  S.  {  5240,  by 
section  21  of  said  Federal  Reserve  Act,  post,  §  9832. 

Notes  of  Decisions 

Appointnents  of  receivers  of  national  ing  of  Const  art  2,  §  2.    Price  ▼.  Ab- 

kuks  by  Comptroller  of  the  Currenoy  bott   (C.   C.  1883)   17  Fed.  506,  507; 

M  ftcts  of  Secretary  of  the  Treasury.—  Frelinghuysen  y.  Baldwin  (D.  C.  1882) 

Appointments  of  receivers  of  national  12  Fed.  395,  396b 
hjnks,  made  by  the  Comptroller  of  the         Effect   of  decisions  of   coorts^The 

t^urrency  as  provided  by  law,  are  to  be  Comptroller  of  the  Currency  must  take 

presumed  to  be  made  with  the  concur-  notice  of  and  be  governed  by  the  deci- 

rence  or  approval  of  the  Secretary  of  sions  of  the  courts.    Williams  v.  Frank 

we   Treasury,  and   are   made   by   the  Levy,  Inc.  (City  Ct  1915)  162  N.  Y.  S. 

*ead  of  a  department,  within  the  mean-  464. 

S  496.  (R.  S.  §  325.)     Comptroller  of  the  Currency. 

,  The  Comptroller  of  the  Currency  shall  be  appointed  by  the  Presi- 

^^nt,  on  the  recommendation  of  the  Secretary  of  the  Treasury,  by 

^2^    >vith  the  advice  and  consent  of  the  Senate,  and  shall  hold  his 

^'^c^  for  the  term  of  five  years  unless  sooner  removed  by  the  Presi- 

V ^'^'t,  upon  reasons  to  be  communicated  by  him  to  the  Senate;   and 

^    ^hall  be  entitled  to  a  salary  of  five  thousand  dollars  a  year. 

Act  June  3,  1864,  c.  106,  1 1,  13  Stat  99. 

TThe  office  of  Comptroller  of  the  Currency  was  continued,  at  the  same  salary, 
^^  the  reorganization  of  the  Department  by  Act  March  3,  1875,  c.  130,  §  2, 
^oate,  (  352. 

The  Comptroller  of  the  Currency,  as  ex  ofBcio  member  of  the  Federal  Re- 
serve Board,  is  to  receive  an  additional  salary  of  $7,000  annually  for  his  serv- 
ices as  a  member  of  said  Board,  by  a  provision  of  the  Federal  Reserve  Act  of 
Dec  23,  1913,  c.  6,  S  10,  post,  (  9793. 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensation 
appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts  are 
repealed,  and  tiie  rates  of  salaries  or  compensation  of  officers  or  employes  ap- 
propriated for  in  said  acts  are  to  constitute  tthe  rate  of  salary  or  compensa- 
tion of  such  officers  or  employ^,  respectively,  until  otherwise  fixed  by  an 
annual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141,  §  6, 
post,  f  8228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1916,  Act  March  4,  1916,  c.  141,  38  Stat.  1049,  are  established  and 
continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
Congress,  by  i  6  of  said  act,  post,  $  3228b. 
Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 
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act  shall  be  available  for  payment  to  any  person  receiving  more  than  one 
salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c  117,  §  6,  as 
amended  by  Act  Aug.  29,  1916,  c.  417,  post,  §  8230a. 

§  497.  (R.  S.  §  326.)     Bond  and  oath  of  office  of  Comptroller  of 

the  Currency. 
The  Comptroller  of  the  Currency  shall,  within  fifteen  days  from 
the  time  of  notice  of  his  appointment,  take  and  subscribe  the  oath 
of  office ;  and  he  shall  give  to  the  United  States  a  bond  in  the  pen- 
alty of  one  hundred  thousand  dollars,  with  not  less  than  two  re- 
sponsible sureties,  to  be  approved  by  the  Secretary  of  the  Treasury, 
conditioned  for  the  faithful  discharge  of  the  duties  of  his  office. 

Act  June  3,  1864,  c.  106,  $  1,  13  Stat.  99. 

§  498.  (R.  S.  §  327.)     Deputy  Comptroller  of  the  Currency. 

There  shall  be  in  the  Bureau  of  the  Comptroller  of  the  Currency 
a  Deputy  Comptroller  of  the  Currency,  to  be  appointed  by  the  Sec- 
retary, who  shall  be  entitled  to  a  salary  of  two  thousand  five  hun- 
dred dollars  a  year,  and  who  shall  possess  the  power  and  perform 
the  duties  attached  by  law  to  the  office  of  Comptroller  during  a  va- 
cancy in  the  office  or  during  the  absence  or  inability  of  the  Comp- 
troller. The  Deputy  Comptroller  shall  also  take  the  oath  of  office 
prescribed  by  the  Constitution  and  laws  of  the  United  States,  and 
shall  give  a  like  bond  in  the  penalty  of  fifty  thousand  dollars. 

Act  June  3,  1864,  c.  106,  i  1,  13  Stat  99. 

The  office  of  Deputy  Comptroller  of  the  Currency  was  continued,  at  a  salary 
of  $3,000,  on  the  reorganization  of  the  Department,  by  Act  March  3,  1875,  c. 
130,  i  2,  ante,  §  352.  Subsequent  appropriations  varied  from  this  amount. 
For  the  fiscal  year  1910,  there  was  appropriated  for  Deputy  Comptroller,  $3,- 
600,  and  also  for  Deputy  Comptroller,  $3,000,  with  provisions  relating  to  the 
appointment  and  the  powers  and  duties  of  such  additional  Deputy  Comptroller, 
by  Act  March  3,  1909,  c.  297,  S  1,  post,  {  499.  Appropriations  of  the  same 
amounts  for  the  fiscal  year  1917  were  made  by  Act  May  10,  1916,  c.  117,  §  1, 
39  Stat 

See  notes  to  §  496,  ante. 

Notes  of  Decisions 

Deputy  oomptrotler  acting  as  comp-  that  the  deputy,  in  acting  for  the  comp- 
troller.—A  certificate  issuing  from  the  troller  in  any  particular  instance,  has 
office  of  the  comptroller  of  the  curren-  acted  lawfully.  Keyser  v.  Hitz  (1890) 
cy,  and  under  the  seal  of  that  office,  10  Sup.  Ct  293,  133  U.  S.  138,  33  L. 
given  by  the  deputy  comptroller  as  Ed.  531;  Young  v.  Wempe  (C.  C.  1891) 
"acting"  comptroller,  held  good.     Key-  46  Fed.  354. 

ser  V.  Hitz  (1890)  10  Sup.  Ct.  290,  293,  The  state  courts  take  judicial  notictf 

133  U.  S.  138,  33  L.  Ed.  531.  of  the  acts  of  congress  providing  for  the 

The  deputy  comptroller  of  the  cur-  appointment  of  a  deputy  comptroller  of 

rency  being  authorized  by  law  to  act  the  currency,  and  authorizing   him  to 

for  the  comptroller  in  certain  contin-  perform    the    duties   of    his   principal, 

gencies,  the  courts  will  presume,  in  the  Davis*  Estate  v.  Watkins  (16C^)  76  N. 

absence  of  any  showing  to  the  contrary,  W.  575,  66  Neb.  288. 

§  499.  (Act  March  4,  1909,  c.  297,  §  1.)  Additional  Deputy  Comp- 
troller of  the  Currency. 
Office  of  the  Comptroller  of  the  Currency :  For  Comptroller  of  the 
Currency,  five  thousand  dollars ;  Deputy  (Comptroller,  three  thousand 
five  hundred  dollars;  Deputy  Comptroller,  three  thousand  dollars, 
who  shall  be  appointed  by  the  Secretary  of  the  Treasury,  and  shall 
possess  the  power  and  perform  the  duties  attached  by  law  to  the  of- 
fice of  Comptroller  during  a  vacancy  in  the  office  of  Comptroller  and 
Deputy  Comptroller  or  during  the  absence  or  inability  of  the  Comp- 
troller and  the  Deputy  Comptroller,  and  said  Assistant  Deputy  Comp- 
troller shall  give  a  like  bond  in  the  penalty  of  fifty  thousand  dol- 
lars.   (35  Stat.  867.) 

This  was  a  provifiion  of  the  legislative,  executive,  and  judicial  appropriation 
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act  for  the  fiscal  year  1910,  cited  above.    The  appropriations  were  repeated  in 
the  similar  acts  for  subsequent  years. 

See  notes  to  R.  S.  (  327,  ante,  §  498. 

See  notes  to  S  496,  ante. 

Nt»t6S  of  BeoisiMUi 

Previois  provision  for  additional  dep-  The  second  deputy  comptroller  pro- 

vty  oomptrolier.F-The  provision  in  the  Tided  for  by  said  Act  May  22,  1908,  had 

appropriation    act    for    the    preceding  power  to  perform  all  the  duties  of  the 

year.  Act  May  22,  1908,  c.  186,  §  1,  35  comptroller  and  first  deputy  comptrol- 

Stat.  203,  for  a  second  deputy  comp-  ler  of  the  currency  in  the  absence  or 

troUer  of  the  currency,  gave  no  power  disability  of  those  officers.     Id. 

to  the  Secretary  of  the  Treasury  un-  The  Secretary  of  the  Treasury,  upon 

der  R.  S.  i  169,  ante,  8  248,  to  appohit  the  request  of  the  comptroller  of  the 

a  person  to  fill  the  oflice;  no  such  an-  currency  and  with  the  approval  of  the 

thority  being  expressly  granted  in  the  t^resident,    might   require    said    second 

act.     The  power  to  appoint  such  sec-  deputy  comptroller  to  execute  a  volun- 

ond  deputy  comptroller  was  lodged  in  tary  bond  in  such  penalty  as  might  to 

the   President      (1908)    26  Op.   Atty.  him  seem  adequate  to  protect  the  public 

Gen.  627.  interests.    Id. 

§  500.  (R.  S.  §  328.)     Clerks. 

The  Comptroller  of  the  Currency  shall  employ,  from  time  to  time, 
the  necessary  clerks,  to  be  appointed  and  classified  by  the  Secretary 
of  the  Treasury,  to  discharge  such  duties  as  the  Comptroller  shall 
direct. 

Act  June  3,  1864,  c.  106,  {  1,  13  Stat.  100. 

Provisions  as  to  the  employment  of  clerks  by  the  heads  of  Departments  were 
made  by  R.  S.  S  169,  and  Act  Aug.  6,  1882,  c.  889,  S  4,  ante,  »  248,  249. 

Clerks  in  the  office  of  the  Ck>mptroller  of  the  Currency  are  provided  for  in 
the  annual  appropriation  acts.  The  provisions  for  the  fiscal  year  1917  were  by 
Act  May  10,  1916,  c.  117,  §  1,  39  Stet 

A  list  of  all  ofllcers,  agents,  clerks,  and  other  employes  of  the  office  of  the 
Comptroller  of  the  Currency,  and  persons  connected  with  the  work  of  the  of- 
fice, was  required  to  be  furnished  for  the  OflElcial  Register,  by  a  provision  of 
Act  AprU  28, 1902.  c.  594,  f  1,  post,  §  7127. 
See  notes  to  f  496^  ante. 

§  501.  (R.  S.  §  329.)     Interest  in  national  banks. 

It   shall  not  be  lawful  for  the  Comptroller  or  the  Deputy  Comp- 
^oller  of  the  Currency,  either  directly  or  indirectly,  to  be  inter- 
ested in  any  association  issuing  national  currency  under  the  laws 
^^    the  United  vStates. 

Act  June  8,  1864,  c.  106,  §  1,  13  Stat  100. 

S    SQ2.  (R.  S.  §  330,  as  amended,  Act  Feb.  18,  1875,  c.  80,  §  1.) 
^^^    SeaJ  of  Comptroller  of  the  Currency. 

^^lie  seal  devised  by  the  Comptroller  of  the  Currency  for  his  office, 
?*^^  approved  by  the  Secretary  of  the  Treasury,  shall  continue  to 
^^  tlie  seal  of  office  of  the  Comptroller,  and  may  be  renewed  when 
^^^^^ssary.  A  description  of  the  seal,  with  an  impression  thereof, 
?/^^  a  certificate  of  approval  by  the  Secretary  of  the  Treasury,  shall 
^^»  "Sled  in  the  Office  of  the  Secretary  of  State. 

Act  June  3,  1864,  c.  106,  §  2,  13  Stat  100.  Act  Feb.  18,  1875,  c.  80,  18 
Stat  817. 

This  section,  as  enacted  in  the  Revised  Statutes,  contained  only  the  first  sen- 
tence, providing  for  the  continuance  of  the  seal,  and  the  renewal  thereof.  The 
last  sentence,  providing  for  the  filing  of  a  description  of  the  seal,  etc.,  in  the 
office  df  the  Secretary  of  State,  was  added  by  Act  Feb.  18,  1875,  c  80,  last 
cited  above. 

§  503.  (R  S.  §  331.)     Rooms^  vaults,  furniture,  etc.,  for  Currency 
Bureau. 

There  shall  be  assigned,  from  time  to  time,  to  the  Comptroller 
of  the  Currency,  by  the  Secretary  of  the  Treasury,  suitable  rooms  in 
the  Treasury  building  for  conducting  the  business  of  the  Currency 
Bureau,  containing  safe  and  secure  fire-proof  vaults,  in  which  the 
Comptroller  shall  deposit  and  safely  keep  all  the  plates  not  neces- 
sarily in  the  possession  of  engravers  or  printers,  and  other  valuable 
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things  belonging  to  his  Department;  and  the  Comptroller  shall 
from  time  to  time  furnish  the  nece*ssary  furniture,  stationery,  fuel, 
lights,  and  other  proper  conveniences  for  the  transaction  of  the  busi- 
ness of  his  office. 

Act  June  8,  1864,  c.  106,  §  8,  13  Stat  100. 

§  504.  (R.  S.  §  332.)     Banks  in  District  of  Columbia. 

The  Comptroller  of  the  Currency,  in  addition  to  the  powers  con- 
ferred upon  him  by  law  for  the  examination  of  national  banks, 
is  further  authorized,  whenever  he  may  deem  it  useful,  to  cause  ex- 
amination to  be  made  into  the  condition  of  any  bank  in  the  Dis- 
trict of  Columbia  organized  under  act  of  Congress.  The  Comptrol- 
ler, at  his  discretion,  may  report  to  Congress  the  results  of  such  ex- 
amination. The  expense  necessarily  incurred  in  any  such  examina- 
tion shall  be  paid  out  of  any  appropriation  made  by  Congress  for 
special  bank  examinations. 

Act  Jan.  20, 1878,  c.  43,  17  Stat.  412. 

§  505.  (R.  S.  §  333,  as  amended,  Act  Feb.  18,  1875,  c.  80,  §  1.)  Re- 
port  of  Comptroller. 

The  Comptroller  of  the  Currency  shall  make  an  annual  report  to 
Congress,  at  the  commencement  of  its  session,  exhibiting — 

First.  A  summary  of  the  state  and  condition  of  every  association 
from  which  reports  have  been  received  the  preceding  year,  at  the 
several  dates  to  which  such  reports  refer,  with  an  abstract  of  the 
whole  amount  of  banking  capital  returned  by  them,  of  the  whole 
amount  of  their  debts  and  liabilities,  the  amount  of  circulating  notes 
outstanding,  and  the  total  amount  of  means  and  resources,  specify- 
ing the  amount  of  lawful  money  held  by  them  at  the  times  of  their 
several  returns,  and  such  other  information  in  relation  to  such  as- 
sociations as,  in  his  judgment,  may  be  useful. 

Second.  A  statement  of  the  associations  whose  business  has  been 
closed  during  the  year,  with  the  amount  of  their  circulation  re- 
deemed and  the  amount  outstanding. 

Third.  Any  amendment  to  the  laws  relative  to  banking  by  which 
the  system  may  be  improved,  and  the  security  of  the  holders  of  its 
notes  and  other  creditors  may  be  increased. 

Fourth.  A  statement  exhibiting  under  appropriate  heads  the  re- 
sources and  liabilities  and  condition  of  the  banks,  banking  com- 
panies, and  savings-banks  organized  under  the  laws  of  the  several 
States  and  Territories;  such  information  to  be  obtained  by  the 
Comptroller  from  the  reports  made  by  such  banks,  banking  com- 
panies, and  saving-banks  to  the  legislatures  or  officers  of  the  dif- 
ferent States  and  Territories,  and,  where  such  reports  cannot  be  ob- 
tained, the  deficiency  to  be  supplied  from  such  other  authentic 
sources  as  may  be  available. 

Fifth.  The  names  and  compensation  of  the  clerks  employed  by 
him,  and  the  whole  amount  of  the  expenses  of  the  banking  depart- 
ment during  the  year. 

Act  June  8,  1864,  c.  106,  }  61,  13  Stat.  117.  Act  Feb.  19,  1873,  c.  166,  §  1, 
17  Stat.  466.    Act  Feb.  18,  1875,  c.  80,  18  Stat.  817. 

The  amendment  of  this  section  by  Act  Feb.  18,  1875,  c.  80,  §  1,  dted  above, 
consisted  in  the  insertion,  after  the  word  "(Don^ress,"  near  the  beginning  of 
the  section,  of  the  words,  "at  the  commencement  of  its  session." 

The  report  of  the  Comptroller  was  to  include  the  expenses  of  liquidation  of 
failed  national  banks,  by  a  provision  of  Act  April  28,  1902,  c.  594,  S  1,  post, 
§506. 

Provisions  applicable  to  all  the  Departments,  as  to  the  time  for  making  an- 
nual reports,  and  for  furnishing  copies  to  the  printer,  are  contained  in  R.  S.  §§ 
195,  196,  Act  July  1,  1916,  c.  209,  S  3,  ante,  §§  278,  279,  279a. 

The  printing  and  distribution  of  the  report  of  the  Comptroller  of  the 
Currency  were  provided  for  by  the  Printing  and  Binding  Act  of  Jan.  12,  1895, 
c.  23,  I  73,  par.  38,  post,  {  7084, 
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§  506.  (Act  April  28,  1902,  c.  594,  §  1.)     Report  of  expenses  of 
liquidation  of  national  banks. 

The  Comptroller  of  the  Currency  is  hereby  directed  to  include  in 
his  Annual  Report  to  the  Speaker  of  the  House  of  Representatives, 
expenses  incurred  during  each  year,  in  liquidation  of  each  failed 
national  bank  separately.    (32  Stat.  138.) 

This  was  a  proYlBo  annexed  to  an  appropriation  for  the  ofDce  of  the  Comp- 
troller of  the  Currency  in  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1903,  cited  above. 


CHAPTER  TEN 
The  Bureau  of  Statistics 

(R  S.  §§  334-342.    Transferred.) 

This  chapter  of  the  Revised  Statutes  included  sections  334-342,  relating 
to  the  Bureau  of  Statistics,  as  a  Bureau  of  the  Treasury  Department.  The 
Bureau  was  transferred  to  the  Department  of  Commerce,  and  the  duties,  pow- 
ers, etc.,  of  the  head  of  the  Treasury  Department  in  and  over  the  Bureau  were 
vested  in  the  head  of  the  Department  of  Commerce,  by  the  act  establishing 
that  Department,  Act  Feb.  14,  1903,  c.  552,  H  4,  10,  post,  $|  857,  859.  These 
sections  are  therefore  set  forth  post,  H  877-880,  882,  884,  886-888. 

Subsequent  provisions  for  the  consolidation  of  the  Bureau  with  other  bu- 
reaus, and  relating  to  such  consolidated  bureau,  are  set  forth  post,  under 
Title  XII  A,  '*The  Department  of  Commerce." 


CHAPTER  ELEVEN 
The  Bureau  of  the  Mint 

See.  '  Sec. 

507.  Bureau  of  the  Mint.  609.  Powers  of  and  reports  by  Director. 

508.  Salary  and  expenses  of  Director. 

§  507.  (R.  S.  §  343.)     Bureau  of  the  Mint. 

There  shall  be  established  in  the  Treasury  Department  a  Bureau 

of  the  Mint,  embracing  in  its  organization  and  under  its  control  all 

mints  for  the  manufacture  of  coin,  and  all  assay-offices  for  the  stamp- 

i^g  of  bars,  which  are  now,  or  which  may  be  hereafter,  authorized 

by  law.     The  chief  officer  of  the  said  Bureau  shall  be  denominated 

the  Director  of  the  Mint,  and  shall  be  under  the  general  direction 

^^  the  Secretary  of  the  Treasury.     He  shall  be  appointed  by  the 

-President,  by  and  with  the  advice  and  consent  of  the  Senate,  and 

shall  hold  his  office  for  the  term  of  five  years,  unless  sooner  removed 

^y  the  President,  upon  reasons  to  be  communicated  by  him  to  the 

Senate. 

Act  Feb.  12.  1873,  c.  131,  §  1, 17  Stat.  424. 

Provisions  relating  to  the  various  mints,  assay-offices,  etc.,  and  to  the  coins 
*Jid  coinage,  are  contained  in  TiUe  XXXVII,  "Coinage." 

^  ^8.  (R.  S.  §  344.)     Salary  and  expenses  of  Director. 

There  shall  be  allowed  to  the  Director  of  the  Mint  an  annual 
*^lary  of  four  thousand  five  hundred  dollars,  payable  monthly,  and 
'^^tual  necessary  traveling  expenses  in  visiting  the  different  mints 
^'id  assay-offices,  for  which  vouchers  shall  be  rendered. 
Act  Feb.  12,  1878,  c.  131,  §  12,  17  Stat  426. 

For  the  Director  of  the  Mint  the  appropriation  for  the  fiscal  year  1917  was 
16,000,  by  Act  May  10,  1916,  c.  117,  i  1,  39  Stat. 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensa- 
tion appropriated  by  the  legislative,  executiye,  and  jadicial  appropriation  acts 
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are  repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employ^ 
appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensa- 
tion of  such  officers  or  employes,  respectively,  until  otherwise  fixed  by  an 
annual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c  141,  §  6, 
post,  §  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appropri- 
ated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1916,  Act  March  4,  1915,  c.  141,  88  Stat.  1049,  are  established  and 
continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
Congress,  by  |  6  of  said  act,  post,  §  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 
act  shall  be  available  for  payment  to  any  person  receiving  more  than  one 
salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  §  6,  as 
amended  by  Act  Aug.  29,  1916,  c.  417,  post,  §  3230a. 

§  509.     (R.  S.  §  345.)     Powers  of  and  reports  by  Director. 

The  Director  of  the  Mint  shall  have  the  general  supervision  of 
all  mints  and  assav-offices,  and  shall  make  an  annual  report  to  the 
Secretary  of  the  'treasury  of  their  operations,  at  the  close  of  each 
fiscal  year,  and  from  time  to  time  such  additional  reports,  setting 
forth  the  operations  and  condition  of  such  institutions,  as  the  Sec- 
retary of  the  Treasury  shall  require,  and  shall  lay  before  him  the 
annual  estimates  for  their  support.  And  the  Secretary  of  the  Treas- 
ury shall  appoint  the  number  of  clerks,  classified  according  to  law, 
necessary  to  discharge  the  duties  of  said  Bureau. 
Act  Feb.  12, 1873,  c.  131,  §  2,  17  Stat.  424. 

The  printing  and  distribution  of  the  reports  of  the  Director  of  the  Mint 
were  provided  for  by  the  Public  Printing  and  Binding  Act  of  Jan.  12,  1895, 
c.  23,  §  73,  par.  37,  post,  §  7084. 

A  provision  of  Act  June  20,  1874,  c.  328,  §  1,  18  Stat.  06,  that  all  salaries 
nnder  the  Director  of  the  Mint  at  Washington  and  at  the  various  mints  should 
be  at  the  rates  appropriated  for  in  that  act,  was  practically  superseded  by  sub- 
sequent appropriations  for  officers,  clerks,  and  employes,  and  rates  of  compen- 
sation different  from  those  fixed  by  said  act.  The  provisions  for  the  office  for 
the  fiscal  year  1017  were  by  Act  May  10,  1916,  c.  117,  fi  1,  39  Stat 


CHAPTER  ELEVEN  A 
The  Bureau  of  Engraving  and  Printing 

This  chapter,  inserted  here  as  additional  to  the  original  chapters  of  Title  YII 
of  the  Revised  Statutes,  includes  provisions  relating  to  the  Bureau  of  Engrav- 
ing and  Printing  in  the  Treasury  Department. 

Sec.  Sec. 

510.  Powers  of  and  reports  by  Director.      513.  Impressions  of  portraits  to  be  fur« 

611.  Leaves  of  absence  to  employes  of  nishod. 

Bureau.  518a.  Engraved   plates  of  portraits   of 

512.  Leaves  of  absence  to  compositors  deceased    Senators   and   Repre- 

and  pressmen  in  awards  division  sentatives;   delivery  to  heirs  or 

of  Bureau.  legal  representatives. 

514.  Disposition  of  receipts  for  miscel- 
laneous work. 

§  510.  (Act  June  4,  1897,  c.  2,  §  1.)     Powers  of  and  reports  by 
Director. 

All  the  business  of  the  Bureau  of  Engraving  and  Printing  shall 
be  under  the  immediate  control  of  the  director  of  said  Bureau,  sub- 
ject to  the  direction  of  the  Secretary  of  the  Treasury,  and  the  di- 
rector of  the  said  Bureau  shall  report  to  and  be  responsible  directly 
to  the  Secretary  of  the  Treasury.    (30  Stat.  18.) 

This  was  a  proviso  annexed  to  an  appropriation  for  engravers,  etc.,  materials, 
in  the  sundry  civil  appropriation  act  for  the  fiscal  year  1898,  cited  above. 
The  same  proviso  was  contained  in  the  similar  appropriation  for  the  preced- 
ing year. 
Annual  appropriations  for  the  Bureau  are  made  in  the  legislative,  executive, 
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and  judicial  appropriation  acts.  They  are  accompanied  by  a  provision  that 
"no  other  fund  appropriated  by  this  or  any  other  Act  shall  be  used  for  services, 
in  the  Bureau  of  Engraving  and  Printing,  of  the  character  specified  in  this 
paragraph,  except  in  cases  of  emergency  arising  after  the  passage  of  this  Act, 
and  then  only  on  the  written  approval  of  the  Secretary  of  the  Treasury,  and 
in  every  such*  case  of  emergency  a  detailed  statement  of  the  expenditures  on 
account  thereof  shall  be  reported  to  Congress  at  the  beginning  of  each  regular 
session."  Recent  appropriations  provided  for  the  Director,  $6,000,  Assistant 
Director,  $3,500,  and  various  other  officers,  clerks  and  employes.  The  provi- 
sions for  the  fiscal  year  1917,  were  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat. 
Appropriations  for  expenditures  of  the  Bureau  are  not  to  be  contingent  ex- 
penses of  the  Treasury  Department,  and  are  not  to  be  subject  to  the  provisions 
of  R.  S.  §  240,  ante,  §  371,  and  R.  S.  i  3683,  post,  f  6784,  by  a  preceding 
provision  of  this  act,  ante,  {  372. 

The  Secretary  of  the  Treasury  was  authorized,  at  the  request  of  a  Senator, 
Representative,  or  Delegate  in  Congress,  or  certain  other  officers,  etc.,  to 
furnish  impressions  from  any  portrait  or  vignette,  part  of  the  engraved  stock 
of  the  Bureau,  by  Act  Dec.  22,  1879,  c  2,  post.  §  513. 
"The  Secretary  of  the  Treasury  was  authorized  to  deliver  the  engraved  plates 
of  portraits  of  deceased  Senators  and  Representatives  to  their  heirs  or  legal 
representatives  on  such  terms  and  conditions  as  he  may  determine,  by  Act  July 
1,  1916,  c.  209,  1 1.  post,  f  513a. 

§  511.  (Act  July  6,  1892,  c.  154.)     Leaves  of  absence  to  employ£s 
of  Bureau. 

The  employees  of  the  Bureau  of  Engraving  and  Printing,  in- 
cluding the  pieceworkers,  shall  be  allowed  leave  of  absence  with 
pay,  not  exceeding  thirty  days  in  any  one  year,  under  such  regu- 
lations and  at  such  time  or  times  as  the  Chief  of  the  Bureau,  with 
the  approval  of  the  Secretary  of  the  Treasury,  may  prescribe  and 
designate:  Provided,  That  the  length  of  the  leave  of  absence  of 
any  employee  of  said  Bureau  doing  piecework,  and  the  pay  during 
such  leave  of  absence,  shall  be  determined  by  the  average  amount 
of  work  done  by  such  person  and  the  pay  therefor  during  the  several 
months  of  the  year.    (27  Stat.  87.) 

This  act  was  entitled  "An  act  to  allow  thirty  days'  leave  of  absence  to  em- 
ployees in  the  Bureau  of  Engraving  and  Printing." 

This  act  superseded  a  provision  of  Act  March  8,  1887,  c.  392,  f  1,  24  Stat. 
594,  which  authorized  leaves  of  absence  of  fifteen  days. 

Ntites  of  "DeoimLonm 

Provisions  not  repealed  by  Act  March  Rates  of  pay  of  pieceworkers  daring 
3,  I8t3,  c.  211,  §  5.— Employes  of  the  leave  of  absencc^This  act  contem- 
Burean  of  Engraving  and  Printing  are  plated  a  maximum  leave  of  absence  to 
entitled  to  leave  of  absence  under  this  pieceworkers  of  thirty  days,  with  a  con- 
act,  notwithstanding  the  provisions  of  tinuance  of  average  compensation;  and 
Act  March  3,  1893,  §  5,  ante,  §  238,  ap-  a  leave  of  absence  with  pay  during  the 
plicable  to  all  clerks  and  employes  in  same  to  a  pieceworker  whose  service 
the  executive  departments,  as  those  and  consequent  earnings  are  less  than 
provisions  did  not  operate  as  an  implied  the  maximum,  determined  by  the  aver- 
repeal  of  the  special  provisions  of  this  age  amount  of  his  work  and  of  his  pay 
act    (1896)  21  Op.  Atty.  Gen.  338.  therefor.      (1892)    20   Op.   Atty.   Gen. 

429. 

§  512.  (Act  June  8,  1896,  c.  373.)     Leaves  of  absence  to  compos- 
itors and  pressmen  in  awards  division  of  Bureau. 

The  compositors  and  pressmen  employed  in  the  awards  division 
of  the  Bureau  of  Engraving  and  Printing  shall  be  allowed  leave 
of  absence  with  pay  not  exceeding  thirty  days  in  any  one  year,  or 
a  pro  rata  portion  thereof  for  a  less  time  than  one  year,  under  such 
regulations  and  such  time  or  times  as  the  Chief  of  the  Bureau,  with 
the  approval  of  the  Secretary  of  the  Treasury,  may  prescribe  and 
designate,  and  in  conformity  with  the  Act  approved  July  sixth,  eight- 
een hundred  and  ninety-two,  granting  leaves  of  absence  with  pay 
to  the  employees  of  the  Bureau  of  Engraving  and  Printing.  (29 
Stat  275.) 

This  was  a  proTiaion  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1896,  cited  above. 
Act  July  6,  1892,  c.  154,  mentioned  in  this  provision,  is  set  forth  ante,  §  511. 
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§  513.  (Act  Dec.  22,  1879,  c.  2.)  Impressions  of  portraits  to  be 
furnished. 

That  the  Secretary  of  the  Treasury,  at  the  request  of  a  Senator, 
Representative,  or  Delegate  in  Congress,  the  head  of  a  department 
or  bureau,  art  association,  or  library,  be,  and  he  is  hereby  author- 
ized to  furnish  impressions  from  any  portrait  or  vignette  which 
is  now,  or  may  hereafter  be,  a  part  of  the  engraved  stock  of  the 
Bureau  of  Engraving  and  Printing,  at  such  rates  and  under  such 
conditions  as  he  may  deem  necessary  to  protect  the  public  in- 
terests.   (21  Stat.  59.) 

This  act  was  entitled  "An  act  relating  to  printing  impressions  from  por- 
traits and  Tignettes." 

§  513a.  (Act  July  1,  1916,  c.  209,  §  1.)  Engraved  plates  of  por- 
traits of  deceased  Senators  and  Representatives;  delivery  to 
heirs  or  legal  representatives. 

The  Secretary  of  the  Treasury  is  authorized  to  deliver  the  en- 
graved plates  of  portraits  that  have  been  or  may  hereafter  be  made 
of  deceased  Senators  and  Representatives  in  Congress,  to  their 
heirs  or  legal  representatives  on  such  terms  and  conditions  as  he 
may  determine.    (39  Stat.) 

This  was  a  provision  in  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1917,  cited  above. 

§  514.  (Act  Aug.  4,  1886,  c.  902,  §  1.)  Disposition  of  receipts  for 
miscellaneous  work. 
Hereafter  receipts  for  miscellaneous  work  authorized  by  law  to 
be  performed  by  the  Bureau  of  Engraving  and  Printing  for  the 
several  Departments  of  the  Government,  and  the  amounts  properly 
chargeable  to  national  banks  for  engraving  their  plates  shall  be  de- 
posited, and  covered  into  the  Treasury  as  miscellaneous  receipts. 
(24  Stat.  227.) 

This  was  a  proviso  annexed  to  an  appropriation  for  engravers,  etc.,  materi- 
als, in  the  sundry  civil  appropriation  act  for  the  fiscal  year  1887,  cited  above. 

The  similar  acts  for  recent  years  contain  a  provision  for  the  particular 
fiscal  year  only,  that,  during  such  fiscal  year,  all  proceeds  derived  from  work 
performed  by  the  Bureau,  by  direction  of  the  Secretary  of  the  Treasury,  not 
covered  and  embraced  in  the  appropriation  for  the  Bureau  for  the  said  fiscal 
year,  instead  of  being  covered  into  the  Treasury  as  miscellaneous  receipts,  as 
provided  by  this  act  be  credited  when  received  to  the  appropriation  for  the  bu- 
reau for  the  fiscal  year.  The  provision  for  the  fiscal  year  1917  was  by  Act  July 
1,  1916,  c  209,  §  1,  39  Stat. 


CHAPTER  ELEVEN  B 
The  Bureau  of  War  Risk  Insurance 

This  chapter,  inserted  here  as  additional  to  the  original  chapters  of  Htle 
VII  of  the  Revised  Statutes,  includes  provisions  relating  to  the  Bureau  of 
War  Risk  Insurance  in  the  iSreasury  Department. 

Sec.  Sec. 

514a.  Bureau  of  War  Risk  Insurance;  514f.  Payment  of  claims  for  losses. 

Director;    salary.  514g.  Appropriation    for    payment    of 
514b.  Duties  of  Bureau;    insurance  of  losses. 

American  vessels,  freight,  etc.,  514h.  Appropriation  for  expenses. 

and  cargoes.  5141.  Suspension   of   operations  of  act 
514c.  Form   of   policy ;    rates   of   pre-  authorized. 

mium;    proceeds  of  premiums.  514ii.  Suspension  of  operation  of  act; 
514d.  Regulations  for  carrying  out  pur-  time  for. 

poses  of  act.  514j.  Statement  of  expenditures  and  re* 
514e.  Advisory    Board;     duties;     com-  ceipts. 

pensation  of  members ;    actions  514jj.  Disposition  of  receipts  from  pre- 

on  claims  for  losses.  miums  and  salvage, 
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§  514a.  (Act  Sept.  2,  1914,  c.  293,  §  1.)  Bureau  of  War  Risk  In- 
surance; Director;  salary. 
There  is  established  in  the  Treasury  Department  a  bureau  to  be 
known  as  the  Bureau  of  War  Risk  Insurance,  the  director  of  which 
shall  be  entitled  to  a  salary  at  the  rate  of  $5,000  per  annum.  (38 
Stat.  711.) 

This  section,  and  §§  514b-514i,  514j,  post,  were  part  of  an  act  entitled  '"An 
act  to  authorize  the  establishment  of  a  Bureau  of  War  Risk  Insurance  in  the 
Treasury  Department,"  with  the  following  preamble:  "Whereas,  the  foreign 
commerce  of  the  United  States  is  now  greatly  impeded  and  endangered  through 
the  absence  of  adequate  facilities  for  the  insurance  of  American  vessels  and 
their  cargoes  against  the  risks  of  war;  and  whereas,  it  is  deemed  necessary 
and  expedient  that  the  United  States  shall  temporarily  provide  for  the  export 
shipping  trade  of  the  United  States  adequate  facilities  for  the  insurance  of  its 
commerce  against  the  risks  of  war:  Therefore"  be  it  enacted,  etc.  Section  11 
of  said  act  provided  that  the  act  should  take  effect  from  and  after  its  passage. 
Section  9  of  said  act,  post,  §  514i,  authorized  the  President  to  suspend  the 
operation  of  the  act  as  to  that  part  of  it  authorizing  insurance  against  loss  or 
damage  by  risks  of  war,  such  suspension  to  be  made,  at  any  event,  within 
tiro  years  after  the  passage  of  the  act  Said  section  9  was  amended  by  Act 
Aug.  11,  c.  332,  I  1,  set  forth  post,  §  514ii,  by  requiring  such  suspension  to  be 
made  within  three  years  from  the  date  of  the  approval  of  the  act 

.All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensation 
Appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts  are 
Repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employes  ap- 
propriated for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensation 
o^    such  officers  or  employes,  respectively,  until  otherwise  fixed  by  an  annual 
*'«».te  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141,  §  6,  post,  § 
3;a28a, 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
t>x-iated  for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fi^^cal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat  1(H9,  are  established 
^^xad  continued  from  year  to  year  to  the  extent  that  "they  are  appropriated  for 
b^  Congress,  by  §  6  of  said  act,  post,  §  3228b. 

TJnless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 
^cist  shall  be  available  for  payment  to  any  person  receiving  more  than  one  salary, 
"^^"lien  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum,  with 
^■^^rtain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  f  6,  as  amended 
•^^?  Act  Aug.  29,  1916,  c  417,  post,  §  3230a. 

^-4b.  (Act  Sept.  2,  1914,  c.  293,  §  2.)     Duties  of  Bureau;  insur- 
^^^mice  of  American  vessels,  freight,  etc.,  and  cargoes. 

vhe  said  Bureau  of  War  Risk  Insurance,  subject  to  the  general 
Erection  of  the  Secretary  of  the  Treasury,  shall,  as  soon  as  prac- 
ticable, make  provisions  for  the  insurance  by  the  United  States  of 
American  vessels,  their  freight  and  passage  moneys,  and  cargoes 
shipped  or  to  be  shipped  therein,  against  loss  or  damage  by  the  risks 
of  war,  whenever  it  shall  appear  to  the  Secretary  that  American 
vessels,  shippers,  or  importers  in  American  vessels  are  unable  in 
any  trade  to  secure  adequate  war  risk  insurance  on  reasonable 
terais.    (38  Stat.  711.) 

§  514c.  (Act  Sept.  2,  1914,  c.  293,  §  3.)  Form  of  policy;  rates  of 
premium ;  proceeds  of  premiums. 
The  Bureau  of  War  Risk  Insurance,  with  the  approval  of  the 
Secretary  of  the  Treasury,  is  hereby  authorized  to  adopt  and  pub- 
lish a  form  of  war  risk  policy,  and  to  fix  reasonable  rates  of  pre- 
mium for  the  insurance  of  American  vessels,  their  freight  and  pas- 
sage moneys  and  cargoes  against  war  risks,  which  rates  shall  be 
subject  to  such  change,  to  each  port  and  for  each  class,  as  the  Sec- 
retary shall  find  may  be  required  by  the  circumstances.  The  pro- 
ceeds of  the  aforesaid  premiums  when  received  shall  be  covered 
into  the  Treasury  of  the  United  States.    (38  Stat  711.) 

All  moneys  received  from  premiums  under  this  act,  and  from  salvage,  is  to 
be  covered  into  the  Treasury  to  the  credit  of  the  appropriation  for  the  payment 
of  losses,  and  is  made  available  for  the  purposes  thereof,  by  Act  Aug.  11,  1916, 
e.  832,  i  2,  post,  i  514j j. 
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§  514d.  (Act  Sept.  2.  1914,  c.  293,  §  4.)  Regulations  for  carrying 
out  purposes  of  act. 
The  Bureau  of  War  Risk  Insurance,  with  the  approval  of  the 
Secretary  of  the  Treasury,  shall  have  power  to  make  any  and  all 
rules  and  regulations  necessary  for  carrying  out  the  purposes  of 
this  Act.    (38  Stat.  711.) 

§  514e.  (Act  Sept.  2,  1914,  c.  293,  §  5.)  Advisory  Board;  duties; 
compensation  of  members ;  actions  on  claims  for  losses. 
The  Secretary  of  the  Treasury  is  authorized  to  establish  an  ad- 
visory board,  to  consist  of  three  members  skilled  in  the  practices  of 
war  risk  insurance,  for  the  purpose  of  assisting  the  Bureau  of  War 
Risk  Insurance  in  fixing  rates  of  premium  and  in  adjustment  of 
claims  for  losses,  and  generally  in  carrying  out  the  purposes  of  this 
Act ;  the  compensation  of  the  members  of  said  board  to  be  deter- 
mined by  the  Secretary  of  the  Treasury,  but  not  to  exceed  $25  a  day 
each,  while  actually  employed.  In  the  event  of  disagreement  as  to 
the  claim  for  losses,  or  amount  thereof,  between  the  said  bureau 
and  the  parties  to  such  contract  of  insurance,  an  action  on  the  claim 
may  be  brought  against  the  United  States  in  the  District  Court  of 
the  United  States,  sitting  in  admiralty,  in  the  district  in  which  the 
claimant  or  his  agent  may  reside.    (38  Stat.  711.) 

§  514f.  (Act  Sept.  2,  1914,  c.  293,  §  6.)  Payment  of  claims  for 
losses. 
The  Director  of  the  Bureau  of  War  Risk  Insurance,  upon  the  ad- 
justment of  any  claims  for  losses  in  respect  of  which  no  action  shall 
have  been  begun,  shall,  on  approval  of  the  Secretary  of  the  Treas- 
ury, promptly  pay  such  claim  for  losses  to  the  party  in  interest; 
and  the  Secretary  of  the  Treasury  is  directed  to  make  provision 
for  the  speedy  adjustment  of  claims  for  losses  and  also  for  the 
prompt  notification  of  parties  in  interest  of  the  decisions  of  the 
bureau  on  their  claims.    (38  Stat.  712.) 

AU  moneys  received  from  premiums  under  this  act,  and  from  salvage,  is  to 
be  covered  into  the  Treasury  to  the  credit  of  the  appropriation  for  the  payment 
of  losses,  and  is  made  available  for  the  purposes  thereof,  by  Act  Aug.  11,  1916, 
c.  332,  f  2,  post,  i  514jj. 

§  514g.  (Act  Sept.  2,  1914,  c.  293,  §  7.)  Appropriation  for  payment 
of  losses. 
For  the  purpose  of  paying  losses  accruing  under  the  provisions 
of  this  Act  there  is  hereby  appropriated,  out  of  any  money  in  the 
Treasury  of  the  United  States  not  otherwise  appropriated,  the  sum 
of  $5,000,000.    (38  Stat.  712.) 

All  moneys  received  from  premiums  under  this  act,  and  from  salvage,  is  to 
be  covered  into  the  Treasury  to  the  credit  of  this  appropriation,  and  is  made 
available  for  the  purposes  thereof,  by  Act  Aug.  11,  1916,  c.  332,  |  2,  post,  | 
514jj. 

§  514h.  (Act  Sept.  2,  1914,  c.  293,  §  8.)     Appropriation  for  ex- 
penses. 

There  is  hereby  appropriated,  for  the  purpose  of  defraying  the 
expenses  of  the  establishment  and  maintenance  of  the  Bureau  of 
War  Risk  Insurance,  including  the  payment  of  salaries  herein 
authorized  and  other  personal  services  in  the  District  of  Columbia, 
out  of  any  money  in  the  Treasury  of  the  United  States  not  other- 
wise appropriated,  the  sum  of  $100,000.    (38  Stat.  712.) 

§  5141.  (Act  Sept.  2,  1914,  c.  293,  §  9.)     Suspension  of  operations 
of  act  authorized. 
The  President  is  authorized  whenever,  in  his  judgment,  the  neces- 
sity of  further  war  insurance  by  the  United  States  shall  have 
ceased  to  exist,  to  suspend  the  operations  of  this  Act  in  so  far 
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^^  Jt  authorizes  insurance  by  the  United  States  against  loss  or 
damage  by  risks  of  war,  which  suspension  shall  be  made,  at  any 
event,  within  two  years  after  the  passage  of  this  Act,  but  shall  not 
^^f^t  any  insurance  outstanding  at  the  time  or  any  claims  pending 
^^iustment.  For  the  purpose  of  the  final  adjustment  of  any  such 
O'ltstanding  insurance  or  claims,  the  Bureau  of  War  Risk  Insurance 
°^^y,  in  the  discretion  of  the  President,  be.continued  in  existence  a 
^^i'ther  period  not  exceeding  one  year.    (38  Stat.  712.) 

§  ^i4ii.     (Act  Aug.  11,  1916,  c.  332,  §  1.)     Suspension  of  operation 

of  act;  time  for. 

^Aat  section  nine  of  an  Act  establishing  a  Bureau  of  War  Risk  In- 

^rance,  approved  September  second,  nineteen  hundred  and  fourteen, 

^/  and  it  is  hereby,  amended  so  as  to  require  the  suspension  of  the 

operations  of  the  Act  within  three  years  from  the  date  said  Act  was 

approved.    (39  Stat.) 

^[*txl8  was  section  1  of  an  act  entitled  "An  act  to  amend  an  act  entitled  'An 
ao^  ^o  authorize  the  establishment  of  a  Bureau  of  War  Risk  Insurance  in  the 
Tr^SLBUTj  Department,'  approved  September  second,  nineteen  hundred  and 
foYXf-^«en."    Section  2  of  said  act  is  set  forth  post,  §  514jj. 

§  51 -4-3.     (Act  Sept.  2,  1914,  c.  293,  §  10.)     Statement  of  cxpendi- 
-^vEzres  and  receipts. 

A  detailed  statement  of  all  expenditures  under  this  Act  and 
of  a.11  receipts  hereunder  shall  be  submitted  to  Congress  at  the 
begirxi:3.iiig  of  each  regular  session.    (38  Stat.  712.) 

§  Sl^jj.  (Act  Aug.  11,  1916,  c.  332,  §  2.)     Disposition  of  receipts 
^irom  premiums  and  salvage. 
A-U  zzioneys  received  from  premiums  and  from  salvage  shall  be  cov- 
ered into  the  Treasury  to  the  credit  of  the  appropriation  made  for  the 
payment  of  losses  and  be  available  for  the  purposes  thereof.    (39  Stat.) 
Se«  notes  to  S  614ii,  ante. 

(253) 


Title  VIII 

THE  DEPARTMENT  OF  JUSTICE 


See.  Sec. 

515.  EiStablishment    of   Department   of      541. 

Justice. 
616.  Solicitor-General.  542. 

517.  Assistant  Attorneys-GeneraL 

518.  Additional      Assistant      Attorney-      543. 

General. 
619.  Assistant    Attorney-General,    Dep-      544. 
uty   Assistant  Attorney-General,      545. 
and  attorneys,  in  charge  of  cus- 
toms matters  and  litigation.  546. 

520.  Assistant   to   the   Attorney-Gener-      547. 

al;    salary. 

521.  Solicitor  of  the  Treasury  and  oth- 

er   Solicitors,    etc.,    in    Depart-      548. 
ment  of  Justice. 

522.  What  officers  under  control  of  At- 

torney-General. 549. 

523.  Solicitor  for  Department  of  State. 
523a.  Solicitor  for  Department  of  the      550. 

Interior. 

524.  Solicitor  of  Department  of  Com- 

merce. 551. 

525.  Solicitor  for   Department   of   La- 

bor. .  552. 

525a.  Attorneys ;   one  in  charge  of  con- 
demnation proceedings  in  Dis-      553. 
trict  of   Columbia. 

526.  Subordinate  officers.  554. 

527.  Rooms  to  be  provided. 

528.  Seal.  555. 

529.  Duties  of  Attorney-General. 

530.  Opinion  of  Attorney^General  upon 

questions  of  law.  556. 

531.  Legal   advice    to    Departments    of 

War  and  Navy.  557. 

532.  Reference  of  questions  by  Attor-      558. 

ney-General  to  subordinates. 

533.  Conduct  and  argument  of  cases.         559. 

534.  Conduct  of  any   legal  proceedings      560. 

which  district  attorneys  are  au-      561. 
thorized  to  conduct. 

535.  Performance  of  duty  by  officers  of      562. 

Department  of  Justice. 

536.  Officers  of  the  Department  to  per-      563. 

form   all  legal   services   required 

for  other  Departments.  564. 

537.  Superintendence  of  district  attor- 

neys and  marshals. 

538.  Retaining   counsel   to   aid   district      565. 

attorneys. 

539.  Attendance  of  counsel.  566. 

540.  Counsel  fees  restricted. 


Appointment  and  oath  of  special 
attorneys  or  counsel. 

Interest  of  United  States  in  pend- 
ing suits,  who  may  attend  to. 

Accounts  of  district  attorneys, 
marshals,  etc. 

Requisitions. 

Traveling  expenses  of  officers  of 
the  Department 

Disbursement  of  moneys. 

Disbursement  of  salaries  of  judg- 
es, etc.;  certificates  of  non-ab- 
sence or  cause  of  absence. 

Records  formerly  appertaining  to 
the  office  of  agent  of  the  Treas- 
ury. 

Liability  of  district  attorney  upon 
receiving  a  bond  for  suit 

Examination  of  reports  of  district 
attorneys  and  collectors  upon 
bonds  delivered  for  suit 

False  reports  of  bonds  delivered 
for  suit. 

Measures  taken  for  the  discovery 
of  frauds. 

Rules  established  by  Solicitor  of 
Treasury  respecting  suits. 

Report  by  Solicitor  of  Treasury 
of  moneys  recovered. 

Instructions  by  Solicitor  of  Treas- 
ury to  district  attorneys  and 
other  officers. 

Conduct  of  suits  involving  nation- 
al banks. 

Duties  of  United  States  attorneys. 

Proceedings  in  equity  in  cases  of 
Post-Office  Department. 

Publication  of  opinions. 

Report  of  business  and  statistics. 

Report  of  expenditure  of  contin- 
gent fund. 

Report  of  payments  from  appro- 
priations. 

Report  of  additional  attorneys 
and  counsel  employed. 

Report  of  assistants  to  district  at- 
torneys and  marshals'  deputies 
and  assistants. 

Distribution  of  statutes  and  re- 
ports to  judges. 

Register  of  statutes  and  reports 
distributed. 


§  515.  (R.  S.  §  346.)    Establishment  of  Department  of  Justice. 

There  shall  be  at  the  seat  of  Government  an  Executive  Depart- 
ment to  be  known  as  the  Department  of  Justice,  and  an  Attorney- 
General,  who  shall  be  the  head  thereof. 

Act  Sept.  24,  1789,  c.  20,  §  35,  1  Stat.  92.    Act  June  22,  1870,  c.  150,  §  1, 
16  Stat.  162. 
In  case  of  tbe  death,  resignation,  absence,  or  sickness  of  the  head  of  any 
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Department,  the  first  or  sole  assistant  thereof  is  required,  nnless  otherwise 
directed,  to  perform  the  duties  of  the  head  of  such  Department  until  a  suc- 
cessor is  appointed,  or  such  absence  or  sickness  shall  cecise,  by  R.  S.  |  177, 
set  forth  ante,  §  259.  In  case  of  the  death,  resignation,  absence,  or  sickness 
of  the  head  of  any  Department,  except  where  the  Attorney  General  is  con- 
cerned, the  President  may  authorise  and  direct  the  head  of  any  other  Depart- 
ment or  any  officer  In  either  Department,  whose  appointment  is  vested  in  the 
P^resident,  by  and  with  the  advice  and  consent  of  the  Senate,  to  perform  the 
duties  of  the  vacant  office  until  a  successor  is  appointed,  or  the  sickness  or 
absence  of  the  incumbent  shall  cease,  by  R.  S.  §  179,  also  set  forth  ante,  §  261. 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensation 
appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts  are 
repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employes  ap- 
propriated for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensa- 
tion of  such  officers  or  employes,  respectively,  until  otherwise  fixed  by  an 
annual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141,  |  6, 
post,  §  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat  1049,  are  established  and 
continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
Congress,  by  |  6  of  said  act,  post,  f  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 

act  shall  be  available  for  payment  to  any  person  receiving  more  than  one 

Salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 

'^^th  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c  117,  |  6,  as 

^^nended  by  Act  Aug.  29,  1916,  c  417,  post,  |  3230a. 


1^  Notes  of 

"j^^^Ure  of  office  of  Attorney  General. 

"r^ti^^^^sition  of  the  constitution  of  the 

K   y^     ^f  Attorney  General  as  a  branch 

r\   .^^  executive  administration  of  the 

v^>v\V*d  States.    (1854)  6  Op.  Atty.  Gen. 

Powers  and  duties  of  department* 

The  initiation  and  control  of  a  suit  to 
cancel  a  fraudulent  patent  for  land  lies 
with  the  Attorney  General  But  the 
ri^ht  to  bring  such  suit  exists  only 
when  the  government  has  an  interest  in 
the  remedy  sought  U.  S.  v.  San  Ja- 
cinto Tin  CJo.  (1888)  8  Sup.  Ct  850, 
853,  125  U.  S.  273,  31  L.  Ed.  747  (af- 
firming [C.  C.  1885]  23  Fed.  279);  U. 
S.  V.  Beebe  (1888)  8  Sup.  Ct  1083, 
1085,  127  U.  S.  338,  32  L.  Ed.  121  (af- 
firming decree  [C.  C.  1883]  17  Fed. 
86);  {ISM)  21  Op.  Atty.  Gen.  13. 

While  there  is  no  specific  iederal  stat- 
ute, empowering  the  Attorney  General 
of  the  United  States  to  bring  actions 
and  suits  in  the  name  of  the  United 
States,  yet  the  power  resides  in  him  as 
the  head  of  the  Department  of  Justice 
to  do  so.  Cohen  v.  U.  S.  (1912)  38 
App.  D.  C.  123. 

The  Department  of  Jastice  is  charg- 


Beeisloiis 

ed  with  the  duty  of  determining  when 
the  United  States  shall  sue,  for  what 
it  shall  sue,  and  that  such  suits  shall 
be  brought  in  appropriate  cases. 
(1895)  21  Op.  Atty.  Gen.  195. 

Advising  committees  of   CongresSd— 

A  committee  of  the  House  of  Represent- 
atives having  referred  the  papers  in 
certain  claims  to  the  Attorney  General, 
with  a  request  for  an  official  opinion 
thereon,  the  papers  were  returned  unac- 
companied by  an  opinion,  the  Attorney 
General  holding  (in  accordance  with  the 
views  of  several  of  his  predecessors  on 
the  same  point)  that  it  is  not  within 
his  province  to  advise  committees  of 
Congress  upon  questions  of  law  occur- 
ring in  matters  before  them.  (1872)  14 
Op.  Atty.  Gen.  17. 

Cited  without  definite  application, 
U.  S.  V.  Denison  (1897)  80  Fed.  370, 
371,  25  C.  C.  A.  496;  U.  S.  v.  Fleming 
(1S97)  80  Fed.  372,  373,  25  C.  C.  A. 
498;  In  re  Neagle  (C.  C.  1889)  39  Fed. 
833,  858.  5  L.  R.  A.  78  (affirmed  Cun- 
ningham V.  Neagle  [1890]  10  Sup.  Ct 
658,  135  U.  S.  1,  34  L.  Ed.  55) ;  U.  S. 
V.  Rosenthal  (C.  C.  1903)  121  Fed.  862, 
867. 


§  516.  (R.  S.  §  347.)     Solicitor-General. 

There  shall  be  in  the  Department  of  Justice  an  officer  learned  in 
the  law,  to  assist  the  Attorney-General  in  the  performance  of  his 
duties,  called  the  Solicitor-General,  who  shall  be  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate,  and 
shall  be  entitled  to  a  salary  of  seven  thousand  five  hundred  dollars 
a  year.  In  case  of  a  vacancy  in  the  office  of  Attorney-General,  or  of 
his  absence  or  disability,  the  Solicitor-General  shall  have  power  to 
exercise  all  the  duties  of  that  office. 

Act  June  22,  1870,  c.  150,  |  2,  16  Stat.  162. 

The  annual  appropriation  for  compensation  of  the  Solicitoi^Qeneral,  by  the 
legislative,  executive,  and  Judicial  appropriation  acts,  has  varied  from  the 
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amount  fixed  by  this  section,  and  in  recent  years  is  $10,000.  The  appropria- 
tion of  that  amount  for  the  fiscal  year  1917  was  by  Act  May  10,  1916,  c.  117,  § 
1,  39  Stat. 

lTi>ie«  of  Deoisions 

Acting    as    Attorney    General.— a?hat  Generar*  does  not  affect  the  validity  of 

the  commission  of  a  special  assistant  the  appointment.    U.  S.  ▼.  Twining  (D. 

to  a  district  attorney  is  signed  by  the  G.  1904)  132  Fed.  129,  130. 
Solicitor  General  as  "Acting  Attorney 

§  517.  (R.  S.  §  348.)     Assistant  Attorneys-General. 

There  shall  be  in  the  Department  of  Justice  three  officers,  learned 
in  the  law,  called  the  Assistant  Attorneys-General,  who  shall  be  ap- 
pointed by  the  President,  by  and  with  the  advice  and  consent  of 
the  Senate,  and  shall  assist  the  Attorney-General  and  Solicitor-Gen- 
eral in  the  performance  of  their  duties.  Each  of  them  is  entitled  to 
a  salary  of  five  thousand  dollars  a  year. 

Act  June  22,  1870,  c.  150,  §  2,  16  Stat  162.  Act  Feb.  25,  1871,  c.  72,  16 
Stat.  432. 

An  additional  Assistant  Attorney-General  was  authorized  by  a  proyision  of 
Act  July  11,  1890,  c.  697,  |  1.  post,  i  518. 

Provisions  for  the  appointment  of  an  additional  Assistant  Attorney-General 
to  facilitate  the  speedy  disposition  of  Indian  depredation  claims  in  the  Court 
of  Claims,  contained  in  Act  March  3,  1891,  c.  538,  §  12,  26  Stat.  854,  and  Act 
Dec.  21,  1893,  c.  8,  28  Stat.  19,  are  omitted  as  temporary  in  their  nature. 
And  a  provision  for  a  similar  appointment  during  the  existence  of  the  Spanish 
Claims  Commission,  contained  in  Act  March  2,  1901,  c.  800,  f  6,  31  Stat. 
878,  is  also  omitted,  as  temporary  merely. 

The  appointment  of  an  Assistant  to  the  Attorney-General,  with  compensation 
at  the  rate  of  $7,000  per  annum,  and  an  Assistant  Attorney-General,  at  a 
compensation  at  the  rate  of  $5,000  per  annum,  under  and  to  be  paid  from  an 
appropriation  for  the  enforcement  of  the  Interstate  Commerce  Act  and  other 
acts  and  to  perform  such  duties  as  should  be  required  of  them  by  the  Attorney- 
General,  was  authorized  by  a  provision  of  Act  March  3,  1903,  c.  1006,  §  1,  32 
Stat.  1062;  and  appropriations  for  sach  Assistant  to  the  Attorney-General 
and  additional  Assistant  Attorneys-General  were  continued  in  the  legislative, 
executive  and  appropriation  acts  for  subsequent  years.  The  provision  for 
the  fiscal  year  1917  was  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat  The  salary 
of  the  Assistant  to  the  Attorney-General  waa  fixed  at  $9,000  by  a  provision  of 
Act  Oct  22,  1913.  c.  32,- post,  §  520. 

The  appointment  of  an  Assistant  Attorney-General,  a  Deputy  Assistant  At- 
torney-General, and  four  attorneys,  to  have  charge  of  the  interests  of  and  to 
represent  the  government  in  all  matters  of  reappraisement  and  classification 
of  imported  goods  and  of  all  litigation  incident  thereto,  was  authorized  by  Act 
Aug.  5,  1909,  c.  6,  I  28,  amending  Act  June  10,  1890,  c  407,  besides  other 
amendments,  by  adding  thereto  a  new  section,  constituting  section  30  of  said 
Act  June  10,  1890,  c.  407,  as  so  amended,  which  is  set  forth,  post,  §  519. 

The  annual  appropriations  by  said  acts  for  recent  years  have  provided  for  an 
Assistant  to  the  Attorney-General,  $7,000 ;  seven  Assistant  Attorneys-General, 
at  $5,000  each;  and  numerous  attorneys,  assistant  attorneys,  and  other  offi- 
cers, at  various  rates  of  compensation.  The  provisions  for  the  fiscal  year  1914 
were  by  Act  March  4,  1913,  c.  142,  §  1,  37  Stat  781.  Those  for  the  fiscal  year 
1917  were  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat,  and  were  as  foUows: 
"Assistant  to  the  Attorney  General,  $9,000;  six  Assistant  Attorneys  General, 
at  $7,500  each,"  etc. 

The  officers  designated  as  Assistant  Attorney-General  for  the  Post-Office  De- 
partment, authorized  by  R.  S.  f  390,  post,  §  570,  an^  ABsistant  Attorney-Gen- 
eral for  the  Interior  Department,  are  the  law  officers  for  each  of  those  Depart- 
ments, and,  although  each  is  designated  Assistant  Attorney-General,  their  offices 
aro  of  the  same  nature  as  those  of  the  Solicitor  of  the  Treasury  and  other 
Solicitors,  authorized  by  R.  S.  i  349,  and  subsequent  provisions,  post,  §§  521- 
525. 

See  notes  to  §  516,  ante. 

§  518.  (Act  July  11,  1890,  c.  667,  §  1.)  Additional  Assistant  Attor- 
ney-General. 
For  an  additional  assistant  Attorney-General  to  be  appointed  by 
the  President,  by  and  with  the  advice  and  consent  of  the  Senate, 
who  shall  receive  a  compensation  at  the  rate  of  five  thousand  dol- 
lars per  annum.     (26  Stat.  265.) 

This  was  a  provision  accompanying  the  appropriation  for  three  Assistant 
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Attomeys-Oenera]  in  the  legislative,  executive,  and  judicial  appropriation  act 
for  the  fiscal  year  1891,  cited  above. 
See  notes  to  R.  S.  §|  347,  848,  ante,  |{  516,  617. 

§  519.  (Act  June  10,  1890,  c.  407,  §  30,  as  amended.  Act  Aug.  5, 
1909,  c.  6,  §  28.)  Assistant  Attorney-General,  Deputy  Assist- 
ant Attorney-General,  and  attorneys,  in  charge  of  customs  mat- 
ters and  litigation. 

There  shall  be  appointed  by  the  President,  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  an  Assistant  Attorney-General,  who 
shall  exercise  the  functions  of  his  office  under  the  supervision  and 
control  of  the  Attorney-General  of  the  United  States,  and  who  shall 
be  paid  a  salary  of  ten  thousand  dollars  per  annum;  and  there 
shall  also  be  appointed  by  the  Attorney-General  of  the  United 
States  a  Deputy  Assistant  Attorney-General,  who  shall  be  paid  a 
salary  of  seven  thousand  five  hundred  dollars  per  annum,  and  four 
attorneys,  who  shall  be  paid  salaries  of  five  thousand  dollars  per 
annum  each.  Said  attorneys  shall  act  under  the  immediate  direction 
of  said  Assistant  Attorney-General,  or,  in  case  of  his  absence  or  a 
vacancy  in  his  office,  under  the  direction  of  said  Deputy  Assistant 
Attorney-General,  and  said  Assistant  Attorney-General,  Deputy  As- 
sistant Attorney-General,  and  attorneys  shall  have  charge  of  the  in- 
terests of  the  Government  in  all  matters  of  reappraisement  and  clas- 
sification of  imported  goods  and  of  all  litigation  incident  thereto,  and 
shall  represent  the  Government  in  all  the  courts  and  before  all  tri- 
bunals wherein  the  interests  of  the  Government  require  such  repre- 
sentation. 

But  the  Attorney-General  may,  whenever  in  his  opinion  the  public 
interest  requires  it,  employ  and  retain,  in  the  name  of  the  United 
States,  such  special  attorneys  and  counselors  at  law  in  the  conduct  of 
customs  cases  as  he  may  think  necessary  to  assist  said  Assistant 
Attorney-General  in  the  discharge  of  any  of  the  duties  incumbent 
upon  him  and  his  said  subordinates,  and  shall  stipulate  with  such 
attorneys  and  counsel  the  amount  of  compensation  and  shall  have 
supervision  of  their  conduct  and  proceedings.     (36  Stat.  108.) 

Thla  section  was  added  to  Act  June  10,  1890,  c.  407,  the  Customs  Adminis- 
trative Act  of  1890,  as  section  30  thereof,  by  section  28  of  the  Payne-Aldrich  * 
Tariff  Act  of  1909,  cited  above. 

TbiB  section  was  not  repealed  or  affected  by  the  repeal  of  sections  1-42  of 
sUd  Payne-Aldrich  Tariff  Act  of  1909,  by  the  Underwood  Tariff  Act  of  Oct. 
3,  1913,  c.  16,  §  IV,  S,  by  a  proviso  to  that  effect  annexed  to  said  section  IV, 
S,  thereof,  poet,  §  6316. 

Appropriations  for  conduct  of  customs  cases  have  been  made  by  the  sundry 
dvil  appropriation  acts  for  each  year  subsequent  to  the  enactment  of  this 
section.  The  provisions  so  made  have  varied  from  those  of  this  section  as  to 
the  number  and  amounts  of  salaries  of  the  officers,  attorneys,  etc.,  included. 
Appropriations,  for  the  fiscal  year  1917,  for  an  Assistant  Attorney  General, 
$8,000,  assistant  attorney,  |3,000,  special  attorneys  and  counselors  at  law  in 
the  conduct  of  customs  cases,  to  be  employed  and  their  compensation  fixed  by 
the  Attorney  General,  as  authorized  by  section  30  of  Act  Aug.  6,  1909,  $36,000, 
necessary  derical  assistance  and  other  employes  at  the  seat  of  government 
and  elsewhere,  to  be  employed  and  their  compensation  fixed  by  the  Attorney 
General,  were  made  by  Act  July  1,  1916,  c.  209,  §  1,  39  Stat. 
See  notes  to  IL  S.  §§  347,  348,  ante,  i§  516,  517. 

§  520.  (Act  Oct.  22,  1913,  c.  32.)  Assistant  to  the  Attorney-Gen- 
eral; salary. 
For  salary  of  the  Assistant  to  the  Attorney  General,  which  is 
hereby  fixed  at  the  rate  of  $9,000  per  annum;  in  addition  to  the 
$7,000  heretofore  •  appropriated,  for  the  balance  of  the  fiscal  year 
nmeteen  hundred  and  fourteen,  $1,500,  or  so  much  thereof  as  may 
be  necessary.     (38  Stat.  218.) 

This  was  a  provision  of  the  urgent  deficiency  act  for  the  fiscal  year  1913, 
dted  above. 
The  previous  appropriation  of  $7,000  for  the  fiscal  year  1914,  mentioned  in 
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this^  provision,  was  made  by  Act  March  4,  1913,  c.  142,  S  1,  37  Stat.  7S1.    The 
appropriation  for  the  fiscal  year  1917  was  by  Act  May  10,  1916,  c  117,  f  1,  39 
Stat,  and  was  $9,000. 
See  notes  to  B.  S.  §§  347,  848,  ante,  §§  516,  517. 

§  521.  (R.  S.  §  349,  as  amended,  Act  June  19,  1878,  c.  329,  §  !•) 
Solicitor  of  the  Treasury  and  other  Solicitors,  etc.,  in  Depart- 
ment of  Justice. 
There  shall  be  in  the  Department  of  Justice  a  Solicitor  of  the 
Treasury,  an  Assistant  Solicitor  of  the  Treasury,  a  Solicitor  of  In- 
ternal Revenue,  and  an  Examiner  of  Claims  for  the  Department  of 
State,  who  shall  be  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  and  shall  be  entitled  to  the  fol- 
lowing salaries:    The  Solicitor  of  the  Treasury  to  four  thousand 
dollars  a  year,  the  Assistant  Solicitor  of  the  Treasury  to  three 
thousand  dollars  a  year,  the  Solicitor  of  Internal  Revenue  to  five 
thousand  dollars  a  year,  and  the  Examiner  of  Claims  for  the  De- 
partment of  State  four  thousand  dollars  a  year. 

Act  June  22,  1870,  c.  150,  §§  3,  9,  10,  16  Stat.  162,  163.  Act  May  29,  1830, 
c.  153,  §  1,  4  Stat.  414.  Act  March  2,  1865,  c.  76,  §  1,  13  Stat.  468.  Act 
July  23,  1866,  c.  208,  §  5,  14  Stat.  207.  Act  July  13,  1866,  c.  184,  §  64,  14 
Stat.  170.  Res.  66,  May  27,  1870,  §  1,  16  Stat.  378.  Act  March  8,  1873,  c. 
226,  S  3,  17  Stat.  508.    Act  June  19,  187*8,  c.  329,  §  1,  20  Stat.  205. 

This  section,  as  enacted  in  the  Revised  Statutes,  included  provisions  for  "a 
Naval  Solicitor''  to  be  entitled  to  a  salary  of  $3,500  a  year,  which  are  omitted 
here.  So  much  of  the  section  as  provided  for  the  appointment  and  payment  of  a 
salary  to  a  "Naval  Solicitor"  was  repealed,  and  the  office  was  abolished,  by  a 
provision  of  Act  June  19,  1878,  c.  329,  §  1,  cited  above,  and  the  Judge-Advocate 
General  of  the  Navy,  whose  appointment  in  the  Navy  Department  was  provided 
for  by  Act  June  8,  1880,  c.  129,  post,  §  612,  was  authorized  by  that  act  to  per- 
form the  duties  theretofore  performed  by  the  Solicitor. 

The  designation  of  the  Examiner  of  Claims  for  the  Department  of  State 
was  changed  to  Solicitor  for  the  Department  of  State  by  a  provision  of  Act 
March  3,  1891,  c.  541,  §  1,  post,  §  523. 

A  Solicitor  for  the  Department  of  the  Interior  was  authorized  by  a  provi- 
sion In  Act  July  16,  1914,  c.  141,  §  1,  post,  §  523a. 

The  appointment  of  a  Solicitor  for  the  Department  of  Commerce  was  au- 
thorized by  a  provision  of  Act  March  18,  1904,  c.  716,  §  1,  post,  §  524. 

R.  S.  §  390,  post,  §  570,  provides  for  the  employment  in  the  Post  Office  De- 
partment of  an  assistant  Attorney  General,  to  be  appointed  by  the  Postmaster- 
General,  and  fixes  his  salary  at  $4,000  per  annum.  Act  July  16,  1914,  c.  141, 
§  1,  post,  §  570a,  changes  the  title  of  said  Assistant  Attorney  General  to  that 
of  Solicitor  for  tHe  Post  Office  Department,  and  fixes  his  salary  at  $5,000  per 
annum. 

A  Solicitor  for  the  Department  of  Labor  was  authorized  by  Act  March  4, 
1913,  c.  141,  §  7,  post,  §  525. 

The  appropriations  for  compensation  of  officers  enumerated  in  this  section, 
and  in  §§  523,  523a,  524,  525,  post,  by  the  legislative,  executive,  and  judicial 
appropriation  act  for  the  fiscal  year  1917,  Act  May  10,  1916,  c.  117,  §  1,  39 
Stat,  were  as  follows:  In  the  office  of  the  Attorney  General,  Solicitor  for  the 
Department  of  the  Interior,  $5,000,  Solicitor  for  the  Post  Office  Department, 
$5,000,  Solicitor  of  Internal  Revenue,  $5,000,  and  Solicitor  for  the  Depart- 
ment of  State,  $5,000 ;  in  the  office  of  the  Solicitor  of  the  Treasury,  Solicitor, 
$5,000,  Assistant  Solicitor,  $3,000;  in  the  office  of  Solicitor  of  the  Depart- 
ment of  Commerce,  Solicitor,  $5,000,  Assistant  Solicitor,  $3,000;  and  in  the 
office  of  Solicitor  of  the  Department  of  Labor,  Solicitor,  $5,000. 

See  notes  to  §  516,  ante. 

Notes  of  Deoisions 

Nature  of  office  of  sol  lei  to  rSd— The  So-  by  the  solicitor,  and  a  purchaser  need 
licitor  of  the  Treasury  is  an  officer  of  not  accept  a  deed  in  the  absence  of 
the  Department  of  Justice  and  not  ^      ^^tten  evidence  of  auch  approval.     U. 

On    llT'^rL  ^.^P"^°^^°^-     ^^^^^>  20      g  ^  j^„^^.  (1873)  ig  ^^iL  598,  603.  22 
up.  Att>.  uen.  714.  ^  ^^   ^^^ 

Powers  and  dutfe8.-.The  power  of  the  ^he  law  has  invested  the  SoUcitor  of 

office  of  sohcitor  of  the  treasury,  ere-  ^,^  fr*«„„.,,„  ™:*v  «  ^i^«„«„  a-        ^ 

ated  by  this  act,  is  Umited  by  Act  March  ^^^  Treasury  with  a  plenary  discretion 

3,  1803,  and  the  approval  of  the  Sec-  ^^^  suspend  the  execution  of  a  writ   of 

retary  of  the  Treasury  is  an  indispen-  "®ri  facias,  under  circumstances  which 

sable  condition  to  the  validity  of  a  sale  appear  to  render  such  a  course  expedi- 
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ent  and  proper.  (1844)  4  Op.  Atty.  The  Solicitor  of  the  Treasury  is  em- 
Gen.  300.  powered  to  examine  and  advise  the  Sec- 
The  Solicitor  of  the  Treasury  is  an  retary  of  the  Treasury  in  regard  to  pro- 
adviser  recognized  by  law  and  his  opin-  posed  codes  of  rules  or  forms  of  appli- 
ion  may  be  asked  by  the  Secretary  of  cations,  permits,  bonds,  etc,  to  be  adopt- 
the  Treasury  upon  any  question  of  pure  ed  by  the  Treasury  Department  as  such 
law  or  of  mixed  law  and  fact  arising  in  matters  come  up  for  consideration, 
the  Treasury  Department,  except  ques-  (1894)  20  Op.  Atty.  Gen.  738. 
dons  involving  the  construction  of  the 

Constitiition  of  the  United  States.    His  Cited    without     definite    application, 

opinions    have,    however,    no    binding  U.   S.   v.   Rosenthal   (C.  C.  1903)   121 

force.    (1803)  20  Op.  Atty.  Gen.  654.  Fed.  862,  867. 

§  522.  (R.  S.  §  350.)     What  officers  under  control  of  Attorney- 
General. 

The  officers  named  in  the  preceding  section  shall  exercise  their 
functions  under  the  supervision  and  control  of  the  head  of  the  De- 
partment of  Justice. 

Act  June  22,  1870,  c.  150,  §  3,  16  Stat.  162.  Act  Aug.  2,  1861,  c:  37,  §  1, 
12  Stat  285.     Act  Aug.  6.  1861,  c.  65,  12  Stat.  327. 

The  reference  in  this  section  to  "the  preceding  section"  is  to  R.  S.  |  349, 
ante,  §  521. 

Further  provisions  as  to  the  duties  which  the  solicitors  and  officers  of  the 
Department  may  be  required  to  perform,  under  direction  of  the  Attorney-Gen- 
eral, were  contained  in  R.  S.  §§  360,  361,  367,  post,  §§  535.  536,  542. 

Special  powers,  functions,  and  duties  of  the  Solicitor  of  the  Treasury  were 
prescribed  in  R.  S.  §$  372-380,  post,  $§  548-556. 

The  Secretary  of  State  was  authorized  to  prescribe  duties  for  the  Solicitor, 
not  interfering  with  his  duties  as  an  officer  of  the  Department  of  Justice,  by 
a  proviso  of  Act  June  20,  1874,  c.  328,  §  1,  ante,  §  289. 

§  523.  (Act  March  3,  1891,  c.  541,  §  1.)     Solicitor  for  Department 
of*State. 
Examiner  of  Claims,  to  be  designated  hereafter  as  solicitor  for 
the  Department  of  State.    (26  Stat.  945.) 

This  provision  was  included  in  the  appropriation  for  compensation  of  this 
officer,  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1892,  cited  above. 

An  assistant  solicitor  for  the  Department  of  State,  to  be  appointed  by  the 
Secretary  of  State,  was  authorized  by  a  provision  of  Act  April  17,  1900,  c. 
192,  §  1,  31  Stat.  97,  repeated  in  the  similar  appropriations  for  each  of  the 
five  years  next  following;  and  two  assistant  solicitors  for  that  Department 
Were  authorized  by  a  provision  of  Act  June  22,  1906,  c.  3514,  §  1,  ante,  §  294, 
which  was  repeated  in  subsequent  acts.    See,  also,  ante,  §  297. 

See  notes  to  R.  S.  §  348,  ante,  §  517. 

S  «3a.  (Act  July  16,  1914,  c.  141,  §  1.)     Solicitor  for  Department 

of  the  Interior. 

Office  of  the  Attorney  General :    *     *     Solicitor  for  the  Department 

^^  the  Interior,  $5,000 :    Provided,  That  the  title  of  Assistant  Attor- 

^^■y  General  is  hereby  changed  to  that  of  Solicitor  for  the  Department 

^*-  the  Interior,  but  this  shall  not  affect  the  status  of  the  present  in- 

^VMnb^nt  or  require  his  reappointment.    (38  Stat.  497.) 

'XhiB  was  a  provision  of  the  legislative,  executive,  and  Judicial  appropriation 
■^ot:  for  the  fiscal  year  1915,  cited  above. 

See  notes  to  B.  S.  §§  347,  348,  ante,  §§  516,  517. 

§  5^^.  (Act  March  18,  1904,  c.  716,  §  1.)     Solicitor  of  Department 

of  Commerce. 

^^r  Solicitor  of  the  Department  of  Commerce  and  Labor,  to  be 

^Pl^ointed  by  the  President,  by  and  with  the  advice  and  consent 

^'  the  Senate,  four  thousand  five  hundred  dollars.     (33  Stat.  135.) 

ThiB  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1905,  cited  above.  It  was  repeated  in  the  similar  act 
for  the  fiscal  year  1906.  Similar  appropriations  by  recent  acts  are,  for  the 
Solicitor,  $5,000,  and  also  for  an  Assistant  Solicitor,  $3,000.  The  provisions 
for  the  fiscal  year  1917  were  by  Act  May  10,  1916,  c  117,  |  1,  39  Stat. 

See  notes  to  IL  S.  f  §  347,  348,  ante,  §§  516,  517. 
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§  525.  (Act  March  4,  1913,  c.  141,  §  7.)     Solicitor  for  Department 
of  Labor. 

There  shall  be  a  solicitor  of  the  Department  of  Justice  for  the 
Department  of  Labor,  whose  salary  shall  be  five  thousand  dollars 
per  annum.     (37  Stat.  738.) 

This  section  was  part  of  the  "Act  to  create  a  Department  of  Labor,"  cited 
above. 

Other  sections  of  the  act  are  set  forth  under  Title  XII  B,  "The  Department 
of  Labor,"  post,  §$  932-936,  940-942. 
See  notes  to  R.  S.  §{  847,  348,  ante,  |f  616,  517. 

§  525a.  (Act  July  16,  1914,  c.  141,  §  1.)     Attorneys ;  one  in  charge 
of  condemnation  proceedings  in  District  of  Columbia. 

Office  of  the  Attorney  General :  *  *  Four  attorneys,  at  $5,000 
each,  one  of  whom  shall  have  charge  of  all  condemnation  proceed- 
ings in  the  District  of  Columbia  and  supervise  the  examination  of  ti- 
tles and  matters  arising  from  such  condemnation  proceedings  in 
which  the  United  States  shall  be  a  party  or  have  an  interest,  and  no 
special  attorney  or  counsel,  or  services  of  persons  other  than  of 
those  provided  for  herein,  shall  be  employed  for  such  purposes.  (38 
Stat.  497.) 

This  was  a  provision  in  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1015,  cited  above.  It  was  repeated  in  the  subsequent 
appropriation  acts.  The  provision  for  the  fiscal  year  1917  waa  by  Act  May 
10, 1916,  c.  117,  §  1,  39  Stat 

See  notes  to  §  516,  ante. 

§  526.  (R.  S.  §  351.)     Subordinate  officers. 

There  shall  be  in  the  Department  of  Justice, 
One  chief  clerk,  at  a  salary  of  two  thousand  two  hundred^  dollars 
a  year. 

One  law  clerk,  acting  as  examiner  of  titles,  at  a  salary  of  three 
thousand  dollars  a  year. 

One  stenographic  clerk,  at  a  salary  of  two  thousand  dollars  a 
year. 

One  clerk,  at  a  salary  of  two  thousand  dollars  a  year. 
One  disbursing  clerk. 

In  the  office  of  the  Solicitor  of  the  Treasury : 
One  chief  clerk,  at  a  salary  of  two  thousand  dollars  a  year,  and 
such  temporary  clerks  as  may  from  time  to  time  be  needed,  but  the 
allowances  for  such  temporary  clerks  shall  in  no  one  year  exceed 
one  thousand  dollars. 

Act  March  3,  1853,  c.  97,  8  3,  10  Stat.  211.  Act  March  3,  1865,  c.  98,  §  2, 13 
Stat.  616.  Act  July  23,  1866,  c.  208,  §  5,  14  Stat.  207.  Act  June  22,  1870, 
c.  150,  f  10,  16  Stat.  163.  Act  June  26,  1868,  c.  71,  §  6,  16  Stat  76.  Act 
June  22,  1870,  c.  150,  j|  3,  16  Stat.  162. 

This  section  enumerated  the  subordinate  officers  in  the  Department  and  their 
salaries  at  the  time  of  the  compilation  of  the  Revised  Statutes,  as  authorized 
by  the  then  existing  statutes,  cited  above.  But  the  officers,  clerks,  and  others 
actually  appointed  or  employed,  and  their  respective  salaries  and  other  com- 
pensation, depend  on  the  specific  provisions  made  in  the  annual  appropriation 
acts,  each  providing  for  the  fiscal  year  next  following;  the  employment  or 
payment  of  others  being  forbidden  by  Act  Aug.  6,  1882,  c.  389,  §  4,  ante,  $  249. 
Subsequent  appropriation  acts  provided  for  officers  and  clerks  and  for  salaries 
different  from  those  fixed  by  the  above  section.  The  appropriations  for  re- 
cent years  include  those  for  the  offices  of  the  Solicitor  of  the  Treasury  and  the 
Solicitor  of  the  Department  of  Commerce.  The  provisions  for  the  fiscal  year 
1917  were  by  Act  May  10,  1916,  c.  117,  f  1.  39  Stat. 

Appropriations  for  subordinate  officers,  etc.,  in  the  offices  of  the  Solicitor  of 
the  Department  of  State,  the  Assistant  Attorney-General  for  the  Post-Office 
Department,  and  the  Assistant  Attorney-General  for  the  Interior  Department, 
are  made  in  connection  with  the  appropriations  for  those  Departments,  re- 
spectively, in  the  annual  legislative,  executive,  and  judicial  appropriation  acts. 
The  provisions  for  the  fiscal  year  1917  were  by  Act  May  10,  ]J916,  c.  117,  §  1, 
39  Stat 

A  provision  in  the  appropriations  for  the  Department  of  Justice  for  the  fis- 
cal year  1898,  Act  Feb.  19,  1897,  c.  266,  i  1,  for  a  "stenographic  clerk,"  $1,- 
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SOO,  was  amended  to  read  "private  secretary  to  the  Attorney-General,"  $2,400, 
by  a  provision  of  Act  July  19,  1807,  c.  9,  i  1,  30  Stat.  129.  Subsequent  ap- 
propriations continued  the  provision  for  such  an  officer,  in  recent  years  as 
"private  secretary  and  assistant  to  the  Attorney-General,*'  at  a  salary  of 
$3,000.  The  provision  for  the  fiscal  year  1917  was  by  Act  May  10,  1916,  c 
117,  §  1,  39  Stat. 
See  notes  to  |  516,  ante. 

I  527.  (R.  S.  §  352.)     Rooms  to  be  provided. 

.The  superintendent  of  the  Treasury  building  shall  from  time  to 
^^me  provide  such  rooms  as  may  be  suitable  and  necessary  for  the 
J^commodation  of  the  Department  of  Justice,  in  some  building  in 
^^^  vicinity  of  the  Treasury  building. 

Act  June  22,  1870,  c.  150,  {  13,  16  Stat  164. 

This  section  was  practically  superseded  by  appropriations,  subsequent  to  Act 
June  22,  1870,  c.  150,  §  13,  which  was  incorporated  into  this  section  for  rent 
oi  a  building  for  the  Department.  See  Act  March  8,  1871,  c  118,  §  1,  16 
SttLt  494,  and  similar  subsequent  acts. 

§  528.  (R.  S.  §  353.)     Seal. 

The  seal  heretofore  provided  for  the  office  of  the  Attorney-General 
shall  be,  with  such  change  as  the  President  shall  approve,  the  seal 
of  the  Department  of  Justice. 

Act  March  5,  1872,  c.  30,  {  2,  17  Stat.  35. 

The  seal  adopted  for  the  office  of  Solicitor  of  the  Treasury  remains  in  his 
charge,  under  R.  S.  §  372,  post,  |  548. 

§  529.  (R.  S.  §  354,  as  amended.  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Duties  of  Attorney-General. 
The  Attorney-General  shall  give  his  advice  and  opinion  upon  ques- 
tions of  law,  whenever  required  by  the  President. 

Act  Sept.  24,  1789,  c.  20,  |  35,  1  Stat  92.  Act  Feb.  27,  1877,  c.  69,  i  1, 
19  Stat  241. 

The  amendment  of  this  section  by  Act  Feb.  27,  1877,  c.  09,  §  1,  cited  above, 
consisted  in  the  insertion,  after  the  word  "questions,"  of  the  word  **oV 

Notes  of  Deeisioms 

Power  of  ProsidORt  to  call  for  opln-  deliver  his  opinion,  the  opinion  is  final 

lei,^The  President's  right  to  call  for  and   authoritative   under  the  law,  and 

an  opinion  frcmi  the  Attorney  General  should  be  so  treated  by  the  accounting 

Is  not  limited  to  questions  of  law.    Ar-  officers,  even  if  the  question  involves  a 

tide  2,  I  2,  d.  1,  of  the  Constitution  payment  to  be  made.     (1904)   25  Op. 

provides  that  he  "may  require  the  opin-  Atty.  Gen.  304. 

'Zt^y^^^^^^^^^  President    acting    through    Attorney 

wf^JS     T/>.^  l,H.Tnf  tZrf.'  e«neral^A  telegram,  signed  with  the 

S^h^i^'SLi^.     n^Vr^L^  rS    1^^  8^™ame  of  the  Attorney  General,  pur- 

jpechve  offices.       (1901)  23  Op.  Atly.  ^^^      ^^  ^^^^^  ^^^  ^^^^.^^  ^^  the  Pres- 
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ident  on  an  application  by  a  convicted 


Coiclusivonoss  of  opinionw— If  a  ques-  prisoner  for  a  commutation  of  sentence, 

tion  is  presented  to  the  Attorney  Gen-  is  sufficient  notice  of  the   President's 

eral  in  accordance  with  law  by  the  Pres-  action,   which,   as  the  court  will  take 

Ident,  and  the  Attorney  General  is  of  judicial  notice,  may  properly  be  taken 

opinion  that  the  nature  of  the  question  in   such  matters   through   the   Depart- 

ifc'  general  and  important  in  other  direc-  ment    of   Justice.      Perovich   v.    Perry 

tions  than  disbursement  and  therefore  (1909)  167  Fed.  789,  93  C.  G.  A.  209. 
conedTes  that  it  is  proper  for  him  to 

(R.  S.  §  355.  Transferred  to  Title  XLIII  A.) 
This  section  prohibited  expenditure  of  public  money  on  any  site  or  land  pur- 
chased by  the  United  States  for  purposes  of  erecting  any  of  certain  specified 
buildings  or  structures  or  any  other  public  building,  until  the  written  opinion 
of  the  Attorney-General  should  be  had  in  favor  of  the  validity  of  the  title,  and 
contained  further  provisions  relating  to  titles  to  such  lands.  It  is  placed,  with 
other  provisions  relating  to  the  subject,  under  Title  XLIII  A,  "Public  Build- 
higs  and  Works,"  post,  |  6902. 

f  530.  (R.  S.  §  356.)     Opinion  of  Attorney-General  upon  questions 
of  law. 

The  head  of  any  Executive  Department  may  require  the  opinion 
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of  the  Attorney-General  on  any  questions  of  law  arising  in  the  ad- 
ministration of  his  Department. 

Act  June  22,  1870,  c.  150,  §  6,  16  Stat.  163. 

Kotes  of  Decisioni 


1.  In  general. 

2.  Guidance  of  department. 

3.  Advice  as  to  clTil  actions  or  criminal 

prosecutions. 

4.  Mode  of  submission,  stating  facts  and 

propositions  of  law. 
6.    Questions  by  others  than  heads  of  de- 
partments. 

6.  Questions  involving  payment  of  money 

from  treasury. 

7.  Questions  of  law. 

8.  Questions  of  fact 

9.  Questions  of  mixed  law  and  fact. 

10.  Questions  of   administrative   policy   or 

practice. 

11.  Questions  actually  arising. 

12.  Hypothetical  questions. 

13.  Judicial  questions. 

14.  Advising  Senate  and  House  of  Repre- 

sentatives. 

15.  Conclusiveness  of  opinion. 

1.  In  general.— The  Attorney  General 
is*  not  authorized  to  give  an  official 
opinion  in  any  case  except  on  the  call 
of  the  President  or  some  one  of  the 
heads  of  Departments.  (1818)  1  Op. 
Atty.  Gen.  211,  253;  (1884)  18  Op. 
Atty.  Gen.  59;  (1893)  20  Op.  Atty. 
Gen.  608. 

The  Attorney  General  cannot  proper- 
ly attempt  to  frame  a  definition  of  stat- 
utory laupruage  to  cover  all  future  cas- 
es. (1893)  20  Op.  Atty.  Gen.  040; 
(1894)  21  Op.  Atty.  Gen.  106,  109. 

The  Attorney  General  must  give  his 
opinion  on  questions  referred  to  him 
by  the  heads  of  the  Departments,  touch- 
ing matters  concerning  the  department, 
not  on  questions  in  which  the  United 
States  have  no  interest.  (1830)  2  Op. 
Atty.  Gen.  311. 

He  is  not  required  to  give  opinions, 
except  in  cases  that  fall  within  the 
scope  of  hifl  duties  as  marked  out  by 
law.    (1832)  2  Op.  Atty.  Gen.  531. 

He  has  no  authority  to  settle  ques- 
tions of  fact,  nor  to  give  advice  on  ques- 
tions' of  law,  except  for  the  assistance 
of  the  officer  calling  for  his  opinion  on 
points  stated.  He  takes  the  facts  as 
they  are  stated  to  him,  and  predicates 
his  opinion  thereon.  (1838)  3  Op.  Atty. 
Gen.  309. 

The  executive  holds  no  such  relation 
to  the  judicial  department  of  the  gov- 
ernment as  would  render  it  proper  for 
the  Attorney  General  to  request  a 
United  States  District  Judge  to  furnisii 
him  with  an  explanation  of  his  judicial 
action  in  a  case  of  which  he  had  lawful 
jurisdiction.  (1863)  10  Op.  Atty.  Gen. 
501. 

The  Assistant  Attorney  General  at- 
tached to  the  Interior  Department  hav- 
ing prepared  an  opinion  upon  a  case, 
the  approval  or  disapproval  of  the  opin- 
ion by  the  Attorney  General  would  in 
effect  be  giving  his  official  opinion  where 
it  is  not  called  for  by  the  President  or 
by  the  head  of  a  department,  and,  there- 

(262) 


fore,  where  it  is  not  authorized  by  law 
to  be  given.  (1872)  14-  Op.  Atty. 
Gen.  21. 

This  s'ection  limits  the  functions  of  the 
Attorney  General  in  the  matter  of  opin- 
ions requested  by  the  heads  of  depart- 
ments, to  questions  arising  out  of  the 
law  as  it  is,  and  does  not  require  him  to 
give  his  views  and  opinions  upon  the 
advisability  of  making  changes,  by 
treaty,  in  any  department  of  jurispru- 
dence.    (1890)  19  Op.  Atty.  Gen.  598. 

The  Attorney  General  declines  to  au- 
thorize an  investigation  to  be  mad'i  in 
order  that  an  official  opinion  may  there- 
after be  rendered  by  him  based  on  the 
result  of  such  investigation.  (1893)  20 
Op.  Atty.  Gen.  640. 

An  expression  in  an  opinion  of  the 
Attorney  General  which  is  merely  obi- 
ter does  not  have  the  force  and  effect  of 
an  official  opinion.  (1894)  21  Op.  Atty. 
Gen.  25. 

A  question  regarding  the  construc- 
tion of  Act  Jan.  12,  1895,  §  96  (28  Stat. 
024),  is  a  general  question,  applicable 
to  all  the  departments,  and  is  of  suffi- 
cient importance  to  warrant  its  sub- 
mission to  the  Attorney  General  for 
his  opinion  thereon.  (1895)  21  Op. 
Atty.  Gen.  181. 

The  Department  of  Justice  can  do 
nothing  to  restrict  the  exportation  of 
arms  and  warlike  material  to  China  dur- 
ing the  present  insurrectionary  move- 
ments in  that  country.  (1902)  24  Op. 
Atty.  Gen.  26. 

2.  Guidance  of  depart ment.*The  head 
of  a  department  cannot  require  the  At- 
torney General's  opinion  as  to  his  pow- 
ers to  do  an  act  unless  it  is  his  inten- 
tion to  be  guided  thereby.  (1830)  3 
Op.  Atty.  Gen.  39;  (1803)  20  Op.  Atty. 
Gen.  609,  048;  (1894)  20  Op.  Atty. 
Gen.  724,  728;  (1895)  21  Op.  Atty. 
Gen.  174. 

3.  Advice  ae  to  civil  actions  or  crim- 
inal prosecutions^— The  question  of  the 
expediency  of  continuing  or  dismis-sing 
an  appeal  in  the  Supreme  Court,  on  a 
suit  involving  alleged  trespass  upon  or 
title  of  the  public  lands,  belongs  to  the 
competency  of  the  Secretary  of  the  In- 
terior, not  of  the  Attorney  General. 
(1855)  7  Op.  Atty.  Gen.  550. 

The  Attorney  General  cannot  with 
propriety  give  an  official  opinion  to  the 
head  of  a  department  upon  the  question 
whether  it  is  expedient  for  him  to  pros- 
ecute an  appeal  in  a  matter  of  public 
interest  pending  before  another  depart- 
ment.   (1876)  15  Op.  Atty.  Gen.  574. 

The  Attorney  General  cannot  proper- 
ly be  asked  for  advice  as  to  whether  op 
not  a  prosecution  should  be  instituted. 
(1803)  20  Op.  Atty.  Gen.  673;  (1894) 
20  Op.  Atty.  Gen.  702,  714;    (1895)   21 
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Op.  Atty.  Gen.  133;  (1897)  21  Op.  Atty. 
Gen.  509. 

The  Attorney  General  wiU  not  give 
an  official  opinion  upon  the  question 
whether  certain  plates  and  cuts  used 
for  making  sketches  and  pictures  of  for* 
eign  postage  stamps  come  within  Act 
May  16,  1884,  and  that  the  Act  of  Feb- 
ruary lO,  1891  (except  section  4),  pro- 
Ubitins  counterfeiting,  because  they  re- 
late only  to  criminal  proceedings. 
(1885)  21  Op.  Atty.  Gen.  133. 

4.  Mode  of  submission,  stating  facts 
and  propositions  of  iaw^— Where  a  ques- 
tion of  law  arises  upon  facts  submitted 
to  the  Attorney  General,  such  facts 
must  be  agreed  and  stated  as  facts  es- 
tabUshed.  (1867)  12  Op.  Atty.  Gen. 
206. 

Where  different  btatements  of  facts 
appear  in  any  case  that  has  been  sub- 
mitted by  the  he&d  of  a  department  to 
the  Attorney  General,  the  latter  will  not 
undertake  to  reconcile  the  differences 
between  them,  but  in  giving  an  opin- 
ion upon  the  questions  presented  will 
consider  only  such  facts  as  are  set 
forth  or  admitted  by  the  head  of  the 
department  (1872)  14  Op.  Atty. 
Gen.  45. 

Where  the  question  presented  was 
^ery  indefinite  and  vague,  and  partook 
ol  a  s-peculative  character,  it  was  deem- 
ed inadvisable  by  the  Attorney  General 
to  give  his  official  opinion  thereon. 
(1873)   14  Op.  Atty.  Gen.  191. 

Where  an  official  opinion  from  the  At- 
torney General  is  desired  on  questions 
of  law  arising  on  any  case,  the  request 
should  be  accompanied  with  a  statement 
of  the  material  facts  of  the  case,  and 
also  the  precise  questions  on  which 
fidvice  is  wanted.  (1874)  14  Op.  Atty. 
Gen.  367. 

In  order  that  the  Attorney  General 
inv  advise  the  Treasury  Department, 
"  i^JS'^^plated  in  Act  March  3,  1875, 
^  ^^?»  all  the  facts  upon  which  the 
question  turns  should  be  stated  and 
presenter  for  his  consideration.     (1878) 

"T^^titorney  General  cannot  investi- 
We  the  papers-  and  records  for  the  pur- 
^^u  ^^  ascertaining  the  facts  upon 
On  i?  ^*^«  question  arises.  (1881)  17 
JJP.  Attjr.  Gen.  172;  (1888)  19  Op.  Atty. 
^ft°*  ^^5;  (1801)  20  Op.  Atty.  Gen. 
nfift4x^^^3)  20  Op.  Atty.  Gen.  640; 
ii7^>  ^  Op.  Atty.  Gen.  742;  (1898) 
t;>'^-  -Atty.  Gen.  156;  (1899)  22  Op. 
cln  H^'^-  342;  (1899)  22  Op.  Atty. 
2ia      ^'     ^^^^^)   28  Op.   Atty.  Gen. 

tQ^T'^^liaest  for  an  opinion  of  the  At- 
ioK  i  ^  General  on  questions  of  law  aris- 
by  a*^  '^y  case  should  be  accompanied 
w  w  ?^^®™®'*t  o^  ^^^  ^acts  of  the  case 
yUft  .  *8  of  the  questions  on  which  ad- 
dS'**  desired.  The  Attorney  General 
from^^*  to  settle  the  facts  ex  parte 
tft  ^  ^^Pcrs  submitted  and  then  proceed 
On  7^  an  opinion  thereon.  (1886)  18 
^P-  A.tty.  Gen.  487. 


The  Attorney  General  declines  to  ex- 
press an  opinion  in  a  matter  where  no 
statement  of  facts  and  no  question  of 
law  is  submitted,  but  where  numerous* 
papers  are  referred  with  a  request  for 
an  opinion  in  view  of  all  the  facts  pre- 
sented.    (1886)  19  Op.  Atty.  Gen.  396. 

The  Attorney  General  is  unable  to  ex- 
press an  opinion  upon  the  question  bb 
to  whether  the  Indian  agent  at  the  La 
Pointe  Agency,  Wis.,  acting  under  in- 
structions from  the  Indian  Office  or  De- 
partment of  the  Interior,  can  dispose 
of  and  give  valid  title  to  pine  timber 
cut  on  the  Fond  du  Lac  Reservation, 
Minn.,  the  request  therefor  being  unac- 
companied by  a  statement  of  the  facts 
involved.    (1885)  19  Op.  Atty.  Gen.  465. 

The  Department  of  Justice  has  uni- 
formly declined  to  find  the  facts  involv- 
ed in  a  request  for  an  opinion.  At  least 
this  has  been  the  rule  ever  since  the 
year  1820.  The  facts  must  be  stated  by 
the  Department  asking  for  the  opinion. 
(See  1  Op.  Atty.  Gen.  346;  3  Op.  Atty. 
Gen.  309;  5  Op.  Atty.  Gen.  626;  10  Op. 
Atty.  Gen.  267;  12  Op.  Atty.  Gen.  206.) 
(1889)  19  Op.  Atty.  Gen.  465.  466. 

The  Attorney  General  declinee  to  ex- 
press an  opinion  upon  a  question  which 
requires  him  to  look  into  the  evidence 
and  form  a  conclusion  as*  to  the  facts 
involved.  (See  7  Op.  Atty.  Gen.  494; 
14  Op.  Atty.  Gen.  367,  368,  541;  10  Op. 
Atty.  Gen.  267;  11  Op.  Atty.  Gen.  189: 
18  Op.  Atty.  Gen.  487,  489.)  (1890)  19 
Op.  Atty.  Gen.  672. 

The  Attorney  General  must  confine 
himself  to  the  case  stated  for  an  opin- 
ion and  is  not  authorized  to  look  into 
the  evidence.  (1890)  19  Op.  Atty.  Gen. 
684. 

It  is  not  within  the  province  of  the 
Attorney  General  to  make  a  finding  of 
facts  in  a  case  submitted  for  his  opin- 
ion upon  questions  of  law  arising  there- 
on. The  facts  of  the  case  should  be  as- 
certained and  presented  by  the  officer 
requesting  the  opinion.  (1890)  19  Op. 
Atty.  Gen.  696. 

The  Attorney  General  declines  to  give 
an  opinion  where  the  request  therefor 
contains  no  statement  of  facts  and  pre- 
sents no  question  of  law.  (1891)  20  Op. 
Atty.  Gen.  220. 

When  an  opinion  is  desired  by  the 
head  of  a  department,  a  statement  of 
the  facts  upon  which  the  question  aris- 
es must  be  submitted.  (1891)  20  Op. 
Atty.  Gen.  270. 

It  ib'  an  unvarying  practice  of  the  At- 
torney General  before  rendering  an 
opinion  to  require  a  succinct  statement 
of  the  facts  and  of  the  question  of  law 
arising  thereon  upon  which  an  opinion 
ifl  desired.  (1892)  20  Op.  Atty.  Gen. 
493. 

The  Attorney  General  is  not  permit- 
ted to  render  an  opinion  unless  the  facts 
apon  which  the  question  arib'es  are  suc- 
cinctly stated.  (1893)  20  Op.  Atty. 
Gen.  526. 

The  Attorney  General  cannot  give  an 
official  opinion,  except  upon  a  question 
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of  law  which  has  already  actually  aris- 
en and  is  sabmitted  upon  a  definite 
statement  of  facts,  not  leaving  it  to 
him  to  draw  inferences  of  fact  from 
correspondence  or  documents.  (1893) 
20  Op.  Atty.  Gen.  614. 

The  Attorney  General  cannot  proper- 
ly giye  an  official  opinion  except  upon 
questions  of  law  arising  upon  facts*  stat- 
ed by  the  official  requesting  the  opin- 
ion.   (1893)  20  Op.  Atty.  Gen.  640. 

It  is  well  settled  that  the  question  to 
which  an  answer  is  required,  as  well  as 
the  statement  of  facts  upon  which  the 
question  is  based,  should  be  clearly  con- 
tained in  the  request  for  an  opinion. 
The  Attorney  General  should  not  be  ex- 
pected to  seek  out  the  facts  and  infer  the 
question  submitted  from  the  corres- 
pondence inclo€ed.  (1890)  20  Op.  Atty. 
Gen.  699. 

Requests  for  opinions  of  the  Attor- 
ney General  should  be  accompanied  by  a 
definite  statement  of  the  material  faetv 
and  a  formulation  of  the  questions  to 
which  an  answer  is  desired.  (1894)  20 
Op.  Atty.  Gen.  711. 

Where  an  official  opinion  from  the 
head  of  this  department  is  desired  on 
questions  of  law  arising  on  any  case, 
the  request  should  be  accompanied  by  a 
statement  of  the  material  facts  of  the 
case,  and  also  the  precise  questions  on 
which  advice  is  wanted.  (1894)  20  Op. 
Atty.  Gen-  713. 

Requests  for  the  opinions  of  the  At- 
torney General  must  be  accompanied 
with  a  statement  of  facts  and  separate 
formulation  of  the  questions  to  which  an 
answer  is  desired.  (1894);  20  Op. 
Atty.  Gen.  723. 

The  Attorney  General  has  no  general 
appellate  authority,  and  cannot  weigh 
evidence  and  make  findings  thereon. 
Questions  of  this  kind  referred  to  him 
are  analogous  to  questions  referred  to 
the  Supreme  Court  upon  certificate  of 
division  of  opinion  in  the  lower  courts. 
His  decision  cannot  operate  as  a  dis- 
position of  the  whole  case  if  there  is 
any  doubt  or  incompleteness  in  the 
facts.     (1894)  20  Op.  Atty.  Gen.  742. 

The  Attorney  General  cannot  give  of- 
ficial opinions  except  upon  questions  of 
law,  nor  without  a  definite  statement  of 
the  facts  upon  which  the  question  is 
submitted.     (1894)  21  Op.  Atty.  Gen. 

3a 

The  laws  of  a  foreign  country  are  not 
known  to  the  Attorney  General,  but  are 
facts  to  be  proved  by  competent  evi- 
dence.    (1894)  21  Op.  Atty.  Gen.  80. 

Questions  submitted  to  the  Attorney 
General  for  his  opinion  must  be  definite- 
ly formulated.  (1896)  21  Op.  Atty. 
Gen.  179. 

The  Attorney  General  cannot  be  call- 
ed upon  for  an  opinion  unless  specific 
questions  of  law  are  formulated  which 
relate  to  an  existing  question  calling 
for  the  action  of  the  department  re- 
questing it  (1895)  21  Op.  Atty.  Gen. 
201. 

When  an  opinion  is  desired  by  the 
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head  of  a  department  a  statement  of 
facts  upon  which  the  question  arises 
must  be  submitted.  The  Attorney  Gen- 
eral cannot  investigate  the  papers  for 
the  purpose  of  ascertaining  these  facta. 
(1895)  21  Op.  Atty.  Gen.  220. 

The  Attorney  General  waives  the  set- 
tled practice  of  the  department  requir- 
ing a  statement  of  the  points  upon 
which  an  opinion  is  asked  for  the  rea- 
son that  it  is  desired  for  guidance  of 
the  head  of  an  Executive  Department 
in  the  discharge  of  official  duties,  where 
both  public  and  private  interests  are  in- 
volved requiring  prompt  action.    (1897) 

21  Op.  Atty.  Gen.  486. 

The  Attorney  General  is  not  permit- 
ted by  statute  or  precedent  to  respond 
to  a  request  for  an  opinion  which  ap- 
pears to  present  but  a  moot  case  and 
does  not  show  what  the  facts  are  or 
that  the  case  has  presently  arisen  in 
the  admimstration  of  the  department. 
(1897)  21  Op.  Atty.  Gen.  506. 

In  the  absence  of  facts  presentinf^  a 
case  actually  or  presently  arising  and 
pending  in  the  administration  of  a  de- 
partment, calling  for  action,  which  can- 
not be  determined  by  the  Attorney  Gen- 
eral without  usurping  judicial  func- 
tions, his  official  opinion  cannot  be  re- 
quired.    (1897)  21  Op.  Atty.  Gen.  583. 

To  authorize  the  expression  of  an 
opinion  upon  a  question  of  law  it  is  nec- 
essary that  a  statement  of  facts  be  sub- 
mitted showing  that  the  question  has 
actually  arisen  in  the  administration  of 
a  department  in  an  existing  case  calling 
for  action.  (1898)  22  Op.  Atty.  Gen. 
85. 

In  a  request  for  an  opinion  the  facts 
must  be  definitely  formulated  and  clear- 
ly stated  by  the  person  asking  the  opin- 
ion. The  Attorney  General  cannot  be 
required  to  extract  a  finding  of  facts 
from  correspondence  or  reports.     (1899) 

22  Op.  Atty.  Gen.  342. 

When  an  opinion  is  desired  of  the 
Attorney  General,  the  particular  ques- 
tion of  law  on  which  his  advice  is  de- 
sired should  be  specifically  formulated, 
and  the  facts  which  exist  or  are  assum- 
ed as  the  basis  of  such  question  should 
also  be  definitely  stated.  (1899)  22  Op. 
Atty.  Gen.  351. 

In  a  certain  case  involving  govern- 
mental transactions  where  there  were 
no  disputed  facts,  the  Attorney  Gener- 
al deemed  it  proper  to  gather  the  vari- 
ous circumstances  from  the  papers  pre- 
sented and  to  waive  the  customary  rule 
of  the  department  requiring  a  definite 
statement  of  the  facts  upon  which  an 
opinion  is  requested.  (1899)  22  Op. 
Atty.  Gen.  477. 

When  the  opinion  of  the  Attorney 
General  is  required,  it  is  necessary  that 
the  facts  be  plainly  stated  and  the 
questions  upon  which  the  opinion  is 
desired  should  be  specifically  propound- 
ed.    (1899)  22  Op.  Atty.  Gen.  498. 

The  Attorney  General  cannot  take 
the  responsibility  of  examining  the  pa- 
pers in  a  case  and  gather  therefrom  a 
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concln^on  as  to  what  particular  xnat- 
tcr  he  shall  pass  npon.     Id. 
When  an  opinion  is  desired  from  the 
Attorney  General,  the  question  to  which 
an  answer  is  desired,  as  well  as  a  state- 
fflent  of  the  facts  upon  which  the  ques- 
tion   is     based,   should   be    clearly   set 
forth   iQ   the  request      (1900)   23  Op. 
Atty-   Gen.  92. 

Under   the  rules  regulating  the  opin- 
ion* of  the  Attorney  General,  it  is  nec- 
eA«&^     that  the  question  of  law  pre- 
•ft^^^    should  rest  upon  some  case  ac- 
^^^^  arising  in  the  administration  of 
A  department  and  that  it  should  be  ac- 
compcLtiled  by  a  statement  or  finding  of 
the     facts    involyed.      (1900)    23    Op. 
Attsr.   Oen.  330. 

The  Attorney  General  will  not  ex- 
press an  opinion  upon  a  question  un- 
less tbe  request  is  accompanied  by  a 
definite  statement  of  facts,  and  the 
queatioii  of  law  upon  which  an  opinion 
is  desired  is  specifically  formulated. 
(1901)    23  Op.  Atty.  Gen.  472. 

When  an  opinion  is  desired  from  the 
Attorney  General,  the  facts  which  ex- 
ist or  are  assumed  as  the  basis  of  the 
inquiry,    should    be    definitely    stated. 
The  Attorney  General  cannot  safely  as- 
nime  that  facts  not  stated  probably  ex- 
Mt-      (1901)  23  Op.  Atty-  Gen.  507. 
.  The   settled  policy  of  the  department 
^  that  no  opinion  should  be  rendered 
Qpon    any  question  of  law  unless  it  is 
specifically  formulated  in  a  case  acta- 
^^    arising  in  the  administration  of  a 
department    and     accompanied    by     a 
statenaent  or  finding  of  the  facts  in- 
volvea,     (1902)  24  Op.  Atty.  Gen.  59. 
*t    is  the  invariable  rule  of  the  De- 
^r^?*ent  of  Justice  to  decline  to  give  an 
opuxiou  except  when  the  request  is  ac- 
coQu^^^g^  by  a  statement  or  finding  of 
i^?_  fects    involved.      (1902)    24    Op. 
^y^-    Gen.  102.  ^ 

p^  ^as  been  the  invariable  rule  of  the 
jjjj^^^'tment  to  decline  to  give  an  opin- 
is      «^Pon  any  question  of  law  unless  it 
specifically   formulated"    and    "ac- 
*w  T^Panied  by  a  statement  or  finding  of 
ft^      facts   involved."      (23    Op.    Atty. 
IfK?;    ^  473;  24  Op.  AttS^.  Gen.  59, 
^' >     (1907)  26  Op.  Atty.  Gen.  378. 
jy     **^  Attorney  General  cannot  proper- 
g^j,  *^J^ew  a  record  and  memorandum 
»>xnitted,  and  render  his  opinion,  bas- 
^^  ^y^^  'acts   deduced   therefrom,   as 
Q^  J^«  correctness  of  a  proposed  action 
jj     ^**_e  Secretary  of  Commerce  and  La- 
Q^.^*n  the   matter   of   the    appeal   of 
ja,_\P*^nio  Garcia,  an  alien  who  was  ex- 
^^^•^  from  the  United  States  by  the 
^Tr^^on  of  the  board  of  special  inquiry 
riiP^  port  of  New  Orleans.    Id. 


opini, 
■ifed 


^  question  of  law  upon  which  the 
;0*i  of  the  Attorney  General  is  de- 


^  must  not  only  be  one  actually 
^^^  in  the  administration  of  the  de- 
JJf^^nt  preferring  the  request,  and 
whi  /^^Pothetlcal,  but  the  faicts  upon 
nitel  **  wises  must  be  found  and  defi- 
\Jz^^  stated  in  the  request,  and  not 
*or  the  Attorney  General  to  ex- 


tract from  the  papers  submitted.  The 
question  of  law  also  must  be  clearly 
and  definitely  formulated.  (1908)  26 
Op.  Atty.  Gen.  609. 

The  Attorney  General  will  not  under- 
take to  find  the  facts  involved  in  a  re- 
quest for  an  opinion.  Such  request 
must  be  accompanied  by  a  definite 
statement  of  the  facts  upon  which  the 
question  of  law  arises.  (1910)  28  Op. 
Atty.  Gen.  39a 

Where  no  concrete  facts  are  present- 
ed relative  to  the  questions  propound- 
ed, the  Attorney  General  will  not  ex- 
press an  opinion.  (1910)  28  Op.  Atty. 
Gen.  417. 

5.  Questions  by  others  than  heads  of 

de  p art raentsw— Subordinate  officers  of 
the  government  who  desire  an  official 
opinion  of  the  Attorney  General  must 
seek  it  through  the  head  of  the  de- 
partment to  which  they  are  accounta- 
ble.    (1818)  1  Op.  Atty.  Gen.  211. 

It  is  not  the  duty  of  the  Attorney 
General  to  give  advice  to  local  officers 
of  the  government  in  the  department 
of  the  Secretary  of  the  Treasury. 
(1853)  6  Op.  Atty.  Gen.  21. 

The  Attorney  General  is  by  designa- 
tion of  person  a  member  of  the  Smith- 
sonian Institution;  but  it  is  not  his  du- 
ty individually,  and  as  Attorney  Gen- 
eral, to  give  advice  to  the  regents  of 
that  Institution.  (1853)  6  Op.  Atty. 
Gen.  24. 

The  Attorney  General  has  no  lawful 
right  to  give  advice  to  individuals  on 
matters  affecting  the  government,  or  to 
entertain  appeals  from  parties  on  ques- 
tions of  law  decided  by  the  depart- 
ments; but  only  to  give  advice  on  pub- 
lic matters  when  required  by  the  Pres- 
ident, or  requested  by  any  head  of  de- 
partment or  by  the  solicitor.  (1853) 
6  Op.  Atty.  Gen.  147. 

It  is  not  the  duty  of  the  Attorney 
General  to  give  an  opinion  on  a  ques- 
tion touching  the  private  business  of 
individuals,  and  with  which  the  govern « 
ment  has  no  present  concern.  (1859) 
9  Op.  Atty.  Gen.  355. 

The  Attorney  General  will  not  give 
opinions  on  legal  questions  submitted 
by  persons  not  connected  with  the  gov- 
ernment, through  the  head  of  a  de- 
partment, when  they  do  not  concern 
the  action  of  officers  of  the  govern- 
ment, and  are  properly  questions  for 
the  decision  of  courts  of  justice. 
(18G1)  10  Op.  Atty.  Gen.  122. 

The  Attorney  General  will  only  give 
an  official  opinion  in  a  matter  concern- 
ing a  department  at  the  request  of  the 
head  of  the  department,  and  not  at  the 
request  of  a  subordinate  officer  thereof. 
(1862)  10  Op.  Atty.  Gen.  458;  (1891) 
20  Op.  Atty.  Gen.  251,  279. 

The  Attorney  General  has  no  power 
to  give  an  official  opinion  on  questions 
referred  to  him  by  the  Secretary  of  the 
Treasury,  at  the  request  of  the  Third 
Auditor,  for  the  guidance  not  of  the 
Secretary,  but  of  the  Third  Auditor,  in 
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a  case  under  Act  March  3,  1849,  c.  129, 
whiqji  cannot  come  before  the  Secre- 
tary.    (1863)  11  Op.  Atty.  Gen.  4. 

The  Attorney  General  declines  to 
give  an  opinion  on  the  right  of  the  Un- 
ion Pacific  Railroad  Company  to  issue 
mortgage  bonds  at  the  request  of  the 
president  of  that  company.  (1866)  11 
Op.  Attj'.  Gen.  431. 

It  is  not  within  the  authority  of  the 
Attorney  General  to  reverse  a  decision 
of  the  Civil  Service  Commission,  or  to 
require  it  to  issue  a  certificate  of  re- 
instatement to  a  former  clerk  claiming 
to  have  served  v^th  the  civilian  em- 
ployes of  the  Quartermaster's  Depart- 
ment during  the  Civil  War.  (1891) 
20  Op.  Atty.  Gen.  270. 

It  is  not  the  duty  of  the  Attorney 
General,  nor  has  he  the  right,  to  give 
an  official  opinion  for  the  guidance  of 
persons  proposing  to  enter  into  con- 
tract relations  with  the  United  States. 

(1892)  20  Op.  Atty.  Gen.  465. 
Accordingly    he    ought    not,    at    the 

present  time,  to  answer  the  question 
as  to  whether  in  an  inquiry  instituted 
by  the  Commissioner  of  Patents  under 
R.  S.,  §  476,  post,  §  736,  the  Commis- 
sioner has  the  power  to  appoint  a  ref- 
eree to  take  testimony  and  to  report 
the  testimony  taken,  with  conclusions 
thereon,  subject  to  revision  by  the 
Commissioner  of  Patents  and  after- 
wards by  the  Secretary  of  the  Interior. 

(1893)  20  Op.  Atty.  Gen.  608. 

6.  Questions  Involving  payment  of 
money  from  treasury^— The  rule  is  well 
established  that  the  Attorney  General 
will  not,  except  in  matters  of  great  im- 
portance, express  an  opinion  upon  any 
question  involving  the  payment  of  mon- 
ey which  should  ordinarily  be  referred 
to  the  Comptroller  of  the  Treasury  for 
decision.  (1895)  21  Op.  Atty.  Gen.  178, 
181,  221;  (1897)  21  Op.  Atty.  Gen.  530; 
(1899)  22  Op.  Atty.  Gen.  414,  581; 
(1899)  23  Op.  Atty.  Gen.  1;  (1901)  23 
Op.  Atty.  Gen.  431,  468;  (1904)  25  Op. 
Atty.  Gen.  185;  (1909)  28  Op.  Atty. 
Gen.  129. 

A  quebtion  afifecting  all  the  Executive 
Departments  is  answered  by  the  Attor- 
ney General,  as  it  falls  within  the  ex- 
ception to  the  rule  that  his  opinion 
should  not  be  rendered  upon  questions 
which,  under  section  8  of  the  act  of 
July  31,  1894,  can  be  referred  to  the 
Comptroller  for  decision,  except  in  mat- 
ters of  great  importance,  inasmuch  as  a 
conflict  of  precedents  might  arise. 
(1895)  21  Op.  Atty.  Gen.  181. 

The  Attorney  General  declines  to  ad- 
vise upon  a  question  of  refund,  for  the 
reason  that  the  question  should  be  asked 
of  the  Comptroller  of  the  Treasury. 
(1895)  21  Op.  Atty.  Gen.  188;  (1902) 
24  Op.  Atty.  Gen.  653. 

The  Attorney  General  may  properly 
render  an  opinion  upon  a  question  in- 
volving the  disbursement  or  expendi- 
ture of  public  moneys  when  the  ques- 
tion is   one   of  general  and  great  im- 
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portance,  and  especially  when  the  Comp- 
troller, in  advance  of  a  decision  by  him- 
self, requests'  that  the  matter  be  refer- 
red to  the  Attorney  General  for  opin- 
ion and  states  that  he  will  be  guided 
thereby.  (1895)  21  Op.  Atty.  Gen.  224; 
(1896)  21  Op.  Atty.  Gen.  402;  (19(H) 
25  Op.  Atty.  Gen.  271;  (1908)  26  Op. 
Atty.  Gen.  609. 

The  question  as  to  what  appropriation 
the  expense  of  printing  the  760  copies 
of  printing  laws  in  slip  form,  authoris- 
ed by  section  56  of  the  act  of  January 
12,  1895  (28  Stat.  609),  is  to  be  charged 
is  one  which  may  be  asked  of  the  Comp- 
troller of  the  Treasury,  and  btould  not 
be  answered  by  the  Attorney  General. 
(1896)  21  Op.  Atty.  Gen.  405. 

The  claim  of  Amelia  Mary  Hyde,  ad- 
ministratrix, being  one  for  the  payment 
of  money,  and  actually  pending  before 
the  Treasury  Department,  the  Attor- 
ney General  deems  it  inexpedient  to  con- 
sider it.     (1899)  23  Op.  Atty.  Gen.  2. 

The  claim  of  Dudley  &  Michener  for 
the  payment  of  a  sum  of  money  as  com- 
pensation for  the  cancellation  by  the 
War  Department  of  a  contract  entered 
into  between  that  Department  and  the 
claimants  for  furnishing  the  govern- 
ment with  Mauser  rifles  is  one  which 
should  be  referred  to  the  Comptroller 
of  the  Treasury  for  his  opinion.  (1900) 
23  Op.  Atty.  Gen.  86. 

The  Attorney  General  declines  to  ex- 
press an  opinion  upon  the  authority  of 
the  Secretary  of  the  Treasury  to  refund 
a  fine  exacted,  in  lieu  of  the  payment  of 
duties  upon  certain  merchandise  brought 
into  the  United  States  from  Porto  Rico 
after  the  ratification  of  the  treaty  of 
1898  with  Spain  and  before  the  taking 
effect  of  the  Porto  Rican  act.  due  pro- 
test against  the  exaction  not  having 
been  made^  That  duty  is  imposed  up- 
on the  Comptroller  of  the  Treasury. 
(1901)  23  Op.  Atty.  Gen.  586. 

It  is  not  deemed  necesbury  or  de- 
sirable for  the  Attorney  General  to  ex- 
press an  opinion  upon  the  question  of 
granting  extra  compensation  in  lieu  of 
annual  Iea\^  to  certain  former  employes 
of  the  Census  Office,  under  a  proviso  to 
the  deficiency  appropriation  act  of  June 
30,  1902  (32  Stat.  571),  that  being  a 
matter  relating  solely  to  payments  out 
of  the  Treasury.  (1902)  24  Op.  Atty. 
Gen.  85. 

The  Comptroller  of  the  Treasury, 
rather  than  the  Attorney  General, 
should  pas's  upon  the  question  of  the 
power  of  refund  and  payment  out  of 
the  Treasury  of  duty  overpaid  on  an 
importation  of  merchandise.  Opinions 
of  March  26,  1901  (23  ©p.  Atty.  Gen. 
431),  and  July  20,  1901  (23  Op.  Atty. 
Gen.  468),  followed.  (1902)  24  Op. 
Atty.  Gen.  553. 

The  question  as  to  whether  the  ex- 
pense of  preparing  blank  forms  and 
furnishing  them  to  collectors  can  he 
paid  out  of  the  appropriation  for  de- 
fraying the  expenses  for  collecting  the 
revenue  from  customs,  is  peculiarly  one 
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for  the  Comptroller  of  the  Treasury  to 
decide  (23  Op.  Atty.  Gen.  468).  (1903) 
25  Op.  Atty.  Gen.  50. 

The  Attorney  General  declines  to  ex- 
press   an    opinion    upon    the    question 
whether   a  retired   officer  advanced  in 
rank  and  pay  by  the  Executive  under  the 
act  of  April  23,  1904,  may  be  paid  at 
the  advanced  rate  before  the  Senate  has 
consented  to  the  advancement,  as  that 
Question  has  been  decided  by  the  Comp- 
troller of  the  Treasury,  whose  decision, 
under   section  8  of  the  act  of  July  31, 
1894     (28   Stat.   208),*  is  conclusive  in 
law.      (1904)  25  Op.  Atty.  Gen.  185. 

The      authority    conferred    upon    the 
Comptroller  of  the  Treasury  by  section 
8  of  the  act  of  July  31,  1894  (28  Stat. 
208) ,  to  decide  quebtions  involving  pay- 
ments to  be  made  from  the  Treasury  is 
complete;   but  that  act  does  not  estab- 
lish a  rule  which  is  universal  and  with- 
out   exception.     Congress   did   not,   by 
that    enactment  intend  to  shorten  the 
reach    of  sections  354  and  356,  R  S., 
(ante,  §  529,  and  this  section),  or  to  re- 
peal pro  tanto  those  sections.     (1904) 
25  Op.  Atty.  Gen.  301;    (1906)  26  Op. 
Atty.  Gen.  81. 

The  Attorney  General  declines  to  ex- 
press an  opinion  upon  the  question 
whether  the  rent  of  a  letter  box  in  a 
post  office  by  an  officer  of  the  Army 
can,  under  section  3648,  Revised  Stat- 
utes, be  paid  in  advance,  for  the  rea- 
son that  the  precise  question,  which  in- 
volves a  payment  of  money  from  the 
Trea&Tiry,  has  been  passed  upon  by  the 
Conjptroller  of  the  Treasury;  and  as 
the  question  is  not  one  of  importance  in 
other  directions  than  disbursements,  the 
ae<iflion  of  the  Comptroller  vdll  be  re- 
garded ae  conclusive.  (1906)  25  Op. 
Atty.  Gen.  614. 

^^  Attorney  General  deems*  it  inex- 
pedient to  give  an  opinion  upon  a  ques- 
tion involving  a  payment  which  is  clear- 
^  P'^Per  for  the  Comptroller  to  de- 
^^€i  to  ^it,  whether  under  the  annual 
appropriation  for  the  care  of  patients 
S  T^  I*rovidence  Hospital,  Washing- 
T^  *^-  C,  the  Surgeon  General  of  the 
ti  n*^  ^^^^  contract  with  that  institu- 
foK  v^  pay  a  stipulated  sum  per  month 
for  Q  ^^^^8  '^  a  state  of  preparedness 
patients,  there  not  being  in 
j^  ^  lOonth  an  average  of  95  patients 
«ie  liospital,  but  where  the  monthly 
nnmu^^  per  year  equals  or  exceeds  that 
number  of  patients.  (1907)  26  Op. 
^**y-  Oen.  431. 

^  '  Questions  of  law.^Legal  opinions 
Da'f  guidance  of  the  head  of  a  de- 

tor  "^^  are  to  be  given  by  the  At- 
riii!?Jf^  General,  and  not  by  the  judi- 
2^y  •     Berger  v.  U.  S.  (1901)  36  Ct  CI. 

Th 

j^  ^  -A^ttorney  General  cannot  proper- 
Q  ~^^.^  an  official  opinion  except  upon 
Stat  i^***  of  law  arising  upon  facts 
:„  ^^  by  the  official  requesting  the  opin- 
'°^      C1820)    1   Op.    Atty.    Gen.    346; 


(1891)  20  Op.  Atty.  Gen.  253;    (1893) 
20  Op.  Atty.  Gen.  640. 

Act  June  22,  1870,  c.  150,  establish- 
ing the  Department  of  Justice,  made  no 
change  in  the  law  as  to  the  duty  of  the 
Attorney  General  in  giving  official  opin- 
ions, according  to  which,  as  it  has  been 
repeatedly  held,  he  is*  authorized  to 
give  an  opinion  upon  a  question  of  law 
only  on  the  submission  thereof  by  the 
President  or  by  the  head  of  an  Execu- 
tive Department.  (1872)  14  Op.  Atty. 
Gen.  21. 

It  is  against  the  practice  of  the  De- 
partment of  Justice  to  give  an  opinion 
upon  a  question  so  general  as  not  to 
present  a  definite  question  of  law  for 
opinion.     (1891)  20  Op.  Atty.  Gen.  258. 

The  Attorney  General  is  precluded 
from  answering  the  question  as  to 
whether  the  appointment  of  an  Indian 
agent  as  a  deputy  marshal  is  likely  to 
cause  any  contention  or  conflict  of  au- 
thority, as  that  is  not  a  legal  question. 

(1892)  20  Op.  Atty.  Gen.  494. 

The  Attorney  General  should  not  give 
an  opinion  upon  a  question  as  to 
whether  or  not  there  is  sufficient  prob- 
ability of  securing  a  verdict  to  warrant 
a  prosecution,  as  that  is  not  purely  a 
matter  of  law.  (1895)  21  Op.  Atty. 
Gen.  133. 

The  Attorney  General  cannot  give 
opinions  upon  questions  of  foreign  law. 

(1896)  21  Op.  Atty.  Gen.  377. 

The  rule  of  the  Attorney  General  in 
declining  to  give  an  opinion  in  a  case 
where  it  is  doubtful  whether  a  question 
of  law  is  raised  in  the  administration 
of  the  Department  requesting  it  was 
disregarded  in  an  instance  where  it  ap- 
peared that  proper  cases  raising  such 
a  question  were  pending  in  several  of 
the     other     Executive      Departments. 

(1897)  21  Op.  Atty.  Gen.  579. 

The  question  as  to  whether  or  not  a 
citizen  of  Porto  Rico,  legally  a  resi- 
dent of  New  York,  is  eligible  for  ap- 
pointment in  the  Marine  Hospital  Serv- 
ice under  a  departmental  regulation 
which  requires  the  applicant  to  be  a 
citizen  of  the  United  States,  or,  if  of 
foreign  birth,  to  furnish  proof  of 
American  citizenship,  does  not  involve 
any  question  of  law  within  the  meaning 
of  section  356.  Revised  Statutes,  and 
is  not,  therefore,  one  properly  calling 
for  an  opinion  of  the  Attorney  General. 
The  requirement  not  being  demanded 
by  law,  its  interpretation  may  properly 
be  left  to  the  Department  or  Bureau 
responsible  for  its  existence  and  exe- 
cution. (18  Op.  Atty.  Gen.  521;  20 
Op.  Atty.  Gen.  649;  21  Op.  Atty.  Gen. 
255,  followed.)  (1904)  25  Op.  Atty. 
Gen.  183. 

While  the  sufficiency  of  the  return  of 
a  contract  by  the  Secretary  of  the  Na- 
vy is  not  a  question  of  law  arising  in 
the  administration  of  the  Department 
of  the  Interior,  and  therefore  is  not 
one  upon  which  the  Attorney  General 
is  required  to  render  an  opinion,  it  is 
proper  that  the  Secretary  of  the  In- 
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terior  should  be  advised  whether  the 
case  submitted  presents  a  violation  of 
the  statute  since  it  is  his  duty  to  call 
apparent  violations  of  the  statute  to 
the  attention  of  the  Department  of  Jus- 
tice.    (1912)  29  Op.  Atty.  Gen.  293. 

8.  Questions  •f  fact^— It  is  not  the 
duty  of  the  Attorney  General  to  give 
opinions  on  questions  of  fact,  nor  to 
review  the  proceedings  of  a  court-mar- 
tial in  search  of  questions  of  law. 
(1852)  5  Op.  Atty.  Gen.  628. 

Questions  of  fact  arising  on  a  survey 
in  the  case  of  a  private  land  claim  in 
California  are  not  for  the  determina- 
tion of  the  Attorney  General.  (1855) 
7  Op.  Atty.  Gen.  491. 

The  Attorney  General  is  not  permit- 
ted to  render  an  official  opinion  upon 
questions  of  fact  (1867)  12  Op.  Atty. 
Gen.  206;  (1882)  17  Op.  Atty.  Gen. 
436,  440;  (1888)  19  Op.  Atty.  Gen. 
105;  (1890)  19  Op.  Atty.  Gen.  547; 
(1891)  20  Op.  Atty.  Gen.  253;  (1894) 

20  Op.  Atty.  Gen.  697,  711,  740;  (1895) 

21  Op.  Atty.  Gen.  174,  240;  (1896)  21 
Op.  Atty.  Gen.  454;  (1897)  21  Op.  Atty. 
Gen.  481  (483).  594;  (1900)  23  Op. 
Atty.  Gen.  231;  (1908)  26  Op.  Atty. 
Gen.  604. 

Weight  of  evidence  and  credibility  of 
witnesses  are  not  questions  to  be  con- 
sidered in  rendering  an  opinion.  (1872) 
14  Op.  Atty.  Gen.  55;  (1894)  21  Op. 
Atty.  Gen.  58. 

The  question  proposed  in  the  case  of 
George  M.  Giddings— which  has  special 
reference  to  the  provision  in  R.  S.  { 
3480,  post,  §  6387,  prohibiting  the  pay- 
ment of  certain  claims  which  existed 
prior  to  April  13,  1861,  and  is  in  sub- 
stance whether  the  claimant's  demand 
"accrued  or  existed"  prior  to  that  date 
— ^being  regarded  as  purely  a  question 
of  fact,  to  be  made  out  from  the  evi- 
dence presented,  and  not  in  any  aspect 
a  question  of  law,  the  Attorney  Gen- 
eral declined  giving  an  opinion  thereon. 
(1875)  14  Op.  Atty.  Gen.  526. 

An  impressment  of  property  is  sim- 
ply a  conclusion  of  fact,  to  be  deduced 
from  other  facts  established  by  the  evi- 
dence submitted;  and  hence  it  is  not 
within  the  province  of  the  Attorney 
General  to  determine  the  question 
whether  there  was  or  was  not  an  im- 
pressment in  a  particular  case.  (1875) 
14  Op.  Atty.  Gen.  586. 

The  question  of  remote  or  proximate 
cause,  though  frequently  treated  as 
question  of  law,  is  in  reality  one  of 
fact.    (1881)  17  Op.  Atty.  Gen.  172. 

The  Attorney  General's  advisory 
powers  do  not  extend  to  an  examina- 
tion of  evidence  to  ascertain  what  is 
established  by  a  preponderance  of  tes- 
timony.    Id. 

The  Attorney  General  cannot  pass 
upon  the  question  as  to  whether  a 
bridge  is  an  "unreasonable"  obstruc- 
tion, and  its  maintenance  a  violation  of 
law,  as  its  determination  involves  an 
examination  of  all  the  facts,  circum- 
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stances,  and  equities  surrounding  the 
case.     (1890)  19  Op.  Atty.  Gen.  676. 

The  Attorney  General  will  not  ex- 
press an  opinion  to  the  Postmaster 
General  on  the  question  whether  a  pub- 
lication is  within  the  description  of 
matter  which  the  statute  denominates 
second  class,  as  that  is  a  pure  ques- 
tion of  fact  (1892)  20  Op.  Atty.  Gen. 
884. 

Whether  or  not  certain  persons  are 
within  the  so-called  eight-hour  labor 
law  is  a  questioy  of  fact  (1892)  20 
Op.  Atty.  Gen.  459. 

Whether  various  schemes  are  "de- 
pendent on  lot  or  chance"  within  the 
meaning  of  the  lottery  law,  is  a  mere 
question  of  fact  (1893)  20  Op.  Atty. 
Gen.  530. 

Whether  certain  compilers  are  scien- 
tific or  professional  experts,  within  the 
meaning  of  paragraph  7  of  special  de- 
partmental rule  No.  1  of  the  Civil 
Service  Commission,  iv  entirely  a  mat- 
ter of  fact  (1893)  20  Op.  Atty.  Gen. 
690. 

The  question  of  "similitude"  under 
section  5430,  R.  S.,  post  {  10320,  is  a 
question  of  fact  (1894)  20  Op.  Atty. 
Gen.  697. 

The  laws'  or  usages  of  an  Indian  tribe 
are  not  matters  of  which  judicial  no- 
tice can  be  taken,  but  present  ques- 
tions of  fact  (1894)  20  Op.  Atty.  Gen. 
711. 

The  word  "exceptional,"  in  section  5 
of  the  act  of  March  3,  1893  (27  Stat 
715),  relating  to  sick  leave  of  depart- 
mental clerks,  raises  a  question  of  fact 
(1894)  20  Op.  Atty.  Gen.  716. 

The  question  as  to  whether  a  person 
had  a  right  by  the  laws  and  usages  of 
the  Sioux  tribe  to  claim  citizenship 
therein  in  1889,  is  a  question  of  fact 
(1894)  20  Op.  Atty.  Gen.  742. 

The  Attorney  General  is  not  at  lib- 
erty to  comply  with  a  request  for  a 
reconsideration  of  his  opinion  of  June 
8,  1894  (21  Op.  Atty.  Gen.  33),  as  it 
would  involve  consideration  and  decision 
upon  conflicting  evidence.  (1894)  21 
Op.  Atty.  Gen.  58. 

The  Attorney  General  is  not  author- 
ized to  give  an  official  opinion  as  to 
"the  course  which  should  be  taken"  by 
another  department,  as  that  involves 
questions  of  fact  and  considerations  of 
expediency.  (1894)  21  Op.  Atty.  Gen. 
73;  22  Op.  Atty.  Gen.  9a  See,  also, 
21  Op.  Attjy.  Gen.  74. 

The  question  as  to  whether  one  pat- 
ent infringes  upon  others'  is  a  matter  of 
fact    21  Op.  Atty.  Gen.  96. 

Questions  of  fraud,  or  intent  or  col- 
orableness  in  a  transaction,  are  ques- 
tions of  fact  (1895)  21  Op.  Atty.  Gen. 
129. 

Whether  certain  material  or  appara- 
tus used  in  making  pictures  of  foreign 
postage  stamps  come  within  the  scope 
of  section  4  of  the  act  of  February  10, 
1891  (26  Stat  742),  is  a  question  of 
fact     (1895)  21  Op.  Atty.  Gen.  133. 

The  existence  of  a  usage  affecting  the 
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legal  definition  of  a  statutory  term  is  a 

qQeetion  of  fact.     (1885)  21  Op.  Atty. 

Gen.  255. 
The  question  of  whether  one  trade- 

ntark  simulates  another  is  one  of  fact. 

(1885)  21  Op.  Attgr.  Gen.  260. 
The  existence  of  a  foreign  law  is  a 

qnwtion  of  fact.     (1896)  21  Op.  Atty. 

Gen.  377. 
What  constitutes  prompt  delivery  is 

«  question  of  fact    (1909)  28  Op.  Atty. 

Gen,  47. 

The  determination  of  the  meaning  of 
^e  term  "meat  food  product"  is  essen- 
^  to  the  proper  enforcement  of  the 
Meat  Inspection  Law,  and  as  Congress 
^s  not  defined  the  term,  and  it  has  no 
^Q-defined  meaning,  but  is  one  of  com- 
i&erdal  usage,  and  such  determination 
ifl  a  question  of  fact     (1910)  28  Op. 

-Atty.  Gen.  369. 
The  meaning  of  the  term  "work  of 

^t"  and  its  application  to  a  particular 

desf^  drawing,  or  painting,  etc.,  under 

•ection  11,  Act  March  4, 1909  (36  Stat 

•*078),  presents  a  question  of  fact  to 

^  determined  in  each  instance  by  the 

fe«i«ter  of  Copyrights.     (1911)  28  Op. 

^tty.   Gen.  557. 

^-    Questions  of  mixed  law  and  fact.^ 

■^^  Attorney  General  should  not  ex- 
P^em9  an  opinion  upon  the  question  as 
^  ^laoee  fault  or  negligence,  if  any 
?^^*«.  it  is  that  a  wrongful  payment  has 
^^**     made,   as   that  is  a  question   of 

*^^^  law  and  fact  which  only  a  court 
Q^     determine.      (1893)   20   Op.  Atty. 


^^^ 


S24. 


e^  '**^  Attorney  General  cannot  be  ask- 
npfc,^  "^o  exercise  appellate  jurisdiction 
(]^«^J^  mixed  questions  of  fact  and  law. 
»^^^)  20  Op.  Atty.  Gen.  711;  (1892) 
^^^.  Atty.  Gen.  342. 


O. 


Questions  of  administrative  poll- 


^.     ^Y  practlce^^No  appeal  lies   from 

^^^     decision   of  the  Commissioner  of 

pensions'  or  other  officer  of  the  govem- 

ifient  to  the  Attorney  General.     (1854) 

6  Op.  Atty.  Gen.  289. 

It  is  not  the  duty  of  the  Attorney 
General  to  determine  the  amount  of 
compensation  payable  to  counsel  special- 
ly retained  by  the  Secretary  of  State 
or  other  head  of  department  (1854) 
^  Op.  Atty.  Gen.  635. 

The  consideration  and  discussion   of 

reiDoiiatraQces  and  reclamations  on  be- 

*•««  of  the  subjects  of  friendly  foreign 

governiQ^Q^  against  the  operation  of 

^   iaws   and    the   judgments    of  our 

i^?r**  *'®  within  the  peculiar  province 

bL        Secretary  of  State,  and  wiU  not  be 

nSS^^^    ^    the     Attorney    General 

^C^>    10  Op.  Atty.  Gen.  347. 


rti 


are 


^  opinions  of  the  Attorney  General 


^^^  ^^Tisory  only.  He  has  no  control 
nj^  ^lie  action  of  the  head  of  depart- 
opitoi  '^'^  whose  request  and  to  whom  an 
PriSi?*^  is  given,  nor  could  he  with  pro- 
in^  ^  express  any  judgment  concem- 
^y^^^e  disposition  of  the  matter  to 
i^^^j^*^  the  opinion  relates,  that  being 
^^t^iing  wholly  within  the  administra- 


tive sphere  of  such  head  of  department. 
(1855)  17  Op.  Atty.  Gen.  332. 

The  Attorney  General  will  not  &t  the 
request  of  the  Solicitor  of  the  Treasury, 
consider  and  express  his  views  as  to  the 
correctness  of  an  opinion  prepared  by 
the  latter  upon  a  question  submitted  to 
him  by  the  Secretary  of  the  Treasury. 
(1884)  18  Op.  Atty.  Gen.  57. 

The  Attorney  General  will  not  inter- 
pret a  regulation  of  practice  made  by 
the  Commissioner  of  Patents  for  his 
own  guidance  and  tiiat  of  his  subordi- 
nates, for  the  convenient  intelligent, 
and  orderly  disposal  of  the  business  of 
his  office.  Such  regulations,  which  the 
heads  of  bureaus  and  departments  can 
make,  modify,  or  annul  at  will,  or  en- 
force or  waive,  as*  seems  expedient,  may 
well  be  left  for  their  interpretation  to 
the  head  of  the  department  or  bureau 
to  which  they  pertain.  (1887)  18  Op. 
Atty.  Gen.  521. 

The  Attorney  General  is  not  author- 
ized to  give  to  the  Secretary  of  the 
Treasury  his  opinion  as  to  the  proper 
construction  of  a  pension  appropriation 
act,  because  the  Treasury  Department  is 
bound  to  follow  the  rulings  of  the  De- 
partment of  the  Interior  in  considering 
that  act.    (1891)  20  Op.  Atty.  Gen.  178. 

The  Attorney  General  cannot  reverse 
the  decision  of  the  Civil  Service  Com- 
mission or  require  it  to  issue  a  certifi- 
cate of  reinstotement  (1891)  20  Op. 
Atty.  Gen.  270,  312. 

The  question  as  to  whether  the  Civil 
Service  Commission  shall  issue  a  cer- 
tificate for  reinstatement  of  an  officer  of 
the  Treasury  Department  is  not  one 
arising  in  the  administration  of  the 
Treasury  Department  and,  therefore, 
not  a  question  upon  which  it  would  be 
proper  for  the  Attorney  General  to  ex- 
press an  opinion  at  the  request  of  the 
Secretary  of  the  Treasury.  (1892)  20 
Op.  Atty.  Gen.  312. 

The  Attorney  General  dedined  to  give 
an  opinion  as  to  whether  the  so-called 
eight-hour  law  is  applicable  to  certain 
contracts  for  public  works.  (1892)  20 
Op.  Atty.  Gen.  463,  465,  500;  (1910)  28 
Op.  Atty.  Gen.  534. 

The  Attorney  General  declines  to  ex- 
press an  opinion  as  to  whether  certain 
employes  of  the  Mis-sissippi  Commission 
are  "laborers"  or  "mechanics"  within 
the  meaning  of  the  act  of  August  1, 1892 
(27  Stat  340),  for  the  reason  that 
those  words  are  used  in  the  statute  in 
their  ordinary  sense,  and  the  determina- 
tion of  that  question  is,  therefore,  a 
matter  of  administration  only,  involving 
the  ascertainment  of  a  question  of  fact, 
upon  which  the  Attorney  General  is*  not 
authorized  to  express  an  opinion. 
(1892)  20  Op.  Atty.  Gen.  487. 

Where  terms  are  used  in  a  statute  in 
their  ordinary  acceptation  and  the  duty 
of  applying  it  in  a  particular  matter  is 
one  of  administration  merely,  that  duty 
cannot  be  devolved  upon  the  Attorney 
General.     Id. 

The  Attorney  General  has  no  author- 
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ity  to  gire  an  opinion  upon  the  reason- 
ableness of  fees  demanded  by  persons 
proposing  to  act  as  attorneys'  for  Indian 
litigants.  (1893)  20  Op.  Atty.  Gen. 
620. 

The  construction  of  regulations  of  the 
Civil  Service  Commission  is  a  matter 
entirely  within  the  province  of  the  Com- 
mission, and  should  not  be  attempted 
by  the  Attorney  General.  (1893)  20  Op. 
Atty.  Gen.  649. 

The  nature  of  the  evidence  required 
from  applicants  for  leave  and  sufficiency 
of  reasons  for  extending  or  limiting 
hours  of  labor  are  matters  within  the 
discretion  of  the  Secretary  as  to  which 
the  Attorney  General  cannot  advise. 
(1894)  20  Op.  Atty.  Gen:  728. 

The  Attorney  General  declined  to  pass 
upon  the  original  merits  of  a  doubtful 
question,  where  the  departmental  prac- 
tice had  been  in  accordance  with  a 
decision  of  the  Board  of  General  Ap- 
praisers. Such  practice  should  not  be 
changed  without  a  decision  of  the  court. 
(1894)  20  Op.  Atty.  Gen.  730. 

The  Attorney  General  cannot  give  an 
official  opinion  upon  the  construction  of 
customs  regulations'  which  may  be  mod- 
ified at  any  time  by  the  Secretary  of 
the  Treasury.  (1895)  21  Op.  Atty.  Gen. 
255. 

A  request  for  an  opinion  failing  to 
state  definite  facts  showing  by  what 
personSj  in  what  manner,  and  during 
what  period  of  the  year  fur  seals  are 
being  killed  in  the  passes  of  the  Aleutian 
Islands,  it  is  impossible  to  determine 
whether  the  administrative  duty  im- 
posed upon  the  Secretary  of  the  Treas- 
ury by  section  1956,  R,  S.,  post,  S  8850, 
is  or  is  not  qualified  by  the  provisions  of 
Act  April  6,  1894.  (1897)  21  Op.  Atty. 
Gen.  583. 

It  is  not  the  duty  of  the  Attorney 
General  and  he  cannot,  from  the  meager 
facts  submitted,  determine  the  question 
of  good  faith  or  intention  on  the  part 
of  the  deserting  sailors  from  the  Brit- 
ish steamship  Columbia,  as  to  whether 
they  came  to  this  country  pursuant  to 
their  calling,  intending  to  ship  again,  or 
as  immigrants.  That  duty  rests  with 
the  Treasury  Department.  (1901)  23 
Op.  Atty.  Gen.  521. 

The  question  as  to  whether  or  not  a 
citizen  of  Porto  Rico,  legally  a  resi- 
dent of  New  York,  is*  eligible  for  ap- 
pointment in  the  Marine  Hospital  Serv- 
ice under  a  departmental  regulation 
which  requires  the  applicant  to  be  a 
citizen  of  the  United  States,  or,  if  of 
foreign  birth,  to  furnish  proof  of  Amer- 
ican citizenship,  does  not  involve  any 
question  of  law  within  the  meaning  of 
section  356,  R.  S.  (this  section),  and 
therefore  is  not  one  properly  calling 
for  an  opinion  of  the  Attorney  General. 
The  requirement  not  being  demanded 
by  law,  its  interpretation  may  properly 
be  left  to  the  department  or  bureau  re- 
sponsible for  its  existence  and  execu- 
tion (18  Op.  Atto'.  Gen.  521;  20  Op. 
Atty.  Gen.  649;   21  Op.  Atty.  Gen.  255, 
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followed).  (1904)  25  Op.  Atty.  Gen. 
183. 

The  Attorney  General  declines*  to  ex- 
press an  opinion  upon  the  question  of 
the  propriety  of  the  Secretary  of  the 
Interior  permitting  Boysen  to  go  upon 
the  reservation  and  make  examinations 
prior  to  the  completion  and  approval 
of  the  surveys  of  the  ceded  portion;  it 
not  being  within  his  province  to  pass 
upon  the  propriety  of  the  exercise  by 
the  Secretary  of  the  Interior  of  his  of- 
ficial discretion.  (1905)  25  Op.  Atty. 
Gen.  524. 

The  Attorney  General  declines  to  ex- 
press* an  opinion  upon  the  question 
whether  proceedings  by  court-martial 
would  bar  proceedings  in  the  civil  courts 
for  an  assault  or  other  crime  involved  in 
the  offense  of  hazing,  for  the  reason  that 
it  would  be  of  no  assistance  to  those 
officers  in  the  proper  discharge  of  their 
duties,  and  should  such  action  be  taken 
the  matter  would  peculiarly  be  one  for 
the  consideration  of  his  department. 
(1905)  25  Op.  Atly.  Gen.  543. 

The  question  as  to  whether  charges 
suggested  by  the  Secretary  of  Agricul- 
ture for  the  use  of  ground  and  rights  of 
way  within  the  National  Forest  Re- 
serves, are  reasonable  or  not,  is  not  one 
which  can  properly  be  determined  by 
the  Attorney  General.  (1907)  26  Op. 
Atty.  Gen.  421. 

The  Attorney  General  advib-ed  the 
Secretary  of  the  Treasury  as  to  the  le- 
gality of  a  course  of  action  contemplat- 
ed by  him,  in  order  that  immediate  no- 
tification might  be  given  to  the  parties 
to  be  affected  thereby  in  the  hope  that 
such  notification  might  result  in  a 
change  of  existing  practices  which  would 
render  the  contemplated  action  unneces- 
sary; but  he  expressed  a  doubt  as  to 
his  authority  to  render  such  an  ^pin- 
ion.    (1908)  27  Op.  Atty.  Gen.  37. 

The  R.  P.  Clarke  Company  is  bound 
by  the  contract  it  entered  into  with 
the  "several  departments  and  independ- 
ent establishments  of  the  government" 
to  furnish  to  the  Department  of  Agricul- 
ture, for  the  use  of  the  Forest  Service, 
such  amount  of  either  of  the  varieties 
of  cloth  described  in  the  contract  as  may 
be  ordered  by  said  department  during 
the  fiscal  year  ending  June  80,  1910, 
notwithstanding  the  fact  that  it  was  not 
estimated  by  the  general  supply  com- 
mittee that  any  such  cloth  would  be  re- 
quired by  that  department.  (1909)  28 
Op.  Atty.  Gen.  47. 

The  Attorney  General  cannot  prop- 
erly express  an  opinion  as  to  whether 
or  not  the  bonds  of  certain  surety  com- 
panies should  be  accepted,  as  that  is 
a  question  of  administrative  policy. 
(1909)  28  Op.  Atty.  Gen.  127. 

II.  Questions  actually  arising^-It  is 

not  his  duty  to  give  an  opinion  con- 
cerning infringements  of  the  rights  of 
patentees  by  dealers  in  the  patented 
articles  of  manufacture;  it  not  being 
required  of   the   officers   in  charge  of 
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the  Patent  Office  to  decide  upon  the  le- 
sal  effect  of  patents  issued  in  conform- 
ity to  the  laws,  nor  to  inform  patenteea 
of  their  rights.  (1822)  1  Op.  Atty.  Gen. 
575. 

The  Attorney  General  haying  no  pow- 
^f  to  give  an  official  opinion  at  the  re- 
quest of  the  head  of  a  department,  ex- 
cept on  matters  that  concern  the  official 
Powers  and  duties  thereof,  all  opinions 
^▼en  by  him  in  respect  to  claims  under 
^e  Cherokee  trea^  have  been  extra- 
ofRdal  and  unauthorized.    (1838)  3  Op. 
Atty.  Gen.  368. 
The  Attorney  General  is  neither  re- 
Qoired  nor  authorized  to  give  an  opin- 
ion to  the  head  of  a  department  except 
^Q  cases  actually  pending  for  decision  by 
him  in  such  department.     (1857)  9  Op. 
Atty.  Gen.  82;    (1860)  9  Op.  Atty.  Gen. 
421;    (1861)    10   Op.   Atty.   Gen.    50; 
(1802)    10   Op.   Atly.   Gen.    220,   267; 
^1865)  11  Op.  Atty.  Gen.  189;    (1868) 
12  Op.  Atty.  Gen.  433;    (1871)  13  Op. 
Atty.  Gen.  535;  15  Op.  Atty.  Gen.  138; 
(1889}  19  Op.  Atty.  Gen.  332,  412,  414; 
(1S90)   19  Op.  Atty.  Gen.  695;    (1891) 
20  Op.  Atty.  Gen.  50,  249;    (1892)  20 
Op.  Atty.  Gen.  383,  420,  440;    (1893)  20 
Op.     A.tt!y.    Gen.    536,    583,    588,    618; 
(1804)    20   Op.   Atty.   Gen.   703,    729; 

(1804)  21  Op.  Atty.  Gen.  37,  106,  109; 

(1805)  21  Op.  Atty.  Gen.  167,  178,  186, 
210,  240;  (1896)  21  Op.  Atty.  Gen.  320, 
3«0  ;  C 1897)  21  Op.  Atty.  Gen.  478,  506, 
50».  510,  568;  (1897)  22  Op.  Atty. 
Gen.  T7;  (1908)  27  Op.  Atty.  Gen.  37. 
49- 

It  is  not  the  duty  of  the  Attorney  Gen- 
eral to  give  an  opinion  to  the  Secretary 
of  the  Treasury  upon  questions  relating 
to  the  past  action  of  the  Board  of  Su- 
^^'^'^Bing   Inspectors,    which    was    had 
^'^  «L  matter  properly  submitted  to  such 
^w^T-d  under  the  provisions  of  R.  S.  § 
^W,  Post,  §  8267,  and  which  is  not  re- 
newable by  the  Secretary.     (1884)  18 
Op.  Atty.  Gen.  77. 

^^  is  not  deemed  proper  for  the  Attor- 
ney General  to  give  an  official  opinion 
^nere   the   question   submitted  by   the 
nead  of  a  department  relates  to  duties 
^  territorial  officerB*  in  a  matter  touch- 
^f.'^Mch  such  department  has  no  ad- 
"/?J««^^tive  concern.      (1887)    19   Op. 
2-  <5en.  7. 
gl^     ®     Attorney    Qeneralli    declines    to 
"hetK***    opinion    upon    the    question 
4  p^/    ^^  a  bond  taken  by  the  collector  of 
\^    5*  from  one  of  his  subordinates,  for 
gpj^^^^Xi  protection,  is  valid  in  the  ab- 
*PPe     ^^  *  statute  authorizing  it;   it  not 
Uni^>^r*»g  to  be  a  question  in  which  the 
ing   ^^  States  are  concerned  or  one  aris- 
iDArk*^     the  administration  of  a  depart- 

rj^T-  <1890)  19  Op.  Atty.  Gen.  556. 
proi^^  Attorney  General  deems  it  im- 
qae^^**  to  give  an  official  opinion  upon  a 
g^y,  *5>on  which  does  not  arise  out  of 
min^^^ee  actually  existing  in  the  ad- 
j^v{^^***^'*  ®^  ^^^  department  seeking 
mii^wT^*  notwithstanding  such  question 
uj^^^^Toive  the  construction  of  the  im- 
^^^tion  and  contract  labor  laws   (9 


Op.  Atty.  Gen.  82,  355,  421;  10  Op. 
Atty.  Gen.  50;  13  Op.  Atty.  Gen.  531 
568).    (1889)  19  Op.  Atty.  Gen.  331. 

The  Attorney  General  is  not  author- 
ized to  review,  at  the  request  of  the 
Secretary  of  the  Interior,  the  decisions 
of  the  Civil  Service  Commission  on  the 
construction  of  departmental  rule  X  in 
regard  to  reinstatement,  for  the  rea- 
son that  under  that  rule  the  matter  of 
certification  rests  with  the  Oommisdoii 
and,  the  Commission  having  decided  ad- 
versely to  the  applicant,  there  is  now 
no  question  in  the  matter  pending  be- 
fore the  Interior  Department  (1891) 
20  Op.  Atty.  Gen.  158. 

The  Attorney  General  is  not  author- 
ized to  give  his  opinion  to  the  Secre- 
tary of  the  Treasury  as  to  the  proper 
construction  of  a  pension  appropriation 
act,  inasmuch  as  it  appears  that  the 
Treasury  Department  is  bound  by  the 
rulings  of  the  Department  of  the  In- 
terior in  construing  that  law,  and 
therefore  no  question  is  pending  in  the 
Treasury  Department  arising  in  the  ad- 
ministration of  that  Department  (17 
Op.  Atty.  Gen.  339,  followed).  (1891) 
20  Op.  Atty.  Gen.  178. 

The  question  as  to  whether  the  Civil 
Service  Commission  shall  issue  a  cer- 
tificate for  reinstatement  of  an  officer 
of  the  Treasury  Department  is  not  one 
arising  in  the  administration  of  the 
Treasury  Department,  and  is  therefore 
not  a  question  upon  which  it  would  be 
proper  for  the  Attorney  General  to  ex- 
press an  opinion  at  the  request  of  the 
Secretary  of  the  Treasury.  (1892)  20 
Op.  Atty.  Gen.  312. 

The  question  as  to  the  right  of  an  ir- 
rigation company  to  construct  a  dam 
across  the  Yakima  river,  which  is  one 
of  the  boundaries  of  the  Yakima  In- 
dian reservation,  is  not  one  arising  in 
a  matter  before  the  Interior  Depart- 
ment, as  the  Secretary  has  no  authori- 
ty to  settle  that  question;  it  Is  essen« 
tially  judicial  in  character,  and  there- 
fore the  Attorney  General  has  no  pow- 
er to  give  an  opinion  thereon.  (1892) 
20  Op.  Atty.  Gen.  314. 

The  Attorney  General  is  not  author- 
ized to  give  his  opinion  upon  the  appli- 
cation of  the  eight-hour  law  to  a  pro- 
posed contract,  where  the  contractors 
whose  bids  have  been  accepted  desire 
to  be  advised  before  signing  the  con- 
tract what  portion  of  the  work  that 
law  will  affect,  as  it  is  not  a  question 
which  the  Secretary  of  the  Treasury 
is  called  upon  to  decide.  (1892)  20  Op. 
Atty.  Gen.  4C3. 

The  Attorney  General  declines  to 
give  an  opinion  as  to  the  applicability 
of  the  so-called  eight-hour  law  to  a 
certain  contract  for  public  work,  for 
the  reason  that  the  contractor,  not  the 
Secretary  of  the  Treasury,  is  liable  for 
the  violation  of  the  law.  (1892)  20  Op. 
Atty.  Gen.  465,  500. 

The  Attorney  General  cannot  state 
as  a  basis  for  future  departmental  ac- 
tion,  the   classes   of   Chinese    persons 
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whose  occQpations  would  place  them 
within  the  category  of  laborer.  He  can 
only  answer  as  to  each  case  when  it 
arises.     (1893)  20  Op.  Atty.  Gen.  602. 

The  question  as  to  the  right  of  a 
state  judge  to  compel  an  employ^  of 
the  federal  goyemment  to  perform  ju- 
ry duty,  not*  decided,  as  no  such  serious 
occasion  is  shown  to  have  arisen  as 
would  justify  the  Attorney  General  re- 
viewing the  ruling  of  a  state  judge. 
(1893)  20  Op.  Atty.  Gen.  618. 

The  Attorney  General  cannot  proper- 
ly give  an  opinion  as  to  whether  if  a 
certain  Chinaman  should  visit .  his  na- 
tive country  he  could  thereafter  law- 
fully return  to  the  United  States,  as  it 
is  not  a  question  arising  in  the  admin- 
istration of  an  Executive  Department 
(1893)  20  Op.  Atty.  Gen.  667. 

While  certain  regulations  posted  in 
the  Department  of  Agriculture  seem  to 
be  valid,  yet  until  the  lawfulness  of 
some  particular  regulation  is  actually 
called  in  question  no  opinion  respect- 
ing its  legality  can  properly  be  asked 
for  or  given.  (18W)  20  Op.  Atty.  Gen. 
703. 

The  Attorney  General  cannot  prop- 
erly be  asked,  for  the  information  of 
the  owners  of  a  vessel,  whether  if 
they  rebuilt  their  vessel  in  Canada  it 
could  be  thereafter  reregistered  as  a 
vessel  built  in  the  United  States,  for 
the  reason  that  it  is  not  a  question 
arising  in  the  administration  of  the 
Treasury  Department  (1894)  20  Op. 
Atty.  Gen.  723. 

The  Attorney  General's  opinion  can- 
not be  asked  by  the  Secretary  of  the 
Interior  upon  questions  relating  only 
to  the  duties  of  the  Commission  to  the 
Five  Civilized  Tribes  appointed  under 
section  16  of  the  act  of  March  3,  1893 
(27  Stat  645),  as  he,  the  Secretary, 
has  no  control  over  the  proceedings  of 
the  Commission.  (1894)  20  Op.  Atty. 
Gen.  724. 

The  Attorney  General  cannot  be  asked 
to  examine  and  approve  codes  of  rules 
or  forms  of  applications,  etc.,  adopted 
by  a  department,  to  apply  to  cases 
arising  in  the  future.  (1894)  20  Op. 
Atty.  Gen.  738. 

Certain  steamship  companies  disput- 
ed the  validity  of  the  Treasury  De- 
partment's regulations,  holding  them  li- 
able under  the  Immigration  Act  of 
March  3,  1891  (26  Stat  1084),  for  the 
maintenance  and  transportation  to  the 
seaboard  of  certain  alien  immigrants 
who  had  reached  the  interior  of  the 
country:  Held  that,  as  there  was  no 
way  of  enforcing  the  statute  against 
the  steamship  companies  except 
through  the  courts,  the  question  is  not 
one  arising  in  the  administration  of 
that  department  and  the  Attorney  Gen- 
eral cannot  properly  express  his  opin- 
ion thereon.  (1894)  21  Op.  Atty.  Gen. 
6. 

The  rule  of  the  Attorney  Generalin 
declining  to  give  an  opinion  in  a  case 
where  it  is  doubtful  whether  a  ques- 
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tion  of  law  is  raised  in  the  administra- 
tion of  the  department  requesting  it 
was  disregarded  in  an  instance  where 
it  appeared  that  proper  cases  raising 
such  a  question  were  pending  in  sever- 
al of  the  other  Executive  Departments. 

(1897)  21  Op.  Atty.  Gen.  579. 

The  Attorney  General  is  not  author- 
ized to  answer  an  inquiry  made  of  the 
Treasury  Department  with  reference 
to  an  increase  in  the  amount  of  sub- 
sidiary silver  coinage,  whether  rei^a^rd- 
ed  as  an  abstract  question  of  law  or  an 
inquiry  into  the  legality  of  the  course 
of  a  predecessor  in  office  in  matters 
not     now     demanding     official     action. 

(1898)  22  Op.  Atty.  Gen.  85. 

The  question  of  the  validity  of  a  pro- 
posed regulation  of  the  Treasury  De- 
partment providing  that  in  case  a  Chi- 
nese laborer  who  has  left  the  United 
States  upon  a  valid  return  certificate  is 
delayed  beyond  one  year  from  the  date 
of  his  departure  by  reason  of  sickness 
or  other  disability  beyond  his  control 
the  consular  representative  of  the  Unit- 
ed States  shall  certify  to  such  facts  be- 
fore the  Chinaman  shall  be  admitted 
into  this  country,  not  being  a  question 
actually  or  presently  arising  in  the  ad- 
ministration of  the  Treasury  Depart- 
ment, the  Attorney  General  declines  to 
express  his  opinion  thereon.  (1901)  23 
Op.  Atty.  Gen.  5S2. 

The  Attorney  General  declines  to  ex- 
press an  opinion  upon  the  question 
whether  the  joint  resolution  of  July  1, 
1902  (32  Stat  750),  construing  the 
Pension  Act  of  June  27,  1890  (26  Stat 
182),  has  any  retroactive  force,  for  the 
reason  that  the  question  is  not  predi- 
cated upon  an  actual  case  arising  in 
the  Interior  Department  and  for  the 
further  reason  that  that  department 
has  an  officer  clothed  with  authority  to 
determine  questions  of  that  nature  in 
the  first  instance  coming  up  on  appeal 
from  the  Pension  Bureau.  (1903)  24 
Op.  Atty.  Gen.  556. 

The  Attorney  General  declines  to  an- 
swer the  question  whether  citizens  of 
the  Philippine  Islands  are  entitled  to 
the  benefits  of  the  patent  laws  of  the 
United  States,  there  being  no  case  in- 
volving that  question  pending  before 
the  department  making  the  inquiry. 
(1904)  25  Op.  Atty.  Gen.  179. 

The  Attorney  General  declines  to  ex- 
press an  opinion  upon  the  question  sub- 
mitted by  the  Civil  Service  Commis- 
sion as  to  whether  the  Secretary  of  the 
Interior  in  employing  persons  to  make 
the  transcripts  of  records  and  plats  in 
the  General  Land  Office  authorized  by 
Act  AprU  28,  1904  (33  Stat  483),  may 
select  such  persons  without  regard  to 
the  civil  service  act  and  rules,  for  the 
reason  that  the  Secretary  of  the  Interi- 
or and  the  Civil  Ser\ice  Commission 
have  havl  no  conference  respecting  the 
question  and  no  disagreement  thereon, 
as  is  required  by  the  executive  order  of 
November  29,  1904,  before  the  matter 
may  be  submitted  to  the  Attorney  Gen- 
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^  tor   his   opinion.     (1006)   25  Op. 
I>V^'  Gen.  492. 

j^\^  Attorney  General  declines  to  ex- 
v^an  opinion  upon  the  question  pro- 

!i>i^ed  by  the   Secretary  of  the  In- 
HV     as   to  whether  the   preliminary 
^U^   of  Titie  LXVIII,  "Railway  and 
Wi^raph    Companies/'    submitted    to 
by  the  Commission  to  Revise  and 
Codify  the  Laws  of  the  United  States, 
^rrectly  embodies  the  provisions  of  ex- 
iting law   upon   the   subject,   for  the 
^^ason  that  the  inquiry  does  not  pre- 
B^nt  a  question  of  law  arising  in  the 
administration      of     his      department 
ll«)tt)  25  Op.  Atty.  Gen.  584. 
"The  Attorney   General   held   that  it 
^*s  inappropriate  for  him   to   review 
Certain  briefs  and  correspondence  sub- 
Diitted  to  him  by  the  Postmaster  Gen- 
eral with    a    request    for    an    opinion 
hereon,  as  to  do  so  would  require  him 
to  coDsider  questions  of  fact  and  some 
gaestions  of  law  which  clearly  had  not 
arisen  in  the  administration  of  the  Post 
OiBce  Department.    (1908)  27  Op.  Atty. 
Gen.  49. 

The   Attorney  General  cannot  prop- 
er^ render  an  opinion  to  the  head  of 
«n  executive  department  regarding  the 
«Mgibility  of  a  temporary  clerk  to  per- 
nuinent     appointment    under    the    civil 
service,   as  that  \fi  not  a  question  aris- 
%  ixi    the  administration  of  a  depart- 
ment  ^virhich  its  head  is  called  upon  to 
determine.     (1910)  28  Op.  Atty.  Gen. 

The  question  as  to  whether  lands 
Med  for  Indian  schools,  but  not  with- 
in It&dia.n  reservations,  may  be  consid- 
ered as  Indian  country  for  the  purpos- 
es of  the  enforcement  of  Act  Jan.  30, 
189T  (2©  Stat.  506),  whereby  it  is  made 
an  offense  to  introduce  liquor  into  the 
Indian  country,  Is  one  not  arising  in 
^^  administration  of  the  Interior  De- 
partment, and  therefore  it  would  be 
improper  for  the  Attorney  General  to 
gje  an  official  opinion  thereon.  (1911) 
29  Op.   Atty.  Gen.  226. 

1^    Hypothetical  questions^— The  At- 

1  'i?^^  General  will  not  answer  a  pure- 

Y^I^"Pothetical  question.    (1871)  13  Op. 

Atty.     Q^n,    531;    (1872)    13   Op.   Atty. 

Sf^-     568;    (1891)   20   Op.   Atty.    Gen. 

^l  (X910)  28  Op.  Atty.  Gen.  239. 

|;he   question  as  to  whether  the  con- 

.    ^  jurisdiction  is  limited  to  the  cog- 

JJ*^^ce    of    matters    occurring    within 

^^  territory  nearer  his  consulate  than 

^^ny  other  consulate  of  the  United 

^^tea  in  China  is  not  one  which  it  is 

P'^Per  for  the  Attorney  General  to  an- 

B^er,  ji,  ^  ^oes  not  arise  in  the  admin- 

'^^^tion  of  an  Executive  Department, 

/-A  *^    therefore    purely  hypothetical 

(1^2)    20  Op.  Atty.   Gen.   391. 

«'^^Q  question  as  to  whether  the  parts 

^  Vessel  which  a  British  subject  pro- 

^*«B    to    take    to    Alaska    by    ocean 

*^^**iier  for  use   on  the  Yukon  river 

T?^  ^e  subject  to  duty,  being  a  hypo- 

j5^^<ial  one,  is  not  answered,    (1896)  22 

^*  Atty.  Genl  77. 
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The  Attorney  General  declines  to  ex- 
press an  opinion  upon  the  question 
whether  the  Postmaster  General  should 
enter  into  a  contract  with  the  Return 
Postage  Clearing  Company  for  the  in- 
stitution of  the  *'reply  envelope  and 
postal  card**  scheme,  for  the  reason 
that  the  question  is  hypothetical  in  its 
nature  and  involves  considerations  of 
administrative  discretion  and  judgment, 
and  of  practicability  and  advisability, 
which  must  be  determined  solely  by  the 
Postmaster  General.  (1902)  24  Op. 
Atty.  Gen.  118. 

The  Attorney  General  declines  to  ex- 
press an  opinion  as  to  whether  a  pro- 
posed instruction  to  customs  officials 
to  inquire  into  the  bona  fides  of  a  jour- 
ney and  the  ownership  of  goods  import- 
ed can  be  enforced  on  proof  that  the 
object  of  the  journey  was  to  purchase 
goods,  as  the  latter  is  a  hypothetical 
as  well  as  a  judicial  question.  (1903) 
25  Op.  Atty.  Gen.  94. 

The  question  whether  a  suit  by  the 
government  to  enforce  recovery  from 
the  owners  of  an  American  fishing  ves- 
sel for  the  expense  of  transporting  its 
destitute  crew  to  the  United  States 
would  be  successful  is  speculative  and 
hypothetical,  and  beyond  the  power 
and  functions  of  the  Attorney  General 
under  the  statutes  to  answer.  The 
question  is  one  which  must  be  deter- 
mined by  the  courts.  (1908)  26  Op. 
Atty.  Gen.  631. 

The  Attorney  General  also  declines 
to  answer  the  question  whether  an  ap- 
peal would  lie  from  the  judgment  of  a 
naturalizing  court  to  one  of  the  higher 
courts  of  North  Dakota  for  the  same 
reasons,  and  for  the  additional  reason 
that  the  question  relates  merely  to  a 
hypothetical  case.  (1911)  29  Op.  Atty. 
Gen.  99. 

The  Attorney  General  declines  to  ex- 
press an  opinion  as  to  what,  if  any, 
steps  must  be  taken  under  the  proviso 
by  the  contracting  officer,  and  what  is 
the  status  of  claims  presented  for  pay- 
ment for  labor  and  material  furnished 
under  a  contract,  in  the  event  that  a 
contractor  who  had  actually  announced 
an  eight-hour  workday  before  obtaining 
his  contract  should  afterwards  for  any 
reason  revert  to  a  longer  workday,  as 
the  question  is  hypothetical.  (1912)  29 
Op.  Atty.  Gen.  488. 

The  question  whether  the  commodi- 
ties clause  would  apply  to  the  ship- 
ment of  coal  over  the  Atchison,  To* 
peka  &  Santa  F6  Railway  Company  by 
the  Folsom  Morris  Coal  Mining  Com- 
pany, although  purely  hypothetical, 
deals  rather  with  the  establishment  of 
a  policy  than  the  determination  of  a 
particular  case,  and  hence  it  is  permis- 
sible for  the  Attorney  General  to  call 
the  attention  of  the  Secretary  of  Com- 
merce and  Labor  to  the  law  on  the 
subject  (1912)  29  Op.  Atty.  Gen.  587. 

13.  Judicial  questions^-The  judiciary 
cannot  enjoin  the  executive  branch  of 
the  government  from  performing   any 
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duty  specially  devolved  on  it  by  the 
Legislature  or  by  the  Constitutioii  of  the 
United  States;  but  where  the  govern- 
ment becomes  a  stakeholder  and  several 
individuals  are  claiming  a  fund,  the  of- 
ficers of  the  Treasury  may  refer  the 
claimants  to  the  courts.  (1824)  1  Op. 
Atty.  Gen.  681. 

The  political  department  of  the  gov- 
ernment has  no  legal  power  to  annul  or 
alter  the  judgment  of  a  court  of  law; 
and  therefore  the  Attorney  General  will 
not,  at  the  request  of  the  Secretary  of 
State,  give  an  opinion  as*  to  the  suffi- 
ciency of  the  grounds  on  which  such  a 
judgment  was  based.  (1862)  10  Op. 
Atty.  Gen.  347. 

The  Attorney  General  will  not  give  an 
opinion  as  to  the  validity  of  any  exer- 
cise of  jurisdiction  by  a  court  of  the 
United  States  without  a  full  record  of 
the  case ;  and  when  a  department  doubts 
the  validity  of  such  an  exercise  of  ju- 
risdiction, the  Attorney  General  will  ad- 
vise the  head  of  the  department  to  raise 
the  question  before  the  court.  (1865) 
11  Op.  Atty.  Gen.  407. 

Where  the  question  proposed  related 
to  a  matter  pending  before  a  court  and 
might  be  raised  there,  and  was  not  ask- 
ed in  reference  to  any  action  contem- 
plated by  the  department  which  sub- 
mitted it,  the  Attorney  General  request- 
ed to  be  excused  from  expressing  an 
opinion  thereon.  (3,869)  13  Op.  Atty. 
Gen.  160. 

It  is  not  proper  for  the  Attorney  Gen- 
eral to  express  an  opinion  upon  the 
meaning  of  the  word  "destitute,"  as 
used  in  R.  S.  §  4577,  post,  §  8368,  in  view 
of  the  conflict  in  that  regard  between  the 
Department  of  State  and  a  United 
States  District  Court  The  question  is 
a  judicial  one,  and  should  be  settled  by 
the  courts.  (1887)  19  Op.  Atty.  Gen. 
25. 

It  is  inexpedient  for  the  Attorney 
General  to  express  an  opinion  upon  cer- 
tain questions  proposed,  relating  to  a 
right  of  fishery  in  the  Klamath  river, 
California,  claimed  in  behalf  of  the  IQa- 
math  Indians,  b-uch  questions  being  jus- 
ticiable in  the  appropriate  courts  at 
the  suit  of  the  Indians  themselves  who 
are  interested  in  them.  (1887)  19  Op. 
Atty.  Gen.  56. 

The  Attorney  General  deems  it  in- 
expedient to  give  an  opinion  upon  a 
question  which  Is  essentially  judicial  in 
its  character  and  must  ultimately  be 
decided  by  the  judicial  department  of  the 
government,  to  wit,  whether  an  express 
company,  in  receiving  from  a  lottery 
company  letters  and  packages  declared 
unmailable  by  section  3894,  R.  S.,  a&' 
amended  by  Act  Sept.  19,  1890,  post,  § 
10383,  and  forwarding  them  along  the 
ordinary  mail  routes,  violates  section 
3982,  R.  S.,  post,  §  10351.  (1890)  19 
Op.  Atty.  Gen.  670. 

The  Attorney  General  declines  to  ex- 
presb'  an  opinion  on  the  question  wheth- 
er or  not  certain  pictures  of  coins  con- 
stitute a  violation  of  section  3,  Act  Feb. 
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10,  1891  (26  Stat  742),  on  the  ground 
that  it  is  one  for  the  determination  of 
the  courts,  not  for  the  Executive  De- 
partments. (1891)  20  Op.  Atty.  Gen. 
210. 

The  question  as  to  the  right  of  a 
state  to  tax  lands  in  an  Indian  reserva- 
tion being  judicial  and  not  administra- 
tive, the  Attorned  General  ought  not  to 
express  an  opinion  thereon.  (19  Op. 
Atty.  Gen.  56,  followed.)  (1891)  20  Op. 
Atty.  Gen.  277. 

The  question  as  to  the  right  of  an 
irrigation  company  to  construct  a  dam 
across  the  Yakima  river,  which  is  one 
of  the  boundaries  of  the  Yakima  Indian 
reservation,  is  not  one  arising  in  a 
matter  before  the  Interior  Department, 
as  the  Secretary  has  no  authority  to 
settle  that  question.  It  is  essentially 
judicial  in  character,  and  therefore  the 
Attorney  General  has  no  power  to  give 
an  opinion  thereon.  (1892)  20  Op.  Atty. 
Gen.  314. 

The  jurisdiction  of  consuls  as  courts 
is  a  judicial  question,  subject  to  review 
by  regular  appeal  provided  by  statute, 
and  therefore  it  is  beyond  the  power  of 
the  Attorney  General  to  express  an 
opinion  thereon.  (1892)  20  Op.  Atty. 
Gen.  391. 

The  Attorney  General  will  not  an- 
swer a  question  purely  judicial  in  its' 
nature.     (1893)  20  Op.  Atty.  Gen.  539. 

The  Attorney  General  is  reluctant  to 
pass  upon  any  question  whose  answer 
may  bring  the  Department  of  Justice 
into  conflict  with  a  judicial  tribunal 
(1893)  20  Op.  Atty.  Gen.  618. 

The  Attorney  General  should  not  an- 
swer the  question  as  to  whether  "build- 
ing, loan,  and  savings  astiociations*'  are 
"corporations  doing  the  business  of 
bankers,  brokers,  or  savings  institu- 
tions," within  R.  S.,  §  5243,  post,  I 
9835,  and  as  such  prohibited  from  using 
the  word  "national"  as  a  portion  of 
their  name  or  title,  for  the  reason  that 
the  designation  given  does  not  afford 
sufficient  information,  and  the  question 
seems  to  be  one  for  judicial  rather  than 
executive  determination.  (1893)  20  Op. 
Atty.  Gen.  673. 

It  is  inexpedient  for  the  Attorney 
General  to  render  an  official  opinion  as 
to  whether  a  dvil  suit  or  criminal  pros- 
ecution if  brought  by  the  government 
ought  to  be  decided  by  the  courts  in  its 
favor;  such  questions  being  essentially 
judicial  in  character.  (1894)  20  Op. 
Atty.  Gen.  702. 

The  Attorney  General  should  not  ex- 
press an  official  opinion  upon  a  judicial 
question  as  to  which  the  Circuit  Courts 
are  in  conffict.  (1894)  20  Op.  Atty.  Gen. 
729. 

Where  certain  steamship  companies 
disputed  the  validity  of  the  Treasury 
Department's  regulations,  holding  them 
liable  for  the  maintenance  and  transpor- 
tation to  the  seaboard  of  certain  alien 
immigrants  who  had  reached  the  in- 
terior of  the  country,  it  was  held  that, 
as  there  was  no  way  of  enforcing  the 
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Statute  against  the  steamship  compa- 
Dies  except  through  the  courts,  the  ques- 
tion is  not  one  arising  in  the  adminis- 
tration of  that  department,  the  Attor- 
ney General  cannot  properly  express 
his  opinion  thereon.  (1894)  21  Op. 
Atty.   Gen.  6. 

The  Attorney  General  cannot  give  an 
opinion  upon  a  judicial  question,  or  one 
not  arising  in  the  administration  of  a 
department,  within  the  meaning  of 
this  section.     (1896)  21  Op.  Atty.  Gen. 

Whether   the    statute    of    limitations 

^oes  or   does  not  bar  a  claim  on  behalf 

of  the  government  is  a  judicial  question 

to  be   determined  by  the  courts  and  not 

by  the  .A^ttorney  General.     (1897)  21  Op. 

^tty.   Gen.  557. 

The  question  whether  a  proceeding 
ODder  It^  s.  §  3456,  post,  §  6358,  or  aay 
other  IcL^  would  or  would  not  be  suc- 
cessful, is  judicial  in  its  nature  and  one 
on  ^l&ioli  it  is  not  necessary  or  proper 
for  tile  -Attorney  General  to  give  an  of- 
?Sf^  oi>iiuon.  (1898)  22  Op.  Atty.  Gen. 
181. 

It  is  xiot  the  practice  of  the  Depart- 
ment: o:f  Justice  to  give  an  opinion  in  a 
matter*  where  the  question  involved  is 
ai8ptita.l>le  and  is  the  subject  of  a  pend- 
ing  Bnit,  as  such  action  would  be  equiva- 
lent to  expressing  an  opinion  as  to 
Tj^^^^x*  the  question  ought  to  be  de- 
•  ^^  in  favor  of  the  government,  and 
™?w  ^  l>ring  the  department  into  conflict 
7i!z:  ^    judicial  tribunal.     (1900)  23  Op. 

Tv:  ^«i^221. 
pj^.  **^  Question  of  the  right  of  transit  of 
h  .^^s^  persons  from  a  port  of  the 
united  States  to  the  territory  of  Mexico, 
^^  5r;P«o  a  port  of  the  United  States*  di- 
rectly  |jy  ^^^  ^^  ^  foreign  port,  being 
^^^^  t^efore  the  courts,  it  would  not  be 
Prooeir  for  the  Attorney  General  to 
expr^^^  an  opinion  thereon.  (1901)  23 
"^-A^tty.  Gen.  585. 

**^  Department  will  not  consider  any 
Sr^*tton  committed   to  judicial  review. 
^j.^^^    so  might   bring  it  into  conflict  ' 
iti*^   «.  judicial  tribunal.     (1902)  24  Op. 

^'  Oen.  59. 
^j.^^^  Attorney  General  cannot  prop- 
^^  l>^ss  upon  the  question  whether  the 
ex«&^*^  in  this  country  have  authority  to 
^jj^JJtie  letters  rogatory  issued  out  of 
njj^^^erman  patent  office,  sls  that  is  a 
tj  ^^^  for  judicial  and  not  for  execu- 
O^^  ^€^termination.    (1902)  24  Op.  Atty. 

pp"^**^   Attorney  General  declines  to  ex- 

^^»B    an  opinion  as  to  the  liability  of 

g^j^l^ostmaster  at  Baltimore,  Md.,  for  a 

gj^?.  ^t  money  paid  by  him  to  a  former 

£^     *^    in  the  Baltimore  post  office  and 

^     "^^^bich  no  service  was  performed,  for 

ly      *'^8on  that  the  question  is  essential- 

^—jl^^JTidicial  one,  amounting  to  an  in- 

^J^  whether  in  regular  legal  proceed- 

^  *  *^°^  *"*^  ^^^  would  hold  that 

^*^r  liable.     Advised,  however,   that 

^*  <^rcQmstance8  may  be  regarded  as 

"^^^ing  a  prima  facie  case  of  liability 

*^   calling  for  action  in  the  way  of 


securing  a  judicial  determination  of  the 
question  of  liability.  (1903)  25  Op. 
Atty.  Gen.  97. 

The  Attorney  General  declines  to  ex- 
press an  opinion  upon  the  question 
whether  a  willful  refusal  to  give  true 
answers  to  inquiries  concerning  sta- 
tistics which,  by  section  6  of  the  Perma- 
nent Census  Act  March  6, 1902  (32  Stat 
52),  the  Department  of  Commerce  and 
Labor  is  authorized  to  collect  would  sub- 
ject a  person  to  the  penalties  prescrib- 
ed by  s-ection  22,  Act  March  3,  1899  (30 
Stat  1020),  for  the  reason  that  the 
question  is  pre-eminently  one  for  judi- 
cial and  not  executive  determination. 
(1905)  25  Op.  Atty.  Gen.  369. 

The  Attorney  General  cannot  proper- 
ly express  an  official  opinion  upon  the 
legality  of  certain  orders  issued  by  the 
Commissioner  of  Internal  Revenue  pro- 
hibiting the  reclamation  of  alcohol 
from  the  staves  of  empty  spirit  pack- 
ages, in  the  absence  of  affirmative  proof 
that  such  alcohol  had  been  properly  tax 
paid,  for  the  reason  that  the  question 
has  been  decided  by  the  Treasury  De- 
partment, and  is  presented  merely  be- 
cause of  the  request  of  counsel  for  par- 
ties interested,  and  for  the  further  rea- 
son that  the  question  must  ultimately  be 
decided  by  the  courts.  (1911)  28  Op. 
Atty.  Gen.  596. 

The  Attorney  General  declines  to  givc» 
an  official  opinion  upon  the  question 
whether  an  objection  made  to  the  nat- 
uralization of  an  alien  should  have  been 
sustained,  as  that  is  a  judicial  one. 
(1911)  29  Op.  Atty.  Gen.  99. 

14.  Advising  Senate  and  House  of 
Representatives^— The  Attorney  Gener- 
al is  not  authorized  by  the  law  creating 
and  defining  his*  office  to  give  legal  opin- 
ions at  the  call  of  either  House  of  Con- 
gress or  of  Congress  itself.  His  duty 
to  render  such  opinions  is  limited  to 
calls  from  the  President  and  heads  of 
departments'.  (1820)  1  Op.  Atty.  Gen. 
335;  (1832)  2  Op.  Atty.  Gen.  499; 
(1852)  5  Op.  Atty.  Gen.  561;  (1869)  12 
Op.  Atty.  Gen.  544,  546;  (1872)  14 
Op.  Atty.  Gen.  17;  (1873)  14  Op.  Atty. 
Gen.  177;  (1878)  15  Op.  Atty.  Gen. 
475;    (1884)  18  Op.  Atty.  Gen.  87. 

In  acknowledging  the  receipt  of  a 
resolution  of  the  Senate,  that  a  certain 
petition  be  referred  to  the  Attorney 
General,  and  that  he  be  requested  to 
inquire  into  the  facts  and  the  law  of  the 
case  and  report  his  opinion  to  the  Sen- 
ate at  its  next  session,  the  Attorney 
General  stated  that  he  doubted  wheth- 
er, in  the  absence  of  statutory  authority 
to  give  official  opinions  to  the  legislative 
department,  of  the  government,  the  a&'- 
sumption  of  such  a  power  would  not  be 
in  violation  of  his  oath  of  office,  and  of 
dangerous  example,  and,  further,  that  as 
he  was  not  provided  by  law  vwth  the 
means  of  obtaining  the  information  de- 
sired he  was  compelled  to  decline  the 
commission  of  the  Senate.  (1861)  10 
Op.  Atty.  Gen.  164. 

In   response  to  a  resolution  of  the 
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Senate  directing  the  Attorney  Gen'eral 
to  inTebtigate  and  report  to  that  body 
who  are  the  owners  of  the  land  and  wa- 
ter power  at  the  Great  Falls  of  the  Po- 
tomac river,  advised  that  any  informa- 
tion on  the  subject  found  in  the  records 
of  the  department  would  be  gladly  fur- 
nished the  Senate,  but  that  beyond  this, 
it  was  submitted,  such  investigation  is 
not  within  the  duties  of  the  Attorney 
General  as  prescribed  by  law.  (1882) 
17  Op.  Atty.  Gen.  824. 

The  Attorney  General  is  not  author- 
ized to  give  an  official  opinion  upon  a 
Senate  bill  submitted  to  him  by  the 
head  of  a  department  at  the  request  of 
a  Senator,  where  the  matter  involved  no 
Question  of  departmental  administra- 
tion, but  was  submitted  in  order  that 
the  opinion  might  be  laid  before  the 
committee  of  the  Senate  in  charge  of 
the  bilL     (1882)  17  Op.  Atty.  Gen.  367. 

The  Attorney  General  is  without  au- 
thority to  render  an  opinion  to  the  head 
of  an  executive  department,  in  compli- 
ance with  a  resolution  of  the  House  of 
Representatives,  for  the  information  of 
the  latter,  and  without  reference  to  any 
question  of  law  arising  to  the  admin- 
istration of  that  department  (1886)  18 
Op.  Atty.  Gen.  107. 

15.  Conolusiveness    •f    opInlon^-Al- 

though  the  acts  prebcribing  the  duties 
of  Attorneys  General  do  not  declare  the 
effect  of  their  advice,  it  has  been  the 
practice  of  the  departments  to  heed  it. 
It  has  been  found  greatly  advantageous, 
if  not  absolutely  necessary,  to  have  uni- 
formity of  action  upon  analogous  ques- 
tions and  cases;  and  that  result  is  more 
likely  to  be  attained  under  the  guid- 
ance of  a  single  department  constitut- 
ed for  the  purpose  than  by  a  disregard 
of  its  opinions  and  advice.  (1849)  6 
Op.  Atty.  Gen.  97. 

In  giving  his  advice  and  opinion  on 
questions  of  law  to  the  President  and 
heads  of  departments*,  the  action  of  the 
Attorney  General  is  quasi  judicial.  His 
opinions  officially  define  the  law,  in  a 
multitude  of  cases,  where  his  decision 
is  in  practice  final  and  conclusive,  not 
only  as  respects  the  action  of  public  of- 
ficers in  administrative  matters,  who  are 
thus  relieved  from  the  responsibility 
which  would  otherwise  attach  to  their 
acts,  but  also  in  questions  of  private 
right,  inasmuch  as  parties  having  con- 
cerns with  the  government  posse&B  in 
general  no  means  of  bringing  a  contro- 
verted matter  before  the  courts  of  law, 
and  can  obtain  a  purely  legal  decision 
of  the  controversy,  as  distinguished 
from  an  administrative  one,  only  by  ref- 
erence to  the  Attorney  General.  (1854) 
6  Op.  Atty.  Gen.  326. 

Accordingly,  the  opinions  of  succes- 
sive Attorneys*  General,  possessed  of 
greater  or  less  amount  of  legal  acumen, 
acquirement,  and  experience,  have  come 
to  constitute  a  body  of  legal  precedents 
and    expoeition,    having   authority    the 
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same  in  kind,  if  not  the  same  in  degree, 
with  decisions  of  the  courts  of  jus- 
tice.   Id. 

The  opinion  of  the  Attorney  General 
for  the  time  being  is  in  terms  advisory 
to  the  Secretary  who  calls*  for  it;  but 
it  is  obligatory  as  the  law  of  the  case,  - 
unless,  on  appeal  by  such  Secretary  to 
the  common  superior  of  himself  and 
the  Attorney  General,  namely,  the  Presi- 
dent of  the  United  States,  it  be  by  the 
latter  overruled.  (1866)  7  Op.  Atty. 
Gen.  692. 

A  question  once  fully  considered  and 
answered  by  one  Attorney  General  can- 
not with  propriety  be  reconsidered  by 
his  successor,  unless  in  some  extraordi- 
nary case.  (1865)  11  Op.  Atty.  Gen. 
189;  (1894)  21  Op.  Atty.  Gen.  24; 
(1895)  21  Op.  Atty.  Gen.  264;  (1902)  24 
Op.  Atty.  (Jen.  53. 

Official  opinions  of  the  Attorney  Gen- 
eral should  be  followed  by  other  de- 
partments. (1893)  20  Op.  Atty.  Gen. 
648;    (1894)  20  Op.  Atty.  Gen.  719. 

Questions  purely  of  law  actually  aris- 
ing in  the  administration  of  the  Treas- 
ury Department,  and  requiring  the  per- 
sonal consideration  of  the  Secretary, 
may  be  referred  to  the  Solicitor  of  the 
Treasury  or  to  the  Attorney  General. 
If  referred  to  the  latter,  however,  his 
answer  s'hould  be  regarded  by  the  De- 
partment as  law  until  withdrawn  by 
him  or  overruled  by  the  courts.  (1893) 
20  Op.  Atty.  Gen.  654. 

When  the  Comptroller  of  the  Treas- 
ury waives  his  right  to  determine  a 
matter  involving  disbursements  within 
the  scope  of  his  authority  under  the 
law  and  requests  or  suggests-  a  ruling 
by  the  Attorney  General,  the  Attorney 
General's  opinion  should  be  controll- 
ing upon  the  accounting  officers  of  the 
Treasury  and  should  be  followed  by 
them  unless  contrary  to  some  authorita- 
tive judicial  decision.  (1904)  25  Op. 
Atty.  Gen.  301. 

Where  a  question  is  pres*ented  to  the 
Attorney  General  in  accordance  with 
law  for  decision,  and  he  is  of  opinion 
that  the  nature  of  the  question  is  gen- 
eral and  important  in  other  respects 
than  disbursement,  and  therefore  con- 
ceives that  it  is  proper  for  him  to  de- 
liver his  opinion,  it  is  final  and  authori- 
tative under  the  law  and  should  be  so 
treated  by  the  accounting  officers  of 
the  Treasury,  even  though  the  question 
involves  a  payment  to  be  made  from  the 
Treasury.    Id- 

The  Attorney  General  reviews  claims 
of  Spanish  subjects  residing  in  Florida 
arising  under  the  provisions  of  the 
treaty  of  1819  with  Spain,  but  declines* 
to  express  an  opinion  upon  the  merits 
of  said  claims  for  the  reason  that  all 
open  questions  have  been  settled  by 
uniform  rulings  of  the  administrative  of- 
ficers of  the  government  and  the  mat- 
ter has  been  repeatedly  passed  upon  by 
his*  predecessors  in  office.  (1910)  28 
Op.  Atty.  Gen.  306. 
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§  531.  (R.  S.  §  357.)     Legal  advice  to  Departments  of  War  and 

Navy. 
Whenever  a  question  of  law  arises  in  the  administration  of  the 
Department  of  War  or  the  Department  of  the  Navy,  the  cognizance 
of  which  is  not  given  by  statute  to  some  other  officer  from  whom 
the  head  of  the  Department  may  require  advice,  it  shall  be  sent  to 
the  Attorney-General,  to  be  by  him  referred  to  the  proper  officer 
in  his  Department,  or  otherwise  disposed  of  as  he  may  deem  proper. 

Act  Jnne  22,  1870,  c.  150,  S  6,  16  Stat.  163. 

irptes  of  Decisions 


Aivice  to  War  Department.— n?he  At- 
torney General  cannot  pass  upon  the 
qnestion  as  to  whether  a  bridge  is  an 
Sinreasonable"  obstruction,  and  its 
maintenance  a  Tiolation  of  law,  as  its 
determination  involves  an  examination 
of  all  the  facts,  circumstances,  and 
equities  surrounding  the  case.  (1890) 
19  Op.  Atty.  Gen.  676. 

The  question  of  unreasonableness 
must  be  determined  in  the  first  instance 
by  the  Secretary  of  War,  whose  de- 
dsioais  probably  subject  to  review  by 
the  courts.    Id. 

A  question  of  a  legality  of  a  provi- 
sion of  long  standing  in  contracts  of  the 
Wiar  Department  determined,   as  pre- 
sented, in  general  terms,  though  a  strict 
regard  to  the  rule  of  the  Department  of 
Justice  which  forbids  the  expression  of 
^  official  opinion  upon  any  question  of 
^w  which  has  not  arisen  in  an  existing 
<^e    and    presented    upon    a    definite 
rtatetnent   of  facts,    might   warrant   a 
Refusal  of  an  opinion  thereon.     (1895) 
^  Op.  Atty.  Gen.  207. 

^e  Attorney  General  will  not  give  an 
pinion  upon  a  question  proposed  by  the 
Secretary  of  War,  where  no  occasion 
JJ«  arisen  for  his  official  action.  (1896) 
21  Op.  Atty.  Gen.  457. 

«»e  question  as  to  whether  a  retired 
army  officer  is  eligible  to  hold  certain 
<uplomatic  or  consular  appointments 
^thont  affecting  his  position  on  the  re- 
tired  list,  with  rank  and  pay,  is  one  of 
PWvate  concern  only,  and  not  a  subject 
^th  which  the  United  States  can  be  in- 
''^^ted  until  some  action  has  been  tak- 
^  by  such  officer.  (1897)  21  Op.  Atty. 
^«J».   610. 

-^though  the  Attorney  General  can- 

^^^       determine,     without     considering 

^^tions  of  fact,  whether  or  not  a  bar 

^  « lushing  creek,  formed  opposite  the 

tlVDUth  of  a  sewer  and  offering  an  ob- 

^^fnction  to  natigation,  is  6Xich  a  case 

^0  comes  within  the  exception  provided 

ifl  section  6  of  the  act  of  August  17, 

1894  (28  Stat.  363),  the  Secretary  of 

War  is  not  precluded  from  taking  such 

action  inviting  the  attention  of  the  town 

authorities  of  Flushing  to  the  matter,  as 

may  be  advisable.     (1897)  21  Op.  Atty. 

Gen.  594. 

The  Attorney  General  declines  to  ex- 
presv  an  opinion  upon  the  question 
whether  proceedings  by  court-martial 
would  bar  proceedings  in  the  civil  courts 
for  an  assault  or  other  crime  involved 
in  the  offense  of  hazing,  for  the  rea- 


son that  it  would  be  of  no  assistance  to 
those  officers  in  the  proper  discharge 
of  their  dutie6',  and  should  such  action 
be  taken,  the  matter  would  be  one  pe- 
culiarly for  the  consideration  of  his 
department.  (1905)  25  Op.  Atty.  Gen. 
643. 

The  Attorney  General  cannot  proper- 
ly advise  the  Secretary  of  War  as  to 
whether  he  should  withhold  the  execu- 
tion of  the  conveyance  to  Sidney  Bieber 
of  square  1187  and  part  of  square  1117, 
Washington,  D.  C,  authorized  by  sec- 
tion 21  of  the  act  of  June  30,  1906  (34 
Stat.  787),  until  Congress  shall  have  an 
opportunity  to  further  consider  the  mat- 
ter, as  that  i6*  a  question  of  propriety 
and  expediency  rather  than  of  law. 
(1908)  26  Op.  Atty.  Gen.  578. 

Advice    to    Navy    Department.^^rhd 

opinion  of  the  Attorney  General  ad- 
dressed to  the  Secretary  of  the  Navy  is 
merely  advisory,  and  cannot  be  regard- 
ed as  a  determination  of  the  case  to 
which  it  refers,  unless  it  appears  from 
the  record  that  the  Secretary  has  adopt- 
ed the  advice  it  contained.  (1857)  9  Op. 
Atty.  Gen.  33. 

It  is  not  within  the  province  of  the 
Attorney  General  to  consider  questions 
looking  to  changes  in  maritime  law  to 
be  accomplished  by  treaty  with  foreign 
governments.  (1890)  19  Op.  Atty.  Gen. 
59a 

A  question  of  the  legality  of  a  provi- 
sion of  long  standing  in  contracts  of 
the  Navy  Department  determined,  as 
presented,  in  general  terms,  although  a 
strict  regard  to  the  rule  of  the  De- 
partment of  Justice  which  forbids  the 
expression  of  an  official  opinion  upon 
any  question  of  law  which  has  not  arisen 
in  an  existing  case  and  presented  upon 
a  definite  statement  of  facts,  might  war- 
rant a  refusal  of  an  opinion  thereon. 
(1895)  21  Op.  Atty.  Gen.  207. 

The  question  as  to  whether  or  not  a 
citizen  of  Porto  Rico,  legally  a  resi- 
dent of  New  York,  is  eligible  for  ap- 
pointment in  the  Marine  Hospital  Serv- 
ice under  a  departmental  regulation 
which  require^'  the  applicant  to  be  a 
citizen  of  the  United  States,  or,  if  of 
foreign  birth,  to  furnish  proof  of  Ameri- 
can citizenship,  does  not  involve  any 
question  of  law,  and  is  not,  therefore, 
one  properly  calling  for  an  opinion  of 
the  Attorney  General.  The  requirement 
not  being  demanded  by  law,  its  inter- 
pretation may  properly  be  left  to  the 
department  or  bureau  responsible  for 
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its    existence   and   execution.     18  Op.  the  administration  of  his  department. 

Atty.  Gen.  521;   20  Op.  Atty.  Gen.  649;  (1910)  28  Op.  Atty.  Gen.  534. 

21  Op.  Atty.  Gen.  255,  followed.    (1904)  The  general  rule  would  s-eem  to  be 

25  Op.  Atty.  Gen.  18S.  well  recognized  that,  in  the  absence  of 

The  Attorney  General  declines  to  ex-  statutory  prohibition,  partial  payments 

press    an    opinion    upon    the    question  may  be  made  on  account  of  work  done 

whether  a  paymaster's  clerk  in  the  Navy  in  the  construction  of  Tessels  for  the 

retains  his  status  as  such  clerk  while  Navy  if  (1)  title  to  the  vessel  shall  have 

traveling  home  under   orders   received  passed  to  the  United  States  at  the  time 

prior  to  the  revocation  of  his  appoint-  of  such  payments*,  or  (2)   a  lien  shall 

ment,  for  the  reason  that  the  question  have  been  created  by  law  or  contract 

is*  hypothetical  in  its  nature.    (1909)  28  upon  the  unfinished  vessel  to  the  amount 

Op.  Atty.  Gen.  129.  of  such  partial  payments.     (1911)   29 

The  validity  of  article  1367  of  the  Na-  Op.  Atty.  Gen.  46. 

val  Regulations  as  applied  to  cases  aria-  The  Attorney  General  declines  to  an- 

ing  in  the  future   cannot  properly  be  swer   the  question  whether   the  Navy 

considered.     Id.  Department  would  be  justified  in  con- 

The  Attorney  General  is  not  author-  tinuiog  to  make  partial  payments  un- 

ized  to  express  an  official  opinion  as  to  der  contracts  in  the  event  of  the  repeal 

whether  the  provisions  of  the  eight-hour  of  the  clause  in  the  naval  appropriation 

law  of  August  1,  1892   (27  Stat.  340).  act  of  March  4,  1911  (36  Stat.  1267), 

will  apply  to  the  construction  of  caiar-  which  authorizes  the  Secretary  of  the 

sons  for  the  United  States,  where  the  Navy  to  make  partial  payments*  on  work 

information  is  desired  for  the  guidance  done  under   contracts   for   public  pur- 

of  certain  prospective   bidders,  as  the  poses,  as  no  case  involving  that  ques- 

question  is  not  one  which  the  Secretary  tion  is  now  pending  before  that  depart- 

of  the  Navy  is  called  upon  to  decide  in  ment.    Id. 

§  532.  (R.  S.  §  358.)     Reference  of  questions  by  Attorney-General 
to  subordinates. 

Any  question  of  law  submitted  to  the  Attorney-General  for  his 
opinion,  except  questions  involving  a  construction  of  the  Constitu- 
tion of  the  United  States,  may  be  by  him  referred  to  such  of  his 
subordinates  as  he  may  deem  appropriate,  and  he  may  require  the 
written  opinion  thereon  of  the  officer  to  whom  the  same  may  be 
referred.  If  the  opinion  given  by  such  officer  is  approved  by  the 
Attorney-General,  such  approval  indorsed  thereon  shall  give  the 
opinion  the  same  force  and  effect  as  belong  to  the  opinions  of  the 
Attorney-General. 

Act  June  22,  1870,  c.  150,  }  4,  16  Stat.  162. 

Notes  of  Decisions 

When  Attorney  General  will  pass  up-  to  its  conclusions.    (1884)  18  Op.  Atty. 

on    subordinates'    opinionSd^Where    a  Gen.  57. 

question  is  submitted  by  the  Secretary  Although  the  Attorney  General  may 
of  the  Treasury  to  the  Solicitor  of  the  refer  the  question  to  a  subordinate  for 
Treasury  for  the  opinion  of  the  latter  a  written  opinion,  the  action  of  the  sub- 
thereon,  the  Attorney  General  will  not,  ordinate  must  be  examined  and  approv- 
at  the  request  of  the  Solicitor,  consider  ed  by  the  Attorney  General  to  give  it 
such  opinion  and  express  his  views*  as  effect.     (1895)  21  Op.  Atty.  Gen.  176. 

§  533.  (R.  S.  §  359.)     Conduct  and  argument  of  cases. 

Except  when  the  Attorney-General  in  particular  cases  otherwise 
directs,  the  Attorney-General  and  Solicitor-General  shall  conduct  and 
argue  suits  and  writs  of  error  and  appeals  in  the  Supreme  Court 
and  suits  in  the  Court  of  Claims  in  which  the  Unitec^  States  is  in- 
terested, and  the  Attorney-General  may,  whenever  he  deems  it  for 
the  interest  of  the  United  States,  either  in  person  conduct  and  argue 
any  case  in  any  court  of  the  United  States  in  which  the  United 
States  is  interested,  or  may  direct  the  Solicitor-General  or  any  offi- 
cer of  the  Department  of  Justice  to  do  so. 

Act  Sept.  24,  1789,  c.  20,  S  35,  1  Stat  92.  Act  June  25,  1868,  c  71,  I  5, 
15  Stat.  75.    Act  June  22.  1870,  c.  150,  §  6,  16  Stat.  162. 

Authority  was  given  to  the  Attorney-General  and  to  officers,  attorneys,  etc., 
specially  directed  by  him,  to  conduct  legal  proceedings  in  any  district,  by  Act 
June  30,  1906,  c.  3935,  post,  S  534. 

Notes  of  Deoisloaa 

In  generald^The  purpose  of  the  etat-  of  Justice  all  legal  business  of  the  gov- 
ute  was  to  gather  into  the  Department      ernment,  and  to  break  up  the  practice 

(278) 


Tit  8) 


DBPARTMENT  OF  JUSTICD 


§  534 


of  employing  attorneys  in  the  public 
aervice.  Perry  t.  U.  S.  (1910)  28  Ct 
a  483. 

It  is  not  the  duty  of  the  Attorney 
General  to  instruct  district  attorneys  in 
the  discharge  of  their  duties;  nor  to 
^w  pleas  at  the  request  of  the  heads 
of  departments;  nor  to  indicate  the 
<^0Qr8e  to  be  pursued  in  particular  snitB 
depending  in  the  District  and  Circuit 
Courtg;  nor  to  interfere  at  all  with 
■iiitB  until  they  reach  the  Supreme 
Court    (1823)  1  Op.  Atty.  Gen.  608. 

Officers  of  departments— A  special  as- 
ttBtant  to  the  Attorney  General  is  not 
m  officer  of  the  Department  of  Justice, 
within  IL  S.  S§  369,  367   (this  section, 
and  post,  §  5^2),  providing  for  the  or- 
ganization of  the  department  and  the 
duties  of  the  Attorney  General.    U.  S. 
▼.  Rosenthal  (C.  C.  1903)  121  Fed.  862. 

Conduct  of  suits.— Under  this  section 
the  Attorney  General  in  his  discretion 
«  not  required  to  represent  the  Unit- 
ed States  in  the  Supreme  Court,  but 
^"^  make  other  arrangements  for  the 
management  of   the  case,   though   the 
exercise    of    his    discretion    does    not 
abridge  the  fact  that  the  full  responsi- 
b"ity  mad  control  are  imposed  directly 
^?  |iim  as  the  head  of  the  department 
tio  ^^"^c^t  *^d  ^y  virtue  of  such  sec- 
°  **.  and  post,  §§  537,  538,  he  may  ei- 
I  ^   himself  assume   the   management 
^^    SOTemment    cases    in   the    Circuit 
Court  of  Appeals,  or  direct  what  offi- 
eers  shall  have   control  and   manage- 
flient  thereof,  if  he  deems  it  essential 
to  appoint  special  counsel.     U.   S.   v. 
Winston  (1898)   18  Sup.  CL  701,  703, 
170  U.  S.  522,  42  L.  Ed.  1130. 

An  appeal  by  the  United  States  from 
the  judgment  of  the  Circuit  Court,  on 
an  appeal  from  the  Board  of  General 
Appraisers,  can  only  be  allowed  on  the 
application  and  in  the  name  of  the  At- 
torney General,  when  the  record  does 
not  show  that  the  court  is  of  opinion 
that  the  question  involved  is  of  such 
importance  as  to  require  an  appeal; 
bat  where  snch  an  appeal  is  irregularly 
taken  in  the  name  of  the  collector  of 
the  port  by  the  district  attorney,  and 
the  parties  admit,  in  the  Circuit  Court 
of  Appeals,  that  same  was  in  fact  tak- 
en by  direction  of  the  Attorney  Gener- 
al, and  consent  that  the  petition  for 
appeal  may  be  amended  by  substituting 
his  name  for  that  of  the  collector,  the 
Circuit  Court  of  Appeals  has  jurisdic- 
tion to  allow  such  amendment.  U.  S. 
V.  Hopewell  (1892)  51  Fed.  798,  2  C. 
C.  A.  510. 

The  Attorney  General  has  no  power 
to  maintain  in  his  own  name  a  bUl  in 
equity  to  repeal  letters  patent  for  an 


invention.  Attorney  General  v.  Rum- 
ford  Chemical  Works  (C.  C.  1876)  32 
Fed.  608,  623. 

The  authority  given  to  the  Attorney 
General  to  "conduct  suits'*  on  behalf 
of  the  government  may  be  held  to  in- 
clude every  act  which  an  attorney  at 
law  might  lawfully  do  in  a  suit  between 
individuals,  except  the  admission  of  ad- 
verse facts  not  known  to  him  officially. 
GampbeU  v.  U.  S.  (1884)  19  Ct  CI. 
426. 

The  Attorney  General  may  stipulate 
that  a  judgment  in  favor  of  the  govern- 
ment shall  be  set  aside,  if  the  Supreme 
Court  shall  hold  adversely  to  it  in  a 
similar  case.     Id. 

The  Attorney  General  does  not  per- 
ceive that  it  is  his  official  duty  to  con- 
duct a  suit  in  the  Supreme  Court 
brought  by  a  private  citizen  against  the 
Sergeant  at  Arms  of  the  House  of 
Representatives.  (1820)  5  Op.  Atty. 
Gen.  720. 

It  is  the  regular  statute  duty  of  the 
Attorney  General  only  to  conduct  in 
person  the  causes  of  the  United  States 
in  the  Supreme  Court;  but  the  Presi- 
dent may  undoubtedly,  in  the  perform- 
ance of  his  constitutional  duty,  instruct 
the  Attorney  General  to  give  his  direct 
personal  attention  to  legal  concerns  of 
the  United  States  elsewhere,  when  the 
interests  of  the  gov.ernment  seem  to 
the  President  to  require  this.  (1854)  6 
Op.  Atty.  Gen.  826. 

The  relation  of  the  Attorney  General 
to  any  one  of  the  departments  in  ref- 
erence to  lawsuits  in  the  business  of 
the  latter  is  that  of  counsel  to  client, 
determining  matters  of  law,  but  leav- 
ing all  considerations  of  mere  adminis- 
trative expediency  to  the  proper  de- 
partment   (1855)  7  Op.  Atty.  Gen.  676. 

The  Attorney  General  has  no  direct 
relation  by  statute,  and  without  order 
of  the  President,  to  suits  instituted  by 
either  of  the  departments.  (1855)  8 
Op.  Atty.  Gen.  465. 

It  is  unwise  for  the  Department  of 
Justice  to  adopt  any  general  rule  waiv- 
ing by  stipulation  the  right  of  appeal 
from  judgments  of  the  Court  of  Claims 
in  direct  tax  cases,  thus  allowing  the 
payment  of  such  claims  prior  to  the  ex- 
piration of  the  90  days  within  which 
appeals  must  be  taken.  (1893)  20  Op. 
Atty.  Gen.  547. 

Cited    without    definite    applloation, 

Confiscation  Cases  (1868)  7  Wall  454, 
457,  19  L.  Ed.  196;  U.  S.  v.  Smith 
(1895)  15  Sup.  Ct  846,  849,  158  U.  S. 
346,  39  L.  Ed.  1011;  U.  S.  v.  Virginia- 
Carolina  Chemical  Co.  (O.  C.  1908) 
163  Fed.  66;  Smith  v.  U.  S.  (1891)  26 
Ct.  CI.  568. 


§  534.  (Act  June  30,  1906,  c.  3935.)     Conduct  of  any  legal  pro- 
ceedings which  district  attorneys  are  authorized  to  conduct. 
The  Attorney-General  or  any  officer  of  the  Department  of  Jus- 
tice, or  any  attorney  or  counselor  specially  appointed  by  the  Attor- 
ney-General under  any  provision  of  law,   may,  when  thereunto 
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specifically  directed  by  the  Attorney-General,  conduct  any  kind  of 
legal  proceeding,  civil  or  criminal,  including  grand  jury  proceedings 
and  proceedings  before  committing  magistrates,  which  district  attorneys 
now  are  or  hereafter  may  be  by  law  authorized  to  conduct,  whether  or 
not  he  or  they  be  residents  of  the  district  in  which  such  proceeding  is 
brought.     (34  Stat.  816.) 

This  was  an  act  entitled  "An  act  to  authorize  the  commencement  and  con- 
duct of  legal  proceedings  under  the  direction  of  the  Attorney-General." 

Notes  of  Deolsions 


In  general.— It  is  the  duty  of  the  at- 
torneys of  the  United  States  to  act  as 
counsel  in  a  prosecution  of  officers  of 
the  United  States.  State  of  Delaware 
▼.  Emerson  (C.  C.  1881)  8  Fed.  411. 

The  court  will  entertain  a  bill  to  va- 
cate a  state  selection  of  land  haying 
the  signature  of  the  Attorney  General 
of  the  United  States,  subscribed  by  his 
authority.  U.  S.  ▼.  jMullan  (G.  C.  1882) 
10  Fed.  785,  decree  affirmed  Mullan  v. 
United  States  (1886)  6  Sup.  Ct.  1041, 
118  U.  S.  271,  30  L.  Ed.  170. 

That  a  merchants*  association  of  the 
city  of  New  York  assured  the  Attorney 
General  that,  if  necessary,  it  would 
furnish  funds  to  compensate  a  special 
assistant  to  the  Attorney  General  ap- 
pointed to  investigate  frauds  in  the  im- 
portation of  Japanese  silks,  did  not  dis- 
qualify the  appointee,  who  looked  to  the 
Ifnited  States  for  compensation.  U.  S. 
V.  Rosenthal  (0.  C.  1903)  121  Fed.  862. 

Conduct  of  grand  Jury  prooeedlnos.— 

A  special  assistant  to  the  Attorney 
General,  appointed  to  investigate  as  to 
alleged  fraudulent  importation  of  Jap- 
anese silks  at  the  port  of  New  York, 
and  to  prepare  and  conduct  civil  and 
criminal  proceedings  resulting  there- 
from, is  not  authorized  to  conduct  pro- 
ceedings before  a  federal  grand  jury. 
U.  S.  V.  Rosenthal  (C.  C.  1903)  121 
Fed.  862. 

An  expert  accountant,  who  is  not  an 
attorney  at  law,  appointed  by  the  Attor- 
ney General  "a  special  assistant  to"  a 
United  States  attorney  to  assist  in  the 
investigation  and  prosecution  of  a  par- 
ticular case  is  not  an  "officer  of  the 
Department  of  Justice,"  within  the 
meaning  of  this  section,  and  cannot  be 
authorized  by  the  Attorney  General  to 
conduct,  or  assist  in  conducting,  pro- 
ceedings before  the  grand  jury  in  con- 
nection with  such  case,  nor  to  be  pres- 

§  535.  (R.  S.  §  360.)     Performance  of  duty  by  officers  of  Depart- 
ment of  Justice. 
The  Attorney-General  may  require  any  solicitor  or  officer  of  the 
Department  of  Justice  to  perform  any  duty  required  of  the  Depart- 
ment or  any  officer  thereof. 

Act  June  22,  1870,  c.  150,  §  14,  16  Stat.  164. 

Further  provisions  that  the  Solicitor-General  or  any  officer  of  the  Depart- 
ment may  be  sent  to  any  State  or  District  to  attend  to  the  interests  of  the 
United  States,  were  made  by  R.  S.  §  367,  post,  I  542. 

Notes  of  Decisions 

Taking  testimony.— A  district  attor-      U.  S.  ▼.  Ady  (1896)  76  Fed.  359,  361, 


ent  in  the  room  during  the  examination 
of  witnesses,  to  aid  the  district  attorney 
by  suggestions.  U.  S.  v.  Heinse  (C.  C. 
1910)  177  Fed.  770. 

Under  this  act  it  is  competent  for 
two  or  more  attorneys  specially  ap- 
pointed to  be  present  in  a  grand  jury 
room  and  to  conduct  the  proceedings, 
dividing  the  labor  as  they  deem  best, 
and  that  one  acts  only  as  a  stenogra- 
pher does  not  vitiate  indictments 
found.  U.  S.  T.  Haskell  (D.  C.  1909) 
169  Fed.  449. 

—  Stenographer  to  take  testimony. 

—Presence  of  district  attorney's  clerk 
and  stenographer,  taking  notes  of  the 
testimony  of  witnesses  before  the 
grand  jury,  held  violation  of  defend- 
ant's right,  and  ground  for  quashing 
the  indictment,  although  no  prejudice 
was  shown.  Latham  v.  U.  S.  (1915) 
226  Fed.  420,  141  C.  C.  A.  250. 

A  stenographer  duly  appointed  and 
sworn  by  the  district  attorney  held  not 
an  attorney  at  law  specially  appointed 
by  the  Attorney  General,  and  not  au- 
thorized to  attend  grand  jury  sessions 
and  take  testimony  for  the  district  at- 
torney's benefit,  under  this  act  U.  S. 
V.  Rubin  (D.  G.  1914)  218  Fed.  245. 

Presence  of  stenographer  in  grand 
jury  room  by  direction  of  district  at- 
torney, pursuant  to  appointment  as 
clerk  and  assistant  to  the  district  at- 
torney, held  not  to  invalidate  indict- 
ment. U.  S.  V.  Rockefeller  (D.  C. 
1914)  221  Fed.  462. 

The  act  does  not  authorize  the  ap- 
pointment of  a  special  attorney  to  con- 
duct grand  jury  proceedings,  whose  sole 
duty  was  to  report  the  testimony  of 
the  witnesses,  and  the  presence  of  such 
person  is  ground  for  quashing  the  in- 
dictment. U.  S.  V.  Philadelphia  &  R. 
Ry.  Co.  (D.  C.  191C9  221  Fed.  683. 


ney  may  be  required  to   take  deposi- 
tions  to  be  used  in  another  district. 
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§  536.  (R.  S.  §  361.)  Officers  of  the  Department  to  perform  all 
legal  services  required  for  other  Departments. 
The  officers  of  the  Department  of  Justice,  under  the  direction  of 
the  Attorney-General,  shall  give  all  opinions  and  render  all  services 
requiring  the  skill  of  persons  learned  in  the  law  necessary  to  enable 
the  President  and  heads  of  Departments,  and  the  heads  of  Bureaus 
and  other  officers  in  the  Departments,  to  discharge  their  respective 
duties ;  and  shall,  on  behalf  of  the  United  States,  procure  the  proper 
evidence  for,  and  conduct,  prosecute,  or  defend  all  suits  and  pro- 
ceedings in  the  Supreme  Court  and  in  the  Court  of  Claims,  in  which 
the  United  States,  or  any  officer  thereof,  as  such  officer,  is  a  party 
or  may  be  interested ;  and  no  fees  shall  be  allowed  or  paid  to  any 
other  attorney  or  counselor  at  law  for  any  service  herein  required 
of  the  officers  of  the  Department  of  Justice,  except  in  the  cases 
provided  by  section  three  hundred  and  sixty-three. 
Act  June  22,  1870,  c  150,  S  14,  16  Stat  164. 

The  Departments  and  the  Bureaus  and  officers  thereof  were  required  to  fur- 
nish to  the  Attorney-General,  for  use  in  suits  in  the  Court  of  Claims,  all  evi- 
dence, touching  the  clajm,  in  their  possession  or  icnowledge,  by  B.  S.  §  188, 
ante,  |  268. 

Kotes  of  Dodsioaa 

QiiMtiotts  to  be  submitted  by  Interior  Advice   to    Solicitor   of    Treasury^ 

DepartnteRt  to  Attorneys  deslgnated^i-  Where  a  question  has  been  submitted 

For  the  guidance  of  the  heads  of  bu-  by  the  Secretary  to  the  Solicitor  of  the 

reans  and  other  officers  of  the  depart-  Treasury  for  advice  thereon,  the  latter 

mentB  in  the  discharge  of  their  duties,  is  not  entitled  to  call  upon  the  Attor- 

provision  is  made  for  assistance  from  ney   General    for   his   views   on    such 

the  officers  of  the  Department  of  Jus-  question.    (1884)  18  Op.  Atty.  Gen.  59. 

tice,  under  the  direction  of  the  Attor-  The   Solicitor  should,  in   such   case, 

ney  GeneraL     An    assistant   attorney  return  his  advice  directly  to  the  Secre- 

general  and  law  clerks  having  accord-  tary,  who  may,  if  he  choose,  require  an 

ingly  been  assigned  to  the  Department  opinion  from  the  Attorney  General  up- 

of  the  Interior,  the  Commissioner  of  on  the  same  question.     Id. 

Patents    should    submit    questions    to  Cited    without    definite    application, 

them.    (1893)  20  Op.  Atty.  Gen.  609.  Bentley  v.  U.  S.  (1891)  26  Ct  CL  241. 

§  537.  (R.  S.  §  362.)     Superintendence  of  district  attorneys  and 
marshals. 

The  Attorney-General  shall  exercise  general  superintendence  and 
direction  over  the  attorneys  and  marshals  of  all  the  districts  in  the 
United  States  and  the  Territories  as  to  the  manner  of  discharging 
their  respective  duties;  and  the  several  district  attorneys  and  mar- 
shals are  required  to  report  to  the  Attorney-General  an  account  of 
their  official  proceedings,  and  of  the  state  and  condition  of  their 
respective  offices,  in  such  time  and  manner  as  the  Attorney-General 
may  direct. 

Acts  Aug.  2,  1861,  c  37,  I  1,  12  Stat.  285.  Act  June  22,  1870,  c.  150,  §| 
16,  17,  16  Stat.  164. 

Greneral  supervisory  power  over  the  accounts  of  district  attorneys,  mar- 
Bhalsy  etc.,  was  conferred  on  the  Attorney-General  by  R.  S.  |  868,  poet,  {  543. 

Kotos  of  Deotsions 

Sspervislon    and   control    of    district  dal  counsel.    U.  S.  ▼.  Winston  (1898) 

ttterneys.— The  attorneys  of  the  Unit-  18  Sup.  Ct  701,  703,  170  U.  S.  622,  42 

cd  States  in  eyery  judicial  district  are  L.  Bd.  1130. 

luder  the  immediate   supervision   and  This  section  does  not  authorize  the 

control  of   the  Attorney  General.     U.  Attorney  General  to  control  the  action 

S.  V.   San   Jacinto   Tin   Co.    (1888)   8  of  the  district  attorney  in  criminal  cas- 

Sup.  Ct  860,  854,  125  U.  S.  273,  31  es  by  general  regulations.    It  must  be 

.  L  Ed.  747.  a  particular  instruction,  given  in  a  par- 

Under  sections  533,  538,  and  this  sec-  ticular  case,  and  based  on  the  facts  of 

tioQ  the  Attorney  General  may  either  the  particular  case.    Fish  y.  U.  S.  (D. 

himself    assume    the    management    of  C.  1888)  36  Fed.  677,  680. 

fovemment  cases  in  the  Circuit  Court  The  Attorney  General  has  authority 

of  Appeals,  or  direct  what  oflScers  shall  to  direct  district  attorneys   to  follow 

have  control  and  management  thereof,  cases  on  appeal  from  their  own  dis- 

if  he  deems  it  essential  to  appoint  spe-  tricts  into   tJie  Circuit  Court  of  Ap- 
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peals.  Garter  y.  U.  S.  (1896)  31  Ct 
CI.  344. 

It  was  within  the  scope  and  authori- 
ty of  the  Attorney  General  to  require 
the  district  attorney  at  Chicago  to  ren- 
der services  to  the  World's  Columbian 
Exposition.  He  is  the  law  officer  of 
the  government,  and,  under  this  section, 
may  call  upon  district  attorneys  to 
render  such  service  within  their  re- 
spective districts.  Milchrist  v.  U.  S., 
31  Ct.  CI.  418. 

The  act  does  not  transfer  the  settle- 
ment of  the  accounts  of  district  attor- 
neys to  the  Attorney  General's  office. 
(1861)  10  Op.  Atty.   Gen.  95. 

The  provision  in  the  act  of  July  18, 
1888  (25  Stat  333),  making  an  appro- 
priation "for  carrying  out  the  provi- 
sions of  the  act  of  May  29,  1884  (23 
Stat  31),  establishing  the  Bureau  of 
Animal  Industry,"  does  not  authorize 
the  Commissioner  of  Agriculture  to 
employ  counsel  for  the  defense  of  em- 
ployes of  the  Bureau  for  acts  done  by 
them  in  carrying  out  such  provisions 
under  its  direction.  Employment  of 
counsel  in  such  cases  is  governed  by 
sections  189,  362,  and  363,  K.  S.  (this 
compilation,  §§  271,  537,  538).  (1889) 
19  Op.  Atty.  Gen.  328. 

The  Attorney  General  has  no  proper 
authority  and  should  refrain  from  in- 
terfering by  directions  to  district  at- 
torneys in  the  matter  of  the  prosecu- 
tion and  puDishment  of  frauds  upon  the 
revenue.  (1894)  20  Op.  Atty.  Gen.  715, 
note. 

— -  Effect  of  direction  to  district 
attorney  on  court.— A  direction  given 
by  the  Attorney  General  to  a  district 
attorney  in  respect  to  his  official  action 
in  regard  to  an  indictment  cannot  con- 
trol the  court  U.  S.  v.  Davis  (C.  C. 
1869)  Fed.  Cas.  No.  14,923. 

§  538.  (R.  S.  §  363.)     Retaining  counsel  to  aid  district  attorneys. 

The  Attorney-General  shall,  whenever  in  his  opinion  the  public 
interest  requires  it,  employ  and  retain,  in  the  name  of  the  United 
States,  such  attorneys  and  counselors  at  law  as  he  may  think  nec- 
essary to  assist  the  district  attorneys  in  the  discharge  of  their  duties, 
and  shall  stipulate  with  such  assistant  attorneys  and  counsel  the 
amount  of  compensation,  and  shall  have  supervision  of  their  con- 
duct and  proceedings. 

Act  Aug.  2,  1861,  c.  37,  §  2,  12  Stat.  285.  Act  March  3,  1869,  c.  121,  |  1, 
15  Stat.  283.  Act  April  10,  1869,  c.  25,  16  Stat  46.  Act  June  22,  1870,  c. 
150,  §  16,  16  Stat  164. 

Annual  appropriations  for  payment  of  assistants  to  the  Attorney-General 
and  to  United  States  district  attorneys  employed  to  aid  in  special  cases  are 
made  in  the  sundry  civil  appropriation  acts.  Kach  such  appropriation  is  ac- 
companied by  a  provision  that  '"this  appropriation  shall  be  available  also  for 
the  payment  of  foreign  counsel  employed  by  the  Attorney-General  in  special 
cases,  and  such  counsel  shall  not  be  required  to  take  oath  of  office  in  accord- 
ance with  section  three  hundred  and  sixty-six,  Revised  Statutes  of  the  United 
States."  The  provision  for  the  fiscal  year  1917  was  by  Act  July  1,  1916,  c 
209,  §  1,  39  Stat 

Attorneys  or  counsel  specially  appointed  by  the  Attorney-General,  when 
thereunto  specifically  directed  by  him,  may  conduct  any  legal  proceeding  which 
district  attorneys  are  authorized  to  conduct,  whether  they  are  residents  of  the 
district  or  not,  by  Act  June  30,  1906,  c.  3935,  ante,  §  534. 

A  provision  of  Act  March  2,  1895,  c.  187,  8  1.  28  Stat.  848,  that  the  Attor- 
ney-General, at  the  request  of  the  Secretary  of  the  Treasury,  might  employ 

(282) 


Control  of  marshals.— Under  the  pow- 
er to  exercise  general  superintendence 
over  marshals  as  to  the  manner  of  dis- 
charging their  duties,  it  was  contend- 
ed that  the  Attorney  General  had  au- 
thority to  declare  that  the  special  dep- 
uties appointed  to  supervise  election, 
should  be  paid  only  for  four  days'  at- 
tendance upon  the  registration.  But  it 
was  held  impossible  for  the  special 
deputy  marshals  in  Baltimore  dty  to 
perform  the  duties  required  of  them  in 
less  than  10  days,  and  a  claim  for  10 
days'  compensation  was  allowed. 
Stocksdale  v.  U.  S.  (D.  C.  1889)  39 
Fed.  64. 

Under  this  section  the  Attorney  Gen- 
eral was  authorized  to  direct  the  as- 
signment by  a  marshal  of  any  deputy 
to  perform  any  special  national  police 
duty  within  his  jurisdiction  arising  out 
of  the  statutes,  whether  by  express 
provision  or /necessary  implication:  and 
his  act  in  directing  a  United  States 
marshal  to  protect  the  life  of  a  justice 
of  the  Supreme  Court  against  the  as- 
sault of  dissatisfied  litigants  was,  in 
legal  contemplation,  the  act  of  the 
President  In  re  Neagle  (O.  0..  1889) 
39  Fed.  833,  860,  5  L.  R.  A.  78,  af- 
firmed (1890)  10  Sup.  Ct  658,  135  U. 
S.  1,  34  L.  Ed.  55. 

Cited    without    definite    application, 

Confiscation  Cases  (1868)  7  Wall.  454, 
457, 19  U  Ed.  196;  Minnesota  v.  North- 
ern Securities  Co.  (1904)  24  Sup.  Ct 
598,  603,  194  U.  S.  48,  48  L.  Ed.  870; 
U.  S.  V.  Denison  (1897)  80  Fed.  370, 
371,  25  C.  C.  A.  496;  U.  S.  v.  Fleming 
(1897)  80  Fed.  372,  373,  25  C.  C.  A. 
498;  In  re  Beavers  (C.  C.  1904)  131 
Fed.  360,  370;  Ex  parte  Hibbs  (D.  C, 
1886)  26  Fed.  421,  426;  Bentley  t.  U. 
S.  (1891)  26  Ct.  CI.  241. 
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counsel  to  protect  the  interests  of  the  Treasury  Department  in  cases  before 
the  Board  of  General  Appraisers,  was  amended  by  Act  June  30,  1906,  c.  3914, 
S  4,  34  Stat  762,  to  provide  for  the  appointment  of  a  Solicitor  of  Customs  and 
Assistants,  to  protect  the  interests  of  the  United  States  in  all  cases  and  mat- 
ters before  the  Board  of  General  Appraisers,  and,  when  directed  by  the  Attor- 
i^ey  General,  to  appear  in  the  courts  in  cases  appealed  from  said  Board.  But 
Bo  much  of  said  section  4  of  Act  June  30,  1906,  c.  3914,  as  related  to  the 
Appointment  of  a  Solicitor  of  Customs  and  assistants  was  repealed  by  sec- 
tion 41  of  the  Payne-Aldrich  Tariff  Act  of  1909,  Act  Aug.  5,  1909,  c.  6,  § 
^  36  Stat.  118;  other  provisions  for  the  puri)08e  having  been  made  by  a 
ttew  section  added  by  section  28  of  said  Tariff  Act  of  1909  to  the  Customs 
Administrative  Act  of  June  10,  1890,  c.  407,  as  section  30  thereof,  ante,  §  519. 

See  notes  to  said  section,  ante,  }  519. 

Authority  to  appoint  assistant  district  attorneys  was  given  by  Act  May  28, 
1886,  c  252,  I  8,  post,  §  1420. 

Notes  of  Deoi«ion« 


1 


'/Istory  of  legislation.— As  to  history 
9f  legisl&tion,  see  U.  S.  t.  Crosthwaite 
il^OT)  18  Sup.  Ct.  107,  108,  168  U.  S. 
^'5r.  42  L.  Ed.  507. 

^uthority    to    appoint.— This    section 
^oes    not  contemplate  that  the  district 
Jttoi-ney  himself  shall  be  so  employed. 
0..^-    ^-  Smith  (1895)  15  Sup.  Ct  846, 
^^-   ISS  U.  S.  346,  39  L.  Ed.  1011. 
\^7     ^^**  this  section  and  ante,  §§  533, 
^'»    tYie  Attorney  General  may  either 
~^^^l£  assume  the  management  of  gov- 
AdS^***  cases  in  the  Circuit  Court  of 
hav^^^»   or   direct  what   oflBcers   shall 
ifhL   ^^ntrol  and  management  thereof, 
cia      ^^ems  it  essential  to  appoint  spe- 
18  fc^^Unsel.     U.  S.  v.  Winston  (1898) 
L  W^-  Ct.  701,  703,  170  U.  S.  522.  42 
^  J^^  1130. 
Tti^  Attorney   General   was  not   au- 
V\iotized   to   appoint  special   assistants 
to  a  district  attorney  having  the  au- 
thority or  right  to  appear  before  and 
participate    in    the    proceedings    of    a 
grand  jury,   and  the   presence  of  two 
such  attorneys  specially  appointed  for 
a  particular  case   and  their  examina- 
tion of  witnesses  on  whose  testimony 
an   indictment    was    returned    renders 
such  indictment  invalid.     U.  S.  y.  Vir- 
ginia-Carolina   Chemical    Co.     (C.    C. 
1908)  163  Fed.  66. 

The  Attorney  General  has  not  power 
to  employ  a  district  attorney  under 
this  section  to  perform  legal  services 
for  the  United  States  in  his  own  dis- 
trict Smith  V.  U.  S.  (1891)  26  Ct  CL 
5G8. 

The  Attorney  General  may  employ  as 
special  counsel  one  who  is  district  at- 
torney within  the  district  in  which  the 
Court  of  Appeals  is  sitting  in  a  case 
coming  from  another  district  Gartez 
V.  U.  S.  (1896)  31  Ct  CI.  344. 

The  Attorney  General  has  no  au- 
thority to  make  an  appointment  retro- 
active, so  that  it  shall  embrace  a  pe- 
riod prior  to  the  date  of  the  appoint- 
ment Lee  V.  U.  S.  (1910)  45  Ct  CL 
67. 

The  power  to  retain  and  employ  at- 
torneys and  counselors  for  the  govern- 
ment rests  solely  with  the  Attorney 
General,  and  the  marshal  has  no  au- 
thority to  expend  funds  for  that  pur- 
pose. U.  S,  T.  Hillyer  (1892)  1  Alaska, 
47,48. 


Validity  of  appointment^-Tbe  fact 
that  the  commission  of  a  special  as- 
sistant to  a  district  attorney  is  signed 
by  the  Solicitor  General  in  the  Depart- 
ment of  Justice  as  "Acting  Attorney 
General"  does  not  affect  the  validity  of 
the  appointment;  the  Solicitor  General 
being  empowered  by  R.  S.  §  347,  ante, 
I  516,  to  exercise  the  duties  of  the  office 
of  the  Attorney  General  in  case  of  his 
absence,  which  wiU  be  presumed  in 
support  of  the  regularity  of  the  ap- 
pointment U.  S.  V.  Twining  (D.  C. 
1904)  132  Fed.  129. 

Employment    In    foreign   countries^— 

Matters  relating  to  the  employment  of 
special  counsel  in  foreign  countries  for 
the  institution  of  suits  on  behalf  of  the 
United  States  for  the  recovery  of  dam- 
ages caused  to  war  vessels'  of  the  United 
States  should  be  referred  to  the  Depart- 
ment of  Justice.  (1895)  21  Op.  Atty. 
Gen.  195. 

Powers   and    duties    of   assistants.— 

Special  assistants  were  not  entitled  to 
attend  grand  jury  proceedings.  U.  S. 
V.  Rosenthal  (C.  C.  1903)  121  Fed.  862, 
868;  U.  S.  v.  Virginia-Carolina  Chemi- 
cal Co.  (C.  C.  1908)  163  Fed.  66,  72. 

Such  assistant  may  perform  any  of 
the  duties  which  devolve  on  the  dis- 
trict attorney,  and  a  special  assistant 
appointed  to  assist  a  district  attorney 
in  a  certain  class  of  suits  and  prosecu- 
tions in  his  district  may,  by  direction 
of  the  district  attorney,  appear  before 
the  grand  jury,  and  assist  in  the  con- 
ducting of  examinations'  by  that  body. 
U.  S.  T.  Cobban  (C.  C.  1904)  127  Fed. 
713. 

A  commission  from  the  Department  of 
Justice  to  an  attorney  appointing  him  a 
special  assistant  to  a  district  attorney 
is  not  to  be  construed  with  technical 
nicety,  and  such  a  commission  appoint- 
ing an  attorney  as  special  assistant  to 
a  district  attorney,  to  assist  "in  the 
preparation  and  trial"  of  cases  of  the 
United  States  against  the  officers  of  an 
insolvent  national  bank  against  some 
of  whom  indictments  had  previously 
been  returned,  is  to  be  construed  as 
having  been  given  under  this  section 
and  to  authorize  the  person  so  commis- 
sioned to  assist  in  the  performance  of 
any  duties  of  the  district  attorney,  in- 
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eluding  appearing  before  the  grand  jury 
to  present  evidence  for  new  indict- 
ments. U.  S.  V.  Twining  (D.  C.  1904) 
132  Fed.  129. 

The  duties  of  an  examiner  in  the  De- 
partment of  Justice  and  of  special  as- 
sistant attorneys  appointed  to  assist  in 
the  prosecution  of  criminal  business  are 
distinct  and  different.  Orosthwaite  v. 
U.  S.  (1895)  30  Ct.  CL  300. 

Special  assistants  or  ofVlcerSd^A  spe- 
cial assistant  to  district  attorney  is 
not  an  "as-sistant  district  attorney" 
within  the  meaning  of  the  statute.  U. 
S.  V.  Orosthwaite  (1897)  18  Sup.  Ct 
107,  108,  168  U.  S.  375,  42  L.  Ed.  507; 
U.  S.  V.  Virginia-Carolina  Chemical  Co. 
(O.  C.  1908)  163  Fed.  66,  72. 

When  an  additional  attorney  for  the 
United  States  is  employed,  he  should  be 
termed  an  "assistant  to  the  district  at- 
torney." or  an  "assistant  district  at- 
torney." McDonald  t.  U.  S.  (0.  O. 
1894)  66  Fed.  257. 


A  special  a&Bistant  to  the  Attorney 
General  is  not  an  officer  of  the  depart- 
ment. U.  S.  ▼.  Rosenthal  (C.  C.  1903) 
121  Fed.  862,  868. 

An  assistant  district  attorney,  em- 
ployed at  a  salary  and  also  appointed 
by  the  Attorney  General  as  a  special 
assistant  to  a  district  attorney,  mnst  be 
regarded  as  an  officer  in  the  public 
service.  Cole  v.  U.  S.  (1893)  28  Ct  Ct 
501. 

Reimbursemont  of  district  attornoy 
for  expen8es.^-There  is  no  proviraon  by 
law  under  which  a  district  attorney,  who 
has  paid  the  traveling  expenses*  of  his 
assistants,  can  be  reimbursed.  Town- 
send  v.  U.  S.  (1887)  22  Ct.  CL  207. 

Cited    without    definite    application, 

U.  S.  V.  Fleming  (1897)  80  Fed.  372, 
373,  25  C.  C.  A.  498;  Ruhm  v.  U.  S. 
(C.  C.  1895)  66  Fed.  531,  533;  Perry 
V.  U.  S.  (1893)  28  Ct.  CI.  483;  MUchrist 
v.  U.  S.  (1896)  31  Ct  CL  403. 


§  539.  (R.  S.  §  364.)     Attendance  of  counseL 

Whenever  the  head  of  a  Department  or  Bureau  gives  the  Attor- 
ney-General due  notice  that  the  interests  of  the  United  States  re- 
quire the  service  of  counsel  upon  the  examination  of  witnesses 
touching  any  claim,  or  upon  the  legal  investigation  of  any  claim, 
pending  in  such  Department  or  Bureau,  the  Attorney-General  shall 
provide  for  such  service. 

Act  Feb.  14,  1871,  c.  51,  §  3,  16  Stat  412. 

A  similar  provision  was  contained  in  R.  S.  |  187,  ante,  f  269. 

Notes  of  DeelaioM 

Employment  of  counsel  for  boards  of  Cited    without    doflnlte    application, 

immigration.— It  is  not  the  duty  of  a  U.  S.  v.  Orosthwaite  (1897)  18  Sup.  Ct. 

United  States  attorney  to  advise  or  de-  107,  108,  168  U.  S.  375,  42  U  Ed.  507; 

fend  boards   of   immigration;    but   the  In  re  Beavers   (0.  C.  1904)   131  Fed. 

Secretary  of  the  Treasury  is  empower-  366,    370;    U.    S.   v.   Virginia-Carolina 

ed  by  Act  Aug.  3,  1882  (22  Stat.  214),  Chemical  Co.  (C.  C.  1906)  163  Fed.  66, 

to  employ  counsel   for  those  purposes  73. 
and  pay  him  out  of  the  immigrant  fund. 
(1885)  18  Op.  Atty.  Gen.  108. 

§  540.  (R.  S.  §  365.)     Counsel  fees  restricted. 

No  compensation  shall  hereafter  be  allowed  to  any  person,  besides 
the  respective  district  attorneys  and  assistant  district  attorneys  for 
services  as  an  attorney  or  counselor  to  the  United  States,  or  to 
any  branch  or  Department  of  the  Government  thereof,  except  in 
cases  specially  authorized  by  law,  and  then  only  on  the  certificate 
of  the  Attorney-General  that  such  services  were  actually  rendered, 
and  that  the  same  could  not  be  performed  by  the  Attorney-General, 
or  Solicitor-General,  or  the  officers  of  the  Department  of  Justice, 
or  by  the  district  attorneys. 

Act  June  22,  1870,  c  150,  §  17,  16  Stat  164. 

Notes  of  Deeislona 


Counsel  fees  under  prior  aots^— The 
district  attorney  for  the  District  of 
Columbia  w  not  entitled  to  extra  com- 
pensation for  services  rendered  the 
United  States  by  him  in  a  proceeding  by 
mandamus  against  the  Postmaster  Gen- 
eral for  refusing  to  allow  credits  set- 
tled and  adjusted  by  the  Solicitor  of  the 
Treasury,  under  Act  July  2,  1836;  it 
being  his  duty  to  attend  to  the  proceed- 
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ing  in  behalf  of  the  United  States;  nor 
can  he  have  extra  compensation  for 
arguing  the  cause  before  the  Supreme 
Court.     (1843)  4  Op.  Atty.  Gen.  191. 

Previous  to  this  act  the  departments 
were  authorized  to  settle  and  pay  the 
claim  for  services  rendered  with  their 
approbation.  (1854)  6  Op.  Atty.  Gen. 
355;  (1856)  7  Op.  Atty.  Gen.  686; 
(1858)  9  Op.  Attgr.  Gen.  14;    (1869)  9 
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Op.  Atty.  Gen.  300;  (1861)  10  Op.  Atty. 
Gen.  41,  48;  (1865)  11  Op.  Atty.  Gen. 
349,  360;  (1868)  12  Op.  Atty.  Gen. 
401. 416;  (1876)  16  Op.  Atty.  Gen.  168; 
(1885)  18  Op.  AttQT.  Gen.  124. 

Brtneh  or  dopartnent  of  govornnoiit. 

—A  commission  created  by  statute  to 
tcqnire  land  for  a  public  park  is  a 
branch  of  the  government.  Perry  y.  U. 
8.  (1883)  28  Gt  CO.  483. 

Amount  of  feea^— The  Attorney  Gen- 
eral has  no  authority  to  stipulate  to  pay 
an  attorney  at  law,  under  the  name  of  a 
fee,  a  sum  which,  as  is  understood  be- 
forehand, is  much  larger  than  the  pro- 
fessional services  involved  can  be  worth, 
and  is  intended  to  cover,  in  addition 
thereto,  services  not  professional 
(1874)  14  Op.  Atty.  Gen.  655. 

Conpsnsatlon  as  assistant  district  at- 

ttrisys^-A  special  assistant  is  not  an 


assistant  district  attorney  within  the 
meaning  of  the  statute.  U.  S.  v.  Crost- 
thwaite  (1897)  18  Sup.  Ct  107,  108» 
168  U.  S.  376.  42  L.  Ed.  507;  Stan- 
ton V.  U.  S.  (C.  C.  1889)  37  Fed.  260; 
U.  S.  V.  Virginia-Carc^na  Chemical  Co. 
(C.  C.  1908)  163  Fed.  66,  72. 

Necessity    of    eertifloated— Certificate 

essential.  U.  S.  v.  Crosthwaite  (18©7) 
18  Sup.  Ct.  107,  108,  168  U.  S.  375,  42 
L.  Ed.  507;  U.  S.  v.  Winston  (1898) 
18  Sup.  Ct.  701,  170  U.  S,  522,  42  L. 
Ed.  1130;  Same  v.  Herron  (1898)  Id. 
703,  affirnung  judgment  (1896)  73  Fed. 
149,  19  C.  C.  A.  419. 

Cited    without    definite    application, 

Ruhm  V.  U.  S.  (C.  C.*1895)  66  Fed. 
531,  533;  U.  S.  v.  Rosenthal  (C.  C. 
1903)  121  Fed.  862,  868;  Smith  V;  U. 
S.  (1891)  26  Ct  CL  568. 


§  541.  (R.  S.  §  366.)     Appointment  and  oath  of  special  attorneys 
or  counseL 

Every  attorney  or  counselor  who  is  specially  retained,  under  the 
authority  of  the  Department  of  Justice,  to  assist  in  the  trial  of  any 
case  in  which  the  Government  is  interested,  shall  receive  a  com- 
mission from  the  head  of  such  Department,  as  a  special  assistant 
^0  the  Attorney-General,  or  to  some  one  of  the  district  attorneys, 
*^  the  nature  of  the  appointment  may  require ;   and  shall  take  the 

?^th  required  by  law  to  be  taken  by  the  district  attorneys,  and  shall 

W  subject  to  all 


the  liabilities  imposed  upon  them  by  law. 


Act  June  22,  1870,  c  150,  (  17,  16  Stat.  164. 

The  appropriation  made  for  each  recent  fiscal  year,  for  the  payment  of 
aflBistanta  to  the  Attorney-General  and  to  district  attorneys  employed  by 
the  Attorney-General  to  aid  in  special  cases,  ia  made  available  for  the  pay- 
ment of  foreign  counsel  so  employed,  and  such  counsel  shall  not  be  required 
to  take  oath  of  office  in  accordance  with  this  section,  by  a  provision  accom- 
panying said  appropriation,  quoted  in  the  note  to  R.  S.  {  363,  ante,  §  538. 


Notes  of  Deoisions 


Construction  in  goneral^^his  section 
and  R.  S.  S  868.  ante,.  |  638,  must  be 
read  together.  U.  S.  V.  Virginia-Caro- 
lina Chemical  Co.  (C.  C.  1908)  163  Fed. 
66,72. 

The  purpose  of  the  statute  was  to 
gather  into  the  Department  of  Justice 
an  legal  business  of  the  government, 
and  to  break  up  the  practice  of  employ- 
ing attorneys  in  the  public  service.  Per- 
ry V.  U.  S.  (18»3)  28  Ct  CI.  483. 

This*  section  recognizes  a  contemplat- 
ed special  retainer  of  an  attorney  or 
counselor  to  assist  in  the  trial  of  any 
case  in  which  the  government  is  inter- 
ested, and  directs  concerning  his  com- 
missioD,  oath,  and  liabiUties,  and  the  tri- 
al of  a  case  does  include  proceedingb*  be- 
fore a  grand  jury.    U.  S.  v.  Rosenthal 

(0.  C.  1903)  121  Fed.  862,  868. 

Appoint nont    and   commlssion.^-^pe- 

dal  counsel  •  may  be  employed  by  the 
Attorney  General,  at  the  request  of  the 
Secretary  of  the  Navy,  to  assist  the 
lodge  advocate  in  a  trial  by  court-mar- 


tial; the  compensation  of  such  counsel 
(in  the  absence  of  other  provision)  to  be 
paid  from  the  appropriation  for  the 
contingent  expenses  of  the  Navy. 
(1885)  18  Op.  Att7.  Gen.  135.  Such 
counsel  should  be  commissioned  by  the 
Attorney  General  under  this  section. 
Id. 

Special  assistant  as  officer  of  depart- 
ment.—A  special  assistant  to  Attorney 
General  is  not  an  officer  of  the  depart- 
ment. U.  S.  V.  Ros-enthal  (C.  C.  1908) 
121  Fed.  862,  867. 

A'  "special  assistant"  is  not  an  officer, 
and  his  compensation  must  be  confined 
to  the  terms  of  his  appointment.  Lee 
V.  U.  S.  (1910)  45  Ct  CL  57. 

Cited  without  definite  applioation, 
U.  S.  V.  Crosthwaite  (1897)  18  Sup.  Ct. 
107,  108^  168  U.  S.  375,  42  L.  Ed.  507; 
U.  S.  V.  Cobban  (G.  C.  1904)  127  Fed. 
713,  717;  U.  S.  v.  Twining  (D.  C.  1904) 
132  Fed.  129;  Smith  v.  U.  S.  (1891)  26 
Ct.  CL  668. 
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§  542.  (R.  S.  §  367.)  Interest  of  United  States  in  pending  suits, 
who  may  attend  to. 
The  Solicitor-General,  or  any  officer  of  the  Department  of  Jus- 
tice, may  be  sent  by  the  Attorney-General  to  any  State  or  District 
in  the  United  States  to  attend  to  the  interests  of  the  United  States 
in  any  suit  pending  in  any  of  the  courts  of  the  United  States,  or 
in  the  courts  of  any  State,  or  to  attend  to  any  other  interest  of 
the  United  States. 

Act  June  22,  1870,  c.  150,  §  5,  16  Stat  162. 

Provision  for  payment  of  expenses  of  the  Solicitor-General  or  officer  sent  on 
such  business,  while  absent  from  the  seat  of  government,  is  made  by  R.  S.  § 
370,  post,  §  545. 

Notes  of  Deoliioaui 

Grand  Jury  proceedlngs^Neither  the  (1896)  76  Fed.  359.  363,  22  G.  0.  A. 

Attorney  General,  the  Solicitor  General,  223. 

nor  any   officer  of  the  Department  of  Special  compensatioo^A  district  at- 

Justice,  is  authorized  to  conduct,  or  to  t^,j.ney  is  not  entitled  to  special  com- 

aid  m  the  conduct  of,  proceedings  be-  pensation  for  services  rendered  by  di- 

/^®r?  ?^o^^SJ^^  Pol;  ^'  ^"^^'"^^^^^  rection  of  the  Attorney  General  in  an 

(O.  C.  19Ud)  1^1  Fed.  862.  appellate  court  outside  of  his  district 

Taking  testlmony^A  district  attor-  JJ;  »•  ;;•  ^^^^^^  <18^^>  ^^  ^^^-  ^72, 

ney  may  be  required  to  take  depositions  ^^  ^'  ^'  ^  ^^°- 

to  be  used  in  another  district  without  Cited     without     definite     application, 

extra    compensation.     U.    S.    v.    Ady  Smith  v.  TJ.  S.  (1891)  26  Ct  CL  568. 

§  543.  (R.  S.  §  368.)     Accounts  of  district  attorneys,  marshals,  etc. 

The  Attorney-General  shall  exercise  general  supervisory  powers 
over  the  accounts  of  district  attorneys,  marshals,  clerks,  and  other 
officers  of  the  courts  of  the  United  States. 

Act  June  22,  1870,  c.  150,  §  15,  16  Stat.  164. 

The  accounts  mentioned  in  this  section,  and  all  other  accounts  relating  to 
the  business  of  the  Department  of  Justice  of  the  courts  of  the  United  States, 
other  than  consular  courts,  were  required  to  be  sent  to  the  Attorney-General 
and  examined  under  his  supervision,  by  section  13  of  the  Dockery  Act,  ante,  § 
432;  and  the  administrative  audit  of  all  expenditures  under  control  of  the 
Department  of  Justice  was  to  be  made  in  the  Division  of  Accounts  of  that 
Department,  by  a  provision  of  Act  Aug.  23,  1912,  c.  350,  §  1,  ante,  §  433. 

Appropriations  are  made  annually,  in  the  sundi^  civil  appropriation  acta, 
under  the  heading  "Detection  and  prosecution  of  crimes,"  for  investigation 
of  official  acts,  records,  and  accounts  of  the  officers  mentioned  in  this  section 
and  other  officers  of  the  courts.  The  provision  for  the  fiscal  year  1917,  by 
Act  July  1,  1916,  c.  209,  §  1,  39  Stat,  was  as  follows: 

"Detection  and  prosecution  of  crimes:  For  the  detection  and  prosecution  of 
crimes  against  the  United  States ;  the  investigation  of  the  official  acts,  records, 
and  accounts  of  marshals,  attorneys,  clerks,  referees,  and  trustees  of  the  United 
States  courts  and  the  Territorial  courts,  and  United  States  commissioneru,  for 
which  purpose  all  the  official  papers,  records,  and  dockets  of  said  officers,  with- 
out exception,  shall  be  examined  by  the  agents  of  the  Attorney  General  at  any 
time ;  for  the  protection  of  the  person  of  the  President  of  the  United  States ; 
for  such  other  investigations  regarding  official  matters  under  the  control  o£'  the 
Department  of  Justice  or  the  Department  of  State  as  may  be  directed  by  the 
Attorney  General,  per  diem  in  lieu  of  subsistence  when  allowed  pursuant  to 
section  thirteen  of  the  sundry  civil  appropriation  Act  approved  August  first, 
nineteen  hundred  and  fourteen,  and  including  not  to  exceed  $18,500  for  neces- 
sary employees  at  the  seat  of  government,  to  be  expended  under  the  direction 
of  the  Attorney  General,  $485,000." 

Notes  of  Decisions 

History  of  provision^The  statutory  21  Ct.  CI.  30;  Htllborn  ▼.  U.  S.  (1892) 

history  of  the  provisions  examined  and  27  Ct.  CI.  547. 

stated.    Waters  v.  U.  S.  (1886)  21  Ct  Accounts  of  marshals.— A  marshal  is 

CI.  30.  entitled    to   be   reimbursed   for   money 

Accounts   of  district  attorneys^— The  paid  with  the  approval  of  the  Attor- 

Attorney  General  is  not  authorized  to  ney    General,    to    whom    this    statute 

reduce   counsel  fees   of   district  attor-  gives   general  supervisory  power   over 

neys  fixed  by  the  court  within  the  stat-  the  accounts  of  the  court  officers;  the 

utory  limit,    U.  S.  v.  Waters  (1890)  10  payment  having  been  made  on  a  requi- 

Sup.  Ct  249,  133  U.  S.  208,  33  L.  Ed.  sition    of     the    district    attorney     for 

594,  affirming  Waters  v.  U.  S.   (1886)  blanks  necessary  for  his  use.     U.  S.  v. 
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Harmon  (1803)  13  Sup.  Gt  327,  331,  the   United   States   marshalB,   and  his 

147   U-    S.  268,  37  L.  Ed.  164,  affirm-  decision  of  any  point  connected  with  the 

in^  43   Fed.  566.  subject  is  conclusive,  and   not  subject 

The    Attorney  General,  in  passing  on  to    collateral    attack    by    the    courts. 

claims    of  marshals  for  allowances  to  Schloss  v.  Hewlett  (1887)  81  Ala.  266, 

superirisors,  is  not  required  to  deter-  1  South.  263. 
mine    'whether  the  period  of  service  of 

supejrvlsors  of  elections  is   reasonable  Cited     without    definite     application, 

or    unreasonable.     (1885)  18  Op.  Atty.  U.  S.  v.  Denison  (1897)  80  Fed.  370, 

Gen-    X02.  371,  25  C.  C.  A.  496;  U.  S.  v.  Fleming 

Tlie    Attorney  General  of  the  United  (1897)  80  Fed.  372,  373,  25  C.  C.  A. 

States   has  vested  in  him  a  general  su-  498;   Ruhm  v.  U.   S.   (C.  C.  1895)   66 

pervisory  power  over  the  accounts  of  Fed,  531,  533. 

§  54-4.  (R.  S.  §  369.)     Requisitions. 

The  Attorney-General  shall  sign  all  requisitions  for  the  advance 
or  payment  of  moneys  appropriated  for  the  Department  of  Justice, 
out  of  the  Treasury,  subject  to  the  same  control  as  is  exercised 
on  lilce  estimates  or  accounts  by  the  First  Auditor  or  First  Comp- 
troller of  the  Treasury. 

-Act  June  22,  1870,  c.  150,  S  15,  16  Stat.  164. 

The  designations  of  the  First  Auditor  and  First  Comptroller  of  the  Treas- 
ury were  changed  by  the  Dockery  Act  of  July  31,  1894,  c  174,  }§  3,  4,  ante,  §§ 
402,  417. 

§   545.  (R.  S.  §  370.)     Traveling  expenses  of  officers  of  the  Depart- 
ment. 
Whenever  the  Solicitor-General,  or  any  officer  of  the  Department 
of   Justice,  is  sent  by  the  Attorney-General  to  any  State,  District, 
or  Territory,  to  attend  to  any  interest  of  the  United  States,  the  per- 
son   so  sent  shall  receive,  in  addition  to  his  salary,  his  actual  and 
necessary  expenses  while  absent  from  the  seat  of  Government;  the 
accoiint  thereof  to  be  verified  by  affidavit. 
Act  June  22,  1870,  c  150,  S  5,  16  Stat.  162. 

Kotes  of  Decisions 

7'ravellng  expenses.— A  district  attor-  penaes  necessarily  incurred.     U.  S.  v. 

^^^  sent  by  the  Attorney  General   to  Fleming  (1897)  80  Fed.  372.  25  C.  C. 

conduct  a  cause  in  a  court  outside  of  A.  498. 
^'^  <iistrict  is   entitled  to  recover  ex- 

§  546.   (R.  S.  §  371.)     Disbursement  of  moneys. 

A.11  nioneys  drawn  out  of  the  Treasury  upon  the  requisition  of  the 
Attorney-General  shall  be  disbursed  by  such  one  of  the  clerks  in 
'"C   iDcpartment  of  Justice  as  the  Attorney-General  may  designate. 
-A.ct  June  22,  1870,  c.  150,  §  11,  16  Stat.  163. 

A.  disbursing  clerk  is  provided  for  by  the  annual  appropriations  for  the  De- 
^^-rtment  for  recent  years.  The  provision  for  such  clerk  for  the  fiscal  year 
1^X7  was  $2,750,  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat. 

5  ^^7,  (Act  July  31,  1894,  c.  174,  §  13.)     Disbursement  of  salaries 

of  judges,  etc. ;  certificates  of  non-absence  or  cause  of  absence. 

,  J^^clges  receiving  salaries  from  the  Treasury  of  the  United  States 

ofr^    be  paid  monthly  by  the  disbursing  officer  of  the  Department 

Jxistice,  and  to  him  all  certificates  of  nonabsence  or  of  the  cause 

p     absence  of  judges  in  the  Territories  shall  be  sent.      Interstate 

J^^^rnerce  Commissioners  and  other  officers,  now  paid  as  judges 

f^^»   shall  be  paid  monthly  by  the  proper  disbursing  officer  or  officers. 

^^^    Stat.  210.) 

.^^^ITiese  provisions  were  part  of  section  13  of  the  Dockery  Act,  cited  above. 
"*^li.e  preceding  portion  of  the  section,  providing  for  the  examination  of  accounts 
^^  judicial  officers  in  the  Department  of  Justice  before  transmission  to  the 
^X^ireasury  Department  for  settlement,  is  set  forth  ante,  §  432. 

_  ir«tes  of  Deoisions 

gl^^'^^tructlon  in  general^-This  provi-  sented,   and  approved   as   required  by 

Y^^  ^    xneans  that  before  such  accounts  Act  Feb.  22,  1875,  c.  95,  §  1,  18  Stat 

ti^^f'Uismitted  to  the  Treasury  for  set-  333.     Summey  v.  U.  S.  (1004)  39  Ct. 

^^^ent  they  shaU  be  made  out,  pre-  CL  199, 
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§   548  DEPARTMENT  QF  JUSTICE  (Tit.  8 

§  548.  (R.  S.  §  372.)     Records  formerly  appertaining  to  the  office 
of  agent  of  the  Treasury. 

The  Solicitor  of  the  Treasury  shall  have  charge,  within  the  De- 
partment of  Justice,  of  the  books,  papers,  and  records  formerly  ap- 
pertaining to  the  office  of  agent  of  the  Treasury,  or  to  the  super- 
intendence of  the  collection  of  outstanding  direct  taxes  and  internal 
duties  which  have  been  transferred  to  him  by  the  act  of  May  twenty- 
nine,  eighteen  hundred  and  thirty,  and  remain  in  his  charge;  and 
of  the  seal  adopted  for  the  office  of  the  Solicitor  of  the  Treasury. 
Act  May  29,  1830,  c  158,  S  2,  4  Stat.  414.  Act  Feb.  22»  1849.  c.  61,  S  2, 
9  Stat.  347. 

§  549.  (R.  S.  §  373.)     Liability  of  district  attorney  upon  receiving 

a  bond  for  suit. 
Whenever  the  Solicitor  of  the  Treasury  receives  information  from 
a  collector  of  duties  that  such  collector  has  delivered  any  bond  for 
duties  to  a  district  attorney  for  suit,  the  Solicitor  of  the  Treasury 
shall  make  such  entry  thereof  as  that  the  attorney  may  duly  appear 
chargeable  therewith,  until  the  amount  has  been  paid  to  the  United 
States,  or  he  has  obtained  judgment  thereon  and  delivered  execu- 
tion to  the  marshal,  or  otherwise  been  duly  discharged  therefrom. 

Act  May  29,  1830,  c.  153,  |  3,  4  Stat  414. 

Notes  of  Dooislons 

Instructions  to  distrlot  attorneys  re-  the  United  States.    (1837)  8  Op.  Atty. 

cslving    bonds.— The    Solicitor    of    the  Gen.  247. 

Treasury  may  grant  indulgences  upon         And   although    the    Solicitor  has   no 

custom  house  bonds  in  the  form  of  in-  jurisdiction    of   bonds    until   they    are 

structions    to    district    attorneys    who  placed  in  the  hands  of  district  attor- 

shall  hare  received  them  for  prosecu-  neys,  he  may,  in  proper  cases,  give  the 

tion,  in  such  cases  and  on  such  terms  instructions    conditionally    in    advance, 

as    shall   be   deemed   advantageous   to  as  to  the  course  to  be  pursued.    Id. 

§  550.  (R.  S.  §  374.)     Examination  of  reports  of  district  attorneys 
and  collectors  upon  bonds  delivered  for  suit. 

The  Solicitor  of  the  Treasury  shall  make  constant  and  strict 
examinations  and  comparisons  of  the  reports  made  by  collectors 
of  bonds  for  duties  delivered  by  them  to  district  attorneys  for  suit, 
and  of  the  returns  made  by  district  attorneys  of  such  bonds  so  re- 
ceived by  them. 

Act  May  29,  1830,  c.  153,  |  3,  4  Stat  414. 

§  551.  (R.  S.  §  375.)     False  reports  of  bonds  delivered  for  suit. 

Whenever  it  appears  that  any  collector  has  made  return  of  any 
bond  as  in  suit,  or  delivered  for  suit,  which  is  not,  at  the  time,  in 
suit,  or  delivered  for  suit,  or  has  returned  any  bond  as  in  suit  for 
the  whole  amount  thereof,  when  part  thereof  has  been  paid  to  him, 
or  as  in  suit  for  more  than  is  actually  due  thereon,  the  Solicitor  of 
the  Treasury  shall,  immediately  upon  discovery  thereof,  communi- 
cate the  facts  to  the  President  of  the  United  States. 
Act  May  29,  1830,  c.  153,  S  3,  4  Stat.  414. 

§  552.  (R.  S.  §  376.)  Measures  taken  for  the  discovery  of  frauds. 
The  Solicitor  of  the  Treasury,  under  direction  of  the  Secretary 
of  the  Treasury  shall  take  cognizance  of  all  frauds  or  attempted 
frauds  upon  the  revenue,  and  shall  exercise  a  general  supervision 
over  the  measures  for  their  prevention  and  detection,  and  for  the 
prosecution  of  persons  charged  with  the  commission  thereof. 
Act  March  3,  1863,  c  76,  S  2,  12  Stat  739. 

Kotes  of  Beoisions 

AMthority  of  Attornsy  General.— The  neys  in  the  matter  of  the  progecntion 

Attorney   General  has   no  proper  an-  and    punishment   of   frauds    upon    the 

thority  and  should  refrain  from  inter-  revenue.      (1894)    20   Op.    Atty.    Gen. 

fering  by  directions  to  district  attor-  715. 
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i: 
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Authority  of  Soorotary  of  Treasury. 

—An  action  for  the  recovery  of  duties 
on  goods  previously  smuggled  would  be 
simply  an  action  of  assumpsit,  not  in- 
volving any  issue  of  fraud,  and  there- 
fore not  coming  under  the  direction  of 


the  Secretary  of  the  Treasury.     (1894) 
20  Op.  Atty.  Gen.  714. 

The  Secretary  of  the  Treasury,  and 
not  the  Attorney  General,  should  direct 
prosecutions  for  fraud  or  attempted 
fraud  upon  the  revenue.  (1894)  20  Op. 
Atty.  Gen,  715. 

§  553.  (R.  S.  §  377.)     Rules  established  by  Solicitor  of  Treasury 
respecting  suits. 

The  Solicitor  of  the  Treasury  shall  establish  such  regulations,  not 
inconsistent  with  law,  with  the  approbation  of  the  Secretary  of  the 
Treasury,  for  the  observance  of  collectors  of  the  customs,  and,  with 
the  approbation  of  the  Attorney-General,  for  the  observance  of  dis- 
trict attorneys  and  marshals  respecting  suits  in  which  the  United 
States  are  parties,  as  may  be  deemed  necessary  for  the  just  respon- 
sibility of  those  officers,  and  the  prompt  collection  of  all  revenues 
and  debts  due  and  accruing  to  the  United  States.  But  this  section 
does  not  apply  to  suits  for  taxes,  forfeitures,  or  penalties  arising: 
under  the  internal-revenue  laws. 

Act  May  29,  1830,  c  153,  §  7,  4  Stat.  415. 

Provisions  for  similar  regulations  respecting  suits  under 'the  internal  revenue 
Uws  were  made  by  R.  S.  §  3215,  post,  S  5939. 

lT«tefl  of  Deoisions 


the  Attorney  General,  prohibiting  such 
a  compromise  except  under  special  cir- 
cumstances. U.  S.  V.  Beebe  (1901)  21 
Sup.  CL  371,  374,  180  U.  &  343,  45 
L.  Ed.  563. 


Violation  of  regulations.— A  district 
attorney  bad  no  power  to  agree  upon 
a  compromise  of  a  claim  in  suit  in  fa- 
vor of  the  United  States,  contrary  to 
regulations  established  by  the  Solici- 
tor of  the  Treasury,  and  approved  by 

§  554.  (R.  S.  §  378.)     Report  by  Solicitor  of  Treasury  of  moneys 
recovered. 

The  Solicitor  of  the  Treasury  shall  report  all  moneys  recovered 
or  collected  under  his  direction  to  the  officer  from  whom  the  bond 
or  other  evidence  of  debt  was  received,  who  shall  give  proper  credit 
therefor;  and  he  shall  report  in  like  manner  all  credits  allowed  by 
due  course  of  law  on  any  suits  under  his  direction. 
Act  May  29,  1830,  c.  153,  §  6,  4  Stat.  415. 

§  555.  (R.  S.  §  379.)     Instructions  by  Solicitor  of  Treasury  to 

district  attorneys  and  other  officers. 
The  Solicitor  of  the  Treasury  shall  have  power  to  instruct  the 
district  attorneys, .  marshals,  and  clerks  of  the  circuit  and  district 
courts  in  all  matters  and  proceedings  appertaining  to  suits  in  which 
the  United  States  is  a  party  or  interested,  except  suits  for  taxes, 
penalties,  or  forfeitures  under  the  internal-revenue  laws,  and  to  cause 
them,  or  either  of  them,  to  report  to  him  from  time  to  time  any 
information  he  may  require  in  relation  to  the  same. 

Act  May  29,  1830.  c.  153,  §  5,  4  Stat.  415. 

Notes  of  Deeisions 


Uilted  States  m  party  interested.— 

In  proceedings  taken  by  a  district  at- 
torney of  the  United  States,  by  order 
of  the  Attorney  General  at  the  re- 
quest of  the  Secretary  of  War,  and  con- 
ducted under  directions  of  the  latter, 
to  secure  the  condemnation  of  private 
lands  within  the  limits  of  his  district 
for  the  purpose  of  erecting  fortifica- 
tions thereon  for  the  use  of  the  Unit- 
ed States,  he  is  performing  his  official 
duties  as  district  attorney  of  the  Unit- 
ed States,  and  is  not  entitled  to  any 
extra  or  special  compensation  for 
them.    United  States  v.  Johnson  (1899) 

1  U.S.C0MP.'16— 19 


173  U.  S.  363,  19  Sup.  Ct  427,  430, 
43  L.  Ed.  731. 

A  direction  to  stay  proceedings  in  a 
suit  commenced  on  a  duty  bond  is 
clearly  an  instruction  in  a  matter  ap- 
pertaining to  a  suit  in  which  the  Unit- 
ed States  is  a  party,  and  therefore 
plainly  within  the  statute  ♦  ♦  ♦  a 
direction  to  the  district  attorney  to 
stay  the  commencement  of  a  suit  on  a 
duty  bond  handed  oyer  to  him  by  the 
collector,  in  such  cases  and  on  such 
terms  a6  shall  be  4een;ied  advanta- 
geous to  the  United  States,  is  also  an 
instruction   in   a   matter    appertaining 
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to  a  suit  in  which  the  United  States 
is  interested,  and  may  lawfully  be  giv- 
en by  the  SoUcitor.  (1837)  3  Op.  Atty. 
Gen.  251. 

It  is  not  necessary  for  the  Solicitor 
to  use  the  name  of  the  President  in  his 
directory  correspondence.  On  the  oth- 
er hand,  it  is  not  intended  by  the  stat- 
ute to  confer  on  the  Solicitor  a  man- 
datory power  independent  of  the  au- 
thority of  the  President,  or  of  the 
heads  of  department  On  the  contrary, 
by  the  tenor  of  the  statute  itself,  and 
by  a  subsisting  general  order  of  the 
President,  the  Solicitor,  in  giving  his 
instructions,  is  to  act  upon  advice  of 
the  Attorney  General,  or  special  di* 
rection  of  the  Secretary  within  whose 
department  any  suit  in  law  may  arise; 
and  he  is  subject  to  the  direction,  both 
general  and  special,  of  the  President. 
(1855)  7  Op.  Atty.  Gen.  475. 

§  556.  (R.  S.  §  380.)  Conduct  of  suits  involving  national  banks. 
All  suits  and  proceedings  arising  out  of  the  provisions  of  law 
governing  national  banking  associations,  in  which  the  United  States 
or  any  of  its  officers  or  agents  shall  be  parties,  shall  be  conducted 
by  the  district  attorneys  of  the  several  districts  under  the  direction 
and  supervision  of  the  SoHcitor  of  the  Treasury. 

Act  Feb.  25,  1863,  c.  58,  §  55,  12  Stat.  680.    Act  Jane  3,  1864,  c  106,  §  56. 
13  Stat.  116. 

Notes  of  DooUions 


No  statutory  provision  gives  to  the 
Secretary  of  the  Treasury  any  direct 
control  over  suits  instituted  for  the 
collection  of  unpaid  duties.  This  sec- 
tion places  these  matters  in  charge 
of  the  Solicitor  of  the  Treasury.  As 
matter  of  prudent  administration,  the 
discretion  of  the  Solicitor  of  the 
Treasury  should  be  exercised  under 
the  supervision  and  with  the  approba- 
tion  of  the  Secretary  or  the  bead  of 
the  department  to  which  the  Solicitor 
is  attached  as  subordinate.  (1881)  17 
Op.  Atty.  Gen.  143. 

An  action  for  the  recovery  of  duties 
on  goods  previously  smuggled  would  be 
a  suit  'in  which  the  United  States  is 
a  party,  or  interested,"  and  as  such 
the  Solicitor  of  the  Treasury  has  pow- 
er to  instruct  in  k^egard  thereto. 
(1894)  20  Op.  Atty.  Gen.  714. 


Construction  m  directory.— This  pro- 
vision is  merely  directory.  Kennedy  v. 
Gibson  (1869)  8  Wall.  498,  504,  19  L. 
Ed.  476. 

This  section  is  directory,  and  an  ac- 
tion to  enforce  an  assessment  against 
stockholders  in  a  national  bank  may  be 
brought  by  the  receiver's  special  attor- 
ney. McCormick  v.  Smith,  130  P.  999, 
23  Idaho,  487. 

As  counsei  for  receiver  of  bank.— Un- 
der section  556,  it  is  the  duty  of  the  dis- 
trict attorney  to  act  as  counsel  for  the 
receiver  of  an  insolvent  national  bank, 
such  receiver  being  a  United  States  of- 
ficer, appointed  by  the  comptroller  of 
the  currency;  and  the  appointment  of 
special  counsel  by  such  receiver, 
though  sanctioned  by  the  comptroller, 
does  not  affect  such  district  attorney's 
right  to  fees  as  such  counsel,  in  suits 
to  which  the  receiver  was  a  party,  it 
appearing  that  he  was  ready  and  of- 
fered to  perform  them,  and  did  per- 
form them  so  far  as  the  opposition  of 
the  receiver  allowed— no  want  of  skill, 
diligence,  or  industry  being  imputed  to 
him.  Set  aside  by  circuit  judge  (C.  0. 
1888)  36  Fed.  487.  Gibson  v.  Peters 
(C.  C.  1888)  35  Fed.  721,  judgment  af- 
firmed (1893)  14  S.  Ct.  134,  150  U.  S. 
342,  37  L.  Ed.  1104, 

A  district  attorney  need  not  wait  un- 
til actually  instructed  by  the  solicitor 
of  the  treasury,  to  enter  on  the  duties 
of  counsel  to  the  receiver,  but,  if  the 
solicitor  fails  to  give  directions,  he 
may  nevertheless  enter  on  the  duties, 
and  recover  compensation  from  the  re- 
ceiver.    Id. 

(290) 


A  receiver  of  a  national  bank  is  an 
officer  of  the  United  States.  Freling- 
huyeen  v.  Baldwin  (D.  C.  1882)  12  Fed. 
395,  396. 

Suits  and  proceedings  instituted  by 
the  receiver  of  a  failed  national  bank 
to  enforce  the  payment  of  a  debt  which 
may  be  maintained  in  a  state  court  as 
well  as  in  a  United  States  court,  fall 
within  this  section,  and  are  therefore 
to  be  conducted  by  district  attorneys 
under  the  direction  of  the  Solicitor  of 
the  Treasury.  (1892)  20  Op.  Atty. 
Gen.  476. 

Under  this  section  district  attorneys 
are  charged  with  the  duty,  under  the 
direction  of  the  solicitor  of  the  treas- 
ury, of  conducting  suits  brought  by  re- 
ceivers of  national  banks  in  collecting 
assets  and  winding  up  their  affairs, 
and  they  are  not  entitled  to  any  com- 
pensation or  allowance  therefor  be- 
yond the  salary  attached  to  the  office. 
Gibson  v.  Peters  (1893)  14  Sup.  Ct 
134,  150  U.  S.  342,  37  L.  Ed.  1104,  re- 
versing (C.  C.  1888)  35  Fed.  721,  727, 
wherein  it  was  held  that  R.  S.  §  299, 
post,  §  1382,  did  not  apply  to  such 
suits  or  affect  the  right  of  the  dis- 
trict attorney  to  recover  a  reasonable 
compensation  for  services  therein  be- 
yond fees  allowed  by  law. 

Compensation,  and  from  what  funds 
paid.— 'The  compensation  of  the  district 
attorney  in  such  suits  is  not  limited  to 
the  fees  prescribed  by  law  in  suits  to 
which  the  United  States  is  a  party; 
but,  the  United  States  not  being  a  par- 
ty to  or  interested  in  such  suits,  and  the 
district  attorney's  compensation  therein 


Tit  8)  DEPARTMENT  OF  JUSTICE  §   660 

Qot  being  audited  by  any  of  the  treasury  for  his  services,  upon  approval  thereof 
^^cetn  to   whose   supervision   his   ac-  by  the  Attorney  General,  may  properly 
^ttnta  as  district  attorney  are  subject-  be  paid  out  of  the  appropriation  for  the 
^, lie  is  entitled  to  the  usual  compen-  payment  of  miscellaneous  expenses  au- 
ction for  such  services,  to  be  paid  out  thorised     by    the    Attorney    General 
JUbe  assets  of  the  bank.    Gibson  v.  Pe-  (1888)  19  Op.  Atty.  Gen.  152. 
J^B  (1888)  35  Fed.  721,  jud|?ment  af-  The  expenses  of  proceedings  institut- 
y^ed  (1893)  14  Sup.  Ct  134,  150  U.  ed  by  the  Comptroller  of  the  Currency 
^342,  37  K  Ed.  1104.  fop  the  forfeiture  of  the  charter  of  a 
fhe  district  attorney's  compensation  national  banking  association,  including 
^«refor  is  not  regulated  by  the  fee  bill  the  fee  of  the  United  States  attorney 
P^«8crib€d  by  statute,  nor  should  it  be  for  his   services  in   such   proceedings, 
*^a  by  the  government  and  not  out  of  should  be  defrayed  out  of  the  funds  or 
^jefnn^j  ^f  tjj^  ^rust,  but  the  amount  as&ets   of  the  association.      (1890)    19 
''* 'eesto  be  allowed  in  any  given  case  is  Op.  Atty.  Gen.  633, 
fitter  to  be  adjusted  by  the  Comp- 
poller  in  the  exercise  of  a  legal  discre-  Cited     without     definite     application, 
.1^  under  the  advice  of  the  SoUcitor  of  Colman  v.  U.  S.   (1895)   66  Fed.  695, 
^ll  Treasury.    (1892)  20  Op.  Atty.  Gen.  699,  14  0.  O.  A.  65;   U.  S.  v.  Rea-Read 
1^                    .  Mill  &  Elevator  Co.   (C.  C.  1909)  171 
^*e  account  of  the  district  attorney  Fed.  501. 

^^y.    (R.  S.  §  381.)     Duties  of  United  States  attorneys. 
p^j^r^   ^lie  prosecution  of  any  suit  for  money  due  the  Post-Office  De- 
^e  J??^^^'  ^^^  United  States  attorney  conducting  the  same  shall  obey 
^*^  Sections  which  may  be  given  him  by  the  Department  of  Justice, 
p  .^  ^""^^t  June  8,  1872,  c  835,  |  309,  17  Stat.  324. 

^^    (R.  S.  §  382.)     Proceedings  in  equity  in  cases  of  Post-Office 

^^  j^  apartment. 

^i^v  ^  ^n  proceedings  at  law  for  money  due  the  Post-Office  Depart- 
/^     are  fruitless,  the  Department  of  Justice  may  direct  the  insti- 

^^>K:^n  of  a  suit  in  chancery,  in  any  United  States  district  or  circuit 
court,  to  set  aside  fraudulent  conveyances  or  trusts,  or  attach  debts 
due  the  defendant,  or  obtain  any  other  proper  exercise  of  the  pow- 
ers of  equity  to  have  satisfaction  of  any  judgment  against  such  de- 
fendant. 

Act  June  8,  1872,  c.  835,  }  310,  17  Stat.  324. 

§  559.  (R.  S.  §  383.)     Publication  of  opinions. 

The  Attorney-General  shall  from  time  to  time  cause  to  be  edited, 
and  printed  at  the  Government  Printing-Office,  an  edition  of  one 
thousand  copies  of  such  of  the  opinions  of  the  laW-officers  herein 
authorized  to  be  given  as  he  may  deem  valuable  for  preservation  in 
volumes,  which  shall  be,  as  to  size,  quality  of  paper,  printing,  and 
binding,  of  uniform  style  and  appearance,  as  nearly  as  practicable, 
with  volume  eight  of  such  opinions,  published,  by  Robert  Farnham, 
in  the  year  eighteen  hundred  and  sixty-eight.  Each  volume  shall 
contain  proper  head-notes,  a  complete  and  full  index,  and  such  foot- 
notes as  the  Attorney-General  may  approve.  Such  volumes  shall 
be  distributed  in  such  manner  as  the  Attorney-General  may  from 
time  to  time  prescribe. 

Act  June  22,  1870,  c  150,  §  18,  16  Stat.  165. 

Appropriations  have  been  made  regularly  for  employment  of  a  competent 
person  to  edit  and  prepare  for  publication  the  successive  volumes  of  Opinions 
of  the  Attorney-General,  in  accordance  with  this  section.  The  appropriation 
for  Vol.  20  was  by  Act  March  4,  1913,  c.  149,  37  Stat.  925. 

§  560.  (R.  S.  §  384.)     Report  of  business  and  statistics. 

It  shall  be  the  duty  of  the  Attorney-General  to  make  to  Congress, 
at  the  commencement  of  each  regular  session,  a  report  of  the  busi- 
ness of  the  Department  of  Justice  for  the  last  preceding  fiscal  year, 
and  of  any  other  matters  appertaining  thereto  that  he  may  deem 
proper,  including  a  statement  of  the  several  appropriations  now  or 
which  may  hereafter  be  placed  under  its  control,  the  amount  ap- 
propriated, and  a  detailed  statement  of  the  amounts  used  for  de- 
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fraying  the  expenses  of  the  United  States  courts  in  each  judicial 
district;  also  the  statistics  of  crime  under  the  laws  of  the  United 
States,  and  a  statement  of  the  number  of  causes,  civil  and  criminal, 
pending  during  the  preceding  year  in  each  of  the  several  courts  of 
the  United  States. 

Act  June  22.  1870,  c.  150,  i  12,  16  Stat.  164.  Act  March  3,  1873,  c.  238,  f 
1,  17  Stat.  578. 

Further  requirements  as  to  matters  to  be  included  in  the  report  of  the 
Attorney-General,  contained  in  Act  June  20,  1874,  c.  328,  S  ^  and  Act  June 
30,  1879,  c.  52.  §  3,  are  set  forth  post,  §{  561,  562. 

A  report  of  the  suits  under  Jud.  Code,  f  180.  post,  §  1171,  in  which  a 
final  judgrment  or  decree  has  been  rendered,  was  required  by  Jud.  Code,  f 
183,  post,  $  1174. 

Provisions  applicable  to  all  the  Departments,  as  to  the  time  of  making 
annual  reports,  and  the  time  of  furnishing  copies  thereof  to  the  printer,  were 
contained  in  R.  S.  §f  195,  196,  and  Act  July  1,  1916,  c.  209,  §  8,  ante,  H  278^ 
279,  279a. 

§  561.  (Act  June  20,  1874,  c.  328,  §  1.)     Report  of  expenditure  of 
contingent  fund. 
The  Attorney-General  shall  hereafter  annually  report  to  Con- 
gress, in  detail,  the  items,  amounts,  and  causes  of  expenditure  of 
the  contingent  expenses  of  thfe  Department.     (18  Stat.  109.) 

This  was  a  provision  accompanying  an  appropriation  for  contingent  ex- 
penses of  the  Department  in  the  legislative,  executive,  and  judicial  appro- 
priation act  for  the  fiscal  year  1875,  cited  above. 

Provisions  applicable  to  all  the  Departments,'  as  to  reports  of  expenditures 
of  contingent  funds,  were  contained  in  R.  S.  f  193,  ante,  S  275. 

§  562.  (Act  June  30,  1879,  c.  52,  §  3.)  Report  of  payments  from 
appropriations. 
The -Attorney-General  shall  include  in  his  annual  report  a  state- 
ment of  all  payments  or  expenditures  during  any  fiscal  year  out  of 
any  appropriation  fund  subject  to  requisitions  by  him.  (21  Stat. 
44.) 

This  section  was  part  of  an  act  making  appropriations  for  certain  judicial 
expenses  of  the  government,  etc.,  cited  above. 

Provisions  for  requisitions  by  the  Attorney-General  for  moneys  appro- 
priated for  the  Department  were  made  by  R.  S.  f  369,  ante,  f  544. 

§  563.  (R.  S.  §  385.)     Report  of  additional  attorneys  and  counsel 
employed. 

The  Attorney-General  shall  make  an  annual  report  to  Congress 
of  the  names  of  all  persons  employed  or  retained  as  attorneys  or 
counselors  at  law  to  assist  any  district  attorneys  in  the  performance 
of  their  duties,  stating  where  and  upon  what  business  each  was  em- 
ployed, and  the  compensation  paid  to  each. 

Act  April  10,  18G9,  c.  25,  16  Stat.  46. 

Provisions  for  employment  of  such  additional  attorneys,  etc.,  were  made 
by  R.  S.  §  363,  ante,  §  538. 

Further  requirements  as  to  similar  matters  to  be  reported,  contained  in  Act 
May  28,  1896,  c.  252,  §  23,  are  set  forth  post,  f  564. 

Provisions  applicable  to  all  the  Departments,  as  to  the  time  of  making 
annual  reports,  and  the  time  of  furnishing  copies  thereof  to  the  printer,  were 
made  by  R.  S.  {§  195,  196,  ante,  if  278,  279. 

§  564.  (Act  May  28,  1896,  c.  252,  §  23.)     Report  of  assistants  to 
district  attorneys  and  marshals^'  deputies  and  assistants. 

The  Attorney-General  shall,  in  his  annual  report  to  Congress  each 
year,  include  a  statement  in  detail  showing  for  the  preceding  fiscal 
year  the  number  of  assistant  district  attorneys  employed,  the  salaries 
of  each;  the  number  of  clerical  assistants  employed  for  each  dis- 
trict attorney,  the  salaries  of  each ;  the  amount  expended  for  neces- 
sary subsistence,  and  actual  and  necessary  traveling  expenses  of 
each  district  attorney  and  his  assistants;  the  number  of  office  dep- 
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W/esand  clerical  assistants  employed  for  each  marshal,  the  salaries 

M  to  each ;   the  amount  expended  for  necessary  subsistence  and 

Actual  and  necessary  traveling  expenses  of  each  marshal  and  his 

^^ce  deputies,  and  the  number  of  field  deputy  marshals  employed 

^y  each  marshal  and  the  amount  of  fees  earned  by  and  the  com- 

P^nsa^tion  paid  to  each  of  them  out  of  such  fees.     (29  Stat.  185.) 

Q71us  section  was  part  of  the  leinslatiye,  executive,  and  Judicial  appropria- 

tfoA    jict  for  the  fiscal  year  1S97,  cited  above. 

.^.nthority  to  appoint  assistant  district  attorneys  was  given  by  section  8 

^^      ^-liis  act,   post,   §  1420;    and  provisions  for  employment  by  marshals  of 

^^X>xa  Aies  and  clerical  assistance  were  made  by  section  10  thereof,  post,  S  1422. 

§  ^S^       (R.   S.   §  386.)     Distribution   of  statutes  and   reports   to 
J^J«.<:3gcs. 
TrM.^       Department  of  Justice  shall  be  charged  with  the  distribution 
to  ^J^^^       various  judges  and  courts  of  the  statutes,  reports,  and  other 
judic:  i.^a_:i^  documents  provided  by  law. 

^-^st  March  8,  1873,  c.  238,  i  2,  17  Stat.  578. 
^  ^^-^zifc    much  of  this  section  as  charged  the  Department  of  Justice  with  the 
^•'^■fc  *^r4bution  of  the  reports  of  the  Supreme  Court  was  repealed,  and  the  Sec- 
^^"^«*^:»y  of  the  Interior  was  charged  with  such  distribution,  by  provisions  of 
^•^^^=^       Feb.  12,  1889,  c.  136,  25  Stat.  661,  which  amended  R.  S.  f  683.     But 
3.  f  683,  was  repealed,  and  different  provisions  for  distribution  of  copies 
he  Supreme  Court  Reports  were  made,  by  Jud.  Code,  S  227,  post,  §  1203. 


V-  ^^  -H=ovisions  regulating  the  distribution  of  the  statutes  were  made  by  Act 
C^:»=^««  20,  1874,  c  333,  18  Staf.  113,  and  Act  Aug.  7,  1882,  c.  433,  §  1,  22 
^*^^^-^.  336;  and  subsequent  provisions  for  the  printing  and  distribution  of 
^]^^X:^:^«s  of  the  Revised  Statutes  and  the  Supplements  thereto,  and  of  pamphlet 
^^^t»':».«8  and  bound  volumes  of  the  Statutes  at  Large,  were  made  by  the  Print* 
K^:«-       and  Binding  Act  of  Jan.  12,  1895,  c.  23,  {  73,  pars.  18-25,  post,  |§  7070- 

^^^^  -  (R.  S.  §  387.)     Register  of  statutes  and  reports  distributed. 
^    ^>  register  of  the  statutes  of  the  United  States  and  reports  of  the 
^^ipreme  Court  shall  be  kept,  under  the  authority  of  the  head  of 
tie  Department  of  Justice,  showing  the  quantity  of  each  kind  re- 
ceived  by  him  from  the  Secretary  of  the  Interior;    and  it  shall  be 
iis  duty  to  cause  to  be  entered  in  such  register,  and  at  the  proper 
time,    when,  where,  and  to  whom  the  same,  or  any  part  of  them, 
/iave  f>een  distributed  and  delivered,  and  to  report  the  same  to  Con- 
gress   in  his  annual  report. 

-A.ot:    March  3,  1873,  c.  238,  |  3,  17  Stat.  678. 
.  S^e    notes  to  preceding  section  as  to  subsequent  provisions   for  distribu- 
^o«i    of  statutes. 
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Sec.  Sec. 

567.  EstabUshment    of    the    Post-Office      586. 

Department. 

568.  Assistant  Postmasters-General.  587. 

569.  Fourth  Assistant  Postmaster-Gen- 

eral. 588. 

570.  Assistant     Attorney-General      for      589. 

Post-Office  Department.  590. 

570a.  Solicitor  for  Post  Office  Depart-      591. 
ment. 

571.  Oath  of  office;  before  whom  taken.      592. 

572.  Clerks  and  employes.  593. 

573.  Assistant  saperintendents  of  free- 

delivery;    -per  diem  for  traveling      594. 
expenses. 

574.  Agents     to    superintend    Railway      595. 

Mail    Service;     salary    and    ex- 
penses;   salaries,  etc.,  of  certain  * 
officers,  to  be  charged  to  appro-      596. 
priation  for  mail   transportation 
and  free  delivery  system.                     597. 

575.  Agent     to     superintend     Railway 

Mail    Service;     salary    and    ex-      598. 
penses. 

576.  Superintendent    of    Railway    Mail      599. 

Service   and   chief   of   post-office 
inspectors;   allowance  for  travel-      600. 
ing  expenses. 

577.  Assistant    general    superintendent 

and    chief    clerk,    Railway    Mail      601. 
Service. 

578.  Superintendent  of  Division  of  Fi-      002. 

nance,  in  office  of  Third  Assist- 
ant Postmaster-General.  603. 

579.  Purchasing  agent  for  Department; 

opp*>intment;    salary;    bond;    du-      604. 
ties;    purchases  of  supplies.  605. 

580.  Detail  of  clerks  from  Postal  Serv- 

ice   to    Post-Office    Department 
forbidden. 

581.  Seal.  606. 

582.  Duties  of  Postmaster-General. 
582a.  Rewards    for    detection,    etc.,    of 

post-office  burglars,  etc.  607. 

583.  First     Assistant     Postmaster-Gen- 

eral  may    be    authorized,  to   ap-      608. 
prove  bonds  of  postmasters. 

584.  Second  Assistant  Postmaster-Gen- 

eral may  be  authorized  to  sign      609. 
contracts    for    mail    transporta- 
tion. 

585.  Fourth  Assistant  Postmaster- Gen- 

eral   may    be   authorized    to    ap- 
prove postmasters'  bonds. 


Property  in  charge  of  the  Depart- 
ment. 

Postal  arrangements  with  foreign 
countries. 

Publication  of  postal  conventions. 

Blank-agency  at  Washington. 

Foreign  dead-letters. 

Date  of  orders,  entries,  contracts, 
etc.,  to  be  indorsed. 

Form  of  bonds  and  contracts. 

Copies  of  contracts  for  carrying 
mail. 

Orders  and  regulations  affecting 
accounts. 

Warrant  of  Postmaster-General, 
on  quarterly  statement  of  Audi- 
tor. 

Postal  revenues  and  collections  to 
be  paid  into  the  Treasury. 

Deposits,  how  brought  into  the 
Treasury. 

Designation  of  officer  to  sign  war- 
rants and  drafts. 

Designation  of  employ^  to  sign 
warrants  and  drafts. 

Disbursements  for  post-route  maps ; 
pay-rolls  of  topographer's  office; 
vouchers. 

Investigating  and  remitting  fines, 
penalties,  and  forfeitures. 

Discharge  of  judgment  debtors 
from  imprisonment. 

Subsequent  execution  on  same 
judgment. 

Reports   of  Postmaster-General. 

Report  to  include  estimates  of 
revenue  and  expenditures,  and 
statement  of  receipts  and  expen- 
ditures. 

Obtaining  data  of  cost  of  railway 
mail  transportation,  and  report 
thereon. 

Disposition  of  useless  papers  in 
the  Department. 

Disposition  of  useless  papers  in 
office  of  Auditor  for  Post-Office 
Department. 

Disposition  of  money -order  state- 
ments, paid  money-orders,  and 
lists  and  coupons  of  internation- 
al money-orders  in  office  of  Au- 
ditor for  Post-Office  Department 


§  567.  (R.  S.  §  388.)  Establishment  of  the  Post-Office  Depart- 
ment. 
There  shall  be  at  the  seat  of  Government  an  Executive  Depart- 
ment to  be  known  as  the  Post-Office  Department,  and  a  Postmaster- 
General,  who  shall  be  the  head  thereof,  and  who  shall  be  appointed 
by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate, 
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^^^  who  may  be  removed  in  the  same  manner ;  and  the  term  of 
^^^  Postmaster-General  shall  be  for  and  during  the  term  of  the 
'^resident  by  whom  he  is  appointed,  and  for  one  month  thereafter, 
.^%s  sooner  removed. 

Act  May  8,  1794,  c.  28,  I  3,  1  Stat  357.    Act  June  8,  1872,  c.  335,  ii  1,  2, 
17  Stat.  283. 

J^^  without  definite  application,  Cas.  1066;  U.  S.  v.  Warfield  (1909) 
^«Jtral  Trnst  Co.  v.  Central  Trust  Co.      170  Fed.  4^  95  C.  C.  A.  317,  24  L.  R. 


oyT^oiB  (1910)  30  Sup.  Ct.  341,  342,      A.  (N.  S.)  312,  17  Ann.  Cas.  1186. 
^  ^.  S.  251,  54  L.  Ed.  469,  17  Ann. 

^/^-  (R.  S.  §  389.)     Assistant  Postmasters-General. 

^^^Aere  shall  be  in  the  Post-Office   Department  three  Assistant 

3^  ."^^^asters-General,  who  shall  be  appointed  by  the  President,  by 

aQ^  ^vfth  the  advice  and  consent  of  the  Senate,  and  who  may  be  re- 

^/ff^^    in  the  same  manner,  and  who  shall  be  entitled  to  a  salary 

'-^^   thousand  dollars  a  year  each. 
JV*^^t:  June  8,  1872,  c.  335,  §  2,  17  Stat.  284.    Act  March  3,  1873,  c.  226,  §  3, 

^^^^at  508. 
^^^       provision  for  a  Fourth  Assistant  Postmaster-General,  contained  in  Act 
^  -^^^2±  3,  1891,  c.  541,  S  1,  is  set  forth  post,  S  569. 

i^^^  -^^propriations  for  the  Assistant  Postmasters-General  in  recent  years  are 
^^^5,000  each.  The  provisions  for  the  fiscal  year  1917  were  by  Act  May  10, 
Sr^>  c  117,  i  1.  39  Stat. 

N^^^^  case  of  the  death,  resignation,  absence,  or  sickness  of  the  head  of  any 
^^partment,  the  first  or  sole  assistant  thereof  is  required,  unless  otherwise 
Erected,  to  perform  the  duties  of  the  head  of  such  Department  until  a  suc- 
cessor is  appointed,  or  such  absence  or  sickness  shall  cease,  by  R.  S.  §  177,  set 
forth  ante,  §  259.  In  case  of  the  death,  resignation,  absence,  or  sickness  of  the 
head  of  any  Department,  except  where  the  Attorney  General  is  concerned,  the 
President  may  authorize  and  direct  the  head  of  any  other  Department  or  any 
officer  in  either  Department,  whose  appointment  is  vested  in  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate,  to  perform  the  duties  of  the 
vacant  ofiSce  until  a  successor  is  appointed,  or  the  sickness  or  absence  of  the 
incumbent  shall  cease,  by  R.  S.  §  179,  also  set  forth  ante,  §  261. 

Provisions  for  authorizing  the  Assistant  Postmasters-General  to  approve 
bonds  and  sign  contracts  in  the  name  of  the  Postmaster-General,  made  by 
Act  March  3,  1877,  c.  103,  §§  2,  3,  and  Act  Dec.  21,  1893,  c.  6,  are  set 
forth  post,  |§  583-585. 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensation 
appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts  are 
repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employes  ap- 
propriated for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensation 
of  such  officers  or  employes,  respectively,  until  otherw^ise  fixed  by  an  annual 
rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141,  §  6,  post,  § 
3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appropri- 
ated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat.  1049,  are  established  and 
continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
Congress,  by  8  6  of  said  act,  post,  §  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by 
any  act  shall  be  available  for  payment  to  any  person  receiving  more  than  one 
salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  §  6,  as 
amended  by  Act  Aug.  29,  1916,  c.  417,  post,  §  3230a. 

Cited    without     definite    application,      216  U.  S.  251,  54  L.  Ed.  469,  17  Ann. 
Central  Trust  Co.  v.  Central  Trust  Co.      Cas.  1066. 
of  Illinois  (1910)  30  Sup.  Ct.  341,  342, 

§  569.  (Act  March  3,  1891,  c.  541,  §  1.)     Fourth  Assistant  Post- 
master-General. 
For  Fourth  Assistant  Postmaster-General,   four  thousand  dol- 
lars.    (26  Stat.  944.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1892,  cited  above. 

The  appropriation  was  continued  in  the  subsequent  similar  acts,  and  the 
amount  was  increased,  in   recent   years,    to  $5,000.     The   provision  for   the 
fiscal  year  1917  was  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat 
See  notes  to  R.  S.  $  389,  ante,  §  56a 
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§  570.  (R.  S.  §  390.)  Assistant  Attorney-General  for  Post-Office 
Department. 

There  shall  be  employed  in  the  Post-Office  Department  one  As- 
sistant Attorney-General,  who  shall  be  appointed  by  the  Postmaster- 
General,  and  shall  be  entitled  to  a  salary  of  four  thousand  dollars  a  ' 
year. 

Act  June  8,  1872,  c.  335,  i  3,  17  Stat.  284. 

The  title  of  the  Assistant  Attorney  General  provided  for  by  this  section  was 
changed  to  that  of  Solicitor  for  the  Post  Office  Department,  and  his  salary 
fixed  at  $5,000,  by  a  provision  in  the  legislative,  executive,  and  judicial  appro- 
priation act  for  the  fiscal  year  1915,  Act  July  16,  1914,  c.  141,  §  1,  post,  S 
570a.  The  appropriations  for  the  Solicitor  for  the  Post  Office  Department  in 
the  subsequent  legislative,  executive,  and  judicial  appropriation  acts  was  at 
the  same  rate.  The  provision  for  the  fiscal  year  1917,  was  by  Act  May  10, 
1916,  c.  117,  §  1,  39  Stat  Appropriations  are  also  made  annually  for  assist- 
ant attorneys,  clerks,  etc.,  in  the  Division  of  the  Solicitor.  The  provisions  for 
the  fiscal  year  1917,  were  also  by  Act  May  10,  1936,  c  117,  f  1,  39  Stat, 

See  notes  to  8  568,  ante. 

§  570a.  (Act  July  16,  1914,  c.  141,  §  1.)  Solicitor  for  Post  Office 
Department. 

Office  of  the  Attorney  General :  *  *  Solicitor  for  the  Post  Of- 
fice Department,  $5,000:  Provided,  That  the  title  of  Assistant  Attor- 
ney General  for  the  Post  Office  Department  is  hereby  changed 
to  that  of  Solicitor  for  the  Post  Office  Department,  but  this  shall 
not  affect  the  status  of  the  present  incumbent  or  require  his  re- 
appointment.   (38  Stat.  497.) 

This  was  a  provision  in  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1915,  cited  above. 
See  notes  to  R.  S.  f{  389,  390,  ante,  f I  668,  670. 

Noter  of  Deoisioiui 

Assistant  Attorney  General  as  offloer  The  Assistant  Attorney  General  ap- 

of   Post   Ofhoe   Departments— It  is   no  pointed  by  the  Postmaster  General  was 

objection  to  a  "fraud  order"  issued  by  an  officer  of  the  Post  Office  Depart- 

the  Postmaster  General  under  B.  S.  §§  ment,   notwithstanding   the   making   of 

3929,  4041,  post,  |§  7411,  7573,  that  the  appropriations  for  his  salary  under  the 

Assistant  Attorney  General  for  the  de-  head  "Department  of  Justice."     (1893) 

partment  acted^.in  the  hearing  of  evi-  20  Op.  Atty.  Gen.  677,  681. 
'dence  before  the  issuance  of  the  order, 

and  in  recommending  it     People'is  U.  Cited    without    definite    application, 

S.   Bank  v.  Gibs-on   (C.   C.   1905)    140  McCollum  v.  U.  S.  (1881)  17  Ct.  CI.  92, 

Fed.  1,  6,  affirmed  (1908)  161  Fed.  286.  101. 
88  0.  C.  A.  332. 

§  571.  (R.  S.  §§  391.  392,  as  amended,  Act  March  5,  1874.  c-  46.) 
Oath  of  office;  before  whom  taken. 

Before  entering  upon  the  duties,  and  before  they  shall  receive 
any  salary,  the  Postmaster  General,  and  all  persons  employed  in 
the  postal  service,  shall  respectively  take  and  subscribe  before 
some  magistrate  or  other  competent  officer  authorized  to  adminis- 
ter oaths  by  the  laws  of  the  United  States,  or  of  any  State  or  Ter- 
ritory, the  following  oath  or  affirmation : 

"I,  A,  B.  do  solemnly  swear  (or  affirm,  as  the  case  may  be,)  that 
I  will  faithfully  perform  all  the  duties  required  of  me  and  abstain 
from  everything  forbidden  by  the  laws  in  relation  to  the  establish- 
ment of  post-offices  and  post-roads  within  the  United  States;  and 
that  I  will  honestly  and  truly  account  for  and  pay  over  any  money 
belonging  to  the  said  United  States  which  may  come  into  my  pos- 
session or  control;  and  I  also  further  swear  (or  affirm)  that  I  will 
support  the  Constitution  of  the  United  States ;  so  help  me  God." 

And  this  oath  or  affirmation  may  be  taken  before  any  officer  civil 
or  military  holding  a  commission  under  the  United  States,  and  such 
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^Kcer  is  hereby  authorized  to  administer  and  certify  such  oath  or 
^ffrmation. 

A.at  June  8,  1872,  c.  336,  S  16,  17  Stat.  287.    Act  March  6,  1874.  c.  46,  18 

St^t.   19. 

^I7lB«8e  two  sectioiuB  of  the  Revised  Statutes  incorporated  the  provisions  of 

«eoeion  16  of  Act  June  8,  1872,  c.  336,  first  above  cited.    That  section  was 

aoxe^zm^ed,  to  read  as  above  set  forth,  by  Act  March  6,  1874,  c.  46,  also  cited 

Bt^^^-v^^,  which,  though  passed  before  the  enactment  of  the  Revised  Statutes,  took 

eflP&<=?t,  by  virtue  of  R.  S.  §  5601,  post,  i  10,698,  as  a  subsequent  statute,  re- 

Dg  any  portion  of  the  revision,  inconsistent  therewith. 

e  oath  prescribed  by  R.  S.  %  1767,  post,  S  3218,  is  to  be  taken  by  any  per- 

^lected  or  appointed  to  any  office  of  honor  or  profit,  in  the  civil,  tnilitary, 

oc*      Ka.«ival  service,  except  the  President,  by  Act  May  13,  1884,  c.  46,  §  2,  post^ 

i  ^s^zaa 

Ntvtes  of  Deoisioiui 


tot 

irork 

Vagtl^ 


Oa^l%     «»f  postmasters./— A  mail  contrac- 
"Maot  draw  pay  for  b'ervices  or 
^videred  or  done  prior  to  his  tak- 
^Dath  prescribed  by  Act  March  3, 
^  ^  part  re-enacted  herein.    (1866) 

11,^^-     -Atty.  Gen.  498. 
^*^ii^    postmasters,  in  common  with 
•"  <^^*^^T  officers  of  the  United  Stetes, 
excei>t:     ^^  President,  are  now  required 
w  tt  *^®  ^*^^  ®'  o®^®  prescribed  in 

^^    *    1757,  post,  i  32ia  they  are  not 
exetKitfc't^d   from    taking   the   oath    pre- 

§572, 


scribed  by  this  act,  but  must  take  this 
also.     (1886)  18  Op.  Atty.  Gen.  182. 

Eligibility  of  Indian^— An  Indian  resid- 
ing in  the  Indian  Territory,  who  is  a 
member  of  one  of  the  tribes  there  and 
not  a  citizen  of  the  ynited  States,  and 
is  subject  to  tribal  jurisdiction,  is  not 
eligible  to  appointment  as  a  postmaster; 
he  being  incompetent,  in  contemplation 
of  law,  to  take  the  required  oath  of  of- 
fice.   (1886)  18  Op.  Atty.  Gen.  181. 

(R.  S.  §  393.)     Clerks  and  employes. 
There  shall  be  in  the  Post-Office  Department : 
^  ^^*^^  chief  clerk,  at  a  salary  of  two  thousand  two  hundred  dollars 

^j  ^J^  ^  superintendent  of  the  Post-Office  building  and  disbursing 
^ir*^»    at  a  salary  of  two  thousand  three  hundred  dollars  a  year. 

1    ^-^'^^  topographer,  at  a  salary  of  two  thousand  five  hundred  dol- 
^^  ^   year. 
^-'^■^  ^  stenographer,  at  a  salary  of  one  thousand  eight  hundred  dol- 

i,„^-'^^^  messenger  to  the  Postmaster-General,  at  a  salary  of  nine 

""^<^red  dollars  a  year. 

^~^^>.«  captain  of  the  watch,  at  a  salary  of  one  thousand  dollars  a 


Jars 


Le  engineer,  at  a  salary  of  one  thousand  six  hundred  dollars  a 


—^.^^■^e  assistant  engineer,  at  a  salary  of  one  thousand  dollars  a  year. 
^^""-**>.e  carpenter,  at  a  salary  of  one  thousand  two  hundred  and  fifty- 
^^^^   dollars  a  year. 
^^~*^rie  assistant  carpenter,  at  a  salary  of  one  thousand  dollars  a 

_^^^^^e  fireman  and  blacksmith,  at  a  salary  of  nine  hundred  dollars  a 

^^^wo  firemen,  at  a  salary  of  seven  hundred  and  twenty  dollars  a 
^V^T  each. 

*  Three  female  laborers,  at  a  salary  of  four  hundred  and  eighty  dol- 
lars a  year  each. 

In  the  office  of  the  money-order  system : 
One  superintendent,  at  a  salary  of  four  thousand  dollars  a  year. 
One  chief  clerk,  at  a  salary  of  two  thousand  dollars  a  year. 

In  the  office  of  foreign  mails : 
One  superintendent,  at  a  salary  of  four  thousand  dollars  a  year. 
One  chief  clerk,  at  a  salary  of  two  thousand  dollars  a  year. 

In  the  dead-letter  office : 
One  chief  of  division,  at  a  salary  of  two  thousand  five  hundred 
dollars  a  year. 

(297) 


§  672 


POST-OFFICE  DEPARTMENT 


(Tlt.B 


In  the  office  of  mail-depredations : 
One  chief  of  division,  at  a  salary  of  two  thousand  five  hundred 
dollars  a  year. 

In  the  office  of  the  blank-agency : 
One  superintendent,  at  a  salary  of  one  thousand  eight  hundred 
dollars  a  year. 

One  assistant  superintendent,  at  a  salary  of  one  thousand  six  hun- 
dred dollars  a  year. 

Four  assistants,  at  a  salary  of  one  thousand  two  hundred  dollars 
a  year  each. 

In  the  office  of  each  of  the  Assistant  Postmasters-General : 
One  chief  clerk,  at  a  salary  of  two  thousand  dollars  a  year. 

Act  June  8,  1872.  c.  335,  Si  3,  4,  17  Stat.  284.  Act  March  3,  1873,  c.  226,  § 
3,  17  Stet.  508. 

This  section  enumerated  the  subordinate  officers  in  the  Department  and  their 
salaries  at  the  time  of  the  compilation  of  the  Revised  Statutes,  as  authorized 
by  the  then  existing  statutes,  cited  above.  But  the  officers,  clerks,  and  others 
actually  appointed  or  employed,  and  their  respective  salaries  and  other  com- 
pensation, depend  on  the  specific  provisions  made  in  the  annual  appropriation 
acts,  each  providing  for  the  fiscal  year  next  following;  the  employment  or 
payment  of  6thers  being  forbidden  by  Act  Aug.  5,  1882,  c.  389,  §  4,  ante,  i 
249.  Subsequent  appropriation  acts  provided  for  officers  and  clerks  and  for 
salaries  different  from  those  fixed  by  the  above  section.  The  provisions  for 
the  fiscal  year  1917  were  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat. 

Special  provisions  for  an  assistant  general  superintendent  and  a  chief  clerk 
of  the  Railway  Mail  Service,  were  made  by  Act  April  16,  1890,  c.  85,  post,  | 
577. 

The  annual  appropriations  in  the  legislative,  executive,  and  judicial  appro- 
priation acts  provide  for  various  superintendents,  assistant  superintendents, 
and  other  officers  in  the  Department,  in  connection  with  the  several  branches 
of  the  Postal  Service.  The  provisions  for  the  fiscal  year  1917  were  by  Act 
May  10,  1916,  c.  117,  §  1,  39  Stat. 

The  appointment  of  a  purchasing  agent  for  the  Department  was  provided 
for  by  Act  AprU  28,  1904,  c.  1759,  S  3,  post,  §  579. 

The  detail  of  clerks  or  other  employes,  paid  from  general  appropriations  for 
the  postal  service,  from  any  branch  of  said  service,  to  any  of  the  offices  or  bu- 
reaus of  the  Post-Office  Department,  was  forbidden  by  Act  March  15,  1898, 
c.  68,  §  9,  post,  §  580. 

Provisions  applicable  to  all  the  Departments,  as  to  the  employment  of  clerks 
and  others,  were  made  by  R.  S.  §  169,  and  Act  Aug.  5,  1882,  c.  389,  §  4,  ante, 
§§  248,  249. 

Provisions  applicable  to  all  the  Departments,  as  to  the  duties  of  chief  clerks 
and  disbursing  clerks,  were  made  by  R.  S.  §S  173,  174,  176,  ante,  §§  255,  256, 
258. 
See  notes  to  §  568,  ante. 

(R.  S.  §  394.  Superseded.) 
This  section  of  the  Revised  Statutes  incorporated  a  provision  of  the  postal 
service  appropriation  act  for  the  fiscal  year  1874,  Act  March  3,  1873,  c.  231, 
S  1,  17  Stat.  557,  authorizing  the  Postmaster-General  to  designate  one  of  the 
then  fourth-class  clerks  to  act  as  Superintendent  of  Free  Delivery,  at  an  an- 
nual salary  of  $2,500,  with  a  proviso  that  the  salary  thereby  fixed  should  ter- 
minate at  the  end  of  the  fiscal  year  1874.  This  provision,  practically  temporary 
only,  was  re-enacted,  without  limitation  of  the  continuance  of  the  increased 
salary,  by  the  postal  service  appropriation  act  for  the  year  next  following,  Act 
June  23,  1874,  c.  456,  f  1,  IS  Stat.  231.  Subsequently  appropriations  were 
made  in  the  annual  legislative,  executive,  and  judicial  appropriation  acts,  for 
a  "chief  of  division  of  free  delivery,**  and,  later,  for  a  "general  superintendent 
free  delivery  system,*'  and  after  1897,  for  assistant  superintendents.  After 
the  fiscal  year  1904,  appropriations  were  made  for  a  superintendent  city  de- 
livery service  and  assistant  superintendent  of  city  free  delivery  system,  and 
also  for  a  superintendent  rural  free  delivery  service  and  supervisor  of  rural  free 
delivery  service.  Recent  appropriations  provided,  in  the  office  of  the  First 
Assistant  Postmaster-General,  under  the  heading  "Division  of  City  Delivery,*' 
for  a  superintendent,  $3,000,  assistant  superintendent,  $2,000,  and  clerks,  etc., 
and  in  the  office  of  the  Fourth  Assistant  Postmaster  General,  under  the  head- 
ing "Division  of  Rural  Mails,"  for  a  superintendent,  $3,000,  assistant  superin- 
tendent, $2,000,  and  a  chief  clerk,  $2,000.  The  provisions  for  the  fiscal  year 
1916  were  by  Act  March  4,  1915,  c.  141,  t  1,  38  Stat.  1036,  1037.  For  the 
fiscal  year  1917  the  appropriations  by  Act  May  10,  1916.  c.  117,  §  1,  39  Stat, 
were  somewhat  different.     They  were  as  follows:    In  the  office  of  the  First 
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^«si»tiint  Postmaster  General,  under  the  heading  **l>iviflion  of  Post  Office 
^rviee,"  for  an  "assistant  superintendent  $3,000  (formerly  Superintendent 
*^ vision  of  City  Delivery)  ♦  ♦  two  assistant  superintendents  $2,000  each 
(one  formerly  Assistant  Superintendent  Division  of  City  Delivery  ♦  ♦),"  and 
<4?^.^i^e  ofiSce  of  the  Fourth  Assistant  Postmaster  General,  under  the  heading 
^/r^^sioxi  of  Rural  Mails,"  for  a  superintendent,  $d,000|  assistant  superintend- 
^^-  ^2.000,  and  a  chief  clerk,  $2,000. 

A^  provision  for  a  per  diem  allowance  to  assistant  superintendents  of  free 
joj^'^ry,    when   traveling  on  business,   was  made  by  Act  Feb.  24,   1899,   c. 
g  J^'   §   a,  post,  §  573. 

^*    CA.ct  Feb.  24,  1899,  c.  187,  §  1.)     Assistant  superintendents 
2^j^^^  ^r-^c-dclivery ;  per  diem  for  traveling  expenses, 
^//oi^^   Assistant  superintendents  of  free-delivery  shall  hereafter  be 
eJjn^  ^^  a  per  diem  of  four  dollars  in  lieu  of  all  expenses  when  trav- 
^^xx  business  of  the  Department.     (30  Stat.  884.) 
f'^^:i^^Vs  was  a  provision  accompanying  the  appropriations  for  the  Department, 
J^     ^i^^^  "three  assistant  superintendents  of  free  delivery,"  at  $2,000  each, 
^^^;^^^e  legislative,  executive,  and  judicial  appropriation  act  for  the  fiscal  year 
^^^^Ij^-*  cited  above. 

^^^^Ve  only   statutory   authority    for   the    appointment   of   assistant   superin- 
.  ^^K^^^*°**  ®^  ''®®  delivery  was  in  the  annual  appropriation  acts.     The  earlieSt 
^^^i^^^ision,  for  two  assistant  superintendents,  was  by   Act  Feb.   19,   1897,  c. 
^>  S  1,  29  Stat  573. 
S^^  notes  under  (R.  S.  §  394),  just  above. 
§  *>  ^*^^e  notes  to  §  568,  ante. 

^-   (R.  S.  §  4020,  as  amended.  Act  March  3,  1897,  c.  385,  §  1.) 
'^Vgents  to  superintend  Railway  Mail  Service;   salary  and  ex- 
penses;  salaries,  etc.,  of  certain  officers,  to  be  charged  to  ap- 
propriation for  mail  transportation  and  free  delivery  system. 
The  Postmaster-General  may  appoint  two  agents  to  superintend 
the  railway  postal  service,  each  of  whom  shall  be  paid  out  of  the 
appropriation  for  the  transportation  of  the  mail  a  salary  at  the  rate 
of  two  thousand  five  hundred  dollars  a  year,  with  an  allowance 
for  traveling  and  incidental  expenses,  while  actively  employed  in 
the  service,  of  not  more  than  five  dollars  a  day ;  and  the  Auditor  for 
the  Post-Office  Department  shall  charge  to  the  appropriation  for 
mail  transportation  the  salary  and  per  diem  of  the  assistant  super- 
intendents of  the  postal-railway  service,  and  to  the  appropriation 
for  the  free-delivery  system  the  salary  and  per  diem  of  the  special 
agent  detailed  for  that  service. 

Act  June  8,  1872,  c.  335,  §  35,  17  Stat.  289.  Act  March  3,  3897,  c.  385, 
f  1,  29  Stat.  648. 

The  latter  portion  of  this  section,  as  enacted  in  the  Revised  Statutes,  was 
as  follows: 

"And  the  Sixth  Auditor  shall  charge  to  the  appropriation  for  mail  trans- 
portation the  salary  and  per  diem  of  the  assistant  superintendents  of  the 
postal  railway  service;  and  to  the  appropriation  for  the  free  delivery  system 
the  salary  and  per  diem  of  the  special  agent  detailed  for  that  service;  and 
the  special  agents  employed  in  the  money-order  service  shall  be  paid  out  of 
the  proceeds  of  that  service." 

The  section  was  amended  by  changing  said  provisions  to  read  as  set  ^rth 
here,  by  Act  March  3,  1897,  c.  385,  §  1,  last  cited  above. 

The  provision  of  this  section  for  two  agents  was  superseded,  for  a  time 
at  least,  by  the  provision  for  one  agent  only  to  superintend  the  postal  rail- 
way service,  contained  in  Act  June  17,  1878,  c.  259,  |  1,  post,  §  575,  although 
it  may  be  regarded  as  revived  by  re-enactment  in  the  same  language  by  said 
amendment  of  this  section  by  Act  March  3,  1897,  c.  385,  §  1,  cited  above. 

The  salary  of  nine  assistant  superintendents  of  railway  mail  service,  who 
may  be  detailed  to  act  as  superintendents  of  division  of  railway  mail  service, 
was  fixed  by  Act  Jime  17,  1878,  c.  259,  §  1,  post,  §  7548. 

The  allowance  to  the  superintendent  of  railway  mall  service  of  actual 
traveling  expenses  was  authorized  by  Act  March  1,  1881,  c.  96,  §  1,  post, 
i  576. 

The  appointment  of  an  assistant  general  superintendent,  Railway  Mail  Serv- 
ice, and  a  chief  clerk  of  Railway  Mail  Service,  to  be  employed  in  the  Depart- 
ment, was  authorized  by  Act  April  16,  1890,  c.  85,  post,  §  577. 

Appropriations  are  also  made  in  the  recent  legislative,  executive,  and  judicial 
appropriation  acts  for  other  superintendents,  assistant  superintendents,  and 
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Other  officers  in  the  Department,  in  connection  with  the  Railway  Mail  Serv- 
ice and  other  branches  of  the  postal  service. 

The  provisions  authorizing  the  appointment  of  the  officers  mentioned  direct- 
ed that  their  salaries  and  expenses  should  be  paid  out  of  the  appropriation 
for  transportation  of  mail.  Specific  appropriations  were  made  by  the  postal 
service  appropriation  act  for  the  fiscal  year  1901,  Act  June  2,  1900,  c  613, 
f  1,  31  Stat  258,  for  the  office  of  the  Second  Assistant  Postmaster-General, 
under  the  heading  "Railway  Mail  Service,"  for  a  General  Superintendent, 
and  Assistant  General  Superintendent,  and  also  for  division  superintendents, 
assistant  division  superintendents,  assistant  superintendents,  etc  And  similar 
appropriations  were  continued  in'  later  postal  service  appropriation  acts  down 
to  the  fiscal  year  1907,  the  later  acts  providing  also  for  an  assistant  chief 
clerk,  Office  of  General  Superintendent.  But  for  the  fiscal  year  1908,  the 
appropriations  for  said  General  Superintendent  and  Assistant  General-Superin- 
tendent, and  chief  clerk  and  assistant  chief  clerk,  were  made  by  the  legisla- 
tive, executive,  and  judicial  appropriation  act.  Act  Feb.  26,  1907,  c.  1635,  f 
1,  34  Stat.  983,  with  the  appropriations  for  the  office  of  the  Second  Assistant 
Postmaster-General,  under  the  heading  "Division  of  Railway  Mail  Service," 
and  such  appropriations  were  continued  in  the  subsequent  similar  acts.  The 
appropriations  for  the  fiscal  year  1917  provided  for  a  General  Superintendent, 
$4,000,  Assistant  General  Superintendent,  $3,500,  chief  derk,  $2,000,  and 
,    other  clerks,  by  Act  May  10,  1916,  c.  117,  8  1,  39  Stat. 

Further  provisions  relating  to  allowances  for  traveling  and  other  expenses 
of  officers  in  the  Railway  Mail  Service  and  other  branches  of  the  postal  serv- 
ice are  set  forth  or  referred  to  post,  under  title  XLYI,  "The  Postal  Service," 
c  12. 

See  notes  to  I  568,  ante. 

Notes  of  Deoisions 

"Special  agents."— Where  the  duties  supervision  of  one  or  both  of  the  officers 
of  "special  agents"  employed  by  the  authorized  to  be  appointed  by  the  Poet- 
Postmaster  General,  under  R.  S.  8  4017,  master  General  by  section  4020  (this 
post,  f  7547,  concern  the  railway  postal  section)  to»  superintend  the  railway 
service,  such  agents  may,  so  far  (and  postal  service.  (1876)  15  Op.  Atty. 
so  far  only)  as  regards  the  performance  Gen.  171. 
of  those  duties,   be  placed  under   the 

§  5*75.  (Act  June  17,  1878,  c.  259,  §  1.)  Agent  to  superintend  RaU- 
way  Mail  Service ;  salary  and  expenses. 
Hereafter  the  Postmaster-General  may  appoint  one  agent  only 
to  superintend  the  postal  railway  service,  who  shall  be  paid,  out 
of  the  appropriation  for  the  transportation  of  the  mail  on  railways, 
a  salary  at  the  rate  of  three  thousand  five  hundred  dollars  a  year, 
and  no  allowances  for  traveling  or  incidental  expenses.  (20  Stat. 
142.) 

This  was  a  provision  of  the  postal  service  appropriation  act  for  the  fiscal 
year  1879,  cited  above. 

The  previous  provision  of  R.  S.  i  4020,  for  the  appointment  of  two  agents 
for  the  same  purpose,  was  superseded  by  this  provision  for  "one  agent  only." 
But  said  section  4020  was  subsequently  amended,  and  the  original  provision 
was  retained  in  the  section  as  amended,  by  Act  March  3,  1897,  c.  385,  S  !# 
ante,  f  574.     See  notes  to  said  section. 

The  clause  of  this  act  forbidding  allowances  for  traveling  expenses  was  sa- 
perseded  by  a  provision  for  allowance  of  actual  expenses  of  Act  March  1, 
1881,  c.  96,  i  1.  post,  S  576. 

See  notes  to  §  568,  ante. 

§  576.  (Act  March  1,  1881,  c.  96,  §  1.)     Superintendent  of  RaUway 

Mail  Service  and  chief  of  post-office  inspectors ;  allowance  for 

traveling  expenses. 

Hereafter  the  superintendent  of  railway  mail  service  and  the 

chief  of  post-office  inspectors  shall  be  paid  their  actual  expenses 

while  travelling  on  the  business  of  the  department.    (21  Stat.  374.) 

This  was  a  provision  following  an  appropriation  for  post-ofiSce  inspectors 

in  the  postal  service  appropriation  act  for  the  fiscal  year  1882,  cited  above. 

Similar  provisions,   without   the   word   "hereafter,"   were   made   by    postal 
service  appropriation  acts  for  the  two  preceding  years.  Act  March  3,  1879,  c. 
180,  i  1,  29  Stat.  356,  and  Act  June  11,  1880,  c  206,  |  1,  21  Stat.  177. 
See  notes  to  I  568,  ante. 
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'  ^  577,  (Act  April  16,  1890,  c.  SS.)     Assistant  general  superintend- 
ent and  chief  clerk.  Railway  Mail  Service. 
The  Postmaster-General  may  appoint,  and  assign  to  duty,  one 
.^sistant  general  superintendent.  Railway  Mail  Service,  who  shall 
}  Paid  a  salary  of  three  thousand  dollars  per  year ;  and  one  chief 
j^^^k  of  Railway  Mail  Service,  to  be  employed  in  the  Post-Office 
j^PPartment,  who  shall  be  paid  two  thousand  dollars  per  year; 
/ij.  assistant  general  superintendent  and  chief  clerk  to  be  also  paid 
^e^'^  necessary  and  actual  expenses  while  traveling  on  the  busi- 
J'^^e^  ^f  the  Department.     The  salaries  and  expenses  of  these  of- 
^-^^  shall  be  paid  out  of  the  appropriation  for  the  transportation 
^  iMl  on  railways.    (26  Stat.  56.) 
^^*^ig  act  was  entitled  "An  Act  providing  for  the  appointment  of  an  assistant 
^^ral  superintendent  and  a  chief  clerk,  Railway  Mail  Service." 
X^e  notes  to  R.  S.  §  4020,  ante,  §  574. 
^ee  notes  to  S  568,  ante. 

\  V>8.  (Act  March  4,  1913,  c.  142,  §  1.)  Superintendent  of  Divi- 
sion of  Finance,  in  office  of  Third  Assistant  Postmaster-Gen- 
eral. 

Office  Third  Assistant  Postmaster  General:  *  *  Division  of 
finance — superintendent,  who  shall  give  bond  in  such  amount  as  the 
Postmaster  General  may  determine  for  the  faithful  discharge  of 
his  duties,  $2,250.    (37  Stat.  779.) 

This  was  a  provision  of  the  appropriations  for  the  oflSce  of  the  Third  Assist- 
ant Postmaster  General,  in  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1914.  cited  above.  It  was  repeated  in  subsequent 
appropriation  acts.  The  provisions  for  the  fiscal  year  1917  were  by  Act  May 
10, 1916,  c.  117,  1 1,  39  Stat 

§  579.  (Act  April  28,  1904,  c.  1759,  §  3.)  Purchasing  agent  for 
Department;  appointment;  salary;  bond;  duties;  purchases, 
of  supplies. 

There  shall  be  appointed  by  the  President,  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  a  purchasing  agent  for  the  Post- 
Office  Department,  who  shall  hold  office  for  four  years  unless 
sooner  removed  by  the  President,  and  who  shall  receive  an  annual 
salary  of  four  thousand  dollars,  give  bond  to  the  United  States  in 
such  sum  as  the  Postmaster-General  may  determine,  and  report 
direct  to  the  Postmaster-General ;  and  who  shall,  under  such  reg- 
ulations; not  inconsistent  with  existing  law,  as  the  Postmaster- 
General  shall  prescribe,  and  subject  to  his  direction  and  control, 
have  supervision  of  the  purchase  of  all  supplies  for  the  postal 
service. 

The  purchasing  agent,  in  making  purchases  for  supplies  neces- 
sary for  the  Post-Office  Department,  shall  advertise,  as  now  pro- 
vided by  law,  and  award  contracts  for  such  supplies  to  the  lowest 
responsible  bidder  in  pursuance  of  existing  law.  The  purchasing 
agent  shall  have  recorded  in  a  book  to  be  kept  for  that  purpose 
a  true  and  faithful  abstract  of  all  bids  made  for  furnishing  sup- 
plies to  the  Post-Office  Department,  giving  the  name  of  the  party 
bidding,  the  terms  of  the  offer,  the  sum  to  be  paid,  and  he  shall 
keep  on  file  and  preserve  all  such  bids  until  the  end  of  the  contract 
term  to  which  they  relate.  Each  bidder  shall  have  the  right  to  be 
present,  either  in  person  or  by  attorney,  when  the  bids  are  opened, 
and  shall  have  the  right  to  examine  and  inspect  all  bids.  All  pur- 
chases, advertisements,  and  contracts  for  supplies  for  the  Post- 
Office  Department  shall  be  made  by  the  purchasing  agent  in  the 
name  of  the  Postmaster-General  subject  to  his  approval,  and  in 
purchasing  such  supplies  preference  shall  be  given  to  articles  of 
domestic  production  and  manufacture,  conditions  of  price  and  qual- 
ity being  equal.    There  shall  be  separate  proposals  and  separate 
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contracts  for  each  class  of  material  furnished.    These  records  shall  * 
be  open  at  all  times  for  the  inspection  of  Cong^ress,  and  for  the  in- 
spection of  those  wha  may  be  interested  in  such  contracts  made,  or 
to  be  made,  to  furnish  supplies  to  the  Post-Office  Department.    (33 
Stat.  440.) 

This  section  was  part  of  the  postal  appropriation  act  for  the  fiscal  year 
1905,  cited  above. 

Appropriations  are  made  by  the  annual  legislative,  executive,  and  judicial 
appropriation  acts,  in  the  office  of  the  Postmaster-General,  under  the  head- 
ing ''Division  of  the  Purchasing  Agent,"  for  his  salary,  clerks,  etc.,  and  his 
expenses  while  traveling  on  business  of  the  Department.  The  provision  for 
the  fiscal  year  1917  was  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat 
See  notes  to  §  568,  ante. 

Notes  of  Deoisloii* 

Effect  of  subsequent  provisions  reg-  section  4  of  which,  post,  §  6653,  related 
uiating  procurement  of  supplies  for  ex-  to  procuring  certain  supplies  for  the 
ecutlve  departmentSt—This  act  was*  executive  departments,  etc.,  only  in  so 
amended  and  modified  by  the  repealing  far  as  said  act  is  inconsistent  there- 
clause,  sectian  5,  of  Act  June  17,  1910,  with.     (1911)  28  Op.  Atty.  Gen.  573. 

§  580.  (Act  March  15,  1898,  c.  68,  §  9.)  Detail  of  clerks  from 
Postal  Service  to  Post-Office  Department  forbidden. 
Hereafter  it  shall  not  be  lawful  to  detail  clerks  or  other  em- 
ployes, paid  from  general  appropriations  for  the  postal  service, 
from  any  branch  of  said  postal  service,  whether  located  at  the  seat 
of  Government  or  elsewhere,  to  any  of  the  offices  or  bureaus  of 
the  Post-Office  Department  at  Washington.     (30  Stat.  317.) 

This  section  was  part  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1899,  cited  above. 

Wotet  of  De«iilons 

Appointment  by  postmaster  of  clerk  pointed  a  clerk  and  paid  his  salary 
in  his  office  for  service  in  department  from  month  to  month  from  government 
at  Washington^^A.  postmaster  who,  by  m<>ney  in  his  hands,  receiving  proper 
direction  of  the  Post  OflSce  Department,  vouchers  therefor,  is  not  liable  to  the 
appointed  a  clerk  in  his  office  and  mail-  United  States  for  the  amounts  so  paid, 
ed  the  checks  for  her  salary  to  her  m  though  the  clerk  was  not  employed  in 
Washington,  taking ' credit  therefor  in  his  office;  the  postmaster  acting:  in 
his  accounts,  which  he  certified  under  good  faith  without  any  knowledge  of  the 
oath  were  just  and  true  as  he  verily  be-  place  or  nature  of  the  clerk's  employ- 
lieved,  though  such  clerk  rendered  no  ment.  U.  S.  v.  Warfield  (1909)  170  Fed. 
services  in  his  office,  is  liable  on  his  43.  95  C.  C.  A.  317,  24  L.  R.  A.  (N.  S.) 
bond  for  the  salary  so  allowed  and  paid,  312,  17  Ann.  Cas.  1186. 
notwithstanding  he  acted  in  good  faith  Detail  from  post  office  for  service  at 
and  in  the  supposition  that  the  clerk  office  of  President.— Before  the  provi- 
was  employed  in  the  department  in  con-  gion  of  Act  Feb.  3,  1905,  §  1,  ante,  § 
nection  with  the  establishment  of  a  free  229,  for  detailing  employes  of  the  ex- 
delivery  at  his  office.  U.  S.  v.  Moore  ecutive  departments  to  the  office  of  the 
(1909)  168  Fed.  36,  93  C.  C.  A.  458,  ^  President,  the  Postmaster  General  had 
L.  R.  A.  (N.  S.)  309.  no  authority  to  detail  a  registry  clerk 

A  postmaster  who,  under  instructions  from  the  Washington  post  office  on  de- 

from  the  assistant  postmaster  general  tached    service    at    the   White   House, 

given  him  under  statutory  authority,  ap-  (1904)  25  Op.  Atty.  Gen.  302. 

§  581.  (R.  S.  §  395.)     Seal. 

The  Postmaster-General  shall  keep  the  seal  heretofore  adopted 
for  his  Department,  which  shall  be  affixed  to  all  commissions  of 
postmasters  and  others,  and  used  to  authenticate   all  transcripts 
and  copies  which  may  be  required  from  his  Department. 
Act  June  8,  1872,  c.  335,  i  5,  17  Stat  285.  • 

The  commissions  of  all  officers  under  the  direction  and  control  of  the  Post- 
master-General are  to  be  made  out  and  recorded  in  the  Post-Office  Depart- 
ment, and  the  department  seal  affixed  thereto,  by  Act  March  3,  1905,  c.  1422, 
post,  I  3253. 

§  582.  (R.  S.  §  396.)     Duties  of  Postmaster-General. 

It  shall  be  the  duty  of  the  Postmaster-General : 
First.  To  establish  and  discontinue  post-offices. 
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Second.  To  instruct  all  persons  in  the  postal  service  with  refer- 
^^ce    iiO  their  duties. 
Ttiircl.  To  decide  on  the  forms  of  all  official  papers, 
l^ox-iirth.  To  prescribe  the  manner  of  keepmg  and  stating  accounts. 
Fi£f  h.  To  enforce  the  prompt  rendition  of  returns  relative  to  ac- 
count: s. 

Si:3c:t:li.  To  control,  according  to  law,  and  subject  to  the  settlement 
^^  tFi^     Sixth  Auditor,  all  expenses  incident  to  the  service  of  the  De- 

S^vr^nth.  To  superintend  the  disposal  of  the  moneys  of  the  De- 

^i^^l-ith.  To  direct  the  manner  in  which  balances  shall  be  paid 
^^^*"  i  issue  warrants  to  cover  money  into  the  Treasury;  and  to 
^^y  _^:i^"ut  the  same. 

^  i^K::B.th.  To  superintend  generally  the  business  of  the  department, 
and     ^:>^:ecute  all  laws  relative  to  the  postal  service. 

^  .^cr^-cit  June  8,  1872,  c.  335,  $  6,  17  Stat.  285.    Act  March  3,  1877,  c.  103,  §  2, 

^^^SStat  335. 
^^^-^^  :*ovi8ionB    relating    to    the   duties    of    the    Postma8tei*-6eneral    in    regard 
^^^        XPOBt-offices  and  postmasters,   the  carriage  and  delivery  of  the   mail,   and 
•*J^^^       various   branches  of   the   postal   service,   are   contained   in   Title   XLVl, 

'V^^*  Postal  Service." 
-^^^/^-^^lie  performance  by  the  Assistant  Postmasters-General  of  certain  acts  in 
^^     ^     name  of  the  Postmaster-General  was  provided  for  by  Act  March  3,  1877, 
^03,  §1  2,  3,  and  Act  Dec.  21,  1893,  c.  6,  post,  §§  563-585.  ' 


Note* 

discontinuance 


of  Decltions 


of 


,^  ^J^-^bll8hment    and 
r     ^  Jr^t  offlcea. 
L     ^^^^*"''*''*  buildings  for  post  offices, 
c    ^^^^^'**'^*°K  postmasters'  bonds. 
Sv      ^^\S^latlcn8  of  postal  service. 
^   ^"^dera  to  postmasters. 
%.  \Deci8lon  as  to  right  to  receive  mall,  be 
tween  claimants  having  similar  names. 
1.  Discretion  as  to  "fraud  orders"  against 
delivery  of  registered  letters  and  pay- 
ment of  money  orders. 

8.  Conclusiveness  of  decisions  upon  suff- 
,  cessors  in  office.  , 

9.  AsslBtanta  representatives  of  Postmaster 

General. 

10.  UabUlties  for  official  acts. 

I.  Estalilialimeiit  and  discontinuance 
•f  post  ofllcos^— Under  former  statutes 
authorising  the  postmaster  general  to 
establish  post  offices  and  appoint  post- 
masters, he  had  power  to  discontinue 
any  post  office,  as  incident  to  the  pow- 
er to  establish  them,  whenever  it  might 
appear  to  him  to  be  expedient  and 
proper.  Ware  v.  U.  S.  (1866)  4  Wall. 
617.  632,  18  L.  Ed.  389. 

1  Prtcuring  buildings  for  pott  offl- 

en^The  Postmaster  General,  being 
required  by  this  section  and  R.  S.  f 
3829,  post,  §  7188,  to  establish  post 
offices,  to  superintend  generally  the 
business  of  the  department,  and  to  ex- 
ecute all  laws  relating  to  the  postal 
service,  has  authority  to  procure  buUd- 
iugs  for  post  offices,  and  while  he  can- 
uot  bind  the  government  by  an  express 
wutract,  his  action  may  render  it  lia- 
ble to  the  owner  for  just  compensa- 
tion. Semmes  t.  TJ.  S.  (1891)  26  Ct 
CL  119. 

3.  Requiring  pottmastors'  bonds^— 
Under  former  statutes,  making  it  the 
doty  of  the  Postmaster  General  to  col- 


lect moneys  received  by  postmasters 
for  the  general  post  office,  he  was  au- 
thorized to  take  postmasters'  bonds. 
Postmaster  General  v.  Early  (1827)  12 
Wheat  13C,  150,  6  L.  Ed.  577. 

A  bond  given  by  a  postmaster  for  the 
performance  of  his  official  duties  did 
not  constitute  a  binding  contract  until 
approved  and  accepted  by  the  Postmas- 
ter General.  Postmaster  General  v. 
Norvell  (D.  C.  1829)  Fed.  Gas.  No.  11,- 
310. 

4.  Rogulations    of    postal    servloo.— 

Begulations  regarding  entry  of  publi- 
cations as  second-class  matter  were 
promulgated  under  this  section.  Lewis 
Publishing  Co.  v.  Morgan  (1913)  33 
Sup.  Ct.  867,  229  U.  S.  288,  57  L.  Ed. 
1190. 

The  "postal  regulations,"  promulgat- 
ed under  this  section  by  the  Postmas- 
ter General  as  the  head  of  the  Post 
Office  Department,  are  controlling  upon 
postmasters.  0.  S.  v.  Warfield  (1909) 
170  Fed.  43,  95  C.  C.  A.  317,  24  L.  R. 
A.  (N.  S.)  312,  17  Ann.  Cas.  1186. 

Federal  courts  will  take  judicial  no- 
tice of  the  statutes  conferring  on  the 
Postmaster  General  authority  to  pro- 
mulgate regulations  and  of  the  regula- 
tions adopted  and  promulgated  pursu- 
ant thereto.  Bruce  v.  U.  S.  (1912)  202 
Fed.  98,  120  C.  0.  A.  370. 

The  regulations  of  the  Post  Office 
Department  are  a  part  of  the  public 
records,  of  which  courts  take  judicial 
notice.  Carr  v.  First  Nat  Bank  (1905) 
73  N.  E.  947,  35  Ind.  App.  216. 

5.  Ordors  to  postmasters.— The  duty 
of  a  postmaster  to  obey  the  valid  order 
of  the  Postmaster  General  is  enjoined 
in  this  section.    Enterprise  Say.  Ass'n 
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V.  Zumsteln  a895)  67  Fed.  1000,  1005, 
15  C.  C.  A.  153. 

A  postmaster,  who  in  good  faith  fol- 
lowed instructions  from  the  First  As- 
sistant Postmaster  General,  given  un- 
der authority  conferred  by  this  section, 
to  appoint  a  clerk  and  pay  his  salary 
from  post  office  moneys,  was  not  lia- 
ble, though  the  clerk  did  not  work  in 
his  office;  be  supposing  that  the  clerk 
was  performing  postal  services  in  some 
capacity  elsewhere.  U.  S.  v.  Warfield 
(1909)  170  Fed.  43,  95  0.  0.  A.  317, 
24  L.  R.  A.  (N.  S.)  312,  17  Ann.  Cas. 
1186. 

6.  Decision  as  to  right  to  receive 
mail,  between  claimants  having  similar 
names.-^hi8  section,  in  connection 
with  R.  S.  §§  388,  389,  ante,  §§  567, 
568,  places  the  management  of  the  post 
office  in  the  hands  of  the  Postmaster 
General  and  assistants,  and  the  courts 
will  not  interfere,  where  palpable  er- 
ror does  not  appear  in  the  ruling  of 
the  post  office  department  in  deciding 
to  which  addressee  certain  mail  matter 
belongs     as    between    two    claimants. 

^  Central  Trust  Co.  v.  Central  Trust  Co. 
of  lUinois  (1910)  30  Sup.  Ct  341,  342, 
216  U.  S.  251,  54  L.  Ed.  469,  17  Ann. 
Cas.  1066.  See  National  Life  Ins.  Co. 
of  United  States  v.  National  Life  Ins. 
Co.  (1908)  28  Sup.  Ct,  541,  209  U.  S. 
817,  52  L.  Ed.  808. 

7.  Discretion  as  to  "fraud  orders" 
against  delivery  of  registered  letters 
and  payment  of  money  orders^— This 
section  and  R.  S.  §§  3834,  3926,  3929, 
4027,  4041,  post,  §|  7193,  7405,  7411, 
7553,  7573,  give  the  Postmaster  Gen- 
eral complete  authority  over  money  or- 
ders and  registered  matter,  and  vest 
in  him  a  discretion  relating  to  fraud 
orders  as  against  lotteries,  which  dis- 
cretion cannot  be  supervised  or  con- 
trolled by  the  federal  courts.  Enter- 
prise Sav.  Ass'n  v.  Zumstein  (C.  C. 
1894)  64  Fed.  837,  decree  affirmed 
(1895)  67  Fed.  1000,  15  C.  C.  A.  153. 

8.  Conclusiveness  of  decisions  upon 
successors  In  offlce^Tbe  Postmaster 
General  is  not  bound* by  the  construc- 
tion placed  by  a  predecessor  in  office 
on  the  statute  relating  to  second-class 


mail  matter,  so  as  to  preclude  him 
from  revoking  a  certificate  of  entry  of 
a  publication  as  second-class  matter, 
which  had  been  issued  by  such  prede- 
cessor, where  no  vested  right  has  been 
created  by  such  certificate.  Columbian 
Correspondence  College  v.  Wynne 
(1905)  Z5  App.  D.  C.  149. 

9.  Asalstants  representatives  of  Post- 
master General.»The  acts  of  the  as- 
sistants authorised  by  law  to  be  ap- 
pointed by  the  Postmaster  General 
and  designated  by  him  as  chiefs  of  the 
several  branches  of  the  postal  service, 
subject  only  to  his  supervision  and  di- 
rection, are  the  acts  of  the  Postmaster 
GeneraJ  when  confined  within  the  scope 
of  the  dijfties  assigned  to  them  by  him. 
U.  S.  V.  Warfield  (1909)  170  Fed.  43, 
45,  95  C.  a  A.  317,  24  L.  R.  A.  (N. 
S.)  312,  17  Ann.  Cas.  1186;  McCoUum 
V.  U.  S.  (1881)  17  Ct  CI.  92. 

The  order  of  an  Assistant  Postmas- 
ter General  found  in  the  archives  of 
the  department  unrevoked  must  be 
deemed,  in  the  absence  of  fraud  or  mia- 
talce,  to  be  within  the  scope  of  his  dele- 
gated authority  and  the  act  of  his  prin- 
cipal McCollum  V.  U.  S.  (1881)  17  Ct. 
CI.  92. 

10.  Liabilities    for    officlai    acts^It 

was  within  the  duty  of  the  Postmaster 
General,  in  sending  drafts  for  claims 
on  account  of  readjustment  of  postmas- 
ters' salaries  directly  to  the  persons 
entitled  thereto,  as  directed  by  Act 
March  3,  1883,  c  119,  22  Stat.  487, 
and  Act  Aug.  4,  1886,  c.  903,  §  8,  24 
Stat.  307,  to  inform  them  of  the  provi- 
sions of  said  acts,  and  that  no  attor- 
ney's services  were  necessary  to  the 
presentation  of  the  claims,  and  to  advise 
them  that,  by  R.  S.  i  3477,  post,  i 
6383,  any  transfer,  etc.,  of  such  a 
claim  was  void;  and  for  so  doing  he 
was  not  liable  to  an  attorney  employed 
by  such  persons  to  collect  their  claims. 
Spalding  v.  Vilas  (1896)  16  Sup.  Ct. 
631,  161  U.  S.  483,  40  L.  Ed.  780. 

Cited    without    definite    application, 

V.  S.  V.  Mayers  (D.  C.  1896)  81  Fed. 
159,  161;  (1887)  18  Op.  Atty.  Gen.  587. 
589. 


§  582a.  (Act  July  28,  1916,  c.  261,  §  1.)     Rewards  for  detection, 

etc.,  of  post-office  burglars,  etc. 

Office  of  the  Postmaster  General:    For  payment  of  rewards  for 

the  detection,  arrest,  and  conviction  of  post-office  burglars,  robbers, 

and  highway  mail  robbers:     Provided,  That  rewards  may  be  paid, 

in  the  discretion  of  the  Postmaster  General,  when  an  offender  of 

the  class  mentioned  was  killed  in  the  act  of  committing  the  crime 

or  in  resisting  lawful  arrest.    (39  Stat.) 

This  section  was  part  of  the  postal  service  appropriation  act  for  the  fiscal 
year  1917,  cited  above. 

§  583.  (Act  March  3,  1877,  c.  103,  §  2.)     First  Assistant  Postmas- 
ter-General may  be  authorized  to  approve,  bonds  of  postmas- 
ters. 
From  and  after  the  passage  of  this  act  the  bonds  of  all  post- 
(304) 


Tit  9)  POST-OFFIGB  DEPARTMENT  §   686 

masters  may  by  the  direction  of  the  Postmaster  General  be  ap- 
proved and  accepted,  and  the  approval  and  acceptance  signed  by 
the  First  Assistant  Postmaster  General  in  the  name  of  the  Post- 
master General.    (19  Stat.  335.) 

This  provision  and  that  contained  in  the  section,  next  following  were  parts 
of  sections  2  and  3,  respectively,  of  an  act  entitled  "An  act  establishing  post 
roads  and  for  other  purposes,"  cited  above. 

The  iatter  part  of  this  section,  omitted  here,  provided  that  all  contracts 
for  stationery  and  other  specified  supplies  for  the  postal  service  might  be 
signed  by  the  First  Assistant  Postmaster-General,  in  the  place  and  stead  of 
the  Postmaster-GeneraL 

In  section  3  of  this  act,  next  following,  providing  that  the  Second  Assistant 
Postmaster-General  might  sign  contracts  for  mail  transportation,  the  latter 
part  of  the  section,  also  omitted,  included  in  the  provision  contracts  for  sup- 
plies of  mail  bags,  etc.,  and  all  other  articles  necessary  and  proper  to  mail 
transportation. 

Section  4  of  this  act,  which  is  wholly  omitted,  contained  similar  provisions 
that  the  Third  Assistant  Postmaster-General  might  sign  contracts  for  sap- 
plies  of  postage  stamps,  stamped  envelopes,  newspaper  wrappers,  postal  cards, 
registered  package  envelopes,  locks,  seals,  and  official  envelopes  for  the  use 
of  postmasters,  and  return  of  dead  letters,   required  for  the  postal  service. 

All  these  omitted  provisions,  relating  to  the  signing  of  contracts  for  sup- 
plies, were  superseded  by  the  provisions  for  the  appointment  of  a  Purchasing 
Agent  for  the  Department,  to  have  supervision  of  the  purchase  of  all  sup- 
plies, and  to  make  all  contracts  for  supplies  in  the  name  of  the  Postmaster- 
General,  subject  to  his  approval,  which  were  made  by  Act  April  28,  1904,  c. 
1759,  §  3,  ante,  {  579. 

A  subsequent  provision  for  the  approval  of  postmasters*  bonds  by  the  Fourth 
Assistant  Postmaster-General,  was  contained  in  Act  Dec.  21,  1893,  c  6,  post, 
1585. 

S  584.  (Act  March  3,  1877,  c.  103,  §  3.)  Second  Assistant  Post- 
master-General ma^  be  authorized  to  sign  contracts  f  on  mail 
transportation. 

The  Second  Assistant  Postmaster  General  on  the  order  of  the 
■Postmaster  General  may  sign  with  his  name,  in  the  place  and  stead 
of  the  Postmaster  General,  and  attest  his  signature  by  the  seal  of 
^he   Post-Office  Department,  all  contracts  made  in  the  said  De- 
partment for  mail  transportation.     (19  Stat.  335.) 
See  notes  to  section  2  of  this  act,  ante,  S  633. 

§  585.  (Act  Dec.  21,  1893,  c.  6.)  Fourth  Assistant  Postmaster- 
General  may  be  authorized  to  approve  postmasters'  bonds. 
I^rom  and  after  the  passage  of  this  Act  the  bonds  of  all  post- 
"i^sters,  by  the  direction  of  the  Postmaster-General,  may  be  ap- 
P/"^Ved  and  accepted  and  the  approval  and  acceptance  signed  by 
*"^  Kourth  Assistant  Postmaster-General  in  the  name  of  the  Post- 
"^^ster-General.     (28  Stat.  21.) 

U^is  act  was  entitled  "An  act  authorizing  the  Fourth  Assistant  Postmaster- 
general  to  approve  postmasters'^  bonds." 

A  previous  provision  for  approval  of  such  bonds  by  the  First  Assistant 
Postmaster-General  was  made  by  Act  March  3,  1877,  c.  103,  S  2,  ante,  i  583. 

^  5?^-  (R-  S.  §  3970     Property  in  charge  of  the  Department. 

jj    *  he  Postmaster-General  shall  make    out    and    keep,  in  proper 

JP^lcs,  full  and  complete  inventories  and  accounts  of  all  the  prop- 

^^^   belonging  to  the  United  States  in  the  buildings,  rooms,  offices, 

j|5^^    grounds  occupied  by  him  and  under  his  charge ;   and  shall  add 

p'^'^^to,  from  time  to  time,  an  account  of  such  property  as  may  be 

^^^^ured  subsequently  to  the  taking  of  the  same,  and  also  an  ac- 

^1    ^^t  of  the  sale  or  disposal  of  any  such  property,  and  to  report 

^  ^    same  to  Congress  during  the  first  week  of  each  annual  session. 

^"^   this  section  shall  not  apply  to  the  supplies  of  stationery  and  fuel. 

Act  June  8,  1872,  c.  335,  §  10,  17  Stat  286. 

A  similar  provision  except  as  to  the  annual  report  to  Congress,  relating  to 
"tbe  heads  of  the  various  Departments,  the  Postmaster-Qeneral  included,  was 
^sonUined  in  R.  S.  i  197,  ante,  i  280. 

lU.S.CoMP.16-20  (305) 
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§  587.  (R.  S.  §  398.)  Postal  arrangements  with  foreign  countries. 
For  the  purpose  of  making  better  postal  arrangements  with  for- 
eign countries,  or  to  counteract  their  adverse  measures  affecting 
our  postal  intercourse  with  them,  the  Postmaster-General,  by  and 
with  the  advice  and  consent  of  the  President,  may  negotiate  and 
conclude  postal  treaties  or  conventions,  and  may  reduce  or  increase 
the  rates  of  postage  on  mail-matter  conveyed  between  the  United 
States  and  foreign  countries. 

Act  June  8,  1872,  c.  335,  f  167,  17  Stat.  304. 

The  Postmaster-General  was  authorized  to  make  arrangements  with  coun- 
tries adjoining  the  United  States  for  the  transportation  of  the  mail  of  such 
countries  through  the  United  States  by  R.  S.  {  4012,  post,  f  7541. 

Notes  of  Decisions 

Constitutionality    of    provislons^^By  postal  convention  with  a  foreign  coun- 

the    previous    legislation    of    Congress  try  for  admission  to  and  transmission 

conferring  on  the  Postmaster  General  through  the  mails  exchanged  with  such 

power   to    make    postal    arrangements  foreign  country  of  parcels  of  mail  mat- 

and  conventions  with  foreign  countries,  ter  of  either  class  exceeding  4  pounds 

and   the    practice    of    the    government  in  weight.    The  limitation  as  to  weight 

thereunder,  the  Constitution  has  been  of  mail  packages  in  R.  S.  g  3879,  post, 

so  interpreted  that  the  power  vested  g  7329,  Revised  Statutes,  applies  only 

in  the  President,  by  Const  art.  2,  g  2,  to   domestic   mail    service.     (1887)    19 

to  make  treaties,  with  the  concurrence  Op.  Atty.  Gen.  39;  (1890)  19  Op.  Atty. 

of  two-thirds  of  the  Senate,  does  not  Gen.  513. 

exclude  the  right  of  Congress  to  vest  indemnity  for  l088  of  registered  mall 

in   the   Postmaster  General   power   to  matter—The  Postmaster  General  haa 

conclude  postal  conventions   with  for-  ^^    authority,    under    this    section,    to 

eign  governments,  and  the  provisions  of  negotiate  a  postal  convention  providing 

this  section,  therefore,  are  not  in  con-  ^^^  ^he  payment  of  indemnity  for  the 

?.oLr!^  ??     f?f^  J?       ^io^'i?^"'''^*  loss   of  registered   articles   or  letters. 

(1^)  19  Op.  Atty.  Gen.  513,  520.  ^g^g^  ^g  q     ^^^y^  q^j^^  4^2,    But  see 

The  right  of  Congress  to  vest  such  ^g^g^  22  Op.  Atty.  Gen.  363,  366. 
power  in  the  Postmaster  General  may  a  iau  ouut  1  1 
perhaps  be  derived  from  the  authority  Arrangements  with  Plilllppine  it- 
given  to  Congress  in  Const  art  1,  g  Iand8.-The  Postmaster  General  has  no 
8,  cL  7,  to  establish  post  offices  and  authority  to  arrange  a  speaal  parcel 
post  roads.  Id.  Po^t  service  or  to  conclude  arrange- 
ments for  money  order  exchanges  with 

Limitation  of  weight  of  packages.—  the  Philippine  Islands  under  the  power 

The    Postmaster    General    has    power,  conferred  upon  him  by  this  section  and 

under  this  section,  with  the  approba-  R.  S.  g  4028,  post,  g  7554.     (1912)  29 

tion   of   the   President,   to   conclude    a  Op.  Atty.  Gen.  380. 

§  588.  (R.  S.  §  399.)     Publication  of  postal  conventions. 

The  Postmaster-General  shall  transmit  a  copy  of  each  postal  con- 
vention concluded  with  foreign  governments  to  the  Secretary  of 
State,  who  shall  furnish  a  copy  of  the  same  to  the  Congressional 
Printer  for  publication ;  and  the  printed  proof-sheets  of  all  such  con- 
ventions shall  be  revised  at  the  Post-Office  Department. 
Act  June  8,  1872,  c.  335,  g  20,  17  Stat  287. 

Provisions  similar  to  those  of  this  section,  for  furnishing  copies  of  postal 
conventions  to  the  Secretary  of  State,  were  made  by  R.  S.  g  3804,  and  the 
Secretary  of  State  was  required  to  furnish  them  to  the  printer  for  publica- 
tion, by  R.  S.  g  3803,  in  connection  with  other  sections  pirovidin^  for  the  print- 
ing and  distribution  thereof,  which  were  supersede^  by  the  Printing  and 
Binding  Act  of  Jan.  12,  1895,  c.  23,  g  66,  post,  g  7029. 
See  R.  S.  g  210,  ante,  g  308,  and  note  to  said  section. 

§  589.  (R.  S.  §  400.)     Blank-agency  at  Washington. 

The  Postmaster-General  may  establish  a  blank-agency  for  the 
Post-Office  Department,  to  be  located  at  Washington,  District  of 
Columbia. 

Act  June  8,  1872,  c.  335,  g  30,  17  Stat.  289. 

Appropriations  were  formerly  made  in  the  annual  legislative,  executive,  and 
judicial  appropriation  acts  for  a  superintendent  of  blank-agency  and  an  as- 
sistant superintendent,  assistants,  clerks,  etc.,  but  have  been  discontinued  for 
many  years. 

(306) 
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§  S90.  (R.  S.  §  401.)     Foreign  dead-letters. 

Tlic  action  of  the  Post-Oflfice  Department  respecting  foreign  dead- 
^^titers  shall  be  subject  to  conventional  stipulations  with  th^  re- 
^P^ctive  foreign  administrations. 

Act  June  8,  1872,  c.  335,  fi  107,  17  Stat  808. 

f  S91.    (R.  S.  §  402.)     Date  of  orders,  entries,  contracts,  etc.,  to 
l>^  indorsed. 

Every   order,   entry,   or   memorandum  whatever,   on   which   any 

^ctioTx     is  to  be  based,  allowance  made,  or  money  paid,  and  every 

contrsL<zt,  paper,  or  obligation  made  by  or  with  the  Post-Office  De- 

pa/tx:r:i ^nt,  shall  have  its  true  date  affixed  to  it;  and  every  paper  re- 

htirt^r     ^o  contracts  or  allowances  filed  in  the  Department  shall  have 

tht  ^zlsfc-'te  when  it  was  filed  indorsed  upon  it. 

--^^<=t  June  8,  1872,  c.  335,  fi  18,  17  Stat.  287. 

§  5^:^^      (R.  S.  §  403.)     Form  of  bonds  and  contracts. 

AXX         l)onds  taken  and  contracts  entered  into  by  the  Post-Office 
Dei>^a.:m— ement  shall  be  made  to  and  with  the  United  States  of  America, 
-^h-'cst  June  8»  1872,  c.  335,  fi  13,  17  Stat.  287. 

Notes  of  Deeisions 

C®**'^w^ct    for    carrying     mall.— Con-  Alteration  of  bonds.— An  erasure  and 

tracts        entered  into  by  the  Post  OflBce  interlineation  in  a  bond  increasing  the 

pepi^'^^t^TKBent     for     carrying     the     mail  amount  of  the  penalty  does  not  invali- 

glio^l^^        be  in  the  name  of  the  United  date  that  instrument  or  impair  its  le- 

St*^^^        as   directed    by    statute.      See,  gal  effect,  if  in  fact  it  was  made  prior 

also,      S     -743^^  p^jgt^     (1885)  18  Op.  Atty.  to  Its  execution.     (1882)  17  Op.  Atty. 

Ge^      ^a.a2.  Gen.  285. 

^  ^^■%«8868  to  bonda.^rhe  attestation  If  any  material  change  is  made  in  a 

ot  ^^^"t-nesses  to  a  bond  is  merely  for  bond  subsequent  to  its  execution,  the 

cot>^'^^:«^ence   of  proof.     The  law   does  instrument   is    thereby    rendered    void, 

not      f  ^qnire  such  witnesses,  but  it  is  unless   it  can   clearly   bo   shown    that 

c^^^^ient  and   safe  always   to   require  after  the  change  the  parties  assented 

t^exti^       (18g2)  17  Op.  Atty.  Gen.  286.  to  it  and  still  asknowledge  the  signing 

and  sealing  to  be  their  act.    Id. 

§  ^3.  (R.  S.  §  404.)     Copies  of  contracts  for  carrying  mail. 
.  The  Postmaster-General  shall  deliver  to  the  Sixth  Auditor,  within. 
sixty  days  after  the  making  of  any  contract  for  carrying  the  mail, 
*  duplicate  copy  thereof. 

Act  June  8,  1872,  c.  335,  fi  262,  17  Stat.  315. 

The  Sixth  Auditor  was  designated  Auditor  for  the  Post-Office  Department 
by  Act  March  3,  1875,  c.  130,  fi  2,  ante,  S  352,  and  the  Dockery  Act  of  July  31, 
1894,  c  174,  f  3,  ante,  S  417. 

Ntites  of  I>e€lsio]is 

Necessity  of  contract  In  wrltlng.~See 
(1878)  15  Op.  Atty.  Gen.  482,  484. 

^   ^^4.  (R.  S.  §  405.)     Orders  and  regulations  affecting  accounts. 
^11  orders  and  regulations  of  the  Postmaster-General  which  may 
^^''^Srinate  a  claim,  or  in  any  manner  affect  the  accounts  of  the  postal 
^^^^•icc,  shall  be  certified  to  the  Sixth  Auditor. 
Act  June  8,  1872,  c.  335,  §  29,  17  Stat.  289. 

The  Sixth  Auditor  was  designated  Auditor  for  the  Post-Office  Department, 
^«  stated  in  note  to  preceding  section. 

Cited  without  definite  application, 
MinneapoUs  &  St  L.  R.  Co.  v.  U.  S. 
(1889)  24  Ct  CL  350. 

^    5^5.  (R.  S.  §  406:)    Warrant  of  Postmaster-General,  on  quarterly 
statement  of  Auditor. 

Opon  the  certified  quarterly  statement  by  the  Sixth  Auditor  of 
p^  payments  by  postmasters  on  account  of  the  postal  service,  the 
"^stmaster-General  shall  issue  his  warrant  to  the  Treasurer  to  carry 
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the  amount  to  the  credit  of  the  postal  revenues  and  to  the  debit 
of  the  proper  appropriations  upon  the  books  of  the  Auditor. 
«Act  June  8,  1872,  c.  335,  S  53,  17  Stat  292. 

The  Sixth  Auditor  was  designated  Auditor  for  the  Post-Offioe  Department, 
as  stated  in  note  to  R.  S.  fi  404,  ante,  f  593. 

Provisions  changing  the  system  of  accounting  in  the  Treasury  Department 
were  made  by  the  Dockery  Act  of  July  81,  1894,  c  174,  §f  7-23,  ante,  fifi  402- 
404,  408,  411-413,  419,  420,  425-428,  433,  435-438. 

Notes  of  Dooiaions 

Oflloial  status  of  Sixth  Auditor^— The  to  both  the  Treasury  and  Post  Office 
Sixth  Auditor,  designated  by  Act  July  2,  Departments.  (1855)  7  Op.  Atty.  Gen. 
1836,  c.  270.  §  8,  5  Stat.  81,  as  "Auditor      439. 

of  the  Treasury  for  the  Post  Office  De-         Cited    without    dsflnlts    applieatlon, 
partment,"  had   direct  official  relation      (1878)  15  Op.  Atty.  Gen.  482,  485. 

§  596.  (R.  S.  §  407,  as  amended,  Act  Jan.  22,  1894,  c.  17.)     Postal 
revenues  and  collections  to  be  paid  into  the  Treasury. 

The  postal  revenues  and  all  debts  due  the  Post-Office  Depart- 
ment shall,  when  collected,  be  paid  into  the  Treasury  of  the  United 
States  under  the  direction  of  the  Postmaster-General,  and  the  Treas- 
urer, Assistant  Treasurer,  or  designated  depository  receiving  such 
payment  shall  give  the  depositor  a  duplicate  receipt  therefor,  to  be 
retained  by  him  in  his  office  as  a  voucher,  and  shall  forward  the 
original  to  the  Auditor  of  the  Treasury  for  the  Post-Office  Depart- 
ment, to  be  placed  to  the  credit  of  the  depositor  in  audit  of  his  ac- 
counts. 

Act  June  8,  1872,  c.  335,  S  54,  17  Stat.  292.  Act  Jan.  22,  1894,  c.  17,  28 
Stat.  28. 

This  section,  as  enacted  in  the  Revised  Statutes,  ended  with  the  provision 
for  receipts  for  deposits,  in  the  words,  "shall  give  the  depositor  duplicate  re- 
ceipts therefor."  The  amendment  by  Act  Jan.  22,  1894,  ci  17,  cited  above, 
consisted  in  the  change  of  the  words  "duplicate  receipts  therefor,"  to  "a  dupU- 
cate  receipt  therefor,"  and  the  addition  of  the  remainder  of  the  section  as  set 
forth  here. 

The  mode  of  payment  of  postal  revenues,  etc.,  into  the  Treasury  was  not 
changed  by  the  amendment  of  R.  S.  fi  3621,  by  Act  May  28,  1896,  c.  252,  fi  5, 
post,  f  6615,  requiring  deposit  of  public  moneys,  under  a  proviso  to  that  sec- 
tion as  amended. 

Unclaimed  money  in  dead>letter8  for  which  no  owner  can  be  found;  money 
taken  from  the  mail  by  robbery,  theft,  etc.,  which  may  come  into  the  hands  of 
postal  employes;  fines  and  penalties  imposed  for  violations  of  postal  laws; 
and  all  money  derived  from  the  sale  of  waste  paper  or  other  property  of  the 
Poet-Office  Department— were  required  to  be  deposited  in  the  Treasury,  as  part" 
of  the  postal  revenue,  by  R.  S.  f  4050,  post,  §  7599,  and  the  neglect  by  any 
officer  or  employ^  in  the  postal  service  to  make  such  deposit  was  punishable 
by  R.  S.  §  4053,  incorporated  in  Crim.  Oode,  |  225,  post,  fi  10395. 

The  net  proceeds  of  the  money-order  business  were  required  to  be  placed  to 
the  credit  of  the  Treasurer  of  the  United  States  for  the  service  of  the  Post- 
Office  Department,  and  to  be  entered  under  the  head  "revenue  from  money-or- 
der business,"  by  R.  S.  f  4050,  post,  §  7599. 

Cited  without  definite  application,  Fed.  13,  104  C.  C.  A.  453,  affirmed  33 
Lewis  Pub.  Co.  v.  Wyman  (1910)  182      Sup.  Ct  599,  228  U.  a  610,  57  L.  Ed. 

989. 

§  597.  (R.  S.  §  408.)     Deposits,  how  brought  into  the  Treasury. 

All  deposits  on  account  of  the  postal  service  shall  be  brought  into 
the  Treasury  by  warrants  of  the  Postmaster-General,  countersigned 
by  the  Auditor ;  and  no  credit  shall  be  allowed  for  any  deposit  until 
such  warrant  has  been  issued. 

Act  June  8,  1872,  c  335,  §  55,  17  Stat  292. 

Notes  of  Deoiaioiu 

Payments  <|uarterty.^Payment8  by  large  "covering  warrants."  Boody  t. 
the  post  office  department  to  the  treas-  U.  S.  (O.  C.  1846)  Fed.  Caa.  No.  1,636. 
ury   may   be   carried  in   quarterly   by 
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§  598.  (Act  March  3,  1903,  c.  1009,  §  6.)     Designation  of  officer 
to  sign  warrants  and  drafts. 

Hereafter  the  Postmaster-General  may  from  time  to  time  designate 
any  officer  of  the  Post-Office  Department  above  the  grade  of  fourth- 
class  clerk  to  sign  warrants,  and  "collection"  and  "transfer'*  drafts, 
in  his  stead,  and  such  warrants  and  drafts  when  so  signed  shall  be  of 
the  same  validity  as  if  they  had  been  signed  by  the  Postmaster-Gen- 
eral.   (32  Stat.  1176.) 

This  section  was  part  of  the  postal  serrice  appropriation  act  for  the  fiscal 
year  1004,  cited  aboTe. 

Before  this  provision,  the  Postmaster-General  had  been  authorized  to  dele- 
gate to  the  Third  Assistant  Postmaster-Greneral  authority  to  sign  in  his  stead 
all  warrants,  registered  and  countersigned  by  the  Auditor  of  the  Treasury  for 
the  Post-Office  Department,  for  the  payment  of  money  from  the  Treasury  on 
account  of  the  postal  service,  by  Act  Feb.  25,  1882,  c.  16,  22  Stat.  4 ;  and  sub- 
sequently he  was  authorised  to  designate,  from  time  to  time,  any  officer  of  the 
Department,  above  the  grade  of  fourth-class  clerk,  to  sign  warrants  in  his 
stead,  by  a  provision  of  Act  March  8,  1891,  c.  547,  26  Stat.  1081.  The  provi- 
sion of  Act  March  8,  1903,  set  forth  above,  is  in  the  same  language  as  that  of 
Act  March  8, 1891,  except  that  it  includes,  with  warrants,  collection  and  trans- 
fer drafts,  and  it  may  be  regarded  as  superseding  both  said  previous  provisions. 
A  subsequent  provision,  authorising  the  designation,  for  the  same  purpose, 
of  any  employ^  in  the  office  of  the  Third  Assistant  Postmaster-General  above 
the  grade  of  a  clerk  of  Glass  E,  contained  in  Act  March  2,  1907,  c.  2513,  is 
set  forth,  post,  S  699. 

§  599.  (Act  March  2,  1907,  c.  2513.)     Designation  of  employ£  to 
sign  warrants  and  drafts. 

That  hereafter  the  Postmaster-General  may  from  time  to  time  desig- 
nate any  employee  in  the  office  of  the  Third  Assistant  Postmaster- 
General  above  the  grade  of  a  clerk  of  Class  E  to  sign  warrants,  collec- 
tion and  transfer  drafts  in  his  stead,  and  such  warrants  and  drafts 
when  so  signed  shall  be  of  the  same  validity  as  if  signed  by  the  Post- 
master-General.    (34  Stat.  1206.) 

This  was  a  provision  of  the  postal  service  appropriation  act  for  the  fiscal 
year  1908,  cited  above. 
See  notes  to  Act  March  8,  1908,  c.  1009,  }  6,  ante,  }  598. 
Glass  E,  mentioned  in  this  provision,  was  the  highest  of  five  classes.  A,  B, 
G,  D,  and  E,  additional  to  the  four  classes  in  which  clerks  were  arranged  by 
R.  S.  f  163,  ante,  (  242,  and  including  subordinate  places,  clerks,  etc.,  which 
five  classes  were  designated  by  the  Postmaster-General  pursuant  to  the  provi- 
sions of  the  Givil  Service  Act  of  Jan.  16,  1883,  c.  27,  |  6,  par.  3,  post,  f  3277. 
By  Postal  Laws  and  Regulations  of  1902,  §  23,  par.  3,  in  force  at  the  time  of 
the  enactment  of  this  provision,  said  Glass  E  included  "all  persons  receiving 
an  annual  salary  of  |1,000  or  more,  or  a  compensation  at  the  rate  of  |1,000  or 
more,  but  less  than  $1,200  per  annum.'' 

§  600.  (Act  June  17»  1878,  c.  259,  §  2.)  Disbursements  for  post- 
route  maps;  pay-rolls  of  topographer's  office;  vouchers. 
That  the  disbursements  of  the  moneys  appropriated  for  the  prep- 
aration and  publication  of  post-route  maps  be  made  by  a  regular 
bonded  disbursing-officer  of  the  Post-Office  Department,  according 
to  the  laws,  rules,  and  customs  as  recognized  by  the  accounting-offi- 
cers of  the  Treasury  Department :  And  provided  also,  That  the  pay- 
rolls of  the  draughtsmen,  clerks,  messengers,  and  other  employees  of 
the  topograjAer's  office,  shall  be  regularly  made  out  by  the  chief  of 
the  topographer's  office,  examined  and  checked  by  the  appointment 
clerk  of  the  Post-Office  Department,  and  the  payments  thereof  made 
by  a  bonded  disbursing-officer  of  the  Post-Office  Department :  And 
also  provided  further,  That  all  expenditures  made  by  the  chief  of  the 
topographer's  office  for  the  preparation  and  publication  of  post-route 
maps  shall  be  accounted  for  by  vouchers,  accompanied  by  affidavit, 
and  the  moneys  therefor  shall  be  disbursed  by  a  disbursing-officer  of 
the  Post-Office  Department ;  and  all  of  the  above  disbursements  shall 
be  paid  out  of  the  appropriation  for  the  preparation  and  publication  of 
post-route  maps.    (20  Stat.  143.) 

These  were  provisos  annexed  to  the  appropriation  to  supply  deficiencies  in 
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revenue  of  the  Department,  in  section  2.  of  the  postal  service  appropriation 
act  for  the  fiscal  year  1879,  cited  above. 

As  these  provisions  are  not  restricted  by  their  language  to  the  appropriations 
made  by  the  act,  they  may  be  regarded  as  permanent.  But,  to  some  extent, 
they  have  been  rendered  inoperative,  in  subsequent  years,  by  the  making  of 
.  specific  appropriations  for  the  officers  and  employiJs  of  the  topographer's  office, 
in  the  annual  legislative,  executive,  and  judicial  appropriation  acts.  The  pro- 
visions for  the  fiscal  year  1914  were  by  Act  March  4,  1913,  c.  142,  §  1,  37 
Stat.  780.  Said  provisions  do  not  appear  in  the  appropriation  acts  for  subse- 
quent years. 

Provisions  authorizing  the  sale  to  the  public  of  post-route  maps  and  rural- 
delivery  maps  are  contained  in  the  annual  legislative,  executive,  and  judicial 
appropriation  acts.  The  provision  for  the  fiscal  year  1914,  by  Act  March  4, 
1913,  c.  142,  S  1,  37  Stat  781,  was  as  follows: 

**For  miscellaneous  expenses  in  the  Division  of  Topography  in  the  prepara- 
tion and  publication  of  post-route  maps  and  rural  delivery  maps  or  blue  prints, 
including  tracing  for  photolithographic  reproduction,  $26,000.  And  the  Post- 
master General  may  authorize  the  sale  to  the  public  of  post-route  maps  and 
rural  delivery  maps  or  blue  prints  at  the  cost  of  printing  and  ten  per  centum 
thereof  added,  the  proceeds  of  such  sales  to  be  used  as  a  further  appropriation 
for  the  preparation  and  publication  of  post-route  maps  and  rural  delivery  maps 
or  blue  prints.  Of  this  amount  $100  may  be  expended  in  the  purchase  of 
atlases,  geographical  and  technical  worlcs  needed  in  the  Division  of  Topog- 
raphy." Said  provisions  do  not  appear  in  the  appropriation  acts  for  subse- 
quent years. 

§  601.  (R.  S.  §  409.)     Investigating  and  remitting  fines,  penalties^ 

and  forfeitures. 
In  all  cases  of  fine,  penalty,  forfeiture,  or  disability,  or  alleged 
liability  for  any  sum  of  money  by  way  of  damages  or  otherwise, 
under  any  provision  of  law  in  relation  to  the  officers,  employes, 
operations,  or  business  of  the  postal  service,  the  Postmaster-Gen- 
eral may  prescribe  such  general  rules  and  modes  of  proceeding  as 
shall  appear  to  be  expedient,  for  the  government  of  the  Sixth  Au- 
ditor, in  ascertaining  the  fact  in  each  case  in  which  the  Auditor 
shall  certify  to  him  that  the  interests  of  the  Department  probably 
require  the  exercise  of  his  powers  over  fines,  penalties,  forfeitures, 
and  liabilities;  and  upon  the  fact  being  ascertained,  the  Auditor 
may,  with  the  written  consent  of  the  Postmaster-General,  mitigate 
or  remit  such  fine,  penalty,  or  forfeiture,  remove  such  disability, 
or  compromise,  release,  or  discharge  such  claim  for  such  sum  of 
money  and  damages,  and  on  such  terms  as  the  Auditor  shall  deem 
just  and  expedient. 

Act  June  8,  1872,  c.  836,  §  316,  17  Stat.  325. 

The  Sixth  Auditor  was  designated  as  Auditor  for  the  Post-Office  Department, 
as  stated  in  note  to  R.  S.  §  404,  ante,  §  593. 

Notes  of  Deoisions 
Power  to  remit  fines,  etc.— Under  the  mail  contractor  has  been  ordered  by 
previous  Act  of  March  3,  1851,  c.  21,  §  3,  the  Postmaster  General,  under  R.  S.  $ 
9  Stat.  593,  the  Auditor  for  the  Post  Of-  3962,  post.  §  7450,  and  he  afterwards 
fice  Department  had  power  with  the  becomes  butisfied  that  the  order  was 
written  consent  of  the  Postmaster  Gen-  made  under  a  misapprehension  of  the 
eral,  to  compromise  a  penalty  for  viola-  facts,  it  is  within  his  power  either  to  di- 
tion  of  postal  laws*.  (1871)  13  Op.  Atty.  ^^^^^^  rescind  his  order  or  to  refer  the 
Gen.  540  matter  to  the  Auditor,  under  this  see- 
Where 'the  agreement  with  a  maU  con-  ^\<>°-  <1^5>  IS  Op.  Atty.  Gen.  313, 
tractor  contains  the  usual  stipulation  B'  i  -,  .  .  ., 
that  "in  all  cases  there  is  to  be  a  for-  J,^^*''^^^^  ^^""j  FJ''^k''''^^7?'^tl  ?Si' 
feiture  of  the  pay  of  a  trip  when  the  ^tcoto'^TtJZto^^^^^^^^^ 
trip  IS  not  run,"  etc.,  held  m  view  of  the  ^  g  j  3^2,  post,  §  7450.  (1873)  14 
above  provisions,  that  it  is  competent  q^  ^^^  q^j^  ^79  ^^^  ^^  ^^^ 
to  the  Postmaster  General  to  waive  the  contrary  effect  (1882)  17  Op.  Atty. 
forfeiture  thereby  provided  for,  in  any  Qen.  276,  278,  holding  that  the  provi- 
case  aribing  upon  the  agreement,,  ac-  ^ons  of  this  section  have  no  application 
cording  as  it  may  seem  to  him  just  and  to  the  deduction,  authorized  by  R.  S.  f 
proper  to  do  so  under  the  particular  3952,  post,  §  7450,  from  the  pay  of  a 
circumstances  of  the  case.  (1873)  14  mail  contractor,  of  the  price  of  the 
Op.  Atty.  Gen.  179.  trip  in  all  cases  where  the  trip  is  not 
Where  a  deduction  from  the  pay  of  a  performed,  that  section  making  b-uch  de- 
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dnction  imperatiTe  npon  the  Postmaster      ment  require  the  exercise  of  such  power. 
General.  (1880)  16  Op.  Atty.  Gen.  484. 

Fact   reqnlred  to  be  ascertalned^In  Cited    without    definite    application, 

the  exercise  of  the  discretioDary  power  U.  S.  ▼.  Knabe  (C.  O.  1906)  147  Fed. 

conferred  by  this  section,  the  "fact"  to  802;    Leathers  v.  U.  S.   <D.  C.  1904). 

be   ascertained  in  the  ease  is  whether  127  Fed.  776  (afElrmed  133  Fed.  1021, 

the  interests  of  the  Post  Office  Depart-  66  C.  C.  A.  579). 

§  602.   (R.  S.  §  410.)     Discharge  of  judgment  debtors  from  impris- 
onment. 
The   Postmaster-General  may  discharge  from  imprisonment  any 
person  coniined  in  jail  on  any  judgment  in  a  civil  case,  obtained  in 
behalf  of  the  Department,  if  it  be  made  to  appear  that  the  defend- 
ant has  no  property  of  any  description. 

Act  June  8,  1872',  c.  335.  §  314,  17  Stat.  324. 

Similar  provisions  for  discharge  of  poor  debtors  by  the  Secretary  of  the 
Treasury  were  made  by  R.  S.  S  3471,  post,  §  6377,  and  provisions  for  such  dis- 
charge by  the  President,  in  R.  S.  §  3472,  post,  f  6378. 

§  603.  (R.  S.  §  411.)     Subsequent  execution  on  same  judgment. 

The  release  provided  for  by  the  preceding  section  shall  not  bar  a 
subsequent  execution  against  the  property  of  the  defendant  on  the 
same   judgment. 

A.ct  June  8,  1872,  c.  835,  §  314,  17  Stat.  324. 

(R.  S.  §  412.     Repealed.) 
rriiis  section,  forbidding  persons  employed  in  the  Department  to  become  in- 
terested in  any  contract  for  carrying  the  mail,  etc.,  was  incorporated  into  the 
Oxriminal  Code,  §  226,  post,  §  10896,  and  was  repealed  by  section  341  thereof, 
Oost,  i  10515. 

Notes  of  Deoiaiona 

R.  S.  I  4I2.-See  (1903)  24  Op.  Atty. 
Gen.  557. 

§   ^0-4.  (R.  S.  §  413,  as  amended,  Act  March  3,  1897,  c.  385,  §  1.) 
Keports  of  Postmaster-General. 
^I^ti€  Postmaster-General  shall  make  the  following  annual  reports 
^^     C^ongress : 

-^irst.  A  report  of  the  finances  of  the  Department  for  the  preced- 

Jl^S*     ^^ear,  showing  the  amount  of  balance  due  the  Department  at 

\^      t>eginning  of  the  year,  the  amount  of  postage  which  accrued 

^^t^in  the  year,  the  amount  of  engagements  and  liabilities  and  the 

, '^^^^vant  actually  paid  during  the  year  for  carrying  the  mail,  showing 

^^'^'^'^^     much  of  the  amount  was  for  carrying  the  mail  in  preceding 

•    ^^^cond.  A  report  of  the  amount  expended  in  the  Department  for 
-^      preceding  fiscal  year,  including  detailed  statements  of  expendi- 
^^^^^  made  from  the  contingent  fund. 

r^^d  the  Postmaster-General  shall  cause  all  of  such  reports  to  be 
P    ^*>t:ed  at  the  Public  Printing  Office,  either  together  or  separately, 
^^     in  such  numbers  as  may  be  required  by  the  exigencies  of  the 
^"^^''ice  or  by  law. 

Act  June  8,  1872,  c.  335,  f  8,  17  Stat  285.  Act  March  3,  1897,  c.  385,  fi 
^.  29  Stat.  647. 

This  section  as  enacted  in  the  Revised  Statutes,  required  ten  annual  reports 
^>f  different  matters  described  in  separate  subdivisions.  The  amendment  by 
^ct  March  3,  1897,  c.  885,  §  1,  cited  above,  reduced  the  reports  required  to  the 
trwo  specified  in  the  amended  section  as  set  forth  here. 

The  Postmaster-General  was  required  to  submit  in  his  annual  report  estl- 
tkiates  or  revenue  and  expenditures  for  the  fiscal  year  current  and  also  for 
'that  next  ensuing  together  with  a  statement  of  the  receipts  and  expenditures 
^or  the  preceding  fiscal  year,  by  a  provision  of  Act  May  27,  1908,  c.  206,  post, 
t605. 

The  Postmaster-General  was  directed   to  request  from  railroad  companies 

transporting  the  mails,  data  to  enable  him  to  ascertain  the  cost  of  mail  trans- 

portaUon,  and,  in  his  annual  report,  make  recommendations  founded  on  the 

information  so  obtained,  by  Act  March  3,  1879,  c.  180,  fi  6,  post,  fi  606. 

A  report  by  the  Postmaster-General  of  his  action  on  claims  of  postmasters 
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for  losses  from  burglary,  fire,  etc.,  was  required  by  a  provision  of  Act  March 
17,  1882,  c.  41,  §  1,  amended  by  Act  May  9,  1888,  c.  231,  §  2,  post,  f  7212. 

Provisions  relating  to  estimates  of  expenditures  and  appropriations  by  the 
Postmaster-General  were  made  by  R.  S.  §  3668,  and  by  Act  March  3,  1879, 
c,  180,  §  1,  and  Act  June  9,  1896,  c.  386,  post,  §}  6709-^711. 

Provisions  applicable  to  all  the  Departments,  as  to  reports  of  expenditures 
of  contingent  funds,  were  made  by  R.  S.  fi  193,  ante,  f  275. 

Provisions  applicable  to  all  the  Departments,  as  to  the  time  of  making  an- 
nual reports,  and  the  time  of  furnishing  copies  thereof  to  the  printer,  were 
made  by  R.  S.  §§  195,  196,  and  Act  July  1,  1916,  c.  209,  §  3,  ante,  §|  278,  279, 
270a. 

Provisions  for  the  printing  and  distribution  of  the  reports  of  the  Postmaster- 
Greneral  were  made  by  the  Printing  and  Binding  Act  of  Jan.  12,  1895,  c.  23, 
§  73,  par.  27,  post,  §  7075. 

§  605.  (Act  May  27,  1908,  c.  206.)     Report  to  include  estimates 
of  revenue  and  expenditures,  and  statement  of  receipts  and  ex- 
penditures. 
Hereafter  the  Postmaster-General  shall  each  year  prepare  and 
submit  in  his  annual  report  to  Congress  estimates  of  the  revenue  and 
expenditures  in  the  postal  service  for  the  fiscal  year  current,  and  also 
for  the  fiscal  year  next  ensuing  at  the  time  said  report  is  submitted, 
together  with  a  statement  of  the  receipts  and  expenditures  for  the 
preceding  completed  fiscal  year.    ^35  Stat.  418.) 

This  was  a  provision  of  the  postal  service  appropriation  act  for  the  fiscal 
year  1909,  cited  above. 

A  similar  provision,  without  the  word  "hereafter,"  was  contained  in  the 
similar  act  for  the  preceding  year. 

§  606.  (Act  March  3,  1879,  c.  180,  §  6.)     Obtaining  data  of  cost  of 
railway  mail  transportation,  and  report  thereon. 

The  Postmaster-General  shall  request  all  railroad  companies 
transporting  the  mails  to  furnish,  under  seal,  such  data  relating  to 
the  operating,  receipts  and  expenditures  of  such  roads  as  may,  in 
his  judgment  be  deemed  necessary  to  enable  him  to  ascertain  the 
cost  of  mail  transportation  and  the  proper  compensation  to  be  paid 
for  the  same ;  and  he  shall,  in  his  annual  report  to  Corfgress,  make 
such  recommendations,  founded  on  the  information  obtained  under 
this  section,  as  shall,  in  his  opinion,  be  just  and  equitable.  (20 
Stat.  358.) 

This  section  was  part  of  the  postal  service  appropriation  act  for  the  fiscal 
year  1880,  cited  above. 

(R.  S.  §  414.  Superseded.) 
This  section  required  the  Postmaster- General  to  furnish  a  copy  of  his  annual 
estimates  to  the  Secretary  of  the  Treasury  prior  to  November  1st  in  each 
year.  It  was  superseded  by  the  provision  requiring  the  heads  of  the  several 
Departments  to  furnish  their  annual  estimates  to  the  Secretary  of  the  Treas- 
ury on  or  before  October  1st  in  each  year,  made  by  Act  March  3,  1875,  c 
129,  $  3,  18  Stat.  370,  which  was  itself  superseded  by  a  provision  requiring  said 
estimates  to  be  so  furnished  on  or  before  Oct  15  of  each  year,  of  Act  March 
S,  1901,  c.  830,  (  5,  post,  f  6734. 

§  607.  (Act  March  3,  1881,  c.  130,  §  1.)     Disposition  of  useless  pa- 
pers in  the  Department. 

The  Postmaster-General  is  hereby  authorized  to  sell  as  waste 
paper,  or  otherwise  dispose  of,  the  files  of  papers  which  have  ac- 
cumulated, or  may  hereafter  accumulate,  in  the  Post-Office  De- 
partment that  are  not  needed  in  the  transaction  of  current  business 
and  have  no  permanent  value  or  historical  interest;  and  the  pro- 
ceeds of  said  sales  he  shall  pay  into  the  treasury,  and  make  report 
thereof  to  Congress.    (21  Stat.  412.) 

This  was  a  provision  accompanying  appropriations  for  the  Department  in 
the  legislative,  executive,   and  judicial  appropriation  act  for  the  fiscal  year 
1882,  cited  above. 
Provisions  for  the  disposition  of  useless  papers  in  the  office  of  the  Auditor 
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^)  POST-OFPIOK  DEPARTMENT  §   609 

^^  the  Post-OflSce  Department  were  made  by  Act  Aug.  5,  1882,  c.  389,  f  1, 

^^d  Act  May  27,  1908,  c.  206,  f  1,  post,  §§  608,  609. 

Provisions  for  the  disposition  of  proposals  for  carrying  the  mails,  and  of 
reports  of  arrivals  and  departures  of  the  mails  and  certificates  of  oaths  of 
<^rriers  on  mail  routes,  were  made  by  amendment  of  R.  S.  I  3948  by  Act  June 
13, 1898,  c.  446,  §  2,  incorporated  in  R.  S.  §  3948,  as  set  forth  post,  |  7435. 

Provisions  applicable  to  all  the  Departments,  for  the  disposition  of  useless 
papers,  etc.,  were  made  by  Act  Feb.  16,  1889,  c.  171,  and  Act  March  2,  1895, 
c  189,  f  1,  ante,  H  282,  283. 
Provisions  similar  to  those  of  this  act,  for  the  disposition  of  useless  papers 

accumulated  in  post-offices,  contained  in  Act  May  11,  1906,  c.  2448,  are  set 

forth  post,  fi  7203. 

f  €08.    (Act  Aug.  5,  1882,  c.  389,  §  1.)     Disposition  of  useless  pa- 
pers in  office  of  Auditor  for  Post-Oflfice  Department. 
^/le    Secretary  of  the  Treasury  is  hereby  authorized  to  sell  as 
^^^t.^   paper,  or  otherwise  dispose  of,  the  files  of  papers  which  have 
^^^i».mulated,  or  may  hereafter  accumulate,  in  the  Office  of  the  Au- 
^^^ox-     of  the  Treasury  for  the  Post-Office  Department  that  are  not 
'^^ed^cjl    in  the  transaction  of  current  business  and  have  no  per- 
l^^mrM.^  official  or  historical  value;   and  the  proceeds  of  said  sales 
^^s-t»,^H  pay  into  the  Treasury,  and  make  report  thereof  to  Congress. 
(^  ^tst.  228.) 

"^^■^izfc-is  was  a  provision  accompanying  an  appropriation  for  a  temporary  force 
^__  ;^:fi-6po8e  of  accumulated  money  orders  in  the  legislative,  executive,  and  judi- 
^         appropriation  act  for  the  fiscal  year  1883,  cited  above. 

arther  provisions  for  the  same  purpose  were  made  by  Act  May  27,  1908, 
§  1,  post,  (  609. 

Notes  of  Dooisions 

'IJJ?^*  ^^d  repeal  of  act  by  subsequent  ante,  S  282,  which  provided  for  the  dis- 

0f,i*^m^^^        provisions^-This  act  was  im-  position  of  useless  papers  in  the  execu- 

P^^vT^^"  j.gpgj^jg^    jjy    jjjg   general    and  tive  departments*.     (1895)  21  Op.  Atty. 

coil»^^*^^t:i:Bensive  Act  of  Feb.  16,  1889,  Gen,  151. 

§  6*^^^    (Act  May  27,  1908,  c.  206,  §  1.)     Disposition  of  money- 
^^^^-der  statements,  paid  money-orders,  and  lists  and  coupons  • 
^^*  international  money-orders  in  office  of  Auditor  for  Post- 
_^,^^ffice  Department. 

*^^    Secretary  of  the  Treasury  and  the  Postmaster-General  shall 

c^   ^^    to  be  destroyed,  in  such  manner  as  they  may  deem  best,  all  mon- 

eV'^^x-^er  statements  rendered  by  postmasters  and  all  paid  money  or- 

4er^    ^accompanying  the  same,  as  well  as  all  descriptive  lists  of  inter- 

tvat-ioxial  money  orders  certified  to  or  by  the  exchange  offices  desig- 

nrt^cl    for  conducting  money-order  transactions  with   foreign  coun- 

^^^^^,  and  all  coupons  of  issued  international  money  orders  now  filed 

in  the  office  of  the  Auditor  for  the  Post-Office  Department,  or  which 

^^y   hereafter  be  filed  therein,  after  three  years  shall  have  elapsed 

ifonx  the  expiration  of  the  period  covered  by  such  statements  and 

lists.     (35  Stat.  415.) 

This  was  a  provision  of  the  postal  service  appropriation  act  for  the  fiscal 
year  1909,  cited  above. 

Previous  provisions  for  the  disposition  of  such  papers,  made  by  Act  July  16, 
1S94,  c.  137,  I  4,  28  Stat.  107,  amended  by  Act  March  8,  1897,  c.  385,  29 
Stat.  648,  and  in  Act  March  15,  1898,  c  68,  f  10,  30  Stat.  317,  were  super- 
ceded by  this  provision. 
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Title  X 


THE  DEPARTMENT  OF  THE  NAVY 


This  Title,  as  enacted  in  the  Revised  Statutes,  was  not  divided  into  chap- 
ters. For  convenience,  the  sections  thereof  remaining  in  force  and  subsequent 
provisions  which  relate  to  the  Department,  the  Bureaus  therein,  its  officers, 
clerks,  employes,  etc.,  generally,  are  placed  in  chapter  A;  and  the  sections 
and  provisions  applicable  only  to  the  Hydrographic  Office  and  to  the  Naval 
Observatory  and  the  Nautical  Almanac  Office,  respectively,  are  placed  in  sepa- 
rate chapters,  B  and  C. 


Chap.  Sec. 

A.  The  Department  and  the  Seorotary  of  the  Navy 610 

B.  The   Hydrographio  Office 656 

C.  The  Naval  Observatory  and  the  Nautical  Almanao  Office 661 


CHAPTER  A 


The  Department  and  the  Secretary  of  the  Navy 


Sec. 
610. 


Establishment  of  the   Department 
of  the  Navy. 

611.  Assistant   Secretary  of  the  Navy. 

612.  Judge-Advocate-General      of      the 

Navy. 

613.  Detail  of  officer  of  line  of  "Navy  or 

Marine  Corps  as  assistant  to 
Judge- Advocate-General ;  per- 
formance of  duties  of  Judge- Ad- 
vocate-General. 

614.  Clerks  and  employes. 

615.  Employment  and  payment  out  of 

appropriations  for  new  ships,  of 
civilian  expert  aids,  draftsmen, 
writers,  copyists,  and  model 
makers,  only  as  authorized. 
615a.  Expenditure  for  pay  of  drafting, 
technical,  and  inspection  force 
from  lump  sum  appropriations 
giving  specific  authority  there- 
for; discretion  of  Secretary  of 
Navy ;  report  to  Congress  of  ex- 
I)enditure8. 

616.  Procurement  of  naval   stores  and 

equipment  of  vessels. 

617.  Custody  of  the  books  and  records. 

618.  Custody  of  naval  records  from  be- 

ginning of  Department  to  war 
of  rebellion. 

619.  Custody    of    records    relating    to 

public  and  private  armed  vessels 
of  the  colonies  in  war  of  Revo- 
lution. 

620.  Certificate  of  discharge  in  lieu  of 

lost  or  destroyed   certificate. 

621.  Duties   of   Assistant   Secretary   of 

the  Navy. 
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Sec. 

621a.  Chief  of  Naval  Operations;  ap- 
pointment; duties;  rank,  title, 
and  emoluments. 

621b.  Chief  of  Naval  Operations ;  when 
to  act  as  Secretary  of  Navy. 

621c.  Chief  of  Naval  Operations ;  rank, 
title,  and  pay ;  orders  of  deemed 
orders  of  Secretary  of  Navy ;  as- 
signment of  officers  of  Navy  or 
Marine  Corps  to  assist;  retire- 
ment while  serving  as  chief  of 
Naval  Operations;  rank  and 
pay. 

622.  Establishment  of  Bureaus. 

623.  Designation  of  Bureau  of  Supplies 

and  Accounts. 

624.  Bureau   of   Equipment   abolished; 

duties  distributed  and  funds  and 
civil  employes  transferred  to  oth- 
er bureaus  and  offices. 

625.  Custody  of  books  and  records  of 

Bureaus. 

626.  Accounts   and    report   of   supplies 

by  Bureau  of  Supplies  and  Ac- 
counts. 

627.  Report    by    Chief    of    Bureau    of 

Supplies  and  Accounts  to  Secre- 
tary of  the  Navy. 

628.  Appointment  of  chiefs  of  Bureaus. 

629.  Chiefs   of  Bureaus  of  Yards  and 

Docks,  Equipment,  Navigation, 
and  Ordnance. 

630.  Chief    of    Bureau    of    Yards    and 

Docks. 

631.  Detail   of   officer  of  Navy   as  as- 

sistant to  Chief  of  Bureau  of 
Navigation. 


Ch.A) 
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648. 


Sec. 

645.  Captured  flags, 

646.  Preservation  of  flags  in  some  pub- 

lic place. 

647.  Acceptance  and  care  of  gifts  pre- 

sented to  vessels  of  the  Navy. 
647a.  Lease  of  property  by  Secretary  of 
the  Navy ;  reports  to  Congress ; 
oil,  mineral,  or  phosphate  lands 
excepted;  disposition  of  pro- 
ceeds of  lease. 
Reports  to  Congress  by  Secretary 
of  Treasury. 

649.  Report   of   expenditures   for  civil- 

ian employes  other  than  ordi- 
nary mechanics  and  working- 
men;    estimates  therefor. 

650.  Report    of    proposed    repairs    or 

changes  on  vessels  amounting  to 
more  than  $200,000;  expendi- 
tures therefor  only  after  appro- 
priations. 

651.  Report  of  expenditures  for  repairs 

amounting  to  more  than  $200,- 
000  on  one  vessel  in  one  year. 

652.  Adjustment  and  report  of  claims 

for  damages  by  collision  for 
which  vessels  of  Navy  found  re- 
sponsible. 

652a.  Report  of  expenditures  for  experi- 
mental and  research  laboratory. 
Estimates  for  expenses. 

654.  Contingent  expenses  not  to  be 
paid  out  of  appropriations  for 
naval  establishment. 
Contingent  expenses  not  to  be 
paid  out  of  appropriations  for 
naval  establishment. 


653. 


655. 


S«e. 

832.  Detail  of  officer  of  Navy  as  assist- 
ant to  Chief  of  Bureau  of  Ord- 
nance. 

633.  Chief  of  Bureau   of  Construction 

and  Repair. 

634.  Naval     Constructor     eligible     as 

Chief  of  Bureau  of  Construction 
and  Repair. 

635.  Chief  of  Bureau  of  Steam  Engi- 

neering. 

636.  Detail   of   officer  of  Navy  as  as- 

sistant  to    Chief   of   Bureau    of 
Steam  Engineering. 

637.  Chief  of  Bureau  of  Supplies  and 

Accounts. 

638.  Detail   of  officer  of  Navy  as  as- 

sistant   to    Chief   of   Bureau   of 
Supplies  and  Accounts. 

639.  Pay  of  officer  of  Navy  detailed  as 

assistant  to  Chief  of  Bureau  of 
Supplies  and  Accounts. 

640.  Civilian  assistant  to  Chief  of  Bu- 

reau of   Supplies  and  Accounts. 

641.  Chief  of  Bureau  of  Medicine  and 

Surgery. 

642.  Detail  of  medical  officer  of  Navy 

as  assistant  to  Bureau  of  Medi- 
cine and  Surgery. 
642a.  Detail  of  officers  of  Corps  of  Civil 
Engineers  and  Corps  of  Naval 
Constructors  as  assistants  to 
Chiefs  of  Bureaus  of  Yards  and 
Docks  and  Bureau  of  Construc- 
tion and  Repair:  performance 
of  duties  of  Chiefs. 

643.  Loan  of  scientific  instruments  for 

use  of  Weather  Service. 

644.  Collection  of  enemies*  flags. 

§  610.  (R.  S.  §  415.)     Establishment  of  the  Department  of  the 

Navy. 
There  shall  be  at  the  seat  of  Government  an  Executive  Depart- 
ment, to  be  known  as  the  Department  of  the  Navy,  and  a  Secre- 
tary of  the  Navy,  who  shall  be  the  head  thereof. 

Act  April  30,  1798,  c.  35,  §  1,  1  Stat.  553. 

A  council  of  National  Defense,  composed  of  the  Secretary  of  War,  the  Sec- 
retary of  the  Navy,  the  Secretary  of  the  Interior,  the  Secretary  of  Agriculture, 
the  Secretary  of  Commerce,  and  the  Secretary  of  I^bor,  was  created  by  Act 
Aug.  29,  1916.  c.  418,  §  2,  set  forth  post,  under  Title  XVII  A,  **The  Council  of 
National  Defense  and  the  Advisory  Committee  on  Aeronautics." 

The  President  is  authorized  to  appoint  as  members  of  the  Advisory  Com- 
mittee for  Aeronautics  two  members  from  the  Navy  Department,  from  the 
office  in  charge  of  Naval  Aeronautics,  by  a  provision  in  Act  March  3,  1915, 
c.  83,  also,  post,  under  Title  XVII  A,  "The  Council  of  National  Defense  and 
the  Advisory  Committee  on  Aeronauticvs." 

All  laws  or  parts  of  laws  Inconsistent  with  rates  of  salaries  or  compensation 
appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts 
are  repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employes 
appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensa- 
tion of  such  officers  or  employes,  respectively,  until  otherwise  fixed  by  an 
annual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141,  §  6, 
post  f  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for 
the  fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat  1049,  are  established 
and  continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for 
by  Congress,  by  f  6  of  said  act,  post  §  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by 
any  act  shall  be  available  for  payment  to  any  person  receiving  more  than 
one  salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  an- 
num, with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  § 
6,  as  amended  by  Act  Aug.  29,  1916,  c.  417,  post,  §  3230a. 

By  a  provision  in  the  naval  service  appropriation  act  for  the  fiscal  year 
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1916,  Act  March  3,  1915,  c.  83,  post,  §  621b,  the  Chief  of  Naval  Operations, 
an  office  created  by  another  provision  in  said  act,  also  post,  f  621a,  is  declared 
to  be  next  in  succession  to  act  as  Secretary  of  the  Navy  in  the  absence  of  the 
Secretary  and  the  Assistant  Secretary  of  the  Navy. 

Other  provisions  relating  to  the  Chief  of  Naval  Operations,  contained  in  the 
naval  service  appropriation  act  for  the  fiscal  year  1917,  Act  Aug.  29,  1916,  c 
417,  are  set  forth  post,  f  621c 

Notes  of  Declsloiifl 

Powers  of  Secretary^— The  Secretary  of  the  lighthouse   reservation  at  that 

of  the  Navy  has  authority  to  transfer  place.     (1907)  26  Op.  Atty.  Gen.  269. 
control  of  certain  land  at  San  Juan,  P. 

R.,    reserved   by    executive    order   for         Cited     without    deflnlts    applloatioii, 

naval  purposes,  to  the  Department  of  Smith  v.  Whitney  (1886)  6  Sup.  Ct  670, 

Commerce  and  Labor,  for  the  extension  676,  116  U.  S.  167,  29  L.  Ed.  601. 

§  611.  (Act  July  11,  1890,  c.  667,  §  1.)  Assistant  Secretary  of 
the  Navy. 
For  an  assistant  Secretary  of  the  Navy,  to  be  appointed,  from 
civil  life,  by  the  President,  by  and  with  the  advice  and  consent  of 
the  Senate,  who  shall  receive  a  compensation,  at  the  rate  of  four 
thousand  five  hundred  dollars  per  annum.     (26  Stat.  254.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1891,  cited  above. 

A  previous  provision  for  the  appointment  of  an  Assistant  Secretary,  con- 
tained in  Act  Aug.  5,  1882,  c.  389,  f  1,  22  Stat.  243,  was  repealed  by  Act 
March  3,  1883,  c.  128,  fi  1,  22  SUt.  550. 

A  provision  relating  to  the  duties  of  the  Assistant  Secretary,  made  by  Act 
March  3,  1891,  c.  541,  §  1,  is  set  forth  post,  §  621. 

By  a  provision  in  the  naval  service  appropriation  act  for  the  fiscal  year 
1916,  Act  March  3,  1915,  c.  83,  post,  §  621b,  the  Chief  of  Naval  Operations, 
an  ofilce  created  by  another  provision  in  said  act,  also  post,  }  621a,  is  declared 
to  be  the  next  in  succession  to  act  as  Secretary  of  the  Navy  in  the  absence  of 
the  Secretary  and  the  Assistant  Secretary  of  the  Navy. 

Other  provisions  relating  to  the  Chief  of  Naval  Operations,  contained  in  the 
naval  service  appropriation  act  for  the  fiscal  year  1917,  Act  Aug.  29,  1916,  c. 
417,  are  set  forth  post,  §  621c. 

Recent  appropriations  for  the  Assistant  Secretary  are  |5,000.  The  provi- 
sion for  the  fiscal  year  1917  was  by  Act  May  10,  1916,  c.  117,  |  1,  39  Stat. 

See,  also,  notes  to  §  610,  ante. 

§  612.  (Act  June  8,  1880,  c.  129,  as  amended.  Act  June  5,  1896,  c 
331.)  Judge- Advocate-General  of  the  Navy. 
That  the  President  of  the  United  States  be,  and  he  is  hereby, 
authorized  to  appoint,  for  the  term  of  four  years,  by  and  with  the 
advice  and  consent  of  the  Senate,  from  the  officers  of  the  Navy 
or  the  Marine  Corps,  a  judge-advocate-general  of  the  Navy  with 
the  rank  and  highest  pay  of  a  captain  the  Navy  or  the  rank,  pay, 
and  allowances  of  a  colonel  in  the  Marine  Corps,  as  the  case 
may  be.  And  the  office  of  the  said  judge-advocate-general  shall 
be  in  the  Navy  Department,  where  he  shall,  under  the  direction  of 
the  Secretary  of  the  Navy,  receive,  revise,  and  have  recorded  the 
proceedings  of  all  courts-martial,  courts  of  inquiry,  and  boards  for 
the  examination  of  officers  for  retirement  and  promotion  in  the 
naval  service,  and  perform  such  other  duties  as  have  heretofore 
been  performed  by  the  solicitor  and  naval  judge-advocate-general. 
(21  Stat.  164.    29  Stat.  251.) 

This  act  was  entitled  "An  act  to  authorize  the  President  to  appoint  an  offi- 
cer of  the  Navy  or  the  Marine  Corps  to  perform  the  duties  of  Solicitor  and 
Judge-Advocate-General,  and  so  forth,  and  to  fix  the  rank  and  pay  of  such 
officer." 

As  originally  enacted,  the  act  provided  for  the  appointment  "with  the  rank, 
pay,  and  allowances  of  a  captain  in  the  Navy  or  a  colonel  in  the  Marine 
Corps,  as  the  case  may  be."  The  amendment  by  Act  June  6,  1S96,  c.  331, 
cited  above,  inserted,  in  lieu  of  said  words,  the  words  "with  the  rank  and 
highest  pay  of  a  captain  the  Navy,  or  the  rank,  pay,  and  allowances  of  a 
colonel  in  the  Marine  Corps,  as  the  case  may  be,"  making  the  act  read  as  set 
forth  here.    Said  amendatory  act  also  contained  a  proviso  that  the  amendment 
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\v}^cl  take  effect  from  July  10,  1892,  the  date  on  which  the  then  incumbent 
.  \ered  on  duty,  and  that  the  amount  therein  appropriated  should  be  payable 
\^m  the  appropriation  "Pay  of  the  Navy." 

The  office  of  Naval  Solicitor  in  the  Department  of  Justice,  authorized  by 
R.  S.  §  340,  was  abolished  by  a  provision  of  Act  June  10,  1878,  c.  329,  f  1, 
20  Stat  205.    See  note  to  R.  S.  f  340,  ante,  (  521. 

The  appointment  of  a  solicitor,  as  assistant  to  the  Judge-Advocate-General, 
at  a  salary  of  |2,500,  was  authorized  by  a  provision  of  Act  April  17,  1000,  c. 
Id2,  §  1,  37  Stat.  117,  which  provision  was  repeated  in  the  same  language  in 
subsequent  legislative,  executive,  and  judicial  appropriation  acts.  A  provi- 
rion  of  Act  June  29,  1006^  c.  3590,  34  Stat.  555,  increased  the  salary  to  ^,- 
000  during  the  service  of  the  then  incumbent  Recent  appropriations  for  said 
solicitor  were  $4,000.  l^e  provision  for  the  fiscal  year  1017  was  by  Act  May 
10,  1916,  c.  117,  (  1,  30  Stat  All  of  these  provisions  were  superseded  by  a 
provision  in  the  naval  service  appropriation  act  for  the  fiscal  year  1017,  Act 
Aug.  20,  1016,  c.  417,  post,  §  613,  authorizing  the  detail  of  an  officer  of  the 
line  of  the  Navy  or  Marine  Corps  as  assistant  to  the  Judge-Advocate-General. 

Notes  of  Dedjiioiui 

Rank,  pay,  ete^  of  Judge  Advocate  eral  under  this  act  was  actual,  as  distin- 

ficneral^-This  act  did  not  give  an  of-  guished  from  assimilated  rank,  and  a 

ficer  of  the  navy  appointed  Judge  Ad-  captain  in  the  Marine  Corps  appointed 

vocate  General  the  sea  pay  and  allow-  to  the  office  held  actual  rank  as  colonel 

ances  of  a  captain  in  the  navy,  but  only  in  that  corps,  and  on  retirement  was* 

Bfaore  duty  pay.    Lemly  v.  U.  S.  (1893)  entitled  to  the  retired  pay  of  that  rank. 

28  Ct  a.  468.  Remey  v.  U.  S.  (1898)  33  Ct  CI.  2ia 
The  rank  of  the  Judge  Advocate  Gen- 

§  613.  (Act  Aug.  29,  1916,  c  417.)  Detail  of  officer  of  line  of  Navy 
or  Marine  Corps  as  assistant  to  Judge- Advocate-General ;  per- 
formance of  duties  of  Judge-Advocate-General. 

Hereafter  an  officer  of  the  line  of  the  Navy  or  Marine  Corps  may 
be  detailed  as  assistant  to  the  Judge  Advocate  General  of  the  Navy, 
who  shall,  under  similar  conditions,  perform  the  duties  of  the  Judge 
Advocate  General.    (39  Stat.) 

This  was  a  provision  of  the  naval  service  appropriation  act  for  the  fiscal 
year  1917,  cited  above;  It  superseded  provisions  in  Act  April  17,  1900,  c. 
192,  §  1,  31  Stat  117,  and  subsequent  acts,  for  a  solicitor,  to  be  an  assistant 
to  the  Jud^e-Advocate-General.    See  note  to  §  612,  ante. 

The  "similar  conditions"  mentioned  in  this  section  refer  to  a  previous  para- 
graph of  said  Act  Aug.  29,  1916^  c  417,  authorizing  the  detail  of  officers  as 
assistants  to  the  Chief  of  the  Bureau  of  Yards  and  Docks  and  the  Chief  of  the 
Bureau  of  Construction  and  Repair,  said  assistants  to  perform  the  duties  of 
their  respective  chiefs,  in  case  of  their  death,  resignation,  absence,  or  sickness, 
etc.    See  post,  §  642a. 

§  614.  (R.  S.  §  416.)     Clerks  and  employ£8. 

There  shall  be  in  the  Department  of  the  Navy : 

One  chief  clerk,  at  a  salary  of  two  thousand  five  hundred  dollars 
a  year,  so  long  as  there  is  no  Assistant  Secretary  of  the  Navy,  and 
at  a  salary  of  two  thousand  two  hundred  dollars  a  year  when  there 
is  an  Assistant  Secretary  of  the  Navy. 

One  disbursing  clerk. 

In  the  Bureau  of  Yards  and  Docks : 
One  civil  engineer,  at  a  salary  of  three  thousand  dollars  a  year. 
One  chief  clerk,  at  a  salary  of  one  thousand  eight  hundred  dollars 
a  year. 

One  draughtsman,  at  a  salary  of  one  thousand  eight  hundred  dol- 
lars a  year. 

In  the  Bureau  of  Equipment  and  Recruiting: 
One  chief  clerk,  at  a  salary  of  one  thousand  eight  hundred  dol- 
lars a  year. 

In  the  Bureau  of  Construction  and  Repair: 
One  chief  clerk,  at  a  salary  of  one  thousand  eight  hundred  dollars 
a  year. 

One  draughtsman,  at  a  salary  of  one  thousand  eight  hundred  dol- 
lars a  year. 
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In  the  Bureau  of  Steam  Engineering: 
One  chief  clerk,  at  a  salary  of  one  thousand  eight  hundred  dollars 
a  year. 

One  draughtsman,  at  a  salary  of  one  thousand  eight  hundred  dol- 
lars a  year. 

One  assistant  draughtsman,  at  a  salary  of  one  thousand  two  hun- 
dred dollars  a  year. 

In  the  Bureau  of  Navigation: 
One  chief  clerk,  at  a  salary  of  one  thousand  eight  hundred  dol- 
lars a  year. 

In  the  Bureau  of  Ordnance : 
One  chief  clerk,  at  a  salary  of  one  thousand  eight  hundred  dol- 
lars a  year.  i 

One  draughtsman,  at  a  salary  of  one  thousand  eight  hundred  dol- 
lars a  year. 

In  the  Bureau  of  Provisions  and  Clothing: 
One  chief  clerk,  at  a  salary  of  one  thousand  eight  hundred  dol- 
lars a  year. 
I  In  the  Bureau  of  Medicine  and  Surgery: 

One  chief  clerk,  at  a  salary  of  one  thousand  eight  hundred  dol- 
lars a  year. 

Act  July  5,  1862,  c.  134,  12  Stat.  510.  Act  July  2,  1864,  c.  219,  f  4,  13 
Stat.  373.  Act  July  23,  1866,  c.  208,  §  8,  14  Stat  207.  Act  March  3,  1871, 
c.  113, 1  3,  16  Stat  494.    Act  March  3,  1873.  c.  226.  §  1,  17  Stat  501,  502. 

This  section  enumerated  the  subordinate  officers  in  the  Department  and  their 
salaries  at  the  time  of  the  compilation  of  the  Revised  Statutes,  as  authorized 
by  the  then  existing  statutes,  cited  above.  But  the  officers,  clerks,  and  others 
actually  appointed  or  employed,  and  their  respective  salaries  and  other  com- 
pensation, depend  on  the  specific  provisions  made  in  the  annual  appropriation 
acts,  each  providing  for  the  fiscal  year  next  following;  the  employment  or 
payment  of  others  being  forbidden  by  Act  Aug.  5,  1882,  c.  389,  §  4,  ante,  § 
248.  Subsequent  appropriation  acts  provided  for  officers  and  clerks  and  for 
salaries  different  from  those  fixed  by  the  above  section.  The  appropriations 
for  the  fiscal  year  1917  were  by  Act  May  10,   1916,  c.  117,  §  1,  39  Stat. 

A  provision  of  this  section  for  "one  superintendent  of  the  Navy  Department 
building,"  was  superseded  by  the  provision  for  a  superintendent  of  the  State, 
War,  and  Navy  Department  building,  contained  in  Act  March  3,  1883,  c.  128, 
§  1,  post,  §  3328,  and  is  omitted. 

The  salary  of  the  'chief  clerk  was  continued  at  $2,500  a  year,  and  was  not 
reduced  to  $2,200  in  accordance  with  this  section,  on  th^  creation  of  the  office 
of  Assistant  Secretary  by  Act  July  11,  1890,  c.  667,  §  1,  ante,  §  611.  Recent 
appropriations  for  the  chief  clerk  are  $3,000.  The  provision  for  the  fiscal 
year  1917  was  by  Act  May  10,  1916,  c.  117,  f  1,  39  Stat 

Recent  appropriations  for  chief  clerks  in  the  several  Bureaus  of  the  De- 
partment are  usually  $2,250.  The  provisions  for  the  fiscal  year  1917  were  by 
Act  May  10,  1916,  c.  117,  §  1,  39  Stat.,  and  were  as  follows:  Office  of 
Naval  Records  and  I-.ibrary,  $2,000;  Office  of  Chief  of  Naval  Operations, 
$2,250;  Bureau  of  Navigation,  $2,250;  Hydrographic  Office,  $1,800;  Bureau 
of  Steam  Engineering,  $2,250 ;  Bureau  \)f  Construction  and  Repair,  $2,250 ; 
Bureau  of  Ordnance,  $2,250;  Bureau  of  Medicine  and  Surgery,  $2,250; 
Bureau  of  Yards  and  Docks,  $2,250. 

An  appropriation  by  Act  May  28,  1896,  c.  252,  §  1,  29  Stat.  164,  as 
amended  by  Act  June  8,  1896,  c.  373,  §  1,  29  Stat.  285,  for  a  "clerk  in  charge 
of  civil  appointments  and  labor  regulations  *at  navy-yards,  who  shall  also  per- 
form the  duties  of  appointment  clerk  of  the  Navy  Department,"  repeated  in 
several  later  acts,  was  not  continued  in  subsequent  years,  and  is  omitted  as 
temporary  merely. 

The  Bureau  of  Provisions  and  Clothing  was  designated  the  Bureau  of  Sup- 
plies and  Accounts,  by  a  provision  of  Act  July  19,  1892,  c.  206,  §  1,  post,  | 
623. 

In  addition  to  the  specific  appropriations  in  the  annual  legislative,  execu- 
tive, and  judicial  appropriation  acts  for  compensation  of  the  officers,  clerks, 
and  other  employes  enumerated  therein,  said  acts  make  special  provisions  each 
year  for  the  employment  of  services  of  draftsmen  and  such  other  technical 
services  as  the  Secretary  may  deem  necessary,  in  the  Bureau  of  Steam 
Engineering,  in  the  Bureau  of  Construction  and  Repair,  in  the  Bureau  of 
Ordnance,  and  in  the  Bureau  of  Yards  and  Docks,  to  carry  into  effect  appro- 
priations specified,  and  to  be  paid  from  such  appropriations,  the  entire  expen- 
ditures by  each  of  said  Bureaus  for  such  purposes  for  the  fiscal  year  not 
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^    exceed  a  specified  sam;    the  terms  of  such   provisions  and   the   amount 

^oi/ted  varying  from  year  to  year.     Such  provisions   practically   supersede, 

^t    iesLst  for   the  particular   fiscal  year,   the    provisions   of   this   section   for 

^fatt^^nen  in  some  of  said  Bureaus.     The  provisions  for  the  fiscal  year  1917 

•^ei-e    toy  Act  May  10,  1916,  c  117,  §  1,  39  Stat. 

iieo'^nt  legislative,  executive,  and  judicial  appropriation  acts,  in  connection 

^/tii      ^he  appropriations  for  the  Department,  provide  that  "no  part  of  any  ap- 

^^j:>  mr-M.  mtJouB  made  for  the  naval  service  shall  be  upended  for  any  of  the  pur- 

^^'^m  ^   Uierein  provided  for  on  account  of  the  Navy  Department  at  Washington, 

^s  ^  ^■r-m.  ^2t  of  Columbia,  except  for  personal  services  in  certain  bureaus  as  herein 

firp:»^^^^^«ly  authorized."    The  provision  for  the  fiscal  year  1917  was  by  Act  May 

i^^t^^ie,  c.  117,  §  1,  39  Stat. 

"-•^^  '^^  employment  in  the  Department,  and  payment  out  of  the  appropriations 
fo^^"^^^^  -^^  IV  ships,  of  any  civilian  expert  aids,  additional  draftsmen,  etc.,  was  for- 
^M^.^^:»=^  by  a  provision  of  Act  March  18,  1904,  c.  716,  §  1,  post,  $  615. 

>^^^==^  ^^b^isions  applicable  to  all  the  Departments,  relating  to  the  employment 
J  ^==^^^s=£  :»rks  and  others,  were  made  by  R.  S.  §  169,  and  Act  Aug.  5,  1882,  c.  389, 
I  i'  *^^  Tttte,  fiS  248,  249. 

'  >\;^^^^^=:^^^i8ions  applicable  to  all  the  Departments,  relating  to  the  duties  of  chief 
A^^  *^^^^^  and  disbursing  clerks,  were  made  by  R.  S.  §§  173,  174,  176,  ante,  f§ 
^^i'T  ^^6,  258. 

^^^^^       notes  to  §  610,  ante. 

Notes  of  Deoisioms 

i  ay  act  in  absence  of  chief  of      chief  of  the  bureau  during  his  abs'ence, 
-*irhis  section  makes  no  provi-       section  260,  ante,  is  to  be  read  in  con- 
^°^  \<C"       ^*^®  appointment  of  any  assist-      nection  with  this   section.      (1890)   19 
^x^^  ^^1^^^®^*  o^  bureaus.    To  determine       Op.  Atty.  Gen.  604. 
^V>  ^«^^^d   act  in   the    place   of  the 

%  ^^^-    (Act  March  18,  1904,  c.  716,  §  1.)     Employment  and  pay- 
i^ent  out  of  appropriations  for  new  ships,  of  civilian  expert 
^ds,  draftsmen,  writers,  copyists,  and  model  makers,  only  as 
authorized. 

On  and  after  July  first,  nineteen  hundred  and  four,  it  shall  not  be 
lawful  for  the  Secretary  of  the  Navy  to  employ  in  the  Navy  Depart- 
ment, at  Washington,  District  of  Columbia,  and  pay  out  of  the  appro- 
priations for  new  ships,  any  civilian  expert  aids,  additional  draftsmen, 
writers,  copyists,  and  model  makers,  except  as  herein  or  as  may  here- 
after be  specifically  authorized.     (33  Stat.  117.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1005,  cited  above.  By  the  same  act  numerous  appro- 
priations were  made  for  various  offices  and  bureaus  in  the  Department,  for 
clerks  and  other  employes,  "in  lieu  of  employes  now  authorized  and  paid  from 
appropriations  for  new  ships." 

Provisions  of  the  naval  service  appropriation  acts  for  subsequent  fiscal  years 
forbid  the  use  of  the  appropriation  in  each  act  under  "Increase  of  the  Navy" 
for  clerical,  drafting,  etc.,  service,  or  for  pay  of  any  of  the  other  classified 
force  under  the  various  bureaus  of  the  Department  in  Washington,  and  re- 
strict the  use  of  any  sum  appropriated  by  the  act  for  any  expense  of  the  De- 
partment at  Washington,  unless  specific  authority  is  given  by  law  for  such 
expenditure.  The  provision  for  the  fiscal  year  1917  was  by  Act  Aug.  20,  1916, 
c.  417,  39  Stat. 

§  615a.  (Act  Aug.  29,  1916,  c.  417.)  Expenditure  for  pay  of  draft- 
ing, technical,  and  inspection  force  fronx  lump  siun  appropria- 
tions giving  specific  authority  therefor;  discretion  of  Secretary 
of  Navy ;   report  to  Congress  of  expenditures. 

Hereafter  such  amount  may  be  expended  annually  for  pay  of  draft- 
ing, technical,  inspection  force  from  the  several  lump  sum  appropri- 
ations in  which  st)ecific  authority  for  such  expenditure  is  given,  as 
the  Secretary  of  the  Navy  may  deem  necessary  within  the  limitation 
of  appropriation  provided  for  such  service  in  said  lump  sum  appro- 
priations at  such  rates  of  compensation  as  the  Secretary  of  the  Navy 
"lay  prescribe ;  and  the  Secretary  of  the  Navy  shall  each  year,  in  the 
annual  estimates,  report  to  Congress  the  number  of  persons  so  em- 
Pk)yed,  their  deities,  and  the  amount  paid  to  each.    (39  Stat.) 

This  was  a  provision  of  the  naval  service  appropriation  act  for  the  fiscal 

year,  1917,  cited  above. 
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§  616.  (R.  S.  §  417.)     Procurement  of  naval  stores  and  equipment 
of  vessels. 

The  Secretary  of  the  Navy  shall  execute  such  orders  as  he  shall 
receive  from  the  President  relative  to  the  procurement  of  naval 
stores  and  materials,  and  the  construction,  armament,  equipment, 
and  employment  of  vessels  of  war,  as  well  as  all  other  matters  con- 
nected with  the  naval  establishment. 

Act  April  30,  1798,  c.  35,  f  1,  1  Stat.  553. 

Provisions  for  furnishing  naval  vessels  and  equipment  to  nautical  schools  at 
certain  specified  ports  were  made  by  Act  March  4,  1911,  c  265,  I  1,  post,  § 
2762. 

The  loan  temporarily  of  naval  vessels  and  equipment  to  the  naval  militia 
of  the  States  was  authorized  by  Act  Aug.  3,  1894,  c.  192,  post,  f  3078. 

Provisions  relating  to  contracts  for  naval  supplies,  etc.,  were  made  by  R. 
S.  §S  3714,  3718^728,  and  subsequent  provisions,  post,  f§  6842,  6862-6879. 

Notes  of  Deoisions 


Secretary  as  representative  of  Presl- 
dent^-The  Secretary  of  the  Navy  rep- 
resents the  President,  and  exercises  Ms 
power  on  the  subjects  confided  to  his 
department.  His  acts  and  decisions,  on 
subjects  submitted  to  his  jurisdiction 
and  control  by  the  constitution  and 
laws,  do  not  require  the  approval  of  any 
officer  of  another  department  to  make 
them  valid  and  conclusive.  U.  S.  v. 
Jones  (1855)  18  How.  92,  95,  15  L.  Ed. 
274. 

An  order  dismis'sing  an  officer  in  the 
Marine  Corps  issued  by  the  Secretary 
of  the  Navy  as  such,  not  purporting  to 
be  the  act  or  by  direction  of  the  Presi- 
dent, is  nevertheless  in  legal  efi'ect  the 
order  of  the  President,  McElrath  ▼.  U. 
S.  (1876)  12  Ct  CI.  201. 

An  official  communication  from  the 
Secretary  of  the  Navy  to  the  Fourth 
Auditor  in  effect  restricting  the  opera- 
tion of  a  proclamation  of  the  President 
increasing  the  pay  of  enlibted  men  in  the 
Navy  must  be  deemed  the  act  of  the 
President  himself.  Button  v.  U.  S. 
(1885)  20  Ct.  CI.  423. 

The  order  of  the  Secretary  of  the 
Navy  appointing  a  marine  meteorologist 
at  a  navy  yard  must  be  regarded  as  the 
order  of  the  President  Hayden  v.  U.  S. 
(1903)  38  Ct.  CI.  39. 

Where  the  Secretary  dismissed  a 
midshipman  for  violation  of  the  regula- 
tiodB  and  the  President  appointed  an- 
other to  fill  the  vacancy,  it  must  be  held 
that  the  act  of  the  Secretary  was  the 
act  of  the  President  Weller  v.  U.  S. 
(1906)  41  Ct  CI.  324. 

Rating  ve8sel8.^The  power  of  rating 
all  vessels  authorized  to  be  built  for  the 
Navy  was  given  to  the  Secretary  of  the 
Navy,  under  direction  of  the  President, 
by  Act  April  30,  1798,  §  1,  incorporated 
into  this  section.  (1845)  4  Op.  Atty. 
Gen.  387,  388. 

Allowances  to  oflloers  detached  for 
special  duty.^-The  propriety  of  the  act 
of  the  Secretary  of  the  Navy,  in  trans- 
mitting to  an  officer  of  the  Navy,  de- 
tached for  special  duty  in  a  foreign 
country,  a  sum  of  money  to  discharge  the 
expenses  of  medical  attendance  required 
by  injuries  received  by  him  there,  was 
peculiarly   within    the  jurisdiction  and 
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discretion  of  the  head  of  the  Navy  De- 
partment U.  S.  V.  Jones  (1855)  18 
How.  92,  96,  15  L.  Ed.  274. 

The  amount  and  the  form  of  an  al- 
lowance by  the  Secretary  of  the  Navy 
for  compensation  to  an  officer  of  the 
Navy  detached  as  naval  attach^  at  a 
foreign  mission,  made  from  an  appro- 
priation for  such  purposes,  in  the  na- 
ture of  a  contingent  fund  to  be  disburs- 
ed by  the  Secretary  in  his  discretion, 
was  not  subject  to  judicial  review.  Dy- 
er v.  U.  S.  (1902)  37  Ct  a.  337. 

Regulations   for   governmont   of   the 

Navy^— Such  regulations,  not  confiicting 
with  statute,  have  the  force  of  law.  Ex 
parte  Reed  (1879)  100  U.  S.  13,  22,  25 
L.  Ed.  538;  U.  S.  v.  Symonds  (1887) 
7  Sup.  Ct.  411,  412.  120  U.  S.  46.  49,  30 
L.  Ed.  557;  (1869)  13  Op.  Atty.  Gen. 
9;    (1894)  21  Op.  Atty.  Gen.  46,  47. 

The  authority  of  the  Secretary  of  the 
Navy  to  issue  orders,  regulations,  and 
instructions,  with  the  approval  of  the 
President,  in  reference  to  matters  con- 
nected with  the  naval  establishment,  is 
subject  to  the  condition,  necessarily  im- 
plied, that  they  must  be  consistent  with 
the  statutes  which  have  been  enacted  by 
Congress  in  reference  to  the  Navy.  He 
may,  with  the  approval  of  the  Presi- 
dent, establish  regulations  in  execution 
of,  or  supplementary  to,  but  not  in  con- 
ffict  with,  the  statutes  defining  his  pow- 
ers or  conferring  rights  upon  others. 
U.  S.  V.  Symonds-  (1887)  7  Sup.  Ct  411, 
412,  120  U.  S.  46,  49,  30  L.  Ed.  557; 
(1853)  6  Op.  Atty.  Gen.  10;  (1869) 
13  Op.  Atty.  Gen.  9;  (1894)  21  Op. 
Atty.  Gen.  46,  47. 

The  Secretary  of  the  Navy,  by  virtue 
of  his  general  authority,  under  the 
President,  to  make  rules  and  regulations 
for  the  government  of  the  Navy,  may 
determine  matters  not  regulated  by 
statute,  such  as  the  relative  rank  of 
naval  officers,  either  by  general  rules 
or  by  decisions  in  particular  cases. 
(1900)  23  Op.  Atty.  Gen.  155,  160. 
See  (1869)  13  Op.  Atty.  Gen.  9;  (1894) 
21  Op.  Atty.  Gen.  6. 

Military  reservatlon8.>The  acts  of  the 
Secretary  of  the  Navy  in  reserving 
parts  of  the  public  domain  are^  in  legiU 
effect,  the  acts  of  the  President     A 
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portion  of  the  public  lands  in  Alaska  set  v.  Corliss  Steam  Engine  Co.  91  U.  S. 

apart  l^  order  of  the  Secretary  of  the  321,  23  Ia  Ed.  397. 

Navy,  and  nsed  by  that  department  for  Eff^^t  of  orders  of  Secretary.-Law- 

pubha  purposes    connected    -with    the  ^  ^^^       j^jj^  ^^^^^s  from   the  presi- 

Mvy,  constitutes  a  vaUd  reservation  by  ^^^^  ^^^  ^^^^  ^^e  secretary  of  the  na^ 

JJL^xTaH^^   Behrends  ▼.  Goldsteen  ^,^  ^  ^^^  ^^^^^^^  t^  ^  3^^  ^^^i^^t  a 

(1902)  1  Alaska,  518.  ^^^^    ^^^.^j.    f^^^    ^^^    destruction    of 

Settlement  with  defaulting  contractor,  property  by  a  bombardment  of  a  for- 

—See  Corliss  Steam  Engine  Co.  ▼.  U.  eign  town.     Durand  v.  Hollins   (C.   C. 

S.  (1874)  10  Ct  CL  494;    (1875)  U.  8.  1860)  Fed.  Cas.  No.  4,186. 

§  617.  (R.  S.  §  418.)     Custody  of  the  books  and  records. 

The  Secretary  of  the  Navy  shall  have  the  custody  and  charge  of 
all  the  books,  records,  and  other  property  now  remaining  in  and 
appertaining  to  the  Department  of  the  Navy,  or  hereafter  acquired 
by  it. 

Act  April  30,  1798,  c.  35.  §  3,  1  Stat.  554. 

Provisions  for  the  custody  of  the  books  and  records  of  the  several  Bureaus 
of  the  Department  were  contained  in  R.  S.  §  420,  post,  §  625. 

The  transfer  of  naval  records,  from  the  beginning  of  the  Navy  Department 
to  the  war  of  the  rebellion,  from  other  Departments  to  the  Secretary  of  the 
Navy,  was  provided  for  by  Act  April  27,  1904,  c.  1630,  §  1,  post,  §  618. 

The  transfer  of  records  relating  to  public  and  private  armed  vessels  of  the 
colonies  in  the  war  of  the  Revolution,  from  other  Departments  to  the  Secre- 
tary of  the  Navy,  was  provided  for  by  Act  June  29,  1906,  c.  3590,  post,  f  619. 

§  618.  (Act  April  27,  1904,  c.  1630,  §  1.)     Custody  of  naval  rec- 
ords from  beginning  of  Department  to  war  of  rebellion. 

All  naval  records,  such  as  muster  and  pay  rolls,  orders,  and 
reports  relating  to  the  personnel  and  operations  of  the  Navy  of  the 
United  States,  from  the  beginning  of  the  Navy  Department  to  the  war 
of  the  rebellion,  eighteen  hundred  and  sixty-one,  including  operations 
against  the  French  navy,  Tripolitan  war,  war  of  eighteen  hundred  and 
twelve,  operations  against  pirates  in  the  West  Indies,  Florida  war, 
and  the  war  with  Mexico,  now  in  any  of  the  Executive  Departments, 
shall  be  transferred  to  the  Secretary  of  the  Navy,  to  be  preserved. 
(33  Stat.  403.) 

This  was  a  provision  accompanying  appropriations  for  the  Navy  Depart- 
ment in  the  deficiency  appropriation  act  for  tiie  fiscal  year  1904,  cited  above. 
A  similar  provision  for  the  transfer  to  the  War  Department  of  military 
rolls  and  records  of  wars  prior  to  the  civil  war  was  made  by  Res.  April  28, 
1904,  No.  38,  ante,  f  341. 

§  619.  (Act  June  29,  1906,  c.  3590.)     Custody  of  records  relating 

to  public  and  private  armed  vessels  of  the  colonies  in  war  of 

Revolution. 

That  all  records  (such  as  muster  and  pay  rolls  and  reports)  relating 

to  the  personnel  and  operations  of  public  and  private  armed  vessels  of 

the  North  American  colonies  in  the  war  of  the  Revolution  now  in  any 

of  the  Executive  Departments  shall  be  transferred  to  the  Secretary  of 

the  Navy,  to  be  preserved,  indexed,  and  prepared  for  publication. 

(34  Stat.  579.) 

This  was  a  provision  of  the  naval  service  appropriation  act  for  the  fiscal 
year  1907,  cited  above. 

§  620.  (Act  Feb.  7,  1890,  c.  8.)     Certificate  of  discharge  in  lieu 
of  lost  or  destroyed  certificate. 
From  and  after  the  passage  of  this  act,  whenever  satisfactory 
proof  is  furnished  at  the  Navy  Department  that  any  commissioned 
officer,  regular  or  volunteer,  appointed  or  enlisted  man  who  served 
in  the  Navy  or  the  Marine  Corps  of  the  United  States  in  the 
war  of  eighte^  hundred  and  twelve,  the  Mexican   war,  or  the 
war  of  the  rebellion,  has  lost  his  certificate  of  discharge,  or  the 
same  has  been  destroyed  without  his  privity  or  procurement,  the 
Secretary  of  the  Navy  shall  be  authorized  to  furnish  to  such  com- 
missioned officer,  regular  or  volunteer,  appointed  or  enlisted  man, 
1  U.S.CoMP.*l6— 21  (321) 
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a  certificate  of  discharge  in  lieu  thereof :  Provided,  That  such  cer- 
tificate shall  not  be  accepted  as  a  voucher  for  the  payment  of  any 
claim  against  the  United  States  for  pay,  bounty,  or  any  other  allow- 
ance, or  as  evidence  in  any  other  case.     (26  Stat.  6.) 

Thig  act  was  entitled  "An  act  to  provide  certificates  of  honorable  service  to 

those  who  have  served  in  the  United  States  Navy  or  Marine  Corps  who  have 

lost  their  certificates  of  discharge." 
Similar  provisions  for  furnishing  duplicates  of  lost  or  destroyed  certificates 

of  discharge  to  officers  and  enlisted  men  of  the  Army  were  made  by  R.  S.   § 

224,  and  Act  July  1,  1902,  c.  1353.  ante,  §§  323,  324. 
Provisions  for  the  issue  by  the  Secretary  of  War  and  the  Secretary  of  the 

Navy  of  certificates  of  discharge  or  orders  of  acceptance  of  resignation  in  the 

true  names  of  persons  who  enlisted  or  served  under  assumed  names  in   the 

Army  or  Navy  during  certain  wars,  were  made  by  Act  April  14,  1890,  c  80, 

and  Act  Aug.  22,  1912,  c.  321,  ante,  §§  324,  325. 

§  621.  (Act  March  3, 1891,  c.  541/  §  1.)     Duties  of  Assistant  Secre- 
tary of  the  Navy. 
Assistant  Secretary  of  the  Navy,  who  shall  hereafter  perform 
such  duties  as  may  be  prescribed  by  the  Secretary  of  the  Navy  or  re- 
quired by  law.    (26  Stat.  934.) 

This  was  a  provision,  accompanying  an  appropriation  for  the  Assistant  Sec- 
retary, in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1892,  cited  above. 

In  case  of  the  death,  resignation,  absence,  or  sickness  of  the  head  of  any 
Department,  the  first  or  sole  assistant  thereof  is  required,  unless  otherwise 
directed,  to  perform  the  duties  of  the  head  of  such  Department  until  a  succes- 
sor is  appointed,  or  such  absence  or  sickness  shall  cease,  by  R.  S.  §  177,  set 
forth  ante,  §  259.  In  case  of  the  death,  resignation,  absence,  or  sickness  of 
the  head  of  any  Department,  except  where  the  Attorney  General  is  concerned, 
the  President  may  authorize  and  direct  the  head  of  any  other  Department  or 
any  officer  in  either  Department,  whose  appointment  is  vested  in  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate,  to  perform  the  duties  of  the 
vacant  office  until  a  successor  is  appointed,  or  the  sickness  or  absence  of  the 
incumbent  shall  cease,  by  R.  S.  §  179,  also  set  forth  ante,  §  261. 

During  the  temporary  absence  of  the  Secretary  of  the  Navy  and  the  Assistant 
Secretary  of  the  Navy  the  Chief  of  Naval  Operations  is  next  in  succession  to 
act  as  Secretary  of  the  Navy  by  a  provision  of  Act  March  3,  1915,  c  83, 
post,  §  621b. 

§  621a.  (Act  MaiTch  3,  1915,  c.  83.)  Chief  of  Naval  Opera- 
tions; appointment;  duties;  rank,  title,  and  emoluments. 
There  shall  be  a  Chief  of  Naval  Operations,  who  shall  be  an 
officer  on  the  active  list  of  the  Navy  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate,  from  among  the 
officers  of  the  line  of  the  Navy  not  below  the  grade  of  captain  for  a 
period  of  four  years,  who  shall,  under  the  direction  of  the  Secretary 
of  the  Navy,  be  charged  with  the  operations  of  the  fleet,  and  with 
the  preparation  and  readiness  of  plans  for  its  use  in  war :  Provided, 
That  if  an  officer  of  the  grade  of  captain  be  appointed  Chief  of 
Naval  Operations,  he  shall  have  the  rank,  title,  and  emoluments 
of  a  rear  admiral  while  holding  that  position.    (38  Stat.  929.) 

This  section  and  the  next  section  were  parts  of  the  naval  service  appropria- 
tion act  for  the  fiscal  year  1916,  cited  above. 

§  621b.  (Act    March    3,    1915,    c.    83.)     Chief    of    Naval    Operas 
tions ;  when  to  act  as  Secretary  of  Navy. 

During  the  temporary  absence  of  the  Secretary  and  the  Assistant 
Secretary  of  the  Navy,  the  Chief  of  Naval  Operations  shall  be  next 
in  succession  to  act  as  Secretary  of  the  Navy.    (38  Stat.  929.) 
See  notes  to  §  621a,  ante. 

§  621c.  (Act  Aug.  29,  1916,  c  417.)  Chief  of  Naval  Operations; 
rank,  title,  and  pay;  orders  of  deemied  orders^ of  Secretary  of 
Navy;  assignment  of  officers  of  Navy  or  Marine  Corps  to  as- 
sist; retirement  while  serving  as  Chief  of  Naval  Operations; 
rank  and  pay. 
Hereafter  the  Chief  of  Naval  Operations,  while  so  serving  as  such 
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t^^^ef  of  Naval  Operations,  shall  have  the  rank  and  title  of  admiral, 
s^^^^ke  rank  next  after  The  Admiral  of  the  Navy,  and  shall,  while  so 
^,y^^i^  SIS  Chief  of  Naval  Operations,  receive  the  pay  of  $10,000  per 
O^^Mn  and  no  allowances.    All  orders  issued  by  the  Chief  of  Naval 
^^^tions  in  performing  the  duties  assigned  him  shall  be  performed 
f^  ^  ^'?^  authority  of  the  Secretary  of  the  Navy,  and  his  orders  shall 
p^^^^^nsidered  as  emanating  from  the  Secretary,  and  shall  have  full 
^t\^^  and  effect  as  such.    To  assist  the  Chief  of  Naval  Operations  in 
V  \(^^nning  the  duties  of  his  office  there  shall  be  assigned  for  this 
V^M^sive  duty  not  less  than  fifteen  officers  of  and  above  the  rank  of 
V^venant  commander  of  the  Navy  or  major  of  the  Marine  Corps: 
rtt)vided,  That  if  an  officer  of  the  grade  of  captain  be  appointed  Chief 
of  Naval  Operations  he  shall  have  the  rank  and  title  of  admiral,  as 
above  provided,  while  holding  that  position :    Provided  further,  That 
should  an  officer,  while  serving  as  Chief  of  Naval  Operations,  be  re- 
tired from  active  service  he  shall  be  retired  with  the  lineal  rank  and 
the  retired  pay  to  which  he  would  be  entitled  had  he  not  been  serving 
as  Chief  of  Naval  Operations.    (39  Stat.) 

This  was  a  provision  of  the  naval  service  appropriation  act  for  the  fiscal 
year  1917,  cited  above. 

§  622.  (R.  S.  §  419.)     Establishment  of  Bureaus. 

The  business  of  the  Department  of  the  Navy  shall  be  distributed 
in  such  manner  as  the  Secretary  of  the  Navy  shall  judge  to  be  ex- 
pedient and  proper  among  the  following  Bureaus : 
First.  A  Bureau  of  Yards  and  Docks. 
Second.  A  Bureau  of  Equipment  and  Regruiting. 
Third.  A  Bureau  of  Navigation, 
Fourth.  A  Bureau  of  Ordnance. 
Fifth.  A  Bureau  of  Construction  and  Repair. 
Sixth.  A  Bureau  of  Steam  Engineering. 
Seventh.  A  Bureau  of  Provisions  and  Clothing. 
Eighth.  A  Bureau  of  Medicine  and  Surgery. 

Act  Aug.  31,  1842,  c.  286,  §  2,  5  Stat.  579.  Act  July  6,  1862,  c.  134,  §{  1, 
4,  12  Stat  510,  511. 

The  Bureau  of  Equipment  and  Recruiting  was  designated  the  Bureau  of 
Equipment,  in  the  appropriations  therefor  in  Act  March  3,  1891,  c.  541,  §  1, 
26  Stat.  935,  and  subsequent  similar  acts. 

The  designation  of  the  Bureau  of  Provisions  and  Clothing  was  changed  to 
Bureau  of  Supplies  and  Accounts,  by  a  provision  of  Act  July  19,  1892,  c.  206, 
{  1,  post,  §  623. 

Special  provisions  relating  to  the  duties  of  said  Bureau,  made  by  Act  March 
2,  1889,  c.  371,  §  1,  and  Act  May  13,  1908,  c.  166,  are  set  forth  post,  §|  626, 
627. 

Proyisions  for  the  distribution,  among  other  bureaus  and  offices  of  the  de- 
partment, of  the  duties  of  the  Bureau  of  Equipment,  and  of  the  funds  appro- 
priated for  the  employes  of  the  Bureau,  and  for  the  discontinuance  of  the 
Bureau  thereupon,  were  made  in  the  naval  service  appropriation  act  for  the 
fiscal  year  1912,  Act  March  4,  1911,  c.  237,  §  1,  36  Stat.  1212,  and  repeated 
in  the  similar  acts  for  subsequent  years.  Such  provisions  for  the  fiscal  year 
1914  were  by  Act  March  4,  1913,  c.  148,  37  Stat.  899.  By  a  provision  in  the 
naval  service  appropriation  act  for  the  fiscal  year  1915,  Act  June  30,  1914, 
c  130,  set  forth  post,  §  624,  the  Bureau  of  Equipment  was  expressly  abolish- 
ed, and  the  duties  assigned  by  law  to  that  bureau  were  required  to  be  distribut- 
ed among  the  other  bureaus  and  offices  of  the  Navy  Department. 

A  Division  of  Naval  Militia  Affairs  was  authorized  by  Act  Feb.  16,  1914, 
c  21,  I  17,  set  forth  post,  §  3078q,  and  the  legislative,  executive,  and  judicial 
appropriation  acts  for  subsequent  years  made  appropriations  therefor.  The 
provision  for  the  fiscal  year  1917  was  by  Act  May  10,  1916,  c  117,  {  1,  39 
Stat 

Cited  without  definite  applioation, 
Smith  V.  Whitney  (1886)  6  Sup.  Ct  570, 
676^  116  U.  S.  167,  29  L.  Ed.  601. 
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§  623.  (Act  July  19,  1892,  c.  206,  §  1.)     Designation  of  Bureau  of 
Supplies  and  Accounts. 
Bureau  of  Provisions  and  Clothing,  hereafter  to  be  called  Bureau 
of  Supplies  and  Accounts :     *     * 

And  all  laws  now  in  force  relating  to  the  Bureau  of  Provisions 
and  Clothing  shall  now  and  hereafter  apply  to  the  Bureau  of  Sup- 
plies and  Accounts.    (27  Stat.  243,  245.) 

In  the  naval  service  appropriation  act  for  the  fiscal  year  1893,  cited  above, 
the  words,  "Bureau  of  Provisions  and  Clothing,  hereafter  to  be  called  Bureau 
of  Supplies  and  Accounts,"  appear  as  a  heading,  under  which  are  the  appro- 
priations for  the  Bureau  for  the  year,  followed  by  the  further  provision  as 
to  laws  relating  to  the  Bureau  set  forth  here. 

§  624.  (Act  June  30,  1914,  c.  130.)     Bureau  of  Equipment  abolish- 
ed;   duties  distributed  and  funds  and  civil  employes  trans- 
ferred to  other  bureaus  and  offices. 
The  Bureau  of  Equipment  of  the  Navy  Department  is  hereby 
abolished,  and  the  duties  assigned  by  law  to  that  bureau  shall  be 
distributed  among  the  other  bureaus  and  offices  of  the  Navy  De- 
partment as  herein  provided,  and  all  available  funds  heretofore 
appropriated  for  that  bureau  and   such   civil  employees  of  that 
bureau  as  were  heretofore  authorized  by  law  are  hereby  assigned 
and  transferred  to  the  other  bureaus  and  offices  as  herein  provided : 
Provided,  That  nothing  herein  shall  be  so  construed  as  to  author- 
ize the  expenditure  of  any  appropriation  for  purposes 'other  than 
those  specifically  provided  by  the  terms  of  the  appropriations  here- 
tofore and  herein  made.    (38  Stat.  408.) 

This  was  a  provision  qt  the  naval  service  appropriation  act  for  the  fiscal 
year  1915,  cited  above. 
See  notes  to  R.  S.  §  419,  ante,  f  622. 

§  625.  (R.  S.  §  420.)     Custody  of  books  and  records  of  Bureaus. 

The  several  Bureaus  shall  retain  the  charge  and  custody  of  the 
books  of  records  and  accounts  pertaining  to  their  respective  duties ; 
and  all  of  the  duties  of  the  Bureaus  shall  be  performed  under  the 
authority  of  the  Secretary  of  the  Navy,  and  their  orders  shall  be 
considered  as  emanating  from  him,  and  shall  have  full  force  and 
effect  as  such. 

Act  Aug.  31,  1842,  c.  286,  §  8.  5  Stat.  580.  Act  July  5,  1862,  c.  134,  §  4, 
12  Stat.  511. 

Notes  of  Deoislons 


'  Powers  of  Secretary  of  the  Navy  and 
of  chiefs  of  bureaus  as  to  changes  in 
contractSw— Under  this*  section  the  Sec- 
retary of  the  Navy  may  direct,  or  con- 
sent to  a  change  in  a  contract  for  the 
construction  of  a  government  dry  dock 
which  he  was  authorized  to  construct, 
although  the  contract  provided  that 
changes  could  only  be  made  upon  writ- 
ten order  of  the  Bureau  of  Yards  and 
Docks.  U.  S.  V.  Barlow  (1902)  22  Sup. 
Ct  468.  473,  184  U.  S.  123,  46  L.  Ed. 


463.  See  U.  S.  v.  Walsh  (1902)  115 
Fed.  697,  704,  52  C.  C.  A.  419. 

A  contract  made  with  the  secretary  of 
the  navy  cannot  be  rescinded  by  the 
chief  of  the  bureau  having  charge  of 
such  contracts.  U.  S.  v.  Shaw  (O.  C. 
1859)  Fed.  Cas.  No.  16,266. 

Cited    without    definite    application, 

Smith  V.  Whitney  (1886)  6  Sup.  Ct. 
570,  576,  116  U.  S.  167,  29  L.  Ed.  601; 
(1881)  17  Op.  Atty.  Gen.  154,  155. 


L 


§  626.  (Act  March  2,  1889,  c.  371,  §  1.)     Accounts  and  report  of 

supplies  by  Bureau  of  Supplies  and  Accounts. 
It  shall  be  the  duty  of  the  Bureau  of  Provisions  and  Cloth- 
ing to  cause  property  accounts  to  be  kept  of  all  the  supplies  per- 
taining to  the  naval  estabhshment,  and  to  report  annually  to  Con- 
gress the  money  value  of  the  supplies  on  hand  at  the  various  sta- 
tions at  the  beginning  of  the  fiscal  year,  the  dispositions  thereof, 
and  of  the  purchases,  and  the  expenditures  of  supplies  for  the  year, 
and  the  balances  remaining  on  hand  at  the  end  thereof.  (25  Stat. 
817.) 

The  designation  of  the  Bureau  was  changed   to  Bureau  of  Supplies  and 
Accounts,  by  provisions  of  Act  July  19,  1892,  c.  206,  §  1,  ante,  §  623. 

An  annual  report  of  receipts  and  expenditures  was  required  to  be  made 
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^y  the  Chief  of  the  Bureau  to  the  Secretary  of  the  Navy,  by  a  provision  of 
^t  May  13,  1908,  c  166,  port,  §  627. 

Notes  of  Deoiaionfl 

^^^Pplles  for  future  usej— The  inten-  Supplies    thus    purchased  should   be 

g^^'^^  acquisition  of  eupplies  for  con-  utilized  in  advance  of  stores  regularly 

/Option  or  use  in  succeeding  years,  by  purchased  under  the  annual  appropria- 

^"[JJiases  from  appropriations  for  the  tion  for  the  current  fiscal  year,  and  Con- 

^.^ent  fiscal  year,  is  inconsistent  with  gress  should  be  advised  of  the  circum- 

""*  act    (1911)  28  Op.  Atty.  Gen.  634.  stances  of  these  accumulations.    Id. 

S  627.  (Act  May  13,  1908,  c.  166.)     Report  by  Chief  of  Bureau  of 

Supplies  and  Accounts  to  Secretary  of  the  Navy. 
-4  full  report  shall  be  made  annually  of  receipts  and  expenditures 
by  the  Chief  of  the  Bureau  of  Supplies  and  Accounts  to  the  Secre- 
tai7  of  the  Navy.    (35  Stat.  153.) 

T'liis  was  a  provision,  accompanying  a  proviso  requiring  the  storekeeper 
Bt  ^tte  Naval  Academy  to  render  quarterly  returns  of  property  to  the  Chief 
of  tilme  Bureau,  in  the  naval  service  appropriation  act  for  the  fiscal  year  1909, 
dt:e<i     above. 

-A.     previous  provision  requiring  an  annual  report  by  the  Bureau  to  Congress,. 
c^^^J^iitjained  in  Act  March  2,  1889,  c.  371,  §  1,  is  set  forth  ante,  §  626. 

^I^lie  Chief  of  the  Bureau  of  Supplies  and  Accounts  is  required  to  report  ta 
i3^^    Secretary  of  the  Navy  expenditures  under  an  appropriation  for  the  Naval 
>>ota.demy  dairy  and  farm,  made  by  Act  Aug.  29,  1916,  c.  417,  39  Stat.,  by  a 
-proviso  annexed  to  said  appropriation. 

e  d'^^-    (R.  S.  §  421.)     Appointment  of  chiefs  of  Bureaus. 

^  'tW  chiefs  of  the  several  Bureaus  in  the  Department  of  the  Navy 
^Vv3M  be  appointed  by  the  President,  by  and  with  the  advice  and 
cotisent  of  the  Senate,  from  the  classes  of  officers  mentioned  in  the 
tiext  five  sections  respectively,  or  from  officers  having  the  relative 
rank  of  captain  in  the  staff  corps  of  the  Navy,  on  the  active  list, 
and  shall  hold  their  offices  for  the  term  of  four  years. 

Act  July  5,  1862,  c.  134,  §S  1,  2,  12  Stat.  510.  Act  March  3,  1871,  c. 
117,  S  10,  16  Stat.  537. 

The  "next  five  sections,"  referred  to  in  this  section,  were  the  five  sections 
of  the  Revised  Statutes  next  following,  R.  S.  §  422,  post,  §  629 ;  R.  S.  §  423, 
post,  §  633;  R.  S.  §  424,  post,  §  635;  R.  S.  §  425,  post,  §  637;  and  R.  S.  | 
426,  post,  S  640.  _ 

Provisions  relating  to  pay  and  allowances  of  chiefs  of  bureaus,  and  their 
rank,  pay,  and  allowances  on  retirement,  made  by  Act  June  24,  1910,  c.  378, 
36  Stat.  607,  were  repealed  by  Act  Aug.  22,  1912,  c.  335,  37  Stat.  329.  See 
post,  §  2645,  and  notes  thereunder. 

Ifotes  of  Deolsions 

Office  not  a  grade  In  the  Navy^— The  Filling     vacancies    tern porarilyj— The 

office  of  chief  of  bureau  in  the  Navy  De-  chief  clerks  of  the  Bureaus  of  Yards  and 

partment  is  not  designated  in  the  acts  of  jDocks  and  of  Construction,  Equipment, 

Congress   as   a  "grade   in   the  Navy."  and  Repair  are  entitled  to  the  pay  of 

(1909)  27   Op.   Atty.   Gen.   376,   379;  the  chiefs  of  those  bureaus  whilst  act- 

(1910)  28  Op.  Atty.  Gen.  526.  ing  as  6uch  under  the  authority  of  the 
•ri«-^  ^M  i.^--  -I—    *  *    —     mu    X  President;   but  they  cannot  receive  the 

jcribed  in  this  section   must  be  deemed  ^X'th  'St  nce'l'f  iS^BpecTfic'S^ovi- 
to  begin  at  the  date  of  his  appointment        .       ;      Iv         .  i    1  ",    i 

i,^  -Jj  „:♦».  ♦h^  «I„.--*  ,.»  *K„  a„„»».  s»o°  tor  the  assignment  of  a  naval  of- 

iL^l^L  th^Sft^  «?  hU  „Sn;  fic"  to  <l"ty  a"  a"  assistant  to  the  chief 

!fmZ^r^T„n!5nf^l/hv   fhf  p7«T  »'  »  ^urcau  in  the  Navy  Department. 

rt^^chTarr  "cU^J'd  iJX  TJ  »«-  "o  T«-?  '•^  «■«  f^^^^^ 

Lnuit^orSf^VeTr"?  is^^^^^in^^iztiTi^s,'^^^ 

S'd  trmK«ra%rn^enXr  b  '      ^''^J'Z'Z^  ^ett^r/nX^'ib' 

t^O.^^'"^-     ^^«^«>1««'>-  sencTorlc^^»!therTtr&:n; 

^'         *         *  has  not  otherwise  directed,  as  provided 

Holding  over  after  expiration  of  term,  by  R.  S.  §  179,  ante,  §  261.    (1890)  19 

— ^The  chief  of  a  bureau  cannot  lawfully  Op.  Atty.  Gen.  503. 

hold   over  after  the   expiration  of  the  A  vacancy  in  the  ofllce  of  Chief  of  the 

term    for    which    he    was    appointed.  Bureau  of  Steam  Engineering,  occasion- 

-  (1884)  17  Op.  Atty.  Gen.  64&  ed  by  the  retirement  of  the  officer  hold- 
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ing   that   position,   could   not  be   tem-  not  be  legally  designated  by  the  Presi- 

porarily  filled  by  the  designation  of  an-  dent  to  act  as  chiefs  of  bureaus  in  the 

other  officer  under  R.  S.  §  179,  ante,  §  absence  of  the  appointed  Chiefs  of  Bu- 

261,    as  Acting   Chief  of  the  Bureau.  reaus  of  Equipment,  Construction  and 

Such  vacancy  could  only  be  filled  by  the  Repair  and  Yards  and  Docks.     (1909) 

President,  by  and  with  the  advice  and  28  Op.  Atty.  Gen.  95. 

consent  of  the  Senate,  pursuant  to  this  guch  an  officer,  although  assigned  to 

section  and  R.   S.  §  424,  post,  §  635.  act  as  an  assistant  to  an  officer  in  the 

(1909)  27  Op.  Atty.  Gen.  337.  department,  did  not  thereby  become  an 

In  case  of  such  a  vacancy,  caused  by  officer   in    the    department    within   the 

death,  resignation,  absence,  or  sickness,  meaning  of  section  179,  R.  S.,  ante,  { 

the  bureau  remains  without  a  head  un-  261.    Id. 
til  the  place  is  filled  pursuant  to  this 

section.     Id.  Rank  on  retirement  of  captain  while 

Officers  of  the  Navy  holding  commis-  holding  other  poeition*— See  (1881)  17 
sions  issued  by  the  President,  by  and  Op.  Atty.  Gen.  155. 
with  the  advice  and  consent  of  the  Sen- 
ate, but  who  do  not  hold  any  office  in  the  Cited    without    definite    application, 
Navy  Department  or  in  a  bureau  there-  Smith  v.  Whitney  (1886)  6  Sup.  Ct.  570, 
of  by  appointment  of  the  President  can-  576,  116  U.  S.  167,  29  L.  Ed.  601. 

§  639.  (R.  S*  §  422.)  Chiefs  of  Bureaus  of  Yards  and  Docks, 
Equipment,  Navigation,  and  Ordnance. 
The  chiefs  of  the  Bureau  of  Yards  and  Docks,  of  the  Bureau 
of  Equipment  and  Recruiting,  of  the  Bureau  of  Navigation,  and 
of  the  Bureau  of  Ordnance,  shall  be  appointed  from  the  list  of  offi- 
cers of  the  Navy,  not  below  the  grade  of  commander. 

Act  July  5,  1862,  c.  134,  §  1,  12  Stat.  510. 

The  Chief  of  the  Bureau  of  Yards  and  Docks  is  to  be  selected  from  the 
Corps  of  Civil  Engineers  of  the  Navy,  by  a  provision  of  Act  June  29,  1906, 
c.  3590,  post,  §  630. 

Provisions  for  the  detail  of  officers  of  the  Navy  as  assistants  to  the  Chiefs 
of  the  Bureaus  of  Navigation  and  of  Ordnance,  respectively,  in  Act  March 
3,  1893,  c.  212.  §  1,  and  Act  May  4,  1898,  c.  234,  §  1,  are  set  forth  post,  |§ 
631,  632. 

A  provision  for  the  detail  of  an  officer  of  the  Corps  of  Engineers  as  assistant 
to  the  Chief  of  the  Bureau  of  Tarda  and  Docks  in  Act  Aug.  29,  1916,  c.  417, 
is  set  forth  post,  §  642a. 

Notes  of  Decisions 
Eiigibiilty  for  appointinent.»The  ex-  §  628,  enlarged  the  President's  power, 
pression  in  this  section  and  in  R.  S.  §  giving  him  the  alternative  of  making 
423,  post,  §  633,  "the  list  of  officers  of  the  appointment  "from  officers  having 
the  Navy  not  below  the  grade  of  com-  the  relative  rank  of  captains  on  the 
mander,"  strictly  construed,  applies  staff  corps  of  the  Navy  on  the  active 
(»nly  to  officers  of  the  line.  (1898)  22  Ust"  (1898)  22  Op.  Atty.  Gen.  47,  50. 
Op.  Atty.  Gen.  47*,  49. 

While  this  section  restricts  the  Pres-  Salary  of  rear  admiral  appointed  as 
ident  in  his  choice  of  the  chiefs  of  the  chief.— A  rear  admiral  appointed  chief 
four  bureaus  mentioned  to  officers  of  of  the  Bureau  of  Yards  and  Docks  may 
the  line  not  below  the  grade  of  com-  demand  the  salary  of  a  rear  admiral 
mander,  the  provision  of  Act  March  3,  performing  shore  duty.  (1862)  10  Op. 
1871,  incorporated  in  R.  S.  §  421,  ante,      Atty.  Gen.  377. 

§  630.  (Act  June  29,  1906,  c.  3590.)     Chief  of  Bureau  of  Yards  and 
,  Docks. 

The  Chief  of  the  Bureau  of  Yards  and  Docks  shall  be  selected 
from  the  members  of  the  Corps  of  Civil  Engineers  of  the  Navy 
having  not  less  than  seven  years'  active  service.     (34  Stat.  564.) 
This  was  a  provision  of  the  naval  appropriation  act  for  the  fiscal  year 
1907,  cited  above. 

§  631.  (Act  March  3,  1893,  c.  212,  §  1.)     Detail  of  officer  of  Navy 
as  assistant  to  Chief  of  Bureau  of  Navigation. 

An  officer  of  the  Navy  not  below  the  rank  of  commander  may 
be  detailed  as  assistant  to  the  Chief  of  the  Bureau  of  Navigation 
in  the  Navy  Department,  and  such  officer  shall  receive  the  high- 
est pay  of  his  grade,  and,  in  case  of  the  death,  resignation,  ab- 
sence, or  sickness  of  the  Chief  of  the  Bureau,  shall,  unless  other- 
wise directed  by  the  President,  as  provided  by  section  one  hundred 
and  seventy-nine  of  the  Revised  Statutes,  perform  the  duties  of 
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such  Chief  until  his  successor  is  appointed  or  such  absence  or  sick- 
ness shall  cease.     (27  Stat.  717.) 

This  was  a  provision  of  the  naval  service  appropriation  act  for  the  fiscal 
year  1894,  cited  above. 

§  632.  (Act  May  4,  1898,  c.  234,  §  1.)  Detail  of  officer  of  Navy  as 
assistant  to  Chief  of  Bureau  of  Ordnance. 
That  a  line  officer  of  the  Navy  may  be  detailed  temporarily  as 
assistant  to  the  Chief  of  the  Bureau  of  Ordnance  in  the  Navy  De- 
partment, and  that  such  officer  during  such  detail  shall  receive  the 
highest  pay  of  his  grade,  and  in  the  case  of  the  death,  resignation, 
absence,  or  sickness  of  the  chief  of  the  bureau  shall,  unless  other- 
wise directed  by  the  President,  as  provided  by  sections  one  and 
seventy-nine  of  the  Revised  Statutes,  perform  the  duties  of  such 
chief  until  his  successor  is  appointed  or  such  absence  or  sickness 
shall  cease,  provided  that,  in  case  of  the  death,  sickness,  or  absence 
on  duty  of  the  chief  of  the  bureau  and  the  assistant  thereto,  the 
chief  clerk  shall  act  as  chief  of  the  bureau.     (30  Stat.  373.) 

This  was  a  provision  of  the  naval  service  appropriation  act  for  the  fiscal 
year  1899,  cited  above. 

The  reference  in  this  provision  to  sections  "one  and  seventy-nine*'  of  the 
Revised  Statutes  was  obviously  intended  to  be  to  R.  S.  §  179,  ante,  §  261. 

§  633.  (R.  S.  §  423.)     Chief  of  Bureau  of  Construction  and  Repair. 
The  chief  of  the  Bureau  of  Construction  and  Repair  shall  be  ap- 
pointed from  the  list  of  officers  of  the  Navy,  not  below  the  grade  of 
commander,  and  shall  be  a  skillful  naval  constructor. 
Act  July  5,  1862,  c.  134,  §  1,  12  Stat  510. 

A  subsequent  provision  relating  to  the  quallficationB  of  chief  of  this  Bureau, 
by  Act  March  3,  1893,  c.  212,  §  1,  is  set  forth  post,  §  634. 

The  Chief  of  the  Bureau  has  the  title  of  Chief  Constructor,  by  R.  S.  f  1471, 
pest,  §  2665. 

A  provision  for  the  detail  of  an  officer  of  the  Corps  of  Naval  Constructors 
as  assistant  to  the  Chief  of  the  Bureau  of  Construction  and  Repair  in  Act 
-Aug.  29,  1916,  c.  417,  is  set  forth  post,  §  642a. 

Kotes  of  Decisions 

^^^"gibility    for    appoint ment^Under  An  officer  of  the  Corps  of  Civil  En- 

jj.  ^  'Practical  interpretation  of  this  sec-  gineers,  not  below  the  relative  rank  of 

oSoL  '^'^val  constructors  are  treated  as  captain,  is  eligible  for  appointment  as 

;^a^^^    of  the  Navy  and  their  relative  Chief    of    the    Bureau    of    Yards    and 

*       ^e  the  actual  rank  or  grade  re-  Docks.    Id. 
(JiVVteti  by  the  section.     (1898)  22  Op. 
K\tt*  Gen.  47. 

§  634.  (Act  March  3,  1893,  c.  212,  §  1.)     Naval  Constructor  eligible 
as  Chief  of  Bureau  of  Construction  and  Repair. 
Any  Naval  Constructor  having  the  rank  of  Captain,  Commander 
or  Lieutenant  Commander  shall  b^  eligible  as  Chief  of  the  Bureau 
of  Construction  and  Repair.     (27  Stat.  716.) 

This  was  a  provision  of  the  naval  service  appropriation  act  for  the  fiscal 
year  1894,  cited  above. 

§  635.  (R.  S.  §  424,  as  amended  Act  June  7,  1900,  c.  859,  §  1.) 
Chief  of  Bureau  of  Steam  Engineering. 
The  chief  of  the  Bureau  of  Steam  Engineering  shall  be  appointed 
from  the  line  of  officers  of  the  Navy  not  below  the  grade  of  lieuten- 
ant-commander, and  shall  be  a  skillful  engineer. 

Act  July  5,  1862,  c.  134,  §  1,  12  Stat.  510.  Act  June  7,  1900,  c  859,  §  1, 
31  Stat  702. 

This  section,  as  enacted  in  the  Revised  Statutes,  provided  that  the  chief 
of  the  Bureau  should  be  appointed  from  the  chief  engineers  of  the  Navy,  and 
should  be  a  skillful  engineer.  It  was  amended  by  Act  June  7,  1900,  c.  859,  { 
1,  cited  above,  to  read  as  set  forth  here.  The  officers  of  the  Engineer  Corps 
of  the  Navy  were  transferred  to  the  line  by  the  Navy  Personnel  Act  of  March 
8.  1899,  c.  413,  i§  1-7,  post,  §§  2476-2482. 

The  Chief  of  the  Bureau  has  the  title  of  Engineer  in  Chief,  by  R.  S.  f 
1471,  post,  I  2665. 
A  provision  for  the  detail  of  a  line  officer  of  the  Navy  as  assistant  to  the 
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Chief  of  the  Bureau,  made  by  Act  March  3,  1905,  c  1481,  is  set  forth  post, 
§  636. 

§  636.  (Act 'March  3,  1905,  c.  1481.)  Detail  of  officer  of  Navy  as 
assistant  to  Chief  of  Bureau  of  Steam  Engineering. 
A  line  officer  of  the  Navy  may  be  detailed  as  assistant  to  the 
Chief  of  the  Bureau  of  Steam  Engineering  in  the  Navy  Department, 
and  such  officer  during  such  detail  shall  receive  the  highest  pay 
of  his  grade,  and  in  case  of  death,  resignation,  absence,  or  sickness  of 
the  Chief  of  the  Bureau  shall,  unless  otherwise  directed  by  the  Presi- 
dent, as  provided  by  section  one  hundred  and  seventy-nine  of  the 
Revised  Statutes,  perform  the  duties  of  such  chief  until  his  successor 
is  appointed  or  such  absence  or  sickness  shall  cease.  (33  Stat. 
1111.) 

This  was  a  provision  of  the  naval  service  appropriation  act  for  the  fiscal 
year  1900,  cited  above. 

§  637.  (R.  S.  §  425.)     Chief  of  Bureau  of  Supplies  and  Accounts. 

The  chief  of  the  Bureau  of  Provisions  and  Clothing  shall  be  ap- 
pointed from  the  list  of  paymasters  of  the  Navy  of  not  less  than 
ten  years*  standing. 

Act  July  5,  1802,  c.  134,  §  1,  12  Stat.  510. 

This  Bureau  was  designated  as  Bureau  of  Supplies  and  Accounts,  by  pro- 
visions of  Act  July  19,  1892,  c.  200,  §  1,  ante,  §  024. 

Provisions  for  the  detail  of  an  officer  of  the  Navy  as  assistant  to  the  chief 
of  this  Bureau,  made  by  Act  July  20,  1804,  c.  105,  §  1,  and  for  the  pay  of 
the  officer  so  detailed,  by  Act  March  3,  1899.  c.  421,  are  set  forth  post,  §§  638, 
639. 

The  Chief  of  the  Bureau  has  the  title  of  Paymaster-General,  by  R.  S.  f  1471, 
post,  §  2005. 

An  annual  report  by  the  Chief  of  the  Bureau  to  the  Secretary  of  the  Navy, 
was  required  by  provisions  of  Act  May  13,  1908,  c  166,  ante,  §  627. 

Decisions 

to  try  the  Paymaster  General  of  the 
Navy.  Though  chief  of  a  bureau  in 
the  Navy  Department,  he  is  not  a  civil 
officer.  Smith  v.  U.  S.  (1891)  26  Ct. 
CI.  143.  And  see  Smith  v.  Whitney 
(1886)  6  Sup.  Ct  570,  116  U.  S.  167, 
29  L.  Ed.  601. 


Notes  of 

Chief  of  bureau  as  officer  in  the  Na- 
vy,—The  Paymaster  General  of  the  Na- 
vy must  be  at  the  time  of  his  appoint- 
ment an  officer  in  the  Navy.  By  the 
appointment  he  merely  secures  higher 
rank,  title,  and  pay.  Smith  v.  U.  S. 
<1891)  26  Ct  CL  143. 

Jurisdiction  of  naval  court-martial.— 
A  naval  court-marshal  has  jurisdiction 

§  638.  (Act  July  26,  1894,  c.  165,  §  1.)  Detail  of  officer  of  Navy  as 
assistant  to  Chief  of  Bureau  of  Supplies  and  Accounts. 
An  officer  of  the  pay  corps  of  the  Navy  may  be  detailed  as  as- 
sistant to  the  Chief  of  the  Bureau  of  Supplies  and  Accounts  in 
the  Navy  Department,  and  [that]  such  officer  shall,  in  case  of  the 
death,  resignation,  absence,  or  sickness  of  the  Chief  of  the  Bureau, 
unless  otherwise  directed  by  the  President,  as  provided  by  section 
one  hundred  and  seventy-nine  of  the  Revised  Statutes,  perform 
the  duties  of  such  chief  until  his  successor  is  appointed  or  such 
absence  or  sickness  shall  cease.     (28  Stat.  132.) 

This  was  a  provision  of  the  naval  service  appropriation  act  for  the  fiscal 
year  1895,  cited  above. 

The  pay  of  the  oflScer  detailed  pursuant  to  this  provision  was  prescribed 
by  a  provision  of  Act  March  3,  1899,  c  421,  post,  §  639. 

§  639.  (Act  March  3,  1899,  c.  421.)  Pay  of  officer  of  Navy  detailed 
as  assistant  to  Chief  of  Bureau  of  Supplies  and  Accounts. 
The  officer  of  the  Pay  Corps  of  the  Navy  detailed  as  assistant  to 
the  Chief  of  the  Bureau  of  Supplies  and  Accounts  pursuant  to  the  Act 
of  Congress  approved  July  twenty-seventh,  eighteen  hundred  and 
ninety-four,  shall  hereafter  receive  the  highest  pay  of  his  grade. 
<30  Stat.  1038.) 

This  was  a  provision  of  the  naval  service  appropriation  act  for  the  fiscal 
year  1900,  cited  above. 
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^640.  (Act  March  18,  1904,  c,  716,  §  1.)     CivUian  assistant  to 
Chief  of  Bureau  of  Supplies  and  Accounts. 

^  bureau  of  Supplies  and  Accounts :    For  a  civilian  assistant  who 

g-e^^^  perform  the  duties  of  chief  clerk,  and  in  case  of  the  death, 

o^^^^ation,  sickness,  or  absence  of  both  the  Paymaster-General 

/^^^  Navy  and  his  assistant,  now  provided  by  law,  unless  other- 

V^  t3irected  by  the  President,  as  provided  by  section  one  hundred 

^  ^^venty-nine.  Revised  Statutes  such  civilian  assistant  shall  be- 

^^^  the  acting  chief  of  the  Bureau,  two  thousand  five  hundred 

U\ars.    (33  Stat.  121.) 

This  was  a  proyision  of  the  legislatiye,  executive,  and  jadidal  appropria- 
tion act  for  the  fiscal  year  1905,  cited  above.  A  similar  provision  was  made 
for  the  preceding  year  by  Act  Feb.  25,  1903,  c.  755,  §  1,  82  Stat  890. 

An  assistant  to  the  Chief  of  the  Bureau,  mentioned  in  this  paragraph,  was 
proTided  for  l)y  Act  July  26,  1894,  c.  165,  §  1,  ante,  §  638. 

R.  S.  I  179,  mentioned  in  this  paragraph,  authorizing  the  President  to  pro- 
vide for  the  performance  of  the  duties  of  a  vacant  office  in  any  department, 
18  Bet  forth  ante,  §  261. 

Appropriations  for  the  salary  of  the  civilian  assistant  were  made  by  the 
subsequent  appropriation  acts.  The  provision  for  the  fiscal  year  1917  was 
by  Act  May  10,  1916,  c.  117,  f  1,  39  Stat. 

§  641.  (R.  S.  §  426.)     Chief  of  Bureau  of  Medicine  and  Surgery. 
The  chief  of  the  Bureau  of  Medicine  and  Surgery  shall  be  ap- 
pointed from  the  list  of  the  surgeons  of  the  Navy. 

Act  July  5,  1862,  c  134,  §  1,  12  Stat  510. 

The  Chief  of  the  Bureau  has  the  title  of  Surgeon-General,  by  R.  S.  §  1471^ 
post.  §  2665. 

The  detail  of  a  medical  officer  of  the  Navy  as  assistant  to  the  Bureau  of 
Medicine  and  Surgery  was  authorized  by  R.  S.  |  1375,  post,  §  642. 

Notes  of  Decisions 

See  Smith  v.  U.  S.  (1891)  26  Gt  GL      against  him  for  acts  done  as  such  chief. 
143.  (1885)  IS  Op.  Atty.  Gea  176.    And  see 

Jirisdiction    of   naval    com rt- martial.  ,^"%7;  TY^«i*'';^<^^^?  L^^ 

-The  chief  of  the  Bureau  of  Medicine  1^'  ^^^  ^-  «.  564,  29  L.  Ed.  277. 

and  Surgery  is  amenable  to  the  juris-  Prohibition  to  general  court-martial. 

diction  of  a  naval  court-martial  upon  —See  Smith  v.  Whitney  (1886)  6  Sup. 

charges    and    specifications    preferred  Gt  570,  116  U.  S.  181,  29  L.  Bd.  601. 

§  642.  (R.  S.  §  1375,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  l.> 

Detail  of  medical  of&cer  of  Navy  as  assistant  to  Bureau  of 

Medicine  and  Surgery. 

A  surgeon,  assistant  surgeon,  or  passed  assistant  surgeon,  may 

be  detailed  as  assistant  to  the  Bureau  of  Medicine  and  Surgery,  wha 

shall  receive  the  highest  shore  pay  of  his  grade. 

Act  July  16,  1862,  c.  183,  f  18,  12  Stat.  587.  Act  Feb.  27,  3877,  c.  69, 
1 1,  19  Stat  244. 

This  section,  as  enacted  in  the  Revised  Statutes,  ended  with  the  words- 
"Bureau  of  Medicine  and  Surgery."  The  words,  "who  shall  receive  the 
highest  shore  pay  of  his  grade,"  were  added  by  amendment  by  Act  Feb.  27, 
1877,  c.  69,  §  1,  cited  above,  which  further  provided,  "and  said  section  thir- 
teen hundred  and  seventy-five  shall  have  the  same  force  and  effect  as  though 
enacted  as  herein  amended." 

lft»tes  of  Beoisions 

Retroactive  operation  of  amendment      trospective  character.     (1877)   15  Op. 
•f    soctlon.^The     language     of     the      Atty.  Gen.  259. 

amendment   made   to    this    section   by         Cited     witliout    definite     application. 
Act  Feb.  27,  1877,  clearly  gave  it  a  re-      Schuetze  v.  U.  S.  (1889)  24  Ct.  CI.  299, 

306. 

§  642a.  (Act  Aug.  29,  1916,  c  417.)     Detail  of  officers  of  Corps  of 
Civil  Engineers  and  Corps  of  Naval  Constructors  as  assistants 
to  Chiefs  of  Bureaus  of  Yards  and  Docks  and  Bureau  of  Con- 
struction and  Repair;  performance  of  duties  of  Chiefs. 
Hereafter  an  officer  of  the  Corps  of  Civil  Engineers  may  be  detailed 
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as  assistant  to  the  Chief  of  the  Bureau  of  Yards  and  Docks  and  an 
officer  of  the  Corps  of  Naval  Constructors  as  assistant  to  the  Chief  of 
Bureau  of  Construction  and  Repair;  and,  in  case  of  death,  resigna- 
tion, absence,  or  sickness  of  the  chief  of  bureau,  shall,  unless  other- 
wise directed  by  the  President,  as  provided  by  section  one  hundred 
and  seventy-nine  of  the  Revised  Statutes,  perform  the  duties  of  such 
chief  until  his  successor  is  appointed  or  such  absence  or  sickness  shall 
cease.    (39  Stat.) 

This  was  a  provision  of  the  naval  service  appropriation  act  for  the  fiscal 
year  1917,  cited  above. 

(R.  S.  §  427.    Obsolete.) 
This  section  of  the  Revised  Statutes  provided  for  the  use  by  the  Depart- 
ment, for  the  purpose  of  printing  charts,  of  engraved  plates  of  the  Wilkes* 
Exploring  Expedition,  in  charge  of  the  Joint  Committee  on  the  Library.     It 
is  practically  obsolete. 

§  643.  (Act  Oct.  19,  1888,  c.  1210,  §  3.)  Loan  of  Scientific  instru- 
ments for  use  of  Weather  Service. 
The  Secretary  of  the. Navy  be,  and  he  is  hereby,  authorized,  in 
his  discretion,  to  loan  any  scientific  instruments  in  the  possession 
of  any  of  the  bureaus  under  his  charge,  and  not  in  use,  to  persons 
taking  observations,  or  making  investigations  in  connection  with, 
or  for  the  use  of,  the  Signal  Service  under  such  regulations  as  he 
may  prescribe,  taking  such  security  for  the  safe-keeping  and  re- 
turn of  such  instruments  on  demand  as  he  may  deem  necessary. 
(25  Stat.  600.) 

This  was  a  provision  of  section  3  of  the  deficiency  appropriation  act  for 
the  fiscal  year  1888,  cited  above. 

The  civilian  duties  previously  performed  by  the  Signal  Corps,  mentioned 
in  this  provision,  devolved  upon  the  Weather  Bureau  in  the  Department  of 
Agriculture,  by  Act  Oct.  1,  1890,  c.  1266,  post,  §  840. 

§  644.  (R.  S.  §  428.)     Collection  of  enemies'  flags. 

The  Secretary  of  the  Navy  shall  from  time  to  time  cause  to  be 
collected  and  transmitted  to  him  at  the  seat  of  Government  all  flags, 
standards,  and  colors  taken  by  the  Navy  from  the  enemies  of  the 
United  States. 

Act  April  18,  1814,  c.  78,  §  1,  3  Stat.  133. 

A  similar  provision,  derived  from  the  same  act,  cited  above,  was  incor- 
porated in  R.  S.  §  1554,  post,  §  645. 

A  similar  requirement  of  the  Secretary  of  War,  as  to  fiags,  etc.,  taken  by 
the  Army,  was  contained  in  R.  S.  §  218,  ante,  §  320. 

§  645.  (R.  S.  §  1554.)     Captured  flags. 

The  Secretary  of  the  Navy  shall  cause  to  be  collected  and  trans- 
mitted to  him,  at  the  seat  of  Government  of  the  United  States,  ail 
such  flags,  standards,  and  colors  as  shall  have  been  or  may  hereafter 
be  taken  by  the  Navy  from  enemies. 

Act  April  18,  1814,  c.  78,  §  1,  3  Stat.  133. 

A  similar  provision,  derived  from  the  same  act,  cited  above,  was  incorpo- 
rated in  R.  S.  §  428,  ante,  §  644. 

§  646.  (R.  S.  §  1555.)  Preservation  of  flags  in  some  public  place. 
All  flags,  standards,  and  colors  of  the  description  mentioned  in  the 
foregoing  section,  which  are  now  in  the  possession  of  the  Navy 
Department,  or  may  hereafter  be  transmitted  to  it,  shall  be  delivered 
to  the  President,  for  the  purpose  of  being,  under  his  direction,  pre- 
served and  displayed  in  such  public  place  as  he  may  deem  proper. 
Act  April  18,  1814,  c  78,  §  1.  3  Stet.  133. 

§  647.  (Act  May  20,  1908,  c.  182.)     Acceptance  and  care  of  gifts 
presented  to  vessels  of  the  Navy. 

The  Secretary  of  the  Navy  is  hereby  authorized  to  accept  and 
care  for  such  gifts  in  the  form  of  silver,  colors,  books,  or  other 
articles  of  equipment  or  furniture  as,  in  accordance  with  custom, 
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may  be  presented  to  vessels  of  the  Navy  by  States,  municipalities, 
or  otherwise.  The  necessary  expense  incident  to  the  care  and  ptes- 
crvation  of  gifts  of  this  character  which  have  been  or  may  hereafter 
be  accepted  shall  be  defrayed  from  the  appropriation  "equipment  of 
vessels."    (35  Stat.  171.) 

This  act  was  entitled  "An  act  aatliorizing  the  Secretary  of  the  Navy  to 

accept  and  care  for  gifts  presented  to  vessels  of  the  Navy  of  t^e  United 

States.** 

§  647a.  (Act  Aug.  29»  1916,  c.  417.)     Lease  of  property  by  Secre- 
tary of  the  Navy;  oreports  to  Congress;  oil,  mineral,  or  phos- 
phate lands  excepted;  disposition  of  proceeds  of  lease. 
Leiase  of  Naval  Lands:     That  authority  be,  and  is  hereby,  given 
to  the  Secretary  of  the  Navy,  when  in  his  discretion  it  will  be  for  the 
public  good,  to  lease  for  periods  not  exceeding  five  years  and  revocable 
at  any  time,  such  property  of  the  United  States  under  his  control  as 
may  not  for  the  time  being  be  required  for  public  use  and  for  the 
leasing  of  which  there  is  no  authority  under  existing  law,  and  such 
leases  shall  be  reported  annually  to  Congress:     Provided,  That  the 
authority  herein  granted  shall  not  be  held  to  apply  to  oil,  mineral, 
or  phosphate  lands :    Provided  further,  That  all  moneys  received  rfrom 
such  leases  shall  be  covered  into  the  Treasury  as  miscellaneous  re- 
ceipts.   (39  Stat.) 

This  was  a  proylsion  of  the  naval  service  appropriation  act  for  the  fiscal 
year  1917,  dted  above. 

§  648.  (R.  S.  §  429,  as  amended,  Act  June  22,  1910,  c.  331.)     Re- 
ports to  Congress  by  Secretary  of  Treasury. 

The  Secretary  of  the  Navy  shall  make  annual  reports  to  Congress 
upon  the  following  subjects : 

First.  A  statement  of  the  appropriations  of  the  preceding  fiscal 
year  for  the  Department  of  the  Navy,  showing  the  amount  appro- 
priated under  each  specific  head  of  appropriation,  the  amount  ex- 
pended under  each  head,  and  the  balance  which,  on  the  thirtieth 
day  of  June  preceding  such  report,  remained  unexpended.  Such  re- 
port shall  be  accompanied  by  estimates  of  the  probable  demands 
which  may  remain  on  each  appropriation. 
Second.     [  Repealed.  ] 

Third.  A  statement  showing  the  amounts  expended  during  the 
preceding  fiscal  year  for  wages  of  mechanics  and  laborers  employed 
in  building,  repairing,  or  equipping  vessels  of  the  Navy,  or  in  re- 
ceiving and  securing  stores  and  materials  for  those  purposes,  and 
for  the  purchase  of  material  and  stores  for  the  same  purpose ;  and 
showing  the  cost  or  estimated  value  of  the  stores  on  hand,  under 
this  appropriation,  in  the  navy-yards,  at  the  commencement  of  the 
next  preceding  fiscal  year ;  and  the  cost  or  estimated  value  of  arti- 
cles received  and  expended  during  the  year ;  and  the  cost  or  esti- 
mated value  of  the  articles  belonging  to  this  appropriation  which 
may  be  on  hand  in  the  navy-yards  at  the  close  of  the  next  preceding 
fiscal  year. 

Fourth.  A  statement  of  all  acts  done  by  him  in  making  sale  of 
any  vessel  or  materials  of  the  Navy ;  specifying  all  vessels  and  ma- 
terials sold,  the  parties  buying  the  same,  and  the  amount  realized 
therefrom,  together  with  such  other  facts  as  may  be  necessary  to  a 
full  understanding  of  his  acts. 

Act  May  1,  1820,  c.  52,  S  2,  3  Stat.  567.  Act  March  3,  1843,  c  83,  5 
Stat.  617.  Act  July  27,  1866,  c.  287,  §  3,  14  Stat.  305.  Act  June  22,  1910, 
c.  331,  36  Stat.  591. 

The  second  paragraph  of  this  section,  as  enacted  in  the  Revised  Statutes, 
required  **a  statement  of  all  offers  for  contracts  for  supplies  and  services 
made  during  the  preceding  year,  by  classes,  indicating  such  as  have  been 
accepted.*'  This  clause,  and  a  similar  provision  of  R.  S.  §  3720,  were  re- 
pealed by  Act  June  22,  1910,  c.  331,  cited  above. 
A  report  of  the  expenditures'  from  certain  appropriations  for  civilian  em- 

(331) 


§648 


DEPARTMENT  OP  THE  NAVY 


(Tit.  10 


plojr^i,'  Other  than  ordinary  mechanics  and  workingmen,  was  required  by  Act 
Jan.  80,  1885,  c.  43,  §  3,  post,  §  649. 

Reports  of  proposed  repairs  or  changes  of  yessels  which  in  any  case  amount 
to  more  than  $200,000,  and  of  expenditures  exceeding  that  amount  on  any 
one  vessel  in  any  one  year,  were  required  by  provisions  of  Act  March  2,  1907* 
c.  2512,  and  Act  March  3,  1909,  c  255,  post,  {i  650,  651. 

A  report,  in  the  annual  report,  of  the  proceeds  of  all  sales  of  old  materials* 
etc.,  made  under  Act  Aug.  5,  18&,  c.  391,  was  required  by  a  provision  of 
section  2  of  that  act,  post,  §  2785. 

A  statement  by  the  Secretary  of  the  Treasury  showing  the  receipts  and 
expenditures  in  the  naval  service  under  each  appropriation,  was  required 
by  Act  June  19,  1878,  c.  311,  ante,  §§  394,  395. 

Provisions  applicable  to  all  the  Departments,  relating  to  the  time  of  mak- 
ing annual  reports,  and  the  time  of  furnishing  copies  thereof  to  the  printer, 
were  made  by  R.  S.  IS  195,  196,  Act  July  1,  1916,  c.  209,  |  3,  ante,  Si  278, 
279,  279a. 

General  provisions  relating  to  the  submission  by  the  heads  of  Departments 
to  Congress  of  estimates  of  expenditures  and  appropriations  are  contained  in 
Title  XLI,  "Appropriations." 

The  Secretary  of  the  Navy  is  required  to  send  to  Congress  at  the  beginninsT 
of  its  next  regular  session  a  complete  schedule  or  list  showing  the  amount  of 
money  of  all  pay  and  for  all  allowances  for  each  grade  of  officers  in  the  Navy, 
including  retired  officers,  and  for  all  officers  included  in  the  naval  service  ap- 
propriation act  for  the  fiscal  year  1917  and  for  all  enlisted  men  so  included,  by 
a  provision  in  said  act.    See  Act  Aug.  29,  1916,  c.  417,  39  Stat 

§  649.  (Act  Jan.  30,  1885,  c.  43,  §  3.)     Report  of  expenditures  for 

civilian  employes  other  than  ordinary  mechanics  and  workings 

men;  estimates  therefor.  • 
The  Secretary  of  the  Navy  is  hereby  directed  to  report  to  Con- 
gress, at  its  next  and  each  regular  session  thereafter,  the  amount 
expended  during  the  prior  fiscal  year,  from  the  appropriations  for 
the  pay  of  the  Navy,  Bureaus  of  Navigation,  Ordnance,  Equipment 
and  Recruiting,  Yards  and  Docks,  Medicine  and  Surgery,  Provi- 
sions and  Clothing,  Construction  and  Repair,  and  Steam-Engi- 
neering, for  civilians  employed  on  clerical  duty,  or  in  any  other 
capacity  than  as  ordinary  mechanics  and  workingmen,  and  to  sub- 
mit, under  the  estimates  for  pay  of  the  Navy  and  for  the  respective 
Bureaus  enumerated  above,  specific  estimates  for  such  civilian  em- 
ployees for  the  fiscal  year  eighteen  hundred  and  eighty-seven,  and 
each  fiscal  year  thereafter.    (23  Stat.  295.) 

This  was  the  last  section  of  an  act  makinir  additional  appropriations  for 
the  naval  service  for  the  fiscal  year  1885,  cited  above. 

See,  as  to  changes  in  designations  of  Bureaus  mentioned  in  this'  section, 
notes  to  B.  8.  §  419,  ante,  §  t>22. 

§  650.  (Act  March  2,  1907,  c.  2512.)     Report  of  proposed  repairs 
or  changes  on  vessels  amounting  to  more  than  [$200,000]  ;  ex* 
penditures  therefor  only  after  appropriations. 
The  Secretary  of  the  Navy  shall  hereafter  report  to  Congress,  at  the 
commencement  of  each  regular  session,  the  number  of  vessels  and 
their  names  upon  which  any  repairs  or  changes  are  proposed  which 
in  any  case  shall  amount  to  more  than  [two  hundred  thousand  dol- 
lars], the  extent  of  such  proposed  repairs  or  changes,  and  the  amounts 
estimated  to  be  needed  for  the  same  in  each  vessel ;  and  expenditures 
for  such  repairs  or  changes  so  limited  shall  be  made  only  after  appro- 
priations in  detail  are  provided  for  by  Congress.    (34  Stat.  1195.) 

This  was  a  proviso  in  the  appropriation  act  for  the  fiscal  year  1908,  cited 
above.  It  is  amended  by  a  provision  in  the  appropriation  act  for  the  fiscal 
year  1917,  Act  Aug.  29,  1910,  c.  417,  increasing  the  amount  to  $300,000. 

A  provision-  requiring,  in  addition  to  the  report  directed  by  this  act,  a 
statement  of  expenditures  for  such  repairs,  made  by  Act  March  3,  1009,  c  255, 
is  set  forth,  post,  §  651. 
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§  651.  (Act  March  3,  1909,  c.  2S5.)     Report  of  expenditures  for 

repairs  amounting  to  more  than  [$200,000]  on  one  vessel  in  one 

year. 

Hereafter  it  shall  be  the  duty  of  the  Secretary  of  the  Navy  to 

report  to  Congress  at  the  beginning  of  each  regular  session  thereof,  in 

addition  to  the  report  directed  to  l^  made  in  the  Act  of  March  second, 

nineteen  hundred  and  seven,  making  appropriations  for  the  naval 

service  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and 

eight,  and  for  other  purposes,  a  detailed  statement  showing  the  amount 

expended  from  each  of  the  appropriations  for  the  repair  of  every  ship 

where  such  repairs  exceed  for  any  one  ship  the  sum  of  [two  hundred 

thousand  dollars]  in  any  one  fiscal  year.    (35  Stat.  769.) 

This  was  a  proviso  in  the  naval  appropriation  act  for  the  fiscal  year  1910, 
cited  above.  It  is  amended  by  implication  by  Naval  Appropriation  Act  Aug. 
29»  1916,  c.  417,  by  increasing  the  amount  named  to  |300,000. 

The  provision  of  Act  March  2,  1907,  c.  2512,  mentioned  in  this  provision, 
is  set  forth,  ante,  §  650. 

§  652.  (Act  Jime  24,   1910,  c.  378.)     Adjustment  and  report  of 
claims  for  damages  by  collision  for  which  vessels  of  Navy 
found  responsible. 
The  Secretary  of  the  Navy  is  hereby  authorized  to  consider,  ascer- 
tain, adjust  and  determine  the  amounts  due  on  all  claims  for  damages, 
where  the  amount  of  the  claim  does  not  exceed  the  sum  of  five  hun- 
dred dollars,  hereafter  occasioned  by  collision,   for  which  collisions 
vessels  of  the  navy  shall  be  found  to  be  responsible,  and  report  the 
amounts  so  ascertained  and  determined  to  be  due  the  claimants  to 
Congress  at  each  session  thereof  through  the  Treasury  Department 
for  payment  as  legal  claims  out  of  appropriations  that  may  be  made 
by  Congress  therefor.    (36  Stat.  607.) 

This  was  a  provision  of  the  Navy  appropriation  act  for  the  fiscal  year 
1911,  cited  above. 

A  similar  provision  for  adjustment  and  report  by  the  Secretary  of  War 
of  claims  not  exceeding  |1,000  for  damages  to  private  property  due  to  military 
operations,  was  made  by  Act  Aug.  24,  1912,  c,  391,  $  1,  ante,  §  334. 

Notes  of  Decision* 

Adjnstflnent  of  daiina  before  this  act.  diction  to  render  a  decree  against  the 

—A  special  act  of  Congress  (Act  May  United   States  for  the  amount  of   the 

27,  1902,  c  887,  32  Stat.  242),  author-  loss,  on  a  finding  that  the  collision  re- 

iiing  the  claim  of  the  owners  of  a  Brit-  suited  solely  from  the  violation  of  the 

ish  steamship,  sunk  by  collision  with  navigation  laws  by  the  government  ves- 

a  naval  vessel  of  the  United  States,  for  sel.     Watts  v.  U.  S.  (D.  C.  1903)  123 

the  loss  of  such  steamship  and  cargo,  Fed.  105. 

to  be  submitted  to  a  district  court  "un-  Before  this  provision,  it  was  not  the 

der  and  in  compliance  with  the  rules  of  duty  of  the  Secretary  of  the  Navy  to 

said  court  sitting  as  a  court  of  admiral-  investigate    a    claim    founded    on    the 

ty,**  and    providing    that    "said    court  tortious  or  negligent  acts  of  naval  of- 

ahall  have  jurisdiction  to  hear  and  de-  ficers  whereby  a  collision  at  sea  was 

termine  and  to  render  judgment  there-  caused.     Pope  v.  U.  S.  (1880)  21  Gt. 

upon,"  conferred  upon  the  court  juris-  CI.  50. 

§  652a.  (Act  Aug.  29, 1916,  c.  417.)     Report  of  expenditures  for  ex- 
periniental  and  research  laboratory. 

Experimental  and  research  laboratory:  For  laboratory  and  re- 
search work  on  the  subject  of  gun  erosion,  torpedo  motive  power, 
the  gyroscope,  submarine  guns,  protection  against  submarine,  torpedo 
and  mine  attack,  improvement  in  submarine  attachments,  improve- 
ment and  development  in  submarine  engines,  storage  batteries  and 
propulsion,  aeroplanes  and  aircraft,  improvement  in  radio  installa- 
tions, and  such  other  necessary  work  for  the  benefit  of  the  Govern- 
ment service,  including  the  construction,  equipment,  and  operation 
of  a  laboratory,  the  employment  of  scientific  civilian  assistants  as 
may  become  necessary,  to  be  expended  under  the  direction  of  the 

(333) 


§   652a  DEPARTMENT  OF  THE  NAVY  (Tit.  10 

Secretary  of  the  Navy  (limit  of  cost  not  to  exceed  $1,500,000),  $1,- 
000,000:  Provided,  That  nothing  herein  shall  be  construed  as  pre- 
venting or  interfering  with  the  continuation  or  undertaking  of  neces- 
sary experimental  work  during  the  fiscal  year  ending  June  thirtieth, 
nineteen  hundred  and  seventeen,  as  heretofore  conducted  under  other 
appropriations:  Provided  further.  That  the  Secretary  of  the  Navy 
shall  make  detailed  reports  to  the  Congress  not  later  than  June  thir- 
tieth, nineteen  hundred  and  seventeen,  and  annually  thereafter,  show- 
ing the  manner  in  which  all  expenditures  hereunder  have  been  made. 
(39  Stat.) 

This  was  a  provision  of  the  naval  service  appropriation  act  for  the  fiscal 
year  1917,  cited  above. 

§  653.  (R.  S.  §  430.)     Estimates  for  expenses. 

All  estimates  for  specific,  general,  and  contingent  expenses  of  the 
Department,  and  of  the  several  Bureaus,  shall  be  furnished  to  the 
Secretary  of  the  Navy  by  the  chiefs  of  the  respective  Bureaus. 

Act  July  5,  1862,  c.  134,  §  5,  12  Stat.  511. 

Provisions  relating  to  the  estimates  to  be  submitted  by  the  Secretary  of 
the  Navy  to  Congress  were  made  by  R.  S.  §§  3GG6,  3607,  and  subsequent  stat- 
utes, post,  §§  6705-6708. 

The  appropriations  for  the  expenses-  of  the  Navy  Department  are  to  be 
under  the  control  of  the  Secretary  of  the  Navy,  and  the  appropriation  for 
each  Bureau  is  to  be  kept  separate  in  the  Treasury,  by  R.  S.  §  3676,  post,  § 
6753. 

Provisions   relating   to   the   purchase,    classification,   and    issue   of   supplies 
for   the  different   branches   of   the   naval   establishment,   and    to    the  charges 
against  particular  funds,  are  set  forth,  post,  §§  6754-6762. 
*  Provisions  relating  to  contracts  for  naval  supplies,  etc.,  were  made  by  R.  S. 
§§  3714,  3718-3728,   post,  §§  6842.   6862-6879. 

The  expenditure,  out  of  appropriations  for  the  naval  establishment,  of  aDy 
sum  for  certain  contingent  expenses  of  the  Department,  was  forbidden  by 
provisions  of  Act  June  22,  1906.  c.  3514,  §  1,  post,  §  654,  and  of  subsequent 
similar  acts,  particularly  Act  March  4,  1913,  c.  142,  §  1,  post,  §  655. 

The  Secretary  of  the  Navy  was  authorized  to  enter  into  contract  for  the 
rental  of  a  fire-proof  building  or  buildings  or  parts  thereof  for  the  use  of  the 
Department  for  a  period  of  not  exceeding  ten  years  from  July  1,  1913,  by 
a  provision  of  Act  March  4,  1913,  c.  142,  §  1,  post,  §  6933. 

§  654.  (Act  June  22,  1906,  c.  3514,  §  1.)  Contingent  expenses  not 
to  be  paid  out  of  appropriations  for  naval  establishment. 
For  stationery,  furniture,  newspapers,  plans,  drawings,  drawing 
materials,  horses  and  wagons  to  be  used  only  for  official  purposes, 
freight,  expressage,  postage,  and  other  absolutely  necessary  expenses 
of  the  Navy  Department  and  its  various  bureaus  and  offices,  fourteen 
thousand  dollars. 

For  additional  amount  for  the  objects  mentioned  in  the  foregoing 
paragraph  and  in  lieu  of  expenditures  heretofore  made  therefor  from 
general  appropriations  for  the  naval  establishment,  twenty-six  thou- 
sand dollars;  and  hereafter  it  shall  not  be  lawful  to  expend,  for  any 
of  the  offices  or  bureaus  of  the  Navy  Department  at  Washington,  any 
sum  out  of  appropriations  made  for  the  naval  establishment  for  any  of 
the  purposes  mentioned  or  authorized  in  the  said  foregoing  para- 
graph.   (34  Stat.  427.) 

These  were  provisions  under  the  heading  "Contingent  expenses.  Navy  De- 
partment," of  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1907,  cited  above. 

The  use  of  the  word  *'heroafter"  in  connection  with  the  restriction  on  the 
use  of  appropriations  for  the  naval  establishment,  indicates  an  intention  to 
make  that  provision  permanent.  E^ch  subsequent  similar  act  makes  an  ap- 
propriation, for  like  purposes,  of  a  single  sum,  and  adds  a  like  restriction, 
omitting  the  word  "hereafter."  The  appropriation  for  the  fiscal  year  11^17,  by 
Act  May  10,  1916,  c.  117,  §  1,  is  set  forth  post,  §  655. 

Kotes  of  Deoisions 

Expenditure  of  contingent  fund.— The  gent  fund  of  the  Department  entirely 
Secretary  of  the  Navy  has  the  con  tin-       at   bis   disposal,    from    which    he    may 
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draw  for  the  purpose  of  compensating      a  contingent  character.     (1819)  1  Qp. 
BDy  seryices  rendered  in  any  of  the  re-      Atty.  Gen.  302. 
^ti'oos  of  his  Department  which  are  of 

§  655.  (Act  May  10,  1916,  c.  117,  §  1.)     Contingent  expenses  not 

to  be  paid  out  of  appropriations  for  naval  establishment. 
For  stationery,  furniture,  newspapers,  plans,  drawings,  drawing 
materials,  horses  and  wagons  to  be  used  only  for  official  purposes, 
induding  rental  of  stable;  purchase,  maintenance,  repair,  or  opera- 
tion of  horse-drawn  passenger-carrying  vehicles,  automobile  mail 
wagon,  including  exchange  of  same,  street-car  tickets  not  exceeding 
$250,  freight,  expressage,  postage,  typewriters  and  computing  machines 
and  e^cchange  of  same,  and  other  absolutely  necessary  expenses  of  the 
Navy  Department  and  its  various  bureaus  and  offices,  $42,000 ;  it  shall 
not  be  lawful  to  expend,  for  any  of  the  offices  or  bureaus  of  the  Navy 
Department  at  Washington,  any  sum  out  of  appropriations  made  for 
the  Naval  Establishment  for  any  of  the  purposes  mentioned  or  au- 
thorized in  this  paragraph.    (39  Stat.) 

Xhis  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1917,  cited  above. 
Bee  note  to  preceding  section. 


CHAPTER  B 
The  Hydrographic  Office 

The  Hydrographic  OfiBce,  which,  by  R.  S.  f  431,  was  attached  to  the  Bureau 
of  Navigation  in  the  Navy  Department,  was  afterwards  attached  to  the 
Bureau  of  Equipment,  by  a  provision  of  Act  May  4,  1898,  c.  234,  f  1,  post, 
i  658.  But  provisions  have  been  made  for  the  distribution  of  the  duties  of 
the  Bureau  of  Equipment  among  other  Bureaus  and  offices  of  the  Department, 
and  for  the  discontinuance  of  that  Bureau  thereupon.  See  note  to  R.  S.  § 
419,  ante,  §  623,  and  provisions  of  Act  March  4,  1913,  c  148,  ante,  §  625. 

This  chapter  includes  R.  S.  §§  431-433,  and  subsequent  laws  which  relate 
to  the  Hydrographic  Office  only. 
Sec.  Sec. 

656.  Hydrographic  Office.  659.  Charts  to  be  furnished  to  persons 

^7.  Hydrographic    Office    attached    to  not    in    Government    service    at 

Bureau  of  Equipment.  cost. 

^7a.  Detail  of  naval  officers  to  Hydro-      660.  Money  received  from  sale  of  maps, 

graphic  Office.  charts,  etc. 

€58.  Maps,  charts,  etc. 

§  656.  (R.  S.  §  431.)     Hydrographic  Office. 

There  shall  be  a  Hydrographic  Office  attached  to  the  Bureau  of 
Navigation  in  the  Navy  Department,  for  the  improvement  of  the 
means  for  navigating  safely  the  vessels  of  the  Navy  and  of  the 
mercantile  marine,  by  providing,  under  the  authority  of  the  Secre- 
tary of  the  Navy,  accurate  and  cheap  nautical  charts,  sailing  direc- 
tions, navigators,  and  manuals  of  instructions  for  the  use  of  all  ves- 
sels of  the  United  States,  and  for  the  benefit  and  use  of  navigators 
generally. 

Act  June  21,  1866,  c.  129,  §  1,  14  Stat.  69. 

The  Hydrographic  Office  was  attached  to  the  Bureau  of  Equipment  by  a 
provision  of  Act  May  4,  3898,  c  234,  §  1,  post,  §  658.  But  provisions  for 
the  distribution  of  the  duties  of  that  Bureau  among  other  Bureaus  and  of- 
fices of  the  Department,  and  the  discontinuance  of  the  Bureau  thereupon, 
were  made  by  Act  June  24,  1910,  c.  378,  36  Stat.  613,  and  subsequent  acts, 
including  Act  June  30,  1914,  c.  130,  ante,  §  624. 

Recent  appropriations  for  the  Hydrographic  Office  are  accompanied  by  a 
provision  restricting  expenditures  under  the  office  to  those  authorized  by  ap- 
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propriations  under  the  Navy  Department  or  for  printing  and  binding.  The 
provision  for  the  fiscal  year  1917  was  by  Act  May  10,  1916,  c  117,  §  1,  39  Stat. 

Provisions  relating  to  the  application  of  appropriations  for  publication  of 
foreign  hydrographic  surveys  were  made  by  R.  S.  §  3686,  post,  §  6794. 

The  printing  and  distribution  of  publications  of  the  Office  of  Naval  Intel- 
ligence were  provided  for  by  Res.  March  21,  1900,  No.  14,  post,  {  7165. 

Notefl  of  Deoliioiis 


Detail  to  Hydrographic  Office  of  offi- 
cer of  Navy-— The  office  of  draftsman 
in  the  Hydrographic  Office  was  incom- 
patible with  that  of  cadet  engineer  in 


the  Navy,  and  the  detail  of  a  cadet  en- 
gineer to  duty  as  such  draftsman  did 
not  entitle  him  to  additional  pay.  Win- 
cheU  V.  U.  S..  a892)  28  Ct  CI.  30. 


§  657.  (Act  May  4,  1898,  c.  234,  §  1.)     Hydrographic  Office  at- 
tached to  Bureau  of  Equipment. 
The  Hydrographic  Office  shall  hereafter  be  attached  to  and  be 
a  part  of  the  Bureau  of  Equipment.     (30  Stat.  374.) 

This  was  a  provision  of  the  naval  seirvice  appropriation  act  for  the  fiscal 
year  1899,  cited  above. 
See  note  to  R.  S.  §  431,  ante,  §  656. 

§  657a.  (Act  Aug.  29,  1916,  c  417.)     Detail  of  naval  officers  to 
Hydrographic  Office. 
The  Secretary  of  the  Navy  is  authorized  to  detail  such  naval 
officers  not  exceeding  four  as  may  be  necessary  to  the  Hydro- 
graphic  Office.    (39  Stat.) 

This  was  a  provision  of  the  naval  service  appropriation  act  for  the  fiscal 
year  1917,  cited  above.  It  was  repeated  in  the  naval  service  appropriation 
acts  for  previous  years. 

§  658.  (R.  S.  §  432.)     Maps,  charts,  etc. 

The  Secretary  of  the  Navy  is  authorized  to  cause  to  be  prepared, 
at  the  Hydrographic  Office  attached  to  the  Bureau  of  Navigation 
in  the  Navy  Department,  maps,  charts,  and  nautical  books  relating 
to  and  required  in  navigation,  and  to  publish  and  furnish  them  to 
navigators  at  the  cost  of  printing  and  paper,  and  to  purchase  the 
plates  and  copyrights  of  such  existing  maps,  charts,  navigators,  sail- 
ing directions  and  instructions,  as  he  may  consider  necessary,  and 
when  he  may  deem  it  expedient  to  do  so,  and  under  such  regulations 
and  instructions  as  he  may  prescribe. 
Act  June  21,  1866,  c.  129,  §  2,  14  Stat.  69. 

This  section  and  R.  S.  §  433,  were  re-enacted,  without  substantial  change, 
as  part  of  the  Printing  and  Binding  Act  of  Jan.  12,  1895,  c  23,  $  77,  post, 
§  7147. 

A  further  provision  for  furnishing  charts  to  mariners  or  others  at  cost, 
made  by  Act  May  4,  1878,  c.  91,  §  1,  is  set  forth  post,  §  659. 

The  annual  appropriations  for  the  Hydrographic  Office  provide  for  the 
preparation  and  publication  of  the  Pilot  Charts  and  supplements,  and  for  the 
expenses  of  collecting  information  therefor;  and,  by  a  separate  appropriation, 
for  a  monthly  Pilot  Chart  of  the  North  Pacific  Ocean.  The  provisions  for  the 
fiscal  year  1917  were  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat,  from  which  the 
appropriation  for  the  monthly  pilot  chart  was  omitted. 

Kotea  of  Decision* 

Nautical  Almanac— The  Nautical  Al-      mentioned   in   this   section.     (1878)    16 
manac  is  a  "nautical  book,"  of  the  sort      Op.  Atty.  Gen.  127. 

§  659.  (Act  May  4,  1878,  c.  91,  §  1.)     Charts  to  be  furnished  to  per- 
sons not  in  Government  service  at  cost. 
All  charts  hereafter  furnished  to  mariners  or  others  not  in  the 
government  service  shall  be  paid  for  at  the  cost  price  of  paper  and 
printing  paid  by  the  government.     (20  Stat.  51.) 

This  was  a  proviso,  annexed  to  appropriations  for  expenses  of  preparing 
charts,  etc.,  in  the  naval  appropriation  act  for  the  fiscal  year  1879,  cited 
above.  It  was  repeated  in  the  same  connection  in  the  appropriation  act  of 
the  next  year.  Act  Feb.  14,  1879,  c  68,  20  Stat.  286.  The  sale  of  sur- 
plus charts  of  the  Northwestern  lakes  by  the  Secretary  of  War  was  pro- 
vided for  by  R.  S.  §  226,  ante,  §  328.  The  distribution  of  charts  issued  by 
the  Coast  Survey  was  regulated  by  provisions  collected  under  TiUe  LVI,  **The- 
Coast  and  Geodetic  Survey." 
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§  660.  (R.  S.  §  433.)  Money  received  from  sale  of  maps,  charts^ 
etc. 
All  moneys  which  may  be  received  from  the  sale  of  maps,  charts, 
and  nautical  books  shall  be  returned  by  the  Secretary  of  the  Navy 
into  the  Treasury  of  the  United  States,  to  be  Used  in  the  further 
preparation  and  publication  of  maps,  charts,  navigators,  sailing  di- 
rections, and  instructions  for  the  use  of  seamen,  to  be  sold  at  the 
rates  as  set  forth  in  the  preceding  section. 

Act  Jane  21,  1866,  c.  129,  §  3,  14  Stat.  69. 

See  notes  to  R.  S.  |  432,  referred  to  in  this  section,  ante,  |  658. 


CHAPTER  C 
The  Naval  Observatory  and  the  Nautical  Almanac  0£Eice 

This  chapter  includes  R.  S.  §§  434,  436,  and  subsequent  provisions,  which 
relate  to  the  Naval  Observatory  and  the  Nautical  Almanac  only. 

Sec        ^  Sec. 

661.  Nafal  Observatory.        '  664.  Exchange  of  data  with  foreign  al- 

662.  Board  of  visitors  to  Naval  Observ-  manac    offices,    and    employment 

atory ;  eligibility  for  office  of  Su-  of    office    force    during   continu- 

perintendent.  anoe  of  arrangement  therefor. 

663.  Nautical  Almanac. 

§  661.  (R.  S.  §  434.)     Naval  Observatory. 

The  officer  of  the  Navy  employed  as  superintendent  of  the  Naval 
Observatory  at  Washington  shall  be  entitled  to  receive  the  shore- 
duty  pay  of  his  grade,  and  no  other. 
'  Act  March  3,  1865,  c.  114,  13  Stat.  533. 

The  Superintendent  of  the  Naval  Observatory  was  required  to  be  a  line 
officer  of  the  Navy  of  a  rank  not  below  that  of  captain,  by  a  provision  of 
Act  March  3,  1901,  c.  852.  §  1,  post,  §  662. 

§  662.  (Act  March  3,  1901,  c.  852,  §  1.)     Board  of  visitors  to  Naval 
Observatory;   eligibility  for  office  of  Superintendent. 
There  shall  be  appointed  by  the  President,  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  from  persons  not  officers  of  the 
United  States  a  board  of  six  visitors  to  the  Naval  Observatory,  four 
to  be  astronomers  of  high  professional  standing  and  two  to  be 
eminent  citizens  of  the  United  States.    Appointments  to  this  board 
shall  be  made  for  periods  of  three  years,  but  provision  shall  be 
niadt  by  initial  appointments  for  shorter  terms  so  that  two  members 
Siiall  retire  in  each  year.     Members  of  this  board  shall  serve  with- 
out compensation,  but  the  Secretary  of  the  Navy  shall  pay  the  ac- 
f^al  expenses  necessarily  incurred  by  members  of  the  board  in  the 
tjischarge  of  such  duties  as  are  assigned  to  them  by  the  Secretary 
of  the  Navy  or  are  otherwise  imposed  upon  them.    The  board  of 
visitors  shall  make  an  annual  visitation  to  the  Observatory  at  a  date 
to  be  determined  by  the  Secretary  of  the  Navy,  and  may  make  such 
other  visitations  not  exceeding  two  in  number  annually  by  the  full 
board  or  by  a  duly  appointed  committee  as  may  be  deemed  need- 
ful or  expedient  by  a  majority  of  the  board.    The  board  of  visitors 
shall  report  to  the  Secretary  of  the  Navy  at  least  once  in  each  year 
the  result  of  its  examinations  of  the  Naval  Observatory  as  respects 
the  condition  of  buildings,  instruments,  and  apparatus,  and  the  effi- 
ciency with  which  its  scientific  work  is  prosecuted,  and  shall  also 
report  as  respects  the  expenditures  in  the  administration  of  the 
Observatory.    The  board  of  visitors  shall  prepare  and  submit  to  the 
Secretary  of  the  Navy  regulations  prescribing  the  scope  of  the  as- 
tronomical and  other  researches  of  the  Observatory  and  the  duties 
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of  its  staflF  with  reference  thereto.  When  an  appointment  or  detail 
is  to  be  made  to  the  office  of  astronomical  director,  director  of  the 
Nautical  Almanac,  astronomer,  or  assistant  astronomer,  the  board 
of  visitors  may  recommend  to  the  Secretary  of  the  Navy  a  suitable 
person  to  fill  such  office,  but  such  recommendation  shall  be  deter- 
mined only  by  a  majority  vote  of  the  members  present  at  a  regu- 
larly called  meeting  of  the  board  held  in  the  city  of  Washington. 
The  Superintendent  of  the  Naval  Observatory  shall  be,  until  further 
legislation  by  Congress,  a  line  officer  of  the  Navy  of  a  rank  not  be- 
low that  of'captain.     (31  Stat.  1122.) 

These  were  provisions  accompanying  an  appropriation  for  expenses  of  the 
Board  of  Visitors  in  the  naval  service  appropriation  act  for  the  fiscal  year 
1902,  cited  above. 

(R.  S.  §  435.     Repealed.) 
This  section  of  the  Revised   Statutes  provided  that   the   meridian  of  the 
Observatory  at  Washington  should  be  adopted  and  used  for  all  astronomical 
purposes,  and  the  meridian  of  Greenwich  for  all  nautical  purposes.     It  was 
repealed  by  Act  Aug.  22,  1912,  c.  335,  37  Stat  342. 

§  663.  (R.  S.  §  436.)     Nautical  Almanac. 

The  Secretary  of  the  Navy  may  place  the  supervision  of  the  Nau- 
tical Almanac  in  charge  of  any  officer  or  professor  of  mathematics 
in  the  Navy  who  is  competent  for  that  service.  Such  officer  or 
professor,  when  so  employed,  shall  be  entitled  to  receive  the  shore- 
duty  pay  of  his  grade,  and  no  other. 

Act  March  3,  1857,  c.  Ill,  §  3,  11  Stat  246. 

Provisions  for  exchange  of  data  with  foreign  almanac  offices,  with  a  view  to 
reducing  the  amount  of  duplication  of  work  in  preparing  the  different  national 
nautical,  etc.,  almanacs,  made  by  Act  Aug.  22,  1912,*  c.  335,  are  set  forth 
post,  §  G64. 

Provisions  for  the  printing  and  distribution  of  the  Nautical  almanac  and 
the  Observations  of  the  Naval  Observatory  were  made  by  the  Printing  and 
Binding  Act  of  Jan.  12,  1805,  c.  23,  f  73,  pars.  5,  6,  post,  §§  7057,  705S. 

Notes  of  Deoisions 

Employment   of   retired   offlcer.^The  bles  of  planets,  under  the  appropria- 

Secretary  of  the  Navy  was  not  preclud-  tion  therefor  by  Act  Feb.  19,  1897,  c. 

ed   by   the   provision   of  Act  July   31,  265,  |  1,  29  Stat  565,  as  that  act  does 

1894,  §  2,  post,  §  3231,  against  an  of-  not    create    an-  office    or    contemplate 

ficer  holding  any  other  lucrative  office,  any  formalities  in  the  selection  of  such 

from  employing  a  retired  officer  to  employ^.  (1897)  21  Op.  Atty.  Gen.  607. 
supervise  the  completion  of  certain  ta- 

§  664.  (Act  Aug.  22,  1912,  c.  335.)  Exchange  of  data  with  foreign 
almanac  offices,  and  employment  of  office  force  during  continu- 
ance of  arrangement  therefor. 
The  Secretary  of  the  Navy  is  hereby  authorized  to  arrange  for 
the  exchange  of  data  with  such  foreign  almanac  offices  as  he  may 
from  time  to  time  deem  desirable  with  a  view  to  reducing  the 
amount  of  duplication  of  work  in  preparing  the  different  national 
nautical  and  astronomical  almanacs  and  increasing  the  total  data 
which  may  be  of  use  to  navigators  and  astronomers  available  for 
publication  in  the  American  Ephemeris  and  Nautical  Almanac: 
Provided,  That  any  such  arrangement  shall  be  terminable  on  one 
year's  notice:  Provided  further,  That  the  work  of  the  Nautical 
Almanac  Office  during  the  continuance  of  any  such  arrangement 
shall  be  conducted  so  that  in  case  of  emergency  the  entire  portion 
of  the  work  intended  for  the  use  of  navigators  may  be  computed 
by  the  force  employed  by  that  office,  and  without  any  foreign  co- 
operation whatsoever:  Provided  further,  That  any  employee  of 
the  Nautical  Almanac  Office  who  may  be  authorized  in  any  annual 
appropriation  bill  and  whose  services  in  whole  or  in  part  can  be 
spared  from  the  duty  of  preparing  for  publication  the  annual  vol- 
umes of  the  American  Ephemeris  and  Nautical  Almanac  may  be 
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employed  by  said  office  in  the  duty  of  improving  the  tables  of  the 
planets,  moon,  and  stars,  to  be  used  in  preparing  for  publication 
the  annual  volumes  of  the  office.    (37  Stat.  342.) 

These  weri  proyisions  accompanying  an  appropriation  for  the  Naval  Ob- 

servatoiy  in  the  naval  service  appropriation  act  for  the  fiscal  year  1913,  cited 
above. 

A  further  proviso,  following  those  set  forth  here,  repealed  R.  S.  §  435. 
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§  665.  (R.  S.  §  437.)     Establishment  of  Department  of  the  Interior. 

There  shall  be  at  the  seat  of  Government  an  Executive  Depart- 
ment to  be  known  as  the  Department  of  the  Interior,  and  a  Secre- 
tary of  the  Interior,  who  shall  be  the  head  thereof. 
Act  March  3,  1849,  c.  108,  §  1,  9  Stat  395. 

A  Council  of  National  Defense,  composed  of  the  Secretary  of  War,  the  Sec- 
retary of  the  Navy,  the  Secretary  of  the  Interior,  the  Secretary  of  Agriculture, 
the  Secretary  of  Commerce,  and  the  Secretary  of  Labor,  was  created  by  Act 
Aug.  29,  1916,  c.  418,  §  2,  set  forth  post,  under  Title  XVIIa,  "The  Council  of 
National  Defense  and  the  Advisory  Committee  on  Aeronautics." 

Decisioaui 

Power  of  Secretary  to  disbar  attor- 
neys practicing  before  his  department. 

—See  (1880)  16  Op.  Atty.  Gen.  488,  ap- 
proving (18G9)  13  Op.  Atty.  Gen.  150. 

Citod    without    definite    appiication, 

Butterworth  v.  Hill  (1885)  5  Sup.  Ct. 
796,  798,  114  U.  S.  128,  29  L.  Ed.  119. 


Notes  of 

Act     estabiishing     Departments— The 

Department  of  the  Interior  was  made 
one  of  the  Executive  Departments  of 
the  government  by  Act  March  3,  1849, 
c.  108,  9  Stat.  395.  U.  S.  v.  Allison 
(1875)  91  U.  S.  303,  304,  23  L.  Ed.  372. 
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§  666.  (R.  S.  §  438.)     Assistant  Secretary  of  the  Interior. 

There  shall  be  in  the  Department  of  the  Interior  an  Assistant 

Secretary  of  the  Interior,  who  shall  be  appointed  by  the  President, 

by  and  with  the  advice  and  consent  of  the  Senate,  and  shall  be  en- 

titled    t:o  a  salary  of   [six  thousand  dollars]   a  year,  to  be  paid 

monthly. 

.A^ct:  March  14,  1862,  c  41,  t  6,  12  Stat.  369.     Act  March  8,  1873,  c.  226, 
f  1,    i7  Stat.  486. 

^Tio  salary  of  the  Assistant  Secretary,  having  been  increased  from  $3,500 

U>    ;pO,000  by  the  provision  of  Act  March  3,  1873,  c.  226,  §  1,  incorporated 

ix»t:o      this   section  of  the  Revised  Statutes  and  cited  above,  v^as   reduced  to 

^^»SOC,  and   the   words  of  this  section   inclosed  in   brackets,    "six  thousand 

^^^XwLrv,*'  were  superseded  by  the  repeal  of  so  much  of  that  act  as  increased 

^^  a.  mount,  by  Act  Jan.  20,  1874,  c.  11,  18  Stat.  3.     Subsequent  appropria- 

^^Qs    were  for  $4,000.    An  additional  Assistant  Secretary,  designated  as  First 

^sistant  Secretary  of  the  Interior,  with  a  salary  of  $4,500,  was  provided 

for  by  Act  March  3,  1885,  c.  360,  post,  S  668.     Recent  appropriations  for  the 

Assistant  Secretaries  are:    For  First  Assistant  Secretary,  $5,000;    Assistant 

Secretary,  $4,500.    The  provisions  for  the  fiscal  year  1917,  were  by  Act  May 

^0,  a»16,  c  117,  §  1,  39  Stat. 

^a  case  of  the  death,  resignation,  absence,  or  sickness  of  the  head  of  any  De- 

Partznezit,   the  first  or  sole  assistant   thereof  is  required,   unless  otherwise 

directe<l,  to  perform  the  duties  of  the  head  of  such  Department  until  a  suc- 

wssor  ijB  appointed,  or  such  absence  or  sickness  shall  cease,  by  R.  S.  §  177,  set 

forth    ante,  §  259.    In  case  of  the  death,  resignation,  absence,  or  sickness  of 

the  ]iea.<l  of  any  Department,  except  where  the  Attorney  General  is  concerned, 

*"®  President  may  authorize  and  direct  the  head  of  any  other  Department  or 

y^J^  ofiSoer  in  either  Department,  whose  appointment  is  vested  in  the  President, 

^  an. 43     with  the  advice  and  consent  of  the  Senate,  to  perform  the  duties  of 

^^^^^<5«nt  office  until  a  successor  is  appointed,  or  the  sickness  or  absence 

A li^    *»cumbent  shall  cease,  by  R.  S.  §  179,  also  set  forth  ante,  §  261. 

-^^^    X«i.-wrs  or  parts  of  laws  inconsistent  wiUi  rates  of  salaries  or  compensation 

apprc>jf>-^j^tg^  |jy  tijg  legislative,  executive,  and  judicial  appropriation  acts  are 

repe^Ll^^^^  and  the  rates  of  salaries  or  compensation  of  officers  or  employes  ap- 

proI>:trl.^^ed  f^^  ju  g^id  acts  are  to  constitute  the  rate  of  salary  or  compensation 

of  ^'^^ciifc    officers  or  employes,  respectively,  until  otherwise  fixed  by  an  annual 

ra^J^  ^^^"^    appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141,  §  6,  post,  § 

.^^     officers  and  employes  of  the  United  States  whose  salaries  are  appro- 

^t^^^^^    for  in  the  legislative,   executive,  and  judicial  appropriation   act  for 

^^A         ^^  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat  1049,  are  estabUshed 

fli^^4^oxitinued  from  year  to  year  to  the  extent  that  they  are  appropriated  for 

\>^  J^^agress,  by  §  6  of  said  act,  post,  §  3228b. 

't    vT*'  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 

*^?  *"^11  be  available  for  payment  to  any  person  receiving  more  than  one  salary, 

'''^^^^  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum,  with 

<»^aan  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  §  6,  as  amended  by 

Act  Aug.  29,  1916,  c.  417,  post,  §  3230a. 

Cited    without    definite     application,      646,  modified  179  Fed.  74,  102  0.  C. 
Turner  v.  Seep  (0.  C.  1909)  167  Fed.      A.  368. 

§  667.  (R.  S.  §  439.)     Duties  of  Assistant  Secretary. 

The  Assistant  Secretary  of  the  Interior  shall  perform  such  duties 
in  the  Department  of  the  Interior  as  shall  be  prescribed  by  the 
Secretary,  or  may  be  required  by  law. 

Act  Ma^ch  14,  1862,  c.  41,  |  6,  12  Stat.  369. 

Notes  of  Deoisions 

Duties    which   may  be  prescribed  by  Assistant    Secretary    authority    to   ap- 

the  Secretary .p-This  section  empowers  prove  leasee  of  Indian  lands  and  as*sign- 

the  Secretary   to   make   the   Aseistant  ments  thereof.    Turner  v.  Seep  (C.  C. 

Secretary  bis  deputy  in  all  things',  and  1909)  167  Fed.  646,  650,  decree  modified 

so  long  as  a  power  so  delegated  is  not  (1910)  179  Fed.  74,  102  O.  O.  A.  368. 

revoked,  the  authority  of  the  Assistant  See,  also,  post,  §§  4217-4221,  and  notes 

is  co-ordinate  and  concurrent  with  that  thereunder, 

of  the  Secretary.   Turner  v.  Seep  (C.  C.  As   to    duties    prescribed   under    this 

1909)  167    Fed.    646,    660    (modified  section  to  the  Assistant  Secretary,  he 

1910)  179  Fed.  74,  102  C.  C.  A.  368) ;  has  the  full  power  of  the  Secretary  him- 
(1888)  18  Op.  Atty.  Gen.  432;  (1888)  self;  and  the  Secretary  can  lawfully 
19  Op.  Atty.  Gen.  133.  devolve  the  authority  conferred  on  him 

The  Secretary  may  delegate  to  the      by  R.  S.  §  3683,  post,  §  6784,  to  direct 
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purchases  from  the  contingent  fund  of 
the  Department,  upon  the  Assistant 
Secretary.  (1886)  18  Op.  Atty.  Gen. 
432. 

The  consideration  and  determination 
of  appeals  to  the  Secretary  of  the  Inte- 
rior from  the  Commissioner  of  the 
General  Land  Office  may  be  made  by 
the  Assistant  Secretary  of  the  Interior, 
under  a  regulation  prescribed  by  the 
Secretary,  pursuant  to  this  section. 
(1888)  19  Op.  Atty.  Gen.  133. 


Signing  Instruments  in  exercise  of 
powers  prescribedd— When  the  Assistant 
Secretary  acts  at  a  time  the  Secretary 
is  not  absent  or  sick,  under  a  regulation 
made  by  the  Secretary  prescribing  his 
powers,  he  should  sign  with  his'  own 
proper  official  designation.  When  the 
Secretary  is  absent  or  sick,  etc.,  if  the 
Assistant  is  in  charge  of  the  Depart- 
ment, in  pursuance  of  R.  S.  §  177,  or  § 
179,  ante,  §§  259.  261,  he  should  sign 
as  Acting  Secretary.  (1888)  19  Op. 
Atty.  Gen.  133. 

§  668.  (Act  March  3,  1885,  c.  360.)     First  Assistant  Secretary  of 
the  Interior. 

For  an  additional  Assistant  Secretary  of  the  Interior,  who  shall 
be  known  and  designated  as  First  Assistant  Secretary  of  the  In- 
terior, four  thousand  five  hundred  dollars.     (23  Stat.  497.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1886,  cited  above. 

Current  appropriations  for  the  First  Assistant  Secretary  are  $5,000.     See 
Act  May  10,  1916,  c.  117,  §  1,  39  Stat 
See  notes  to  R.  S.  §  438,  ante,  §  666. 

§  669.  (R.  S.  §  440,  as  amended.  Act  Feb.  15,  1916,  c.  22,  §  3.) 
Clerks  and  employes. 
There  shall  also  be  in  the  Department  of  the  Interior : 

One  chief  clerk,  at  a  salary  of  two  thousand  two  hundred  dollars 
a  year. 

A  superintendent  of  the  building,  to  be  designated  from  the  fourth- 
class  clerks,  who  shall  be  paid  two  hundred  dollars  a  year  additional. 

Three  disbursing  clerks. 

The  Secretary  may,  if  he  deem  it  necessary  and  proper,  pay  two 
hundred  dollars  a  year  additional  to  any  four  clerks  of  the  fourth 
class. 

Three  messengers,  at  a  salary  of  nine  hundred  dollars  a  year  each. 

One  engineer,  at  a  salary  of  one  thousand  four  hundred  dollars 
a  year. 

One  captain  of  the  watch,  at  one  thousand  two  hundred  dollars  a 
year. 

Twenty-eight  watchmen  for  the  general  service  of  the  Department 
building  and  all  the  bureaus  therein,  to  be  allotted  to  day  or  night 
service,  as  the  Secretary  may  direct. 

In  the  General  Land-Office: 
One  chief  clerk,  at  a  salary  of  two  thousand  dollars  a  year. 
One  principal  clerk,  on  account  of  military  bounty-lands,  at  a  sal- 
ary of  two  thousand  dollars  a  year. 

One  draughtsman,  at  a  salary  of  one  thousand  six  hundred  dol- 
lars a  year. 

One  assistant  draughtsman,  at  a  salary  of  one  thousand  four  hun- 
dred dollars  a  year. 

Two  packers,  at  a  salary  of  seven  hundred  and  twenty  dollars  a 
year  each. 

In  the  office  of  the  Commissioner  of  Indian  Affairs: 
One  chief  clerk,  at  a  salary  of  two  thousand  dollars  a  year. 

In  the  office  of  the  Commissioner  of  Pensions : 
One  chief  clerk,  at  a  salary  of  two  thousand  dollars  a  year. 
One  engineer,  at  one  thousand  four  hundred  dollars  a  year. 
One  assistant  engineer,  at  one  thousand  dollars  a  year. 

In  the  Patent  Office : 
One  chief  clerk,  who  shall  be  qualified  to  act  as  a  principal  ex- 
aminer. 
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One   librarian,  who  shall  be  qualified  to  act  as  an  assistant  ex- 

•PVi^e    law  examiners. 
On^   examiner  of  classification. 
Oxie    examiner  of  interferences. 
Ox:i^    examiner  of  trade-marks  and  designs. 
On.  ^    iirst  assistant  examiner  of  trade-marks  and  designs. 
Si^t      assistant  examiners  of  trade-marks  and  designs. 
Fp»*^3r-three  principal  examiners. 
Eysrl^ty-six  first  assistant  examiners. 
EjSrti^ty-six  second  assistant  examiners. 
E*Srl^ty-six  third  assistant  examiners. 

E*^Clrity-six  fourth  assistant  examiners;  and  such  other  examiners 
and  ^^sistant  examiners  in  the  various  grades  as  the  Congress  shall 
IfOffX    ^ime  to  time  provide  for. 

In  the  Office  of  Education: 
^""^^    chief  clerk,  at  a  salary  of  two  thousand  dollars  a  year. 
^"J^^   statistician,  at  a  salary  of  eighteen  hundred  dollars  a  year. 
C>i:x^  translator,  at  a  salary  of  one  thousand  six  hundred  dollars 

Act  March  3,  1849,  c  108,  9  Stat.  395,  396.     Act  April  25,  1812,  c.  68,  2 

^tat.  716.     Act  July  4,  1836,  c.  352,  5  Stat.  107.  111.     Act  March  3,  1853, 

^  W,  10  Stat.  189,  209.    Act  March  2,  1867,  c.  158,  14  Stat  434.    Act  March 

B,  1873,  c.  226,  |  1,  17  Stat.  502,  503,  504.     Act  July  8,  1870,  c.  230,  16 

Btat.  198.    Act  Feb.  15,  1916,  c.  22.  §  3,  39  Stat. 

This  section  enumerated  the  subordinate  officers  in  the  Department  and 
their  salaries  at  the  time  of  the  compilation  of  the  Revised  Statutes,  as  au- 
thorized by  the  then  existing  statutes,  cited  above.  But  the  officers,  clerks, 
and  others  actually  appointed  or  employed,  and  their  respective  salaries  and 
other  compensation,  depend  on  the  specific  provisions  made  in  the  annual 
appropriation  acts,  each  providing  for  the  fiscal  year  next  following;  the  em- 
ployment or  payment  of  others  being  forbidden  by  Act  Aug.  5,  1882,  c.  389, 
§  4,  ante,  §  249.  Subsequent  appropriation  acts  provide  for  officers  and  clerks 
and  for  salaries  different  from  those  fixed  by  the  above  section;  and  in  ad- 
dition to  the  changes  made  in  this  section  by  the  appropriation  acts,  as  above 
stated,  it  was  also  expressly  amended  by  Act  Feb.  15,  1916,  c.  22,  §  3.  This 
amendment  consisted  in  a  change  in  the  enumeration  of  the  officers  and  em- 
ployes in  the  Patent  Office,  so  as  to  make  the  enumeration  of  such  officers  and 
employes  read  as  set  forth  above.  Prior  to  this  amendment  that  part  of  this 
section  which  dealt  with  the  officers  and  employes  of  the  Patent  office  read  as 
follows: 

"In  the  Patent  Office: 

"One  chief  clerk,  at  a  salary  of  two  thousand  five  hundred  dollars  a  year. 

"One  examiner  in  charge  of  interferences,  at  a  salary  of  two  thousand  five 
hundred  dollars  a  year. 

"One  examiner  in  charge  of  trade  marks,  at  a  salary  of  two  thousand  five 
hundred  dollars  a  year. 

**Twenty-four  principal  examiners,  at  a  salary  of  two  thousand  five  hundred 
dollars  a  year  each. 

*'Twenty-four  first  assistant  examiners,  at  a  salary  of  one  thousand  eight 
hundred  dollars  a  year  each. 

"Twenty-four  second  assistant  examiners,  (two  of  whom  may  be  women),  at 
a  salary  of  one  thousand  six  hundred  dollars  a  year  each. 

^Twenty-four  third  assistant  examiners,  at  a  salary  of  one  thousand  four 
hundred  dollars  a  year  each. 

"One  librarian,  at  a  salary  of  two  thousand  dollars  a  year. 

"One  machinist,  at  a  salary  of  one  thousand  six  hundred  dollars  a  year. 

"Three  skilled  draughtsmen,  at  a  salary  of  one  thousand  two  hundred  dollars 
a  year  each. 

**Thirty-five  copsrists  of  drawings,  at  a  salary  of  one  thousand  dollars  a  year 
each. 

"One  messenger  and  purchasing  clerk,  at  a  salary  of  one  thousand  dollars 
a  year. 

"One  skilled  laborer,  at  a  salary  of  one  thousand  and  two  hundred  dollar's  a 
year. 

"Eight  attendants  in  the  model  room,  at  a  salary  of  nine  hundred  dollars  a 
year  each." 

The  appropriations  for  the  fiscal  year  1917  were  by  Act  May  10,  1916,  c.  117, 
I  1,  3&  Stat.,  and  as  to  the  officers  and  employes  in  the  Patent  Office  con- 
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formed  to  the  provisions  of  this  section  as  amended,  with  the  following  addi- 
tional officers  and  employes:  Five  examiners  in  chief,  at  $3,500  each;  finan- 
cial clerk,  required  to  give  bond  in  such  amount  as  the  Secretary  of  the  Inte- 
rior may  determine,  $2,250;  six  chiefs  of  divisions,  at  $2,000  each;  three 
assistant  chiefs  of  divisions,  at  $1,800  each ;  private  secretary,  to  be  selected 
and  appointed  by  the  commissioner,  $1,800;  translator  of  languages,  $1,800; 
and  derks,  draftsmen,  copyists  and  messengers.  Said  Act  May  10,  1916, 
c.  117,  §  1,  also  fixed  the  salaries  of  the  other  officers  and  employes  in  the 
Patent  Office,  as  set  forth  above,  as  follows:  Chief  clerk,  $2,750;  librarian, 
$2,000 ;  law  examiners,  $2,750  each ;  examiner  of  classifications,  $3,600 ; 
examiner  of  interferences,  $2,700;  examiner  of  trade  marks  and  designSv 
$2,700 ;  first  assistant  examiner  of  trade  marks  and  designs,  $2,400 ;  assistant 
examiners  of  trade  marks  and  designs,  $1,500  each;  principal  examiners, 
$2,700  each ;  first  assistant  examiners,  $2,400  each;  second  assistant  examin- 
ers, $2,100  each;  third  assistant  examiners,  $1,800  each;  fourth  assistant 
examiners,  $1,500  each. 

A  provision  of  this  section,  "Public  Documents:  One  superintendent  at  a 
salary  of  two  thousand  five  hundred  dollars  a  year,"  was  superseded  by  the 
provisions  of  the  Printing  and  Binding  Act  of  Jan.  12,  1895,  c.  23,  referred 
to  in  note  under  chapter  7  of  this  Title,  and  is  omitted  here. 

Provisions  subsequent  to  the  Revised  Statutes  for  additional  Assistant  Com- 
missioners and  similar  officers  in  the  several  offices  of  the  Department  are 
set  forth  in  subsequent  chapters  of  this  title,  under  the  headings  of  the 
respective  offices,  etc. 

Recent  appropriations  for  chief  clerk  of  the  Department  and  superintendent 
of  buildings  are:  "Chief  clerk,  including  $500  as  superintendent  of  buildings^ 
who  shall  be  chief  executive  officer  of  the  department  and  who  may  be  des- 
ignated by  the  Secretary  of  the  Interior  to  sign  official  papers  and  docu- 
ments during  the  temporary  absence  of  the  Secretary  and  the  Assistant  Sec- 
retaries of  the  department,  $4,000."  The  provision  for  the  fiscal  year  1917 
was  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat. 

Recent  appropriations  provide,  in  the  office  of  the  Secretary,  for  a  "female 
clerk,  to  be  designated  by  the  President,  to  sign  land  patents,  $1,200."  The 
provision  for  the  fiscal  year  1917  was  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat. 

Recent  appropriations  for  the  General  Land-Office  provide  for  a  "depositary 
acting  for  the  Commissioner  as  receiver  of  public  moneys,  $2,000,"  who  may, 
with  the  approval  of  the  commissioner,  designate  a  clerk  of  the  General  Land 
Office  to  act  as  such  depositary  in  his  absence.  The  provision  for  the  fiscal 
year  1917  was  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat 

A  provision  of  the  legislative,  executive,  and  judicial  appropriation  act  for 
the  fiscal  year  1901,  Act  April  17,  1900,  c.  192,  §  1,  31  Stat.  121,  for  a  libra- 
rian for  the  law  library  of  the  Genera]  Land-Office,  "to  be  selected  by  the 
Secretary  of  the  Interior  wholly  with  reference  to  his  special  fitness  for  such 
work,"  was  repeated  in  the  subsequent  similar  acts  down  to  1912.  The  pro- 
vision for  the  fiscal  year  1917,  under  the  heading  "General  Land-Office,"  for 
"clerk  and  librarian,  $1,000,"  was  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat. 

A  provision  for  a  private  secretary  in  the  office  of  Commissioner  of  Indian 
Affairs,  made  by  Act  Feb.  27,  1906,  c.  510,  §  1,  is  set  forth  post,  §  715. 

A  provision  for  a  private  secretary  to  the  Commissioner  of  Pensions,  made 
by  Act  March  3,  1905,  c.  1484,  §  1,  is  set  forth  post,  §  730. 

The  detail  from  the  Department  of  two  clerks,  to  act  as  assistant  clerks 
to  the  House  Committees  on  Pensions  and  on  Invalid  Pensions,  respectively , 
was  authorized  by  Res,  Feb.  1,  1884,  No.  4,  post,  §  674. 

The  Board  of  Pension  Appeals  was  established  in  the  Department  by  pro- 
visions of  Act  July  7,  1884,  c.  331,  §  1,  23  Stat.  185,  and  subsequent  acts, 
but  the  duties  performed  by  it  were  transferred  to  the  office  of  the  Assistant 
Attorney-General  for  the  Department,  by  Act  March  4,  1911,  c.  237,  §  1,  36 
Stat.  1214,  and  said  provisions  relating  to  the  Board  are  therefore  omitted. 

Provisions  for  a  board  of  appeals  in  the  office  of  the  Solicitor  for  the  Depart- 
ment of  the  interior  are  contained  in  a  provision  in  Act  May  10,  1916,  c.  117, 
§  1,  post,  §  672a. 

Provisions  for  a  disbursing  clerk  for  payment  of  pensions,  and  for  clerks 
and  other  employes  in  his  office,  were  made,  in  connection  with  the  abolitiozi 
of  the  office  of  pension  agent  and  the  existing  pension  agencies,  by  provisions 
of  Act  Aug.  17,  1912,  c.  301,  §§  1,  5,  post.  §§  671,  672. 

A  provision  for  a  financial  clerk  in  the  Patent  Office,  made  by  Act  June 
19,  1878,  c.  329,  §  1,  is  set  forth  post,  §  673. 

A  provision  for  a  private  secretary  to  the  Commissioner  of  Patents,  made 
by  Act  June  27,  1909,  c.  297,  §  1,  is  set  forth  post,  §  739. 

The  office  of  Auditor  of  Railroad  Accounts  was  established,  as  a  bureau 
of  the  Department,  by  Act  June  19,  1878,  c.  316,  20  Stat  169.  The  Auditor 
was  styled  Commissioner  of  Railroads,  by  Act  March  3,  1881,  c.  130,  §  1,  21 
Stat.  409.  The  office  was  terminated  June  30,  1904,  and  the  duties  of  the 
Commissioner  were  transferred  to   the  Secretary  of   the  Interior,  with   the 
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Ncordfl  and  files  of  the  office,  by  Act  March  3,  1903,  c.  1007,  §  1,  32  Stat 
1119.  But  said  Act  June  19,  1878,  c.  316,  as  amended  by  said  subsequent 
acta,  was  repealed  by  Act  Aug.  24,  1912,  c.  374,  37  Stat.  503,  and  all  the 
provisions  so  repealed  are  therefore  omitted. 

Provisions  applicable  to  all  the  Departments,  relating  to  the  employment 
of  clerks  and  others  were  made  by  R.  S.  |  168,  and  Act  Aug.  5,  1882,  c 
389, 1  4,  ante,  §§  248,  249. 

Provisions  applicable  to  all  the  Departments,  relating  to  the  duties  of  chief 
clerks  and  disbursing  clerks,  were  made  by  R.  S.  §§  173,  174,  176,  ante,  §| 
255,  256,  268. 

See  notes  to  §  666,  ante. 

Notes  of  Deoisions 
^ftAority  of  ohief  olerk  during   ab-  the  chief  derk  6*0  designated  has  au* 
9eaee  of  Seoretary  and  Assistant  See-  thority   to  sign  a  communication  des* 
refaWesd— Under  Act  March  4,  1911,  c  ignating  a  special  disbursing  agent,  al- 
^7,  36  Stat  1213,  authorizing  the  des-  though    ordinarily    such    appointments 
ijoation  of  the  chief  clerk  of  the  De-  must  be  made  by  the  head  of  the  De- 
partment to  sign  official  papers  and  doc-  partment.  ae  directed  by  R.  S.  §  3614 
oaents  during  the  temporary  absence  of  post,  S  6603.    (1912)  29  Op.  Atty.  Gen 
the  Secretary  and  Assistant  Secretaries,  273. 

§  670.   (Act  Aug.  22,  1912,  c.  350.)     Estimates  for  personal  serv- 

ioes  in  Indian  Office ;  employment  of  such  services  only  as  spe- 

oifically  appropriated   for,  except  temporary  details  of  field 

employes.  • 

H'or  the  fiscal  year  nineteen  hundred  and  fourteen  and  annually 

thereafter  estimates  in  detail  shall  be  submitted  for  all  personal 

services  required  in  the  Indian  Office,  and  after  the  end  of  the 

fiscal   year  nineteen  hundred  and  thirteen  it  shall  not  be  lawful  to 

eiap^loy  in  said  office  any  personal  services  other  than  those  spe- 

cifioa^lly  appropriated  for  in  the  legislative,  executive,  and  judicial 

appropriation  Acts,   except  temporary   details  of  field  employees 

for    service  connected  solelv  with  their  respective  employments. 

(37    Stat.  396.) 

This  was  a  provision  accompanying  appropriations  for  the  Indian  Office  in 
tli^e  legislative,  executive,  and  judicial  appropriation  act  for  the  fiscal  year 
^©13,  cited  above. 

§  671.  (Act  Aug.  17,  1912,  c.  301,  §  1.)     Disbursing  clerk  for  pay- 
ment of  pensions ;  appointment ;  salary. 
I'^or  salary  of  one  disbursing  clerk  for  the  payment  of  pensions, 
to  be  selected  and  appointed  by  the  Secretary  of  the  Interior,  at  the 
rate  of  four  thousand  dollars  per  annum,  during  the  last  five  months 
of  the  fiscal  year  nineteen  hundred  and  thirteen,     *     * ;    and  from 
and    after  the  thirty-first  day  of  January,  nineteen  hundred  and 
thirteen,  there  shall  be  one  disbursing  clerk  in  the  Bureau  of  Pen- 
sions to  be  appointed  as  aforesaid  and  who  shall  receive  a  salary 
^^   the  rate  of  four  thousand  dollars  per  annum.     (37  Stat.  312.) 
These  were  provisions  of  section  1  of  the  pensions  appropriation  act  for  the 
fiscal  year  1913,  cited  above. 

Further  provisions  of  this  section  repealed  R.  S.  §§  4778,  4780,  authorizing 
the  appointment  of  pension  agents  and  the  establishment  of  agencies,  said  re- 
Peal  to  take  effect  after  January  31,  1913,  and  also  abolished  existing  pension 
^Sencies  from  and  after  said  date. 

Recent  legislative,  executive,  and  judicial  appropriation  acts  contain  appro- 
priations for  the  disbursing  clerk  for  payment  of  pensions,  for  a  deputy  dis- 
bursing derk,  and  for  super\'ising  clerks  in  the  disbursing  division.  The  pro- 
visions for  the  fiscal  year  1917  were  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat 
Provisions  for  annual  statements  for  clerk  hire  in  the  office  of  the  disbursing 
«lcrk  for  the  payment  of  pensions  were  made  by  Act  Aug.  17,  1912,  c.  301,  | 
1,  post,  f  67ia 

Provisions  for  the  payment  of  pensions  by  the  disbursing  derk  were  made  by 
Sections  2,  3,  6,  of  this  act,  post,  §§  9107,  9108,  9110. 

%  ^72.  (Act  Aug.  17,  1912,  c.  301,  §  5.)     Acting  disbursing  clerk 
for  pa3mient  of  pensions ;  designation  of  clerks  to  sign  checks ; 
bond  of  disbursing  clerk. 
In  case  of  sickness  or  unavoidable  absence  of  the  disbursing  clerk 
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for  the  payment  of  pensions  from  his  office,  the  Commissioner  of 
Pensions  may,  with  the  approval  of  the  Secretary  of  the  Interior, 
authorize  the  chief  clerk  of  his  office  or  some  other  clerk  employed 
therein  to  temporarily  act  as  such  disbursing  clerk  for  payment  of 
pensions. 

With  the  approval  of  the  Commissioner  of  Pensions  and  the  Sec- 
retary of  the  Interior,  the  disbursing  clerk  for  the  payment  of  pen- 
sions may  designate  and  authorize  the  necessary  number  of  clerks 
to  sign  the  name  of  the  disbursing  clerk  for  the  payment  of  pen- 
sions to  official  checks. 

The  disbursing  clerk  shall  give  bond  with  good  and  sufficient 
surety  for  such  amount  and  in  such  form  as  the  Secretary  of  the 
Interior  may  approve,  and  such  bond  shall  be  held  to  coVer  and 
apply  to  the  acts  of  the  persons  authorized  to  act  in  his  place. 
(37  Stat.  313.) 

This  section  was  part  of  the  pensions  appropriation  act  for  the  fiscal  year 
1913,  cited  above. 
See  notes  to  provisions  of  section  1  gf  the  act,  ante,  §  671. 

§  672a.  (Act  May  10,  1916,  c.  117,  §  1.)     Board  of  appeals  in  of- 
fice of  Solicitor. 
Office  of  Solicitor:  Three  members  of  a  board  of  appeals,  to  be 
appointed  by  the  Secretary  of  the  Interior,  at  $4,000  each.     (39  Stat.) 
This  section  v^as  a  provision  in  the  legislative,  executive,  and  judicial  appro- 
priation act  for  the  fiscal  year  1917,  cited  above.    It  was  repeated  in  the  prior 
appropriation  acts  for  the  years  1916  and  1915. 
See  notes  to  §§  666,  669,  ante. 

§  673.  (Act  June  19,  1878,  c.  329,  §  1.)     Financial  clerk  in  Patent 
Office. 
United   States   Patent   Office.     *    *     One   financial   clerk,   two 
thousand  dollars,  who  shall  give  bond  in  such  amount  as  the  Sec- 
retary of  the  Interior  may  determine.     (20  Stat.  200.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1879,  cited  above.  It  was  continued  in  the  subsequent 
similar  acts.  The  appropriation  for  the  financial  clerk  for  the  fiscal  year 
1917  was  $2,250  by  Act  May  10.  1916,  c.  117,  §  1,  39  Stat.  See  notes  to  §§ 
666,  669,  ante. 

§  674.  (Res.  Feb.  1,  1884,  No.  4.)  Detail  of  clerks  as  assistant 
clerks  to  committees  on  pensions  of  House  of  Representatives. 
That  the  Secretary  of  the  Interior,  be,  and  is  hereby  authorized, 
if  in  his  opinion  the  public  interests  will  not  suffer  thereby,  upon 
the  request  of  either  of  the  Committees  hereinafter  named,  to  de- 
tail from  that  department,  one  clerk  to  act  as  assistant-clerk  to 
the  House  Committee  on  Pensions,  and  one  clerk  to  act  as  assist- 
ant-clerk to  the  House  Committee  on  Invalid  Pensions.  (23 
Stat.  266.) 

This  was  a  resolution  entitled  ''Joint  resolution  authorizing  the  Secretary  of 
the  Interior  to  detail  from  that  Department  two  clerics  to  act  as  assistant 
clerks  to  certain  house  committees." 

§  675.  (Act  Aug.  24,  1912,  c.  370,  §  1.)     Copies  of  records,  etc.,  to 
be  furnished;    fees;    authentication;    authenticated  copies  of 
rules,  etc. 
The  Secretary  of  the  Interior,  the  head  of  any  bureau,  office,  or 
institution,  or  any  officer  of  that  department,  may,  when  not  preju- 
dicial to  the  interests  of  the  Government,  furnish  authenticated  or 
unauthenticated  copies  of  any  official  books,  records,  papers,  docu- 
ments, maps,  plats,  or  diagrams  within  his  custody,  and  charge 
therefor  the  following  fees :    For  all  written  copies,  at  the  rate  of 
fifteen  cents  for  each  hundred  words  therein ;  for  each  photolitho- 
graphic copy,  twenty-five  cents  where  such  copies  are  authorized 
by  law ;  for  photographic  copies,  fifteen  cents  for  each  sheet ;  and 
for  tracings  or  blue  prints  the  cost  of  the  production  thereof  to 
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be  determined  by  the  officer  furnishing  such  copies,  and  in  addition 
to  these  fees  the  sum  of  twenty-five  cents  shall  be  charged  for  each 
certificate  of  verification  and  the  seal  attached  to  authenticated 
copies:  Provided,  That  there  shall  be  no  charge  for  the  making 
or  verification  of  copies  required  for  official  use  by  the  officers  of 
any  branch  of  the  Government:  Provided  further,  That  only  a 
charge  of  twenty-five  cents  shall  be  made  for  furnishing  authen- 
ticated copies  of  any  rules,  regulations,  or  instructions  printed 
by  the  Government  for  gratuitous  distribution.     (37  Stat.  497.) 

Tliis  section  and  the  five  sections  next  following  were  an  act  entitled  "An  act 

to  make  uniform  charges  for  furnishing  copies  of  records  of  the  Department  of 

the  Interior  and  of  its  several  bureaus." 

§  676.  (Act  Aug.  24,  1912,  c.  370,  §  2.)  Inspection  and  copying  of 
records. 
Nothing  in  this  Act  shall  be  construed  to  limit  or  restrict  in  any 
manner  the  authority  of  the  Secretary  of  the  Interior  to  prescribe 
such  rules  and  regulations  as  he  may  deem  proper  governing  the 
inspection  of  the  records  of  said  department  and  its  various  bu- 
reaus by  the  general  public,  and  any  person  having  any  particular 
interest  in  any  of  such  records  may  be  permitted  to  take  copies  of 
such  records  under  such  rules  and  regulations  as  may  be  prescribed 
by  the  Secretary  of  the  Interior.     {i7  Stat.  498.) 

§  677.  (Act  Aug.  24,  1912,  c.  370,  §  3.)     Authenticated  copies  of 
records,  etc.,  as  evidence. 

All  authenticated  copies  furnished  under  this  Act  shall  be  ad- 
mitted in  evidence  equally  with  the  originals  thereof.  (37  Stat. 
498.) 

§  678.  (Act  Aug.  24,  1912,  c.  370,  §  4.)     Authenticated  copies  to  be 
attested  by  official  seal. 

All  officers  who  furnish  authenticated  copies  under  this  Act  shall 
attest  their  authentication  by  the  use  of  an  official  seal,  which  is 
hereby  authorized  for  that  purpose.     (37  Stat.  498.) 

§  679.  (Act  Aug.  24,  1912,  c.  370,  §  5.)     Repeal  of  Act  April  19, 
1904,  c.  1396 ;  other  provisions  not  repealed ;  fee  for  certificate 
of  official  character  of  officer  of  Department. 
The  Act  of  Congress  approved  April  nineteenth,  nineteen  hun- 
dred and  four,  chapter  thirteen  hundred  and  ninety-six,  be,  and  the 
same  is  hereby,  repealed ;   but  nothing  in  this  Act  shall  be  so  con- 
strued as  to  repeal  the  provisions  of  sections  four  hundred  and 
jQinety  to  four  hundred  and  ninety-three,  inclusive,  and  forty-nine 
hundred  and  thirty-four  of  the  Revised  Statutes,  fixing  the  rates 
H)r  patent  fees;   or  the  Act  approved  March  third,  eighteen  hun- 
^red   and  ninety-one,  chapter  five  hundred  and  forty-one,  fixing  a 
^ate  for  certifying  printed  copies  of  specifications  and  drawings  of 
Patents;   or  of  section  fourteen  of  the  Act  of  February  twentieth, 
'Nineteen  hundred  and  five,  chapter  five  hundred  and  ninety-two, 
^  authorize  the  registration  of  trade-marks  used  in  commerce  with 
foreign  nations  or  among  the  several  States  or  with  Indian  tribes, 
^nd    to  protect  the  same;    nor  shall  anything  in  this  Act  be  con- 
stria^j  to  repeal  any  of  the  provisions  of  section  eight  of  the  Act 
^VP^oved  April  twenty-sixth,  nineteen  hundred  and   six,  chapter 
^^?hteen  hundred  and  seventy-six,  authorizing  the  officer  having 
charge  of  the  custody  of  any  records  pertaining  to  the  enrollment 
^\  members  of  the  Five  Civilized  Tribes  of  Indians  to  furnish  cer- 
tified copies  of  such  records  and  charge  for  that  service  such  fees 
^  the  Secretary  of  the  Interior  may  prescribe;    nor  shall  any- 
^ing  herein  contained  prevent  the  Secretary  of  the  Interior,  under 
V^is  general  power  of  supervision  over  Indian  affairs,  from  prescrib- 
ing such  charges  or  fees  for  furnishing  certified  copies  of  the  rec- 
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ords  of  any  Indian  agency  or  Indian  school  as  he  may  deem  proper ; 
and  the  said  Secretary  is  hereby  authorized  to  charge  a  fee  of 
twenty-five  cents  for  each  certified  copy  issued  by  him  as  to  the 
official  character  of  any  officer  of  his  department.     (37  Stat.  498.) 

Act  April  19,  1904,  c  1396,  33  Stat.  185,  repealed  by  this  section,  provided 
that  copies  of  patents,  records,  etc.,  in  the  General  Land  Office  authenticated 
by  the  seal  and  certified  by  the  Recorder  of  such  Office  should  be  evidence 
equally  with  the  originals  thereof  to  the  same  force  and  effect  as  when  certi- 
fied by  the  Oommissioner  of  said  Office. 

R.  S.  §§  490-493  and  4934,  mentioned  in  this  section  as  not  repealed  thereby, 
are  set  forth  post,  §§  753-756,  9482. 

The  provision  of  Act  March  3,  1891,  c.  541,  mentioned  in  this  section  as  aot 
repealed  thereby,  is  set  forth  post,  §  757. 

Act  Feb.  20,  1905,  c.  592,  §  14,  mentioned  in  this  section  as  not  repealed 
thereby,  is  set  forth  post,  §  9499. 

§  680.  (Act  Aug,  24,  1912,  c.  370,  §  6.)     Disposition  of  receipts  un- 
der act. 

All  sums  received  under  the  provisions  of  this  Act  shall  be  de- 
posited in  the  Treasury  to  the  credit  of  miscellaneous  receipts.  (37 
Stat.  498.) 
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§  681.  (R.  S.  §  441.)     Duties  of  Secretary. 

The  Secretary  of  the  Interior  is  charged  with  the  supervision  of 
public  business  relating  to  the  following  subjects: 
First.  [Superseded.] 

Second.  The  public  lands,  including  mines. 
Third.  The  Indians. 
Fourth.  Pensions  and  bounty-lands. 
Fifth.  Patents  for  inventions. 
Sixth.  [Superseded.] 
Seventh.  Education. 

Eighth.  Government  Hospital  for  the  Insane. 
Ninth.  Columbia  Asylum  for  the  Deaf  and  Dumb. 

Act  March  3,  1849,  c.  108,  §§  3,  5-9,'  9  Stat.  395.  Act  July  8,  1870,  c.  230, 
§  1,  16  Stat.  198.  Act  Feb.  5,  1859,  c.  22,  §  1,  11  Stat  379.  Act  July  20, 
1868,  c.  176,  §  1,  15  Stat.  92,  100. 

The  first  subdivision  under  this  section  included  therein  **The  Census;  when 
directed  by  law."  It  was  superseded  by  the  transfer  of  the  Census  Office, 
"and  all  that  pertains  to  the  same,"  to  the  Department  of  Commerce  and  Labor, 
by  the  act  establishing  that  Department,  Act  Feb.  14,  1903,  c.  552,  §  4,  post, 
§857. 

The  sixth  subdivision  of  the  section  included  "The  custody  and  distribution 
of  publications."  It  was  superseded  by  the  provisions  of  the  Printing  and  Bind- 
ing Act,  Act  Jan.  12,  1895,  c.  23,  referred  to  in  note  under  chapter  7  of  tliis 
Title. 

The  Commissioner  of  the  General  Land  Oflice  is  required  to  perform,  under 
the  direction  of  the  Secretary  of  the  Interior,  aD  executive  duties  relating  to 
the  public  lands,  etc.,  by  R.  S.  §  453,  as  amended,  post,  §  699. 

The  Commissioner  of  Indian  AiCairs  is  given  the  managemei^t  of  all  Indian 
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Aifain,  and  of  all  matters  arisliig  out  of  Indian  relations,  under  the  direction 

of  the  Secretary  of  the  Interior,  by  R.  S.  §  463,  post,  §  716. 

2jbe  Freedmen's  Hospital  and  Asylum  was  continued  under  the  direction  of 

^e  Secretary  of  the  Interior  by  a  provision  of  Act  June  23,  1874,  c.  456,  §  1, 

Post,  i  3975;   but  the  expenditures  therefor  were  to  be  under  the  supervision 

^od  control  of  the  Commissioners  of  the  District  of  Columbia,  by  a  provision 

0/ Act  llarch  3,  1893,  c.  199,  I  1,  post,  S  3976;  and  estimates  for  the  expenses 

it'ere    to  be  submitted  by  the  Secretary  of  the  Interior,  by  a  provision  of  Act 

^arcli    S,  1905,  c.  1483,  §  1,  post,  g  3978. 

Foxrxncr  powers  of  the  Mayor  of  the  CSty  of  Washington  to  convey  certain 
low  ^T^oundB  in  that  city  were  vested  in  the  Secretary  of  the  Interior,  by  Act 
JoJjr     X,    1879,  c.  62,  post,  §  6945. 

Tlm^  Secretary  of  the  Interior  was  authorised  to  prescribe  rules  governing 
agen^fii,  representing  claimants  before  his  department,  and  to  suspend  or  disbar 
such     «i.^ent8,  by  Act  July  4,  1884,  c.  181,  |  5,  post,  §  684. 

Po'^^r^rs  and  duties  in  connection  with  the  execution  of  Act  June  17,  1902, 
c-  1003,  providing  for  the  construction  of  irrigation  works  for  the  reclamation 
of  &  r-l.d  lands,  were  conferred  and  imposed  on  the  Secretary  of  the  Interior  by 
vari  o  vaci  sections  of  that  act,  post,  §|  4700-4708. 

Ty^^  execution  .of  all  laws  affecting  public  lands  reserved  as  forest  reserves, 
aft^ir  ^iich  lands  have  been  so  reserved,  excepting  such  laws  as  affect  the  sur- 
^yi^^^^  etc.,  entering,  etc.,  or  patenting  of  any  of  such  lands,  was  transferred 
frorxi  "tibe  Secretary  of  the  Interior  to  the  Secretary  of  Agriculture,  by  Act  Feb. 
1,  X»06,  c  288,  §  1,  post,  S  823. 


Notes  of 

j'  Cen^,;^^ "Wben  directed  by  law." 

^o^v^^KT^    conferred  administrative  only. 
<»'»I>«?x--v-i8lon  of  matters  relating  to  pub- 
j    p   *^      l«fc.xds.  In  general. 

tog  cri  ■u.^iveneag  of  decisions  of  Becre- 
ta»  jr  «i8  to  matters  relating  to  public 
lax^tfv^ 


9- 


jjO. 


^  Salon  of  and  appeals  from  action 
decisions    of    Commissioner    of 

acx-al  Land  Office. 

to  make  regulations  for  enforce- 

"^    of  land  laws. 

^"^ment  of  special  agents  to  en- 

^^   land  laws. 

"^r-islon  of  business  relating  to  In- 

^  ^  through  Commissioner  of  Indian 

to  make  regulations  relating  to 


Fow^&a 
fo*'^* 

-po"^^  ^  

^^^•^n'^aflairs. 
A*,  ^'•^^ckment  of  additional  duties  to  In- 
^A^^*x    Inspectors. 
4     ^*»^^*^  *■  ^  Indian  allotments. 
«r    ^^^^^""^islon    and   review    of   action   of 
^      ^^^^'^SimlBslonor  of  Patents. 

t5^^^^«*iiment  Printing  Office  not  under 
y^"         '^^^"l^dlctlon  of  the  Department. 

\-  ^^n«n»-"When  directed  by  law."— 

*^V  ^^5'*^'*«  formerly  used  in  the  first 

^^\)0\vi^l^^ij  applies  alone  to  that  sub- 

^<i*voo,     (1899)  22  Op.  Atty.  Gen.  413, 

I*  V^Vfers    conferred    administrative 

.*Vv/-*This  flection,  and  R.  S.  §1  161, 
A?S,  2478,  ante,  §  235,  and  post,  §§  699, 
^^^,  confer  administrative  power  only, 

tf^d  legislative  power  cannot  be  exercis'- 

ed  ander  the  guise  of  regulation.    U.  S. 

f.  George  (1913)  33  Sup.  Ct.  412,  414, 

228  U.  8,  14,  57  K  Ed.  712. 

3.  SipervisioB  of  matters  relating  to 
pubiie  lands,  in  general^-Under  this  sec- 
tion and  R.  S.  t  453,  post,  §  699,  the 
land  department,  including  in  that  term, 
the  Secretary  of  the  Interior,  the  Com- 
minioner  of  the  Oeneral  Land  Office, 
and  subordinate  officers,  constitutes  a 
special  tribunal,  vested  with  judicial 
power  to  hear  and  determine  claims  to 
public  lands,  and  having  power  to  ex- 
eente  its  judgments  by  conveyances  to 


Dooisioiui 

the  parties  entitled.  U.  S.  v.  Winona 
&  St.  P.  R.  Co.  (1895)  67  Fed.  948.  955, 
15  0.  C.  A.  96  (affirmed  [18971  17 
Sup.  Ct.  368,  165  U.  S.  463,  41  U  Ed. 
789) ;  New  Dunderberg  Min.  Co.  v.  Old 
(1897)  79  Fed.  598,  25  C.  0.  A.  116; 
King  V.  McAndrews  (1901)  111  Fed. 
860,  863.  50  C.  C.  A.  29;  Neff  v.  U.  S. 
(1908)  165  Fed.  273,  277,  91  C.  C.  A. 
241. 

The  Secretary  of  the  Interior  has 
power  to  inquire  into  and  determine 
rights  claimed  in  public  lands  until  the 
legal  title  has  pasfled  out  of  the  gov- 
ernment. U.  S,  V.  Lee  Wilson  &  Co.  (D. 
C.  1914)  214  Fed.  630. 

The  provisions  of  this  section,  charg- 
ing the  Secretary  with  the  supervision 
of  public  business  relating  to  the  public 
lands,  and  of  R.  S.  §§  453,  2478,  post,  f  § 
699,  5120,  that  the  Commissioner  of  the 
General  Land  Office  shall  perform  the 
duties  prescribed  to  him  therein  under 
the  direction  of  the  Secretary,  mean 
that,  in  matters  relating  to  the  sale  and 
disposition  of  the  public  domain,  the 
surveying  of  private  land  claims  and  the 
issuing  of  patents  thereon,  and  the  ad- 
ministration of  the  trufits  devolving  up- 
on the  government,  by  reason  of  the 
laws  of  Congress  or  under  treaty  stipu- 
lations, respecting  the  public  domain, 
the  Secretary  is  the  supervising  agent 
of  the  government  to  do  justice  to  all 
claimants  and  preserve  the  rights  of  the 
people  of  the  United  States.  Knight  v. 
United  Land  Ass'n  (1891)  12  Sup.  Ct. 
258,  262,  1^42  U.  S.  161,  177,  35  L.  Ed. 
974;  Orchard  v.  Alexander  (1895)  15 
Sup.  Ct  635,  638,  157  U.  S.  372,  80 
L.  Ed.  937;  Hawley  v.  Diller  (1900)  20 
Sup.  Ct  986,  993,  178  U.  S.  476,  44  L. 
Ed.  1157. 

In  the  administration  of  such  large 
and  varied  interests  as  are  intrusted 
to  the  land  department,  matters  not 
foreseen,  equities  not  anticipated,  and 
which  are  therefore  not  provided  for  by 
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express  statute,  may  sometimes  arise, 
and  therefore  the  Secretary  of  the  In- 
terior is  given  that  superintending  and 
supervising  power  which  will  enable  him, 
in  the  face  of  the&'e  unexpected  contin- 
gencies, to  do  justice.  Williams  v,  U. 
«.  (1891)  11  Sup.  Ct.  457,  461,  138  U. 
S.  514,  524,  34  L.  Ed.  1026. 

The  general  supervision  of  the  affairs 
of  the  land  department  is  vested  in  the 
"Secretary  of  the  Interior,  and  unless 
Congress  clearly  designates  some  other 
officer  to  act  in  respect  to  such  matters 
it  will  be  assumed  that  he  is  the  officer 
to  represent  the  government.  Johanson 
V.  State  of  Washington  (1903)  23  Sup. 
Ct.  825,  827,  190  U.  S.  179,  47  L.  Ed. 
1008. 

This  section,  either  alone  or  taken 
with  others,  conferred  no  authority  on 
the  Secretary  of  the  Interior  to  with- 
•draw  from  allotment  a  portion  of  lands 
of  an  Indian  reservation,  after  Con- 
gress had  authorized  the  allotment 
thereof.  Leecy  v.  U.  S.  (1911)  190  Fed. 
289,  111  C.  C.  A.  254. 

The  authority  to  determine  to  which 
of  two  grants  to  a  state  land  belongb' 
Is  vested  in  the  Secretary  by  this  sec- 
tion, and  in  the  absence  of  fraud  or 
mistake  such  determination  is  final. 
Pengra  v.  Munz  (C.  C.  1887)  29  Fed. 
830,  835;  California  &  O.  Land  Co.  v. 
Hunz,  Id.  837. 

The  Secretary  of  the  Interior  has  no 
authority  under  his  general  power  of 
supervision  and  control  of  the  public 
domain  to  lease  any  part  of  it,  unles-s  au- 
thorized to  do  so  by  an  act  of  Congress. 
Clyde  V.  Cummings  (Utah,  1909)  101 
P.  106. 

4.  Conclusiveness  of  decisions  of  Sec- 
retary as  to  matters  relating  to  public 
rlands.— See  note  under  §  699,  post. 

5.  Supervision  of  and  appeals  from 
action  and  decisions  of  Commissioner  of 
General  Land  Offlce^-The  powers  of 
Bupervision  and  appeal  vested  by  this 
section  in  the  Secretary  of  the  Interior, 
in  matters  relating  to  the  General  Land 
Office,  are  co-extensive  with  the  powers 
to  adjudge  of  the  Commissioner.  Mag- 
wire  V.  Tyler  (1861)  1  Black,  195,  201, 
17  L.  Ed.  137;  Magwire  v.  Tyler  (1869) 
«  Wall.  650.  661,  19  L.  Ed.  320;  Sny- 
der V.  Sickles  (1878)  98  U.  S.  203,  211, 
25  L.  Ed.  97. 

In  the  exercise  of  his  supervisory 
power,  the  Secretary  has  authority  to 
«et  aside  a  survey  of  a  tract  under  a 
confirmed  Spanish  grant,  order  another 
survey  to  be  made,  and  issue  a  patent 
thereon.  Magwire  v.  T^'ier  (1861)  1 
Black,  195,  201,  17  L.  Ed.  137. 

The  Secretary  of  the  Interior  is  by 
law  given  supervision  of  the  entire  busi- 
ness of  the  Land  Department,  and  he  is 
invested  with  authority  to  review,  re- 
verse, amend,  or  affirm  all  proceedings 
in  the  department  having  for  their  ulti- 
mate object  to  secure  the  alienation 
of  any  portion  of  the  public  lands,  which 
supervision  inay  be  exercised  by  direct 
orders,  or  by  review  on  appeal,  or  on 
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his  own  motion.  Orchard  v.  Alexander 
(1895)  15  Sup.  Ct.  635.  637.  157  U.  S. 
372.  39  L.   Ed.  737    (affirming   [1891] 

26  Pac.  196,  2  Wash.  108);  Hays  v. 
Steiger  (1888)  76  Cal.  555,  18  Pac.  670. 

A  Protestant  to  the  grant  of  a  patent 
on  a  mining  claim  to  lands  which  were 
agricultural  may  appeal  from  the  local 
land  officer  to  the  commissioner  of  the 
general  land  office,  and  to  the  secretary 
of  the  interior.  German  Ins.  Co.  v. 
Hayden  (1895)  21  Colo.  127,  40  Pac 
453,  52  Am.  St  Rep.  206;  (1896)  Paine 
V.  Foster,  53  P.  109,  9  Okl.  213,  affirmed 
(1899)  59  P.  252,  9  Okl.  257. 

Nothing  in  Act  March  5,  1872,  17 
Stat.  37,  directing  the  Commissioner  of 
the  General  Land  Office  to  receive  and 
examine  selections  of  swamp  lands  in 
Iowa,  and  to  allow  or  disallow  them, 
puts*  the  decisions  of  the  Commission- 
er, under  the  act,  on  a  footing  different 
from  his  other  decisions,  and  an  ap- 
peal lies  therefrom  to  the  Secretary  of 
the  Interior.  Buena  Vista  County  v. 
Iowa  Falls  &  Sioux  City  B,  R.  Co. 
(1884)  5  Sup.  Ct.  84,  89,  112  U.  S.  165, 
175,  28  L.  Ed.  680. 

The  Secretary  may  exercise  his  pow- 
er to  set  aside  an  order  of  the  Com- 
missioner of  the  General  Land  Office 
approving  a  survey  of  land  included  in 
a  confirmed  claim  and  order  a  new 
survey,  on  formal  notice  or  appeal,  ac- 
cording to  the  rules  of  the  department, 
or  on  his  own  motion;  and  his  action  is 
not  assailable  in  a  collateral  proceed- 
ing in  the  court.  Knight  v.  United 
Land  Ass'n  (1891)  12  Sup.  Ct  258,  262, 
142  U.  S.  161,  35  L.  Ed.  974. 

A  decision  of  the  Commissioner  of 
the  General  Land  Office,  rejecting  and 
canceling  for  fraud  an  entry  under  the 
timber  and  stone  act,  made  under  his 
general  authority,  and  not  under  the 
exceptional  authority  given  by  R.  S.  §§ 
2450-2457,  post,  §§  5106-5112,  is  sub- 
ject to  the  appellate  or  supervisory  au- 
thority of  the  Secretary  of  the  Interior 
under  this  section  and  R.  S.  §§  453, 
2478,  post,  §§  099,  5120.  Hawley  v. 
Diller  (1900)  20  Sup.  Ct.  986,  993,  178 
U.  S.  476,  44  L.  Ed.  1157. 

Findings  of  the  Secretary  of  the  In- 
terior to  the  effect  that  a  designated 
party  to  a  controversy  in  the  Land  De- 
partment had  the  right  to  enter  the 
land  as  a  homestead  does  not  prevent 
such  Department,  if  patent  has  not  is- 
sued, from  instituting  further  inquiry, 
and,  upon  such  inquiry,  finally  award- 
ing the  land  to  the  party  held  to  have 
a  better  right    Love  v.  Flahive  (1907) 

27  Sup.  Ct  486,  487,  205  U.  S.  195, 
51  L.  Ed.  768,  affirming  judgment 
(1905)  83  Pac.  882,  33  Mont  348,  and 
rehearing  denied  (1907)  27  Sup.  Ct 
729,  206  U.  S.  35G,  51  L.  Ed.  1092. 
But  see  Johnson  v.  Towsley  (1871)  13 
Wall  72,  82,  20  L.  Ed.  485. 

The  consideration  and  determination 
of  appeals  to  the  Secretary  from  the 
Commissioner  of  the  General  Lajid  Of- 
fice may  be  made  by  an  Assistant  Sec- 
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retary,  under  a  regulation  prescribed 
by  the  Secretary,  pursuant  to  R.  S.  § 
439,  ante,  f  667.  (1888)  19  Op.  Atty. 
Gen.  133. 

The  secretary  of  the  interior,  in  re- 
newing the  decisions  of  the  commis- 
sioner of  the  general  land  office  in  re- 
lation to  the  sale  of  public  lands,  ex- 
ercises a  supervisory  rather  than  an 
appellate  power  in  the  sense  in  which 
^e  term  "appellate"  is  employed  in  de- 
^i^ig  the  powers  of  courts  of  justice. 
^^  the  exercise  of  such  supervisory 
P<>wer,  he  may  approve,  modify,  or  an- 
^jd  the  acts,  proceedings,  and  decisions 

ffi^^  commissioner  of  the  general  land 
o^ce,  whenever  certified  to  him,  with- 

^at  the  formality  of  an  appeal.     Hes- 

^8  v.  Brennan  (1875)  50  Cal.  211. 
^  to  right  and  procedure  for  review 

8ee  note  under  §  609,  post. 

6-  Power  to  make  regulations  for  en- 
forcement of  land  Iaws.p-Thi8  section 
aad  R  S.  §§  453.  2478,  post,  §§  699, 
^120,   empower    the    Commissioner    of 
tbe  General  Land  Office,  under  the  di- 
rection  of   the   Secretary,   to   enforce, 
"by    appropriate     regulations,"     every 
part  of    the    public   land   laws,    as    to 
which  it  is  not  otherwise  specially  pro- 
rided.      I^onard  v.   Lennox   (1910)  181 
Fed.  760,  767,  104  C.  C.  A.  206;  U.  S. 
V.  Nelson  (D.  0.  1912)   199  Fed.  464. 
Con^rress  has  power  to  place  the  con- 
trol of    the  occupancy  and  use  of  the 
forest  lands  in  the  hands  of  the  secre- 
tary  of    the  interior  for  their  preser- 
vation,   and  to  provide  that  any  occu- 
pancy in  violation  of  the  rules  and  reg- 
ulations   adopted  by  him  shall  be  pun- 
ishable criminally.    (1901)  23  Op.  Atty. 
G«n.    589. 

The  secretary  of  the  interior  cannot 
-without  express  authority  of  law  pre- 
scribe rules  and  regulations  by  which 
the  national  forest  reservations  may  be 
made   refuges   for   game   or   by   which 
the  hunting,  killing,   and   capturing  of 
game   thereon  may  be  forbidden.     Id. 
A  rule  by  the  Secretary  of  the  In- 
terior, the  import  of  which  is  to  carry 
Into  effect  the  provisions  of  an  act  re- 
Ijiting  to  the  public  lands,  is  valid,  and 
Ijas  the  same  binding  force  as  the  law 
itself,    ayde  t.  Cummings  (Utah,  1909) 
101  P.  106. 

7.  Employment  of  special  agents  to 
enforeo  land  laws.*The  duty  imposed 
on  the  Secretary  to  have  supervision 
over  public  lands,  and  the  duty  impos- 
ed on  the  Commissioner  of  the  General 
Land  Office  under  the  general  supervi- 
sion of  the  Secretary,  necessarily  re- 
quire those  officers  to  act  by  and 
through  the  agency  of  others,  and  the 
right  to  employ  such  agents  is  inci- 
dental to  the  obligation  to  enforce 
the  law.  U.  S.  v.  Schlierholz  (D.  G. 
19W)  133  Fed.  333,  335. 

8.  Supervision  of  business  relating  to 
lidiant  through   Commissioner  of   In- 

dlu  affairs^— The  secretary  of  the  in- 
terior and  hia  aubordinates,  the  Indian 


inspector  and  Indian  agent,  may  law- 
fully close  the  business  of  noncitizen» 
of  the  Greek  nation  who  refuse  to  pay 
their  permit  taxes  fixed  by  its  law» 
Buster  v.  Wright  (1905)  135  Fed.  947,. 
967,  68  G.  G.  A.  505. 

Under  the  provisions  of  this  section 
for  supervision  by  the  Secretary  of 
public  business  relating  to  the  Indians, 
and  of  R.  S.  §  463,  post,  §  716,  for 
management  by  the  (ISommissioner  of 
Indian  affairs,  under  direction  of  the 
Secretary,  of  all  Indian  affairs,  a  gen- 
eral order  signed  by  the  Gommissionera 
stating  that  it  was  made  by  direction 
vof  the  Secretary,  which  authorized  a 
superintendent  of  Indian  affairs  to  pub- 
lish advertisements  inviting  proposals 
for  supplies,  was  authorized  by  the  head 
of  the  department,  within  the  meaning 
of  the  requirement  thereof  in  R.  S.  ( 
3828,  post,  S  7187,  notwithstanding  it 
was  not  signed  by  the  Secretary.  U. 
S.  V.  Odeneal  (G.  G.  1882)  10  Fed.  616, 
618. 

9.  Power  to  make  regulations  relat- 
ing to  Indian  affairs.— Regulationa 
made  under  this  section  and  under  R. 
S.  I  465,  post,  §  723,  for  the  purpose 
of  carrying  into  effect  the  statutes  re- 
lating to  Indian  affairs,  have  the  force 
of  statutory  enactments.  U.  S.  v, 
Thurston  Gounty  (1906)  143  Fed.  287, 
291,  74  G.  G.  A.  425. 

The  president  is  authorized  by  the 
treaty  of  June  9,  1855  (12  Stat  948), 
and  this  section  and  sections  716,  723,. 
post,  to  make  rules  for  the  government 
of  the  Indians  on  the  Umatilla  reserva- 
tion, including  the  establishment  of  an 
Indian  court  and  police,  and  the  defini^ 
tion  of  "Indian  offenses"  and  the  meas- 
ure of  punishment  therefor.  U.  S.  ▼. 
Glapox  (D.  G.  1888)  35  Fed.  575. 

10.  Assignment  of  additional  duties 
to  Indian  inspectors.— The  Secretary, 
being  charged  by  this  section  with  the 
supervision  of  public  business  concern- 
ing the  Indians,  may  lawfully  assign  to 
Indian  inspectors  other  duties  relating 
to  that  business  in  addition  to  those 
prescribed  by  R.  S.  §  2045,  post,  §  3989, 
wherever  the  exigencies  of  the  public 

service  require  it  (1881)  17  Op.  Atty. 
Gen.  391,  392. 

1 1.  Powers  as  to  Indian  allotments.— 

The  Secretary  of  the  Interior  could 
not,  by  virtue  of  his  general  control 
over  the  affairs  of  the  Indians,  segre- 
gate land  for  townsite  purposes  to  the 
deprivation  of  an  Indian's  right  to  a 
patent  which  had  become  vested  by  se- 
lection of  allotment  and  certificate 
from  the  tribal  commission,  after  ex- 
piration for  the  time  for  contest.  Bal- 
linger  v.  U.  S.  ex  reL  Frost  (1910)  30 
Sup.  Gt  338,  340,  216  U.  S.  240,  54 
U  Ed.  464. 

12.  Supervision  and  review  of  action 
of  Commissioner  of  Patents.— The  pow- 
er of  supervision  and  direction  given 
by  this  and  other  sections  to  the  Sec- 
retary, oyer  the  public  business  relat- 
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ing  to  patents  for  inventions,  does  not- 
extend  to  a  review  of  the  action  of 
the  Commissioner  of  Patents  in  those 
cases  in  wliich  he  is  by  law  appointed 
to  exercise  his  discretion  jadidally. 
Butterworth  v.  U.  S.  (1884)  5  Sup.  Ot 
26,  27,  112  U.  S.  50,  28  L.  Ed.  65a 

The  Commissioner  of  Patents,  in  is- 
suing or  withholding  patents,  in  reis- 
sues, interferences,  and  extensions,  ex- 
ercises quasi  judicial  functions,  and  the 
Secretary  has  no  power  to  revise  the 
action  of  the  Commissioner  in  award- 
ing to  an  applicant  for  a  patent  priori- 
ty of  invention,  and  adjudging  him  en- 
titled to  a  patent.  Id.  See  (1881)  17^ 
Op.  Atty.  Gen.  205. 

13.  Government    Printing    Offlce   not 
under  Jurisdiction  of  the  Department.— 

The  government  printing  office  has  nev- 
er been  placed  under  the  jurisdiction 
of  the  department,  as  the  jurisdiction 
of  that  department  is  defined  by  this 
section.  U.  S.  v.  AUison  (1875)  91  U. 
S.  303,  304,  23  L.  Ed.  372. 

Cited    without    definite    application, 

Caha  V.  U.  S.  (1894)  14  Sup.  Ct.  513, 
515,  152  U.  S.  211.  38  L.  Ed.  415;  Cor- 
poration of  the  Ci*  olic  Bishop  of  Nes- 
qually  v.  Gibbon  (1895)  15  Sup.  Ct  779, 


784,  158  U.  S.  155,  39  U  Ed.  931; 
Stoneroad  t.  Stoneroad  (1895)  15  Sup. 
Ct  822,  158  U.  S.  240,  39  L.  Ed.  966; 
Warner  Valley  Stocls  Co.  v.  Smith 
(1897)  17  Sup.  Ct  225,  227,  165  U.  8. 
28,  41  L.  Ed.  621;  Cosmos  Explora- 
tion Co.  V.  Gray  Eagle  OU  Co.  (1903) 
23  Sup.  Ct  692,  696,  190  U.  S.  301, 
47  L.  Ed.  1064;  U.  S.  ex  reL  West  v. 
Hitchcocls  (1907)  27  Sup.  Ct  423,  425, 
205  U.  S.  80,  51  L.  Ed.  718;  Johnston 
V.  Morris  (1896)  72  Fed.  890,  897,  19 
O.  C.  A.  229;  James  v.  Germania  Iron 
Co.  (1901)  107  Fed.  597,  600,  46  C. 
C.  A.  476;  Rainbow  v.  Young  (1908) 
161  Fed.  835,  88  C.  C.  A.  653;  Robinson 
V.  Lundrigan  (1910)  178  Fed.  230,  101 
C.  C.  A.  590,  dissenting  opinion  (af- 
firmed 33  Sup.  Ct  255,  227  U.  S.  173, 
57  L.  Ed.  468) ;  U.  S.  v.  Minidoka  &  S. 
W.  R.  Co.  (1911)  190  Fed.  491,  498, 
111  C.  C.  A.  323;  Cahn  v.  Barnes  (C.  C. 
1881)  5  Fed.  326,  331;  Cosmos  Explo- 
ration Co.  V.  Gray  Eagle  Oil  Co.  (C.  O. 
1900)  104  Fed.  20,  43;  U.  S.  v.  Rea- 
Read  MiU  &  Elevator  Co.  (C.  C.  1909) 
171  Fed.  501,  508;  Southern  Develop- 
ment Co.  V.  Endersen  (D.  O.  1912)  200 
Fed.  272;  Altschul  v.  Claris  (Or.  1901) 
65  P.  991. 

§  682.  (R.  S.  §  442.)     Powers  of  Secretary. 

The  Secretary  of  the  Interior  shall  hereafter  exercise  all  the  pow- 
ers and  perform  all  the  duties  in  relation  to  the  Territories  of  the 
United  States  that  were,  prior  to  March  first,  eighteen  hundred  and 
seventy-three,  by  law  or  by  custom  exercised  and  performed  by  the 
Secretary  of  State. 

Act  March  1,  1873,  c.  217,  17  Stat.  484. 

The  duties  of  the  office  of  Commissioner  of  Railroads,  formerly  Auditor  of 
Railroad  Accounts,  were  transferred  to  the  Secretary  of  the  Interior,  with 
the  records  and  files  of  the  office,  on  the  termination  of  that  office,  by  a  pro- 
vision of  Act  March  3,  1903,  c.  1007,  S  1,  32  Stat.  1119.  But  the  act  creating 
said  office  and  prescribing  its  duties,  etc.  Act  June  19,  1878,  c.  316,  as  amend- 
ed by  subsequent  acts,  was  repealed  by  Act  Aug.  24,  1912,  c.  374,  37  Stat  503. 


Cited    without     definite    application, 
Stoneroad  v.  Stoneroad  (1895)  15  Sup. 


Ct.  822,  825,  158  U.  S.  240,  39  L.  Ed. 
966. 


(R.  S.  §  443.  Transferred  to  Title  XII  A,  c.  A.) 
This  section  of  the  Revised  Statutes  provided  that  the  Secretary  of  the  In- 
terior should  exercise  supervisory  and  appellate  powers  in  relation  to  all  acts 
of  marshals  and  others  in  talking  and  returning  the  census.  But  said  powers 
were  vested  in  the  head  of  the  Department  of  Commerce,  on  the  transfer  of 
the  Census  Office  to  that  Department  under  the  act  establishing  it,  by  pro- 
visions of  that  act  that  duties,  powers,  etc.,  possessed  or  exercised  by  the  head 
of  any  executive  department  in  and  over  any  bureau,  office,  etc.,  so  transferred, 
"whether  of  an  appellate  or  revisory  character  or  otherwise,"  shall  be  vested 
in  and  exercised  by  the  head  of  the  Department  of  Commerce.  Act  Feb.  14« 
1903,  c.  552,  §  10,  post,  §  859.  As  this  provision  may  be  regarded  as  appli- 
cable to  the  Secretary  of  Commerce,  it  is  placed  under  Title  XII  A,  "De- 
partment of  Commerce,"  c.  A,  post,  {  866. 

§  683.  (R.  S.  §  444.)     Expenditures  of  the  Department. 

The  Secretary  of  the  Interior  shall  sign  all  requisitions  for  the 
advance  or  payment  of  money,  out  of  the  Treasury,  upon  estimates 
or  accounts  for  expenditures  upon  business  assigned  by  law  to  his 
Department;  subject,  however,  to  adjustment  and  control  by  the 
proper  accounting  officers  of  the  Department  of  the  Treasury. 
Act  March  3,  1819,  c  108,  t  2,  9  Stat.  395. 

Cited    without    definite    appiication, 

Stoneroad  ▼.  Stoneroad  (1895)  15  Sup. 
Ct  822,  158  U.  S.  240,  39  L.  Ed.  966. 
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§  684.  (Act  July  4,  1884,  c.  181,  §  5.)     Rules  for  government  of  , 
agents,  attorneys^  etc.,  representing  claimants  before  Depart- 
ment;  suspension  or  disbarment. 

,The  Secretary  of  the  Interior  may  prescribe  rules  and  regula- 
tions governing  the  recognition  of  agents,  attorneys,  or  other  per- 
^ns  representing  claimants  before  his  department,  and  may  re- 
quire of  such  persons,  agents,  and  attorneys,  before  being  recog- 
nized as  representatives  of  claimants,  that  they  shall  show  that  they 
^re  of  good  moral  character  and  in  good  repute,  possessed  of  the 
^^cessary  qualifications  to  enable  them  to  render  such  claimants 
^^luable  service,  and  otherwise  competent  to  advise  and  assist  such 
^'aimants  in  the  presentation  of  their  claims  and  such  Secretary 
?^y,  after  notice  and  opportunity  for  a  hearing,  suspend  or  exclude 
J'^^  further  practice  before  his  department  any  such  person,  agent 
^o  ^^^orney  shown  to  be  incompetent,  disreputable,  or  who  refuses 
Jh4  Comply  with  the  said  rules  and  regulations,  or  who  shall  with 
-'Cnt  to  defraud  in  any  manner  deceive,  mislead,  or  threaten  any 
claimant,  or  prospective  claimant,  by  word,  circular,  letter,  or  by 
advertisement.     (23  Stat.  101.) 

This  section  was  part  of  the  pension  appropriation  act  for  the  fiscal  year 
1885,  cited  above. 

As  to  similar  powers  conferred  by  statute  on  the  Secretary  of  the  Treasuty, 
see  ante,  §  385. 

As  to  the  power  of  the  Commissioner  of  Patents  to  refuse  to  recognize  any 
person  as  a  patent  agent,  see  R.  S.  §  487,  post,  §  750. 

Notes  of  Decisions 
Validity  of  provisions^-So  much  of  table,"  is  not  void  because  of  the  word 
this  section  as  provides  that  the  Secre-  ''disreputable"  not  being  defined  by  the 
tary  of  the  Interior  may  disbar  an  agent  common  law,  and  having  no  common  or 
or  attorney  practicing  before  his  de-  general  signification.  Phillips  v.  Ballin- 
partment,  who  is  shown  to  be  "disrepu-      ger  (1911)  37  App.  D.  C.  46. 

(R.  S.  §  445.     Superseded.) 

This  section  required  the  Secretary  to  make  annual  reports  to  Congress : 

First.  Of  all  claims  presented  to  him  during  the  preceding  year  under  laws 
or  treaty  stipulations  for  compensation  for  depredations  committed  by  Indians. 

Second.  Of  copies  of  public  journals,  books,  and  documents  received  by  him 
for  distribution,  and  the  distribution  thereof  during  the  preceding  year. 

The  first  requirement,  of  a  report  of  Indian  depredation  claims,  was  super- 
seded by  the  transfer  of  such  claims  to  the  Court  of  Claims  by  the  Indian 
Depredations  Act,  Act  March  3,  1891,  c.  538,  26  Stat.  854,  section  13  of  which 
provided  that  the  investigation  and  examination  of  such  claims,  under  acts 
previously  in  force,  should  cease  on  the  taking  effect  of  the  act. 

The  second  requirement,  of  a  report  of  the  receipt  and  distribution  of  public 
documents,  was  superseded  by  the  provisions  of  the  Printing  and  Binding  Act 
of  Jan.  12,  1895,  c.  23,  §|  61-64,  post,  §§  7040-7043,  section  64  of  which,  post, 
i  7043,  repealed  all  laws  providing  for  the  delivery  to  the  Department  of  the 
Interior  of  public  documents  for  distribution,  other  than  such  as  are  for  the 
use  of  that  Department. 

Tlie  provisions  of  R.  S.  §  683,  and  of  Act  Feb.  12,  1889,  c.  135,  25  Stat.  661, 
for  the  distribution  by  the  Secretary  of  copies  of  the  reports  of  the  Supreme 
Court,  were  repealed  by  Jud.  Code,  {  297,  post,  §  1274;  the  distribution  of 
said  reports  by  the  Attorney-General  being  provided  for  by  Jud.  Code,  §  227, 
post,  §  1203. 

An  annual  report  by  the  Secretary  of  expenditure  of  the  general  Indian  edu- 
cation fund  for  each  preceding  year  was  required  by  a  provision  of  Act  March 
2,  1887,  c.  320,  t  1,  post,  §  685. 

Other  provisions  requiring  reports  of  the  expenditure  of  funds  and  appro- 
priations for  the  benefit  of  Indians,  and  of  the  fiscal  affairs  of  Indian  tribes  are 
made  by  Act  May  18,  1916,  c.  125,  §  27,  ante,  §  398,  post,  §  4077a,  Act  April  4, 
1910,  c.  140,  f  1,  post,  §  686,  Act  March  3,  1911,  c.  210,  §§  1,  27  post,  §§ 
687-689,  4124,  and  Act  June  30,  1913,  c.  4,  §§  1,  26,  post,  §§  4125,  6789. 

Provisions  applicable  to  all  the  Departments,  relating  to  the  time  of  making 
annual  reports,  and  the  time  of  furnishing  copies  thereof  to  the  printer,  were 
made  by  R.  S.  §§  195,  196,  and  Act  July  1,  1916,  c.  209,  §  3,  ante,  §§  278, 
279,  279a. 

General  provisions  relating  to  the  submission  by  the  heads  of  Departments  to 
Congress  of  estimates  of  expenditures  and  appropriations  are  contained  in 
Title  XLI,  "Appropriations." 
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,  §  685.  (Act  March  2,  1887,  c.  320,  §  1.)  Report  of  expenditure  of 
general  Indian  education  fund. 
For  support  of  Indian  day  and  industrial  schools,  and  for  other 
educational  purposes  not  hereinafter  provided  for,  *  *  The  Sec- 
retary of  the  Interior  shall  report  annually,  on  or  before  the  first 
Monday  of  December  of  each  year,  in  what  manner  and  for  what 
purposes  the  general  education  fund  for  the  preceding  fiscal  year 
has  been  expended ;  and  said  report  shall  embrace  the  number  and 
kind  of  school-houses  erected,  and  their  cost,  as  well  as  cost  of  re- 
pairs, names  of  every  teacher  employed,  and  compensation  allowed, 
the  location  of  each  school,  and  the  average  attendance  at  each 
school.    (24  Stat.  465.) 

This  was  a  provision  of  the  Indian  appropriation  act  for  the  fiscal  year  1888, 
cited  above. 

A  provision  in  the  same  language  was  made  by  each  of  the  similar  acts  for 
the  two  years  preceding,  Act  March  3,  1885,  c.  341,  §  1,  23  Stat.  381,  and  Act 
May  15,  1886,  c.  333,  §  1,  24  Stat  44. 

§  686.  (Act  April  4,  1910,  c.  140,  §  1.)  Account  of  cost  of  survey 
and  allotment  work  on  Indian  reservations. 
Hereafter  the  Secretary  of  the  Interior  shall  transmit  to  Con- 
gress annually  on  the  first  Monday  in  December  a  cost  account  for 
the  preceding  fiscal  year  of  all  survey  and  allotment  work  on 
Indian  reservations.    (36  Stat.  370.) 

This  was  a  proviso,  annexed  to  a  requirement  that  the  Secretary  shonld 
cause  to  be  stated  annual  accounts  between  the  United  States  and  each  tribe 
of  Indians  arising  under  reimbursable  appropriations,  in  the  Indian  appropria- 
tion act  for  the  fiscal  year  1911,  cited  above. 

Said  preceding  provision  of  this  act,  requiring  statements  of  such  annual  ac- 
counts, is  set  forth,  post,  §  4080. 

Subsequent  provisions  for  reports  of  the  expenditure  of  funds  and  appropria- 
tions for  benefit  of  Indians  made  by  Act  March  3,  1911,  c.  210,  {  1,  are  set 
forth,  post,  §§  687-689,  and  post,  §§  4124,  4125. 

§  687.  (Act  March  3,  1911,  c.  210,  §  1.)  Report  of  expenditure  for 
Indian  school  and  agency  buildings,  etc. 
For  construction,  lease,  purchase,  repairs,  and  improvements  of 
school  and  agency  buildings,  and  for  sewerage,  water  supply,  and 
lighting  plants,  and  for  purchase  of  school  sites,  *  *  Provided, 
That  the  Secretary  of  the  Interior  shall  report  annually  to  Congress 
the  amount  expended  at  each  school  and  agency  for  the  purposes 
herein  authorized.  (36  Stat.  1060.) 

This  paragraph  and  the  paragraph  next  following  were  provisions  of  the 
Indian  appropriation  act  for  the  fiscal  year  1912,  cited  above. 

§  688.  (Act  March  3,  1911,  c.  210,  §  1.)     Account  of  use  of  appro- 
priations for  agricultural  experiments  on  Indian  schools  or 
agency  farms. 
To  conduct  experiments  on  Indian  school  or  agency  farms  designed 
to  test  the  possibilities  of  soil  and  climate  in  the  cultivation  of  trees, 
grains,  vegetables,  and  fruits,  for  the  purposes  of  preserving  living 
and  growing  timlDer  on  Indian  reservations  and  allotments,  and  to 
advise  the  Indians  as  to  the  proper  care  of  forests :     *     *     Provided 
still  further.  That  hereafter  the  Secretary  of  the  Interior  shall  transmit 
to  Congress  annually  on  the  first  Monday  in  December  a  cost  account 
for  the  preceding  fiscal  year  relating  to  the  use  of  appropriations  made 
for  the  purposes  herein  provided  for.     (36  Stat.  1060.) 
See  note  to  preceding  paragraph  of  this  section,  ante,  §  687. 
A  further  proviso,  annexed  to  an  appropriation  in  this  section  for  a  fund  for 
encouraging  agricultural  industry  among  Indians,  requiring  the  Secretary  to 
submit  annually  a  detailed  report  of  the  use  of  the  fund,  is  set  forth,  with  said 
provisions  as  to  said  fund  and  subsequent  similar  provisions  of  Act  June  30, 
1913,  c.  4,  §  1,  post,  §§  4124,  4125. 
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§  689.  (Act  March  3,  1911,  c.  210,  §  27.)     Statement  of  fiscal  af- 
fairs of  Indian  tribes  for  whose  benefit  expenditures  are  made. 
Annually,  on  the  first  Monday  in  December,  the  Secretary  of  the 
hterioT  shall  transmit  to  the  Speaker  of  the  House  of  Representa- 
tives a  statement  of  the  fiscal  affairs  of  all  Indian  tribes  for  whose 
j^enefit  expenditures  from  either  public  or  tribal  funds  shall  have 
^^^n  made  by  any  officer,  clerk,  or  employee  in  the  Interior  De- 
^^'^ment  during  the  preceding  fiscal  year;    and  such  statement 
^"^11   show  (1)  the  total  amount  of  all  moneys,  from  whatever  source 
^^iv-ed,  standing  to  the  credit  of  each  tribe  of  Indians,  in  trust  or 
'^^rwise,  at  the  close  of  such  fiscal  year;    (2)  an  analysis  of  such 
L  ^^its,  by  funds,  showing  how  and  when  they  were  created,  whether 
q£    "treaty  stipulation,  agreement,  or  otherwise;   (3)  the  total  amount 
^^ll^isbursements  from  public  or  trust  funds  made  on  account  of  each 
t)ij^^   of  Indians  for  such  fiscal  year;  and  (4)  an  analysis  of  such  dis- 
m^  ^^ments  showing  the  amounts  disbursed  (a)  for  per  capita  pay- 
011^3^^^  in  money  to  Indians,  (b)  for  salaries  or  compensation  of  officers 
arx^    Employees,  (c)  for  compensation  of  counsel  and  attorney's  fees, 
^d)  for  support  and  civilization.     (36  Stat.  1077.) 

::^^XhiB  section  was  part  of  the  Indian  appropriation  act  for  the  fiscal  year 
^12,  cited  above. 

The  Secretary  of  the  Treasury  is  required  to  annually  transmit  to  the  Speaker 
of  the  House  of  Representatives  estimates  of  the  amounts  of  the  receipts  to, 
and  expenditures  which  the  Secretary  of  the  Interior  recommends  to  be  made 
for  the  benefit  of  Indians  from,  all  tribal  funds  of  Indians  for  the  ensuing 
year,  by  a  provision  in  Act  May  18,  1916,  c.  125,  §  27,  ante,  {  398a. 

Expenditures  from  Indian  tribal  funds  without  specific  appropriations  by 
Congress,  except  in  certain  specified  cases,  are  prohibited  by  another  provi- 
sion in  Act  May  18,  1916,  c.  125,  i  27,  post,  i  4077a. 

The  Secretary  of  the  Interior  is  to  install  in  the  Bureau  of  Indian  affairs  a 
system  of  bookkeeping,  which  will  afford  a   ready  analysis  of  expenditures 
by  appropriatioDS  and  allotments  and  by  units  of  the  service,  by  Act  June  30, 
1916,  c.  4,  I  26,  post,  §  6789.    Said  section  also  provides  that  a  detailed  state- 
ment of  expenditures  as  described  in  said  system   shall  be  incorporated  in 
the  annual  report  of  the  Commissioner  of  Indian  Affairs.     Said  section  also 
provides  that  before  any  appropriation  for  the  Indian  service  is  obligated  or 
expended  the  Secretary  of  the  Interior  shall  make  allotments  thereof  in  con- 
formity with  the  intent  and  purposes  of  the  act  (the  Indian  appropriation  act), 
and  that  such  allotments  shall  not  be  modified  or  altered  except  with  the  ap- 
proval of  the  Secretary  of  the  Interior.    Said  section  further  provides  that  the 
estimates  for  appropriations  for  the  Indian  Service  submitted  by  the  Secre- 
tary of  the  Interior  shall  be  accompanied  by  a  detailed  statement,  classified  in 
accordance  with  the  said  system  of  bookkeeping,  showing  the  purposes  for 
which  the  appropriations  are  required. 
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§  690.  (R.  S.  §  446.)     Commissioner  of  the  General  Land-Office. 

There  shall  be  in  the  Department  of  the  Interior  a  Commissioner 
of  the  General  Land-Office,  who  shall  be  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate,  and  shall  be 
entitled  to  a  salary  of  [four  thousand  dollars]  a  year. 

Act  April  25,  1812,  c.  68,  §  11,  2  Stat.  717.  Act  July  4,  1836,  c.  352,  §  1, 
5  Stat.  107.    Act  March  3,  1873,  c.  226,  §  3,  17  Stat.  508. 

The  salary  of  the  Commissioner,  having  been  increased  from  $3,000  to  $4,- 
000,  by  the  provision  of  Act  March  3,  1873,  c.  226,  §  3,  incorporated  into  this 
section  of  the  Revised  Statutes,  and  cited  above,  was  reduced  to  $3,000,  and 
the  words  of  this  section  inclosed  in  brackets,  "four  thousand  dollars,*'  were 
superseded,  by  the  repeal  of  so  much  of  that  act  as  increased  the  amount,  by 
Act  Jan.  20,  1874,  c.  11,  18  Stat.  4.  Subsequent  appropriations  were  for  in- 
creased amounts.  The  appropriation  for  the  Commissioner  for  the  fiscal  year 
1917,  was  $5,000,  by  Act  May  10,  1916,  c.  117,  §  1,  :j9  Stat. 

AH  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensa- 
tion appropriated  by  the  legislative,  executive,  and  judicial  appropriation 
acts  are  repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  em- 
ployes appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary  or 
compensation  of  such  officers  or  employes,  respectively,  until  otherwise  fixed 
by  an  annual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141, 
§  6,  post,  §  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat.  1049,  are  established  and 
continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
Congress,  by  §  6  of  said  Act,  post,  $  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by 
any  act  shall  be  available  for  payment  to  any  person  receiving  more  than  one 
salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  §  6,  as 
amended  by  Act  Aug.  29,  1916,  c.  417,  post,  §  3230a. 

Notes  of  Decisions 


Establishment  of  the  office.— The  Gen- 
eral Land  Office,  when  first  established 
by  Act  April  25,  1812,  c.  68,  2  Stat.  716, 
was  made  a  bureau  in  the  Department 
of  the  Treasury.  Act  July  4,  1836,  c. 
352,  5  Stat.  107,  reorganizing  the  of- 
fice, enacted  that  the  executive  duties 
appertaining  to  the  surveys-  and  sale  of 
the  public  lands,  etc.,  should  be  subject 
to  the  supervision  and  control  of  the 
Commissioner  of  the  General  Land  Of- 
fice, under  the  direction  of  the  Presi- 
dent. Section  3  of  Act  March  3,  1849, 
c.  108,  9  Stat.  395,  estabUshing  the  De- 
partment of  the  Interior,  provided  that 


the  Secretary  of  the  Interior  should 
perform  all  the  duties  of  supervision  and 
appeal,  in  relation  to  the  General  Land 
Office,  theretofore  discharged  by  the 
Secretary  of  the  Treasury.  Snyder  v. 
Sickles  (1878)  98  U.  S.  210.  And  see 
Patterson  v.  Tatum  (C.  C.  1874)  Fed. 
Gas.  No.  10,830;  (1836)  3  Op.  Atty. 
Gen.  137. 

Cited    without    definite    appiication, 

Stoneroad  v.  Stoneroad  (1895)  15  Sup. 
Ct.  822,  158  U.  S.  240,  39  L.  Ed.  966; 
U.  S.  V.  Schlierholz  (D.  O.  1904)  133 
Fed.  333. 


§  691.  (Act  July  11,  1890,  c.  667,  §  1.)  Assistant  Commissioner  of 
the  General  Land-Office. 
General  Land  Office:  *  *  One  assistant  commissioner,  to  be 
appointed  by  the  President,  by  and  with  the  advice  and  consent  of 
the  Senate,  who  shall  be  authorized  to  sign  such  letters,  papers,  and 
documents,  and  to  perform  such  other  duties  as  may  be  directed  by 
the  Commissioner,  and  shall  act  as  Commissioner  in  the  absence  of 
that  officer,  or  in  case  of  a  vacancy  in  the  office  of  Commissioner, 
three  thousand  five  hundred  dollars.     (26  Stat.  257.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1891,  cited  above.    It  was  repeated  in  the  similar  acts 
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for-  each  year  following,  down  to  1911.    The  subsequent  acts  contain  merely  the 

«p»j:>i-opriation,  "Assistant  Commissioner,"  $3,500.    The  provision  for  the  fiscal 
y&ai-     a917  was  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat. 

^S^^    notes  to  §  690,  ante. 

>>.  :K3rovislon  of  R.  S.  §  448,  that  the  chief  clerk  of  the  General  Land-Office 
fflio^sX-d  perform  the  duties  of  the  Commissioner  in  case  of  a  vacancy  in  that 
offi<z^^3^  or  of  the  absence  or  sickness  of  the  Commissioner,  may  be  regarded  as 
8ux^«?^»^seded  by  this  provision;  and  that  section  was  repealed  by  Act  March  2, 
18^^  ,     c.  177,  §  3,  28  Stat.  807. 

l^^.:^:-  the  same  act  the  Assistant  Commissioner  was  to  perform  the  duties  of 
tb^  l^^ecorder,  which  had  been  imposed,  by  R.  S.  §  459,  on  the  Principal  Clerk 
on  -Br-*"  jc-ivate  Land  Claims,  in  case  of  vacancy  in  the  office  or  sickness  or  absence 
of  -fcl:^*  Recorder;  the  office  of  Principal  Clerk  on  Private  Land  Claims  being 
al><=*X  m  «3hed  by  that  act.  But  all  these  provisions  may  be  regarded  as  superseded 
MT  ~^.IS=ae  provisions  for  designation  of  an  officer  or  employ^  to  perform  tempo- 
r^^r^^^^f-  the  duties  of  Recorder,  contained  in  Act  May  22,  1908,  c  186,  {  1,  post, 

-*^-^^«2ent  appropriations  provide  for  a  "depositary  acting  for  the  Commissioner 

ft* :■-  ^^-ceiver  of  public  moneys,  $2,000,"  who  may,  with  the  approval  of  the 

co*"*^  '■JCMiggioner,  designate  a  clerk  of  the  General  Land  Office  to  act  as  such 

d^Xx^^tary  in  his  absence.    The  provision   for  the  fiscal  year  1917  was  by 

A^^s^       ZMay  10,  1916,  c  117,  \  1,  39  Stat. 

§  69^  _  (Act  May  22,  1908,  c.  186,  §  1.)  Designation  of  temporary 
-^^^sistant  Commissioner. 
^^^^ rafter  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  au- 
t]^^"*^^^d  to  designate  an  officer  or  employee  of  the  General  Land 
^^.^^  to  act  temporarily  as  Assistant  Commissioner  of  that  Office 
durix-igr-  ^^  absence  of  the  Assistant  Commissioner,  or  in  case  of  a 
vaca.T>^-^  in  the  office  of  such  Assistant  Commissioner,  or  when  such 
Assi^^^^^^  Commissioner  is  acting  as  Commissioner,  and  all  acts  per- 
torrr>^^  by  any  officer  or  employee  while  acting  under  such  designa- 
r^^-i  ^tiall  have  the  same  force  and  effect  as  if  performed  by  said 
^^^^^^*xissioner  or  Assistant  Commissioner.    (35  Stat.  225.) 

^,^J^l:iis  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
*^    ^or  the  fiscal  year  1909,  cited  above. 

5  ^^^    (R.  S.  §  447.)     Recorder  of  General  Land-Office. 

V?£V^re  shall  be  in  the  General  Land-Office  an  officer  called  the 
^j^cC)rder  of  the  General  Land-Office,  who  shall  be  appointed  by  the 
^president,  by  and  with  the  advice  and  consent  of  the  Senate,  and 
shall  be  entitled  to  a  salary  of  two  thousand  dollars  a  year. 

Act  July  4,  1836,  c  352,  §  4,  5  Stat.  111.  Act  March  3,  1837,  c.  33,  {  1, 
5  Stat  163,  164. 

The  designation  of  an  officer  or  employ^  to  perform  temporarily  the  duties 
of  the  Recorder  was  authorized  by  a  provision  of  Act  May  22,  1908,  c.  186,  | 
1,  poet,  §  694. 
See  notes  to  f  690,  ante. 

Cited     without    definite    applioation,      U.  S.  v.  Schlierholz  (D.  O.  1904)  133 
Stoneroad  v.  Stoneroad  (1895)  15  Sup.      Fed.  333. 
Ct  822,  158  U.  S.  240,  39  L.  Ed.  966; 

§  694.  (Act  May  22,  1908,  c.  186,  §  1.)     Designation  of  temporary 
Recorder. 

Hereafter  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  au- 
thorized to  designate  an  officer  or  employee  of  the  General  Land 
Office  to  perform  temporarily  the  duties  of  the  Recorder  of  that  office 
in  the  absence  of  that  officer  and  in  the  case  of  a  vacancy  in  the  office 
of  such  Recorder,  and  the  acts  of  any  person  so  designated  shall  have 
all  the  force  and  effect  of  an  act  performed  by  the  Recorder.  (35 
Stat.  225.) 
*  This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 

act  for  the  fiscal  year  1909,  cited  above. 

Before  this  provision  the  duties  of  the  office  of  Recorder,  in  case  of  a  va- 
cancy, or  of  his  sickness  or  absence,  were  to  be  performed  by  the  Assistant 
Commissioner,  by  provisions  of  R.  S.  §  459,  and  Act  March  2,  1895,  c.  177, 
{  3,  28  Stat.  807,  which  may  be  regarded  as  superseded  by  this  provision. 
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(R.  S.  §§  448,  449.  Repealed.) 
These  sections  provided  for  the  offices,  in  the  General  Land-Office,  of  Princi- 
pal Clerk  of  the  Public  Lands,  Principal  Clerk  on  Private  Land  Claims,  and 
Principal  Clerk  of  the  Surveys,  and  prescribed  their  salaries  and  duties.  Both 
sections,  with  R.  S.  §  2452,  were  repealed  by  Act  March  2,  1895,  c.  177,  §  3, 
28  Stat.  807. 

§  695.  (R.  S.  §  450.)     Secretary  to  the  President  to  sign  land  pat- 
ents. 

The  President  is  authorized  to  appoint,  from  time  to  time,  by 
and  with  the  advice  and  consent  of  the  Senate,  a  secretary,  at  a 
salary  of  one  thousand  five  hundred  dollars  a  year,  whose  duty  it 
shall  be,  under  the  direction  of  the  President,  to  sign  in  his  name, 
and  for  him,  all  patents  for  land  sold  or  granted  under  the  authority 
of  the  United  States. 

Act  July  4,  1836,  c.  352.  §  6,  5  Stat.  111. 

The  duties  prescribed  by  this  section  are  to  be  discharged  by  an  executive 
clerk,  under  a  provision  of  Act  June  19,  1878,  c.  329,  §  1,  post,  §  697. 

Recent  appropriations  provide,  in  the  office  of  the  Secretary  p£  the  Interior, 
for  a  **female  clerk,  to  be  designated  by  the  President,  to  sign  land  patents, 
$J,200."    The  provision  for  the  fiscal  year  1917  waa  by  Act  May  10,  1916, 
c.  117,  §  1,  39  Stat. 
See  notes  to  §  690,  ante. 

Notes  of  Decisions 


Repeal  of  provision  for  appointment 
of  Secretary  to  sign  patents^— The  pro- 
vision of  Act  June  19,  1878,  §  1,  post,  { 
697,  for  the  discharge  of  the  duties  pre- 
scribed by  this  section  by  one  of  the 
executive  clerks,  did  not  wholly  repeal 
this  b'ection.  The  provision  in  respect 
to  the  duty  of  signing,  for  the  President, 
his  name  to  patents  for  land,  was  not 
repealed;  but  in  respect  to  the  officer 
who  was  to  perform  that  duty,  it  was 
repealed,  being  repugnant  to  the  later 
statute.     (1882)  17  Op.  Atty.  Gen.  305. 

Mode  of  signing  patents.— The  provi- 
sion of  Act  July  4,  1836,  §  6,  incorporat- 
ed in  this  section,  was  sufficiently  com- 


plied with  when  the  name  of  the  Presi- 
dent was  written  by  the  clerk  who  en- 
grossed the  patent,  and  the  signature 
of  the  secretary  was  subscribed  in  his 
own  handwriting.  (1841)  3  Op.  Atty. 
Gen.  623. 

Proof  of   execution   of   patent.— The 

patent  is  admissible  in  evidence  without 
proof  of  its*  execution.  Steeple  ▼. 
Downing  (1878)  60  Ind.  478. 

Cited    without     definite    application, 

Stoneroad  v.  Stoneroad  (1895)  15  Sup. 
Ct.  822,  158  U.  S.  240,  39  li.  Ed.  966; 
U.  S.  V.  Schlierholz  (D.  C.  1904)  133 
Fed.  333. 


§  696.  (R.  S.  §  451.)     Assistant  secretary  to  sign  land  patents. 

If  at  any  time  the  number  of  patents  for  lands  sold  or  granted 
under  the  authority  of  the  United  States,  is  such  that  they  cannot 
be  signed  within  a  reasonable  time  by  the  secretary  appointed  under 
the  preceding  section,  the  President  may  appoint  an  assistant  secre- 
tary to  sign  the  same,  but  such  assistant  shall  be  employed  by  the 
express  direction  of  the  President,  and  only  for  such  time  as  may 
be  necessary  to  bring  up  the  arrears  of  patents  which  may  be  ready 
for  signature. 

Act  Jan.  26,  1848,  c.  4,  9  Stat.  209. 

An  executive  clerk,  designated  by  the  President,  is  authorized  to  sign  land 
patents,  by  Act  June  19,  1878,  c.  329,  §  1,  post,  §  697. 

Notes  of  Deoisiona 


See  (1857)  9  Op.  Atty.  Gen.  17. 

Effect  of  provision  for  executive  clerk 
to  sign  patents.— This  section  was  not 
materially  affected  by  the  provision  of 
Act  June  19,  1878,  §  1,  for  designation 
of  an  executive  clerk  to  discharge  the 
duties  prescribed  by  R.  S.  §  450,  ante, 
§  695.  If  the  condition  set  forth  in 
this  section  exists,  the  Pre&ident  may 
appoint  an  assistant  to  aid  in  the  work. 
(1882)  17  Op.  Atty.  Gen.  305. 


(358) 


Compensation  of  Assistant  Secretary. 
—A  derk  in  the  General  Land  Office, 
receiving  an  annual  salary,  was  not  en- 
titled to  additional  compensation  for 
services  as  assistant  secretary  to  sign 
land  patents,  by  appointment  of  the 
President.  (1863)  10  Op.  Atty.  Gen. 
442. 

Cited     without    definite'  application, 

Stoneroad  v.  Stoneroad  (1895)  15  Sup. 
Ct.  822,  158  U.  S.  240,  39  L.  Bd.  966; 
U.  S.  v.  Schlierholz  (D.  C.  1904)  138 
Fed.  33a. 
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§  697.  (Act  June  19,  1878,  c.  329,  §  1.)     Executive  plerk  to  sign 
land  patents. 
The  duties  prescribed  by  section  of  the  Revised  Statutes  num- 
bered four  hundred  and  fifty  shall  devolve  upon  and  be  discharged 
by  one  of  the  executive  clerks,  to  be  designated  by  the  President 
for  that  purpose.    (20  Stat.  183.) 

This   was   a   provision,    accompanying   appropriations   for   compensation   to 
officers,  clerks,  etc.,  in  the  office  of  the  President,  in  the  legislative,  execuUve, 
and  judicial  appropriation  act  for  the  fiscal  year  1879,  cited  above. 
See  notes  to  R.  S.  i  450,  ante,  t  695. 

Notes  of 

Assistant   to   aid    executive   cleric^- 

^nder  this  provision  and  eo  much  of 
*^-  S.  H  460,  451,  ante,  t§  695,  696,  as 
*''e  not  repugnant  thereto,  the  President 


^as 


power  to  designate  one  of  his  ex- 


^tive  clerks  to  sign  for  him,  and  in 
*^B  fiame,  all  patents  for  land,  etc.;  and, 
Mould  an  exigency  of  the  public  service 


Deoislons 

require  it,  he  Is  authorized  to  appoint 
an  assistant  to  aid  in  performing  that 
duty,  so  long  as  the  exigency  exists. 
(1882)  17  Op.  Atty.  Gen.  305.  See 
(1857)  9  Op.  Atty.  Gen.  17. 

Cited  without  definite  application, 
Stoneroad  v.  Stoneroad  (1895)  15  Sup. 
Ct.  822, 168  U.  S.  240,  39  L.  Ed.  906. 


§  698.  (R.  S.  §  452.)     Restriction  upon  officers,  clerks,  and  em- 
pIoy6s. 

The  officers,  clerks,  and  employes  in  the  General  Land-Office  are 
prohibited  from  directly  or  indirectly  purchasing  or  becoming  inter- 
ested in  the  purchase  of  any  of  the  public  land ;  and  any  person  who 
violates  this  section  shall  forthwith  be  removed  from  his  office. 

Act  April  25,  1812,  a  68,  §  10,  2  Stat  717.  Act  July  4,  1836,  c.  352,  § 
14,  5  Stat  112. 

Similar  restrictions  were  imposed  on  officers  and  clerks  in  the  Treasury  De- 
partment, as  to  engaging  in  trade  or  business,  by  R.  S.  §i  243,  244,  ante,  {{ 
377,  378. 

Notes  of  Deoisions 


Repeali^-This  section  must  be  con- 
strued with  section  4614,  post,  and  is 
not  repealed.  Lavagnino  v.  Uhlig, 
(1853)  26  Utah,  1,  71  Pac.  1046,  99  Am. 
St  Rep.  808,  affirmed  (1905)  25  Sup. 
Ct  716,  719,  198  U.  S.  443,  49  L.  Ed. 
1119. 

Officers,  clerks,  etc.,  within  the  pro- 
hibitlon^-The   location   of   a    place   or 
mining  claim  by  a  United  States  deputy 
mineral  surveyor  is  within  the  prohi- 
bition.   Waskey  v.  Hammer   (1912)  32 
Sup.  Ct  187.  189,  223  U.  S.  85,  56  L. 
Ed.  358;    Waskey  v.  Hammer   (1909) 
170  Fed.  31,  35,  95  C.  C.  A.  305  (motion 
to  recall  mandate  denied  [1910]  179  Fed. 
273. 102  C.  C.  A.  629,  affirmed  [1912] 
32  Sup.  Ct.   187,  223  U.   S.  85.  56  L. 
Ed.  350) ;  U.  S.  v.  Havenor  (D.  0. 1913) 
209  Fed.  988.    See  Hand  v.  Cook  (Nev. 
^W}  92  P.  3. 

A  special  agent  is  within  the  prohi- 
bition of  this  section,  and  his-  continu- 
"?  in  possession,  after  ceasing  to  be 
such  agent  is  not  the  equivalent  of  a 
l^^  entry.    Prosser  v.  Finn  (1908)  28 
Sup    Ct,  225,  227,  208  U.  S.  67,  52  L. 
M  392. 
-Reliance  on  the  opinion  of  the  Com- 
°"*«ioixer  of  the  General  Land  Office 
^^^  Confer  no  interest  which  will  pre- 
▼ent   the  government  from  canceling  an 
^^  *^     made  in  violation  of  the   stat- 


This*  section  shows  a  legislative  as- 
sumption that  there  must  be  clerks  and 
employes  of  the  general  land  office  as 
well  as  officers;  and  that  the  clerks  and 
employes  are  not  officers  within  the 
Constitution.  U.  S.  v.  Schlierholz  (D. 
C.  1904)  133  Fed.  333. 

Publlo  lands  within  the  prohibitions- 
Town  lots  in  Pocatello  town  site  of  the 
Ft.  Hall  Indian  Reservation,  ceded  to 
the  United  States,  held  public  lands 
within  the  prohibition  of  this  section. 
U.  S.  V.  Havenor  (D.  C.  1913)  209  Fed. 
988. 

Modes  of  acquiring  land  prohibited.-^ 
The  word  "purchasing"  here  is  inclu- 
sive of  the  various  modes  of  securing 
title  to  or  rights  in  public  lands  under 
the  laws  regulating  their  disposaL 
Waskey  v.  Hammer  (1912)  32  Sup.  Ct. 
187,  189,  223  U.  S.  85,  56  L.  Ed.  359. 

invalidity  of  prohibited  aot^-A  loca- 
tion of  a  placer  mining  claim  within  the 
prohibition  is  void,  and  not  merely 
voidable  at  the  option  of  the  govern- 
ment. Waskey  v.  Hammer  (1912)  32 
Sup.  Ct  187,  189,  223  U.  S.  85,  56  L. 
Ed.  359. 

Cited  without  definite  application, 
Stoneroad  v.  Stoneroad  (1895)  15  Sup. 
Ct  822,  168  U.  S.  240,  39  U  Ed.  966. 
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§  699.  (R.  S.  §  453,  as  amended,  Act  Feb.  18,  1875,  c.  80,  §  1.) 
Duties  of  Commissioner. 
The  Commissioner  of  the  General  Land-Office  shall  perform,  un- 
der the  direction  of  the  Secretary  of  the  Interior,  all  executive  du- 
ties appertaining  to  the  surveying  and  sale  of  the  public  lands  of  the 
United  States,  or  in  anywise  respecting  such  public  lands,  and,  also, 
such  as  relate  to  private  claims  of  land,  and  the  issuing  of  patents 
for  all  grants  of  land  under  the' authority  of  the  Government. 

Act  April  25,  1812,  c  68,  S  1,  2  Stat.  716.  Act  July  4,  1836,  c.  352,  §  1, 
5  Stat.  107.     Act  Feb.  18,  1875,  c.  80,  §  1,  18  Stat.  317. 

The  amendment  of  this  section  by  Act  Feb.  18,  1875,  c.  80,  §  1,  cited  above, 
consisted  in  inserting  the  word  "grants'*  in  the  last  clause,  instead  of  "agents," 
in  the  section  as  originally  enacted. 

A  provision  of  Act  June  6,  1874,  c.  223,  §  3,  18  Stat.  62,  vested  in  the  Com- 
missioner the  powers  and  duties  of  the  office  of  Recorder  of  Land  Titles  in 
Missourif  when  that  office  should  be  discontinued,  as  authorized  by  that  act. 
The  office  was  abolished  by  a  provision  of  Act  July  31,  1876,  c.  246,  §  1,  19 
Stat.  121. 

The  Court  of  Private  Land  Claims  having  ceased  on  June  30,  1904,  pursu- 
ant to  the  amendment  of  section  19  of  the  act  by  which  it  was  established, 
by  a  provision  of  Act  March  3,  1903,  c.  1007,  §  1,  32  Stat.  1144,  all  the  pow- 
ers exercised  by  that  court  in  the  approval  of  surveys  executed  under  its  de- 
crees of  confirmation  were  conferred  upon  the  Commissioner  of  the  General 
Land  Office  from  and  after  that  date,  by  a  provision  of  Act  April  28,  1904,  c. 
1762,  §  1,  33  Stat.  485.     These  powers  were  of  a  temporary  nature. 

Section  18  of  said  Act  March  3,  1891,  c.  539,  which  was  the  act  creating  the 
Court  of  Private  Land  Claims,  provided  that  all  claims  arising  under  §§  16, 
17,  of  the  act,  which  related  to  claims  by  adverse  possession  to  lands  within 
township  surveys  in  New  Mexico,  Arizona,  Utah,  Colorado,  Nevada,  and  Wy- 
oming, should  be  filed  with  the  surveyor  general  of  the  proper  state  or  terri- 
tory within  two  years  after  the  passage  of  the  act,  and  that  no  claim  not  so 
filed  should  be  valid.  Said  section  further  provided  that  all  of  the  cases  pro- 
vided for  by  §§  16,  17,  of  the  act  should  not  be  considered  or  adjudicated  by 
the  Court  of  Private  Land  Claims  created  by  the  act,  and  that  no  such  tract 
of  land  should  be  subject  to  entry  under  the  land  laws  of  the  United  States. 
Said  §  18  was  amended  by  Act  Feb.  21,  1893,  c.  149,  27  Stat  471,  by  extend- 
ing the  time  for  the  filing  of  such  claims  to  December  1,  1892.  It  was  again 
amended  by  Act  June  27,  1898,  c.  504,  30  Stat.  495,  by  extending  the  time 
to  March  4,  1901.  It  was  again  amended  by  Act  Feb.  26,  1906,  c.  212,  35 
Stat  655,  by  extending  the  time  to  March  4,  1910.  It  was  again  amended  by 
Act  July  3,  1916,  c.  216,  39  Stat,  by  extending  the  time  to  March  4.  1917. 

The  Commissioner  was  required,  by  R.  S.  §  2452,  to  report  to  Congress  ad- 
judications by  him  under  R.  S.  §§  2450,  2451.  But  said  section  2452  was 
repealed  by  Act  March  2,  1895,  c.  177,  §  3,  28  Stat  807. 
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Nofes  of  Decisioiui' 

Powers   conferred   administrative  only.  23. 

Executive   duties   of   Commissioner.    In  24. 

general.  25. 

Employment  of  special   agents   to   en-  26. 

force  land  laws.  27. 

Land  Department  as  special  tribunal.  28. 

Scope    of    authority    of    Land    Depart- 
ment. 29. 

Nature  of  duties  of  Commissioner. 

Seizure  of  timber  unlawfully  cut  30. 

Supervision    and    control    of    the  31. 

Commissioner. 

Making  and  correction  of  surveys.  S2. 

Contests  between  claimants.  33. 

Departmental    rules    and    regulations- 
Authority  to  make  regulations.  84. 

Force  and  effect  of  rules.  35. 

Effect  upon  equitable  titles  of  sub-  36. 

sequent  rules  or  modifications.  37. 

Judicial  notice  of  rules.  88. 

Repeal  or  abrogation.  39. 

Presumption  of  regularity.  40. 

Cancellation  of  entry— Power  to  cancel.  41. 

Power  to  cancel  as  affected  by  sub- 
sequent transfer.  42. 

Time  for  cancellation.  43. 

Grounds  for  cancellation.  44. 

Necessity  for  notice  and  hearing.  .45. 

Form  of  judgment  of  cancellation. 


E>ffect  of  cancellation. 

Appeal  and  review. 

Matters  reviewable. 

Notice  of  motion  for  review. 

Review  by  succeeding  Secretary. 

Review    by    succeeding    Commla- 

sloner. 

Finality    and    conclusivenesB    of    deci- 
sions. 

Judicial  or  discretionary  acts. 

Jurisdiction    to    receive    applica- 
tions. 

Questions  of  fact  in  general. 

Qualifications  for  entry  and  pat- 
ent. 

Character  and  status  of  lands. 

Boundaries  and  surveys. 

Questions  of  law. 

Interpretation  of  grants. 

Contests  In  general. 

Rights  of  parties  to  pre-emption. 

Cancellation  of  entries. 

Judicial    Interference    with    Land    De- 
partment. 

Adequacy  of  remedy  at  law. 

Protection  of  possessory  rights. 

Acquisition  of  title. 

-—   Regularity   of  proceedings   befort 

Land  Department 


(360) 
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4t  —  Fraud. 
fl.  —  Perjury. 
«.  —  Mistake. 

i*  Powers  conferred  administrative 
i^tly^This  section  and  R.  S.  §{  161, 
441,  ante,  §|  235,  681,  and  R.  S.  §  2478, 
post,  J  5120,  confer  administraUve 
Power  only,  and  legislation  cannot  be 
Jerdaed  under  the  guise  of  regula- 
Sjn-  U.  S.  ▼.  George  (1913)  33  Sup. 
^412,  414,  228  U.  S.  14,  57  L.  Ed. 

^  Executive  duties  of  Commission- 
S*  In  gen  era!  w— A  clerical  mistake  in 
^^  Patentee's  name  may  be  corrected 
(lk&^  commissioner.  Bell  v.  Hearne 
jj^^)  19  How.    252,   262,   15   L.  Ed. 

Surveys  under  confirmations  of  Span- 
iA  titles  are  as  to  their  correctness 
within  the  jurisdiction  of  the  Gommls- 
sioner,  who  may  determine  the  ques- 
tion of  accuracy  preliminary  to  the  is- 
suing of  a  patent.  Magwire  v.  Tyler 
(1861)  1  Black,  195,  201,  17  L.  Ed.  137. 

As  a  general  rule,  in  the  absence  of 
some  specific  provision  to  the  contrary 
in  respect  to  any  particular  grant  of 
public  land,  its  administration  falls 
wholly  aild  absolutely  within  the  juris- 
diction of  the  Commissioner,  under  the 
•Qpervision  and  direction  of  the  Secre- 
tary of  the  Interior.  Corporation  of 
the  Catholic  Bishop  of  Nesqually  y. 
Gibbon  (1895)  15  Sup.  Ct.  779,  784,  158 
U.  S.  155,  39  L.  Ed.  931. 

The  "executive  duties,'*  which  by  this 
section  the  Commissioner  is  authorized 
to  perform,  must  be  prescribed  by  law. 
U.  S.  V.  ChapUn  (C.  C.  1887)  31  Fed. 
890,  894. 

The  Commissioner,  with  respect  to 
the  discharge  of  his  duties  in  such  mat- 
ter, is  subject  only  to  the  direction  of 
the  Secretary  of  the  Interior.  (1886) 
18  Op.  Atty.  Gen.  450. 

The  First  Comptroller  has  no  power 
to  direct  the  Commissioner  of  the  Gen- 
eral Land  Office  forthwith  to  audit  any 
particular  account  relating  to  the  pub- 
Uc  lands,  where  in  his  opinion  further 
delay  would  be  injurious  to  the  Gov- 
ernment    Id. 

3.  Empioyment  of  special  agents  to 
enforce  iand  laws.— The  duty  imposed 
on  the  Secretary  of  the  Interior,  by  R. 
S.  S  441,  ante,  $  681,  to  have  supervi- 
sion over  public  lands,  and  the  duties 
imposed  by  this  section  on  the  Commis- 
sioner, under  the  general  supervision  of 
the  Secretary,  necessarily  require 
those  officers  to  act  by  and  through 
the  agency  of  others,  and  the  right  to 
employ  such  agents  is  incidental  to  the 
obligation  to  enforce  the  law.  U.  S.  v. 
SchUerholz  (D.  C.  1904)  133  Fed.  888, 
335. 

^  Land  Department  as  special  trl- 
kxaL—Under  this  section  and  R.  S.  f 
441,  ante,  §  681,  the  land  department, 
including  in  that  term,  the  Secretary 
of  the  Interior,  the  Commissioner  of 
the  General  Land  Office,  and  their  sub- 
ordinate officers,  constitutes  a  special 


tribunal,  vested  with  judicial  power  to 
hear  and  determine  claims  to  public 
lands,  and  having  power  to  execute  its 
judgments  by  conveyances  to  the  par- 
ties entitled.  U.  S.  v.  Winona  &  St 
P.  R.  Co.  (1895)  67  Fed.  948,  955,  15 
C.  C.  A.  96  (affirmed  17  Sup.  Ct.  368, 
165  U.  S.  463,  41 'L.  Ed.  789);  New 
Dunderberg  Min.  Co.  v.  Old  (1897)  79 
Fed.  598,  25  C.  C.  A.  116;  King  v.  Mc- 
Andrews  (1901)  HI  Fed.  860,  862,  50 
C.  0.  A.  29;  Neff  v.  U.  S.  (1908)  165 
Fed.  273,  277,  91  O.  C.  A.  241;  Cam- 
eron  v.  Weedin  (D.  C.  1915)  226  Fed. 
44;  Gage  v.  Gunther  (1902)  136  Cal. 
338,  68  Pac.  710,  89  Am.  St  Rep.  141. 

The  land  department  is  a  quasi  judi- 
cial tribunal.  James  v.  Germania  Iron 
Co.  (1901)  107  Fed.  597,  600,  46  C.  C. 
A.  476  (appeal  dismissed  25  Sup.  Ct 
786,  195  a.  S.  638,  49  L.  Ed.  356); 
Le  Marchel  v.  Teegarden  (C.  C.  1901) 
133  Fed.  826;  Warneltros  v.  Cowan 
(Ariz.  1910)  108  P.  238. 

Under  the  general  grant  of  authori- 
ty as  represented  in  this  section,  to- 
gether with  the  authority  granted  in  a 
specific  act  of  Congress  authorizing 
contests,  the  local  land  officers,  in 
hearing  a  contest,  constitute  a  compe- 
tent tribunal  authorized  to  administer 
oaths  on  which  prosecutions  for  per- 
jury can  be  predicated.  Caha  v.  U.  S. 
(1894)  14  Sup.  Ct  513,  515,  152  U.  S. 
211,  38  U  Ed.  415. 

5.  Scope  of  authority  of  Land  De-  v 
partment.— The  land  department  was 
established  to  supervise  the  various 
proceedings  whereby  a  conveyance  of 
the  title  of  the  United  States  to  por- 
tions of  the  public  domain  is  obtained, 
and  to  see  that  the  requirements  of 
dififerent  acts  of  Congress  are  fully 
complied  with,  and  pass  upon  the  quali- 
fications of  the  applicant,  his  acts  per- 
formed to  secure  the  title,  the  nature 
of  the  land,  and  whether  it  is  of  the 
class  which  is  open  to  sale.  Steel  v. 
St  Louis,  S.  &  R.  Co.  (1882)  1  Sup. 
Ct  389,  392,  106  U.  S.  447,  27  L.  Ed. 
226. 

The  Land  Department  had  full  juris- 
diction over  matters  involving  the  right 
of  parties  to  a  patent  for  public  lands 
selected  under  Act  June  4,  1897,  c.  2, 
30  Stat  36,  in  lieu  of  lands  relinquish- 
ed in  a  forest  reservation.  Cosmos  Ex- 
ploration Co.  V.  Gray  Eagle  Oil  Co. 
(1903)  23  Sup.  Ct  692,  696,  190  U.  S. 
301,  47  L.  Ed.  1064  (affirming  decree 
[1901]  112  Fed.  4,  50  C.  C.  A.  79,  61 
L.  R.  A.  230);  PBcific  Land  &  Improve- 
ment Co.  V.  Elwood  Oil  Co.  (1903)  23 
S.  Ct  698,  190  U.  S.  310,  47  L.  Ed. 
1073  (affirming  decree  [1901]  112  Fed. 
4,  50  C.  C.  A.  79,  61  L.  R.  A.  230). 

The  test  of  jurisdiction  of  the  land  ^ 
department  is  whether  or  not  it  has 
power  to  enter  upon  the  inquiry,  not 
whether  its  conclusions  are  right  or 
wrong.  New  Dunderberg  Min.  Co.  v. 
Old  (1897)  79  Fed.  598,  25  C.  C.  A. 
116. 

The  jurisdiction  and  power  of  dispo- 
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Bition  of  public  lands  by  tbe  Land  De- 
partment is  not  arbitrary  or  discre- 
tionary, but  is  subject  to  and  must  be 
exercised  in  accordance  \^'ith  law,  and 
any  disregard  of  the  law  by  the  Land 
Department  is  remediable  in  the  courts. 
(1908)  Hoyt  V.  Weyerhaeuser,  161  Fed. 
324,  88  C.  C.  A.  404,  decree  reversed 
(1911)  Weyerhaeuser  v.  Hoyt,  31  S.  Ct 
300,  219  U.  S.  380,  55  L.  Ed.  258. 

The  Land  Department  cannot  devest 
the  equitable  title  to  lands  vested  in 
persons  who  have  made  final  proof  and 
payment  in  accordance  with  the  acts  of 
Congress.  Hemmer  ▼.  U.  S.  (1912) 
204  Fed.  898,  123  C.  C.  A.  194,  revers- 
ing decree  (D.  C.)  U.  S.  v.  Hemmer, 
195  Fed.  790. 

The  land  department  cannot  enlarge 
the  limits  of  a  grant  of  lands,  and  its 
action  in  issuing  patents  thereunder 
for  lands  lying  outside  the  boundary 
fixed  by  the  act  itself  is  without  va- 
lidity. U.  S.  V.  Coos  Bay  Wagon- 
Road  Co.  (C.  C.  1898)  89  Fed.  151. 

Executive  officers  of  the  United 
States  cannot,  without  express  author- 
ity, waive  conditions  imposed  by  Con- 
gress in  a  grant  of  lands.  U.  S.  v. 
Oregon  &  C.  R.  Co.  (C.  C.  1911)  186 
Fed.  86L 

Where  Congress  has  provided  for  the 
disposition  of  any  portion  of  the  pub- 
lic domain  of  a  particular  character, 
and  has  authorized  the  officers  of  the 
Land  Department  to  issue  a  patent  for 
such  land  on  the  ascertainment  of  cer- 
tain facts,  such  department  has  ju- 
risdiction to  inquire  into  and  determine 
the  existence  of  those  facts.  Roberts 
V.  Southern  Pac.  Co.  (C.  C.  1911)  186 
Fed.  934. 

■6.  —  Nature  of  duties  of  Commis- 
sioner.—In  respect  to  the  relation  of 
the  general  land  office  to  the  Depart- 
ment of  the  Interior,  the  duties  of  the 
land  commissioner  under  R.  S.  §  453, 
incorporated  in  this  section,  are  de- 
scribed as  executive  duties,  while  those 
which  relate  to  the  decision  of  private 
rights  under  the  pre-emption  laws,  be- 
ing quasi  judicial,  are  by  former  R.  S. 
§  2273,  expressly  made  subject  to  an 
appeal,  first  from  the  register  and  re- 
ceiver to  the  commissioner,  and  from 
him  to  the  secretary.  Hutterworth  v. 
U.  S.  (1884)  5  Sup.  Ct.  25,  28,  112  U. 
S.  50,  28  L.  Ed.  656. 

As  to  the  power  of  the  commission- 
er of  the  general  land  office,  relative 
to  private  claims  to  land  and  the  is- 
suing of  patents  therefor,  see  Le  Roy 
V.  Jamison  (C.  C.  1875)  Fed.  Cas.  No. 
8,271. 

The  administration  of  any  particu- 
lar grant  of  public  land  is  wholly  and 
absolutely  within  the  jurisdiction  of 
the  Commissioner  of  the  General  Land 
Office,  under  the  supervision  of  the 
Secretary  of  the  Interior,  in  the  ab- 
sence of  any  specific  provision  to  the 
contrary.  U.  S.  v.  Hitchcock  (1906) 
28  App.  D.  C.  338. 

In  the  absence  of  a  specific  act  of 
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Congress  to  the  contrary,  the  entire 
administration  of  the  disposition  of  the 
public  lands  of  the  United  States  is 
within  the  jurisdiction  of  the  Commis- 
sioner of  the  General  Land  Office,  un- 
der the  direction  and  supervision  of 
the  Secretary  of  the  Interior.  Fisher 
V.  U.  S.  (1911)  37  App.  D.  O.  436. 

7.  — -  Seizure  of  timber  unlawfully  o 
cut.— The  land  department  has  authority 
to  b'eize  timber  unlawfully  cut  on  the 
public  lands,  and  to  dispose  of  the  eame 
according  to  its  discretion.  (1886)  18 
Op.  Atty.  Gen.  434.  See,  also  (1890) 
19  Op.  Att^y.  Gen.  710. 

8. Supervision  and  control  of  the  ^ 

Commissioner.— The  provision  of  Act 
July  4,  1836,  §  1,  incorporated  in  this 
section,  placed  the  executive  duties  re- 
lating to  public  lands  under  the  "su- 
pervision and  control"  of  the  Commis- 
sioner of  the  General  Land  Office  under 
the  direction  of  the  President,  and  pro- 
vided for  direct  supervision  by  the  Com- 
missioner over  registers  and  receivers 
of  the  Land  Office,  and  therefore  their 
judgment  was  not  conclusive  in  a  case 
where  additional  proceedings  were  had 
before  them  in  1837.  Prior  tc^this,  un- 
der the  pre-emption  laws  of  May  29, 
1830,  and  June  19,  1834.  the  power  of 
deciding  on  facts  entitling  a  party  to 
the  right  of  pre-emption  was  in  the  reg- 
ister and  receiver  of  the  particular  dis- 
trict with  no  direct  appeal,  though  the 
proof  was  to  be  made  "agreeably"  to 
the  rules  to  be  prescribed  by  the  CJom- 
raissioner.  Barnard  v.  Ashley  (1855) 
18  How.  43,  45,  15  L.  Ed.  285. 

The  phrase  "under  the  direction  of , 
the  Secretary  of  the  Interior"  is  not 
meaninglesa  but  was  intended  as  an 
expression  in  general  terms-  of  the  pow- 
er of  the  Secretary  to  supervise  and 
control  the  extensive  operations"  of  the 
land  department,  of  which  he  is  the 
head.  It  means  that  in  the  important 
matters  relating  to  the  sale  and  dis- 
position of  the  public  domain,  the  sur- 
veying of  private  land  claims  and  the 
issiiinp:  of  patents  thereof  and  the  ad- 
ministration of  the  trusts  devolving  on 
the  government  by  reason  of  laws  or 
treaties  respecting  public  domain,  the 
Secretary  of  the  Interior  is  the  super- 
vising agent  of  the  government  to  do 
justice  to  all  claimante  and  preserve  the 
rights  of  the  people.  As  was  said  by 
the  Secretary  of  Interior  (4  Dec.  Dep. 
Int  494),  the  statutes  in  placing  the 
whole  business  of  the  department  un- 
der the  supervision  of  the  Secretary  in- 
vest him  with  authority  to  review,  re- 
verse, amend,  annul,  or  affirm  all  pro- 
ceedings in  the  department  having  for 
their  ultimate  object  to  s'ecure  the 
alienation  of  any  portion  of  the  pub- 
lic lands  or  the  adjustment  of  private 
claim6  to  lands  with  a  just  regard  to  the 
rights  of  the  public  and  of  private  par- 
ties. Knight  V.  United  Land  Ass*n 
(1891)  12  Sup.  Ct.  258,  262,  142  U.  S. 
161,  35  L.  Ed.  974.     See,  also,  Stone- 
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road  ▼.  Stoneroad  C1895)  16  Sup.  Ct 
822,  826,  158  U.  S.  240.  39  L.  Ed.  966; 
Warner  Valley  Stock  Co.  v.  Smith 
(1897)  17  Sup.  Ct  225,  227,  165  U.  S. 
28,  41  li.  Ed.  621.  Such  phrase  does 
not  require  a  specific  direction  in  each 
grant  of  public  lands  that  the  adminis- 
tration of  the  same  shall  be  by  the 
land  department  Catholic  Bishop  of 
Nesqually  v.  Gibbon  (1895)  15  Sup.  Ct 
77^.  158  U.  S.  155. 167,  39  L.  Ed.  931. 

The    secretary  had  authority   to   set 

aside   an  order  of  a  commissioner  con- 

firmingr  ^  survey  of  public  lands,  though 

DO   appeal  was  taken  from  the  order. 

To    rule  otherwise  would   deprive   the 

secretary  of  the  supervisory  power  vest- 

^    in    him  by  this  section.     Knight  ▼. 

pttited  Land  Ass'n   (1891)  12  Sup.  Ct 

258,  262,  142  U.  S.  161,  35  L.  Ed.  974. 

^Rie  performance  of  "executive  duties" 

7«fi?t8    in  the   commissioner  and   secre- 

'•ry   a  right  to  review  an  action  of  the 

"^sister  and  receiver  in  accepting  proofs 

p     settlement    under    the    pre-emption 

^Wb  aji^  former  R.  S.  §  2263,  requiring 

^^  Proofs  to  be  made  "to  the  satisfac- 

jj  **5^  of  the  register  and  receiver,"  does 

Q^^    ixiake  their  action  final.     The  use 

^^^^^^e  phrase  "executive  duties"  doc6 

au^    ixiclude  the  action  of  the  register 

o/j?^    **eceiver  in  passing  on  the  evidence 

wl^j^^^.    A  half  century  of  practice  by 

cr^^^^^  the  right  of  review  has  been  ex- 

f^^^^d  is  a  matter  worthy  of  consid- 

j^    J?5^'i  in   the   construction.     Orchard 

<WV^^^xander   (1895)   15  Sup.   Ct  635, 

XJL^57  U.  S.  372,  39  L.  Ed.  787. 

''Xie  Secretary  of  the  Interior  exer- 
^%^s  a  supervision  rather  than  an  ap- 
pellate power,  and  such  power  may  be 
exercised  without  formal  appeal,  but, 
even  if  the  power  is  appellate,  its  exer- 
cise may  be  regulated  by  rules  of  the 
department  Hestres  v.  .  Brennan 
(1875)  50  CaL  211. 

0  9.  —  Making  and  correotion  of  sur- 
veys^—Power  to  make  and  correct  sur- 
veys of  the  public  lands  belongs  exclu- 
sively to  the  political  department  of  the 
Kovernment  Cragin  v.  Powell  (1888) 
9  Sup.  Ct  203,  128  U.  S.  691,  32  L.  Ed. 
566;  Knight  v.  United  Land  Ass'n 
(1891)  12  Sup.  Ct  258,  262,  142  U.  S. 
161.  35  L.  Ed.  974. 

From  the  earliest  days,  matters  ap- 
pertaining to  the  aurvey  of  public  or 
private   lands,    have    devolved    on    the 
commissioner  of  the   general  land  of- 
fice under  the  wipervision  of  the  Secre- 
tary of  the  Interior,  and  the  commis- 
sioner is  clothed  with  large  powers  of 
control  over  surveyors  and,  other  sub- 
ofdinates.     Cragin  v.  Powell   (1888)  9 
»ap^  Ct  203,  206,  128  U.  S.  691,  32 
\Ed.  566. 

A  He  Commissioner  of  the  General 
ff^^  Office  may,  in  his  discretion,  di- 
^^  ^  resurvey  of  patented  land  where 
jj^,  ^^Btantial  allegation  of  fraud  or  mis- 
^^^^  is  made,  the  sustaining  of  which 
^^  I'estore  to  the  public  domain  land 
p^^^Kfully  patented,  or  subserve  the 
^*i^  interest   or    protect   the   public 


right,  although  a  survey  made  under  the 
circumstances  stated  would  not  be  con- 
clusive, but  on  allegation  of  fraud  in  the 
original  running  of  the  lines,  with  other 
facte,  would  be  evidential  (1888)  19 
Op.  Atty.  Gen.  126. 

10. Contests  between  claimants.   ^ 

^Until  a  patent  has  been  issued,  the  le- 
gal title  remains  in  the  government,  and 
the  Land  Department  has  power  to 
hear  and  determine  conflicting  claims  to 
same.  Van  Patten  v.  Boyd  (N.  M. 
1915)  150  P.  917. 

The  enumeration  of  certain  causes 
for  a  contest  does  not  preclude  the 
land  department  from  hearing  contests 
for  other  causes.  Wiseman  v.  East- 
man (1899)  57  P.  398,  21  Wa&h.  1G3; 
Lawrence  v.  Potter  (1900)  60  P.  147, 
22  Wash.  32. 

II.  Departmental   rules    and   regula-  v 
tions— Authority  to  make  regulations^- 

This  section,  and  R.  S.  §  441,  ante,  § 
681,  and  R.  S.  §  2478,  post,  §  5120,  em- 
power the  Commissioner,  under  the  di- 
rection of  the  Secretary  of  the  Interior, 
to  enforce,  "by  appropriate  regula- 
tions," every  part  of  the  public  land 
laws,  a6  to  which  it  is  not  otherwise 
specially  provided.  Leonard  v.  Lennox 
(1910)  181  Fed.  760,  767.  104  C.  C.  A. 
296;  U.  S.  V.  Nelson  (D.  C.  1912)  199 
Fed.  464.  472. 

The  commissioner  of  the  general  land 
office  has  authority  to  make  regulations 
respecting  the  disposal  of  public  lands, 
and  such  regulations  when  not  repug- 
nant to  the  acts  of  congress,  have  the 
force  and  effect  of  laws.  Cosmos'  Ex- 
ploration Co.  V.  Gray  Eagle  Oil  Co. 
(1901)  112  Fed.  4,  50  C.  C.  A.  79,  61 
L.  R.  A.  230,  affirmed  (1903)  23  Sup. 
Ct  692,  24  Sup.  Ct  860,  190  U.  S.  301. 
47  L.  Ed.  1064. 

12. Force  and  effect  of  rules^-  "^ 

Jurisdiction  of  the  courts  is  not  ousted 
by  regulations  of  the  commissioner  of 
the  general  land  office.  Garland  v. 
Wynn  (1857)  20  How.  6,  8,  15  L.  Ed. 
801. 

A  charge  of  perjury  cannot  be  based 
upon  false  statements  as  to  residence 
and  cultivation  in  an  affidavit  of  a  home- 
stead claimant  under  a  regulation  of  the 
Land  Department  adopted  pursuant  to 
this  section.  U.  S.  v.  George  (1913) 
33  Sup.  Ct  412,  228  U.  S.  14,  57  L. 
Ed.  712. 

It  is  essential  to  the  just  and  impar-  • 
tial  exercise  of  the  powers  conferred 
on  the  land  department  in  disposing  of 
the  public  lands  that  it  should  adopt, 
and  steadily  maintain,  rules  and  regu- 
lations governing  the  practice  as'  to 
making  entries;  and  such  rules,  when 
promulgated,  become  a  law  of  property, 
and  cannot  be  ignored  by  the  depart- 
ment to  the  subversion  of  rights  ac- 
quired in  accordance  with  their  require- 
ments. Germania  Iron  Co.  v.  James 
(1898)  89  Fed.  811,  32  C.  C.  A.  348,  re- 
versing decree  (C.  C.  1807)  82  Fed.  807. 

A  rule  that  after  a  decision  by  the 
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secretary  has  been  made,  canceling  an 
entry,  no  subsequent  entry  of  the  same 
lands  can  be  made  until  the  decision  has 
been  officially  communicated  to  the  lo- 
cal land  officers,  and  a  notation  of  the 
cancellation  made  on  their  plats  and 
records,  is  a  proper,  just,  and  reason- 
able rule,  as  is  aJso  a  rule  that  appli- 
cations for  entry  can  only  be  received 
by  the  local  officers  at  their  offices,  and 
during  the  prescribed  office  hours.    Id. 

The  rule  that,  after  the  local  land 
officers  made  their  reports  to  the  com- 
mi&'sioner  of  a  contest  over  an  entry  of 
land,  they  should  "thereafter  take  no 
further  action  affecting  the  disposal  of 
the  land  in  contest  until  instructed  by 
the  commissioner,"  was  in  force  in  1889. 
(1901)  James  v.  Germania  Iron  Co.,  107 
Fed.  597,  46  C.  C.  A.  476,  appeal  dis- 
mifised  (1904)  25  Sup.  Ct  786,  195  U. 
S.  638,  49  L.  Ed.  356. 

The  regulations  of  the  general  land 
office  department  have  the  force  of  en- 
actments of  which  the  courts  may  take 
judicial  notice.  Nurnberger  v.  U.  S. 
(1907)  156  Fed.  721,  730,  84  C.  C.  A. 
377. 

Regulation  concerning  disposition  of 
lands  made  by  the  commissioner  with- 
in the  scope  of  his  authority  is  pre- 
sumed to  have  been  made  under  the  di- 
rection and  with  the  sanction  of  the 
secretary,  and  for  all  practical  purposes 
euch  regulation  is  not  only  the  act  of 
the  secretary,  but  of  the  president,  and 
is  therefore  an  "executive  act"  of 
which  the  courts  take  judicial  notice. 
U.  S.  V.  Barnhart  (D.  C.  1887)  33  Fed. 
459.  461,  462. 

Under  the  department's  rules  a  field 
survey  of  a  township  held  insufficient 
to  designate  school  sections,  so  as  to 
vest  title  thereto  in  the  state  prior  to 
the  filing  of  certified  and  approved  du- 
plicate plats  in  the  local  land  office.  U. 
S.  V.  CowUshaw  (D.  0.  1913)  202  Fed. 
317. 
/  13.  — -  Effect  upon  equitable  titles 
of  subsequent  rules  or  modificationsd— 
I  The  equitable  title  to  land  acquired  by  a 
^  lawful  entry  cannot  be  devested  or  af- 
fected by  subsequent  decisions  of  the 
land  department,  or  subsequent  rules 
or  modification  of  rulee  of  practice 
therein.  Germania  Iron  Co.  v.  James 
(1898)  89  Fed.  811,  32  C.  C.  A.  348; 
James- V.  Germania  Iron  Co.  (1901)  107 
Fed.  597,  46  C.  C.  A.  476  (appeal  dis- 
missed [1904]  25  Sup.  Ct.  786,  195  U. 
'  S.  638,  49  L.  Ed.  356) ;  Howe  v.  Parker 
(1911)  190  Fed.  738,  111  C.  C.  A.  466. 

V      14. Judicial  notice  of  rules.— The 

courts  take  judicial  notice  of  the  rules 
and  regulations  of  the  general  land  of- 
fice, and  such  rules  need  not  be  plead- 
ed or  proven.  Leonard  v.  Lennox 
(1910)  181  Fed.  760,  104  C.  C.  A.  296; 
U.  S.  V.  Bcdgood  (D.  C.  1891)  49  Fed. 
54;  Peters  v.  U.  S.  (1894)  33  Pac.  1031, 
2  Okl.  116;  Stansbury  v.  U.  S.  (1894) 
37  Pac.  1083,  2  Okl.  151;  Dempsev  v. 
U.  S.  (1894)  44  Pac.  382,  2  Okl.  151. 
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15.—  Repeal   or   abrogation.f~Nei- ^ 

ther  the  Secretary  of  the  Interior  nor 
the  commissioner  of  the  general  land 
office  has  power  to  make  a  retroactive 
decision  abrogating  rules  of  the  land  de- 
partment Germania  Iron  Co.  v.  James 
(1898)  89  Fed.  811,  813,  817,  32  O.  C. 
A.  348. 

Rules  of  practice  of  the  land  depart- 
ment of  the  United  States  formally  es- 
tablished and  promulgated  by  authority  ^. 
of  the  secretary  of  the  interior  can  be 
repealed  or  abrogated  by  like  formal  ac- 
tion and  publication  only."  Decisions  or 
opinions  of  the  secretary  and  the  com- 
missioner in  contests  between  claimants 
for  specific  tracts  of  land  ignoring  or 
violating  rules  neither  repeal  nor  modi- 
fy them.  James  v.  Germania  Iron  Co. 
(1901)  107  Fed.  597,  46  C.  C.  A.  476, 
appeal  dismissed  (1904)  25  Sup.  Ct 
786,  195  U.  S.  638,  49  L.  Ed.  356. 

16.  Presumption    of    regularity.— The,  ^ 

presumption  of  law  is  in  favor  of  the  (   ^  .  y' 
regularity    of    all    proceedings    in    the  •  ^^^ 
land  office  anterior  to  the  issuance  of  >     ' 
the  patent     Harkrader  v.  Carroll   (D. 
C.    1896)    76    Fed.    474;     Hestres    v. 
Brennan   (1875)  50  Cal.   211;   Rierson 
V.  St  Louis  &  S.  F.  Ry.  Co.  (1898)  51 
P.  901,  59  Kan.  32;  Newport  v.  Cooper 
(1836)  10  La.  155. 

It  will  be  presumed  that  a  decision 
by  the  Secretary  of  the  Interior  that 
certain  lands  were  within  reserved  ter- 
ritory,  and  not  subject  to  private  en- 
try, was  based  upon  facts  which  it 
was  his  duty  to  ascertain  and  deter- 
mine the  effect  of,  and  upon  reasons 
which  he  deemed  adequate.  McKenzie 
V.  Fisher  (1913)  40  App.  D.  C.  74. 

When  it  appears  that  the  commis- 
sioner has  withdrawn  railroad  land 
from  pre-emption,  it  will  be  presumed 
that  it  was  withdrawn  by  the  direction 
of  the  secretary  of  the  interior. 
Weaver  v.  Fairchild  (1875)  50  Cal.  360. 

Where  nothing  appears  to  the  con- 
trary, every  intendment  must  be  that 
the  local  land  officers  did  their  duty. 
Randall  v.  Edert  (1862)  7  Minn.  450 
(Gil.  359). 

The  presumption  is  in  favor  of  the 
correctness  of  the  action  of  the  officers 
designated  to  execute  the  laws  made 
for  that  purpose  in  canceling  a  pre- 
emption entry  for  fraud.  Hill  v.  Mil- 
ler (1865)  36  Mo.  182. 

No  presumption  will  arise  in  favor 
of  the  validity  of  an  award  of  land  by 
the  Commissioner  of  the  General  Land 
Office  during  the  life  of  a  lease  as 
against  the  validity  of  his  action  in 
making  the  lease.  Buchanan  v.  Barns- 
ley  (Tex.  Civ.  App.  1908)  112  S.  W. 
118. 

In  a  proceeding  to  review  a  decision 
of  the  secretary  of  the  interior  on  a 
question  of  title  to  land,  it  will  be  pre- 
sumed that  the  secretliry  found  as 
proved  sufficient  facts  to  support  his 
judgment,  where  his  findings  of  fact 
are  not  set  out,  but  the  evidence  on 
which  the  judgment  is  based  is  outUn- 
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ed.     Wiseman  y.  Eaatman  (1899)  57  P. 
398,  21  Wash.  163. 

17.  Cancellation  of   entry^Power  to 

>ailQ«l.— The  Commissioner  of  the  Gen- 

"ul  Xjand  Office  has   power  to  cancel 

entry.       Harkness     v.     UnderhiU 

M)    1    Black,   316,  323,   17  L.    Ed. 

J8;  U.  S.  V.  Steenerson  (1892)  50 
xj'ed.  504,  1  C.  C.  A.  552;  Bates  v. 
Herron  (1859)  35  Ala.  117;  Bellows  v. 
Todd  (1872)  34  Iowa,  18;  Darcy  v.  Mc- 
Carthy (1886)  35  Kan.  722,  12  Pac 
104;  Betrtls  v.  Amonett  (1849)  4  La. 
Ann.  303;  Scuddy  v.  Shaffer  (1855)  10 
La.  Ann.  133;  Forman  v.  Healey  (N. 
D.  1909)  121  N.  W.  1122;  Pierce  v. 
Frace  (1891)  2  Wash.  St.  81,  26  Pac 
192;  Oi-chard  v.  Alexander  (1891)  2 
Wash.  St.  108,  26  Pac.  196. 

The  IsLnd  department  may  investigate 
the  bonet  fides  of  a  homestead  claim, 
and  cax&cel  the  same,  if  no  patent  has 
iflsned.  Holmes  v.  State  (1895)  108 
Ala.   24,    18  South.  529. 

^^  i^e  sisters  and  receivers  sell  land 
not  Butkject  to  sale  by  law,  their  acts 
are  void  for  want  of  authority,  and 
the  commissioners  of  the  general  land 
office  may  suspend,  if  not  annul,  titles 
granted  by  them,  until  congress  or  the 
courts  can  act  Barton's  Ex'x  v. 
Bempkin  (1841)  19  La.  510. 

^  register  and  receiver,  with  the  ap- 
probation of  the  commissioner  of  the 
general  land  office,  have  power  to  can- 
cel a  certificate  of  entry.  Dickinson 
▼.  Brown  (1847)  17  Miss.  (9  Smedes  & 
M.)   ISO. 

The  ccmmissioner  of  the  general  land 
office  hag  no  authority,  where  the  re- 
•  ceiver  bas  taken  the  price  of  land,  and 
given  a  receipt  therefor,  to  cancel  the 
entire  entry,  because  of  a  conflict  as  to 
®*|©  of  the  tracts  embraced  therein, 
^thout  first  giving  the  party  in  in- 
terest the  right  of  election  as  to 
Whether  he  desires  to  retain  tbe  tract 
^ot  iti  controversy.  Cornelius  v.  Kes- 
^  (1883)  58  Wis.  237,  16  N.  W.  550. 

0 

.  '^o  «-.—  Power  to  cancei  as  affected 
Jy  subsequent  transfer^-The  power  of 
J"®  Commissioner  to  cancel  an  entry 
If  ^^t  affected  by  a  transfer  of  the  land 
!?L  the  entryman.  Swigart  v.  Walker 
<1802)  49  Kan.  100,  30  Pac  162;  Fer- 
J**^  V.  Winch  (1892)  50  Kan.  79,  31 
r*;^-  665;  Parsons  v.  Venzke  (1894) 
1  ^.  D.  452.  61  N.  W.  1036,  50  Am. 
.  ^^    Itep.  6G9. 

,  '®«  ^—  Time     for     canceilatlon.^A 

ooiestead  entry  of  public  lands  of  the 
lj '^^e^i  States  may  be  canceled  for  fraud 
g^  ^Ue  officers-  of  the  land  department 
t^j^^^  after  final  proof  has  been  made, 
^^  tfccfore  the  issuing  of  the  patent. 
r***^x^can  Mortg.  Co.  of  Scotland  v.  Hop- 
V^^CX894)  64  Fed.  553.  12  C.  C.  A.  293 
p^*-x»ing  ju<J^ent    [C.    C.   18931    56 

V'?^-   250;   Sorrenson  v.  Same  (1891)  2 


-t^^V     ^7);    J<5es  V.  Meyers    (1891)   2 
^^«^o,  793,  26  Pac   215,  35   Am.   St. 

\ti??^^»  802,  26  Pac  218;   Judd  v.  Ran- 
^^    (1886)  36  Minn.  12,  29  N.  W.  589; 


Pfund    V.    Valley    Loan   &   Trust    Co. 

(1897)    72   N.   W.   480,   52   Neb.   473; 

CaldweU  v.  Bush  (1896)   6  Wyo.  342. 

45  Pac  488. 
The  land  department  has  jurisdiction 

to  cancel  an  original  entry   for  public 

lands  at  any   time  before  a  patent  is 

issued.      Hawley    v.    DiUer    (1900)    20 

Sup.  Ct  986,  989,  178  U.  S.  476,  44  L. 

Ed.    1157    (affirming    decree,    Diller   v. 

Hawley  [1897]  81  Fed.  651,  26  C.  C.  A. 

514) ;    Freese  v.  Rusk   (1894)  54  Kan. 

274,    38   Pac    255;     Haydel   v.   Nixon 
(1850)  5  La.  Ann.  558. 
The  commib"sioner  may  declare  void  a 

certificate  of  a  purchase  of  lands  the 

law  forbids  to  be  sold.    Wilson  v.  Fine 
(C.  C.  1889)  40  Fed.  52,  54,  5  L.  R.  A. 

141;    Garfield  v.  United  States   (1908) 

31  App.  D.  C.  338;    Guidry  v.  Woods 
(1841)  19  La.  334.  36  Am.  Dec  677. 

The  power  of  the  commissioner  of » 
the  general  land  office  to  cancel  en- 
tries of  public  lands  after  final  proof 
has  been  made  and  a  final  certificate 
issued  extends  only  to  cases  of  en- 
tries made  upon  false  testimony  or 
without  authority  of  law.  Stimson  v. 
Clarke  (C.  C.  1801)  45  Fed.  760.  ■ 

The  land  department  has  no  authori-   j 
ty  of  its  own  motion  to  set  aside  or    i 
cancel  the  final  certificate  of  a  settler 
under  the  pre-emption  law.     American 
Mortg.  Co.  of  Scotland  v.  Hopper  (C. 
C.  1891)  48  Fed.  47. 

The  commissioner  of  the  general  land 
office  or  the  secretary  of  the  interior 
had  power  to  cancel  a  pre-emption  entry 
after  the  local  land  officers  have  ap- 
proved the  evidences  of  settlement  and 
improvement,  received  the  purchase 
money,  and  issued  the  receiver's  final 
receipt.  Parsons  v.  Venzke  (1894)  61 
N.  W.  1036,  4  N.  D.  4rA  50  Am.  St 
Rep.  669,  affirmed  (1890)  17  Sup.  Ct 
27, 164  U.  S.  89,  41  L.  Ed.  360. 

20.  — »  Grounds    for   canoeliatlonw— 

Fraud  in  the  entry  or  selection,  or 
any  mistake  of  law  or  lack  of  authority 
on  the  part  of  the  officers  of  the  Land 
Department  to  make  the  entry,  sale, 
or  exchange,  as  the  case  may  be,  of  the 
public  lands,  may  be  inquired  into  and 
determined  by  that  department  at  any 
time  prior  to  the  issuance  of  patent 
Northern  Pac  Ry.  Co.  v.  U.  S.  (1910) 
176  Fed.  706,  101  C.  C.  A.  117,  affirm- 
ing judgment  U.  S.  v.  Northern  Pac 
Ry.  Co.  (C.  C.  1909)  170  Fed.  498,  and 
appeal  dismissed  (1912)  32  Sup.  Ct 
533,  223  U.  S.  746,  56  L.  Ed.  640. 

Where,  before  a  patent  is  issued,  the 
commissioner  of  the  general  land  office 
is  advised  that  the  assignment  of  a 
bounty  warrant  which  has  been  located 
by  the  assignee  is  a  forgery,  he  has  pow- 
er to  suspend  further  proceedings  un- 
der the  entry,  and,  upon  a  proper  show- 
ing, to  vacate  it.  Durham  v.  Hussman 
(1893)  88  Iowa.  29,  55  N.  W.  11. 

21. Necessity     for     notice     and 

hearing-— The  power  of  the  Land  De-   \ 
partment   to  review  its   prior   rulings, 

(365) 


-\ 


I: 


i 


§  699 

'  and  to  cancel  existing  entries,  while  the 
legal  title  remains  in  the  United  States, 

:  is  not  unlimited  or  arbitrary,  and  can 
be  exercised  only  after  notice  to  par- 
tiesr  in  interest  and  due  opportunity  for 

1  a    full    hearing.      Peyton    v.    Desmond 

'  (1904)  129  Fed.  1,  63  C.  0.  A.  651. 

The  decision  of  the  Land  Department 
on  questions  of  fact  inyolving  the  can- 
cellation of  an  entry  and  in  awarding 
the  land  to  a  party  entitled  thereto  is 
final  and  conclueive,  if  the  parties  in- 
terested had  an  opportunity  to  be 
heard.  Forman  v.  Healey  (N.  D.  1909) 
121  N.  W.  1122. 

Disregard  of  rules  as  to  a  hearing  on 
the  question  of  the  cancellation  of  an 
entry,  if  any,  which  does  not  result  in 
the  loss*  of  an  opportunity  to  be  heard, 
will  not  affect  the  decision  of  the  Land 
Department.     Id. 

Though  the  land  department  may  can- 
cel a  desert  land  entry  for  fraud,  or 
on  the  ground  that  the  land  is  non- 
desert  land,  after  a  hearing,  of  which 
the  entryman  has  notice,  a  cancella- 
tion without  such  hearing  and  notice  ie 
a  nullity.  Delles  v.  Second  Nat.  Bank 
(1897)  50  P.  190,  7  Wyo.  66,  75  Am. 
St.  Rep.  875. 

22.  -i—  Form  of  Judgment  of  can- 
cei|ation.^A  letter  of  the  secretary  of 
the  interior  to  the  commissioner  of  the 
general  land  oflSce  saying,  "Your  judg- 
ment from  which  an  appeal  has  been 
taken  ♦  ♦  ♦  is  affirmed,"  is  a  judg- 
ment of  cancellation,  being  relative  to  a 
protebt  against  issuance  of  a  patent, 
on  the  ground  of  fraud  in  obtaining  re- 
ceipts for  entry  on  land,  in  which  mat- 
ter the  commissioner  had  rendered  a  de- 
cision of  cancellation  of  the  entry.  Mur- 
ray V.  Polglase  (1896)  17  Mont.  455,  43 
Pac.  505. 

23.  -i—  Effect  of  cancellation.— As  to 

the  conclusiveness  of  cancellation  see 
line  "Finnlity  and  conclusiveness  of  de- 
cisions," post,  under  this'  section. 

The  land  department  has  jurisdiction 
to  permit  an  amended  entry  to  be  made 
and  to  cancel  an  entry  on  the  ground  of 
fraud,  and,  having  done  eo  in  a  par- 
ticular proceeding,  and  determined  that 
a  fraud  was  perpetrated  on  the  govern- 
ment by  one  making  an  entry  conflicting 
with  an  amended  entry  permitted  to  be 
made,  and  that  his  entry  was  fraudulent, 
his  alleged  rights  thereunder  were  void 
ab  initio.  Baldwin  Star  Coal  Co.  v. 
Quinn  (1909)  105  P.  1101,  46  Colo.  590. 

The  cancellation  of  an  entry  by  the 
commissioner  of  the  general  land  of- 
fice does  not  vacate  the  entry,  he  not 
being  a  judicial  officer,  and  his  deter- 
mination as*  to  the  validity  of  the  sale 
concludes  no  one  in  his  rights.  Brill  ▼. 
Stiles  (1864)  35  111.  305,  85  Am.  Dec. 
364. 

A  statement  of  the  commissioner  of 
the  general  land  office  in  a  letter,  to  the 
effect  that  he  has  canceled  a  certificate, 
does  not  amount  to  an  eviction  which 
should  rescind  a  sale  between  third  per- 
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sons.  McDonold  v.  Yaughan  (1859)  14 
La.  Ann.  716. 

24.  Appeal  and  review.— Pending  ap- 
peal from  an  order  of  the  local  land 
office  rejecting  a  desert  land  entry, 
the  local  office's  decision  was  suspend- 
ed, and  the  officers  thereof  were  with- 
out jurisdiction  to  deliver  a  patent  to 
another  under  a  homestead  entry.  An- 
derson V.  Woodward  (Colo.  1914)  140 
Pac.  198. 

There  being  no  fixed  time  in  which 
appeals  from  registers  and  receivers 
shall  be  taken  to  the  department  at 
Washington,  a  reasonable  time  will  be 
understood.  Moore  v.  Fields  (1860)  1 
Or.  317. 

A  party  aggrieved   by  an  erroneous  ^ 
decision  of  the  federal  Land  Depart-  | 
ment    must    exhaust   his    remedies    in  i 
that  department  before  he  can  resort 
to  the  courts,  and,  where  one  institut- 
ing   a   contest    in   a    local    land    ofilce  ' 
against  a  homestead  entry  did  not  ap- 
peal to  the  General  Land  Office  or  to 
the  Secretary  of  the  Interior  from  an 
order   dismissing    the   contest   because 
not  sufficiently  regular  to  constitute  a 
valid   contest,   he   was  bound   thereby, 
and  he  could  not  resort  to  the  courts. 
Kendall  v.  Long  (Wash.  1911)  119  P.  9. 

On  certiorari  a  finding  by  the  com- 
nussioner  of  public  lands,  based  on  ev- 
idence, cannot  be  upheld  because  he 
was  not  confined  to  evidence  taken  at 
the  hearing.  Crouch  v.  Ross  (Wash. 
1914)  145  Pac.  87. 

25. Matters       reviewable.— The 

jurisdiction  of  the  Land  Department 
over  public  lands  continues  so  long  as 
the  legal  title  remains  in  the  United 
States,  and  the  decisions  and  rulings 
of  that  department  in  proceedings  to 
acquire  title  to  such  lands,  prior  to  the 
act  which  passes  the  legal  title  from 
the  government,  are  interlocutory,  and 
are  as  much  open  to  review  or  reversal 
by  the  Land  Department,  while  the  le- 
gal title  remains  in  the  United  States, 
as  are  the  interlocutory  decrees  of  a 
court  open  to  review  upon  the  final 
hearing.  Peyton  v.  Desmond  (1904) 
129  Fed.  1,  63  C.  C.  A.  651. 

The  decision  of  the  register  and  re- 
ceiver, upon  a  pre-emption  claim,  is 
examinable  by  the  commissioner  of  the 
general  land  office,  for  fraud,  if  not 
for  mistake.  Wynn  v.  Garland  (1855) 
16  Ark.  440. 

A  decision  of  the  United  States  land 
department  cannot  be  reviewed  be- 
cause of  fraud,  where  an  issue  as  to 
the  existence  of  the  fraud  was  made 
before  the  department,  and  evidence 
was  offered  in  support  thereof.  Wise- 
man V.  Eastman  (1899)  57  P.  398,  21 
Wash.  163. 

26. Notice  of  motion  for  review. 

—See  Acers  v.  Snyder  (1899)  8  OkL 
659,  58  Pac.  780. 

27.  Review  by  succeeding  secre- 
tary.—The  decision  of  a  secretary    of 
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the  interior  on  a  contest  preliminary 
to  the  issuance  of  patent  to  public 
lands  cannot  be  invoked  to  preclude  a 
re-examination  by  a  successor,  on  the 
principle  of  res  judicata.  Beley  ▼. 
Naphtaly  (1898)  18  S.  Ct.  354,  160  U. 
S.  353,  42  L.  Ed.  775  (affirming  [1896] 
19  C.  C.  A.  392,  73  Fed.  120);  Gage 
V.  Gunther  (1902)  68  Pac.  710,  136 
Cal.  338,  89  Am.  St.  Rep.  141. 

The  Secretary  of  the  Interior,  having 
complete  jurisdiction  of  a  contest  be- 
fore the  Land  Department,  is  not  bound 
^y  prior  findings  of  fact  made  by  his 
predecessor.  Beley  v.  Naphtaly  (1898) 
18  Sup.  Ct  354,  358,  169  U.  S.  353, 
'*2  L,  Ed.  775;  Greenameyer  v.  Coate 
(1909)  29  S.  Ct.  345,  348,  212  U.  S. 
4^,  53  L.  Ed.  587,  affirming  decree 
U907)  88  Pac.  1054,  18  Okl.  160. 

The  ruling  of  a  secretary  of  the  in- 
terior finally  disposing  of  an  applica- 
tion to  purchase  public  land  may,  on  a 
reasonable  application,  be  reconsidered 
and  reversed   by   his   successor,   when 
no  steps  have   been  taken  looking  to 
the  conclusion  of   the   proceedings,   in 
accordance  with  the   original  decision. 
^eley  v.  Naphtaly  (1806)  73  Fed.  120, 
J^  a  C.  A.  392,  distinguishing  Noble  v. 
Ifmon  River  Logging  R.  Co.  (1898)  13 
^ap.  Ct.  271,  147  U.  S.  165,  37  L.  Ed. 
123,  and  U.  S.  v.  Stone  (1864)  2  WalL 
525,  17  I,.  Ed.  765,  and  following  aty 
of  New    Orleans   v.    Paine    (1893)    13 
Sop.   Ct.  303,  147  U.  S.  261,  37  L.  Ed. 

^   secretary  of  the  interior  has  no 
power   to  annul  a  decision  of  his  prede- 
cessor   ^w'hich  determines  the  rights  of 
we  Parties  to  a  contest  for  entry  of 
public    lands;  such  determination  being 
a  ia<licial  act,  which  can  only  be  re- 
vievocl    by  the  courts.    Emblem  v.  Lin- 
^In     r^and    Co.    (1900)    102   Fed.    559, 
ff  G.    o.  A.  49»,  affirming  order  (1899) 
»»  F'ea.    710,  and  decree  affirmed  (1902) 
22  S-    Ot.  523,  184  U.  S.  660,  46  L.  Ed. 

iOO. 

A  ^iooision  of  a  Secretary  of  the  In- 
tenor"^  oonceming  the  public  lands,  gen- 
A  ^^^  ^*®  intention  and  application, 
and  covering  all  lands  within  the  de- 
scni>tioii  of  certain  statutes,  is  obliga- 
^°'^  ^l>on  his  successors,  who  can  nei- 
ther reverse  his  rulings  nor  reopen  the 
controversy  by  transferring  a  claim 
jj*^*^  covered  by  the  decision  to  the 
uurt  of  Claims,  under  the  Bowman 
ff^-  State  of  IlUnois  v.  U.  S.  (1885) 
\^t.    CL  342, 


Stat^, 


^8  of  procedure  of  the  United 
'9  land  department  pertaining  to  a 
Ti^^^®^  of  a  decision  of  the  secre- 
"^  of  the  interior  cannot  deprive  a 
B^^eeding  secretary  of  authority  to 
tcv\^^  a  decision  of  his  predecessor. 
Gage  ^  Gunther  (1902)  68  P.  710,  136 
^^-  ^38,  89  Am.  St.  Rep.  141. 

VJnder  R.   S.   §  453,  incorporated  in 
tjus   section,   the  decision   of  a  secre- 
^^y  reversing  the  commissioner's  de- 
cision on  a  contest  preliminary  to  is- 
f'^^^ce  of  a  patent  to  public  lands  is 


not  such  a  final  determination  of  the 
controversy  as  to  preclude  his  succes- 
sor from  a  re-examination  of  the  deci- 
sion.   Id. 

28.  Review  by  succeeding  Com- 
missioner.—Commissioner  of  the  Gen- 
eral Land  Office  cannot  annul  or  can- 
cel the  act  of  his  predecessor.  Lane  v. 
Watts  (1913)  41  App.  D.  C.  139,  de- 
cree affirmed  (1914)  34  S.  Ct  965,  234 
U.  S.  525,  58  L.  Ed.  1440. 

Irregularity  of  proceeding  warrants 
the  Commissioner  of  the  General  Land 
Office  in  reviewing  the  decision  of  his 
predecessor.  Morse  v.  Odell  (Or. 
1907)  89  Pac.  139. 

29.  Finality  and  conclusiveness  of  de- 

cisionSi^-0?he  decisions  of  the  general 
land  office  are  unassailable  by  the 
courts,  except  by  direct  proceedings. 
Cragin  ▼.  Powell  (1888)  9  Sup.  Ct.  203, 
206,  128  U.  S.  691,  32  L.  Ed.  566; 
Knight  V.  United  Land  Ass'n  (1891)  12 
Sup.  Ct.  258,  262,  142  U.  S.  161,  35 
L.  Ed.  974;  Hartman  v.  Warren  (1896) 
76  Fed.  157,  22  C.  C.  A.  30;  New  Dun- 
derberg  Min.  Co.  v.  Old  (1897)  79  Fed. 
598,  25  C.  C.  A.  116;  James  v.  Ger- 
mania  Iron  Co.  (1901)  107  Fed.  597, 
46  C.  C.  A.  476  (appeal  dismi^-sed 
[1904]  25  Sup.  Ct.  786,  195  U.  S.  638, 
49  L.  Ed.  356) ;  Mora  v.  Foster  (C.  C. 
1875)  Fed.  Cas.  No.  9,784;  Le  Marchel 
V.  Teegarden  (C.  C.  1904)  133  Fed. 
826;  U.  S.  V.  Cain-Bonness  Lumber  & 
Timber  Co.  (D.  C.  1914)  215  Fed.  212; 
Rogers  ▼.  De  Cambra  (1900)  60  P.  863, 
132  Cal.  502,  affirmed  (1901)  64  P. 
894,  132  Cal.  502;  Missouri,  K.  &  T. 
Ry.  Co.  V.  Pratt  (1902)  67  P.  464,  64 
Kan.  118;  Kinney  v.  Degman  (1882)  12 
Neb.  237,  11  N.  W.  318;  Abbott  v.  Per- 
ry (Okl.  1915)  149  Pac.  202. 

Decision  of  Secretary  of  Interior  that 
patents  to  public  lands  should  issue  held 
not  conclusive  against  the  government, 
suing  to  cancel  such  patents  for  fraud. 
Linn  &  Lane  Timber  Co.  v.  U.  S. 
(1915)  35  Sup,  Ct.  440,  236  U.  S.  574, 
59  L.  Ed.  725,  affirming  decrees  (1912) 
196  Fed.  593,  116  C.  C.  A.  267,  and 
(1913)  203  Fed.  394,  121  C.  C.  A.  498. 

Judgments  of  the  land  department 
permitting  entries  of  land  and  the  pat- 
ents based  thereon  bind  aU  the  parties 
to  the  proceedings,  but  do  not  estop 
those  who  were  not,  and  were  not  re- 
quired to  be,  parties  from  establishing 
the  truth  as  to  any  facts  material  to 
their  claims  in  any  litigation  between 
them  and  the  holders  under  the  patents*. 
Uinta  Tunnel  Min.  &  Transp.  Co.  v. 
Creede  &  Cripple  Creek  Min.  &  MiU. 
Co.  (1902)  119  Fed.  164,  57  C.  C.  A. 
200,  judgment  affirmed  (1905)  Creede 
&  Cripple  Creek  Min.  &  Mill.  Co.  v. 
Uinta  Tunnel  Min.  &  Transp.  Co.,  25 
Sup.  Ct.  266,  196  U.  S.  337,  49  L.  Ed. 
501. 

The  rulings  of  the  Land  Department 
are  persuasive  and  should  not  be  over- 
ruled without  good  reason,  but  they  are 
not  conclusive  upon  the  courts.     Hem- 
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mer  v.  U.  S.  (1912)  204  Fed.  898,  123 
C.  C.  A.  194,  reversing  decree  U.  S.  v. 
Hemmer  (D.  C.  1912)  195  Fed.  790. 

The  doctrine  of  the  conclusiveness  of 
judgments  and  decrees  of  courts',  as  be- 
tween those  who  are  parties  to  the  liti- 
gation, is  not  applicable  to  the  United 
States  in  regard  to  the  proceedings  be- 
fore the  land  officers  in  granting  patents 
for  the  public  land.  U.  S.  v.  Rose  (C. 
C.  1885)  24  Fed.  196. 

While  the  Land  Decisione  of  the  In- 
terior Department  are  not  binding  on 
the  federal  courts,  yet,  when  the  con- 
struction of  a  doubtful  or  obscure  stat- 
ute by  the  department  has  been  uni- 
form, the  court  will  accept  such  inter- 
pretation as  the  proper  one.  U.  S.  ▼. 
Burkett  (D.  C.  1907)  150  Fed.  208. 

As  between  the  government  and  those 
seeking  to  become  purchasers  or  gran- 
tees of  the  public  lands,  the  final  action 
of  the  Land  Office  has  always  been  re- 
garded as  final  by  the  judiciary.  Hale 
V.  U.  S.  (1874)  10  Ct.  CL  289. 

On  the  determination  of  a  contest  in 
the  land  office,  there  is  no  error  in  ad- 
mitting in  evidence  the  decision  of  the 
land  department,  in  a  suit  to  quiet  title, 
though  s-uch  decisions  have  not  the  for- 
malities of  judgments.  Potter  v.  Ran- 
dolph (1899)  58  Pac.  905,  126  Cal.  458. 

The  decision  of  the  general  land  office 
being  subject  to  an  appeal  to  the  sec- 
retary of  the  interior  is  not  technically 
res  judicata.  Butler  v.  Watte  (1858) 
13  La.  Ann.  390. 

United  States  grant  of  land  over  op- 
position in  which  the  question  of  pos- 
session alone  was  considered  held  not 
res  judicata  in  subsequent  possessory 
action  by  the  parties  who  had  opposed 
the  grant.  Smith  v.  Grant  Timber  & 
Mfg.  Co.  (1912)  58  South.  153,  130  La, 
471. 

Though  the  action  of  the  land  office 
in  issuing  a  patent  to  public  land  be  con- 
sidered as*  conclusive  as  the  judgment 
of  a  judicial  tribunal,  it  may  be  over- 
thrown where  the  circumstances  indi- 
cate a  lack  of  jurisdiction  of  the  sub- 
ject-matter or  of  the  person  whose 
rights  are  involved  which  would  render 
a  judgment  void.  Tonopah  &  G.  R.  Co. 
V.  Fellanbaum  (Nev.  1910)  107  Pac. 
882. 

The  proceedings  before  the  secretary 
in  matters  pertaining  to  the  disposal  of 
the  public  lands  are  not  void  by  reason 
of  failure  to  give  notice  to  interested 
parties*.  The  secretary  has  power  to 
determine  all  such  matters  on  his  own 
motion,  and  mere  irregularities  will  not 
render  such  proceedings  void.  Acers  v. 
Snyder  (1899)  58  Pac.  780,  8  Okl.  659. 

A  finding  by  the  Secretary  of  the  Inte- 
rior that  a  subsequent  contest  is  not  a 
separate  action,  but  merely  a  proceeding 
supplemental  to  the  original  contest 
brought  before  him,  will  in  a  collateral 
action  be  adopted  by  the  courts  of  the 
territory.  Best  v.  Frazier  (1906)  85  P. 
1110,  16  Okl.  523. 

The  findings*  of  the  secretary  of  the 
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interior  under  former  Act  Cong.  March 
14,  1864,  approving  the  selections  of 
land  sold  by  territorial  authorities  pri- 
or to  its  passage,  are,  in  the  absence  of 
fraud,  conclusive.  Keane  v.  Brygger 
(1891)  3  Wash.  St  338,  28  Pac.  653. 

30, Judicial  or  discretionary  acts. 

—The  land  officers  of  the  United  States, 
on  the  hearing  and  determination  of  a 
contest  between  two  rival  claimants  of 
the  right  to  purchase  a  tract  of  public 
land  under  the  land  laws  of  the  United 
States,  act  judicially,  and  their  judg- 
ment is  conclusive  at  law.  Litchfield  v. 
Register  (C.  C.  1868)  Fed.  Gas.  No.  8,- 
388;  Plummer  v.  Brown  (1886)  70 
Cal.  544,  12  Pac.  464;  Lewis  v.  Lewis 
(1845)  9  Mo.  183,  43  Am.  Dec.  540. 

Where  the  power  of  the  officers  of 
the  land  department  of  the  United 
States  is  judicial  or  purely  discretion- 
ary, their  acts  and  decisione  are  con- 
clusive. State  V.  Bachelder  (1861)  5 
Minn.  223  (GU.  178),  80  Am.  Dec.  410; 
Garton  v.  Cannada  (1867)  39  Mo.  357. 

Neither  injunction  nor  mandamus*  will 
lie  against  an  officer  of  the  Land  De- 
partment to  control  him  in  discharging 
an  official  duty  which  requires  the  exer- 
cise of  his  judgment  and  discretion.  U. 
S.  V.  Hitchcock  (1903)  23  Sup.  Ct.  608^ 
701,  190.U.  S.  316,  47  L.  Ed.  1074. 

The  question  whether  certain  land  ia 
open  for  settlement  or  has  passed  under 
a  railroad  grant  requires  the  exercise  of 
judicial  power  and  discretion  by  the  land 
department,  with  which  the  courts  of 
the  United  States*  cannot  interfere  by 
injunction  or  otherwise.  Sioux  City  & 
St.  P.  R.  Co.  V.  U.  S.  (C.  C.  1888)  34 
Fed.  835. 

The  act  of  the  Secretary  of  the  Inte- 
rior in  approving  or  rejecting  a  railroad 
indemnity  land  selection  is  not  merely 
formal  or  ministerial,  but  judicial  and 
not  subject  to  review  by  judicial  man- 
date. Southern  Pac.  R.  Co.  v.  Arnold 
(1912)  124  Pac.  829,  162  Cal.  726. 

The  action  of  the  register  and  receiv- 
er of  a  United  States  land  office,  in  ac- 
cepting the  proofs  furnished  by  a  pre- 
emptioner  as  satisfactory,  and  receiving 
his  money  and  issuing  to  him  the  usual 
duplicate,  is  a  judicial  determination  of 
his  rights,  which  is  conclusive  in  all 
collateral  proceedings.  Boyce  v.  Dan^ 
(1874)  29  Mich,  146. 

The  allowance  of  an  application  to- 
contest  the  final  entry  of  public  land  is, 
by  rule  of  the  Land  Office,  vested  with 
the  Commissioner  of  the  General  I^nd 
Office,  and  the  courts  will  not  interfere 
with  his  discretion  unless  it  is  a  denial 
of  a  clear  right.  Parrjman  v.  Cunning- 
ham (1905)  82  Pac.  822,  16  Okl.  94. 

31.  —  Jurisdiction  to  receive  appil* 
cations.— The  refusal  of  subordinate  of- 
ficials of  the  Land  Department,  acting 
under  instructions,  to  accept  an  appli- 
cation to  purchase  coal  lands  in  the 
United  States,  is  not  subject  to  review 
In  the  courts.     Plested   y.  Abbey,  33 
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Sup.     Ct.  503,  228  U.  S.  42,  67  Ii.  Ed. 

T*he  <3eci8ion  of  the  Land  Department 
boldixis  that  a  local  land  office  had  no 
juri»<aiction  to  receive  an  application 
for  9.  patent  is  binding  in  an  action  in 
wIuoIk  -the  validity  of  the  patent  is  in- 
volved. McKnight  v.  El  Paso  Brick  Co. 
(N.    AH.    1911)  120  Pac.  694. 

32.     ■  Questions  of  fact  In  general. 

—In    lUAtters  passed  on  by  the  land  of- 
fice,   «.iid  which  are  open  for  review  by 
the     courts,   the  findings  of  fact  made 
In^  t.li.e    land  department  are  final,  and 
win     not  be  reviewed  in  the  courts,  in 
tbe      &l>8ence    of   fraud,   imposition,    or 
iniBtake    Carr  v.'  Fife  (1895)  15  Sup. 
Ct.   427,  430,  156  U.  S.  4W,  3»  L.  Ed. 
608     (affirming  decree  [C.  C.  1801]  44 
Fe^a.     713,   and    [C.   C.    1891]   45   Fed. 
209)  ;     Johnson  v.  Drew  (1898)  18  Sup. 
Ct.    8O0,  171   U.   S.  93,  43  L.   Ed.  88 
(affirming   [1894]   15   So.  780,   84  Fla. 
ISO)  ;    De  Cambra  v.  Rogers  (1903)  23 
Sttp,    Ct  519,  520,  189  U.   S.   119,  47 
]*-     EJd.    734    (affirming   Rogers   v.    De 
^mbra  [1901]  04  Pac.   894,  132  CaL 
f2^.    which  affirmed  [1900]  60  Pac.  883, 
^32    OaL  502);  Hartwell  v.  Havighorst 
nOOi)    25   Sup.    Ct.    793,    196    U.    S. 
^S,     49  L.  Ed.   629    (affirming   decree 
[lOOXj    66    Pac.    337,   11    Okl.    189); 
^i^eenameyer  v.   Coate  (1909)  29  Sup. 
Ct.    345^  348^  212  U.  S.  434,  53  L.  Ed. 
J^7      (affirming    decree   [1907]    88   Pac 
1054,    18  Okl.   160);   Daniels  v.   Wag- 
5^"^    Ca915)  35  S.  Ct  740,  237  U.  S.  547, 
o»    L.  Ed.  1102,  L.  R.  A.  1916A,  1116 
i^^ersing  decree  [1913]  205  Fed.  235, 
1?S     c.  C.  A.  93);  Same  v.  Merrithew 
^XS)  36  S.  Ct.   747,  237  U.   S.   570, 
"®  I-».  Ed.  1113  (reversing  decree  Same 
▼-     Wagner   [1913]   205   Fed.   235,  125 
^-   O.  A  93);  Same  v.  Craddock  (1915) 
^  S.  Ct  749,  237  U.  S.  574,  69  L.  Ed. 
^^X8   (reversing  decree  Same  v.  Wag- 
S^i-    i:i913]  205  Fed.  235,  125  C.  C.  A. 
»^> ;    Sawyer  v.  Gray  (1915)  35  S.  Ct 
^2,    237  U.   S.  674,  59  L.   Ed.  1170; 
vi.  S.  T.  Northern  Pac.   R.  Co.  (1899) 
^  Fed.  864,  37  C.  C.  A.  290  (decree 
^rmed  [1900]  20  S.  Ct  706,  177  U.  S. 
^  44  L.  Ed.   836);   Peyton  v.  Des- 
mond (1904)  129  Fed.  1,  63  C.  C.  A, 
J?J»'    Le  Marchal   v.   Tegarden    (1909) 
*'5  .Fed.  682.  99  C.  C.  A.  2.S6  (revers- 
%  Judgment  Le  Marchel  v.  Teagarden 
/J--    O.    1907]   152  Fed.  662);  McGold- 
Ai^*    Lumber  Co.  v.  Kinsolving   (1915) 
tf K^F^'  819,  137  C.  C.  A.  377;  Aiken 
,;^*^erry   (C.   C.   1879)   Fed.  Cas.  No. 
fr*'    Bear  v.  Luse  (C.  C.  1879)  Fed. 
lft»4v^o-  l.l'^O;  Pengra  v.  Munz  (C.  C. 
J^*^    29  Fed.  830,  836;  Carr  v,  Fife 
nl  p.   1891)  44  Fed.  713;  Stimson  v. 
il^^Jte  (C.  C.  1891)  46  Fed.  760;  Pu- 
|r^  Mill  Co.  v.  Brown  (C.  C.  1893)  54 
oAr    ^7  (judgment  and  decree  affirm- 
i?^iJ893]  59  Fed.  36,  7  C.  C.  A   643); 
S^jP^Hna  V.  Atherton  (C.  C.  1908)  160 
1^    647;    Emmons    v.    U.    S.    (C.    0. 
r^)    175   Fed.   514;   Sullivan   v.   Da- 
^^^(D.  C.  1913)  202  Fed.  285-  West 
•    «idward    Rutledge   Timber   Co.    (D. 
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C.  1913)  210  Fed.  189;  Ayres  v.  IT.  S. 
(1907)  42  Ct  CI.  386;  Jeffords  v.  Hine 
(Ariz.  1886)  11  Pac.  351;  Hosmer  ▼. 
Wallace  (1874)  47  Cal.  461;  Rutledge 
V.  Murphy  (1876)  61  Cal.  388;  Hays  v. 
Stelger  (1888)  76  CaL  555,  18  Pac 
670;    Grant   v.    OUver   (1891)   91   CaL 

158,  27  Pac.  596;  Thompson  v.  Easier 
(1906)  84  Pac.  161.  148  Cal.  646,  113 
Am.  St  Rep.  321;  Mineral  Farm  Min. 
Co.  V.  Barrick  (1905)  80  P.  1055,  33 
Colo.  410;  O'ReUly  v.  Noxon  (Colo. 
1910)  113  P.  486;  White  v.  Whitcomb 
(1007)  90  P.  1080,  13  Idaho.  490;  Jack- 
son V.  Wilcox  (1837)  2  IlL  (1  Scam.) 
344;  Tatro  v.  French  (1885)  33  Kan. 
49,  5  Pac.  426;  Cooke  v.  Blakely  (1897) 
60  P.  981,  6  Kan.  App.  707;  Latt  Lum- 
ber Co.  V.  Faircloth  (1913)  61  So.  866, 
132  La.  906;  Louisville  &  N.  R.  Co.  v. 
Penn  (1915)  68  South.  859,  137  La. 
526;  Leech  v.  Rauch  (1859)  3  Minn. 
448;  State  v.  Batchelder  (1861)  6 
Minn.  223  (GiL  178),  80  Am.  Dec.  410; 
State  V.  Stevens  (1861)  5  Minn.  621 
(GiL  416);  O'Connor  v.  Gertgens  (1902) 
89  N.  W.  866,  85  Minn.  481  (affirmed 
Gertgens  v.  O'Connor  [1903]  24  S.  Ct 
94,  191  U;  S.  237,  48  L.  Ed.  103);  Sage 
V,  Maxwell  (1904)  99  N.  W.  42,  91 
Minn.  527;  Rush  v.  Valentine  (1882) 
12  Neb.  513,  11  N.  W.  746;  Van  Sant 
V.  Butler  (1886)  19  Neb.  351,  27  N.  W. 
299;  Whitehill  v.  Victorio  Land  &  Cat- 
tle Co.  (N.  M.  1914)  139  Pac.  184; 
Van  Patten  v.  Boyd  (N.  M.  1915)  150 
Pac.  917;  Parsons  v.  Venzke  (1894)  4 
N.  D.  462,  61  N.  W.  1036,  50  Am.  St 
Rep.  669;  MiUiken  v.  Starling's  Lessee 
(1847)  16  Ohio,  61;  Calhoun  v.  Violet 
(1806)  47  P.  479,  4  OkL  221;  Paine  v. 
Foster  (1896)  53  P.  109,  9  OkL  213 
(affirmed  [1899]  59  P.  252,  9  OkL  257); 
Id.  (1900)  00  P.  24,  9  Okl.  259;  Thorn- 
ton  V.  Peery  (1898)  54  P.  649,  7  OkL 
441;  Acers  v.  Snyder  (1899)  58  P.  780, 
8  Okl.  C59;  Cook  v.  McCord  (1899)  60 
Pac.  497.  9  OkL  200;  BertweU  v. 
Haines  (1900)  63  P.  702,  10  Okl.  469; 
Jordan  v.  Smith  (1903)  73  P.  308,  12 
Okl.  703;  Forney  v.  Dow  (1903)  73  P. 
1101,  13  OkL  258;  Parryman  v.  Cun- 
ningham (1905)  82  P.  822,  16  OkL  94; 
Rosa  v.  Stewart  (Okl.  1910)  106  P. 
870;  Abbott  v.  Perry  (Okl.  1915)  149 
Pac.  202;  Pacific  Live  Stock  Co.  v. 
Isaacs  (Or.  1908)  96  P.  460;  Harring- 
ton V.  Wilson  (1898)  74  N.  W.  1055,  10 
S.  D.  606;  Wiseman  v.  Eastman  (1899) 
57  P.  398,  21  Wash.  163;  Great  North- 
em  Ry.   Co.   V.   Hower   (1912)   125  P. 

159,  69  Wa«h.  380. 

33. Qualifications  for  entry  and 

patentd— The  determination  of  the  of- 
ficers of  the  Land  Department  as  to  the 
existence  of  facts  upon  which  the  right 
to  a  patent  is  based  is  conclusive 
against  collateral  attack  in  the  absence 
of  fraud,  imposition,  or  mistake.  Steel 
V.  St.  Louife',  S.  &  R.  Co.  (1882)  1  Sup. 
Ct.  389,  106  U.  S.  447,  27  L.  Ed.  226; 
Barden  v.  Northern  Pac.  R.  Co.  (1894) 
14  Sup.  Ct  1030,  103a  154  U.  S.  288, 
38  L.  Ed.  992;  Johnson  v.  Drew  (1898) 
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18  Sup.  Ct.  800,  802. 171  V.  S.  93,  43  L. 
Ed.  88;  U.  S.  v.  Oregon  &  C.  R.  Co.  (O. 
C.  1911)  188  Fed.  8C1;  Roberts  v. 
Southern  Pac.  Co.  (C.  C.  1911)  186 
Fed.  934:  Gage  v.  Gunther  (1902)  68 
Pac.  710,  136  Cal.  338,  89  Am.  St.  Rep. 
141;  Danforth  v.  Morrical  (1877)  84 
lU.  45G;  Ard  v.  Pratt  (1890)  43  Kan. 
419,  23  Pac.  646;    Clark  v.  Hall  (1869) 

19  Mich.  356;  Castner  v.  Gunther 
(1861)  6  Minn.  119  (Gil.  63);  Same  v. 
Echard  (1861)  6  Minn.  149  (Gil.  92); 
Village  of  Mankato  v,  Meagher  (1871) 

17  Mibn.  265  (Gil.  243) ;   HiU  v.  Miller 

(1865)  36  Mo.  182;   Stucker  v.  Duncan 

(1866)  37  Mo.  160;  Smiley  v.  Sampson 
(1871)  1  Neb.  56. 

The  allowance  of  a  homestead  entry 

18  a  determination  of  the  qualifications' 
of  an  applicant  for  such  entry  by  the 
land  department,  and  is  binding  upon 
the  courts,  so  long  as  the  entry  re- 
mains intact.  Hill  v.  McCord  (1904) 
25  Sup.  Ct.  96,  99,  195  U.  S.  395,  49 
L.  Ed.  251  (affirming  decree  McCord  v. 
Hill  [1903]  94  N.  W.  65,  117  Wis. 
306);  Brown  v.  Donnelly  (1899)  59 
Pac.  975,  9  Okl.  32;  Reservation  State 
Bank  v.  Hoist  (1903)  95  N.  W.  931,  17 
S.  D.  240,  70  L.  R.  A.  799. 

In  controversies'  as  to  conflicting 
claims  for  patents,  depending  on  the 
question  of  the  use  and  occupation  of 
a  located  claim,  the  decision  of  the  land 
commissioner  is  not  binding  on  the 
court.  Edwards  v.  Begole  (1903)  121 
Fed.  1,  57  C.  C.  A.  245;  Dilla  v.  Bohall 
(1879)  53  Cal.  709;  Powers  v.  Leith 
(1879)  Id.  711;  Hartman  v.  Smith 
(1887)  7  Mont.  19,  14  Pac.  648. 

A  finding  by  the  land  department  that 
an  applicant  for  a  patent  is  disqualified 
as  a  pre-emptor  because  he  had  filed 
a  former  declaratory  statement  as-  to 
other  lands  is  a  finding  of  fact,  and 
conclusive.  Where  fraud  has  been  prac- 
ticed, or  there  has  been  a  mistake  as  to 
the  law  applicable  to  the  facts,  a  court 
of  equity  may  give  relief,  but  the  mere 
question  of  fact,  depending  on  conflict- 
ing e\idence,  cannot  be  reviewed.  Bald- 
win V.  Starks  (1SS3)  2  Sup.  Ct.  473,  107 
U.  S.  463,  27  L.  Ed.  526. 

The  decision  of  the  oflScers  of  the 
land  department  that  an  applicant  for 
a  patent  is  entitled  thereto,  based  sole- 
ly upon  the  ex  parte  statements  and 
affidavits  of  the  applicant  that  he  has 
fulfilled  all  the  requirements  of  the 
land  law,  does  not  conclude  the  United 
States  from  instituting  proceedings  in 
equity  to  set  aside  the  patent  on  the 
ground  that  such  statements  and  affida- 
vits were  false.  U.  S.  v.  Minor  (1885) 
5  Sup.  Ct.  830,  838,  114  U.  S.  233,  29  L. 
Ed.  110. 

In  a  proceeding  in  equity  to  have  the 
holder  of  a  patent  to  public  land  de- 
clared a  trustee  for  the  benefit  of  com- 
plainant, the  findings  of  the  secretary 
of  the  interior  as  to  the  character  and 
purpose  of  a  settlement  by  complain- 
ant is  a  finding  of  fact,  and,  in  the  ab- 
sence of  fraud  and  imposition,  is  con« 
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elusive.  Lee  v.  Johnson  (1885)  6  Sup. 
Ct.  249,  lie  U.  S.  48,  29  L.  Ed.  570. 

A  state  court  has  no  jurisdiction  to 
re-examine  the  conclusions  of  the  Unit- 
ed States  land  department  as  to  whether 
one*8  residence  on  land  was  s-uch  as  to 
entitle  him  to  claim  an  additional  farm 
homestead  in  adjoining  land  under  R. 
S.  §§  2289,  2290,  post,  §§  4530,  4531.  in 
the  absence  of  a  clear  showing  that  the 
decision  was  procured  by  fraud  or  im- 
position. Stewart  v.  McHarry  (1895) 
16  Sup.  Ct.  117,  159  U.  S.  643,  40  L. 
Ed.  290,  affirming  McHarry  v.  Stewart 
(Cal.  1893)  35  Pac.  141. 

The  finding  of  the  secretary  of  the 
interior  as  a  fact  that  an  entry  was 
made  for  speculative  purposes,  and  not 
in  good  faith  for  the  exclusive  use  and 
benefit  of  the  entryman,  is  conclusive. 
DiUer  V.  Hawley  (1897)  81  Fed.  651,  26 
C.  C.  A.  514,  reversing  decree  Hawley 
V.  Diller  (C.  C.  1896)  75  Fed.  946,  and 
decree  affirmed  Hawley  v.  Diller  (1900) 
20  Sup.  Ct.  986,  993,  178  U.  S.  476, 
44  L.  Ed.  1157.  And  see  McGoldrick 
Lumber  Co.  v.  Kinsolving  (1915)  221 
Fed.  819,  137  C.  C.  A.  377. 

Where  a  patent  for  agricultural  land 
has  issued  to  one  who  entered  it  under 
"additional  soldiers'  homestead"  scrip, 
the  determination  of  the  land  depart- 
ment that  the  land  was  of  the  character 
described,  and  that  the  patentee  was 
entitled  to  enter  it  under  such  scrip, 
is  final,  and  will  not  be  reviewed  by  the 
courts.  Scott  V.  Lockey  Inv.  Co.  (C.  C. 
1893)  60  Fed.  34. 

Whether  one  making  a  homestead  en- 
try took  the  land  in  good  faith  is  a 
question  for  the  land  office,  and  will  not 
be  inquired  into  by  the  courts.  Reaves 
V.  Oliver  (1895)  3  Okl.  62,  41  Pac.  353. 

The  question  as  to  whether  or  not  a 
lot  has  been  abandoned  by  the  claim- 
ant is  a  question  of  fact,  and  the  find- 
ings of  the  proper  officers  of  the  land 
department  are,  in  the  absence  of  fraud, 
imposition,  or  mistake,  final  upon  that 
question.  Cook  v.  McCord  (1899)  00 
Pac.  497,  9  Okl.  200. 

34.  —  Character  and  status  of 
lands.— The  decision  of  the  Land  De- 
partment on  the  question  of  the  char- 
acter of  public  lands  is  conclusive  on 
the  courts.  Johnston  v.  Morris  (1896) 
72  Fed.  890,  897,  898.  19  C.  C.  A.  229; 
Heckman  v.  Mumford  (Alaska  1911)  4 
Alaska,  299;  Potter  v.  Randolph  (1899) 
58  Pac.  905,  126  Cal.  458;  Jameson  v. 
James  (Cal.  1909)  100  Pac.  700;  Van 
Nes-s  V.  Rooney  (Cal.  1911)  116  P.  392; 
Le  Fevre  v.  Amonson  (1905)  81  P. 
71,  11  Idaho.  45;  Earl  v.  Morrison  (Nev. 
1915)  154  Pac.  75;  Johnson  v.  Bridal 
VeU  Lumbering  Co.  (1893)  24  Or.  182, 
33  Pac.  528;  Ferry  v.  Street  (1886)  4 
Utah,  521,  11  Pac.  571;  Gauthier  v. 
Morrison  (Wash.  1911)  114  Pac.  501. 
See,  also,  Behrends  v.  Goldsteen  (1902) 
1  Alaska,  518. 

The  decision  of  the  department  as  to 
whether  the  land  was  subject  to  dis- 
posal is  conclusive.    Germania  Iron  Co. 
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^-  James  (C.  C.  1897)  82  Fed.  807  (de- 
^ee  reversed   [18d8]   89  Fed.  811,  32 
^-  C.  A.  348) ;  Harvey  v.  Holies  (C.  C. 
}^)  160  Fed.  531;    Hart  v.  Delphey 
^Jowa,  1912)  136  N.  W.  702. 
-A  Ending  of  land  officens  in  proceed- 
^^S8  resulting  in  the  issuance  of  pat- 
ois on    commuted   homestead  entries, 
^t  sach   lands  were  agricultural  and 
Dot  Coal  lands,  is*  not  conclusive  against 
^«  government  in  a  suit  to  cancel  the 
patents  a.8  fraudulently  procured  by  mis- 
representing their  character.    Washing- 
;?*»     Securities    Co.    v.    United    States 
/1?14>    34  Sup.  Ct.  725,  234  U.  S.  76.  58 
^  Bd.  X220,  affirming  decree  (1912)  194 
*^ed.  59,    ai4  C.  C.  A.  79. 

The  ^ledsions  of  the  land  department 
in  cont^es^ed  cases  are  not  conclusive  aa 
to  titl^,  \y^i  the  question  whether  land 
inc]udo<l  in  a  patent  was  subject  to  dis- 
positioKs,  at  the  time  of  the  issue  there- 
of, i»  SL\^Bi!yB  open  for  consideration. 
Nortliex-i:^  Pac.  R.  Co.  v.  McCormick 
(189G>      -3-2  Fed.  736,  19  C.  C.  A.  165. 

Wbetli^r  lands  are  within  the  limits 
or  sal>3^^»t  iQ  tjjQ  operation  of  a  grant 
for  P**^li<;  improvements  is  not  a  ques- 
tioxi  of  ^act,  within  the  rule  that  the 
judgtn^x^^  of  the  land  department  is  final 
upon^^vi^fctioiw  of  fact.  U.  S.  v.  Coos 
Bay  V  *^«on  Road  Co.  (C.  C.  1898)  89 
Fed.    ^SX. 

^J^     isasuance  of  a  patent  to  certain 
land*      i>3,  ^g   United  States   was  not 
a  cor^caneive  adjudication  that  the  lands 
^^f      ^o^iunineral,  where  the  patent  it- 
*    1  ^il^^tained  an  exception  of  all  min- 
c^^L^^^ids  should  any  be  found  in  the 
tract    ^escribed.    Eastern  Oregon  Land 
Co.  V,  ^iiiQw  River  Land  &  Irrigation 
Co-   (C.  c.  1910)  187  Fed.  466,  decree 
i«Y^J^aed  (C.  C.  A.  1912)  201  Fed.  203. 
p     Coding  by  the  Commissioner  of  the 
beueral  Liand  Office,  of  the  vacant  and 
°^^^Uieral   character   of  land   located 
^^T   a  grant  by  Congress  of  vacant 
J^^  &onmineral  land,  and  his  confirma- 
tion of  the  location,  cannot  be  disturbed 
y  the  Land  Office  when  the  land  is  sub- 
^Quently    found    to   possess    mineral- 
^«aring  qualities.     Lane   v.  Watts,  41 
^PP-  D.  C.  139,  decree  affirmed  34  Sup. 
^^865,  234  U.  S.  525,  58  L.  Ed.  1440. 
*^Iaintifif  settled  upon  a  tract  of  land 
?  Alaska  under  the  homestead   laws, 
^'ibeequently  the  defendant  filed  on  the 
^^^  land  under  the  mining  law,  and 
^S?^after  applied   for  patent.     Plain- 
^  filed  an  adverse  in  the  United  States 
^^^  Office,  and  brought  a  suit  in  sup- 
^^^  thereof.     Thereafter  plaintiff  filed 
g.  ®^Pplemental  complaint,  alleging  that, 
Qf^^  the  beginning  of  the  suit,  the  Land 
ieh?^    had    adjudged    the    contest    and 
jjl^  **    that  the  land  is  not   mineral  in 
ggf^^^cter.     Defendant  replied  thereto, 
and^^  up  a  new  discovery  of  mineral 
m^^    ^  new  location  subsequent  to  the 
fi^^'^^eraJ   decision  in   the   Land   Of- 
jv,^       Held,   that  the    decision   of   the 
is  Office  that  the  land  in  controversy 

^^^^t  mineral  land  is  binding  on  this 
^^  and  the   character  of  the  land 


fixed  thereby  will  control  the  court  un- 
til reversed  by  the  Land  Office.  Shel- 
don V.  Scatter  (1910)  4  Alaska,  95. 

Where  land  is  patented  to  a  railroad 
company  as  public  land,  under  a  grant 
providing  for  its  disposal  as  agricultur- 
al land,  without  any  reservation  in  the 
grant  except  a  general  one  of  mineral 
lands,  and  no  reservation  in  the  patent, 
the  patent  is  a  conclusive  determination 
by  the  government  that  the  land  is  ag- 
ricultural. Gale  V.  Best  (1889)  78  Cal. 
235,  20  Pac.  550,  12  Am.  St.  Rep.  44. 
Compare  McLaughlin  v.  Powell  (1875) 
50  Cal.  64;  Chicago  Quartz  Min.  Co.  v. 
OUver  (1888)  75  Cal.  194,  16  Pac  780, 
7  Am.  St.  Rep.  143. 

In  an  action  at  law  to  recover  real 
e&tate,  the  plaintiff  claimed  under  a  rail- 
road grant,  and  produced,  as  evidence 
of  his  title,  the  certificate  of  the  com- 
missioner of  the  general  land-office,  ap- 
proved by  the  secretary  of  the  interior. 
Held,  that  the  defendant  could  not  prove 
by  parol  the  swampy  character  of  the 
land,  to  show  that  it  passed  to  him  un- 
der the  swamp-land  grant.  Iowa  R. 
Land  Co.  v.  Antoine  (1879)  52  Iowa, 
429,  3  N.  W.  468. 

A  register  and  receiver  of  the  land 
office  are  the  proper  tribunals  for  de- 
termining whether  land  claimed  by  a 
party  is  embraced  in  the  exception  in- 
serted in  the  act  of  Jime  13,  1832,  au- 
thorizing the  inhabitants  of  Louisiana 
to  enter  back  lands',  and  their  decision 
is  not  subject  to  revisal  by  the  state 
tribunals.  Morancgr  v.  Ford  (1847)  2 
La.  Ann.  299. 

In  pre-emption  eases  upon  school 
lands,  under  the  joint  resolution  of 
congress  of  March  3.  1857,  the  land 
offices  have  the  right  and  jurisdiction 
to  determine  whether  the  lands  had  been 
settled  prior  to  the  tAirvey;  and  their 
decision  is  as  conclusive  as  upon  any 
other  question  of  fact  properly  arising 
before  them.  State  v.  Batchelder  (1862) 
7  Minn.  121  (Gil.  79). 

A  finding  by  the  Secretary  of  the  In- 
terior that  lands  in  controversy  were 
abandoned  'and  subject  to  allotment 
when  entered  by  the  person  from  whom 
defendant  took  title,  being  a  finding  of 
fact,  is  conclusive  on  the  Supreme 
Court.  Reynolds  v.  Hill  (1914)  143 
Pac.  1155,  43  Okl.  749. 

A  decision  of  the  Secretary  of  the  In- 
terior, directing  the  is-suance  of  a  pat- 
ent to  a  homestead  claimant,  cannot  be 
collaterally  attacked,  in  an  action  to  re- 
cover the  land  from  the  owners  of  a 
placer  claim.  Olson  v.  Kirk  (1915)  153 
N.  W.  893,  35  S.  D.  620. 

35.  —  Boundaries     and    surveys^— 

The  official  survey  made  of  a  Mexican 
land  grant^  after  the  grant  has  been  con- 
firmed by  congress,  is  conclusive  as 
against  any  collateral  attack  in  the 
courts.  Stoneroad  v.  Stoneroad  (1895) 
15  Sup.  Ct.  822,  825,  158  U.  S.  240, 
39  L.  Ed.  966;  Rus&ell  v.  Maxwell  Land- 
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Grant  Co.  (1895)  15  Sup.  Ct.  827,  828, 
158  U.  S.  253,  39  L.  Ed.  971. 

Determinations  of  the  land  depart- 
ment agrainst  the  claim  that  certain  land 
is  included  within  a  Mexican  grant  which 
has  been  surveyed  and  patented  to  the 
claimant,  and  also  that  he  is  not  a  bona 
fide  purchaser  from  the  original  grantee, 
are  conclusive  in  a  private  action. 
Gardner  v.  Bonestell  (1901)  21  Sup.  Ct. 
399,  180  U.  S.  362,  45  L.  Ed.  574,  af- 
firming judgment  (1899)  125  Cal.  316, 
58  Pac.  20. 

Rulings  of  the  Land  Department  as 
to  the  tract  covered  by  a  lode  mining 
claim  are  as  free  from  collateral  at- 
tack where  final  entry  has  been  made 
as  though  patent  had  i&'sued.  Brown  v. 
Gurney  (1906)  26  Sup.  Ct.  509,  201  U. 
S.  184,  50  L.  Ed.  717,  affirming  judg- 
ment Grurney  v.  Brown  (1904)  77  Pac. 
357,  32  Colo.  472. 

An  adjudication  by  the  land  depart- 
ment that  an  individual  claimant  is  en- 
titled to  land  within  the  limits  of  a 
railroad  grant  is  not  sufficient  to  over- 
come the  presumption  in  favor  of  the 
railroad  company  arising  from  its  com- 
pliance with  the  termfi  of  the  grant  be- 
fore any  steps  were  taken  by  such 
claimant  to  enter  the  land.  Northern 
Pac.  R.  Co.  V.  McCormick  (1896)  72 
Fed.  736,  19  C.  C.  A.  165. 

The  action  of  the  land  department  in 
defining  the  limits  of  a  grant  to  a  rail- 
road* company,  pursuant  to  its  duty, 
on  the  line  of  the  road  being  located,  and 
the  map  showing  the  location  being  fur- 
nished to  it,  is  final,  as  between  persons 
claiming  land  within  such  limits. — one 
under  the  homestead  law,  the  other  as 
purchaser  from  the  road.  Brett  v.  Meis- 
terling  (C.  C.  1902)  117  Fed.  768. 

A  determination  by  the  Interior  De- 
partment, approved  by  the  Secretary, 
that  a  patent  to  certain  public  land  to 
plaintiff  railroad  company  was  based  on 
the  supplement  to  an  indemnity  list,  and 
not  on  the  original  selection,  and  cov- 
ered the  land  in  controversy,  held  con- 
clusive on  the  courts.  Southern  Pac. 
R.  Co.  V.  Jackson  Oil  Co.  (1913)  129 
Pac.  276,  164  Cal.  392. 

The  performance  by  the  Secretary  of 
the  Interior  of  the  duty  of  ascertaining 
whether  a  private  entry  of  land  is* 
within  reserved  territory  is  not  a  matter 
of  judicial  inquiry.  McKenzie  v.  Fish- 
er (1913)  40  App.  D.  C.  74. 

The  affirmance  by  the  interior  depart- 
ment of  a  resurvey  is  not  binding  on 
the  courts,  when  it  appears  that  by 
patent  under  a  prior  legal  survey  title 
to  the  lands  passed  from  the  govern- 
ment. Kean  v.  Roby  (1896)  145  Ind. 
221,  42  N.  E.  1011. 

The  determination  of  land  department 
as  to  a  meander  line  held  conclusive. 
Barringer  v.  Davis  (Iowa,  1907)  112  N. 
W.  20S. 

Where  survey  and  location  are  made 
under  an  order  from  the  land  office,  and 
are  approved  by  the  survey  or  general 
and  commissioner  of  the  general  land  of- 
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fice,  unless  they  are  shown  to  deviate 
from  the  order,  they  are  conclusive. 
Boatner  v.  Scott  (La.  1842)  1  Rob.  546; 
Kittridge  v.  Hebert  (1854)  9  La,  Ann. 
154. 

When  the  land  department  has  acted 
and  fixed  the  boundaries  of  conflicting 
claims,  in  the  absence  of  fraud  on  the 
part  of  the  party  claiming  under  such 
action,  or  any  particular  equity  in  favor 
of  any  other  party,  effect  must  be  given 
to  the  action  of  the  department.  San- 
doz  V.  Ozenne  (1858)  13  La.  Ann.  616. 

The  decisions  of  the  register  and  re- 
ceiver in  the  land  office,  and  other  fed- 
eral tribunals,  on  questions  involving 
the  conflict  of  titles  emanating  from  the 
federal  government,  are  not  subject  to 
the  revision  of  the  state  courts.  Ford's 
Heirs  v.  Morancy  (1859)  14  La.  Ann.  77. 

The  decisions  of  the  United  States 
land  officers,  in  disputes  between  own- 
ers of  half-breed  scrip  as*  to  its  loca- 
tion, are  final  and  conclusive.  Monette 
V.  Cratt  (1862)  7  Minn.  234  (Gil.  176). 

A  decision  of  the  secretary  of  the  in- 
terior that  certain  land  was  not  includ- 
ed within  a  grant  to  a  corporation  is 
conclusive  until  reversed  in  a  direct 
proceeding  for  that  purpose,  and  can- 
not be  collaterally  attacked  in  an  ac- 
tion to  recover  the  purchase  price  of 
the  land  by  one  to  whom  it  has  been 
conveyed  by  such  corporation.  Moore 
V.  Northern  Pac!  R.  Co.  (1896)  18  Mont, 
290,  45  Pac.  215,  following  Colburn  v. 
Northern  Pac.  R.  Co.  (1893)  13  Mont 
476,  34  Pac.  1017. 

A  motion  to  strike  from  the  record  all 
testimony  relating  to  a  line  of  survey, 
and  improvements-  made  on  land  in  ref- 
erence thereto,  is  properly  granted, 
since  it  appears  that  the  line  has  been 
previously  established,  and  the  question 
of  improvements  determined,  by  the  in- 
terior department.  Harrington  v.  WU- 
son  (1898)  74  N.  W.  1055,  10  S.  D.  606. 

36.  —  Questions  of  law.— Decifiions 
of  the  land  department  upon  questions 
of  law  are  not  conclusive.  Wisconsin 
Cent.  R.  Co.  v.  Forsythe  (1895)  15  Sup. 
Ct.  1020,  1025,  159  U.  S.  46.  40  L.  Ed. 
71  (reversing  judgment  [C.  C.  1890] 
43  Fed.  867);  Southern  Pac,  R.  Co.  v. 
Wiggs  (C.  C.  1890)  43  Fed.  333  (appeal 
dismissed  Wiggs  v.  Southern  Pac  R. 
Co.  [1895]  15  Sup.  Ct.  1044,  40  U  Ed. 
147) ;  West  v.  Edward  Rutledge  Timber 
Co.  (D.  C.  1913)  210  Fed.  189;  Ayres 
V.  U.  S.  (1907)  42  Ct  CI.  385;  Denny 
V.  U.  S.  (1910)  45  Ct  CI.  162;  Hos- 
mer  v.  Wallace  (1874)  47  Cal.  461; 
Hays  V.  Steiger  (1888)  76  Cal.  555,  18 
Pac.  670;  Sanders  v.  Dutcher  (CaL 
1914)  143  Pac.  599;  latt  Lumber  Co. 
V.  Faircloth  (1913)  61  South.  866,  132 
La.  906. 

While  the  decision  of  the  Land  De- 
partment on  matters  of  law  are  not 
binding  on  courts,  they  should  not  be 
overruled  unless  they  are  clearly  er- 
roneous*. Lamson  v.  Coffin  (1907)  114 
N.  W.  248, 102  Minn.  403;  Hand  v.  Cook 
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(^ev.  1907)  92  Pac.  3;  Ross  v.  Wright 
(On.  1911)  116  Pac.  949. 
A  dedsion  by  the   Secretary  of  the 
^ferior  that  the  mere  occupation  and 
^^OitiVation  of  land  creates  snch  a  daim 
•«  win  prevent  it  from  passing  under  a 
pant  by  Congress  to  a  railroad  company 
^  a  decision  on  a  question  of  law,  which 
^oes   not  condude  the  parties,  but  may 
^  reviewed  in  a  collateral  proceeding 
*o  recover  the  purchase  money,  by  one 
^  w-hom  the   company  had  agreed  to 
convey    title.     Northern  Pac*  R.  Co.  ▼. 
Colbuwi    (1896)  17  Sup.  Ct.  98,  99,  164 
?•  S.  3S3,  41  L.  Ed.  479,  reversing  Col- 
bum  V.  l^orthern  Pac.  R.  Co.  (1893)  34 
^^XOa7,  13  Mont.  476. 
Affi^^^^  findings  by  the  General  Land 
Offiee,  approved  and  adopted  by  the  Sec- 
'^^^y    of  the  Interior,  were  not  made 
on  at^y    controverted  facts,  the  conclu- 
Xol     *^^  t^«    officers   were   not  really 
^ct    ^^ions  of  fact,  but  of  law,  and  sub- 
\   X^^    revision  by  the  courts.     Strong 
/i^OvJ^alo   Land    &    Exploration    Co. 
k  V  >     27  Sup.  Ct.  780,  203  U.  S.  582, 
''\Vi.  ^d.  327,  affirming  judgment  Buf- 
W\o  "Land  &  Exploration  Co.  v.  Strong 
V\^^)  97  N.  W.  575,  91  Minn.  84. 

A  biH  attacking  a  dedsion  of  the  land 
department  for  error  of  law  cannot  be 
sustained  unless  the  findings-  of  fact  are 
disclosed,  or  enough  undisputed  facts 
are  disclosed  to  make  it  plain  that  an 
error  of  law  was  committed.  Durango 
Land  &  Coal  Co.  ▼.  Evans  (1897)  80 
Fed.  425,  25  C.  C.  A.  523,  appeal  dis- 
missed (1898)  19  Sup.  Ct.  876,  43  L. 
Ed.  1178. 

Whether  or  not  there  is  any  evidence 
to  sustain  a  charge,  a  claim,  or  a  find- 
ing of  fact  in  a  controversy  before  the 
Land  Department  over  the  title  to  the 
public  land  is  a  question  of  law,  and  an 
error  in  the  decision  of  that  question 
which  results  in  the  issue  of  a  patent 
to  the  wrong  party  is  remediable  in 
equity.  Howe  v.  Parker  (1911)  190 
Fed.  738,  111  C.  C.  A.  466. 

Whether  there  is  any  substantial  ev- 
idence to  sustain  a  claim  of  a  finding 
of  fact  determinative  of  a  question  rel- 
ative to  the  issuance  of  a  patent  held 
a  question  of  law,  so  that  an  injurious 
error  of  the  Secretary  of  the  Interior 
in  deciding  same  presents  good  cause 
for  relief  in  a  court  of  equity.  United 
States  V.  Debell  (1915)  227  Fed.  760, 
142  0.  C.  A.  284. 

The  dedsions  of  the  register  and  re- 
ceiver under  the  pre-emption  and  do- 
nation laws,  though  conclusive  as  to 
principal  matters  within  their  jurisdic- 
tion, in  the  absence  of  fraud,  is  not 
conclusive  as  to  a  decision  that  the  im- 
provement of  an  actual  settler  and  pre- 
emption claimant  had  been  legally  lo- 
cated by  a  donation  claim.  Nick's 
Heirs  V.  Rector  (1842)  4  Ark.  (4  Pike) 
251 

A  decision  by  the  federal  Land  De- 
partment on  an  application  for  a  reser- 
voir site  can  be  reviewed  and  annulled 
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for  erroneous  application  of  the  law, 
O'Reilly  v.  Noxon  (Colo.  1910)  113  P. 
486. 

To  justify  a  review  of  a  dedsion  of 
the  United  States  Land  Department 
for  a  misconstruction  of  the  law,  the 
law  must  be  applicable  to  the  case  as 
established;  and  the  attacking  party 
must  set  forth  in  his  complaint  the 
facts  as  found  by  the  department,  or 
allege  that  such  facts  were  undisputed. 
Van  Patten  v.  Boyd  (N.  M.  1915)  150 
Pac.  917. 

A  decision  of  the  United  States  land 
department  on  a  disputed  question  as 
to  whom  a  patent  should  be  issued  can 
be  reviewed  in  the  courts  only  on  the 
grounds  of  an  erroneous  construction 
of  law.  Wiseman  v.  Eastman  (1899) 
57  P.  398,  21  Wash.  163. 

37.  —    Interpretation    of    grants.— 

The  construction  put  on  a  railroad 
grant  by  the  Land  Department  as  ex- 
cepting certain  lands  for  Indian  pur- 
poses cannot  prevail  against  a  correct 
legal  interpretation  to  the  contrary. 
U.  S.  V.  (Jrand  Rapids  &  I.  R.  Co.  (C. 
C.  1907)  154  Fed.  131,  decree  affirmed 
(1908)  105  Fed.  297,  91  C.  C.  A.  265. 

Where  the  question  as  to  whether 
the  government  had  a  title  to  land 
which  it  could  pass  to  a  homestead 
daimant  was  purely  a  question  of  law 
arising  on  undisputed  facts,  the  ded- 
sion of  the  land  department  is  not  bind- 
ing on  the  court  Sousa  v.  Pereira 
(1901)  64  P.  90,  132  Cal.  77. 

The  supreme  court  will  not  regard 
the  decisions  of  the  land  department 
and  of  the  secretary  of  the  interior, 
relative  to  the  interpretation  of  the 
land  grants  of  congress,  and  the  rights 
of  pre-emption  and  homestead  settlers 
under  them  as  conclusive.  Emslie  v. 
Young  (1881)  24  Kan.  732. 

38. Contests     in     general.— The 

land  department's  finding  in  favor  of 
a  homestead  entry  against  persons 
claiming  to  have  been  occupants  of  the 
premises  as  a  town  site,  which  rests, 
not  solely  on  the  fact  that  application 
for  such  entry  was  filed  a  few  hours 
before  that  of  the  trustee  for  the  town 
site  occupants,  but  rather  chiefly  oh 
priority  of  the  homesteader's  equitable 
rights,  must  be  held  conclusive  by  the 
Supreme  Court,  especially  where  re- 
inforced by  judgments  of  the  state 
courts,  unless  there  is  the  clearest  and 
most  convincing  evidence  of  mistake  or 
injustice.  Wliitcomb  v.  White  (1909) 
29  Sup.  Ct.  599,  600,  214  U.  S.  15,  53 
L.  Ed.  889,  affirming  judgment  White 
V.  Whitcomb  (1907)  90  Pac.  1080,  13 
Idaho,  490. 

The  decisions  of  the  land  department 
on  questions  of  law  arising  between 
conflicting  claims  under  the  pre-emp- 
tion, homestead,  or  swamp  land  acts 
are  not  conclusive,  but  the  rulings 
thereon  may  be  re-examined  by  the 
courts  after  the  title  has  been  vested  by 
the  land   department  in  an  Individual. 

(373) 


DEPARTMENT  OF  THE  INTERIOR 


(Tit  11 


Sloan  V.  U.  S.  (C.  C.  1899)  95  Fed.  193, 
195. 

The  facts  on  which  a  pre-emption 
claim  rests  cannot  be  proved  by  re- 
citals in  opinions  of  the  commissioners 
of  the  general  land  oflSce  or  the  secre- 
tary of  the  interior,  as  against  a  per- 
son claiming  under  the  United  States 
by  another  title.  Megerle  v.  Ashe 
(1867)  3S  Cal.  74. 

In  ejectment,  plaintiff's  title  was 
founded  on  a  United  States  patent  is- 
sued by  the  interior  department  after 
hearing  and  appeal  through  the  land 
department.  Defendant,  in  a  cross 
complaint,  alleged  the  same  facts  that 
had  been  heard  in  the  land  department. 
The  parties  in  ejectment  were  the 
same  as  in  the  former  proceedings  be- 
fore the  land  department.  Held,  that 
the  judgment  of  the  land  department 
in  favor  of  plaintiff  was  conclusive. 
Rogers  v.  De  Cambra  (1900)  60  P.  8U3, 
132  Cal.  502,  affirmed  (1901)  64  P.  894, 
132  Cal.  502. 

In  contests  before  the  land  depart- 
ment as  to  entries  of  land  made  under 
the  homestead  laws,  where  only  ques- 
tions of  fact,  or  mixed  questions  of 
law  and  fact,  are  involved,  the  decision 
of  the  secretary  of  the  interior  is  final. 
Porter  v.  Bishop  (1889)  25  Fla.  749,  6 
South.  863. 

Where,  in  the  alienation  of  the  pub- 
lic land,  there  are  no  conflicting  claims, 
the  land  officers  exercise  part  of  the 
administrative  power  of  the  govern- 
ment. Their  decision  against  a  claim 
does  not  prevent  its  renewal  at  any 
subsequent  time.  Foley  v.  Harrison 
(1850)  5  La.  Ann.  75. 

A  decision  by  the  commissioner  of  the 
general  land  office  of  the  United  States, 
or  of  any  other  officer,  in  respect  to 
conflicting  claims  to  land  after  entry 
and  certificate,  does  not  affect  the  pow- 
er of  the  courts  to  decide  on  the  facts 
and  law  of  a  case  involving  them;  and 
such  decision  has  no  binding  force  up- 
on the  courts.  Shelton  v.  Keirn  (1871) 
45  l^liss.  106. 

A  second  contest  will  not  be  enter- 
tained by  the  Interior  Department 
against  an  entry  of  public  lands  on  a 
charge  which  has  once  been  investigat- 
ed or  decided  by  the  Department.  Par- 
ryman  v.  Cunningham  (1905)  82  P.  822, 
16  Okl.  94. 

A  decision  of  the  Secretary  of  the  In- 
terior in  a  land  contest  over  a  home- 
stead entry  carried  up  to  him  should 
be  sustained  by  the  courts  in  the  ab- 
sence of  clear  and  cogent  reasons  for 
overthrowing  it.  Sanford  v.  King 
(1905)  103  N.  W.  28,  19  S.  D.  334. 

A  finding  of  the  land  department  that 
certain  land  claimed  was  within  the  in- 
demnity limits  of  a  railroad  grant  was 
conclusive  in  a  subsequent  suit  for  pos- 
session of  such  lands.  Gray*s  Harbor 
Co.  V.  Drumm  (1901)  63  Pac.  530,  23 
Wash.  706. 

39. Rights  of  parties  to  pre- 
emption.—The    decisions    of    the    land 
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department  of  the  general  government, 
as  to  the  rights  of  parties  to  pre-emp- 
tion of  homestead  claims,  must  be 
treated  as  final.  Mitchell  v.  Cobb 
(1848)  13  Ala.  137;  Stewart  v.  Suther- 
land (1892)  93  Cal.  270,  28  Pac.  947; 
JMcHarry  v.  Stewart  (Cal.  1893)  35 
Pac.  141;  Gray  v.  McCance  (1853)  14 
111.  (4  Peck)  343;  McGhee  v.  Wright 
(1855)  16  111.  (6  Peck)  555;  Robbins  v. 
Bunn  (1870)  54  111.  48,  5  Am.  Rep.  75; 
Stewart  v.  Haynes  (Ind.  1842)  6 
Blackf.  354;  Bird  v.  Ward  (1823)  1  Mo. 
398,  13  Am.  Dec.  506;  Lewis  v.  Lewis 
(1845)  9  Mo.  183.  43  Am.  Dec.  540; 
Couch  V.  Hughes  (1846)  9  Mo.  777; 
Graham  v.  Great  Falls  Water  Power 
&  Town-Site  Co.  (1904)  76  P.  808,  30 
Mont.  393;  Bracken  v.  Parkinson  (1810) 
1  Pin.  685. 

The  courts  have  no  jurisdiction  of  a 
controversy  to  determine  a  pre-emp- 
tion right  until  after  patent  issues. 
Forbes  v.  DriscoU  (1887)  4  Dak.  330, 
31  N.  W.  633. 

The  decision  of  the  register  and  re- 
ceiver acting  as  land  commissioners  as 
to  the  rights  of  two  parties  claiming 
under  different  pre-emption  laws  is 
final,  and  the  courts  cannot  revise  it. 
Henry's  Widow  and  Heirs  v.  Welsh 
(1832)  4  La.  547. 

40.  Canoeliation  of  entrles.F-The 

court  cannot  revise  the  decision  of  the 
commissioner  of  the  general  land  of- 
fice canceling  a  certificate  of  entry,  the 
government  not  being  devested  of  title 
until  the  patent  issues.  Shank  v. 
Holmes  (Ariz.  1914)  137  P.  871;  Rob- 
erts V.  Gebhart  (1894)  104  CaL  67,  37 
Pac.  782;  Baldwin  Star  Coal  Co.  v. 
Quinn  (1909)  105  P.  1101,  46  Colo. 
590;  Quinn  y,  Baldwin  Star  Coal  Co. 
(1904)  76  P.  552.  19  Colo.  App.  497; 
Freese  v.  Rusk  (1894)  54  BUn.  274, 
38  Pac.  255;  Haydel  v.  Nixon  (1850) 
5  La.  Ann.  558;  Parsons  v.  Venzke 
(1894)  4  N.  D.  452,  61  N.  W.  1036,  50 
Am.   St.  Rep.  669. 

An  order  of  the  land  department  can- 
celing an  entry,  if  based  upon  a  mis- 
construction of  the  law,  can  be  cor- 
rected by  the  courts.  Hawley  v.  Diller 
(1900)  20  Sup.  Ct.  986,  991,  178  U.  S. 
476,  44  L.  Ed.  1157,  affirming  decree 
Diller  V.  Hawley  (1897)  81  Fed.  651, 
26  C.   C.  A.  514. 

The  action  of  the  land  department  in 
canceling  an  entry  is  not  binding,  if 
based  on  testimony  extorted  by  threats 
of  criminal  prosecution,  and  promises 
of  immunity  in  consideration  of  testi- 
mony satisfactory  to  the  agent  of  the 
department.  Stimson  Land  Co.  v.  Hol- 
lister  (C.  C.  1896)  75  Fed.  941. 

The  refusal  by  the  commissioner  of 
the  general  land  office  of  an  application 
by  an  entryman  for  the  refunding  of 
the  money  paid  for  public  lands,  after 
his  entry  was  canceled,  does  not  ren- 
der his  claim  res  judicata  so  as  to  bar 
an  action  thereon  in  the  courts,  nor  is 
his  right  to  maintain  such  action  affect- 
ed by  his  conveyance  of  the  land.    Em- 
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^^  V.  U.  S.  (C.  C.  1900)  103  Fed. 

,  ^  decision  of  the  department  of  the 

*terior  to  cancel  inchoate   rights  ac- 

W6d  i)y  homestead  entry  is  prima  f a- 

^*  correct;   and  a  party   who   assails 

^«  correctness  of  such  a  decision  must 

'"ow  affirmatively  that  it  is  illegal  and 

J^authoriaed.     Holmes  v.  State  (1893) 

^^  AJa.  291,  14  South.  51. 

A  decision  of  the   register  and   re- 

i*iver  of  the  land  office  who  make  the 

^^t  examination  of  a  protest  against 

^auance   of   a   patent,  on  the   ground 

^^t  a   receipt  for  entry  thereon   was 

^otiined  by  fraud,  cannot  be  objected 

^  in.   an  action  to  determine  right  to 

'J^'oeeed    for  a  patent,   on  the   ground 

««t  it:  is  not  a  decision  canceling  the 

ffOeij>t^      but    simply    recommends    the 

j^Qeellation;     they     having     concluded 

^t   eiie    entry  should  be  canceled,  and 

j^l^ar,     Dursuant  to  their  duty  and  ju- 

IJ^ctrioKi,  and  the  practice  of  the  land 

j^^^*       c?«rtified   that  fact  to  the  com- 

^»iox».^r   of   the   general   land   office. 

.  '    <=aa.xa  the  decision  of  the  commis- 

«onex"      <^f  the  general  land  office,  that 

flaid^  ^^^try  is  hereby  held  for  cancella- 

Qon,  lzfc«  objected  to  as  not  canceling 

^^  ^^t«ry.    Nor  is  such  decision  of  the 

^°J^*^^*sioner  affected  by    the  addition 

#n  S^        ^ords,  "subject  to  the  right  of 

'^^SS^*^      appeal'*     Murray   v.   Polglase 

\^         i7  Mont  455,  43  Pac.  505. 

^j.^^^X'son  having  entered  land  under 

*^^^  ^ Eruption  act,  his  entry  was  after- 

^^   ^     <?anceled  by  the  commissioner  of 

r%^^»:^eral  land  office.     Held,  that  if, 

^^,^*^   case,  it  should  appear  that  the 

?g^    *^^^tion  thus  made  was  not  author- 

nuJ^^^   law,  it  would  be  regarded  as  a 
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Perry  v.  O'Hanlon  (1848)  11 


fV^^«,  46  Am.  Dec.  100. 

^JO^^^«  after  the  issue  of  a  final  re- 

^U    *     ^nd  before  patent,  the  power  of 

^g^  ^^mmissioner  of  the  general  land 

ti^C^    to    investigate    and    cancel    for 

V^^tlkd  is  not  unlimited,  or  to  be  ezer- 

\^0ed  arbitrarily,  and  is  in  some  cases 

0tibject  to  judicial  review,  still  in  such 

cases  the  claimant  seeking  relief  in  the 

courts  assumes  the  burden  of  showing 

that  he   has  in  fact  earned  a  patent. 

Pfund    V.    Valley    Loan   &    Trust    Co. 

(1897)  72  N.  W.  480,  52  Neb.  473. 

A  decision  by  the  commissioner  of  a 
general  land  office  in  a  contest  between 
an  occupying  claimant  of  public  lands 
and  a  contestant,  canceling  the  claim- 
ant's homestead  entry  for  alleged  aban- 
donment, which  decision  became  final 
by  reason  of  the  entryman's  failure  to 
appeal,  is  not  a  conclusive  adjudica- 
tion that  the  defeated  claimant  had  no 
right  to  the  land  as  against  a  subse- 
quent homestead  applicant,  who  was 
not  a  party  to  the  first  contest,  nor  in 
privity  with  the  successful  contestant. 
Martinson  v.  Maraolf  (1906)  108  N.  W, 
801,  15  N.  D.  471. 

Proceedings  in  which  the  commis- 
sioner of  the  general  land  office  at- 
tempts to  cancel  an  entry  and  final  re- 


ceipt of  purchase,  without  notice  to  the 
entryman,  as  required  by  the  rules  of 
the  interior  department,  are  void  for 
want  of  jurisdiction  and  may  be  at- 
tacked collaterally.  Eisdon  v.  Daven- 
port (1894)  4  S.  D.  555,  57  N.  W.  482. 

41.  Judicial  Interference  with  Land 
D  apartment.— A  court  is  without  juris- 
diction to  entertain  a  suit  to  determine 
the  rights  of  the  parties  in  land  the 
title  to  which  remains  in  the  United 
States,  and  in  regard  to  which  a  con- 
test between  the  parties  is  still  pending 
in  the  land  department.  Ripinsky  v. 
Hinchman  (1910)  181  Fed.  786,  105  C. 
C.  A.  462  (decree  modified  on  rehearing 
[1911]  186  Fed.  151,  108  C.  C.  A.  2B3) ; 
Moses  V.  Long-Bell  Lrumber  Co.  (1913) 
206  Fed.  51,  124  C.  C.  A.  185;  Casey 
V.  Vafisor  (C.  0.  1882)  50  Fed.  258  ap- 
plying Marquez  v.  Frisbie  (1879)  101  U. 
S.  473,  25  L.  Ed.  800;  Savage  v.  Wor- 
sham  (C.  C.  1892)  104  Fed.  18;  La 
Chapelle  v.  Bubb  (C.  C.  1895)  69  Fed. 
481;  Cosmos  Exploration  Co.  v.  Gray 
Eagle  Oil  Co.  (C.  C.  1900)  104  Fed.  20 
(judgment  affirmed  [1901]  112  Fed.  4, 
50  C.  C.  A.  79,  61  L.  R.  A.  230,  which 
is  affirmed  [1903]  23  Sup.  Ct.  692,  24 
Sup.  Ct.  860,  190  U.  S.  301.  47  L.  Ed. 
1064) ;  Pacific  Land  &  Improvement 
Co.  V.  Elwood  Oil  Co.  (O.  C.  1900)  104 
Fed.  20  (judgment  affirmed  [1901]  112 
Fed.  4,  50  C.  C.  A.  79,  61  L.  R.  A.  230, 
which  is  affirmed  [1903]  23  Sup.  Ct. 
698,  24  Sup.  Ct  861,  190  U.  S.  316, 
47  L.  Ed.  1073);  Humbird  v.  Avery 
(C.  C.  1901)  110  Fed.  465;  Northern 
Lumber  Co.  v.  O'Brien  (C.  C.  1003) 
124  Fed.  819;  U.  S.  v.  Reese  (C.  C. 
1909)  ICO  Fed.  347;  Alaska  Pacific 
Ry.  &  Terminal  Co.  ▼.  Copper  River 
&  N.  E.  Ry.  Co.  (1907)  3  Alaska,  343; 
Warnekros  v.  Cowan  (Ariz.  1910)  108 
Pac.  238;  .Timmerson  v.  Fordyce  lium- 
ber  Co.  (Ark.  1913)  152  S.  W.  1022; 
Wood  V.  Murray  (1892)  85  Iowa,  505, 
52  N.  W.  356;  Andrews  v.  Same  (1892) 
85  Iowa,  736,  52  N.  W.  357;  People 
V.  Kidd  (1871)  23  Mich.  440;  Mathews 
V.  O'Brien  (1901)  88  N.  W.  12.  84 
Minn.  505;  Sims  v.  Morrison  (1904) 
100  N.  W.  88,  92  Minn.  341;  Mor- 
ton V.  Green  (1872)  2  Neb.  441;  Mc- 
Donald V.  Union  Pac.  Ry.  Co.  (1003) 
97  N.  W.  440,  70  Neb.  346;  Rupke  v. 
Moran  (Neb.  1910)  127  N.  W.  127; 
Grandin  v.  La  Bar  (1893)  3  N.  D.  446, 
57  N.  W.  241;  Healey  v.  Forman 
(1905)  105  N.  W.  233,  14  N.  D.  449; 
Zimmerman  v.  McCurdy  (1906)  106  N. 
W.  125,  15  N.  D.  79;  Adams  v.  Couch 
(1891)  1  Okl.  17,  26  Pac.  1009;  Her- 
bien  V.  Warren  (1894)  2  Okl.  4,  35  Pac. 
575;  Twine  v.  Carey  (18<M)  2  Okl.  ^49, 
37  Pac.  1096;  Matthews  v.  Young 
(1895)  2  Okl.  616.  39  Pac.  387;  Har- 
ris V.  McClung  (1901)  64  Pac.  4,  10 
Okl.  701;  Jordan  v.  Smith  (1903)  73 
Pac.  308,  12  Okl.  703;  Frink  v.  Thom- 
as* (1891)  20  Or.  265,  25  Pac.  717,  12 
L.  R.  A.  239. 

While  matters  afifecting  the  disposition 
of    public   lands    are    undetermined   in 
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the  land  office  the  courts  have  no  ja- 
risdiction  thereof.  Johnson  v.  Tows- 
ley  (1871)  13  WaU.  72,  82,  20  L.  Ed. 
485;  McDaid  v.  Oklahoma  (1893)  14 
Sup.  Ct.  59,  62,  150  U.  S.  209,  37  L. 
Ed.  1056;  Kirwan  v.  Murphy  (1903) 
23  Sup.  Ct  59G,  603,  189  U.  S.  35,  47 
li.  Ed.  698  (reversing  decree  [1901] 
.  109  Fed.  354,  48  C.  C.  A.  399) ;  Bock- 
finger  V.  Foster  (1903)  23  Sup.  Ct.  836, 
840,  190  U.  S.  116,  47  L.  Ed.  975; 
Oregon  v.  Hitchcock  (1906)  26  Sup. 
Ct.  568,  570,  202  U.  S.  60.  50  L.  Ed. 
935;  Allen  v.  Pedro  (1902)  68  Pac.  99, 
136  Cal.  1;  Le  Fevre  v.  Amonson 
(1905)  81  P.  71,  11  Idaho,  45;  Cop- 
ley V.  Dinkgrave  (1873)  25  La.  Ann. 
577;  Markfi  v.  Martin  (1875)  27  La.. 
Ann.  527;  Hall  &  Legan  Lumber  Co. 
V.  Jeter  (La.  1910)  53  South.  533; 
St  Paul,  M.  &  M.  Ry.  Co.  v.  Olson 
(1902)  91  N.  W.  294,  87  Minn.  117, 
94  Am.  St.  Rep.  693;  Commager  v. 
Dicks  (1892)  1  Okl.  82,  28  Pac.  864; 
Proctor  V.  Stuart  (1896)  46  Pac.  501, 
4  Okl.  679;  WUbourne  v.  Baldwin 
(1897)  47  P.  1045,  5  Okl.  265;  Fitz- 
gerald V.  Keith  (1897)  48  Pac.  110,  5 
Okl.  260;  Hammer  v.  Hermann  (1901) 
65  P.  943,  11  Okl.  127;  Hebeisen  v. 
Hatchell  (1902)  69  Pac.  888,  12  Okl. 
29;  Best  v.  Frazier  (1906)  85  Pac. 
1119, 16  Okl.  523;  Pin  v.  Morris  (1S56) 
1  Or.  230;  Moore  v.  Fields  (1860)  1 
Or.  317;  Empey  v.  Plugert  (1885)  64 
Wis.  603,  25  N.  W.  560. 

A  contest  in  the  land  office  over  con- 
flicting homestead  entries  is  adjudicated 
and  closed  when  the  motion  for  review 
is  denied  and  overruled  by  the  secre- 
tary of  the  interior.  Cope  v.  Braden 
(1901)  67  Pac.  475,  11  Okl.  291;  Howe 
V.  Parker  (1907)  90  Pac.  15,  18  Okl. 
282. 

Where  a  patent  to  public  land  was 
issued  by  inadvertence  or  by  mistake 
while  an  appeal  and  contest  of  the 
right  of  the  patentee  was*  pending,  the 
question  of  the  rights  of  the  parties 
becomes  one  of  private  right,  which  the 
courts  have  jurisdiction  to  settle  in  an 
action  to  quiet  the  title.  Duluth  &  L 
R.  R.  Co.  V.  Roy  (1S99)  19  Sup.  Ct 
549.  550,  173  U.  S.  587,  43  L.  Ed.  820, 
affirming  judgment  (1897)  72  N.  W. 
794,  69  Minn.  547. 

The  Secretary  of  the  Interior  and 
Commissioner  of  the  General  Land  Of- 
fice may  be  enjoined  from  exercising  ju- 
risdiction and  control  over  former  pub- 
lic land  whose  title  has  passed  from 
the  government  to  claimants.  Lane  v. 
Watts-  (1913)  41  App.  D.  C.  139.  decree 
affirmed  (1914)  34  Sup.  Ct  965,  234  U. 
S.  525,  58  L.  Ed.  1440. 

A  court  cannot  take  jurisdiction  on 
an  allegation  that  the  protests  filed 
'  against  complainant's  entry  in  the  land 
office  were  insufficient  to  warrant  the 
ordering  of  a  hearing,  that  being  a  mat- 
ter for  determination  by  the  land  de- 
partment. Cosmos  Exploration  Co.  v. 
Gray  Eagle  Oil  Co.   (C.  C.  1900)  104 
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Fed.  20  (judgment  affirmed  [1901]  112 
Fed.  4,  50  C.  C.  A.  79,  61  L.  R,  A.  230, 
which  is  affirmed  [1903]  23  Snp.  Ct. 
692,  24  Sup.  Ct  860,  190  U.  S.  301,  47 
L.  Ed.  1064) ;  Pacific  Land  &  Improve- 
ment Co.  V.  Elwood  Oil  Co.  (C.  C. 
1900)  104  Fed.  20  (judgment  affirmed 
[1901]  112  Fed.  4,  50  C.  C.  A.  79.  Gl 
L.  R.  A.  230.  which  is  affirmed  [1903] 
23  Sup.  Ct  698,  24  Sup.  Ct  861,  190  U. 
S.  316,  47  L.  Ed.  1073. 

A  court  of  equity  has  jurisdiction  to 
grant  appropriate  relief  to  a  complain- 1 
ant,  who  has  been  deprived  of  laiid  tai 
which   he  is   entitled  under  the   public; 
land  laws   through   an  erroneous    con- 
6truction  of  the  law  by  the  land  depart- 
ment as  applied  to  the  facts  found,  al- 
though as  to  the  facts  the  findings  of  ^ 
the  department  are  conclusive.    Manley  \ 
v.  Tow  (C.  C.  1901)  110  Fed.  241.  ^ 

A  court  of  equity  held  to  have  ju- 
risdiction to  determine  conflicting  rights 
between  a  prior  entryman  and  a  paten- 
tee of  public  land.  Gildner  v.  HaU  (D. 
C.  1915)  227  Fed.  704. 

The  state  courts  have  jurisdiction  of 
an  action  to  quiet  title,  pending  the  de- 
termination of  a  contest  of  plaintifTs 
title  before  the  United  States  land  de- 
partment, dependent  on  whether  the 
lands  are  agricultural  or  mineral,  and  of 
which  question  only  the  land  department 
has'  jurisdiction,  and  the  court  will  de- 
lay its  judgment  until  the  decision  of 
such  question  by  the  land  department 
Potter  V.  Randolph  (1899)  58  Pac.  905, 
126  Cal.  458. 

If  the  United  States,  at  the  moment! 
of  the  adjudication,  had  no  title  to  the' 
land  in  question,  the  action  of  the  offi-'. 
cers  of  the  land  department  in   trans-' 
f erring    title   gave    the    plaintiff    none;   ^-^j^- 
and   the   question   i^rhether   the   United 
States  had  an(y  title  at  the  time  of  the 
adjudication  is  a  question  for  the  courts 
of  justice,  and  not  for  the  land  officers, 
to  decide.    Copley  v.  Dinkgrave  (1873) 
25    La.    Ann.    577;     Marks    v.    Martin 
(1875)  27  La.  Ann.  527. 

A  state  court  will  not  interfere  with 
a  decision  of  the  register  and  receiver 
of  the  land  office  as  to  pre-emption 
rights  except  in  case  of  fraud  or  a 
trust  Lewis  V.  Lewis  (1845)  9  Mo.  183, 
43  Am.  Dec.  540. 

The  right  of  the  courts  to  interfere  in 
proceedings  for  the  disposition  of  pub- 
lic lands  arises  from  the  inherent  power 
to  correct  wrongs  done  to  individuals*  by 
an  erroneous  administration  of  the  law, 
and,  where  the  wrong  involves  the 
transfer  of  property  from  one  person  to 
another,  the  proceeding  is  equitable, 
and  the  party  claiming  the  right  must 
show  superior  equities.  Kendall  v. 
Long  (Wash.  1911)  119  Pac.  9. 

42. Adequacy  of  remedy  at  law. 

—See  notes  under  i  1244,  post 

43.  —  Protection      of      possessory 

rights.— While  the  courts  will  not  en- 
croach on  the  jurisdiction  of  the  land 
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department  in  settling  the  rights  of 
inflicting  claimants  under  the  pre- 
emption laws,  they  will  protect  a  pos- 
sessor against  a  trespass.  Gauthier  ▼. 
{Jonisou  (1014)  S4  Sup.  Ct  384.  232 
.^'  8.  452,  58  L.  Ei  680;  Northern 
"^^T  Co.  V.  O'Brien  (C.  C.  1903)  124 
^  819;  ColweU  v.  Smith  (1860)  1 
^*8h.  T.  92. 

,^e  state  courts  have  nothing  to  do 

^th  questions  with  regard  to  the  en- 

^f  but  may  in  a  proper  case  deter- 

2***®  w-ho   were   occupants.      Jones   v. 

poorer   (C.   C.    1906)    144   Fed.    217; 

5fech    V.    Ranch    (1859)    3   Minn.   448 

(OH  332) ;  Laramie  Nat.  Bank  v.  Stein- 

boff  (1^3)   71   p.   992,   11  Wyo.   290, 

S^meut  modified  (1903)  73  P.  209,  11 

,  ^e/or-e    title  has  passed  the  court  will 

''^Qiiire    into  the  status   of  the  parties 

''j^etermined  by  the  land  department 

wfficientlj    to    furnish    protection    for 

their     x>oasessory    rights.      Zimmerman 

r.  JtfcOSiai-dy  (1906)  106  N.  W.  125,  15 

N.  1>.     •rS  ;  McQuiston  v.  Walton  (1902) 

69  P.      X048,  12  Okl.  130;  Reservation 

State    :B^3ik  V.  Hoist  (1903)  95  N.  W. 

flSl,  XT    S.  D.  240,  70  L,  R.  A.  799. 

Wh^xre,   pending  a  controversy  in  the 
land  c>fiioe  between  parties  as  to  their 
xight  to    i)ublic  lands,  the  party  who  has 
\yeen  \xi     peaceful  possession  of  the  land 
18  to-rciljiy   ejected   by   the    other,   the 
state    Qovirts  have  jurisdiction  of  an  ac- 
tion   "to     restore  the   possession  to  the 
ejj^it^d  party.    Fulmele  v.  Camp  (1895) 
20   Ciolo,  495,  39  Pac.  407. 
J^y^  courts  will  carry  into  effect  the 
^^^aions  of  the  ofl5cers  of  the  land  de- 
V^ttment    and   protect   the   possessory 
tights  of  the   successful  litigant  while 
ttie  title  remains  in  the  United  States. 
Woodmflf  V.  Wallace  (1895)  3  Okl.  355, 
41  Pac.  357;  Cox  v.  Garrett  (1898)  54 
P.  546,  7  Okl.  375;  McQuiston  v.  Wal- 
ton (1902)  69  Pac.  1048,  12  Okl.  130; 
Brown  v.  Hartshorn  (1902)  69  P.  1049, 
12  Okl.  121;  Smith  v.  Finger  (1905)  79 
P.  759,  15  Okl.  120. 

44.  i^«  Acquisition  of  title.— Courts 
Jiil  not  restrain  the  issue  of  patents 
'or  land,  but  will  relieve  against  fraud 
P^'acticed  to  procure  them.  Leitens- 
dorfer  v.  Campbell  (O.  C.  1878)  Fed. 
^««-   No.  8,226. 

■f ,  state  court  has  no  jurisdiction  to 
fJUoin  defendant  from  proceeding  to  ob- 
^  title  to  public  lands,  for  which  he 
ffi  ^«d  an  entry  in  the  proper  land 
^ffi^^e,  and  to  require  him  to  file  a  re- 
™<luiahment  of  his  claims  thereto  and 
to  appoint  a  commissioner  to  file  a  re- 
^qiiiahment  on  defendant's  failure  to 
^8o;  the  court  being  powerless  to 
l«ut  relief  until  the  title  passes  from 
^»^^  government  Columbia  Canal  Co. 
▼•  ««nham  (Wash.  1907)  91  P.  961. 

^  — —  Regularity     of     proceedings 
Wtore  Land   Departments— Courts  will 
^^^  entertain  an  inquiry  as  to  the  ex- 
t^^t  of  the  investigation  by  the  Secre- 
te of  the  Interior  and  his  knowledge 


of  the  points  involved  in  his  decision 
of  a  contest  in  the  land  department,  nor 
as  to  the  methods  by  which  he  reach- 
ed his  determination.  De  Cambra  v. 
Rogers  (1903)  23  Sup.  Ct.  519,  521, 
189  IT.  S.  119,  47  L.  Ed.  734,  affirming 
judgment  Rogers  v.  De  Cambra  (1900) 
60  Pac.  863,  64  Pac.  894,  132  Cal.  502. 

The  courts  can  look  no  further  into 
the  question  of  the  right  of  a  pre-emp- 
tioner  than  to  ascertain  that  he  has 
pursued  his  claim  before  the  proper 
tribunal.  The  adjudication  cannot  be 
inquired  into.  McGhee  v.  Wright 
(1855)  16  lU.  (6  Peck)  555. 

It  is  well  settled  that  one  without  a 
prior  equitable  right  to  the  land  Can- 
not attack  in  the  courts  the  claims  of 
the  pre-emptor,  who  holds  a  title  from 
the  United  States.  The  land  depart- 
ment at  Washington  may  cancel  the  en- 
try, but  the  courts  have  no  right  to  ex- 
amine into  the  regularity  of  the  pro- 
ceedings before  the  register  and  re- 
ceiver, unless  the  claimant  shows  a 
prior  equitable  right  to  the  land  when 
the  pre-emptor  entered  it.  Mumford 
V.  McKinney  (1869)  21  La.  Ann.  547. 

46.  —  Fraud.— Where  fraud  or  im- 
position has  been  practiced  upon  an 
interested  party  in  a  proceeding  before 
the  Land  Department  or  upon  its  offi- 
cers, a  court  of  equity  will  grant  re- 
lief. Johnson  v.  Towsley  (1871)  13 
Wall.  72,  82,  20  L.  Ed.  485;  Hoyt  v. 
Weyerhaeuser  (1908)  161  Fed.  324,  88 
C.  C.  A.  404  (decree  reversed  [1911] 
31  Sup.  Ct  300,  219  U.  S.  380,  55  L. 
Ed.  258);  Kennedy  v.  Dickie  (1906)  85 
P.  982,  34  Mont  205;  Paine  v.  Foster 
(1896)  53  Pac.  109,  9  Okl.  213  (affirm- 
ed [1899]  59  Pac.  252,  9  Okl.  257); 
Thornton  v.  Peery  (1898)  54  P.  649,  7 
Okl.  441;  Lamont  v.  Stimson,  3  Wis. 
545,  62  Am.  Dec.  696. 

A  fraud,  justifying  a  court  of  equity 
in  interfering  in  a.  collateral  proceeding 
with  a  finding  of  the  Land  Department 
of  the  federal  government  in  a  land 
contest,  must  have  been  extrinsic  and 
collateral  to  the  matter  tried  by  the  de- 
partment and  not  in  a  matter  tried  on 
its  merits  and  on  which  the  decision 
was  rendered.  Kennedy  v.  Dickie 
(1906)  85  P.  982,  34  Mont  205. 

A  court  of  equity  will  not  re-exam- 
ine findings  of  fact  by  the  Land  De- 
partment for  fraud,  perjury,  or  impo- 
sition, unless  the  unsuccessful  party 
has  been  thereby  prevented  from  fully 
prosecuting  his  case  or  the  officers 
from  fully  considering  it  Paine  v. 
Foster  (1896)  53  P.  109,  9  Okl.  213,  af- 
firmed (1899)  59  P.  252,  9  Okl.  257. 

It  is  only  wheil  fraud,  imposition,  or 
perjury  has  prevented  the  unsuccessful 
party  from  fully  prosecuting  his  case, 
or  the  officers  from  fully  considering 
it,  that  a  court  of  equity  will  re-exam- 
ine and  pass  upon  the  questions  of  fact 
decided  by  the  land  department.  It 
must  appear  that  the  fraud  affected  its 
determination,   which   otherwise  would 

(377) 


699 


DBPABTMENT  OF  THE  INTEKIOB 


(Tit.  11 


have  been  in  his  favor.  Thornton  ▼. 
Peery  (1898)  54  P.  649,  7  Okl.  441. 

47.  —  Perjury.— It  is  not  sufficient, 
in  a  bill  which  seeks  to  show  that  a 
decision  of  the  land  department  was 
procured  by  fraud  and  imposition,  to 
allege  that  an  affidavit  was  filed  in  a 
land  office  containing  false  allegations 
as  to  facts  in  issue  in  the  proceeding 
in  which  the  decision  was  made,  but, 
in  order  that  the  complainant  in  such 
a  bill  may  have  a  re-examination  of 
such  issues,  it  must  be  alleged  and 
proved  that  such  false  testimony  has 
affected  the  decision,  and  led  to  a  re- 
sult that  otherwise  would  not  have 
been  reached;  it  must  be  shown  that 
some  trick,  artifice,  or  deceit  was  prac- 
ticed, preventing  a  full  and  fair  trial 
in  the  land  department,  or  preventing 
the  officers  thereof  from  considering 
the  issues,  and  reaching  a  proper  deci- 
sion. Durango  Land  &  Coal  Co.  ▼. 
Evans  (C.  C.  A.  1897)  80  Fed.  425,  25 
C.  C.  A.  523,  appeal  dismissed  (1898) 
19  Sup.  Ct.  875,  43  L.  Ed.  1178. 

That  false  testimony  was  given  at  a 
contest  as  to  the  character  of  a  claim- 
ant's entry  on  the  land  in  controversy 
will  not  justify  the  interference  of  the 
court.  Kennedy  v.  Dickie  (1906)  85 
Pac.  982,  34  Mont  205. 

Assuming  that  a  judgment  of  the 
Land  Department  of  the  federal  gov- 
ernment might  be  overturned  in  a 
court  of  equity  on  the  ground  that 
false  testimony  was  given  at  the  con- 
test, the  allegations  and  proof  must  be 
something  more  than  a  mere  rehearing 
on  substantially  the  same  case  submit- 
ted at  the  hearing  which  resulted  in 
the  judgment  of  which  complaint  is 
made.    Id. 

Where  due  notice  is  given  the  parties 
to  a  controversy  in  the  Land  Depart- 
ment of  the  United  States,  and  they 
appear  and  submit  the  case  on  a  full 
hearing  to  the  department,  equity  will 
not  set  aside  such  decision  on  an  alle- 
gation that  perjury  was  committed  by 
the  parties  or  the  witnesses  in  the 
course  of  the  trial  in  the  Land  De- 
partment. Cagle  V.  Dunham  (1904)  78 
P.  561,  14  Okl.  610. 

48.  Mistake.— Where  the  officers 

of  the  department  have  clearly  mistak- 
en the  law  applicable  to  the  facts,  equi- 
ty may  grant  relief.  Hoyt  v.  Weyer- 
haeuser (1908)  161  Fed.  324,  88  C.  C. 
A.  404  (decree  reversed  [1911]  31  Sup. 


Ct.  300,  219  U.  S.  380,  55  L.  Ed.  258); 
Snider  v.  Ostrander  (Colo.  App.  1915) 
145  Pac.  283;  Kennedy  v.  Dickie  (1906) 
85  Pac.  982,  34  Mont  205;  Van  Pat- 
ten V.  Boyd  (N.  M.  1915)  150  Pac.  917; 
King  V.  Thompson  (1895)  3  Okl.  644, 
39  Pac.  466;  Thornton  v.  Peery  (1898) 
54  Pac.  649,  7  OkL  441;  U.  S.  v.  Citi- 
zens' Trading  Co.  (OkL  1907)  93  P. 
448. 

The  complainant  must  allege  and 
prove,  not  only  that  there  was  a  mis- 
take in  the  findings,  but  the  evidence 
before  the  department  from  which  the 
mistake  resulted,  the  particular  mis- 
take that  was  made,  the  way  in  which 
it  occurred,  and  the  fraud,  if  any,  which 
induced  it  Le  Marchel  v.  Teagarden 
(C.  C.  1907)  152  Fed.  662,  decree  re- 
versed (1909)  175  Fed.  682,  99  C.  C. 
A.  236. 

Where  the  United  States  land  de- 
partment, in  determining  the  facts,  dis- 
regards the  law,  or  errs  in  its  con- 
struction thereof,  or  by  mistake  has 
issued  a  patent  for  land  which  on  the 
undisputed  facts  should  have  been  is- 
sued to  another,  who  has  contested  his 
claim,  and  has  shown  himself  entitled 
to  the  patent,  the  person  to  whom  the 
patent  has  been  issued  holds  the  land 
for  the  benefit  of  the  one  to  whom  it 
should  have  been  issued,  and  proceed- 
ings therefor  may  be  taken  in  a  court 
of  equity.  Gage  v.  Gunther  (1902)  68 
P.  710,  136  Cal.  338,  89  Am.  St  Rep. 
141. 

A  court  of  equity  will  not  inquire 
into  any  question  of  a  misapplication 
of  law  by  the  officers  of  the  land  de- 
partment to  a  controverted  question  of 
fact  before  them,  unless  the  findings  of 
fact  and  conclusions  of  such  officers 
are  set  out  fully  in  the  pleading  of  the 
complaining  party.  Thornton  v.  Peery 
(1898)  54  P.  649,  7  Okl.  44L 

Cited    without    definite    application, 

Robinson  v.  Lundrigan  (1910)  178  Fed. 
230,  101  C.  C.  A.  590,  dissenting  opin- 
ion (affirmed  33  Sup.  Ct  255,  227  U. 
S.  173,  57  K  Ed.  468) ;  U.  S.  v.  Fickett 
(1913)  205  Fed.  134,  136,  123  C.  C.  A. 
366;  Cahn  v.  Barnes  (C.  C.  1881)  6 
Fed.  326,  331;  Southern  Development 
Co.  V.  Endersen  (D.  C.  1912)  200  Fed. 
272,  277;  Medkirk  v.  U.  S.  (1909)  44 
Ct  CI.  469,  481;  Altsxihul  v.  Clark  (Or. 
1901)  65  Pac.  991;  Pierce  v.  Frace 
(1891)  26  Pac.  807,  2  Wash.  81. 


§  699a.  (Act  March  3,  1915,  c.  75,  §  1.)  Hearings  by  order 
of  Commissioner;  fees  for  taking,  etc.,  depositions. 
Hearings  in  laii4  entries:  For  hearings  or  other  proceedings 
held  by  order  of  the  Commissioner  of  the  General  Land  Office  to 
determine  the  character  of  lands;  whether  alleged  fraudulent  en- 
tries are  of  that  character  or  have  been  made  in  compliance  with 
law ;  and  of  hearings  in  disbarment  proceedings,  $35,000 :  Provid- 
ed, That  where  depositions  are  taken  for  use  in  such  hearings  the 
fees  of  the  officer  taking  them  shall  be  20  cents  per  folio  for  taking 
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and  certifying  same  and  10  cents  per  folio  for  ^ ach  copy  furnished 
to  a  party  on  request.    (38  Stat.  855.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1916,  cited  above.  It  was  repeated  in  the  subsequent  appropriation  act  for 
the  ascal  year  1917,  Act  July  1,  1916,  c.  209,  t  1,  39  Stat. 

§  700.  (R.  S.  §  454.)     Custody  of  seal,  books,  records,  etc. 

The  Commissioner  of  the  General  Land-Office  shall  retain  the 
charge  of  the  seal  heretofore  adopted  for  the  office,  which  may 
continue  to  be  used,  and  of  the  records,  books,  papers,  and  other 
property  appertaining  to  the  Office. 

Act  April  25,  1812,  c.  68,  §§  4.  5,  2  Stat.  717. 

Original  papers  on  file  in  the  General  Land  Oflice,  on  which  a  patent  to  land 
was  issued,  may  be  transmitted  and  authenticated  for  use  as  evidence  in  the 
courts,  by  Act  April  19,  1904,  c.  1398,  post,  §  701. 

Provisions  for  furnishing  copies  of  papers  filed  in  the  Department,  exem- 
plifications of  patents,  etc.,  and  copies  of  records,  books,  etc.,  in  the  General 
Land  Office,  and  for  the  use  of  such  copies,  etc.,  as  evidence,  were  made  by 
R,  S.  §  460,  post,  §  708,  R.  S.  §  461,  amended  by  Act  April  2,  1888,  c.  54, 
and  by  Act  May  29,  1908,  c.  220,  §  15,  post,  §  711,  R.  S.  §  891,  post,  §  1503, 
and  R.  S.  §§  2469,  2470,  post,  §§  709,  710. 

Subsequent  general  provisions  for  furnishing  copies  of  official  books,  records, 
papers,  etc.,  within  the  custody  of  the  Secretary  of  the  Interior,  the  head  of 
any  bureau,  office,  etc.,  or  any  officer  of  the  Department,  were  made  by  Act 
Aug.  24,  1912,  c.  370,  ante,  §§  675-680. 

§  701.  (Act  April  19,  1904,  c.  1398.)     Use  as  evidence  of  original 

papers  on  file. 

Whenever  the  register  of  any  United  States  land  office  shall  be 

served  with  a  subpoena  duces  tecum  or  other  valid  legal  process 

requiring  him  to  produce,  in  any  United  States  court  or  in  any 

court  of  record  of  any  State,  the  original  application  for  entry 

of  public  lands  or  the  final  proof  of  residence  and  cultivation  or  any 

other  original  papers  on  file  in  the  General  Land  Office  of  the  United 

States  on  which  a  patent  to  land  has  been  issued  or  which  furnish  the 

basis  for  such  patent,  it  shall  be  the  duty  of  such  register  to  at  once 

notify  the  Commissioner  of  the  General  Land  Office  of  the  service  of 

such  process,  specifying  the  particular  papers  he  is  required  to  produce, 

and  upon  receipt  of  such  notice  from  any  register  of  a  United  States 

^and  office  the  Commissioner  of  the  General  Land  Office  shall  at  once 

transmit  to  such  register  the  original  papers  specified  in  such  notice, 

^d  which  such  register  is  required  to  produce,  and  to  attach  to  such 

papers  a  certificate,  under  seal  of  his  office,  properly  authenticating 

f«em  as  the  original  papers  upon  which  patent  was  issued;   and  such 

Papers  so  authenticated  shall  be  received  in  evidence  in  all  courts  of  the 

United  States  and  in  the  several  State  courts  of  the  States  of  the 

^nion:    Provided,  That  the   Secretary  of  the   Interior   shall   make 

!J*les  and  regulations  to  secure  the  return  of  such  documents  to  the 

general  Land  Office,  after  use  in  evidence,  without  cost  to  the  United 

^t^tes.    (33  Stat.  186.) 

rrbis  act  was  entitled  "An  act  to  authorize  the  Commissioner  of  the  Gen- 
^I'al  Land  Office  to  transmit  original  papers  to  be  used  as  evidence." 

See  notes  to  R.  S.  §  454,  ante,  §  700. 

Act  April  19,  1904,  c.  1396,  33  Stat.  185,  which  provided  that  copies  of 
I^Qtents,  records,  books  or  papers  in  the  General  Land  Office,  authenticated  by 
^e  seal  and  certified  by  the  Recorder  of  the  office,  should  be  evidence,  equally 
''^th  the  originals,  to  the  same  force  and  eflPect  as  when  certified  by  the  Com- 
missioner, was  repealed  by  Act  Aug.  24,  1912,  c.  370,  §  5,  ante,  §  678,  other 
Sections  of  which  act  made  different  provisions  for  the  same  purpose. 

§  702.  (R.  S.  §  455.)     Plats  of  land  surveyed. 

The  Commissioner  of  the  General  Land-Office  shall,  when  re- 
quired by  the  President  or  either  House  of  Congress,  make  a  plat 
oi  any  land  surveyed  under  the  authority  of  the  United  States,  and 
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give  such  information  respecting  the  public  lands  and  concerning 
the  business  of  his  office  as  shall  be  directed. 
Act  April  25,  1812,  c.  68,  §  6,  2  Stat.  717. 


Necessity   of   fliing    copy    of   platw^ 

Lands  are  not  surveyed  lands  by  the 
United  States  until  a  certified  copy  of 
the  oflScial  plat  of  survey  has  been  filed 
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in  the  local  land  office.  U.  S.  ▼.  Curtner 
(C.  C.  1889)  38  Fed.  1,  decree  reversed 
Curtner  v.  U.  S.  (1893)  13  Sup.  Ct  985, 
149  U.  S.  662,  37  L.  Ed.  890. 


§  703.  (R.  S.  §  456,  as  amended,  Act  July  31,  1894,  c.  174,  §  7.) 
Returns  relative  to  lands. 

All  returns  relative  to  the  public  lands  shall  be  made  to  the  Com- 
missioner of  the  General  Land-Office. 

Act  April  25,  1812,  c.  68,  §  9,  2  Stat.  717.  Act  July  31,  1894,  c.  174,  §  7, 
28  Stat.  207. 

The  amendment  of  this  section  by  Act  July  31,  1894.  c.  174,  §  7,  cited 
above,  consisted  in  the  omission  of  provisions  for  the  settlement  of  accounts 
relative  to  the  public  lands,  which  followed  the  words  of  the  section  set  forth 
above,  thus:  "And  he  shall  have  power  to  audit  and  settle  all  public  accounts 
relative  to  the  public  lands;  and  upon  the  settlement  of  any  such  account,  he 
shall  certify  the  balance,  and  transmit  the  account  with  the  vouchers  and  cer- 
tificate to  the  First  Comptroller  of  the  Treasury,  for  his  examination  and  de- 
cision thereon."  The  portions  of  the  section  thus  omitted  were  superseded 
by  provisions  for  the  settlement  of  such  accounts  by  the  accounting  officers  of 
the  Treasury  Department,  in  Act  July  31,  1894,  c.  174. 

Regulations  by  the  Commissioner  to  prevent  duplication  of  returns  were  pro- 
vided for  by  Act  March  2,  1895,  c.  177,  §  3,  post,  §  707. 


211,  110  U.  S.  471,  28  L.  Ed.  198; 
Scully  v.  U.  S.  (D.  0.  1912)  197  Fed. 
327. 


Cited    without     definite    application, 

U.  S.  V,  Brindle  (1884)  4  Sup.  Ct.  180, 
182, 110  U.  S.  688.  28  L.  Ed.  286;  Iowa 
V.  McFarland   (1884)  4  Sup.   Ct  210, 

§  704.  (R.  S.  §  457.)     Warrants  for  military  lands. 

In  all  cases  in  which  land  has  heretofore  or  shall  hereafter  be 
given  by  the  United  States  for  military  services,  warrants  shall 
be  granted  to  the  parties  entitled  to  such  land  by  the  Secretary  of 
the  Interior;  and  such  warrants  shall  be  recorded  in  the  General 
Land-Office,  in  books  to  be  kept  for  the  purpose,  and  shall  be  lo- 
cated as  is  or  may  be  provided  by  law ;  and  patents  shall  afterwards 
be  issued  accordingly. 

Act  April  25,  1812,  c.  68,  §  7,  2  Stat.  717. 

§  705.  (R.  S.  §  458.)     Issue  of  patents  for  lands. 

All  patents  issuing  from  the  General  Land-Office  shall  be  issued 
in  the  name  of  the  United  States,  and  be  signed  by  the  President, 
and  countersigned  by  the  Recorder  of  the  General  Land-Office; 
and  shall  be  recorded  in  the  Office,  in  books  to  be  kept  for  the  pur- 
pose. 

Act  April  25,  1812,  c.  68,  §  8,  2  Stat.  717.  Act  March  3,  1841,  c.  26,  §  2, 
5  Stat.  417. 

The  signature  of  patents  in  the  name  of  the  President  by  a  secretary  or  ex- 
ecutive clerk  was  provided  for  by  R.  S.  §§  450,  451,  and  Act  June  19,  1878, 
c.  239,  §  1,  ante,  §§  695-697. 

Notes  of  Dediioiui 

Construction  and  operation. 

TlUe  conveyed. 

Effect  of  issuance  of  patent  upon 

powers  of  land  department 

Relation  back. 

— •    Property  and  rights  included. 

Quantity  and  boundaries  of  land 

conveyed. 

Conditions  and  exceptions. 

Issuance  of  fictitious  person, 

Senior  and  Junior  patents. 

Rights  of  purchasers. 

Recordation. 

Patents  as  evidence. 

— —   Presumptiona. 
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ReclUls. 

Validity. 
ConcluslTenesB. 
Collateral  attack. 


30.  BQuitable  remedies. 

31.  Right  to  maintain  suit. 

31  Trust  in  lands  granted  In  general. 

33.  Mistake  or  misapplication  of  law. 

34.  Mistake  of  fact 

86.  Fraud  or  Imposition. 

3t.  Patentee's  knowledge  of  Inflrmity. 

37.  Lands  preTlously  granted. 

35.  Pleadings  and  proof. 

39.  Cancellation  of  patents. 

40.  Necessity  of  suit 

41.  Who  may  bring  suit 

42.  Jurisdiction  of  courts. 

42.  Jurisdiction  of  land  department 

44.  Grounds  for  cancellation. 

45.  ParUes. 

46.  Eyldence  and  burden  of  proof. 

47.  Decree. 

4a.  Correction  of  patents. 

1.  Nature  of  patentw— A  "pttent"  is 
an  instrument  by  which  the  United 
States  conveyfi,  to  persons  entitled 
thereto,  the  legal  fee-simple  title  to 
public  lands.  McCarty  v.  Helbling  (Or. 
1914)  144  Pac.  499. 

2.  Necessity  of  patent.— A  patent  la 
necessary  to  convey  the  legal  title  to 
public  lands.  Carter  v.  Ruddy  (1897) 
17  Sup.  Ct  640,  641,  166  U.  S.  498,  41 
L.  Ed.  1090. 

Purchasers  of  lands  reserved  by  the 
Creek  Treaty  of  March  24,  1832,  arts. 
2,  3,  must  have  patents  to  complete 
their  title.     (1836)  3  Op.  Atty.  Gen.  40. 

Patents  must  i&'sue  under  the  Choc- 
taw Treaty  of  1830.  arts.  14, 19,  and  the 
Chickasaw  Treaty  of  1834,  in  order  to 
£Test  the  United  States  of  title  in  the 
reservations.  (1836)  3  Op.  Atty.  Gen. 
49. 

Patents  are  requisite  to  divest  the 
title  of  the  United  States  to  the  Ottawa, 
Chippewa,  and  Pottowatomie  reserves, 
and  should  be  so  is-sued  as  to  disclose 
the  estate  granted.  (1836)  3  Op.  Atty. 
Gen.  55. 

The  United  States  may  transfer  its 
lands  by  a  special  act,  without  the  is- 
snance  of  a  patent.  Hall  v.  Jarvis 
(1872)  65  HI.  302. 

The  legal  title  to  lands  does  not  vest 
until  a  patent  \m  isbiied.  Roads  v.  Sym- 
mes  (1824)  1  Ohio  (1  Ham.)  281,  13 
Am.  Dec.  621. 

3.  Propriety  and  purpose  of  Issoaneo 

ef  patents-Patents  should  not  issue  for 
lands  inadvertently  sold.  (1828)  2  Op. 
Atty.  Gen.  186. 

A  patent  from  the  United  States  may 
frant  title  to  land,  or  merely  ratify  or 
eonfirm,  or  constitute  evidence  of,  a 
previous*  grant.  McArthur  v.  Brue 
(Ala.  1914)  67  South.  249. 

4.  Execution  and  form^— All  the  du- 
ties respecting  the  execution  of  patents, 
except  the  attestation,  are  ministerial, 
and  may  be  performed  either  by  the 
clerks  or  by  the  Secretary.  (1841)  3 
Op.  Atty.  Gen.  623;  Moyer  t.  McCul- 
loogh  (1849)  1  Ind.  339. 


Each  and  every  one  of  the  integral 
parts  of  the  execution  is  essential  to 
perfect  a  patent,  and  all  are  mandatory. 
McGarrahan  v.  New  Idria  Min.  Co. 
(1877)  96  U.  S.  316,  321,  24  L.  Ed.  630. 

The  issuing  of  a  patent  is  not  so 
purely  a  ministerial  act  as  to  follow  a 
patent  certificate  as*  a  matter  of  course. 
(1825)  2  Op.  Atty.  Gen.  15. 

5.  —  Signature  and  seaij-ZThe  pres- 
ident may  sign  by  his  secretary,  but  the 
recorder  must  sign  himself.  McGarra- 
han V.  New  Idria  Min.  Co.  (1877)  96 
U.  S.  316.  320,  321,  24  L.  Ed.  630. 

A  patent  of  public  lands  issued  by 
the  United  States  is  not  invalid  because 
it  is  signed,  "By  the  President,  Abra- 
ham Lincoln.  By  W.  P.  S.,  Secretary." 
Bonds  V.  Hickman  (1866)  29  Cal.  460. 

Neither  the  preeident  nor  any  officer 
of  the  government  has  any  power  to  dis- 
pose of  the  public  domain,  or  to  sign 
or  cause  the  seal  of  the  United  States 
to  be  affixed  to  a  patent,  except  such 
as  is  conferred  by  a  statute  of  the  Unit- 
ed States.  McGarrahan  v.  New  Idria 
Min.  Co.   (1874)  49  Cal.  331, 

B.  &  C.  Comp.  Or.  t  788,  subd.  15,  en- 
actfl  that  it  is  to  be  presumed  that  offi- 
cial duty  has  been  regularly  performed. 
Held,  in  view  of  the  federal  act,  that 
where  an  abstract  of  title  shows  a 
patent,  though  it  does  not  show  it  coun- 
tersigned by  the  Recorder,  it  will  be 
presumed  that  it  was  so  countersigned. 
Mclveod  V.  Lloyd  (1903)  71  Pac.  795, 
43  Or.  260. 

A  patent  which  appears  to  be  regular 
on  its  face  will  be  presumed,  in  the  ab- 
sence of  any  evidence  to  the  contrary, 
to  have  been  signed  according  to  law; 
and  the  court  will  not  eay,  from  an 
examination  of  the  handwriting  only, 
that  the  name  of  the  president  was  not 
signed  by  the  proper  person.  Parkison 
V.  Bracken  (Wis.  1842)  1  Pin.  174,  39 
Am.  Dec.  296. 

6. Description  J— By    the   Act   of 

March  1,  1800,  c.  13,  the  Secretary  of 
the  Treasury  was  required  to  number 
the  100-acre  lots  of  the  fifty  quarter- 
townships  progresTsively,  and  that  the 
patent  issued  for  each  should  inter  alia 
give  the  number  of  the  lot  located. 
Such  deecription  cannot  be  departed 
from,  for  no  form  of  description  vary- 
ing therefrom  will  pass  the  title  of  the 
United  States;  nor  can  any  patent  be 
issued  until  the  lots  shall  have  been 
numbered.  **The  system  which  has*  been 
adopted  for  the  arrangement  and  ap- 
propriation of  these  lands  is  beautiful 
and  perfect  as  it  stands;  no  ministerial 
officer  should  be  permitted  to  touch  or 
alter  it  in  any  of  its  parts."  (1819)  1 
Op.  Atty.  Gen.  323. 

The  description  of  land  in  a  certificate 
of  entry  and  patent,  though  somewhat 
general,  will  be  good  if  the  land  can  be 
located  by  it,  in  connection  with  the 
field  notes  of  the  original  survey,  which 
enter  into  and  form  a  part  of  the  en- 

(881) 


§  705 


DEPARTMENT  OF  THE  INTERIOR 


(Tit.  11 


li 


lil 


n. 

it : 


i 

ill  I 

I 

'if 

i' 
il 


U    : 


i 


try  or  patent,  as  if  copied  into  them. 
Hunt  V.  Rowley   (1877)  87  HI.  491. 

In  a  patent  from  the  United  States, 
a  description,  "the  west  half  of  the 
southwest  quarter  of  section  nine,  in 
township  fifteen  north,  range  ten  west, 
in  the  district  of  lands  offered  for  sale 
at  Springfield,  Illinois,"  is  sufficiently 
certain.  Mapes*  v.  Scott  (1880)  94  HI. 
379. 

It  is  a  sufficient  description  of  land  in 
a  patent  from  the  United  States  that 
the  number  of  the  section,  township, 
and  range,  according  to  the  public  sur- 
veys, be  given.  Bledsoe  v.  Little  (1839) 
5  Miss.  (4  How.)  13. 

Where  the  patents  from  the  United 
States  all  refer  to  the  official  plat  of 
the  survey  returned  by  the  surveyor 
general  to  the  General  Land  Office  for 
a  description  of  the  land  granted,  the 
plat,  ^ith  all  of  its'  marks  and  figures, 
tind  the  field  notes,  became  a  part  of 
the  patent  for  all  purposes  of  identifying 
the  land  granted.  Goltermann  v.  Schier- 
meyer  (1892)  111  Mo.  404,  19  S.  W. 
484,  20  S.  W.  161. 

7.  —  Granteesw— A  patent  for  lands 
paid  for  by  the  father,  but  delivered  to 
his  son  of  the  same  name,  who  was  de- 
scribed, by  his  residence,  as  the  grantee, 
is  valid  until  vacated  for  the  mistake 
of  description.  Babcock  v.  Pettibone 
(C.  C.  1874)   Fed.  Gas*.  No.  700. 

A  patent  of  land,  describing  the  gran- 
tees as  "the  heirs"  of  M.,  deceased,  is 
not  void  for  uncertainty.  Payne  v. 
Mathis  (1890)  92  Ala.  585,  9  South.  605. 

A  patent  for  land  issued  by  the  United 
States  to  "J.  S.,  administrator  of  R.  S. 
deceased,"  vests  the  legal  title  to  the 
land  in  J.  S.  Bonds*  v.  Hickman  (1867) 
32  Cal.  202. 

Where  the  wife,  as  heir  of  the  hus- 
band, applied  for  a  patent  which  was 
issued  to  her  as  his  assignee,  a  title  in 
her,  independent  of  her  husband,  can- 
not be  inferred,  and  the  patent  must 
inure  to  the  benefit  of  the  husband's 
vendee.  Beauvais  v.  WaU  (1859)  14 
La.  Ann.  199. 

The  issuing  of  a  patent  for  lands*  by 
the  United  States  does  not  affect  any 
rights  subsisting  between  third  persons 
and  the  patentee,  growing  out  of  con- 
tracts in  relation  to  the  land  covered 
by  the  patent.  The  patent,  to  whom- 
ever issued,  inures  to  the  benefit  of  the 
party  to  whom  the  patentee  is  bound 
to  convey  it,  or  for  whose  us-e  he  ought 
in  law  to  hold  it.  Hennen  v.  Wood 
(1861)   16  La.  Ann.  263. 

If  a  party  disposes  of  lands  to  which 
he  is  entitled  by  an  entry  and  survey, 
a  patent  subsequently  issued  to  him- 
self or  his  heirs  will  inure  to  the  ben- 
efit of  his  grantees.  Douglas*  v.  Mc- 
Coy (1832)  5  Ohio  (5  Ham.)  522. 

8.  Issuance  of  second  patentd— A  sec- 
ond patent  should  not  issue  for  the 
same  land  so  long  as  the  prior  patent 
remains  unrevoked  by  a  judicial  tribu- 
nal    (1843)    4   Op.    Atty.    Gen.   150; 
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(1847)  4  Op.  Atty.  Gen.  558;  (1871)  13 
Op.  Atty.  Gen.  457. 

9.  Issuance  of  patent  to  one  of  sever- 
al purchasers  or  for  part  of  land.^— A 

patent  cannot  issue  to  one  of  two  pur- 
chasers of  a  quarter  section  of  land, 
or  for  any  unspecified  portion  of  the 
same.  Where  such  conditions  exist  as 
will  permit  a  partition  of  the  land  held 
in  common,  a  patent  may  be  issued  to 
the  purchaser  entitled  after  the  division. 
(1844)  4  Op.  Atty.  Gen.  319. 

10.  Alteration  of  patent  after  deliv- 
ery^— When  a  patent  for  land  has  been 
executed  by  the  president,  and  record- 
ed in  the  general  land  office,  all  power 
of  the  executive  department  over  it 
has  ceased,  and  the  return  of  a  patent 
to  the  land  office  by  order  of  the  com- 
missioner of  that  office,  the  tearing 
from  it  of  the  seals  by  him,  his  erasing 
the  president's  name  from  it,  and  muti- 
lating the  record  of  it,  are  all  nuga- 
tory acts.  Bicknell  v.  Com  stock  (1885) 
5  Sup.  Ct  399,  113  U.  S.  149,  28  U 
Ed.  962. 

It  is  not  competent  or  proper  for  the 
Commissioner  of  the  General  Land  Of- 
fice to  make  alterations  in  the  dates  of 
patents  for  lands,  after  the  delivery 
thereof  to  the  grantees.  (1844)  4  Op. 
Atty.  Gen.  329. 

A  patent  does  not  convey  the  title  to 
land,  the  description  of  which  is  in- 
serted after  its  issuance  and  deliver3\ 
Doe  ex  dem.  Alabama  State  Land  Co. 
V.  McCullough  (Ala.  1908)  46  So.  472. 

11.  Delivery  and  acceptance.— Deliv- 
ery of  the  patent  for  public  land  is  not 
essential  to  its  validity.  Le  Roy  v. 
Clayton  (C.  C.  1874)  Fed.  Cas.  No.  8,- 
268;  U.  S.  V.  Laam  (C.  C.  1906)  149 
Fed.  581;  Houghton  v.  Hardenberg 
(1878)  53  Cal.  181;  Cruz  v.  Martinez 
(1878)  53  Cal.  239;  Gilmore  v.  Sapp 
(1881)  100  111.  297;  Rogers  v.  Clark 
Iron  Co.  (1908)  116  N.  W.  739,  104 
Minn.  198;  Hammond  v.  Johnston 
(1887)  93  Mo.  198,  6  S.  W.  83  (appeal 
dismissed  [1891]  142  U.  S.  73,  12  Sup. 
Ct.  141,  35  L.  Ed.  941);  Hedrick  v. 
Stohl  (1891)  105  Mo.  43,  16  S.  W.  835; 
Sayward  v.  Thompson  (1895)  11  Wash. 
706,  40  Pac.  379. 

Where  an  applicant  for  land  under  a 
homestead  entry  has  made  due  proof, 
paid  the  fees,  and  received  a  final  cer- 
tificate, and  his  proofs  and  papers 
were  forwarded  to  the  commissioner  of 
the  general  land  office,  who  found  them 
to  be  in  all  respects  in  compliance  with 
the  law,  and  that  relator  was  entitled 
to  a  patent,  and  a  patent  was  duly 
signed,  sealed,  and  countersigned  by 
the  recorder  of  the  general  land  oflfice, 
and  recorded  in  the  land  records,  and 
was  transmitted  to  the  local  land  of- 
ficers with  instructions  to  deliver,  bat 
such  officers  refused  to  deliver  it  be- 
cause they  had  been  instructed  by  the 
commissioner  to  return  it,  that  the  pat- 
ent was  returned  and  deposited  in  the 
Department  of  the  Interior,  subject  to 
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.  the  control  of  the  Secretary  of  the  In- 
terior,  mandamus  will  lie  to  compel  the 

'  secretary  to  deliver  the  patent     U.  S. 

'  ex  reL  McBride  v.  Schurz  (1880)  102  U. 
S.  378,  405,  26  L.  Ed.  167. 

Persons  having  land  allotted  to  them 
under  resolve  of  Congress  of  Aug.  29, 
1787,  are  not  entitled  to  patents  till 
provision  is  made  for  issuing  them. 
(17W)  1  Op.  Atty.  Gen.  45. 

Patents,  under  Act  of  Jime  9,  1794, 
c  62,  for  lands  in  Virginia,  cannot  be 
issued  until  the  claimant  shall  have 
first  complied  with  the  laws  of  Vir- 
ginia to  which  the  act  refers.  (1797) 
1  Op.  Atty.  Gen.  79. 

Receipt  by  the  patentee  of  a  patent 
for  land  issued  to  him  by  the  United 
States  is  not  necessary  to  pass  title. 
Eltzroth  V.  Ryan  (1891)  89  Cal.  135, 
26  Pac.  647. 

Where  a  patent  of  land  bore  date 
subsequent  to  the  death  of  the  pat- 
entee, but  was  proved  to  have  been  re- 
ceived by  him,  it  will  be  presumed  to 
have  been  delivered  in  his  lifetime  and 
valid-  Carter  v.  Blanton  (1867)  33 
Miss.  29L 

12.  —  Delivery  to  heirs,  represent- 
atives or  assigns.— A  patent  certificate, 
or  patent  issued,  or  confirmation  made 
to  an  original  grantee  or  his  legal  rep- 
resentatives, embraces  representatives 
of  the  grantee  by  contract,  as  well  as 
by  operation  of  law.  Hogan  v.  Page 
(1864)  2  Wall.  605,  607,  17  L.  Ed.  854. 

Where  the  local  law  authorizes  a 
transfer  of  the  right  to  a  patent  at 
sherifTs  sale,  a  patent  may  issue  to 
the  purchaser  at  such  sale.  (1816)  1 
Op.  Atty.  Gen.  191. 

Patents,  under  the  Act  of  Feb.  17, 
1815,  c.  45,  must  issue  to  the  owner  at 
the  date  of  the  act,  if  alive,  and  if  dead 
to  the  heirs  or  devisees.  The  act  at- 
taches no  assignable  quality  to  the 
charity  which  it  bestows,  and,  being  the 
only  authority  for  issuing  a  patent,  its 
terms  must  be  strictly  pursued.  (1820) 
1  Op.  Atty.  Gen.  361. 

The  Commissioner  of  the  General 
Land  Office  is  bound  to  issue  the  pat- 
ent to  the  original  beneficiary,  his  heirs 
or  assigns,  and  must,  therefore,  have 
satisfactory  evidence  of  assignment  be- 
fore he  issues  to  assigns.  (1829)  2  Op. 
Atty.  Gen.  276. 

On  a  certificate  to  A.  &  Co.  assigned 
by  A  alone,  a  patent  may  issue  to  A.'s 
assignees;  and  his  partners  must  seeic 
relief,  if  they  shall  be  entitled  to  any, 
in  the  courts.  (1842)  4  Op.  Atty.  Gen. 
96. 

After  land  has  been  sold  by  the  Unit- 
ed States  by  certificate,  the  United 
States  holds  the  legal  title  until  the 
patent  issue;s,  but  only  in  trust  for  the 
purchaser.  The  officers  can  only  act 
nuDiaterially  and  issue  it  to  him,  and 
cannot  act  judicially  and  determine  that 
another  claimant  is  entitled  to  it.  Ar- 
nold V.  Grimes  (1856)  2  Iowa  (2 
Clarke)  1. 

A  granting  of  a  patent  certificate  or 


patent  to  the  original  grantee  or  his 
legal  representatives  embraces  repre- 
sentatives by  contract,  such  as  as- 
signee or  grantee,  as  well  as  by  opera- 
tion of  law,  and  leaves  open  to  in- 
quiry the  question  to  whom  the  certifi- 
cate or  patent  shall  inure.  McQueen 
V.  Flasdick -Black  Land  &  Lumber  Co. 
(1912)  58  South.  880,  130  La.  1071. 

13.  Construction  and  operation.— Un- 
til the  patent  issues,  the  fee  of  the 
land  is  in  the  United  States.  Bagnell 
V.  Broderick  (1839)  13  Pet.  436,  460, 
10  L.  Ed.  235;  Jones  v.  Inge  (1837)  5 
Port  327;  Pepper  v.  Dunlap  (1844)  9 
Rob.  283;  Foley  v.  Harrison  (1850)  5 
La.  Ann.  75;  Sweatt  v.  Corcoran  (18U59) 
37  Miss.  513;  Carman  v.  Johnson 
(1854)  20  Mo.  108,  61  Am.  Dec.  593. 

A  patent  to  land  is  the  judgment  of 
the  land  department  and  a  conveyance 
of  legal  title.  James  v.  Germania  Iron 
Co.  (1901)  107  Fed.  597,  46  C.  C.  A. 
476  (appeal  dismissed  [1904]  195  U.  S. 
638,  25  Sup.  Ct.  786,  49  L.  Ed.  356); 
King  V.  McAndrews  (1901)  111  Fed. 
860,  50  C.  C.  A.  29  (reversing  judg- 
ment [C.  C.  1900]  104  Fed.  430);  Neff 
V.  U.  S.  (1908)  165  Fed.  273,  277,  91 
C.  C.  A.  241;  Le  Marchel  v.  Teegarden 
(C.  C.  1904)  133  Fed.  826;  (C.  C.  1907) 
Le  Marchel  y.  Teagarden,  152  Fed. 
662,  decree  reversed  (1909)  175  Fed. 
682,  99  C.  C.  A.  236. 

A  patent  appropriates  the  land  it  de- 
scribes without  reference  to  the  regu- 
larity of  the  proceedings  preliminary 
to  its  issue,  and  vests  title  in  the  pat- 
entee. U*  S.  V.  Winona  &  St  P.  R.  Co. 
(1895)  67  Fed.  948,  15  C.  C.  A.  96; 
Ay  res  v.  U.  S.  (1907)  42  Ct  CL  385; 
Carroll  v.  Draughon  (Ala.  1911)  56 
South.  207;  Hall  v.  Prindle  (1859)  2 
Ohio  Dec.  261;  Smith  v.  City  of  Beloit 
(1904)  100   N.  W.  877,  122  VTis.  39a 

Where  an  act  of  congress  is  in  itself 
a  grant,  the  purpose  of  a  patent  is 
merely  confirmation  of  a  title  already 
bestowed,  and  ejectment  may  be  main- 
tained without  the  patent.  Whitney  v. 
Morrow  (1885)  5  Sup.  Ct  333,  112  U. 
S.  693,  28  L.  Ed.  871;  Northern  Pac. 
R.  Co.  v.  Majors  (1884)  5  Mont  111,  2 
Pac.  822. 

A  patent  becomes  effective  when  it  is  ] 
executed  and  recorded  with  the  record-  I 
er  of  the  General  Land  Office  at  Wash- 
ington, and  no  other  act  will  be  neces-  l 
sary  to  pass  title.    Lonabaugh  y.  U.  S.  ] 
(1910)  179  Fed.  476,  103  C.  C.  A.  56 
(reversing  judgment  U.  S.  v.  Lonabaugh 
[D.  O.  1907]  158  Fed.  314);  U.  S.  ▼. 
Laam  (C.  C.  1906)  149  Fed.  581. 

Under  It  S.  §  441,  ante,  §  681,  and 
this  section,  the  land  department,  in- 
cluding in  that  term  the  Secretary  of 
the  Interior,  the  commissioner  of  the 
general  Land  Office,  and  their  subordi- 
nate officers,  constitutes  a  special  tri- 
bunal vested  with  judicial  power  to 
hear  claims  to  public  lands,  and  having 
power  to  execute  its  judgments  by  con> 
yeyances  to  the  partes  entitled.  U.  S. 
V,  Winona  &  St  P.  R.  Co.  (1895)  67 
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Fed.  948,  955,  15  C.  C.  A.  96  (affirmed 
[1897]  17  Sup.  Ct.  368,  165  U.  S.  463, 
41  L.  Ed.  789);  King  v.  McAndrewe 
(1901)  111  Fed.  860,  863,  60  C.  C.  A. 
29. 

In  construing  public  grants,  issued  in 
great  numbers  by  the  officers  of  the 
government,  and  in  accordance  with  a 
certain  formulary  deliberately  adopted 
by  those  officers,  the  courts  may  re- 
sort to  contemporaneous  documents  on 
file  in  the  proper  department,  for  the 
purpose  of  ascertaining  the  intent  of 
the  grantors.  (1836)  3  Op.  Atty.  Gen. 
111. 

Whether  patents  irregularly  issued 
shall  have  effect  from  their  date  or 
time  of  delivery  may  be  determined  by 
parol  testimony.  (1844)  4  Op.  Atty. 
Gen.  329. 

A  patent  of  lands  does  not  pass  the 
title,  but  is  only  evidence  that  it  has 
before  passed.  Goodlet  v.  Smithson 
(1837)  5  Port  245,  30  Am.  Dec.  561. 

The  patent  of  the  government  is  to 
be  construed  strictly,  and  not  most 
strongly  against  the  grantor.  McMan- 
us  V.  Carmichael  (1856)  3  Iowa  (3 
Clarke)  1. 

A  patent  from  the  government  to 
certain  land  was  signed,  sealed,  and 
recorded  August  30, 1859;  but,  as  there 
was  a  question  as  to  who  was  legally 
entitled  to  a  patent  for  the  land,  it  was 
not  delivered  until  November  12,  1860. 
Held,  that  the  patent  took  effect,  so 
as  to  vest  the  legal  title  in  the  gran- 
tee, on  August  30,  1859.  Hammond  v. 
Johnston  (1887)  93  Mo.  198,  6  S.  W, 
83. 

t4. Title  CO nveyedd— Where  pat- 
ents were  issued,  the  government  is 
estopped  from  setting  up  a  claim  for 
waste  committed  by  the  patentees  on 
the  ceded  lands.  Thayer  v.  U.  S 
(1885)  20  Ct.  CI.  137. 

A  patent  from  the  United  States,  is- 
sued in  pursuance  of,  and  based  solely 
and  exclusively  upon,  a  prior  entry  ac- 
companied by  full  payment  of  the  pur- 
chase price,  does  not  convey  to  the  en- 
tryman  a  new  or  independent  title  dis- 
connected with  his  equitable  title  de- 
rived from  such  entry  and  final  payment, 
but  converts  the  imperfect  or  equitable 
title  into  a  perfect  legal  one,  enabling 
the  patentee  to  seek  and  maintain  legal 
remedies  where  theretofore  he  was,  in 
the  absence  of  statute,  confined  to  equi- 
table ones.  Hagan  v.  Ellis  (1897)  22 
South.  727,  39  Fla.  463,  63  Am.  St 
Rep.  167. 

On  the  sale  of  lands*  by  the  United 
States,  the  patent  transfers  to  the  pur- 
chaser the  entire  legal  estate  and  sei- 
sin to  as  full  an  extent  as  the  gov- 
ernment held  them.  Cook  v.  Foster 
(1845)  7  111.  (2  Oilman)  652;  Vansi- 
ckle  V.  Haines  (1872)  7  Nev.  249. 

The  federal  government  can  convey  no 
greater  title  than  it  has.  Hough  v.  Por- 
ter (1909)  98  Pac.  1083,  51  Or.  318;  Id. 
(1908)    95   Pac.   732,  61  Or.  318,  re- 
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hearing  denied  (1909)  102  Pac.  728, 
61  Or.  318. 

Equities  subject  to  which  one  holds 
legal  title  to  land  under  a  United  States 
patent  may  be  enforced  by  the  courts; 
so,  where  the  patent  is  silent  as  to  the 
respective  interests  of  the  grantee«, 
their  rights  may  be  settled.  Kimball  v. 
Mclntyre  (1881)  3  Utah,  77,  1  Pac. 
167. 

15.  ^—  Effect  of  Issuance  of  patent 
upon  powers  of  land  departnient.F— The 

issuance  of  a  patent,  or  such  other  act 
as  passes  the  legal  title  from  the  gov- 
ernment, is  the  final  act,  and  the  ex- 
pression and  entry  of  the  final  judg^ 
ment,  of  the  officers  of  the  Land  De- 
partment, and  marks  the  termination 
of  the  jurisdiction  of  these  officers. 
Peyton  v.  Desmond  (1904)  129  Fed.  1, 
63  C.  C.  A.  651. 

A  patent  signed,  sealed,  and  recorded 
takes  effect  from  such  time,  and  it  can- 
not be  recalled  while  en  route  to  the 
local  officer  for  delivery  to  the  paten- 
tee, without  consent  of  the  patentee. 
Le  Roy  v.  Clayton  (C.  C.  1874)  Fed. 
Cas.  No.  8,268;  Same  v.  Jamison  (C.  C. 
1874)  Fed.  Cas.  No.  8,271. 

Where  the  identical  land,  by  the  same 
metes  and  bounds,  has  been  previously 
granted  according  to  law  by  tie  United 
States  to  other  individuals,  no  subse- 
quent act  on  the  part  of  the  United 
States  can  poraibly  affect  the  prior  ti- 
tle to  the  premises  derived  from  their 
own  patent.  (1807)  1  Op.  Atty.  Gen. 
159, 

After  a  patent  has  issued,  no  further 
departmental  interference  is  legally  pos- 
sible; the  juriediction  of  the  Secretary 
of  the  Interior  being  limited  to  a  re- 
quest that  proceedings  be  instituted  to 
annul  the  patent.  Southern  Pac.  R. 
Co.  V.  Jackson  Oil  Co.  (1913)  129  Pac. 
276,  164  Cal.  392;  Sage  v.  Rudnick 
(1904)  100  N.  W.  106,  91  Minn.  325 
(reversing  judgment  on  rehearing 
[1904]  98  N.  W.  89,  91  Minn.  325); 
Northern  Pac.  Ry.  Co.  v.  Spray  (1901) 
67  Pac.  377,  27  Wash.  1. 

Though  a  patent  to  public  land  ha&r 
been  erroneously  issued,  it  terminates 
the  authority  and  control  of  the  land 
department  over  the  title,  which  does 
not  again  attach  until  the  patent  has 
been  set  aside  by  the  courts.  Anderson 
V.  Woodward  (Colo.  1914)  140  Pac.  198. 

The  moment  a  patent  passes  the  great 
seal,  it  is  beyond  the  power  of  the  gov- 
ernment officers.  Liott  v.  Prudhomme 
(1842)  3  Rob.  293. 

16.  —  Relation  backw— The  patent 
relates  to  and  takes  effect  from  the 
date  of  the  entry.  Pacific  Coast  Min. 
&  Mill.  Co.  V.  Spargo  (0.  jC.  1883)  16 
Fed.  348;  Coleman  v.  Peshtigo  Lumber 
Co.  (C.  C.  1887)  30  Fed.  317;  Birming- 
ham  Coal  &  Iron  Co.  v.  Doe  ex  dem. 
Arnett  (Ala.  1913)  62  South.  26;  Quinn 
V.  Baldwin  Star  Coal  Co.  (1904)  76  Pac 
552,  19  Colo.  App.  497;  King  v.  Great 
Northern  Ry.  Co.  (1911)  119  Pac.  709, 
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^  Idaho,  687;  (1875)  Waters  v.  Bush, 
^lowa,  255;  (1876)  Rankin  v.  Miller, 
^  Iowa,  11;  Steinspring  v.  Bennett 
1881)  16  La.  Ann.  201;  Clark  v.  HaU 
^869)  19  Mich.  856;  Magruder  v.  Es- 
?ay  (1878)  35  Ohio  St  221;  Washing- 
jou  Rock  Co.  V.  Young  (1905)  80  Pac. 
£2,  29  Utah,  108,  110  Am.  St.  Rep. 

^  patent  to  public  lands  relates  back 

to  the  time  when  they  were  purchased. 

'fld  ^'ves  the  patentee  title  as  of  that 

date,    Cavender  v.  Smith's  Heirs  (1857) 

5 Iowa  (5  Clarke)  157;   Fisher  v.  Hal- 

iock    (1883)    15  N.  W.  552,   50  Mich. 

463;   Nicholson  v.  Congdon  (1905)  103 

N.  W.  1034,  95  Minn.  188. 

The  issue  of  a  patent  does  not  cause 
tbe  patentee's  legal  title  to  relate  back 
to  the  date  of  his  certificate  of  pur- 
chase. Redfield  v.  Park*  (1889)  10 
Sop.  Ct.  83,  132  U.  S.  239,  33  L.  Ed. 
827. 

.  A  land  patent  relates  back  to  the  orig- 
^1  land  office  certificate,  and  the  pur- 
chaser's title  dates  from  that  time. 
wender  v.  Smith  (1850)  ft  G.  Greene, 
^».  66  Am.  Dec.  541. 
g^^. patent  for  lands  issued  on  a  prior 
JJftificate  operates  to  vest  the  title  in 
jjjg  ^*tentee,  and  by  relation  back  to 
CQta  ^^^  of  the  certificate  of  location 
Klci»v,  ^^  an  intermediate  certificate. 
L^  «  Heirs  v.  Ar^enbright  (1869)  26 

K  ^Atent  will  not  be  held  to  take  ef- 
^^t  ab'  of  the  date  of  the  initial  step 
^^en  by  the  patentee  to  obtain  title, 
^here  the  rights  by  him  acquired  by 
such  initial  step  were  lost  by  his  lack 
of  diligence,  and  the  e£fect  of  such  an 
application  of  the  doctrine  of  relation 
would  be  to  render  a  party  accountable 
for  coal  mined,  who  had  made  a  cash 
entry  after  the  patentee's  right  to  the 
land  had  apparently  been  abandoned, 
and  who  had  developed  mines,  and  had 
worked  them  for  several  years,  with  the 
knowledge  of  the  patentee,  ^vans  v. 
Dnrango  Land  &  Coal  Co.  (1897)  80 
Fed.  433,  25  C.  C.  A.  531,  appeal  dis- 
missed Durango  Land  &  Coal  Co.  v. 
Evans  (1898)  19  Sup.  Ct  875,  43  L. 
Ed,  1178. 

A  patent  to  public  lands*  may  be  shown 
to  be  connected  with  and  to  relate  back 
to  a  previous  inchoate  legal  title.  Jones 
▼.  Inge  (Ala.  1837)  5  Port.  327. 

The  doctrine  of  legal  title  relating 
back  to  the  inception  of  the  grantee's 
equity  is  a  legal  fiction,  adopted  to  pro- 
tect the  legal  title.  Price  v.  Dennis 
(Ala.  1909)  49  South.  248. 

A  vested  right  to  a  patent  of  public 
lands  is  treated  as  a  patent  in  fact  is- 
nied;  the  patent,  when  issued,  relat- 
ing back  to  the  inception  of  the  paten- 
tee's right  Stoneroad  v.  Beck  (N.  M. 
1S12)  120  P.  898. 

*7 Property  and  rights  inoluded. 

~-A  patent  carries*  all  mines  in  the  lands 
P&tented,  to  which  no  right  has  attached 
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at  the  time  the  patent  issues.  Pacific 
Coast  Min.  &  Mill.  Co.  v.  Spar  go  (0.  C. 
1883)  16  Fed.  348. 

A  patent  from  the  United  States  of 
public  lands,  without  an^  reservations 
or  exceptions,  passes  to  the  patentee 
everything  anywise  connected  with  the 
soil,  forming  any  portion  of  its  bed,  or 
fixed  to  ite?  surface— in  short,  everything 
included  in  the  term  *1and."  Moore  v. 
Smaw  (1861)  17  CaL  199,  79  Am.  Dec 
123. 

What  rights  go  to  a  patentee  of  land 
depend,  not  upon  any  supposed  adjudi- 
cation contained  in  the  patent,  but  upon 
the  general  law  of  the  state  where  the 
land  is  situated.  City  of  Los  Angeles 
y.  Los  Angeles  Farming  &  Milling  Co. 
(Cal.  1908)  93  Pac  860,  rehearing  de- 
nied Id.  1135. 

A  purchaser  of  a  tract  of  government 
land,  which  has  on  it  a  mill  and  dam, 
which  cause  the  water  of  a  stream  run- 
ning through  it  to  overflow  other  public 
lands,  the  entry  being  made  and  a  pat- 
ent received  in  the  usual  form,  hasr  no 
right  to  continue  the  dam  so  as  to  over- 
flow such  other  lands  after  they  have 
been  entered  by  individuals.  Wilcoxon 
V.  McGhee  (1851)  12  lU.  (2  Peck) 
381,  54  Am.  Dec  400. 

Where  a  patent  for  land,  on  which 
stood  a  mill  and  dam,  whereby  adjoining 
public  lands  were  overflowed,  was  is-sued 
in  the  usual  form,  it  was  held  that  the 
right  to  overflow  such  adjoining  lands 
belonging  to  the  government  was  not 
annexed  to  the  grant,  as  an  appurte- 
nance, by  any  natural  or  legal  neces- 
sity.   Id. 

A  grantee  by  patent  of  a  legal  subdi- 
viflion  of  land  cannot  thereby  derive 
title  to  land  in  another  legal  subdivision. 
Kinsella  v.  Stephenson  (1914)  106  N. 
E.  950,  265  HI.  369. 

A  transfer  by  the  government  of  its 
title  to  public  lands  passes  title  to  a 
fence  that  had  been  built  on  the  land 
by  the  maker.  Burlerson  v.  Teeple 
(Iowa  1850)  2  O.  Greene,  542. 

A  patent  to  land  covers  all  right  to 
the  use  of  water  thereon,  though  anoth- 
er, before  the  patent,  had  attempted  to 
divert  the  water.  Vansickle  v.  Haines 
(1872)  7  Nev.  249. 

18.  — —  Quantity  and  boundaries  of 
land  conveyedw— The  quantity  of  land 
granted  to  a  patentee  must  in  an  ac- 
tion at  law  be  ascertained  from  the  de- 
scription in  the  patent,  and  cannot  be 
controlled  by  any  supposed  original 
equity  to  a  quarter  section  to  which  a 
claim  might  have  been  made  before  the 
regrister  and  receiver.  Gaz2am  v.  Phil> 
Ups  (1857)  20  How.  372,  376,  15  L. 
Ed.  958. 

Whether  a  survey  and  patent  rightful- 
ly or  wrongfully  excludes  certain  lands, 
the  patent  is  conclusive  as'  to  title  in 
a  law  action,  and  the  patent  including 
the  lands  must  prevail  over  a  patent 
excluding  them,  and  the  decree  of  con- 
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firmatlon  on  which  it  is  issued.  Mora 
V.  Nunez  (C.  C.  1882)  10  Fed.  634. 

Certain  boundaries  are  of  more  im- 
portance than  quantity  in  designating 
lands.  Therefore,  where  a  patent  calls 
for  a  subdivision  of  a  fractional  quarter 
section,  described  as  lying  north  of  a 
certain  creek,  and  containing  a  specified 
number  of  acres,  it  embraces  all  the 
land  in  the  eubdivision  north  of  the 
creek,  although  the  actual  number  of 
acres  exceeds  the  number  specified  in 
the  patent  Stein  v.  Ashby  (1854)  24 
Ala.  521. 

The  lands  formerly  occupied  by  Old 
Fort  Charlotte,  as  shown  by  the  map 
and  plat  returned  to  the  general  land 
office  by  the  surveyor  general,  were 
separated  from  the  river  by  a  narrow 
strip  of  land.  Held,  that  a  patent  from 
the  United  States  for  such  lands-  did 
not  pass  this  strip  nor  adjacent  land  on 
the  river  front,  since  reclaimed  from 
the  water.  Boulo  v.  New  Orleans,  M. 
&  T.  R.  Co.  (1876)  55  Ala.  480. 

A  patent  describing  land  as  the  S.  E. 
^  of  the  S.  W.  ^  of  a  section,  "accord- 
ing to  the  offidal  plat  of  survey,"  held 
to  convey  all  of  the  S.  %  of  the  quarter 
section,  surveyed  in  a  single  tract,  as 
shown  by  the  official  plat,  except  a  por- 
tion beyond  the  banks  of  a  navigable 
stream.  Perry  v.  Board  of  Com're  of 
Caddo  Levee  Dist.  (1913)  61  South. 
511,  132  La.  415. 

Where  a  patent  to  an  island  was  reg- 
ular on  its  face  and  conveyed  a  tract 
containing  "about  one  hundred  acres" 
for  a  consideration  of  $125,  it  was  not 
subject  to  collateral  attack  because  the 
island  in  fact  contained  127  acres*,  and 
was  therefore  conveyed  for  a  price  less 
than  that  authorized  by  law.  Frank  v. 
Goddin  (1906)  91  S.  W.  1057,  193  Mo. 
390,  112  Am.  St.  Rep.  493. 

In  order  to  determine  the  extent  of  a 
title  included  in  a  conveyance  from  the 
government,  the  courts  must  consider 
all  acts  in  force  at  the  time  affecting 
the  public  domain,  to  ascertain  what  in- 
terests remain  subject  to  transfer. 
Hough  V.  Porter  (1909)  98  Pac.  1083, 
51  Or.  318;  Id.  (1908)  95  Pac.  732, 
51  Or.  318,  rehearing  denied  (1909)  102 
P.  728,  51  Or.  318. 

The  fact  that  a  patent  describes  the 
land  as  "the  northeast  quarter  of  the 
southeast  quarter  of  section  8,"  instead 
of  as  lot  4,  does  not  exclude  from  the 
grant  any  of  the  land  that  would  prop- 
erly be  in  lot  4,  when  it  appears  by  the 
government  plat  that  it  was  intended  to 
pass  lot  4,  which  was  marked  as  con- 
taining the  same  number  of  acres  as 
were  granted  by  the  patent.  Sheppard 
V.  Wilmott  (1891)  79  Wis.  15.  47  N.  W. 
1054. 

The  fact  that  lot  4  is  in  two  quarter 
sections  is  immaterial,  as  a  given  frac- 
tional lot  may  be  crossed  by  quarter 
section  lines,  when  the  lines  of  the  plat 
show  that  it  was  not  intended  to  extend 
the  intersecting  line  of  the  adjoining 
quarter  section  so  as  to  exclude  from 
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lot  4  the  land  in  controversy,  which 
is  necessary  to  make  up  the  number  of 
acres  as  called  for  in  the  plat  for  lot 
4.    Id. 

Where  the  proofs,  together  with  the 
maps  filed  with  a  patent,  and  the  sur- 
veys and  field  notes,  including  the  rec- 
ords of  the  general  land  office,  conclu- 
sively show  that  a  certain  piece  of  land 
was  intended  to  be  included  in  a  patent 
describing  the  land  as  *lot  1,  s'ection  6," 
it  will  pass  by  the  patent,  though  the 
land  extends  beyond  section  6.  Lc^on  ▼. 
Fairbanks  (1891)  79  Wis.  455,  48  N. 
W.  492,  24  Am.  St.  Rep.  732. 

19. Conditions  and  exceptlonSd — 

When  public  lands  are  conveyed  to 
private  individuals,  no  especial  rights 
or  exemptions,  which  might  have  been, 
but  were  not,  prescribed  by  Congres-Sr 
pass  to  the  patentee.  Empire  Water  & 
Power  Co.  v.  Cascade  Town  Co.  (1913) 
205  Fed.  123,  123  C.  C.  A.  355,  revers- 
ing decree  in  part  Cascade  Town  Co.  v. 
Empire  Water  &  Power  Co.  (C.  C. 
1910)  181  Fed.  1011. 
.  Where  a  patent  to  public  land  reservea 
the  right  of  a  proprietor  of  a  mining 
vein  or  lode  to  extract  and  remove  hie 
ore  therefrom,  should  it  be  found  to 
penetrate  or  intersect  the  lands  grant- 
ed by  the  patent,  the  reservation  refers 
only  to  parties  who  are  proprietors  at 
the  time  when  the  right  of  the  patentee 
attaches'  to  the  laifH,  or  the  date  of  the 
entry  or  patent  Pacific  Coast  Min.  & 
MiU.  Co.  V.  Spargo  (C.  C.  1883)  16  Fed. 
348. 

An  exception  inserted  in  a  patent, 
which  is  not  authorized  by  the  statute 
to  be  inserted,  is  void.  Francoeur  y. 
Newhouse  (C.  C.  1889)  40  Fed.  618. 

A  condition  superadded  to  a  patent 
certificate  by  the  register  of  a  land  of- 
fice, which  was  not  required  by  the  law 
directing  its  issuance  by  him,  is  void, 
and  the  patentee  takes  it  discharged  of 
the  condition.  Innerarity  v.  Mims'' 
Heirs  (1840)  1  Ala.  660. 

Where  a  patent  to  agricultural  land 
contained  a  clause  that  it  should  be  sub- 
ject to  the  right  of  the  proprietor  of  a 
vein  or  lode  to  abstract  and  remove  his 
ore  therefrom  should  the  same  be  found 
to  penetrate  or  intersect  the  premises 
granted,  such  exception  only  subjected 
the  land  to  the  right  of  the  proprietor 
of  a  vein  or  lode  the  apex  of  which 
lay  outside  of  the  land  patented,  but 
penetrated  into  the  same  on  its  dip  or 
downward  course,  to  abstract  and  re- 
move his  ore  therefrom  as  provided  by 
law.  Paterson  v.  Ogden  (1903)  74  Pac 
443,  141  Cal.  43,  99  Am.  St.  Rep.  31. 

20. Issuance  to  fictitious  person. 

—A  patent  for  land  issued  to  a  fictitious 
person  passes  no  title.  Moffat  v.  U.  S. 
(1SS4)  5  Sup.  Ct.  10,  14,  112  U.  S.  24. 
28  L.  Ed.  623;  U.  S.  v.  Southern  Colo- 
rado Coal  &  Town  Co.  (C.  C.  1883)  18 
Fed.  273  (decree  reversed  Colorado 
Coal  &  Iron  Co.  v.  U.  S.  [1887]  8  Sup, 
Ct  131,  123  U.  S.  307,  31  L.  Ed.  182) ; 
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Thomas  v.  Wyatt   (1857)  25  Mo.   24, 
^  Am.  Dec  446;    Same   v.   Boerner 

1857)   25   Mo.   27;     Same   t.   Wyatt 

^1864)  85  Mo.  127. 

w^^- —  Senior  and  Junior  patents^* 
rj^^re  two  conflictiiig  patents  have  been 
7*M  by  the  United  States,  each  pur- 
^rting  to  confirm  the  same  tract  of 
J^d  to  a  different  party,  the  senior 
r^nt  is  conclueive  of  the  title;  and, 
r^the  question  is  solely  between  the 
/7^  Intents,  the  junior  patent  is  void. 
JJ^Pot  V.  Manlove  (1834)  2  lU.  (1 
7^^.)  156;  Garner  v.  WiUett  (1857) 
/^^.  (8  Peck)  455;   Magwire  v.  Ty- 

jf^  (1867)    40  Mo.   406;    Parkison   v. 

^^clten    (1842)    1   Pin.   174.  39   Am. 

i*9(     equity  a  junior  patent  or  a  certifl- 

Pfet  ^'  purchase  of  a  tract  of  land  will 

on  n^?V    over  an  older  one,  if  the  right 

"^^eei^^^li  it  is  based  is  prior.    Isaacs  v. 

^•^o^^^841)  4  HL  (3  Scam.)  97;   Pujo 

m     ^^^y  (La.  1880)  Man.  Unrep.  Cas. 

tfiCOil.C^'"*'^  Rights     of      purchaser8.F-A 
¥*^^"^ger  in  good  faith  for  a  valuable 
^J^SO&v^eration  from  a  patentee  of  United 
States  lands,  without  notice  of  adverse 
dBims,  is  entitled  to  rely  on  the  rec- 
ord; and  the  patent,  if  valid  on  its  face, 
win  not  be  vacated,  as  to  him,  for  mat- 
ters dehors  the  record.    Neff  v.  U.  S. 
(1908)  165  Fed.  273,  91  C.  O.  A.  241; 
U.  a  V.  Keleno  (1915)  226  Fed.  180, 
141  0.  C.  A.  178;   U.  S.  v.  DebeU  (C. 
a  A  1915)   227  Fed.  760;    U.  S.  v. 
Minor  (C.  C.  1886)  29  Fed.  134;   U.  S. 
T.  Sierra  Nevada  Wood  &  Lumber  Co. 
(C.  C.  1897)  79  Fed.  691. 

A  purchaser  need  not  go  behind  the 
patent,  but  may  rely  on  its  presump- 
tive validity.  U.  S.  v,  Laam  (C.  C. 
1906)  149  Fed.  581;  State  v.  Hewitt 
Land  Co.  (1913)  134  Pac.  474,  74  Wash. 
573. 

A  purchaser  of  public  lands  is  not 
affected  with  notice  of  latent  defects 
in  a  chain  of  assignments  recited  in  his 
patent,  when  such  assignments  pur- 
port to  have  been  made  by  the  proper 
persons.  Bell  v.  Duncan  (1842)  11 
Ohio,  192. 

23.  -—  Recordation.— -Failure  to  re- 
cord a  patent  does  not  defeat  the  grant 
McGarrahan  v.  New  Idria  Min.  Co. 
a877)  96  U,  S.  316,  323,  24  L.  Ed. 
630;  McQueen  v.  Flasdick-BIack  Land 
&  Lumber  Co.  (1914)  65  South.  900, 
135  La.  698;  Sands  v.  Davis  (1879)  40 
Mich.  14. 

The  record  of  a  United  States  patent 
for  land  in  the  government  office  at 
Washington  has  the  same  force  as  the 
patent  Sands  v.  Davis  (1879)  40  Mich. 
14. 

A  government  title  to  land,  recorded 
under  the  acts  of  Congress  in  books 
Icept  for  that  purpose  at  the  seat  of  gov- 
ernment is  sufficient  to  pass  title  and 
impart  notice  without  being  recorded 
m  the  county  where  the  land  is  situated, 
though  it  may  be  so  recorded  under  Rev. 


St  Mo.  1909,  §  10390.    Wilcox  v,  Phil- 
Ups  (Mo.  1914)  169  S.  W.  5^. 

24.  — -  Patents  as  evidence.*A  pat- 
ent under  the  seal  of  the  United  States 
is  conclusive  proof  of  the  act  of  grant- 
ing by  its  authority;  its  exemplifica- 
tion is  a  record  of  absolute  verity.  U. 
S.  V.  Arredondo  (1832)  6  Pet  691,  728^ 
8  L.  Ed.  547. 

The  court  will  take  judicial  notice  of 
the  fact  that  patents  for  public  lands 
are  frequently  dated  several  years  aft- 
er the  payment  of  the  purchase  money 
and  the  issuance  of  the  certificate  of 
entry,  and  therefore  the  production  of 
a  patent  dated  in  1888  is  no  proof  that 
the  patentee  did  not  have  an  interest 
in  the  lands  which  was  subject  to  at- 
tachment and  judicial  sale  in  1885. 
Bigelow  V.  Chatterton  (1892)  51  Fed. 
614,  2  C.  C.  A.  402. 

The  pendency  of  a  suit  by  the  Unit- 
ed States  to  set  aside  a  patent  for 
fraud  is  not  ground  for  refusing  to  ad- 
mit the  patent  Ia  evidence.  Ely  v. 
Frisbie  (1861)  17  Cal.  250. 

A  patent  appearing  to  be  signed  by 
the  president  and  countersigned  by  the 
commissioner  of  the  general  land  office, 
and  verified  by  the  seal  thereof,  is  ad- 
missible without  proof  of  its  execu- 
tion. Bowser  v.  Warren  (Ind.  1838)  4 
Blackf.  522. 

The  sufficiency  of  the  authentication 
of  records  and  papers  of  the  federal 
land  department  is  controlled  by  the 
regulations  of  that  department  and  the 
federal  laws,  and  not  by  state  laws. 
Oilman  v.  Riopelle  (1869)  18  Mich.  145. 

A  patent  may  be  shown  in  evidence 
without  proof  that  the  same  was  re- 
corded in  the  land  department,  or  mem- 
orandum of  such  record.  Callaway  v. 
Fash  (1872)  50  Mo.  420. 

The  record  of  a  patent  is  admissible; 
Comp.  Laws  Nev.  §  324,  making  spe- 
cial provisions  for  recording  such  pat- 
ents and  the  use  of  such  records  as  ev- 
idence. Reno  Brewing  Co.  v.  Packard 
(Nev.  1900)  103  P.  415,  rehearing  de- 
nied 104  P.  801. 

25.  — -  Presumptions.— It  will  be 
presumed  from  the  issuance  of  a  pat- 
ent for  government  land  that  all  nec- 
essary steps  prior  to  the  Issuance 
thereof  were  taken.  King  v.  McAn- 
drews  (1911)  111  Fed.  860,  50  C.  C.  A. 
29;  Carroll  v.  Draughon  (Ala.  1911) 
56  So.  207;  Coffins  v.  Bartiett  (1872) 
44  Cal.  371;  Southern  Pac.  R,  Co.  v. 
Purcell  (1888)  77  CaL  69,  18  Pac.  886; 
Hooper  v.  Young  (1903)  74  P.  140,  140 
Cal.  274,  98  Am.  St  Rep.  50;  People's 
Water  Co.  v.  Lewis  (1912)  127  P.  606, 
19  Cal.  App.  622;  Smith  v.  Pipe  (1877) 
8  Colo.  187;  Oregon  Short  Line  R.  Co. 
V.  Stalker  (1908)  94  P.  56;  Webber  v. 
Pere  Marquette  Boom  Co.  (1886)  30  N. 
W.  469,  62  Mich.  626;  Fulton  v.  Mc- 
Afee (1841)  6  IMiss.  (5  How.)  751;  Sur- 
get  V.  Uttle  (1852)  24  Miss.  (2  Cushm.) 
118;  Carter  v.  Blanton  (1857)  33  Miss. 
291;  Barry  y.  Gamble  (1843)  8  Mo.  88; 
Allison  T.  Hunter  (1846)  9  Mo.   749; 
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HiU  V.  Miller  (18G5)  36  Mo.  182;  Gib- 
son V.  Chouteau  (1867)  39  Mo.  536; 
Bradshaw  v.  Edelen  (1906)  92  S.  W. 
691,  194  Mo.  640;  Green  v.  Barker 
(1896)  47  Neb.  934,  66  N.  W.  1032; 
Warner  Valley  Stock  Co.  v.  Morrow 
(1906)  86  P.  369,  48  Or.  258;  Knight 
V.  Leary  (1882)  54  Wis.  459,  11  N.  W. 
600;  Demars  v.  Hickey  (1905)  80  P. 
521,  13  Wyo.  371,  rehearing  denied 
(1905)  81  P.  705,  13  Wyo.  371. 

A  patent  of  land  issued  by  the  prop- 
er officers  of  the  United  States  is  pre- 
sumed valid,  and  to  pass  title.  Minter 
V.  Cromraelin  (1855)  18  How.  87,  88, 
15  L.  Ed.  279;  Jenkins  v.  Trager  (C. 
C.  18S9)  40  Fed.  726  (writ  of  error 
dismissed  Trager  v.  Jenkins  [1890]  10 
S.  Ct  1074,  136  U.  S.  651,  34  L.  Ed. 
557);  U.  S.  V.  Laam  (C.  C.  1906)  149 
Fed.  581;  Hooper  v.  Young  (1903)  74 
P.  140,  140  CaL  274,  98  Am.  St.  Rep. 
50;  Schnee  v.  Schnee  (1808)  23  Wis. 
377,  99  Am.  Dec.  183. 

Patents  for  lands  issued  by  the  Unit- 
ed States  carry  the  presumption  of 
verity,  and  can  only  be  set  aside  on  the 
most  clear  and  convincing  proof;  and 
the  rule  applies,  although  they  are  at- 
tacked by  the  United  States  in  de- 
fense of  a  suit  to  restrain  their  cancel- 
lation by  the  department.  Lra  Clair  v. 
U.  S.  (C.  C.  1910)  184  Fed.  128. 

There  is  no  presumption  in  favor  of 
a  patent  to  lands  issued  by  the  Land 
Department  as  against  a  claim  that  the 
land  was  within  an  Indian  reservation 
and  not  subject  to  disposal  as  public 
land.  Northern  Pac.  Ry.  Co.  v.  U.  S. 
(1911)  191  Fed.  947,  112  C.  C.  A.  359, 
decree  affirmed  (1913)  33  S.  Ct  368, 
227  U.  S.  355,  57  L.  Ed.  544. 

Issuance  of  a  patent  by  the  federal 
land  department  is  an  adjudication  that 
grantee  has  performed  acts  necessary 
to  entitle  him  to  a  patent,  if  the  land 
belongs  to  the  United  States  and  pro- 
vision has  been  made  for  its  sale;  the 
adjudication  having  the  same  force  in 
his  favor  as  any  adjudication  by  a  tri- 
bunal having  jurisdiction,  and  not  be- 
ing sjibject  to  collateral  attack.  Jame- 
son V.  James  (Cal.  1909)  100  P.  700. 

Where  the  preamble  of  a  patent  de- 
scribes the  applicant  as  the  "legal  rep- 
resentative" of  the  entryman,  but  the 
grant  is  to  the  applicant  "and  to  his 
heirs  and  assigns,"  the  presumption  is 
that  the  register  properly  discharged 
his  duty.  McQueen  v.  Flasdick-Black 
Land  &  Lumber  Co.  (1914)  65  South. 
900,  135  La.  698. 

A  patent  is  conclusive  evidence  that 
the  patentee  has  complied  with  the  act 
of  Congress  as  concerns  improvements 
on  the  land,  etc.  Jenkins  v.  Gibson 
(1848)  3  La.  Ann.  203. 

The  principle  that,  when  a  patent  is 
issued  by  the  government,  all  neces- 
sary prerequisites  are  presumed  to  ex- 
ist, is  applicable  to  an  assignment 
when  the  patent  issues  to  an  assignee. 
Clark  V.  Hall  (1869)  19  Mich.  356. 

Where  the  United  States  government 
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has  issued  a  patent  for  land,  it  will  be 
presumed  that  it  held  the  title  to  and 
the  possession  of  the  land  at  the  time 
that  the  patent  was  issued.  Long  y. 
McDow  (1885)  87  Mo.  197. 

In  a  suit  by  one  claiming  to  be  the 
rightful  claimant  to  public  land,  to  en- 
force his  remedy  against  a  person  to 
whom  the  patent  has  been  issued  by 
the  Land  Department,  all  reasonable 
presumptions  will  be  indulged  in  sup- 
port of  the  department  officers.  John- 
son V.  Riddle  (OkL  1914)  139  Pac  1143. 

26.  ^—  Recitals.— A  mere  stranger 
has  no  right  to  dispute  the  truth  of  the 
recitals  in  a  patent.  Jones  v.  Inge 
(1837)  5  Port.  327. 

While  the  recitals  of  fact  contained 
in  a  patent  are  binding  on  all  concern- 
ed, an  opinion  of  the  executive  officers 
as  to  matters  of  law  indicated  either  by 
the  act  of  issuing  the  patent  or  by  the 
recitals  contained  therein  is  not  con- 
clusive. McGarrahan  v.  New  Idria 
Min.  Co.  (1874)  49  Cal.  331. 

When  a  patent  of  land  recites  that 
it  was  purchased  by  the  patentees  in 
trust  for  beueficiaries  named,  and  noth- 
ing appears  to  contradict  the  recital,  it 
will  be  conclusive,  as  to  the  facts  re- 
cited, that  a  trust  only  is  conveyed  by 
the  patent  Dean  v.  Long  (1887)  122 
111.  447,  14  N.  E.  34. 

The  recitals  of  the  patent  are  to  be 
taken  as  true.  In  this  case  the  re- 
cital was  that  A.  had  got  a  certificate 
of  entry  and  assigned  to  B.,  and  that 
the  United  States  got  a  judgment 
against  B.,  had  his  rights  sold  on  exe- 
cution, and  bought  them,  and  thereup- 
on patented  the  land  to  M.,  the  present 
patentee.  Held,  that  on  its  face,  which 
was  to  be  taken  as  true,  it  appeared 
that  the  United  States  had  good  right 
to  patent  the  land  to  M.  Sweatt  v. 
Corcoran   (1859)  37  Miss.  513. 

The  acts  of  Congress  control  the 
force  of  patents,  which  cannot  be  va- 
ried in  their  effect  by  the  omission  from 
them  of  statutory  provisions,  or  the  in- 
sertion of  others.  Tonopah  &  G.  R. 
Co.  V.  Fellanbaum  (Nev.  1910)  107  Pac. 
882. 

An  owner  of  land  is  chargeable  with 
notice  of  facts  recited  in  a  patent  to 
which  he  traces  his  title.  Bonner  v. 
Ware  (1841)  10  Ohio,  465. 

27.  Vaiidityw— A     patent     issued 

for  lands  reserved  from  sale  by  law  is 
void.  Stoddard  v.  Chambers  (1844)  43 
U.  S.  (2  How.)  284,  11  L.  Ed.  269;  Gar- 
rard V.  Silver  Peak  Mines  (C.  C.  1897) 
82  Fed.  578  O'udgment  affirmed  [1899] 
94  Fed.  983,  36  C.  C.  A.  603);  Eastern 
Oregon  Land  Co.  v.  Brosnan  (C.  0. 
1900)  147  Fed.  807;  MiUe  Lac  Band  of 
Chippewas  v.  U.  S.  (1911)  46  Ct,  CI. 
424;  (1900)  23  Op.  Atty.  Gen.  283; 
Hit-tuk-ho-mi  v.  Watts  (1846)  7 
Smedes  &  M.  (Miss.)  363,  45  Am.  Dec 
308;  Perry  v.  O'Hanlon  (1848)  11  Mo. 
585,  49  Am.  Dec.  100;  Wright  v.  Rut- 
gers (1851)  14  Mo.  585;   Cummings  y. 
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Powell  (1893)  116  Mo.  478,  21  S.  W. 
1079,  38  Am.  St.  Rep.  610;  Whitehill  v. 
Yictorio  Land  &  Cattle  Co.  (N.  M. 
1914)  139  Pac,  184;  Ferry  v.  Street 
(1883)   4  Utah,  521,  11  Pac.  571. 

^Vhere  land  has  been  previoimly  dis- 
posed  of,  a  patent  issued  by  the  feder- 
al  officers    is    invalid.      Francoenr    v. 
Nevirliouse   (C.   C.   1889)  40  Fed.   618; 
King    V.   McAndrews   (C.  C.  1900)  104 
Fed.     430;   King  y.  McAndrews  (C.   C. 
190O>     1.04   Fed.  430,   4.32;   Daggett  v. 
Boaewitz  (1886)  107  Ind.  276,  7  N.  E. 
90O;    X^ankin  v.  Miller  (1876)  43  Iowa, 
U;  Ootier  v.  Grand  Rapids  &  I.  R.  Co. 
{18&xy    -48  N.  W.  569,  85  Mich.  246,  24 
Am.    St-  Rep.  84. 
•1     psLtent  for  land  obtained  through 
error     or  fraud  is  void.    Lott  v.  Prud- 
homnae    (La.  1842)  3  Rob.  293;   Carter 
y.  &J:oxietti  (La.  1843)  6  Rob.  82;   Mc- 
Gitt    V-     McGiD   (1849)  4  La.  Ann.  262; 
Pujo      V.    Fouchy    (1880)   Man.   Unrep. 
Caa.    XS6;  Wright  v.  Rutgers  (1851)  14 
Mo.    5S5. 

^  l«.xiLd  patent  from  the  United  States 
niay  1>«  shown  to  be  void  by  extrinsic 
evidex^c^e  of  a  want  of  authority  to  is- 
8aft  it:.  Lakin  v.  Dolly  (C.  C.  1891)  53 
Fed.  333  (judgment  affirmed  Lakin  v. 
Bot>^»-t:8  [1893]  54  Fed.  461,  4  C.  C. 
A.  43S);  Cummings  v.  PoweU  (1893) 
lift  B^S:o.  473,  21  S.  W.  1079,  38  Am.  St 
5«I>.  OlO;  Knhn  v.  Old  Telegraph  Min. 
Co.  <:a.877)  2  Utah,  174. 
.  '^  IXitent  purporting  to  grant  lands 
^  "^'liich  the  government  has  no  title 
*■  "^oid  as  an  evidence  of  title  and  may 
^  «o  declared  in  an  action  at  law  at 
^^^  i*i  stance  of  any  one  in  possession 
^*^^Hy  or  under  color  of  title.  Tapia 
J^^/^^ilUams  (Ala.  1911)  54  So.  613; 
rVV*^  T.  Old  Telegraph  Min.  Co.  (1877) 
^^  ^^«^1,  174. 

^^^^^ints    procured    from    the    United 

j;X     ^^  by  fraud  are  not  void,  but  void- 

^>^   'and  the  government  may  elect  to 

\^«^ci\iid  the  patent  or  ratify  and  sue  for 

itfnages.     U.  S.  v,  Koleno  (C.  C.  A. 

-^915)  226  Fed.  180. 

A  patent  issued  upon  a  survey  not 
approved  by  the  surveyor  general  is 
void.  Dalles  City  v.  ^Missionary  Soc. 
of  the  M.  E.  Church  (D.  C.  1879)  6 
Fed.  356,  decree  affirmed  Missionary 
Society  of  M.  B.  Church  v.  City  of 
Dalles  aty  (1883)  2  S.  Ct.  672,  107 
U.  S.  336,  27  L.  Ed.  545. 

A  patent  is  prima  facie  valid;  and, 
if  its  validity  can  be  attacked  at  all,  the 
burden  of  proof  is  on  the  assailant 
Leviston  v.  Ryan  (1888)  75  CaL  293, 
17  Pac.  239. 

The  fact  that  on  publication  of  a  no- 
tice by  the  United  States  surveyor  gen- 
eral of  a  survey  on  which  a  patent  had 
been  issued  the  patentee  filed  objec- 
tiong  which  were  overruled  does  not 
•how  that  the  patent  was  rejected  by 
tbe  patentee,  or  that  it  did  not  convey 
the  legal  title,  or  that  it  was  recalled 
sod  canceled  with  the  consent  of  the 
patentee.  Alvarado  v.  Nordholt  (1892) 
%  Gal.  116,  30  Pac  211. 


The  title  conveyed  by  a  patent  will 
not  be  disturbed  where  the  proof  of 
its  invalidity  is  not  clear  and  convinc- 
ing. Graham  v.  Great  Falls  Water 
Power  &  Town-Site  Co.  (1904)  76  P. 
808,  30  Mont  393. 

A  patent  of  land,  founded  on  a  void 
entry  and  survey,  nevertheless  passes 
the  legal  title  f(om  the  government  to 
the  patentee,  but  the  commencement  of 
the  title  is  the  patent  Stubblefield  v. 
Boggs  (1853)  2  Ohio  St  216. 

28.  —  Conclusiveness.— A  patent 
issued  by  the  United  States  is  superior 
and  conclusive  evidence  of  legal  title* 
U.  S.  V.  Stone  (1864)  2  Wall.  525,  535, 
17  L.  Ed.  765;  Gibson  v.  Chouteau 
(1871)  13  Wall.  92,  102,  20  L.  Ed.  534; 
Mora  V.  Nunez  (C.  C.  1882)  10  Fed. 
634;  Stringfellow  v.  Tennessee  Coal, 
Iron  &  Railroad  Ce.  (1898)  22  So.  997, 
117  Ala.  250;  Wiggins  v.  Lusk  (1850) 
12  111.  (2  Peck)  132;  Barringer  v.  Da- 
vis (1907)  112  N.  W.  208;  Foley  v. 
Harrison  (1850)  5  La.  Ann.  75;  Hag- 
gerty  v.  Annison  (La.  1913)  62  So.  946, 
133  La.  338;  Carter  v.  Spencer  (1839) 
5  Miss.  (4  How.)  42,  34  Am.  Dec.  106; 
Sweatt  V.  Corcoran  (1859)  37  Miss. 
513;  Silver  Bow  Min.  &  Mill.  Co.  v. 
Clark  (1885)  5  Mont  378,  5  Pac.  570; 
Sharp  V.  City  of  Guthrie  (Okl.  1915) 
152  P.  403. 

A  patent  is  a  title  from  its  date  con- 
clusive against  those  whose  rights  did 
not  commence  prior  to  its  emanation. 
Hoofnagle  v.  Anderson  (1822)  7  Wheat 
212,  215,  5  L.  Ed.  437. 

A  patent  is  conclusive  against  all 
pejTsons  whose  rights  did  not  com- 
mence previous  to  its  issuance,  and  the 
fact  that  it  may  have  been  issued 
through  fraud,  error,  or  irregularity 
does  not  subject  it  to  attack  by  one 
who  at  the  time  had  no  interest  in  the 
land.  Bateman  v.  Southern  Oregon 
Co.  (1914)  217  Fed.  933,  133  C.  C.  A. 
605. 

A  patent  of  the  United  States  is  con- 
clusive as  to  the  description  of  the 
land  granted,  and  the  proceedings  on 
which  its  issuance  was  based  are  not 
admissible  in  evidence  to  impeach  or 
vary  it  on  collateral  attack.  Miller  v. 
Grunsky  (1901)  66  P.  858,  141  Cal. 
441,  reversed  (1003)  75  P.  48,  141  CaL 
441. 

When  the  claim  of  one  of  two  set- 
tlers on  the  public  lands  has  been  rec- 
ognized by  the  United  States,  which 
has  issued  a  patent  to  him,  the  state 
courts  cannot,  in  the  absence  of  any 
equities  or  evidence  taking  the  case 
out  of  the  general  rule,  revise  the  deci- 
sion. Jones  V.  Wheelis  (1849)  4  La. 
Ann.  541. 

A  patent  to  land  from  the  United 
States  is  not  conclusive  on  the  courts, 
but  it  may  be  examined  at  the  instance 
of  one  showing  an  interest  in  the  land 
Ford's  Heirs  v.  Moranoy  (1859)  14  La. 
Ann.  77. 

The  effect  of  a  patent  in  passing  title 
may  be  questioned  in  a  suit  at  law. 
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Carswell  v.  Swindell  (1906)  62  A.  956, 
102  Md.  636. 

29.  ^—  Collateral  attack.'^A  patent 
regular  upon  its  face  cannot  be  attack- 
ed collaterally.  Bagnell  v.  Broderick 
(1839)  38  U.  S.  (13  Pet)  436, 10  L.  Ed. 
235;  U.  S.  V.  Winona  &  St.  P.  R.  Co. 
(1895)  67  Fed.  948,  15  C.  C.  A.  96; 
Neff  V.  U.  S.  (1908)  165  Fed.  273,  91  C. 
C.  A.  241;  Le  Roy  v.  Qayton  (C.  C. 
1874)  Fed.  Cas.  No.  8,268;  Cowell  v. 
Lammcrs  (C.  C.  1884)  21  Fed.  200; 
United  States  v.  Cain-Bonness  Lumber 
&  Timber  Co.  (D.  C.  1914)  215  Fed. 
212;  Masters  v.  Eastis  (Ala.  1836)  3 
Port.  368;  Turner  v.  Donnelly  (1886) 
70  Cal.  597,  12  Pac.  469;  Alvarado  v. 
Nordholt  (1892)  95  Cal.  116,  30  Pac. 
211;  Irvine  v.  Tarbat  (1894)  106  Cal. 
237,  38  Pac.  896;  Dreyfus  v.  Badger 
(1895)  108  Cal.  58,  41  Pac.  279;  Poire 
V.  Wells  (1882)  6  Colo.  406;  XJ.  S.  ▼. 
Lane  (1915)  43  App.  D.  C.  494;  Har- 
mon V.  Steinman  (1859)  9  Iowa,  112; 
Chavez  v.  Chavez  de  Sanchez  (1893)  7 
N.  M.  58,  32  Pac.  137;  Parley's  Park 
Silver  Min.  Co.  v.  Kerr  (1883)  3  Utah, 
235,  2  Pac.  709;  Parkison  v.  Bracken 
(Wis.  1842)  1  Pin.  174,  39  Am.  Dec. 
296. 

A  patent  for  lands  issued  by  the  Unit- 
ed States*  cannot  be  avoided  or  impeach- 
ed for  fraud  in  a  collateral  action. 
Boggs  V.  Merced  Min.  Co.  (1859)  14 
Cal.  279;  Yount  v.  Howell,  14  Cal.  465; 
Miller  V.  Dale  (1872)  44  Cal.  562; 
Klein's  Heirs  v.  Argenbright  (1869)  26 
Iowa,  493;  Bruckner's  Lessee  v.  Law- 
rence (Mich.  1843)  1  Doug.  19;  Hit- 
tuk-ho-mi  v.  Watts  (1841)  15  Miss  (7 
Smedes  &  M.)  363,  45  Am.  Dec.  308; 
Dixon  V.  Porter  (1851)  23  Miss.  (1 
Cushm.)  84;  Sanford  v.  Sanford  (1887) 
19  Or.  1,  13  Pac.  602. 

A  patent  on  its  face  void  may  be  at- 
tacked collaterally.  King  v.  McAndrews 
(1901)  111  Fed.  860,  863,  50  C.  C.  A, 
29;  Ledbetter  v.  Borland  (1901)  29  So. 
579,  128  Ala.  418;  DoU  v.  Meador 
(18G0)  16  Cal.  295;  Schwenke  v.  Union 
Depot  &  R.  Co.  (1884)  7  Colo.  512,  4 
Pac.  905;  State  v.  Bachelder  (1861) 
6  Minn.  223  (Gil.  178),  80  Am.  Dec.  410. 

Where  a  patent  to  land  is*  issued 
\Nlthout  any  authority  of  law,  its  validity 
may  be  attacked  in  any  proceeding. 
Webber  v.  Pore  Marquette  Boom  Co. 
(1886)  62  Mich.  626,  30  N.  W.  469; 
State  V.  Bachelder  (1861)  5  Minn.  223 
(GU.  178),  80  Am.  Dec.  410;  Dixon  v. 
Porter  (1851)  1  Cush.  (Miss.)  84;  Rose 
V.  Richmond  Min.  Co.  (1882)  17  Nev. 
25,  27  Pac.  1105;  Northern  Pac.  Ry. 
Co.  V.  Miller  (1898)  54  P.  603,  20  Wash. 
21. 

In  ejectment  the  legal  title  must  pre- 
vail, and  a  patent  of  the  United  States 
to  public  lands  pas-see  that  title.  It 
cannot  be  assailed  collaterally  on  the 
ground  that  false  and  perjured  testi- 
mony was  used  to  secure  it.  Steel  v. 
St.  Louis  Srmelting  &  Refining  Co. 
(1882)  1  Sup.  Ct  389, 106  U.  S.  447,  27 
L.  Ed.  226. 
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A  patent  from  the  United  States  may 
be  collaterally  attacked  by  showing  thai 
the  land  covered  by  it  was  a  portion  of 
a  Mexican  grant  which  had  previously 
been  conveyed  by  the  Mexican  authori- 
ties to  a  private  person,  and  that  said 
conveyance  had  been  confirmed  by  the 
United  States  land  commissioners,  and, 
on  appeal,  by  the  district  and  supreme 
courts,  and  that,  therefore,  the  officers 
of  the  government  had  no  authority  to 
issue  the  patent.  Doolan  v.  Carr  (1888) 
8  Sup.  Ct.  1228,  1231,  125  U.  S.  618,  31 
L.  Ed.  844. 

A  person  cannot  defend  against  a 
patent  issued  on  an  entry  in  a  local 
land  office  for  public  land  which  was 
subject  to  disposal  by  the  land  depart- 
ment, on  the  ground  that  he  was*  in 
actual  possession  at  the  time  of  its  is- 
suance, where  he  had  taken  no  steps  to 
secure  the  title.  15  South.  780,  34 
Fla.  130  (1894)  affirmed.  Johnson  v. 
Drew  (1898)  18  Sup.  Ct  800,  171  U.  S. 
93,  43  L.  Ed.  88. 

A  patent  is  impervious  to  collateral 
attack  for  errors  of  law  committed  by 
the  land  department.  King  v.  McAn- 
drews (1901)  111  Fed.  8G0,  50  C.  C.  A, 
29,  reversing  judgment  (C.  C.  1900)  104 
Fed.  430. 

A  patent  is  conclusive  evidence  of  title 
in  the  grantee,  in  any  collateral  at- 
tack thereon,  as  against  those  not  con- 
necting themselves  with  the  government 
title.  Thompson  v.  Doaksum  (1886)  68 
Cal.  593,  10  Pac.  190. 

The  title  to  land  which  one  deraigns 
from  the  government  by  patent  cannot 
be  questioned,  except  by  one  bringing 
himself  within  the  saving  provisions  of 
the  patent.  Town  of  Red  Bluff  v.  Wal- 
bridge  (1911)  116  Pac.  77, 15  Cal.  App. 
770 

In  an  action  involving  conflicting 
claims'  to  land,  each  claimant  basing  his 
title  on  government  grant,  defendant 
cannot  say  that  plaintiff's  patent  from 
government  was  void  for  excess;  that 
being  a  matter  between  the  government 
and  the  patentee  in  which  third  parties 
are  not  concerned.  Webber  v.  Pere 
Marquette  Boom  Co.  (1886)  62  Mich. 
626,  30  N.  W.  469. 

In  ejectment  a  party  may  show  that 
the  interior  department  had  no  jurisdic- 
tion to  issue  a  patent  to  land  which  had 
been  previously  patented  to  another. 
Crapo  V.  Troy  Tp.  (1894)  98  Mich.  635. 
57  N.  W.  806. 

A  patent  issued  by  mistake  to  the 
wrong  person  cannot  be  collaterally 
attacked.  Williams  v.  Carpenter  (1864) 
35  Mo.  52. 

A  patent  from  the  United  States  for 
swamp  or  mineral  lands,  or  lands  sub- 
ject to  pre-emption  or  homestead  entry, 
cannot  be  impeached  in  an  action  at  law. 
Mendota  Club  v.  Anderson  (1899)  78  N. 
W.  185,  101  Wis.  479. 

30.  Equitable  rem edles^— After  title 
has  pass'ed  from  the  government  to  in- 
dividuals the  jurisdiction  of  courts  of 
equity  may  be  invoked  to  ascertain  if 
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^e  patentee  does  not  hold  in  truet  for 

^tberm.      Johnson  v.  Towsley  (1871)  13 

^'all,   72,  20  li.  Ed.  485. 

HQMiAtty  has  no  jurisdiction  to  affect  a 

Pitea  t:  except  upon  the  ground  of  an  an- 

^eced-^UL^  equity  in  the  plaintiff,   disre- 

g^rd^^t    Mn  the  isBningr  thereof.    Bear  y. 

Lq89     C  03.  0.  1879)  Fed.  Gas.  No.  1,179. 

Th  ^    a.  i)plicant  should  seek  relief  in  the 

coar€:       o:f  chancery,  which  has   full  ju- 

ri8di<?'t=£on  of  the  case,  and  ample  power 

to  acl  BTTBAiiister  the  remedy  to  which  he 

shaU       1=>«  entiUed.     (1847)  4  Op.  Atty. 

Gen.      CSeS^ 

B<1  ^13^ times  prior  to  the  patent  may  be 
exancftXK^^d.  Kittridge  v.  Breaud  (La. 
184a  >      -^  Rob.  79,  39  Am.  Dec.  512. 

Tla>^  :f  «ct  that  a  person  perfecting  the 
title  -to  scrip  land  was  acting  as  trustee 
for  another,  and  that  both  he  and  his 
eestiil  ^,2e  trust  intended  to  conceal 
frona_  "^Ise  federal  land  office  their  true 
re)at-ic>»3is,  does  not  preclude  the  enforce- 
meat  ^:>f  the  trust,  where  all  the  facts 
wcr^  known  to  and  considered  by  the 
^^^^^■^^ixnent  officials  before  issuing  the 
patex^^^  and  the  government  knowingly 
and  '^c-iHingly  conveyed  the  land  to  the 
trns-trc^^^  leaving  him  and  his  cestui  que 
trust  ^(j  settle  the  equities  between 
tbei3as«?.lve8.  Keely  v.  Gregg  (1906)  83 
Pa<s.  3iS2,  33  Mont.  216,  modifying  judg- 
ment: ^z^^  rehearing  (1905)  82  Pac.  27,  33 
Mori  t:^    216. 

^^Ikc^ii  the  petition,  in  an  action  to 
hav-^  -^;5jg  holder  of  the  legal  title  to  land 
i^ba.i'^^a.^  as  the  trustee  of  another,  sets 
out  8.11  the  evidence  taken  before  the 
Iftiif^  clepartment,  the  decision  of  the 
rerts-tor  and  receiver,  and  of  the  su- 
P^^^otT  officers  on  appeal,  and  contains 
the  ^.negation  that  the  final  decision  of 
the  Secretary  of  the  Interior,  adverse 
t^  ^lio  claimant,  had  not  evidence  or 
™^^s  ^f  any  character  for  its  basis,  but 
*'*^^  Rtich  decision  was  rendered  without 
**^y  ^"vidences  or  circumstances  what- 
®^^^  ^o  warrant  the  same,  a  court  of 
^Jl^'i^^'  will  review  the  evidence  suffi- 
ci**nt.ly  to  determine  whether  there  was 
■^y  evidence  tending  to  support  the 
^^'^^"^tary's'  conclusions,  or  from  which 
*  *"^«-sonable  inference  could  be  properly 

^'*'^?'*^'  warranting  his  findings.  Paine 
"  ^^"<^ter  (1896)  53  Pac.  109.  9  Okl. 
«^rmed  (1899)  59  Pac.  252,  9  Okl. 


2X3, 

2s-r. 

"^-^^    action  to  declare  a  resulting  trust 


hy 


^^^xx   occupant    of    government    land 


^^'^^i^st  a  successful  contestant  does  not 

1^   ^^til  the  title  to  the  land  has  passed 

>^^cia     the  government  to  such  contest- 

^^        Jordan  v.   Smith   (1903)  73  Pac. 

^*     12  Okl.  703. 

^>  •   Right  to   maintain  suit.— To 

^*^^e  the  holder  of  the  legal  title  to 

*^^^   nnder  a  patent  as  a  trustee  of 

J?*'^lier,  and  to  compel  him  to  transfer 

^■^^  title,  the  claimant  must  present  such 

^  ^^«e  as  will  show  that  he   himself 

^•*  entitled  to  the  patent  from  the  gov- 

emixient,  and  that,  in  consequence  of 

(TToneons  rulings  of  the  officers  of  the 

lADd  Department  upon  the  law  applica- 


ble to  the  facts  found,  it  was  refused 
him.  Puget  Mill  Co.  v.  Brown  (1893) 
59  Fed.  35,  37,  7  C.  C.  A.  643;  Pierson 
V.  Loveland  (1909)  102  Pac.  340;  Le- 
blanc  V.  Ludrique  (1859)  14  La.  Ann. 
772;  Nowlen  v.  Hall  (1901)  87  N.  W. 
222,  8  Detroit  Leg.  N.  665,  128  Mich. 
274;  Johnson  v.  Fluetsch  (1903)  176 
Mo.  452,  75  S.  W.  1005;  Paine  v.  Fos- 
ter (1896)  53  P.  109,  9  Okl.  213  (affirm- 
ed [1899]  59  Pac.  252,  9  Okl.  257); 
Baldwin  v.  Keith  (1904)  75  Pac.  1124, 
13  Okl.  624;  Morrow  v.  Warner  Valley 
Stock  Co.  (Or.  1909)  101  Pac  171; 
Dixon  V.  Same,  Id.  189;  Greene  v. 
Same,  Id.;  Harrington  v.  Same,  Id., 
Foskett  V.  Same,  Id-  190;  Temple  v. 
Osburn  (Or.  1910)  106  Pac.  16. 

A  party  s-eeking  to  attack  a  patent 
must  show  that  he  ifi  connected  in  some 
way  with  the  original  source  of  title, 
so  as  to  be  able  to  aver  that  his  rights 
are  injuriously  affected  by  the  exist- 
ence of  the  patent  Hartman  v.  War- 
ren (1896)  76  Fed.  157,  22  C.  C.  A.  30; 
Campbell  v.  Weyerhaeuser  (1908)  161 
Fed.  332,  88  C.  C.  A.  412  (decree  af- 
firmed [1911]  31  Sup.  Ot.  321,  219  U.  S. 
424,  55  L.  Ed.  279) ;  Cucamonga  Fruit 
Land  Co.  v.  Moir  (1890)  83  Cal.  101, 
22  Pac.  55;  Johnson  v.  Drew  (1894) 
34  Fla.  130,  15  South.  780,  43  Am.  St. 
Rep.  172;  Corbett  v.  Wood  (1884)  32 
Minn.  509,  21  N.  W.  734;  Lee  v.  Sum- 
mers (1868)  2  Or.  260. 

A  suit  to  quiet  title  to  a  mining  daim 
may  be  maintained  in  a  federal  court,  .  "^ 
though  the  complainant  has  not  yet  ob- 
tained the  legal  title  from  the  United 
States-.  GilUs  v.  Downey  (1898)  85  Fed. 
483,  29  C.  C.  A.  286. 

In  some  cases,  where  a  party  has  ac- 
quired some  actual  and  definite  legal 
right  to  lands  under  acts  of  Congress, 
the  grantee  of  land  under  a  patent  has 
been  declared  in  equity  to  be  a  trustee 
for  the  use  of  another  having  the  better 
legal  right;  but  the  party  seeking  the 
relief  must  bring  himself  within  the  pro- 
visions* of  the  acts  of  Congress  under 
which  he  claims  his  right  Fenwick  v. 
Gill  (1866)  38  Mo.  510. 

A  person,  by  filing  a  contest  against 
a  homestead  entry,  which  is  rejected  by 
the  land  department,  though  his  grounds 
named  therein  were  valid,  and  the  con- 
test should  have  been  entertained,  and 
a  hearing  granted,  acquires  no  interest 
in  the  land  embraced  in  the  enti^,  so  as 
to  be  able  to  snie  to  declare  the  patentee, 
who  was  the  entryman  at  the  time  he 
offered  his  contest,  a  trustee  for  his 
use  and  benefit.  Parker  v.  Lynch 
(1898)  56  Pac.  1082,  7  Okl.  631. 

An  action  to  declare  a  resulting  trust  \ 
cannot  be  maintained  against  one  who  \ 
has  made  final  proof  for  government 
land  and  received  a  final  receipt  there- 
for until  he  has  received  a  patent  from 
the  government  conveying  title  to  the 
land  in  question.  Hamilton  v.  Foster 
(1905)  82  Pac.  821,  16  Okl.  220. 

32. Trust   In    lands   granted   In 

Oeneral.— The  principle  that,  where  one 
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furnishes*  the  consideration  for  the  pur- 
chase of  land  and  the  deed  is  taken  in 
the  name  of  another,  the  grantee  is  a 
trustee  of  a  resulting  trust  for  the  per- 
son furnishing  the  purchase  price,  is 
applicable  to  a  title  acquired  by  a  patent 
from  the  government.  Stephenson  v. 
Smith  (1842)  7  Mo.  610;  Boyd  v.  Mam- 
moth Spring  Imp.  Co,  (1897)  137  Mo. 
482,  38  S.  W.  964. 

A  court  of  equity  may  in  a  proper 
case  adjudge  the  patentee  of  lands  to 
hold  as  trustee  for  one  having  greater 
equities'.  Rector  v.  Gibbon  (1884)  4 
Sup.  Ct.  605,  612,  111  U,  S.  276,  28 
L.  Ed.  427;  Smith  v.  Love  (1905)  38 
South.  370,  49  Fla.  230;  Boyce  v.  Danz 
(1874)  29  Mich.  146;  Carman  v.  John- 
son (1854)  20  Mo.  108.  61  Am.  Dec. 
593;  Sensenderfer  v.  Kemp  (1884)  83 
Mo.  581;  Smith  v.  Townsend  (1892)  29 
Pao.  80,  1  Okl.  117;  Smith  v.  Kennedy 
(Okl.  1915)  149  Pac.  197. 

United  Statee  is  not  a  necessary  par- 
ty to  a  suit  by  entryman  whose  entry 
has  been  rejected  by  the  land  depart- 
ment in  favor  of  the  subordinate  entry- 
man,  to  charge  the  latter  with  a  trust 
in  his  favor,  because  a  patent  from  the 
United  States*  is  involved.  Daniels  v. 
Wagner  (1915)  35  Sup.  Ct.  740.  237 
U.  S.  547,  59  L.  Ed.  1102,  U  R.  A. 
1916A,  1116  (reversing  decree  [1913] 
205  Fed.  235,  125  C.  C.  A.  93) ;  Same 
v.  Merrithew  (1915)  35  Sup.  Ct.  747, 
237  U.  S.  570,  59  L.  Ed.  1113  (reversing 
decree  Same  v.  Wagner  [1913]  205 
Fed.  235,  125  C.  C.  A.  93);  Same  v. 
Craddock  (1915)  35  Sup.  Ct.  749,  237 
U.  S.  574,  59  li.  Ed.  1118  (reversing 
decree  Same  v.  Wagner  [1913]  205  Fed. 
235,  125  C.  C.  A.  93) ;  Sawyer  v.  Gray 
(1915)  35  Sup.  Ct.  842,  237  U.  S.  674, 
59  L.  Ed.  1170. 

A  prior  entryman  is  not  precluded  by 
the  iesuance  of  a  patent  to  a  subordi- 
nate entryman  from  seeking  to  impose 
a  trust  on  the  title  which  the  patent 
represents.  Daniels  v.  Johnston  (1915) 
35  Sup.  Ct.  748,  237  U.  S.  568,  59  L. 
Ed.  1110,  reversing  decree  Same  v.  Wag- 
ner (1913)  205  Fed.  235,  125  C.  O.  A. 
93. 

Mandamus  is*  not  the  sole  remedy  of  a 
private  entryman  whose  entry  has  been 
unlawfully  rejected  by  the  Secretary  of 
the  Interior  in  favor  of  a  subordinate 
entryman.  but  he  can  sue  to  charge  the 
latter  with  a  trust.  Daniels  v.  Bern- 
hard  (1915)  35  Sup.  Ct.  749,  237  U.  S. 
572,  59  L.  Ed.  1115,  reversing  decree 
Same  v.  Wagner  (1913)  205  Fed.  235, 
125  C.  C.  A.  93. 

Where  a  patent  is  absolutely  void,  its 
holder  cannot  be  adjudged  to  hold  it 
in  trust  for  the  party  entitled  to  the 
land.  Rose  v.  Richmond  Min.  Co. 
(1882)  17  Nev.  25,  27  Pac.  1105. 

33. Mistake  or  misapplication  of 

law. — Equity  will  interfere  whenever  it 
is  clear  that  the  land  officers  have,  by 
mistake  of  the  law,  given  to  one  man 
the  land  which,  on  the  undisputed  facto, 
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belonged  to  another.  U.  S.  v.  Winona 
&  St.  P.  R.  Co.  (1895)  67  Fed.  948, 15 
C.  C.  A.  96;  Moss  v.  Dowman  (1898) 
88  Fed.  181,  31  C.  C.  A.  447  (affirming 
decree  [C.  C.  1897]  82  Fed.  810,  ap- 
peal to  Supreme  Court  allowed  [1898] 
90  Fed.  831.  32  C.  C.  A.  610,  decree  af- 
firmed [1900]  20  S.  Ct.  429.  176  U.  S. 
413,  44  L.  Ed.  526) ;  Howe  v.  Parker 
(1911)  190  Fed.  738,  111  C.  C.  A.  466; 
Aiken  v.  Ferry  (C.  C.  1879)  Fed.  Cas. 
No.  112:  Buckley  v.  Howe  (1890)  86 
Cal.  596,  25  Pac.  132:  Parsons  v.  Venz- 
ke  (1894)  4  N.  D.  452,  61  N.  W.  1036, 
50  Am.  St.  Rep.  609;  Paine  v.  Fost«»r 
(1896)  r^P,  Pac.  109,  9  Okl.  213  (af- 
firmed [1899]  59  Pac.  252.  9  Okl.  257) : 
Sanford  v.  Sanford  (1887)  19  Or.  3,  Vi 
Pac.  602. 

A  resulting  trust  of  public  land  will 
be  declared  against  a  patentee,  where 
it  appears  that  the  Land  Office  has 
erred  in  its  application  of  the  law  to  the 
facts.  Iloyt  V.  Weyerhaeuser  (1908) 
161  Fed.  324,  88  C.  C.  A.  404  (decree  re- 
versed [1911]  31  Sup.  Ct  300,  219  U. 
S.  380,  55  L.  Ed.  258);  Greenameyer 
V.  Coate  (1907)  88  P.  1054,  18  OkL 
160;  GTourloy  v.  Countryman  (1907)  90 
Pac.  427,  18  Okl.  220;  Fearnow  v. 
Jones  (Okl.  1912)  126  Pac.  1015. 

Where,  in  a  contest  between  conflict- 
ing claimants  of  public  land,  the  sec- 
retary of  the  interior  found  facts  which 
would  entitle  one  claimant  to  a  patent, 
but  by  an  erroneous  application  of  the 
law  to  the  facts  found  such  secretary 
issued  a  patent  to  the  other,  the  ulti- 
mate rights  of  the  claimant  equitably 
entitled  to  the  patent  are  not  changed 
thereby,  but  the  claimant  receiving  the 
patent  will  be  held  as  a  constructive 
trustee  of  the  legal  title  thereby  acquir- 
ed for  the  benefit  of  the  claimant  eq- 
uitably entitled  thereto,  which  trust 
may  be  enforced  in  the  state  courts. 
McCord  V.  Hill  (1900)  84  N.  W.  27,  85 
N.  W.  145,  111  Wis.  499,  affirmed  on 
rehearing  (1901)  87  N.  W.  481.  Ill 
Wis.  499. 

34.  Mistake  of  factw— Equity  may 

relieve  against  mistake  in  the  issuance 
of  a  patent.  Meader  v.  Norton  (1870) 
11  Wall.  442,  457,  20  L.  Ed.  184;  Bo- 
gan  V.  Edinburgh  American  Land 
Mortg.  Co.  (1894)  63  Fed.  192,  11  C. 
C.  A.  128;  U.  S.  v.  Winona  &  St  P. 
R.  Co.  (1895)  67  Fed.  948,  15  O.  C. 
A.  96;  James  v.  Germania  Iron  Co. 
(1901)  107  Fed.  597,  46  C.  C.  A.  476 
(appeal  dismissed  [1904]  25  Sup.  Ct 
786,  195  U.  S.  638,  49  L.  Ed.  356); 
Hoyt  V.  Weyerhaeuser  (1908)  161  Fed. 
324,  88  C.  C.  A.  404  (decree  reversed 
Weyerhaeuser  v.  Hoyt  [1911]  31  Sup. 
Ct  300,  219  U.  S.  380,  55  L.  Ed.  258); 
Johnson  v.  Pacific  Coast  S.  S.  Co. 
(1904)  2  Alaska,  224;  Green  v.  Clyde 
(1906)  97  S.  W.  437,  80  Ark.  391; 
Moyer  v.  McCullough  (1849)  1  Ind.  (1 
Cart)  339;  Stark's  Heirs  v.  Mather 
(Miss.  1824)  Walk.  181,  12  Am.  Dec. 
653. 
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DeciBiona  of  the  Land  Department  of 
the  United  States  may  be  avoided  and 
the  leetd  title  under  them  charged  with 
<  trust  in  favor  of  the  rightful  owner 
ct  the     equitable  title  to   the   land  on 
aecouji^  of  a  gross  mistake  of  fact,  by 
a  direct,  suit  in  a  court  of  equity  for 
tbis    poTpose.    Howe  v.  Parker  (1011) 
m  F^a.  738.  Ill  0.  C.  A.  466;  John- 
m     V.     Riddle    (OkL    1914)    139  Pac. 
1143. 
Wlxctre    an    equitable    right   to    land 
•  origin  a.  t:ed  before  the  date  of  the  pat- 
ent   ^bereto  issued  by  the  government 
to  &xiot:lier,  the  equitable  right  will  be 
enfopo^d     as     against     the     patentee. 
Clinaer     v.   Selby    (1855)    10  La,   Ann. 
182- 

35.    Fraud       or       imposition.— 

^^x*^  a  patent  to  land  is  issued  by 
the  l&zmd  officers  of  the  United  States 
hy  ^r«Liid,  or  imposition  to  a  party  not 
entita^^  to  it,  the  patentee  wUl  be  de- 
J^^^^i  a  trustee  for  the  true  owner. 
Mea.aep  v.  Norton  (1870)  11  WaU.  442, 
^^^  SO  li.  Ed.  184;  Bogan  v.  Bdin- 
bnr^la  American  Land  Mortg.  Co. 
ilf^4>  63  Fed.  192,  194,  11  C.  C.  A. 
128;  TJ.  S.  V.  Winona  &  St  P.  R  Co. 
(1S»S>  67  Fed.  948,  15  O.  O.  A.  96; 
Janaes  V.  Germania  Iron  Co.  (1901) 
l(yr  B*«d.  597,  46  C.  C.  A.  476  (ap- 
P^l  ciismissed  [19041  25  S.  Ct  786, 
195  XT.  S.  638,  49  L.  Ed.  356) ;  United 
8|^^«i»  V.  CoUett  (1908)  159  Fed.  932, 
o»^  C5.  C.  A.  460;  Howe  v.  Parker 
(l»a.X>  190  Fed.  738,  111  0.  C.  A.  466; 
Gr^^n  V.  Clyde  (1906)  97  S.  W.  437, 
J?,-A.i-lc.  391.  Bird  v.  Wilcox  (1873)  45 
Cal.  eS6;  Lynch  v.  Brigham  (1876)  51 
^^  491;  Plummer  v.  Brown  (1886) 
2^  C«^.  544,  12  Pac.  464;  Buckley  v. 
How^  (1890)  86  Cal.  596,  25  Pac.  1.32; 
Snimtli  r.  Love  (1905)  38  So.  376,  49 
X^'  S30;  Carman  v.  Johnson  (1859) 
f?^  ^M:o.  84;  Johnson  v.  Riddle  (Okl. 
19X^)  139  Pac.  1143.  Sanford  v.  San- 
fo^a     ( 1887)  19  Or.  1,  13  Pac.  602. 

"^^  I>«r8on  who  has  obtained  a  patent 
r?  *^.Xid  under  false  representations  or 
"^'■^^^^f^h  the  fraud,  bribery,  and  cor- 
rupt:! on  of  United  States  officials  will 
^^^  l>«  permitted,  when  his  claim  is 
^y^^^^^ioned  in  a  court  of  equity,  to  de- 
^^^  «^ny  benefit  thereby,  and  the  pat- 
^^^  "^^1  inure  to  the  party  entitled  to 
^f"2iy«r  the  land.  Phillips  v.  Cteorge 
^^''^^  17KAn.  419. 

'^^^sons  who  obtain  patents  by  a  sup- 
^\^'^^on  of  part  of  the  facts  of  the 
^^^  will  not  be  permitted  to  derive 
^  benefit  thereby,  and  such  patents 
/H  inure  to  the  parties  entitled  to  re- 
eover  the  lands  thus  patented.  Can- 
non V.  White  (1861)  16  La.  Ann.  85. 

Where  a  patent  is  obtained  through 
bribery  and  perjury,  equity  will  not 
^rant  relief,  when  the  United  States 
has  not  been  injured  and  will  not  be 
benefited,  and  owes '  no  duty  to  ant 
other  person  having  an  interest  in  the 
land.  Lynch  v.  U.  S.  (1903)  73  P. 
1095,  13  OkL  142. 


Where  title  to  land  is  acquired  un- 
der the  homestead  law  after  a  contest 
before  the  Land  Department  with  an 
adverse  claimant,  such  adverse  claim- 
ant cannot  have  the  title  so  acqmre<1 
adjudged  a  trust  on  the  ground  of 
fraud  on  the  trial  of  such  contest, 
where  the  only  fraud  stated  is  that  the 
successful  party  procured  the  judg- 
ment on  testimony  which  is  alleged  to 
be  untrue,  and  that  he  was  deceived 
thereby,  where  a  full  hearing  was  giv- 
en the  parties.  Greenameyer  v.  Coate 
(1907)  88  P.  1054,  18  Okl.  160. 

36. Patentee's  knowledge  of  In- 

flrmlty.— An  entryman's  equity  in  land 
misdescribed  may  be  enforced  against 
one  who  afterwards,  with  knowledge  of 
the  facts,  obtains  the  legal  title  from 
the  United  States  for  the  same  land. 
Widdicombe  v.  ChUders  (1884)  84  Mo. 
382;  Hedrick  v.  Beeler  (1892)  110  Mo. 
91.  19  S.  W.  492. 

Where  land  belonging  to  the  United 
States  is  duly  entered  and  paid  for  at 
the  land  office,  but  the  entry  is  wrong- 
ly canceled  by  the  land  officers,  a  per- 
son making  a  subsequent  entry  with 
knowledge  of  the  first,  and  acquiring 
the  legal  title  to  the  land,  will  be  held 
as  trustee  for  the  first  occupant. 
Forbes  v.  Hall  (1864)  34  lU.  159.  85 
Am.  Dec.  301. 

If  the  government  cancels  an  entry 
without  proper  cause,  and  issues  the 
patent  to  another,  who  has  notice  of 
the  first  p'jrchaser's  rights,  equity  will 
direct  the  conveyance  of  the  legal  ti- 
tle to  the  rightful  owner.  Aldrich  r. 
Aldrich  (1865)  37  IlL  32. 

One  who  takes  out  a  patent  for  a 
section  of  public  land  with  knowledge 
that  the  records  of  the  land  office  rel- 
ative to  such  section  show  alterations 
and  erasures  is  not  a  taker  in  good 
faith.  Hedrick  v.  Atchison,  T.  &  S.  F. 
R.  Co.  (1894)  120  Mo.  516,  25  S.  W. 
759. 

If  the  United  States  has  given  to  any 
one  any  right  or  equitable  title  to  land 
which  it  is  bound  to  respect,  a  person 
subsequently  taking  a  patent  with  no- 
tice of  that  right  is  bound  by  it. 
Strong  V.  Lehmer  (1859)  10  Ohio  St 
93. 

37.  — —  Lands  previously  granted.^ 
A  complainant  who  acquired  the  equi- 
table title  to  or  a  vested  interest  in 
land  while  the  title  remained  in  the 
United  States  is  entitled  to  maintain 
a  suit  to  determine  his  right  to  the 
legal  title  against  one  to  whom  the 
land  was  subsequently  patented  through 
an  error  of  law  on  the  part  of  the  of- 
ficers of  the  land  department  without 
regard  to  whether  the  transaction  was 
attended  by  fraud  or  mistake  of  fact 
Kerns  v.  Lee  (C.  C.  1906)  142  Fed. 
985. 

Where  land  already  belongs  to  an 
individual  by  an  act  of  the  government, 
subsequent  issue  of  patent  to  another 
person  inures  to  the  benefit  of  the  real 
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owner.     Dafresne  v.  Haydel  (1852)   7 
La.  Ann.  660. 

38.  —  Pleadings  and  proof.— One 
who  would  attack  a  patent  of  the  in- 
terior department  for  mistake  of  fact 
must  plead  and  prove  the  evidence  be- 
fore the  department  from  which  the 
mistake  resulted,  the  particular  mis- 
take, the  way  in  which  it  occurred,  and 
the  fact  that,  but  for  mistake,  the  de- 
cision would  have  been  otherwise,  be- 
fore the  court  can  consider  the  original 
issue  of  fact  determined  by  the  depart- 
ment James  v.  Germania  Iron  Co. 
aOOl)  107  Fed.  597,  46  C.  C.  A.  476 
(appeal  dismissed  [1904]  25  Sup.  Ct 
786,  195  U.  S.  638,  49  L.  Ed.  356); 
Ross  V.  Wright  (Okl.  1911)  116  P.  949. 

When  the  holder  of  a  certificate  of 
purchase  of  public  land,  based  on  an 
entry  which  has  been  canceled  for 
fraud,  assents  title  to  the  land  as 
against  the  holder  of  a  patent  issued 
on  a  different  title,  the  burden  of  proof 
rests  upon  him  to  show  affirmatively 
that  he  is  entitled  to  a  patent.  Cali- 
fornia Redwood  Co.  v.  Litle  (C.  C. 
1897)  79  Fed.  854. 

Where  it  was  claimed  that  land  was 
entered  by  a  particular  person,  and 
that,  in  issuing  the  certificate  of  entry 
and  patent  to  him,  a  wrong  name  was 
used,  there  must  be  shown  such  a  state 
of  facts  as  will  warrant  the  court  in 
inferring  that  the  one  mentioned  in 
the  certificate  and  patent  was  the  en- 
tryman,  before  the  court  can  vest  the 
title  in  the  entryman.  Martin  v. 
Brand  (1904)  81  S.  W.  443,  182  Mo. 
116. 

A  complaint,  to  hold  the  patentee  of 
public  land  a  trustee  thereof  for  plain- 
tiff, alleging  merely  that  plaintiff  made 
application  to  purchase  it  as  coal  land, 
filing  a  declaratory  statement  in  the 
land  office,  and  went  into  possession 
and  improved  it;  that  defendant  caused 
a  forged  relinquishment  of  plaintiff's 
rights  to  be  filed  in  the  land  office,  oi 
which  she  did  not  know  till  five  months 
after  expiration  of  the  time  within 
which  she  might  have  made  proof  and 
payment;  and  that  defendant  then  pur- 
chased the  land,  and  a  patent  was  is- 
sued to  him— does  not  state  a  cause  of 
action;  it  not  showing  that  plaintiff  did 
not  also  make  a  voluntary  relinquish- 
ment, by  failure  to  prosecute  work  on 
the  land,  or  to  make,  or  offer  to  make, 
seasonable  proof  and  payment.  Gebo 
V.  Clarke  Fork  Coal  Min.  Co.  (1904)  75 
P.  859,  30  Mont.  87. 

When  the  petition  in  an  action  to 
have  the  holder  of  the  legal  title  to 
land  charged  as  the  trustee  of  another 
is  accompanied  by  all  the*  pleadings  and 
evidence  in  the  Land  Department,  and 
alleges  that  there  is  no  evidence  what- 
ever in  support  of  the  finding  and  deci- 
sion of  the  Secretary  of  the  Interior, 
and  the  record  discloses  the  fact  that 
there  was  some  evidence  tending  to 
support  such  finding,  then  it  is  not  er- 
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ror  to  sustain  a  demurrer  to  such  pe- 
tition on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a 
cause  of  action.  Paine  v.  Foster  (1S96) 
53  P.  109,  9  Okl.  213,  affirmed  (1899) 
59  P.  252,  9  Okl.  257. 

A  petition  in  an  action  to  declare  a 
resulting  trust,  not  alleging  that  plain- 
tiff has  a  better  right  to  the  land  than 
the  patentee,  such  as  should  have  been 
respected  by  the  officers  of  the  Land 
Department,  and  which  would  have 
given  him  the  patent,  does  not  state  a 
cause  of  action.  Baldwin  v.  Keith 
(1904)  75  P.  1124,  13  Okl.  624. 

In  an  action  to  declare  a  resulting 
trust,  where  plaintiff  claims  the  land 
under  a  homestead  lease,  an  essential 
averment  of  the  petition  is  that  plain- 
tiff has  resided  upon,  cultivated,  and 
improved  the  land  for  a  period  of  time 
so  that,  on  final  proof,  he  would  be  en- 
titled to  a  patent.    Id. 

A  complaint  which  seeks  to  have  the 
court  adjust  equities  between  rival 
claimants  to  public  lands  is  fatally  de- 
fective if  it  fails  to  show  that  the  Unit- 
ed States  has  parted  with  its  title, 
and  it  has  become  vested  in  the  indi- 
vidual against  whom  it  is  sought  to 
enforce  the  supposed  equities.  McCord 
V.  Hill  (1899)  80  N.  W.  735,  104  Wis. 
457. 

39.  Cancellation      of      patents.^The 

fact  that  land  patents  were  fraudu- 
lently issued  by  the  officers  of  the  gov- 
ernment will  not  preclude  the  govern- 
ment from  maintaining  a  suit  to  cancel 
the  patents.  Moffat  v.  U.  S.  (1884)  5 
Sup.  Ct  10,  14,  112  V.  S.  24,  28  L.  Ed. 
623. 

A  bill  to  cancel  patents  issued  to  fic- 
titious persons  need  not  offer  to  return 
the  consideration  for  the  patent.    Id. 

Where  the  United  States  files  a  bill 
to  set  aside  a  patent,  on  the  ground 
that  it  was  obtained  upon  false  testi- 
mony, it  should  at  least  offer  to  return 
the  purchase  money  paid  by  the  pat- 
entee for  the  land.  U.  S.  v.  White 
(C.  C.  1883)  17  Fed.  561. 

Where  the  officers  of  the  land  depart- 
ment have  been  induced  to  issue  a 
patent  to  the  wrong  party,  either  by 
an  erroneous  view  of  the  law  or  by 
gross  or  fraudulent  mistake  of  the 
facts,  the  party  entitled  to  the  land 
may  have  the  patent  set  aside  on  proof 
either  that  on  the  facts  found,  conced- 
ed, or  established,  without  dispute  at 
the  hearing  before  the  department,  its 
officers  erred  in  the  construction  of  the 
law  applicable  to  the  case,  which  caus- 
ed them  to  refuse  to  issue  the  patent 
to  complainant,  or  that  through  fraud 
or  gross  mistake  they  fell  into  a  mis- 
apprehension of  the  facts  proved  be- 
fore them,  which  had  the  like  effect. 
Le  Marchel  v.  Teagarden  (C.  O.  1907) 
152  Fed.  662,  decree  reversed  (1909) 
175  Fed.  682,  99  C.  0.  A.  236. 

A  suit  to  vacate  a  patent  is  equitable 
in  its  nature.  U.  S.  v.  Smith  (C.  C. 
1910)    181    Fed.    545,    affirmed    (1912) 
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Litm  A  Lane  Co.  y.  U.  S.,  196  Fed.  503, 
216  a  G  A.  267. 

The    proper   mode   of   proceeding  to 
yac&te  an  erroneoas  land  patent  is  by 
biU  in  equity.     (1842)  4  Op.  Atty.  Gen. 
120. 

It  was  not  the  duty  of  the  govern- 
ment to  institute  proceedings  to  vacate 
«  patent,  where  it  la  in  no  wise  re- 
apoQaible  for  the  act  which  embarrass- 
ed the  settler's  pre-emption  and  caus- 
ed the  existing  difficulty.  (1847)  4  Op. 
Atty.  Gen.  558. 

The  TJziited  States  will  not  sue  to 
cancel  a  patent  for  the  benefit  of  third 
persons  to  whom  it  owes  no  duty. 
Lynch  V.  TJ.  S.  (1908)  78  P.  1095,  18 
Okl.  142. 

40.  ■■  Necessity  of  sult.F-When 
uie  government  has  issued  its  patent 
*^r  public  lands,  it  can  exercise  no 
^heir  control  over  them.  If  it  has 
■  ?  ''v^ronged  or  defrauded,  it  must 
•fek  ir^iief  through  the  courts.  Kir- 
^f,^"  Murphy  (1897)  83  Fed.  275.  28 
Xg^'  ^.  348,  appeal  dismissed  (1898) 
W^     C:5t  592,  170  U.  S.  205,  42  L.  Ed. 

Oij^j^^^^e  a  patent  for  public  land  has 
can^^  issued,  it  cannot  afterward  be 
of  tl^  ^  ^'  annulled  by  the  mere  act 
^  ^T^^^  Department;  the  intervention  of 
/ift-^,J*^t  is  necessary  for  that  purpose. 
^         -■->     13  Op.  Atty.  Gen.  467. 

^jj^  *  — -  Who  may  bring  suit— Only 
^  ^  ^^^vernment  can  proceed  to  have 
i-Z^^^^nt  annulled  for  fraud  in  procur- 
C±  i?^  I^e  V.  Johnson  (1885)  6  Sup. 
Scl,  J^-*9,  116  V.  S.  48,  29  L.  Bd.  570; 
5)  ij^  V.  lackey  Inv.  Oo.'(C.  0.  1893) 
Gci^T^  ^<i.  34;  Peabody  Gold  Min.  Co.  v. 
Y^i^  Kill  Min.  Co.  (C.  C.  1900)  106 
l!<^i^^  241;  Boggs  V.  Merced  Min.  Co. 
I&^?^>  14  CaL  279;  Jameson  v.  James 
SkTr^  1909)  100  P.  700;  Lamprey  v. 
'^^55^  (1893)  54  Minn.  290,  55  N.  W. 
\^^  40  Am.  St.  Rep.  328;  Meyendorf 
-  ^rohner  (1879)  3  Mont.  282;  Hall  v. 
^rindle  (1859)  2  Ohio  Dec  261. 

A  private  individual  cannot  maintain 
a  suit  for  the  cancellation  of  patents 
to  public  lands  issued  by  the  United 
States.  Sawyer  v.  Gray  (D.  C.  1913) 
205  Fed.  160.  But  he  may  be  permit- 
ted to  use  the  name  of  the  United 
States  in  his  proceedings,  if  the  Secre- 
tary of  the  Treasury  shall  deem  it  dis- 
creet to  authorize  it  (1847)  4  Op. 
Atty.  Gen.  558. 

No  one  without  a  prior  equitable 
right  can  question,  in  the  courts,  the 
claim  of  the  pre-emptor  who  holds  the 
titie  from  the  government.  If  the  pre- 
emption was  fraudulently  obtained,  the 
goTemment  may  set  it  aside;  but,  if 
the  government  acquiesces  in  it,  a 
third  party,  having  at  the  time  no  in- 
terest or  equity  in  the  land,  cannot  dis- 
tnib  the  title.  Houck  v.  Kelsey  (1870) 
17  Kan.  333. 

Where  the  United  States  land  offi- 
cers construe  an  entry  of  land  to  have 
been  made  by  a  party  as  administrator 


of  a  deceased  person,  on  behalf  of  the 
heirs  of  such  person,  and  that  the  en- 
try was  one  which  could  be  so  made, 
and  a  patent  issues  accordingly,  no 
one  but  the  United  States,  or  some  one 
having  an  interest  in  the  land,  can 
complain  of  error  or  mistake  on  the 
part  of  such  officers.  Dawson  v.  May- 
all  (1891)  45  Minn.  408,  48  N.  W.  12. 
If  a  patent  to  land  is  valid  under  any 
assumed  state  of  circumstances,  it  can- 
not be  attacked  in  a  collateral  proceed- 
ing, or  in  any  manner,  except  by  direct 
action  to  set  it  aside  either  by  the 
United  States,  or  by  persons  who  have 
succeeded  to  its  rights.  Ferry  v. 
Street  (1886)  4  Utah,  521,  7  Pac.  712. 

42.  — -  Jurisdiction  of  court8.~The 
United  States  courts  have  jurisdiction 
to  vacate  a  patent  to  lands,  in  a  proper 
case,  on  the  ground  of  fraud.  U.  S.  v. 
White  (C.  O.  1883)  17  Fed.  561. 

See  notes  under  §§  991  and  1233, 
post. 

43.  —  Jurisdiction  of  Land  De- 
partment.—The  department  has  no 
power  to  set  aside  or  cancel  a  patent. 
Johnson  v.  Pacific  Coast  S.  S.  Co. 
(1904)  2  Alaska,  224;  Lott  v.  Prud- 
homme  (La.  1842)  3  Rob.  293;  Miller 
V.  Donahue  (1897)  71  N.  W.  900,  96 
Wis.  498. 

The  commissioner  of  the  general  land\ 
office  has  authority  to  recall  an  erro-  : 
neously  issued  patent  before  its  deliv-  ^       ' 
ery    to    the    patentee,    and    cancel   it.  ( 
Phillips  V.  Sherman  (1860)  36  Ala.  189.  > 

The  holder  of  a  certificate  of  entry 
issued  by  the  United  States  made  affi- 
davit that  he  had  made  a  mistake  in' 
respect  to  the  land  he  intended  to  pur- 
chase and  thought  he  was  entering. 
The  entry  was  set  aside,  the  certificate 
surrendered  and  canceled,  and  the  pur- 
chase money  refunded  to  him.  After- 
wards a  patent  was  inadvertently  made 
out,  and  sent  to  the  local  land  office, 
but  before  any  acceptance  on  the  part 
of  such  entryman  the  mistake  was  dis- 
covered, and  the  patent  was  recalled 
and  canceled.  Held,  that  the  title  did 
not  pass  from  the  United  States. 
Wood  V.  Pittman  (1896)  20  So.  972, 
113  Ala.  207. 

A  land  patent  from  the  United  States 
cannot  be  impeached  by  a  letter  from 
the  assistant  commissioner  of  the  gen- 
eral land  office  to  a  local  register,  writ- 
ten 20  years  after  the  issuance  of  the 
patent,  and  directing  the  register  to 
note  in  his  records  that  the  pre-emp- 
tion of  the  patentee  had  been  canceled 
in  pursuance  of  a  decision  of  the  Unit- 
ed States  supreme  court  Oregon  Ry. 
&  Nav.  Co.  V.  Hertaherg  (1894)  26  Or. 
216,  37  Pac.  1019. 

44.  -—  Grounds    for   oanoellationw-* 

If  the  officers  of  the  land  depart- 
ment have  acted  within  the  general 
scope  of  their  power,  and  without 
fraud,  a  patent  issued  after  contest  in 
the  land   office  will  not  be  interfered 
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with  or  canceled  by  the  courts,  unless 
there  has  been  a  gross  mistake  or  vio- 
lation of  law.  U.  S.  V.  Marshall  Silver- 
Min.  Co.  (1889)  9  S.  Ct  343,  129  U. 
S.  679,  32  L.  Ed.  734. 

When  it  appears  on  the  face  of  a 
patent  that  it  was  issued  contrary  to 
law,  it  is  void,  and  a  court  of  law  will 
so  pronounce;  but,  nevertheless,  the 
United  States  is  entitled  to  maintain 
a  suit  in  equity  to  have  such  void  pat- 
ent canceled.     U.  S.  v.  Tichenor  (C.  C. 

1882)  12  Fed.  415. 

The  United  States  may  sue  in  equitj^ 
in  their  own  name  in  the  circuit  court 
to  set  aside  a  patent  issued  without 
authority  of  law.  U.  S.  v.  Stone  (1864) 
2  Wall.  525,  535,  17  L.  Ed.  765;  U.  S. 
V.  Leavenworth,  L.  &  G.  R.  Co.  (C.  C. 
1874)  Fed.  Cas.  No.  15,582. 

A  patent  for  land  from  the  United 
States  may  be  set  aside  for  fraud. 
U.  S.  V.  WilUams  (C.  C.  1886)  30  Fed. 
309;  (1824)  1  Op.  Atty.  Gen.  699; 
Lynch  v.  U.  S.  (1903)  73  P.  1095,  13 
OkL  142;  Starr  v.  SUrk  (1865)  2  Or. 
118. 

The  frauds  for  which  courts  will  set 
aside  a  patent  granted  by  the  United 
States  in  the  regular  course  of  pro- 
ceedings in  the  land  office  are  frauds 
extrinsic  or  collateral  to  the  matter 
tried  and  determined  upon  which  the 
patent  issued,  and  not  fraud  consisting 
of  perjury  in  the  matter  on  which  the 
determination  was  made.  U.  S.  v. 
White  (C.  C.  1883)  17  Fed.  561. 

Perjury  in  proceedings  to  obtain  a 
patent  to  public  land  is  not  fraud  ex- 
trinsic or  collateral  to  the  matter  tried 
*and  determined  in  the  land  office,  and 
will  not  justify  setting  aside  the  patent 
at  suit  of  the  United  States.  U.  S.  v. 
Minor  (C.  C.  1884)  26  Fed.  672. 

Newly  discovered  evidence  on  the  is- 
sue of  fraud  made  before  the  Land  De- 
partment, which  complainant  had  abun- 
dance of  time  and  opportunity  to  dis- 
cover and  present,  is  not  ground  for 
relief  in  equity  from  its  final  action, 
where  no  fact  is  alleged  that  anything 
was  done  to  prevent  complainant  from 
discovering  or  presenting  such  evidence 
except  the  general  allegation  that  cun- 
ning and  deceit  were  practiced  on  him. 
Greenameyer  v.  Coate  (1909)  29  Sup. 
Ct.  345,  348,  212  U.  S.  434,  53  L.  Ed. 
587,  affirming  decree  (1907)  88  Pac. 
1054,  18  Okl.  160. 

45.  —  Parti  eSd— In  a  suit  to  cancel 
a  patent,  where  no  confederacy,  nor 
conspiracy,  nor  possession,  nor  title  is 
alleged  as  to  a  person,  and  no  case  set 
out  for  relief  against  him,  or  for  dis- 
covery or  accounting,  or  any  other 
thing,  he  should  not  be  made  a  party. 
U.  S.  V.  Pratt  Coal  &  Coke  Co.  (C.  C. 

1883)  18  Fed.  708. 

Where  a  patent  was  issued  by  mistake 
for  a  whole  instead  of  a  quarter  section 
of  land,  and  the  patentee  sold  the  same, 
the  vendee  should  be  immediately  noti- 
fied of  the  mistake,  and  both  should  be 
made  parties  to  a  suit  for  the  canceling 
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of  the  patent    (1827)  2  Op.  Atty.  Gen. 
53. 

46.  — ^  Evidence  and  burden  of 
proofw— To  warrant  the  canceUation  of 
a  patent  for  land  issued  by  the  United 
States  for  fraud,  the  evidence  must  be 
dear,  unequivocsd,  and  convincing,  and 
it  cannot  be  done  on  a  bare  preponder- 
ance of  evidence  which  leaves  the  is- 
sue in  doubt.  U.  S.  v.  Maxwell  Land- 
Grant  Co.  (1887)  7  Sup.  Ct  1015,  121 
U.  S.  325,  30  L.  Ed.  949  (affirmingr  de- 
cree [C.  C.  1886]  26  Fed.  118);  Colo- 
rado Coal  &  Iron  Co.  v.  U.  S.  (1887)  8 
Sup.  Ct  131,  123  U.  S.  307,  31  L.  Ed. 
182  (reversing  decree  U.  S.  v.  Colorado 
Coal  &  Town  Co.  [C.  C.  1883]  18  Fed. 
273) ;  U.  S.  V.  Maxwell  Land  Grant  Co. 
(1887)  7  Sup.  Ct  1271,  122  U.  S.  365. 
30  L.  Ed.  1211;  U.  S.  v.  Barber  Lumber 
Co.  (1912)  194  Fed.  24,  114  C.  C.  A. 
44  (affirming  decree  [C.  C.  1909]  172 
Fed.  948). 

In  a  suit  by  the  United  States,  direct- 
ly assailing  a  patent  and  seeking  its 
cancellation  for  fraud  in  the  conduct  of 
their  officers,  the  burden  of  proof  is  on 
the  government  to  show  a  fatal  irreg- 
ularity or  corrupt  conduct  on  their 
part  Moffat  v.  U.  S.  (1884)  5  Sttp.  Ct 
10,  14,  112  U.  S.  24,  28  L.  Ed.  62a 

On  a  proceeding  by  the  United  States 
to  cancel  a  patent  inadvertently  issned 
pending  appeals  by  other  claimants,  the 
government  is  not  bound  to  show  that 
the  other  claimants  would  be  success- 
ful in  their  appeal,  but  is  entitled  to 
have  the  patent  canceled,  unless  the 
patentee  proves  that  by  the  law  proper- 
ly administered  he  would  be  entitled  to 
the  patent.  U.  S.  v.  Reed  (0.  C.  1892) 
53  Fed.  405. 

In  a  suit  for  the  cancellation  of  a 
patent  to  land,  where  it  is  shown  that 
the  entry  was  fraudulent,  defendant  has 
the  burden  of  proof  to  establish  the  de- 
fense that  he  was  a  bona  fide  purchaser 
for  value  without  notice.  U.  S.  ▼.  Hill 
(D.  C.  1914)  217  Fed.  84L 

47.  —  Decree.— On  a  bill  by  the 
United  States  to  cancel  a  patent  wrong- 
fully issued  through  mistake  pending  a 
contest,  a  decree  canceling  the  patent, 
so  as  to  leave  the  determination  of  dis- 
puted questions  of  fact  to  the  land  de- 
partment, is  proper.  Germania  Iron 
Co.  V.  U.  S.  (1897)  17  Sup.  Ct  337, 
340,  165  U.  S.  379,  41  L.  Ed.  754,  af- 
firming decree  (1893)  58  Fed.  334,  7 
C.  C.  A.  256. 

48.  Correction  of  patented— The  reme- 
dy for  errors  of  law,  as  well  as  for  mis- 
takes of  fact,  in  the  issue  of  a  patent 
to  land  within  the  jurisdiction  of  the 
land  department  of  the  United  States  is 
a  direct  proceeding  by  bill  in  equity  to 
correct  them.  King  v.  McAndrews 
(1901)  111  Fed.  860,  50  C.  C.  A.  :59, 
reversing  judgment  (C.  C.  1900)  104 
Fed.  430. 

A  patent  issued  by  mistake  may  be 
corrected  before  delivery.  If  delivered, 
and  the  patentee  refuse  to  surrender 
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the  payment  was  iiidmdual  money  of 
the  purchaser,  and  was  made  solel^'  in 
his  own  interest,  and  the  patent  subee- 
quently  issuing  to  the  purchaser  named 
the  prior  locator  as  patentee,  equity 
would,  as  between  the  parties,  reform 
the  patent,  by  substituting  the  name  of 
the  purchaser  for  that  of  the  prior  lo- 
cator. Boyd  V.  Mammoth  Spring  Imp. 
Co.  (1897)  137  Mo.  482,  38  S.  W.  964. 

Where  public  land  was  patented  un- 
der an  erroneous  description,  and  the 
patentee  transferred  same  by  a  warran- 
ty deed  under  the  same  description,  the 
land  department  properly  issued  a  cor- 
rected patent  to  the  patentee.  Marshall 
V.  HiU  (1912)  151  S.  W.  131,  240 
Mo.  1. 


it  for  cancellation,  the  President  may 
mne  a  new  one,  reciting  the  error  com- 
mitted in  the  former  as  the  cause. 
(1826)  2  Op.  Atty.  Gen.  41. 

Equity  at  the  instance  of  patentees 
may  correct  mistakes  in  patents,  where- 
by land  has  been  given  one  claimant 
which  belonged  to  another.  Snider  y. 
Ostrander  (C<^o.  App.  1916)  146  Pac. 
283. 

Where  one  purchased  from  the  gov- 
ernment land  previously  located  upon 
a  Yoid  warrant,  and  his  payment  was 
receiyed  by  the  officers  of  the  land  de- 
partment as  if  made  in  behalf  of  the 
prior  entryman  as  a  substitute  for  the 
warrant  under  the  commissioner's  cir- 
colar  to  the  registers  and  receivers  of 
land  offices  (section  41),  when  in  fact 

§  706.  (R.  S.  §  459.)     Duties  of  Recorder. 

It  shall  be  the  duty  of  the  Recorder  of  the  General  Land-Office, 
in  pursuance  of  instructions  from  the  Commissioner,  to  certify  and 
aflSx  the  seal  of  the  Office  to  all  patents  for  public  lands,  and  to  at- 
tend to  the  correct  engrossing,  recording,  and  transmission  of  such 
patents.  He  shall  prepare  alphabetical  indexes  of  the  names  of 
patentees,  and  of  persons  entitled  to  patents ;  and  he  shall  prepare 
such  copies  and  exemplifications  of  matters  on  file  or  recorded  in 
the  General  Land-Office  as  the  Commissioner  may  from  time  to 
time  direct. 

Act  April  25,  1812,  c.  68,  §  8,  2  Stat.  717.  Act  July  4,  1836,  c.  352,  §  4,  5 
Stat  111. 

This  section,  as  enacted  In  the  Revised  Statutes,  contained  a  further  provi- 
sion that  ^'Whenever  the  office  of  Recorder- shall  become  vacant,  or  in  case  of  his 
sickness  or  absence,  the  duties  of  his. office  shall  be  performed  ad  interim  by 
the  principal  clerk  on  private  land  claims."  This  provision  was  superseded  by 
the  repeal  of  R.  S.  §  448,  which  established  the  office  of  Principal  Clerk  on 
Private  Land-Claims,  and  a  provision  that  the  duties  imposed  on  said  princi- 
pal clerk  by  this  section  should  thereafter  be  performed  by  the  Assistant  Com- 
missioner of  the  General  Land-Office,  contained  in  Act  March  2,  1895,  c.  177, 
I  3,  28  Stat  807.  But  the  latter  provision  may  also  be  regarded  as  super- 
seded by  the  provision  for  designation  of  an  officer  or  employ^  to  perform 
temporarily  the  duties  of  the  Recorder,  contained  in  Act  May  22,  1908,  c.  186, 
S  1,  ante,  §  693. 

The  engrossing  and  recording  of  patents  by  means  of  typewriters  or  other 
machines  was  authorized  by  another  provision  of  said  Act  March  2,  1895,  c. 
177.  $  3,  post,  §  707. 

Decisions 


If  otea  of 

Signature  and  attestation.^The  re- 
corder of  the  General  Land  Office  only 
has  power  to  attest  and  seal  patents 
for  public  lands;  the  former  law  in 
tbia  respect  having  been  repealed  by 
-Act  July  4,  1836,  incorporated  herein. 
(18,^6)  3  Op.  Atty.  Gen.  140. 

-^  patents  emanatiug  from  the  Gen- 
eral Lan^  Office,  whether  of  land  sold, 
^^  of  lands  in  respect  to  which  private 
oflJms  are  recognized  by  acts  of  Con- 
^^ss,  tnust  be  certified  or  countersign- 
5,0  ^y  the  recorder.  (1836)  3  Op.  Atty. 
1B7. 


Oen. 


It 


*8  a  sufficient  compliance  with  the 


*^J^^s»ons  of  Act  July  4,  1836,  incorpo- 
jatea  herein,  for  the  engrossing  clerks 
to  write  the  name  of  the  President  to 
patexits,  and  for  the  Secretary  there- 
^?o  5-  to  attest  them  by  his  signature. 
O^)  3  Op.  Atty.  Gen.  623. 
The  counter  signature  of  the  recorder 


of  land  patents,  and  seal  of  the  office 
thereto  attached,  constitute  a  sufficient 
authentication  of  a  patent  for  land. 
(1841)  3  Op.  Atty.  Gen.  630. 

Recorder's  certificate   as   evidenoew— 

The  official  certificate  of  the  recorder  of 
the  General  Land  Office  showing  the  se- 
lection of  certain  land  by  the  state,  ap- 
proved by  the  Secretary  of  the  Treas- 
ury, is  evidence  that  the  selection  by  the 
surveyor  of  state  school  lands  was  ap- 
proved by  the  Secretary  of  the  Treas- 
ury, and  is  equivalent  to  proof  of  a 
selection  by  him  as  required  by  section 
2,  Act  May  20.  1826,  c.  83,  4  Stat.  179. 
Black  V.  Chicago,  B.  &  Q.  R.  Co.  (1909) 
86  N.  E.  1065,  237  IlL  500. 

Cited     without    deflaite    application, 

McGarrahan  v.  New  Idria  Min.  Go. 
(1877)  96  U.  S.  316,  320,  24  L.  Ed.  630. 
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§  707.  (Act  March  2,  1895,  c.  177,  §  3.)  Engrossing  and  recording 
of  patents  by  typewriters,  etc. 
The  engrossing  and  recording  of  patents  for  public  lands  may 
be  done  by  means  of  typewriters  or  other  machines,  under  regula- 
tions to  be  made  by  the  Secretary  of  the  Interior  and  approved  by 
the  President.     (28  Stat.  807.) 

This  was  a  provision  of  section  3  of  the  legislative,  executive,  and  judicial 
appropriation  act  for  the  fiscal  year  1896,  cited  above. 

§  708.  (R.  S.  §  460.)     Copies  of  papers  filed  in  the  Department. 

Whenever  any  person  claiming  to  be  interested  in  or  entitled  to- 
land,  under  any  grant  or  patent  from  the  United  States,  applies  to 
the  Department  of  the  Interior  for  copies  of  papers  filed  and  re- 
maining therein,  in  anywise  affecting  the  title  to  such  land,  it  shall 
be  the  duty  of  the  Secretary  of  the  Interior  to  cause  such  copies 
to  be  made  out  and  authenticated,  under  his  hand  and  the  seal  of 
the  General  Land-Office,  for  the  person  so  applying. 

Act  Jan.  23,  1823,  c.  6,  3  Stat.  721.  Act  July  4,  1836,  c.  352,  §  7,  5  Stat. 
111. 

Similar  provisions  for  the  making  and  certifying,  hy  the  Commissioner  of 
the  General  Land  Office,  of  copies  of  records,  etc.,  on  file  in  his  office,  for  use 
as  evidence  in  the  courts,  were  made  hy  R.  S.  H  2469,  2470,  post,  §§  709,  710. 

Subsequent  general  provisions  for  furnishing  copies  of  official  books,  records, 
papers,  etc.,  within  the  custody  of  the  Secretary  of  the  Interior,  the  head  of 
any  bureau,  office,  etc.,  or  any  officer  of  the  Department,  were  made  by  Act 
Aug.  24,  1912,  c.  370,  ante,  §§  675-680. 

The  Commissioner  was  authorized  to  transmit  and  authenticate  for  use  as 
evidence  in  the  courts  original  papers  on  file  in  the  office,  on  which  any  x>at- 
ent  to  land  has  been  issued,  by  Act  April  19,  1904,  c.  1398,  ante,  $  701. 

Registers  and  receivers  of  land  offices  were  authorized  to  make  transcripts 
of  records  in  their  offices  for  individuals,  and  such  transcripts  when  duly  cer- 
tified were  made  admissible  in  evidence,  by  Act  March  22,  1904,  c.  748,  post, 
i  4474. 


Cited    without    definite    application, 
Taylor  v.  U.  S.  (C.  C.  1891)  45  Fed.  531, 


reversed   (1893)   13  Sup.  Ct.  479.  147 
U.  S.  695.  37  L.  Ed.  335. 


§  709.  (R.  S.  §  2469.)  Copies  of  records,  etc.,  in  General  Land- 
Ofiice. 
The  Commissioner  of  the  General  Land-Office  shall  cause  to  be 
prepared,  and  shall  certify,  under  the  seal  of  the  office,  such  copies 
of  records,  books,  and  papers  on  file  in  his  office,  as  may  be  applied 
for,  to  be  used  in  evidence  in  courts  of  justice. 

Act  July  4,  1836,  c.  352.  §  7,  5  Stat.  111. 

See  notes  to  R.  S.  §  460,  ante,  §  708. 

Copies  of  records,  etc.,  in  the  General  Land-Office,  authenticated  and  certi- 
fied as  prescribed,  were  made  evidence  equally  with  the  originals,  by  R.  S.  { 
890,  post,  i  1503. 

Notes  of  Deolsions 


Certificate  as  evldenoe.r-A  certificate 
of  the  Commissioner  of  the  General 
Land  Ofilce,  from  which  it  does  not 
appear  that  the  fact  that  a  map  was* 
made  from  actual  surveys  is  shown  by 
any  paper,  document,  or  record  in  the 
Land  Office,  is  not  admissible  as  evi- 
dence of  such  fact;  the  rule  being  that 
the  certificate  of  the  Commissioner  is 
admissible  only  .<is  to  facts'  contained 
in  papers,  documents,  or  records  of 
his  office,  and  cannot  be  used  as  evi- 
dence of  any  fact  otherwise  known  to 
the  officer.  Wilkins  v.  Clawson  (Tex. 
Civ.  App.  1908)  110  S.  W.  103. 

Certified  copie8.^A  book  prepared  by 
the  Commissioner  to  supply  burned  rec- 
ords of  a  local  land  office  is  an  official 

(398) 


book,  and  need  not  be  certified  to  ren- 
der  it   admissible   in    evidence.      Jesse 

D.  Carr  Land  &  Live  Stock  Co.  v.  U. 
S.  (1902)  118  Fed.  821,  55  C.  O.  A. 
433. 

The  exemplification  of  the  books  and 
records  of  the  General  Land  Office  cer- 
tified by  the  recorder  is  competent  evi- 
dence of  the  truth  of  its  recitals.  Black 
V.  Chicago,  B.  &  Q.  R.  Co.  (1909)  86  N. 

E.  1065,  237  lU.  500. 

A  transcript  of  the  record  of  a  United 
States  patent  of  lands,  certified  by  the 
Commissioner  of  the  G^eneral  Land  Of- 
fice to  be  "a  true  and  literal  exemplifi- 
cation from  the  record  in  this  office,"  is 
sufficiently  certified  under  R.  S.  f  891, 
post,  f  1504,  and  this  and  the  fallowing 
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^tioD,    to    b€    admittecj    In    evidoDce* 
*^^£^   V.  Stflmbaufih    (1876)    34  Mich. 

popJffB  of  documents  which  were  ar- 

C^V^^   o^  the  G^^neral  I^nnd  Office  were 

-«rop«?t-jy    fldtnitted   in   evidence.      Keith 

^'    Gn^^ry   (Tex,  Civ.  App.   1908)   114 

.   VF:     3£»2. 

&»   ^^n      action  to  recover  land  donated 

^j:*       '%!vho  had  eettFed   thereon  under 

e  ^^^^^fznj}  donation  act,  to  the  terri- 

r^e^^^        Wojs  Ling  ton,  the  fact   that  the 

^     ^''^  trion  to  the  Surveyor  General  by 

"^  ^*-  tiis  intent  to  claim  the  tmd  was 

"^Ttin  xm  <1  io  the  Oregon  land  otlices,  the 

^a  bt?-!  »]g  a  part  of  Oregon  Territory 

htj},        ^Ume  the   nntification   was  given, 

cf(^  ^      <^lie  General  I^nd  Office  at  the 

ffQ     f^^       Waehington,    did    not    detract 

^A^      !.*:»   character    as    evidence,    and, 

^''^       ^    certified  copy  of  this  notifica* 

Oil    "^^tijcb  bore  on  its  face  evidences 

^^-^     lir*?ntiinEnesB  showed  when  it  was 

^^^\    ^»:3d  that  the  Innd  had  been  eur- 

»y&^^   l^»ior  to  that  time  was  introduced 

i  *^^^cl^>nce,  it  wbs  proper  to  find  that 


the  notlScadon  was  ^veu  on  thr  date 
stated  in  the  certified  copy  thereof. 
Sylvester  v.  State  (Wash,  1907)  91 
Pac,   15. 

Proof  of  documents.— Where  on^nal 
docnmetits  of  the  United  States  Land 
Office  and  Department  of  Interior  were 
identified  by  the  register  of  the  local 
land  office,  who  produced  them  In  court, 
a  sufficient  foundation  was  laid  for  their 
Introduction  in  evidence.  Harracnin^  v, 
Howland  {N,  R  1913)  141  N,  W.  131. 

Exclusiveness  of  method  of  proof.^ 
Bev.  Codes  N\  D.  1905,  |  7300,  subsec. 
8,  and  this  and  the  foIloTving  sectioOT 
provide  merely  an  easy,  and  not  an  ex- 
elusive,  method  by  which  certain  public 
documents  may  be  proved,  and  do  not 
preclude  the  introduction  in  evidence  of 
the  origintil  documents  when  properly 
identified,  liar  men  log  v.  Howhind  (N. 
D.  1913)  141  N.  W.  151. 

Cited  without  dennJtv  at^pllcatlon, 
Ilortman  v.  Warren  (1S96)  76  Fed.  157, 
101,  22  C,  a  A.  30. 

i  '^*>,    (R^  S,  §  2470.)     ExempHEcations  valid  without  names  of 
^^^flBcers  signing  and  countersigning, 

^^t^^ral  exemplifications  of  any  records  which  have  been  or  may 
^^  &^ minted  in  virtue  of  the  preceding  section  shall  be  deemed  of  the 
sairit^r  validity  in  all  proceedings,  whether  at  law  or  in  equity, 
wher^^in  such  exemplifications  are  adduced  in  evidence,  as  if  the 
natn^s  of  the  officers  signing  and  countersigning  the  same  had  been 
iull%r    inserted  in  such  record, 

^5Vct  March  3,  1843,  c.  65,  ^  1,  5  Stat.  627. 
f5ce  notes  to  R.  S.  |§  4fiO,  24(J9,  ante,  ||  708,  709. 

l-*roviftiooa  similar  to  thc^c  of   this  Bertion  were  contained  in  R.  S,  |  890, 
Post,  §  luU3. 

Hot^A  of  Ueoliloiu 


.     ""^^^^f  of  documeats^A  transcript  of 

''^^^"ord  of  a  United  *Stotea  patent  of 

iiitls,     certified  by  the  Com mUfi^i oner  of 

_    ^?  ^neral  Land  Office  to  be   '*a  true 

^   li  t.  era!  exemplification  from  the  rec- 

-        ^xx    this  f^ffice,^'   is  sufficiently   cer- 

^^      under  R.  S.  |  891,  post,  §   1504, 

L^  5"^  is  ond  the  preceding  section,  to  be 

^^•^  *^  ted  in  evidence.     Boyce  t.  Stam- 

^'^^^^^'W   (1876)   34  Mich.  34a 

"V^^-  Codea  N.  D.  1905,  g  73fX),  sabsec 

^^  ^ad  this  and   the  preceding  section, 

^fovide  merely  an  eaey,  and  not  an  ei- 


clnsJTe  method  by  which  certain  public 
diK'ument^  may  be  proYed,  and  do  not 
preclude  the  introduction  in  erideoce  of 
the  original  dorumenta  when  properly 
identified.  Harmcning  v.  Howiand  (N. 
D.  1913)  141  N.  W.  131. 

Where  ori^nal  documents  of  the  Unit- 
ed States  Land  Oflicc  and  Department 
of  Interior  were  identified  by  the  reg- 
ister of  the  loral  land  ofliee.  who  pro- 
duced them  in  court,  a  sufiident  founda- 
tion was  laid  for  their  introdnction  hi 
evidence*    Id, 


§  711.  (R,  S.  §  461,  as  amended.  Act  April  2,  1888,  c.  54,  and  Act 
May  29,  1908,  c.  220,  §  15.)  Fees  for  exemplifications  of  pat- 
ents, etc.,  and  for  photolithographed  copies  of  township  plats, 
etc. 

All  exemplifications  of  patents  or  papers  on  file  or  of  record  in 
the  General  Land  Office  which  may  be  required  by  parties  inter- 
ested shall  be  furnished  by  the  Commissioner  upon  payment  by 
such  parties  at  the  rate  of  fifteen  cents  per  hundred  words,  and 
thirty  cents  each  for  photolithographic  copies  of  township  plats  or 
diag^rams  unverified,  not  to  exceed  ten  copies  to  any  one  person,  and 
twenty 'five  cents  each  for  all  copies  in  excess  of  ten,  with  an  addi- 
tional sum  of  one  dollar  for  the  Commissioner's  certificate  of  verifica- 
tron.  with  the  General  Land  Office  seal ;  and  the  amount  so  received 
shall^  under  the  direction  of  the  Commissioner,  be  paid  into  the  Treas- 
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ury;  but  fees  shall  not  be  demanded  for  such  authenticated  copies 
as  may  be  required  by  the  officers  of  any  branch  of  the  Government, 
nor  for  such  unverified  copies  as  the  Commissioner,  in  his  discretion, 
may  deem  proper  to  furnish ;  but  said  Commissioner  may,  if  he  deem 
it  advisable,  make  such  charge  for  unverified  copies  as  will,  in  his 
judgment,  cover  the  cost  of  the  preparation  thereof. 

Act  July  2,  1864,  c.  224,  13  Stat.  375.  Act  April  2,  1888,  c.  64,  25  Stat.  76. 
Act  May  29,  1908,  c.  220,  §  15,  35  Stat  469. 

This  section,  as  enacted  in  the  Revised  Statutes,  contained,  following  the 
provision  at  the  beginning  for  furnishing  exemplifications  of  patents,  etc.,  "at 
the  rate  of  fifteen  cents  per  hundred  words,"  the  words  "and  two  dollars  for 
copies  of  township  plats  or  diagrams."  The  amendment  by  Act  April  2,  1888, 
c.  54,  cited  above,  inserted,  instead  of  the  words  last  quoted,  the  provision  of 
the  section  as  set  forth  here,  "and  thirty  cents  each  for  photolithographed 
copies  of  township  plats  or  diagrams,  unverified,  not  to  exceed  ten  copies  to 
any  one  person,  and  twenty-five  cents  each  for  all  copies  in  excess  of  ten." 

The  section  also  contained,  after  the  clause  next  following,  "with  an  addi- 
tional sum  of  one  dollar  for  the  Commissioner's  certificate  of  verification,  with 
the  General  Land  Office  seal."  By  the  amendment  by  Act  May  29,  1908,  c 
220,  §  15,  cited  above,  this  provision  was  omitted;  and  at  the  end  of  the  orig- 
inal section  was  added  the  provision,  "but  said  Commissioner  may,  if  he  deem 
it  advisable,  make  such  charge  for  unverified  copies  as  will,  in  his  judgment, 
cover  the  cost  of  the  preparation  thereof,'*  making  the  section  read  as  set  forth 
here. 

The  sale  of  photolithographic  township  plats  or  maps  of  States,  etc.,  was 
authorized  by  Act  Oct.  12,  1888,  c.  1098,  post,  §  712. 

§  712.  (Act  Oct.   12,   1888,  c.  1098.)     Sale  of  township  plats   or 

maps  of  States,  etc. 
From  and  after  the  passage  of  this  act  the  Secretary  of  the  In- 
terior, through  the  Commissioner  of  Public  Lands,  be,  and  he  is 
hereby,  authorized  to  sell  the  photolithographic  township  plats  or 
maps  of  the  States  and  Territories  now  remaining  on  hand  in  that 
Department  to  citizens  of  the  United  States  at  the  following  prices : 
Authenticated  copies,  fifty  cents  per  copy ;  unauthenticated  copies, 
tweny-five  cents  per  copy;  the  proceeds  of  said  sales  to  be  cov- 
ered into  the  Treasury  of  the  United  States  by  the  Secretary  of 
the  Interior.     (25  Stat.  557.) 

This  was  an  act  entitled  "An  act  to  authorize  the  Secretary  of  the  Interior 
to  sell  township  maps  or  plats  remaining  on  hand  in  his  office." 
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The  Commissioner  of  Indian  Affairs 


See. 

713.  Commissioner  of  Indian  Affairs. 

714.  Assistant  Commissioners  of  Indian 

Affairs. 

715.  Private  secretary  to  Commissioner 

of  Indian  Affairs. 

716.  Duties  of  Commissioner. 

717.  Statutes   regulating  duties  of   In- 

dian agents  and  inspectors  to  be 
compiled  and  furnished  to  them. 

718.  Recording  of  deeds  and  papers  le- 

galized. 

719.  Record    of    deeds    by    Indians   re- 

quiring approval. 

720.  Seal  of  office;    authentication  and 

certification  of  documents,  rec- 
ords, etc.,  and  use  thereof  as  ev- 
idence. 

§  713.  (R.  S.  §  462.)     Commissioner  of  Indian  Affairs. 

There  shall  be  in  the  Department  of  the  Interior  a  Commissioner 
of  Indian  AffairSi  who  shall  be  appointed  by  the  President^  by  and 
(400) 
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721.  Certified    copies    of    records,    etc.^ 

and  fees  therefor. 

722.  Accounts  for  claims  and  disburse- 

ments. 
723*.  Regulations  relating  to  Indian  af- 
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724.  Designation  of  employe  to  sign  let- 

ters for  Commissioner  or  Assist- 
ant Commissioner. 

725.  Designation    of    employ^    or    em- 

ployes to  sign  approval  of  Secre- 
tary of  tribal  deeds,  etc.,  of  any 
of  Five  Civilized  Tribes. 

726.  Agent    to   negotiate    with    Indiana 

for  commutation  of  perpetual  an- 
nuities. 
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th  the  advice  and  consent  of  the  Senate,  and  who  shall  be  en- 
led,  to  a  salary  of  three  thousand  dollars  a  year. 

Act  July  9,  1832,  c.  174,  §  1,  4  Stat.  564. 

Subsequent  appropriations  provided  an  increased  salary  for  the  Commission- 
er. The  current  appropriations  are  $5,000.  See  Act  May  10,  1916,  c.  117,  §  1, 
39    Stat. 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensa- 
tion appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts 
are  repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employes 
appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensa- 
tion of  such  officers  or  employes,  respectively,  until  otherwise  fixed  by  an  an- 
nual rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141,  f  6, 
post,  §  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appropri- 
ated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
iSsoal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat.  1049,  are  established  and 
continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
Congress,  by  §  6  of  said  act,  post,  §  3228b. 

XJnless  otherwise  specially  authorized  by  law,  no  money  appropriated  by 
SLYi.^  act  shall  be  available  for  payment  to  any  person  receiving  more  than 
on^  salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per 
xium,  with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  (  6, 
amended  by  Act  Aug.  29,  1915,  c.  417,  post,  S  3230a. 

Cited     without    definite    application, 

U.  S.  v.  Brindle  (1884)  4  Sup.  Ct  180, 
182,  110  U.  S.  688,  28  L.  Ed.  286. 

^  •^.  (Act  March  4,  1913,  c.  142,  §  1.)     Assistant  Commissioners 

^:::>f  Indian  Affairs. 
?^<dian  Office:     Commissioner,  $5,000;    assistant  commissioner, 
^^^^^H);  second  assistant  commissioner,  who  shall  also  perform  the 
*  ^s  of  chief  clerk,  $2,750.    (37  Stat.  773.) 

*trhi8  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
^^^t  for  the  fiscal  year  1914,  cited  above. 

-Al  previous  provision  for  an  "Assistant  Commissioner,  who  shall  also  perform 
^«^€  duties  of  chief  clerk,  three  thousand  dollars,"  in  the  legislative,  executive, 
^^«:id  judicial  appropriation  act  for  the  fiscal  year  1887,  was  repeated  in  the 
^^X^bsequent  similar  acts  down  to  the  fiscal  year  1907.  For  each  of  the  three 
^"^ars  following,  down  to  1910,  appropriations  were  made  for  "Assistant  Com- 
^^^issioner,"  $3,000,  and  for  "chief  clerk,"  $2,250.  For  1911,  the  appropriation 
^^lir  Assistant  Commissioner  was  continued,  and  instead  of  the  appropriation 
^^^r  a  chief  clerk,  provision  was  made  for  a  "Second  Assistant  Commissioner, 
"^V-ho  shall  also  perform  the  duties  of  chief  clerk,"  $2,250.  For  subsequent 
^^^ars,  the  provisions  were  repeated,  with  increased  salaries.    The  legislative, 

^•^cecutive,  and  judicial  appropriation  acts  for  the  fiscal  years  1916,  1917,  Act 

-^^arch  4,  1915,  c.  141,  38  Stat.  1031,  and  Act  May  10,  1916,  c.  117,  §  1, 
"^^5>  Stat.,  omitted  the  provision  for  a  "second  assistant  commissioner  who 
^kall  perform  the  duties  of  chief  clerk,"  and  contained  only  the  provision  for 
^   chief  clerk  at  $2,750. 

An  appropriation  for  a  private  secretary  in  the  oflBce  of  the  Commissioner, 

^=fciade  by  Act  Feb.  27,  1906,  c.  510,  §  1,  and  repeated  in  subsequent  acts,  is 

^H;t  forth,  post,  §  715. 

See  notes  to  §  713,  ante. 

^  :15.  (Act  Feb.  27,  1906,  c.  510,  §  1.)     Private  secretary  to  Com- 
missioner of  Indian  Affairs, 
p^or  salary  of  private  secretary,  now  appropriated  for  as  confiden- 
*-      clerk  in  office  of  Commissioner  of  Indian  Affairs  at  the  rate  of  one 
^'^sand  eight  hundred  dollars  per  annum.    (34  Stat.  36.) 

This  was  a  provision  of  the  urgent  deficiency  appropriation  act  for  the  fiscal 
.^^ear  1906,  cited  above.  Appropriations  for  the  salary  of  the  private  secretary 
^t  the  same  rate  were  made  by  the  legislative,  executive,  and  judicial  appro- 
:^riation  acts  for  subsequent  years.  The  provision  for  the  fiscal  year  1917  was 
^y  Act  May  10,  1916.  c  117,  §  1,  39  Stat 

See  notes  to  {  713,  ante. 

^16.  (R.  S.  §  463.)     Duties  of  Commissioner. 

^iThe  Commissioner  of  Indian  Affairs  shall,  under  the  direction  of 
^    Secretary  of  the  Interior,  and  agreeably  to  such  regulations  as 
1  U.S.C0MP.*16-26  (401) 
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the  President  may  prescribe,  have  the  management  of  all  Indian 
affairs,  and  of  all  matters  arising  out  of  Indian  relations. 

Act  July  9,  1832,  c.  174,  §  1,  4  Stat.  664.     Act  July  27,  1808.  c.  259,  |  1, 
15  Stat  228. 

Notes  of  Decisions 


Nature  and  scope  of  Commissioner's 
authority.— While  there  is  no  express 
power  given  to  the  secretary  to  hear 
and  determine  appeals  from  the  Com- 
missioner of  Indian  Affairs,  such  pow- 
er has  not  been  questioned.  Knight  v. 
United  Land  Ass'n  (1891)  12  Sup.  Ct. 
258,  264,  142  U.  S.  161,  35  L.  Ed.  974. 

A  general  order  to  the  predecessor  in 
office  of  the  superintendent  of  Indian 
affairs  by  the  commissioner  of  Indian 
affairs,  stating  that  it  was  made  by  the 
direction  of  the  secretary  of  the  inte- 
rior, was  sufficient  to  authorize  the  su- 
perintendent to  publish  advertisements 
In  newspapers  inviting  proposals  for 
supplies.  Neither  was  it  necessary  for 
the  secretary  to  sign  the  order.  U.  S. 
V.  Odeneal  (C.  C.  1882)  10  Fed.  616, 
618. 

Order  of  brigadier  general  in  com- 
mand of  a  department  of  the  army  that 
to  preserve  the  peace  a  tract  of  land 
should  be  protected  against  settlement 
by  others  than  certain  Indians,  until 
surveyed  or  until  further  instructions, 
beld  not  to  reserve  such  land  from  sale 
or  other  disposition,  so  as  to  prevent 
railroad  company  from  acquiring  right 
•of  way  thereover,  in  view  of  this  sec- 
tion. Northern  Pac.  Ry.  Co.  v.  Mitchell 
(D.  C.  1913)  208  Fed.  469. 

The  action  of  the  Commissioner  of 
Indian  Affairs  must  be  presumed  to  be 
the  action  of  the  President.  Belt's  Ex- 
ecutrix V.  U.  S.  (1879)  15  Ot.  CI.  92. 

Effect  of  reguiationsw— The  rules  and 
regulations  of  the  Indian  Department, 
promulgated  under  the  authority  of 
law,  have  the  force  and  effect  of  stat- 
utes, of  which  the  court  will  take  ju- 
dicial notice.  Bridgeman  v.  U.  S. 
(1905)  140  Fed.  577,  583,  72  O.  O.  A. 
145. 

Autliority  of  subagents.— A  sub-In- 
dian agent  has  no  authority  to  draw 
bills  of  exchange  so  as  to  bind  the  gov- 
ernment. Jackson  v.  U.  S.  (1865)  1 
Ct  CI.  260;  Fremont  v.  U.  S.  (1866) 
2  Ct.  CI.  461. 

WTien  the  Commissioner  of  Indian  af- 
fairs, being  informed  of  the  course 
which  a  sub-Indian  agent  intended  to 
pursue,  approved  it,  his  approval  was 
s.  ratification  of  the  agent's  acts,  ren- 
dering them  valid.  Belt's  Executrix  t- 
U.  S.  (1879)  15  Ct  CI.  92. 

Where  a  contract  for  the  delivery  of 
certain  supplies  at  an  Indian  agency 
provided  for  the  acceptance  of  goods 
inferior  in  quality  to  the  sample  where 
the  emergency  demanded  it,  the  ques- 
tion whether  the  necessities  of  the 
jservlce  compelled  acceptance  of  the  ar- 
ticles offered  was  a  question  determina- 
ble only  by  the  Commissioner  of  Indian 
.\Jfairs  or  his  agents,  under  the  direc- 

(402) 


tion  of  the  Secretary  of  the  Interior. 
(1882)  17  Op.  Atty.  Gen.  384. 

Adoption  into  trlbe^— This  section  and 
R.  S.  I  441,  ante,  §  681,  authorized  a 
regulation  of  the  department  of  the  in- 
terior that  adoption  into  an  Indian 
.tribe  must  be  subject  to  approval  by 
the  Indian  office.     U.  S.  v.  Hitchcock 

(1907)  27  Sup.  Ct  423,  425,  205  U.  S. 
80,  51  L.  Ed.  718. 

Exclusion  of  coliectors  on  pay  days.— 

The  commissioner  of  Indian  affairs  may, 
with  the  approval  of  the  secretary  of 
the  interior,  cause  collectors  to  be  ex- 
cluded and  removed  from  a  tribal  In- 
dian reservation  on  days  when  pay- 
ments are  being  made  to  the  Indians, 
if  in  his  judgment  the  presence  of  col- 
lectors therein  at  such  times  is  detri- 
mental to  the  peace  and  welfare  of  the 
Indians,  though  the  reservation  be 
within  a  state  and  the  Indians  are  hold- 
ers under  trust  patents  of  allotments 
adjacent  to  the  reservation  and  are 
therefore  citizens  of  the  United  States 
and  of  the  state.     Rainbow  v.  Young 

(1908)  161  Fed.  835.  88  C.  C.  A.  653. 

indian  offenses.— ^he  general  author- 
ity given  by  this  section  and  R.  S.  |{ 
441,  465,  ante,  §  681,  and  post,  |  723, 
authorized  rules  of  government  for  the 
Indians  on  the  Umatilla  reservation, 
including  establishment  of  an  Indian 
court  and  police  for  the  enforcement 
of  police  regulations,  and  to  take  cog- 
nizance of  offenses  designated  "Indian 
offenses,"  and  gave  authority  to  define 
such  offenses.  U.  S.  y.  Clapox  (D.  C. 
1888)  35  Fed.  575,  577. 

Though  the  Indians  are  the  wards  of 
the  United  States,  acting  through  ex- 
ecutive officers  pursuant  to  regulations 
promulgated  under  the  authority  of  the 
president,  pursuant  to  this  section  and 
R.  S.  §  465,  post,  i  723,  yet,  in  the  ab- 
sence of  such  regulations  defiining  what 
conduct  of  Indians  shall  be  deemed  rep- 
rehensible and  subject  them  to  correc- 
tion, it  does  not  rest  in  executive  dis- 
cretion to  administer  corrective  punish- 
ment, as  to  members  of  a  tribe  haying  a 
treaty  with  the  United  States,  covenant- 
ing that  bad  Indians  shall  not  be  punish- 
ed by  the  United  States  except  pursuant 
to  laws  defining  their  offenses,  and 
prescribing  the  punishments  therefor. 
Ex  parte  Bi-a-lil-le  (Ariz.  1909)  100 
Pac.  450. 

Regulation  of  liquor  traffic.— Regula- 
tions and  practices  having  the  force  of 
regulations,  under  which  special  offi- 
cers for  the  suppression  of  the  liquor 
traffic  among  the  Indians  are  charged 
with  the  duty  of  rendering  true  re- 
ports to  the  Commissioner  of  Indian 
Affairs,    and   of   making   recommenda- 
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t  -with  respect  to  the  advisability  of 
Ing  executive  or  judicial  clemency 
lose  convicted  of  aelling  liquor  to 
LU3,  could  be  established  by  the 
Eoiesioner.  U.  S.  v.  Birdsall  (1914) 
iui>,  Ct  512,  233  U.  S.  223,  58  L. 
»30. 

act  of  congress  or  nile  of  the  de- 
nent  of  the  interior  adopted  under 
^irity  of  this  section  and  R.  S.  f 
WLKxte,  ^  235,  and  R.  S.  §  465,  post, 
i,  for  the  suppression  of  the  liq- 
braffic  among  Indians,  imposed  any 
Ell  duty  to  make  recommendations 
>  punishments  therefor,  and  an  in- 
dent for  bribery  under  Pen.  Code,  § 


117,  post,  §  10287,  relating  to  bribea 
accepted  "by  an  officer  of  the  United 
States,"  was  ineffectual.  U.  S.  v.  Van 
Wert  (D.  C.  1912)  195  Fed.  974. 

Withdrawal  of  ailotments^-Tbe  pow- 
er to  withdraw  land  allotted  by  acts  of 
Congress  is  not  conferred  by  this  sec- 
tion. Leecy  v.  U.  S.  (1911)  190  Fed. 
289,  111  C.  C.  A.  254. 

Cited     without    definite    application^ 

U.  S.  V.  Brindle  (1884)  4  Sup.  Ct.  180, 
182,  110  U.  S.  688,  28  L.  Ed.  286;  U. 
S.  V.  Boyd  (C.  C.  1895)  68  Fed.  577, 
580,  582.  588;  (1848)  5  Op.  Atty.  Gen. 
36,  39. 

17.  (Act  May  17,  1882,  c.  163,  §  7.)  Statutes  regulating  duties 
of  Indian  agents  and  inspectors  to  be  compiled  and  furnished 
to  them. 
:  shall  be  the  duty  of  the  Commissioner  of  Indian  Affairs  to 
se  to  be  compiled  and  printed  for  the  use  of  Indian  agents  and 
►  actors  the  provisions  of  the  statutes  regulating  the  perform- 
e  of  their  respective  duties,  and  also  to  furnish  said  officers 
n.  time  to  time  information  of  new  enactments  upon  the  same 
i  ect.     (22  Stat.  88.) 

^  This  section  was  part  of  the  Indian  appropriation  act  for  the  fiscal  year  1883,. 
^ted  above. 

le.  (Act  July  26,  1892,  c.  256,  §  1.)     Recording  of  deeds  and 

papers  legalized. 
^he  recording  of  all  deeds  and  papers  heretofore  made  and  done 
the  office  of  the  Commissioner  of  Indian  Affairs  be,  and  is 
^by,  confirmed,  approved,  and  legalized;  and  said  record  here- 
>X"e  made  shall  be  deemed,  taken,  and  held  to  be  good  and  valid 

-shall  have  all  the  force  and  effect  and  be  entitled  to  the  same 
lit  as  if  it  had  been  made  in  pursuance  of  and  in  conformity  to 
But  shall  have  no  effect  whatever  upon  the  validity  or  in- 
idity  of  the  deed  or  paper  so  recorded,  and  shall  be  no  evidence 
Cionstructive  notice  to  any  persons  not  actually  knowing  the 
tients.    (27  Stat.  272.) 

This  section  and  the  three  sections  next  following  were  an  act  entitled  "An 
^ct  to  legalize  the  deed  and  other  records  of  the  Office  of  Indian  Affairs,  and 
t^}  provide  and  authorize  the  use  of  a  seal  by  said  office." 

The  deed  records  legalized  by  this  act  begin  in  1825.  These  deeds  show  the 
bx-ansfer  of  lands  granted  to  individual  Indians  under  the  several  treaties  since 
1.817  whenever  a  restriction  was  made  that  the  lands  should  not  be  sold  without 
bbe  consent  of  the  President;  also  the  transfer  of  those  lands  allotted  to  in- 
dividual Indians,  the  patent  for  which  contained  a  similar  restrictive  clause 
u&pon  the  sale  of  the  land.  The  other  records  referred  to  are  those  of  the 
Current  correspondence  of  the  office,  of  treaties  before  ratification,  of  contracts 
Ckiade  with  special  attorneys  (R.  S.  §§  2103-210(i),  and  of  similar  papers, 
^ome  of  these  records  run  back  to  1800,  and  a  few  even  prior  to  that  date, 
vvhen  the  office  was  under  the  War  Department,  but  it  was  not  until  the  year 
1.824  that  a  regular  record  of  all  the  correspondence  of  the  office  was  inaugu- 
r-ated  and  kept  up. 

19.  (Act  July  26,  1892,  c.  256,  §  2.)     Record  of  deeds  by  Indians 

requiring  approval. 
Phe  Commissioner  of  Indian  AflFairs  is  hereby  empowered  and 
^cted  to  continue  to  make  and  keep  a  record  of  every  deed  ex- 
ited by  any  Indian,  his  heirs,  representatives,  or  assigns,  which 
y  require  the  approval  of  the  President  of  the  United  States  or 
tile  Secretary  of  the  Interior,  whenever  such  approval  shall  have 
■  n    given,  and   the   deed   so  approved   returned   to   said   office. 

Stat.  272.) 

^«e  notes  to  preceding  section  of  this  act,  ante,  $  718. 
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§  724.  (Act  March  3,  1909,  c.  263.)  Designation  of  employe  to 
sign  letters  for  Commissioner  or  Assistant  Commissioner. 
Hereafter  the  Commissioner  of  Indian  Affairs,  with  the  approval 
of  the  Secretary  of  the  Interior,  may  designate  an  employee  of 
the  Indian  Office  to  sign  letters  of  that  office  requiring  the  signa- 
ture of  the  commissioner  or  assistant  commissioner,  and  all  signa- 
tures of  such  employee  while  acting  under  such  designation  shall 
have  the  same  force  and  effect  as  if  made  by  said  commissioner  or 
assistant  commissioner.    (35  Stat.  783.) 

This  was  a  provision  of  the  Indian  appropriation  act  for  the  fiscal  year  1910, 
cited  above. 

§  725.  (Act  March  3,  1911,  c.  210,  §  17.)     Designation  of  employe 
or  employes  to  sign  approval  of  Secretary  of  tribal  deeds,  etc., 
of  any  of  Five  Civilized  Tribes. 
That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized 
to  designate  an  employee  or  employees  of  the  Department  of  the  In- 
terior to  sign,  under  the  direction  of  the  Secretary,  in  his  name  and 
for  him,  his  approval  of  tribal  deeds  to  allottees,  to  purchasers  of 
town  lots,  to  purchasers  of  unallotted  lands,  to  persons,  corporations, 
or  organizations  for  lands  reserved  to  them  under  the  law  for  their 
use  and  benefit,  and  to  any  tribal  deeds  made  and  executed  according 
to  law  for  anv  of  the  Five  Civilized  Tribes  of  Indians  in  Oklahoma. 
(36  Stat.  1069.) 

This  was  a  provision  of  the  Indian  appropriation  act  for  the  fiscal  year  1912, 
cited  above. 

The  lej^islative,  executive,  and  judicial  appropriation  acts  make  appropria- 
tions for  the  salary  of  the  above  named  employ^.  The  appropriation  for  the 
fiscal  year  1917  was  by  Act  May  10,  1916,  c.  117,  f  1,  39  Stat. 

§  726.  (Act  April  30,  1908,  c.  153.)  Agent  to  negotiate  with  Indi- 
ans for  commutation  of  perpetual  annuities. 
The  Commissioner  of  Indian  Affairs  is  hereby  authorized  to  send 
a  special  Indian  agent,  or  other  representative  of  his  office,  to 
visit  any  Indian  tribe  for  the  purpose  of  negotiating  and  entering  into 
a  written  agreement  with  such  tribe  for  the  commutation  of  the  per- 
petual annuities  due  under  treaty  stipulations,  to  be  subject  to  the 
approval  of  Congress;  and  the  Commissioner  of  Indian  Affairs  shall 
transmit  to  Congress  said  agreements  with  such  recommendations  as 
he  may  deem  proper.     (35  Stat.  73.) 

This  was  a  provision  of  the  Indian  appropriation  act  for  the  fiscal  year  1909. 
cited  above. 
Cited    without    definite    application, 
CampbeU  v.  U.  S.   (1909)    44  Ct.  CI. 


488;  Hayes  v.  U.  S.  (1909)  44  Ct  CI. 
493;  Byrd  v.  U.  S.  (1909)  44  Ct  CI. 
498. 


(R.  S.  §  466.  Superseded.) 
This  section,  as  enacted  in  the  Revised  Statutes,  provided  for  regulations 
by  the  Secretary  of  the  Interior,  of  the  presentation  and  proof  of  claims  under 
laws  or  treaty  stipulations  for  compensation  for  depredations  committed  by 
Indians,  the  investigation  by  him  of  claims  presented,  and  payment  of  them. 
It  was  superseded  by  the  transfer  of  such  claims  to  the  Court  of  Claims  by 
the  Indian  Depredation  Act,  Act  March  3,  1891,  c.  538,  26  Stat  854,  section 
13  of  which  provided  that  the  investigation  and  examination  of  such  claims, 
under  acts  previously  in  force,  should  cease  on  the  taking  effect  of  that  act. 

(R.  S.  §  467.     Transferred.) 
This  section  was  transferred  to  Title  XXVIII,  "Indians,"  c.  4,  post,  §  4133. 

(R.  S.  §§  468,  469.     Repealed.) 

These  sections,  which  required  the  Commissioner  to  report  annually  to  Con- 
gress the  expenditures  for  the  Indian  service,  prescribing  the  form  and  con- 
tents of  such  reports,  were  repealed,  with  R.  S.  §  2991,  by  Act  June  25,  1910, 
c.  431.  §  19,  36  Stat.  860. 

A  provision,  subsequent  to  these  sections,  that,  in  the  annual  report  of  the 
Commissioner,  there  should  be  embodied  "a  detailed  and  tabular  statement  of 
all  bids  and  proposals  received  for  any  services,  supplies,  or  annuity  goods 
for  the  Indian  service,  together  with  a  detailed  statement  of  all  awards  of  con- 
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ir&ctB  made  for  any  such  services,  supplies,  and  annuity  goods  for  which  said 
bids  or  proposals  were  received,"  made  by  Act  Aug.  15,  1876,  c.  289,  §  3,  19 
Stat  199,  was  repealed,  before  the  repeal  of  R.  S.  §§  468,  469,  mentioned  above, 
by  Act  June  21,  1906,  c.  3504,  34  Stat.  328,  which  act  further  provided  that 
the  Commissioner  should  "embody  in  his  annual  report  only  a  detailed  state- 
ment of  the  awards  of  contracts  made  for  any  services,  supplies,  and  annuity 
goods  for  the  Indian  service."     But  this  provision,  also,  may  be  regarded  as 
repealed  by  necessary   implication  from   the  repeal,   as  mentioned   above,   of 
B.  S.  §1  468.  469,  and  of  Act  March  3,  1875,  c.  132,  §  8,  18  Stat.  450,  and  other 
provisions  requiring  reports  by  the  Commissioner,  by  Act  June  25,  1910,  c.  431, 
H  lO,  20,  36  Stat.  860,  861. 

A.    £xirther  provision  of  the  deficiency  appropriation  act  of  March  8,  1892,  c. 
12,    2T    Stat.  6,  required  the  commissioner  to  include  in  his  annual  report  to 
Con^T-ess  the  names,  with  other  particulars,  of  all  employes  under  the  Indian 
B«rea.Ti.     And  the  Indian  appropriation  act  of  the  same  year,  Act  July  13, 
1802,     c.  164,  f  9,  27  Stat.  145,   provided  that  the  Commissioner  should  re- 
P^^^t     Annually  to  Congress  the  number,   with  other  particulars,  of  employes 
at  ea.cli  agency,  industrial,  and  boarding  school,  supported  out  of  the  appropria- 
tvon^   5n  the  act;   also  number,  with  other  particulars,  of  employes  in  his  office 
^^    A^ashington.     These  provisions  were  repeated,  in  substance,  in  the  subne- 
'S^*^^    Indian  appropriation  acts  down  to  that  for  the  fiscal  year  1897,  and 
^^Teafter  the  provision  for  a  report  of  employes  at  schools  was  repeated  in 
^^^  similar  acts  down  to  the  act  for  the  fiscal  year  1904.     But  Act  April  21, 
*S04,  c.  1402,  §  6,  33  Stat.  217,  provided  for  a  similar  report  of  employes  at 
^^ools,  **tc  each  Congress,  at  the  first  regular  session  thereof,"  instead  of  "an- 
^\ially/'  as  required  in  the  preceding  acts;    and  the  provision   was  not  re- 
peated in  subsequent  acts.     The  repeal  of  the  provision  for  a  report  of  all 
employes  under  the  Indian  Bureau,  of  Act  March  8,  1912,  c.  12,  mentioned 
above,  was  evidently  intended,  notwithstanding  the  discrepancy  in  referring  to 
it;  by  date  of  March  2,  in  the  repeal  of  "so  much  of  the  Acts  of  March  sec- 
ond, eighteen  hundred  and  ninety-two,  and  April  twenty-first,  nineteen  hundred 
and  four,  which  require  the  Commissioner  to  report  annually  the  names  of 
all  employes,  in  the  Indian  service,"  by  Act  June  21,  1906,  c.  3504,  34  Stat.  328. 
And  the  subsequent  repeal  of  the  sections  in  which  the  provisions  of  Act  July 
13,  1892,  c.  164,  §  9,  mentioned  above,  for  reports  of  employes  at  schools  and 
of  employes  in  the  Indian  Bureau  were  re-enacted.  Act  March  2,  1895,  c.  188, 
§   8,   2S  Stat  908,  Act  March  3,  1901,  c.  832,  §  8,  31   Stat.  1085,  and  Act 
May  27,  1902,  c.  888,  §  6,  32  Stat.  274,  by  Act  June  25,  1910,  c.  431,  i  20,  36 
Stat.  861,  involving  the  repeal  of  all  similar  provisions  jn  other  acts  requiring 
such  reports,  in  connection  with  the  repeal  by  said  section  and  section  20  of  the 
same  act  of  R.  S.  §§  468,  469,  and  other  provisions  relating  to  reports  by 
the  Commissioner,  may  be  regarded  as  operating  as  a  repeal  of  all  provisions 
for  such  reports  mentioned  in  this  paragraph. 
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CHAPTER  FIVE 
The  Commissioner  of  Pensions 


Seo. 

732.  Person   to   sign   bounty-land    war- 

rants. 

733.  Report    of    additions    and    reduc- 

tions on  pension  rolls. 

734.  Report  of  pensioners  and  of  pay- 

ments   for    pensions    on    account 
of  each  war. 


727.  Commissioner  of  Pensions. 

728.  Duties  of  the  Commissioner. 

729.  Deputy   Commissioner. 

730.  Private  Secretary   to  Commission- 

er of  Pensions. 

731.  Medical     referee     and     examining 

surgeons. 

§  727.  (R.  S.  §  470.)     Commissioner  of  Pensions. 

There  shall  be  in  the  Department  of  the  Interior  a  Commissioner 
of  Pensions,  who  shall  be  appointed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate,  and  shall  be  entitled  to  receive 
a  salary  of  [four  thousand  dollars]  a  year. 

Act  March  2,  1833,  c.  64,  §  1,  4  Stat  619,  622.     Act  March  3,  1835,  c.  46, 

H  1,  2,  3,  4  Stat.  779.     Act  March  3,  1837,  c.  43,  5  Stat.  187.     Act  March 

4,  1840,  c.  4,  §§  1,  2,  3,  5  Stat.  369.    Act  March  4,  1840,  c  4,  §  4,  5  Stat.  370. 

Act  Jan.  20,  1843,  c.  4,  5  Stat.  597.    Act  Jan.  14,  1846,  c.  4,  §  1,  9  Stat  3. 

Act  Jan.  19,  1849,  c  20,  S  1,  9  Stat  341.     Act  March  3,  1873,  c.  226,  §  S, 

17  Stat.  508. 
The  salary  of  the  Commissioner,  having  been  increased  from  $3,000  to  $4,- 

000,  by  the  provision  of  Act  March  3,  1873,  c  226,  {  3,  incorporated  into  this 

(407) 


> 


r 


§727 


DEPARTMENT  OF  THE  INTERIOR 


(Tit.  11 


section  of  the  Revised  Statutes,  and  cited  aboye,  was  reduced  to  $3,000,  and 
the  words  of  this  section  inclosed  in  brackets,  "four  thousand  dollars,"  were 
superseded,  by  the  repeal  of  so  much  of  that  act  as  increased  the  amount,  by 
Act  Jan.  20,  1874,  c.  11,  18  Stat.  4.  Subsequent  appropriations  were  for  in- 
creased amounts.  The  appropriation  for  the  Commissioner  for  the  fiscal  year 
1917  was  $5,000,  by  Act  May  10,  1916,  c.  117.  t  1»  39  Stat. 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensation 
appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts 
are  repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employes, 
appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensa- 
tion of  such  officers  or  employes,  respectively,  until  otherwise  fixed  by  an 
annual  rate  of  appropriation  or  other  law,  by  Act  July  10,  1914,  c.  141,  §  6» 
post,  §  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat  10i9,  are  established  and 
continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
Congress,  by  §  6  of  said  act,  post,  i  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 
act  shall  be  available  for  payment  to  any  person  receiving  more  than  one 
salnry,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c  117,  {  6,  as 
amended  by  Act  Aug.  29,  1915,  c.  417,  post,  §  3230a. 


Notes  of 

Compelling  attendance  of  witness  be- 
fore  special  examiner.— Since  the  pen- 
sion bureau  is  not  a  court,  a  subpoena 
cannot  issue  out  of  the  district  court 
to  compel  attendance  of  a  witness  be- 
fore a  special  examiner  of  the  pension 
bureau.  In  re  McLean  (D.  C.  1888) 
37  Fed.  648. 

Status  of  Commisftionerw— The  com- 
missioner of  pensions  is  an  officer  of 


Decisions 

the  United  States,  though  he  is  not  the 
"head  of  a  department"  under  Const, 
art  2,  i  2.  His  function  is  an  "of- 
fice." U.  S.  V.  Van  Leuven  (D.  C. 
1894)  62  Fed.  62,  65;  U.  S.  v.  Germaine 
(1878)  99  U.  S.  508,  25  L.  Ed.  482. 

Cited  without  definite  application. 
Pooler  V.  U.  S.  (1904)  127  Fed.  509, 
62  C.  C.  A.  307. 


§  728.  (R.  S.  §  471.)     Duties  of  the  Commissioner. 

The  Commissioner  of  Pensions  shall  perform,  under  the  direction 
of  the  Secretary  of  the  Interior,  such  duties  in  the  execution  of  the 
various  pension  and  bounty-land  laws  as  may  be  prescribed  by  the 
President. 

Act  March  2,  1833,  c.  54.  S  1,  4  Stat.  619,  622.  Act  March  3,  1835,  c.  46, 
§  2,  4  Stat.  779.  Act  March  3,  1837,  c.  43,  §  2,  5  Stat.  187.  Act  March  4, 
1840,  c.  4,  §  2,  5  Stat.  369.  Act  March  4,  1840,  c.  4,  §  4,  5  Stat.  370.  Act 
Jan.  20,  1843.  c.  4,  §  2,  5  Stot.  597. 

Notes  of  Deoislons 


Scope  of  Commisftloner's  authority.— 

The  Commissioner  of  Pensions  and  De- 
partment of  the  Interior  have  sole  ju- 
risdiction to  administer  and  construe 
the  pension  laws.  U.  S.  v.  Scott  (C.  C. 
1885)  25  Fed.  470,  472;  U.  S.  v.  Raum 
(D.  C.  1890)  7  Mackey,  556;  (1891)  20 
Op.  Atty.  Gen.  178;  Stokely  v.  De 
Camp  (Pa.  1849)  2  Grant,  Cas.  17. 

The  commissioner  of  pensions  is  not 
a  judicial  officer,  and  his  rulings  in 
granting  a  pension  upon  improper  or 
fraudulent  testimony  do  not  estop  the 
government  from  recovering  back  mon* 
eys  paid  thereunder.  U.  S.  v.  Lalone 
(C.  C.  1890)  44  Fed.  475. 

It  is  the  duty  of  the  Commissioner  of 
Pensions,  in  a  case  where  money  has 
been  paid  on  a  pension  certificate  al- 
leged to  have  been  fraudulently  ob- 
tained, to  furnish  the  Solicitor  of  the 
Treasury  with  all  the  material  facts 
and  evidence  in  the  case  at  his  com- 
mand, or  which  he  can  obtain,  includ- 
ing facts  and  evidence  with  regard  to 
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certificates  of  deposit  and  mortgages 
that  have  been  made  and  purchased 
with  part  of  such  money,  and  in  every 
way  in  his  power  to  aid  in  the  prosecu- 
tion of  such  suits  as  may  be  brought. 
(1888)  19  Op.  Atty.  Gen.  210. 

Mandamus  to  compel  action  by  Com- 
missioner.— See  U.  S.  v.  Black  (1888) 
128  U.  S.  40,  9  Sup.  Ct.  12,  32  L.  Ed. 
354. 

Appeals   from    Commi88ioner.p— While 

there  is  no  express  power  given  to  the 
secretary  to  hear  and  determine  ap- 
peals from  the  Commissioner  of  Pen- 
sions, such  power  has  not  been  ques- 
tioned. Knight  V.  United  Land  As8*n 
(1891)  12  Sup.  Ct.  258,  264,  142  U.  S. 
161,  35  L.  Ed.  974. 

The  matter  of  determining,  and  cer- 
tifying who  is  entitled  to  a  pension  is 
confided  to  certain  executive  officers 
and  not  to  the  judiciary;  and  no  right 
to  a  pension  is  fixed  until  those  officers 
declare  it  to  be;   and  if  they   decide 
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against  the  right  there  is  no  appeal  ex- 
cept to  Congress.  Daily  v.  U.  S. 
(1881)  17  Ct.  CL  144. 
There  is  no  appeal  from  the  Com- 
i&issioner  to  the  President  (1846)  4 
Op.  Atty.  Gen.  515. 

Aothority  of  treasury  officers.— It  is 

not  within  the  province  of  the  account- 
ing officers  of  the  Treasury  to  construe 
the  pension  laws  and  give  instructions 
(o  pension  agents  as  to  the  payment  of 
>ezi8ions.  This  properly  belongs  to  the 
^mmissioner  of  Pensions,  whose  duty 
18,  under  the  direction  of  the  Secre- 
cy of  the  Interior,  to  administer 
&se  laws.  (1882)  17  Op.  Atty.  Gen. 
I 

^e  power  to  audit  and  adjust  ac- 
ints  for  the  last  sickness  and  burial 
deceased  pensioners  arising  under  R. 
5  4718,  post,  §  9015,  belongs  solely 
^e  proper  accounting  officers  of 
J^easury  by  virtue  of  R.  S.  §  23G, 
;f •   S  368.     (1882)  17  Op.  Atty.  Gen. 

^  ^  H^ccounting  officers  of  the  Treas- 
■«  ^^?e  no  power  to  disallow  pay- 
X^utE  made  by  pension  agents  pursu- 
ant to  an  order  made  and  within  the 
jurisdiction  of  the  Commissioner  of 
Pensions.  It  is  not  within  their  prov- 
ince, upon  learning  of  any  order  made 
bj  the  Commissioner  of  Pensions  to  a 
pension  agent  for  the  payment  of  pen- 
sions, to  notify  such  agent  of  what 
their  decision  will  be  upon  his  account 
when  rendered.  (1888)  19  Op.  Atty. 
Gen.  214. 
A  person  who  for  a  time  drew  two 


pensions,  one  as  the  widow  of  a  sol- 
dier in  the  war  of  the  rebellion  and  the 
other  as  the  widow  of  a  soldier  in  the 
war  of  1812,  was  required  to  make 
an  election,  and,  having  elected  to  hold 
the  first-mentioned  certificate,  the  Com- 
missioner of  Pensions  ordered  the 
amount  which  had  been  paid  to  her  up- 
on the  other  certificate  to  be  withheld 
in  installments  of  $6  per  month  from 
payments  thereafter,  and  issued  an  or- 
der to  the  pension  agent  accordingly. 
Advised  that  the  order  made  in  this 
case,  being  within  the  general  juris- 
diction of  the  Commissioner,  is  obliga- 
tory on  the  pension  agent,  and  that  the 
accounting  officers  of  the  Treasury 
have  no  power  to  disallow  payments 
made  by  the  agent  pursuant  thereto. 
Id. 

Reports  to  Secretary  of  the  Interior. 

—Where  reports  are  required  for  the 
action  of  the  head  of  the  department 
and  they  are  ratified  they  become  the 
act  of  the  secretary.  Medkirk  v.  U.  S. 
(1910)  45  Ct  CI.  395. 

Supervision  of  clerks.— When  the 
head  of  the  Pension  Office  exercised 
discretion  as  to  capacity  between  clerks 
in  his  office  the  exercise  of  his  discre- 
tion cannot  be  reviewed  in  the  courts. 
Medkirk  v.  U.  S.  (1909)  44  Ct.  CI.  469. 

Jurisdiction  of  Court  of  Claims 
of    claims    founded    on    pensions.^— See 

Cole  V.  U.  S.  (1894)  29  Ct.  CI.  47. 

Cited  without  definite  application, 
Pooler  V.  U.  S.  (1904)  127  Fed.  509, 
62  C.  C.  A.  307. 
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§  729.  (R.  S.  §  472.)     Deputy  Commissioner. 

There  shall  be  in  the  Department  of  the  Interior  a  Deputy  Com- 
missioner of  Pensions,  who  shall  be  appointed  by  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate,  who  shall  be  charged 
with  such  duties  in  the  Pension  Bureau  as  may  be  prescribed  by 
the  Secretary  of  the  Interior,  or  may  be  required  by  law,  and  in 
case  of  death,  resignation,  absence,  or  sickness  of  the  Commissioner, 
his  duties  shall  devolve  upon  the  Deputy  Commissioner,  until  a 
mccessor  is  appointed  or  such  absence  or  sickness  ceases.  The 
Deputy  Commissioner  shall  be  entitled  to  receive  an  annual  salary 
)i  twenty-five  hundred  dollars. 

Act  March  3,  1873,  c.  234,  §  29,  17  Stat.  575. 

Appropriations  for  the  Deputy  Commissioner  were  .^2,400  each  year  until 
the  fiscal  year  1882,  for  which  Act  March  3,  1881,  c.  130,  §  1,  21  Stat.  408, 
provided  for  "First  Deputy  Commissioner,"  $3,600,  and  "Deputy  Commission- 
er/' .1^2,400.  For  the  year  next  following,  Act  Aug.  5,  1882,  c.  389,  {  1,  22 
Stat.  247,  made  appropriations  for  "First  Deputy  Commissioner,"  $3,600,  and 
"Second  Deputy  Commissioner,"  $3,600,  and  made  provisions  as  to  the  duties 
of  said  deputy  commissioners,  and  the  devolution  upon  one  of  them  of  the 
duties  of  the  Commissioner  in  case  of  his  death,  absence,  etc.  Appropriations 
for  both  Deputy  Commissioners,  $3,600  for  each,  were  continued  until  the  fiscal 
year  1912.  The  appropriation  for  1917  was  "Deputy  Commissioner,"  $3,600, 
by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat. 

See  notes  to  §  727,  ante. 

Cttod    without    definite    application, 
ooler  V.  U.   S.  (1904)  127  Fed.  509, 


62  C.  C.  A.  307;  U.  S.  v.  Scott  (0.  O. 
18S5)  25  Fed.  470,  471. 


i  730.  (Act  March  3, 1905,  c.  1484,  §  1.)     Private  Secretary  to  Com- 
missioner of  Pensions. 
Pension  Office:   For  private  secretary  to  be  selected  and  appointed 
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by  the  Commissioner  of  Pensions  at  the  rate  of  two  thousand  dollars 
per  annum.    (33  Stat.  1233.) 

This  was  a  provision  of  the  deficiency  apBropriatdon  act  for  the  fiscal  year 
1905,  cited  above.  The  appropriation  was  continued  at  the  same  rate  by  the 
legislative,  executive,  and  judicial  appropriation  acts  for  subsequent  years. 
The  provision  for  the  fiscal  year  1917  was  by  Act  May  10,  1916,  c  117,  i  !• 
39  Stat. 

See  notes  to  f  727,  ante. 

§  731.  (R.  S.  §  4776.)     Medical  referee  and  examining  surgeons. 

The  Secretary  of  the  Interior  is  authorized  to  appoint  a  duly 
qualified  surgeon  as  medical  referee  who,  under  the  control  and 
direction  of  the  Commissioner  of  Pensions,  shall  have  charge  of 
the  examination  and  revision  of  the  reports  of  examining  surgeons, 
and  such  other  duties  touching  medical  and  surgical  questions  in 
the  Pension-Office,  as  the  interests  of  the  service  may  demand ; 
and  his  salary  shall  be  two  thousand  five  hundred  dollars  per  an- 
num. And  the  Secretary  of  the  Interior  is  further  authorized  to 
appoint  such  qualified  surgeons  (not  exceeding  four)  as  the  exi- 
gencies of  the  service  may  require,  who  may  perform  the  duties 
of  examining  surgeons  when  so  required,  and  who  shall  be  borne 
upon  the  rolls  as  clerks  of  the  fourth  class ;  but  such  appointments 
shall  not  increase  the  clerical  force  of  said  Bureau. 

Act  March  3,  1873,  c.  234,  §  38,  17  Stat.  677. 

Recent  appropriations  provide  for  the  medical  referee,  $3,000,  and  asaistant 
medical  referee,  |2,250,  and  for  two  qualified  surgeons,  at  $2,000.  The  pro- 
visions for  the  fiscal  year  1917  were  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat. 

Notes  of  Decisions 


Supervising  examiners.— The  special 
authority  given  by  Act  July  11,  1888 
(25  Stat.  286),  to  appoint  or  detail 
five  supervising  examiners  in  the  Bu- 
reau of  Pensions,  with  headquarters  in 
the  District  of  Columbia,  is  prohibi- 
tory of  the  appointment  or  detail  of  a 
greater  number  for  the  District  or  for 
places  other  than  the  District.  (1889) 
19  Op.  Atty.  Gen.  327. 

Saiary  of  assistant  medicai  referee.— 

An  assistant  medical  referee  is  not  en- 
titled, in  addition  to  his  salary,  to  the 
fees    of   an    examining   surgeon    while 


serving  on  an  examining  board  under 
R.  S.  §  4775,  post,  §  9103.  Graham  v. 
U.  S.  (1894)  29  Ct  CI.  404. 

Civii  service  rules.- The  medical  ref- 
eree, assistant  medical  referee,  medi- 
cal examiners  and  law  clerk  do  not  fall 
within  the  operation  of  the  civil  aerv- 
ice  law,  but  the  principal  examiners  for 
the  review  board  are  not  so  excepted. 
(1885)  18  Op.  Atty.  Gen.  187. 

Cited  without  definite  appiicatloUp 
U.  S.  V.  Van  Leuven  (D.  C.  1894)  62 
Fed.  62,  65. 


§  732.  (R.  S.  §  473.)     Person  to  sign  bounty-land  warrants. 

The  Commissioner  of  Pensions  is  authorized,  with  the  approval 
of  the  Secretary  of  the  Interior,  to  appoint  a  person  to  sign  the 
name  of  the  Commissioner  to  certificates  or  warrants  for  bounty- 
lands;  and  certificates  or  warrants  so  signed  shall  be  as  valid  as 
if  signed  by  the  Commissioner. 

Act  Feb.  20,  1856,  c.  1,  11  Stat  1. 

Notes  of  Decisions 


Cited     without    definite    application. 

Pooler  V.  U.  S.  (1904)  127  Fed.  509,  62 
C.  C.  A.  307;  U.  S.  y.  Scott  (O.  C. 
1885)  25  Fed.  470,  471. 


Former  ruie^^Heads  of  departments 
or  of  bureaus  and  otber  certifying  of- 
ficers cannot  certi^  by  delegation  un- 
less specially  authorized  so  to  do  by  act 
of  Congress.  (1855)  7  Op.  Atty.  Gen. 
594. 

(R.  S.  §  474.  Superseded.) 
This  section  authorized  the  Commissioner  of  Pensions  to  detail  clerks  in  his 
oflSce  to  investigate  suspected  attempts  to  defraud  the  United  States  in  the 
administration  ot  the  pension  laws,  and  to  aid  in  prosecuting  any  person  Im- 
plicated. Provisions  substantially  the  same  veere  contained  in  R.  S.  §  4744^ 
which  was  amended  by  Act  July  25,  1882,  c.  349,  {  2,  to  read  as  set  forth  port^ 
§  9073,  and  this  section  may  be  regarded  as  superseded  by  said  amended 
provisions. 
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^  ^^5.  (Act  Jan.  19,  1877,  c.  27,  §  1.)     Report  of  additions  and  re- 
r  Auctions  on  pension  rolls. 

^^e^  ^he  annual  report  of  Commissioner  of  Pensions;  and  here- 
yo  ^hf^  shall  report  the  total  annual  amount  paid  for  additions 
N^^uctions  on  the  annual  pension  rolls.  (19  Stat.  223.) 
^  ^^\s  was  a  provision,  accompanying  the  appropriation  for  pensions  including 
^OUtingent  expenses  to  be  stated  in  bis  annual  report,  of  the  pension  appro- 
priation act  for  the  fiscal  year  1878,  cited  above. 

734.  (Act  April  4,  1890,  c.  63.)  Report  of  pensioners  and  of  pay- 
ments for  pensions  on  account  of  each  war. 
Hereafter  the  Commissioner  of  Pensions  shall,  so  far  as  may  be 
acticable,  in  his  annual  reports  state  the  amount  paid  for  pensions 
iring  the  fiscal  year  for  which  the  report  is  made,  in  such  man- 
ir  as  will  indicate,  separately,  the  number  of  pensioners  and  the 
^gregate  payments  for  pensions  on  account  of  each  of  the  wars 
r  which  pensions  have  been  authorized,  and  on  account  of  mili- 
ry  and  naval  services  since  the  close  of  the  late  war.  (26 
tat.  40.) 

This  was  a  proviso  annexed  to  an  appropriation  for  Army  and  Navy  pen- 
sions of  the  urgent  deficiency  appropriation  act  for  the  fiscal  year  1890,  cited 
above. 
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CHAPTER  SIX 


The  Patent-Office 


Sec. 

749.  Library. 

750.  Patent-agents  may  be  refused  rec- 
ognition. 

751.  Printing  of  papers  filed. 

752.  Printing  copies  of  claims,  laws, 
decisions,  etc. 

753.  Printing  specifications  and  draw- 
ings. 

754.  Additional  specifications  and 
drawings. 

755.  Lithographing  and  engraving. 

756.  Price  of  copies  of  specifications 
and  drawings. 

757.  Certified  copies  of  specifications 
and  drawings,  and  fees  therefor. 

757a.  Exchange  of  printed  copies  of 
patents  with  Dominion  of  Can- 
ada. 

758.  Annual  report  of  the  Commis- 
sioner. 

759.  Custody  of  collections  of  Explor- 
ing Expeditions. 

760.  Disbursements  for  Patent-OflSce. 


S5.  EBtablishment  of  the  Pate<kt-Of- 
fice. 

36.  Officers  and  employees. 

37.  Salaries. 

38.  Chief  clerk. 
38a.  Law    examiners,    examiners    in 

chief,  etc. 

"39.  Private  Secretary  to  Commission- 
er of  Patents. 

r39a.  Financial  clerk. 

[3%.  Librarian. 

r39c.  Chiefs  of  divisions. 

[40.  Seal. 

rCL.  Bonds  of  Commissioner  and  chief 
clerk. 

f42.  Restrictions  upon  oflScers  and  em- 
ployes. 

[43.  Duties  of  Commissioner. 

'44.  Duties  of  examiners-in-chief. 

45.  Establishment  of  regulations. 

46.  Arrangement     and     exhibition     of 

models,  etc. 

47.  All  models  to  be  retained. 

48.  Disposals    of   models    on    rejected 

applications. 

735.  (R.  S.  §  475.)     Establishment  of  the  Patent-Office. 

There  shall  be  in  the  Department  of  the  Interior  an  office  known 
5  the  Patent-Office,  where  all  records,  books,  models,  drawings, 
)ecifications,  and  other  papers  and  things  pertaining  to  patents 
lall  be  safely  kept  and  preserved. 
Act  July  8,  1870,  c.  230,  §  1,  17  Stat  19a 

Notes  of  Deolsions 


Sec  Butterworth  v.  Hill  (1885)  5 
ip.  Ct  796,  114  U.  a  128,  29  L.  Ed. 
9,  note  under  next  section. 

Aithority      of      Comiiiis8ioner.r-The 

^mmissioner  of  patents  is  not  an  of- 


ficer in  whom  under  the  constitution  ju- 
dicial power  can  be  vested,  and  his  ac- 
tion is  not  res  judicata.    Odell  v.  Stout 
(C.  C.  1884)  22  Fed.  159,  161. 
The  authority  of  the  Secretary  of  the 
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Interior  to  supervise  the  Patent  Office  fore,  is  subordinate  to,  under  the  super- 
comprehends  the  power  to  appoint  such  intendency  of,  and  subject  to  the  con- 
temporary clerks  to  be  employed  there-  trol  of,  the  Secretary  of  the  Interior  in 
in  as  shall  be  authorized  by  law,  and  the  appointment  and  payment  of  such 
to  cause  their  salaries'  to  be  paid  out  clerks;  and  hie  authori^  is  the  same 
of  any  money  appropriated  for  that  whether  the  money  disburb'ed  be  ap- 
purpose.  (1850)  5  Op.  Atty.  Gen.  283.  propriated  from  fees,  or  from  the  agri- 
The  Commissioner  of  Patents,  there-  cultural  or  from  any  other  fund.    Id. 

§  736.  (R.  S.  §  476,  as  amended,  Act  Feb.  15,  1916,  c.  22,  §  l.)l 
Officers  and  employees. 
There  shall  be  in  the  Patent  Office  a  Commissioner  of  Patents, 
one  first  assistant  commissioner,  one  assistant  commissioner,  and 
five  examiners  in  chief,  who  shall  be  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate.  The  first  as- 
sistant commissioner  and  the  assistant  commissioner  shall  perform 
such  duties  pertaining  to  the  office  of  commissioner  as  may  be 
assigned  to  them,  respectively,  from  time  to  time  by  the  Commis- 
sioner of  Patents.  All  other  officers,  clerks,  and  employees  author- 
ized by  law  for  the  office  shall  be  appointed  by  the  Secretary  of 
the  Interior  upon  the  nomination  of  the  Commissioner  of  Patents, 
in  accordance  with  existing  law. 

Act  July  8,  1870,  c.  230.  §  2,  16  Stat.  198.  Act  Feb.  15,  1916,  c  22,  §  1,  S9 
Stat 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  Act  Feb. 
15,  1916,  c.  22,  §  1,  cited  above,  to  read  as  set  forth  above.  Prior  to  its 
amendment  said  section  read  as  follows:  "There  shall  be  in  the  Patent  Office  a 
Commissioner  of  Patents,  one  Assistant  Commissioner,  and  three  examiners-in- 
chief,  who  shall  be  appointed  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate.  All  other  officers,  clerks,  and  employes  authorized  by 
law  for  the  office  shall  be  appointed  by  the.  Secretary  of  the  Interior,  upon 
nomination  of  the  Commissioner  of  Patents." 

Instead  of  one  Assistant  Commissioner,  as  authorized  by  this  section  as 
originally  enacted,  appropriations  for  a  First  Assistant  Commissioner,  and  an 
Assistant  Commissioner,  for  the  fiscal  year  1910,  were  made  by  a  provision  of 
Act  March  4,  1909,  c.  297,  85  Stat.  891,  and  were  continued  in  subsequent 
appropriations.  The  provisions  for  the  fiscal  year  1916  were  by  Act  March  4, 
1915,  c.  141,  38  Stat.  1032.  The  provisions  for  the  fiscal  year  1917  were  by 
Act  May  10,  1916,  c.  117,  {  1,  39  Stat.,  and  were  as  follows ;  "Commissioner, 
$5,000 ;   first  assistant  commissioner,  $4,500 ;   assistant  commissioner,  $3,500.** 

This  section,  as  amended,  superseded  a  provision  in  Act  July  16,  1914,  c 
141,  §  1,  38  Stat.  491,  which  provided  that  the  First  Assistant  Commissioner 
of  Patents  and  the  Assistant  Commissioner  of  Patents  should  perform  such 
duties  pertaining  to  the  office  of  the  Commissioner  of  Patents  as  may  be  as- 
signed to  them,  respectively,  from  time  to  time,  by  the  Commissioner  of  Patents. 
It  also  superseded  similar  provisions  in  Act  March  4,  1909,  c.  297,  §  1,  35 
Stat.  891,  and  subsequent  appropriation  acts. 

In  connection  with  provisions  for  a  revision  of  the  classification  of  letters 
patent  and  publications  in  the  Patent  Office,  contained  in  Act  June  10,  1898, 
c.  423,  30  Stat.  440,  au  additional  force  of  examiners,  clerks,  and  other  em- 
ployes was  provided,  by  section  2  of  that  act,  to  carry  out  its  provisions,  and 
an  appropriation  for  their  compensation  was  made  by  the  deficiency  appro- 
priation act  for  that  year.  Act  July  7,  1898,  c.  571,  i  1,  30  Stat.  672.  These 
provisions  may  be  regarded  as  temporary  merely. 

The  grade  of  third  assistant  examiner  was  to  cease,  on  and  after  July  1, 
1876,  by  a  provision  of  Act  March  3,  1875,  c.  129,  §  1,  18  Stet.  365 ;  but  sub- 
sequent appropriations  continued  to  provide  for  third  assistant  and  fourth  as- 
sistant examiners  down  to  the  fiscal  year  1913.    For  the  fiscal  years  1914  and  . 

1916  appropriations  were  made  for  a  certain  number  of  principal  examiners 
and  for  a  certain  number  of  examiners,  without  any  designation  of  grades,  at 
four  different  rates  of  salaries,  by  Act  March  4,  1913,  c  142,  §  1,  37  Stat.  775, 
and  Act  July  16,  1914,  c.  141,  §  1,  38  Stat  491.    For  the  fiscal  years  1916  and 

1917  appropriations  were  made  for  a  certain  number  of  principal  examiners, 
at  $2,750  each,  a  certain  number  of  first  assistant  examiners,  at  $2,400  each, 
a  certain  number  of  second  assistant  examiners,  at  $2,100  each,  a  certain  num- 
ber of  third  assistant  examiners,  at  $1,800  each,  and  a  certain  number  of 
fourth  assistant  examiners  at  $1,500  each,  by  Act  March  4,  1915,  c.  141,  38 
Stat.  1032,  and  Act  May  10,  1916,  c.  117,  §  1,  39  Stat. 

The  compensation  of  the  officers  mentioned  in  this  section  waa  prescribed  by 
R.  S.  §  477,  as  amended,  post,  §  737. 
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L  chief  clerk  in  the  Patent  Office  was  authorized  by  a  provision  in  Act 
irch  4,  1909,  c.  297,  §  1,  post,  §  738. 

^revisions  for  law  examiners,  examiners  in  chief,  etc.,  in  the  Patent  Office 
J  contained  in  a  provision  of  Act  May  10,  191C,  c.  117,  {  1,  post,  §  738a. 
L  private  secretary  in  the  Patent  Office  was  authorized  by  a  provision  of 
t  June  27,  1910,  c.  297,  §  1,  post,  §  739. 

L  financial  clerk  in  the  Patent  Office  was  authorized  by  a  provision  of 
t  May  10,  1916,  c.  117,  §  1,  post,  i  739a. 

L  librarian  in  the  Patent  Office  was  authorized  by  a  provision  of  Act  May 
1916,  c.  117,  i  1,  post,  §  739b. 

^©visions  for  chiefs  of  divisions  in  the  Patent  Office  are  contained  in  a 
>vi8ion  of  Act  May  10,  1916,  c.  117,  {  1,  post,  {  739c. 

^revisions  applicable  to  all  the  Departments,  relating  to  the  employment  of 
rks  and  others,  were  made  by  R.  S.  i  169,  and  Act  Aug.  5,  1882,  c.  389,  t 
ante,  §S  248,  249. 

Notes  of  Deeisions 


)  of  Commlsslonerw— Under  this 
i  preceding  section,  the  Commis- 
of  Patents  is  by  law  located  in 
tent  office,  and  his  official  office 
s  purpose  of  suits  is  therefore 
igton,  D.  O.  Butterw^rth  v. 
885)  5  Sup.  Ct  796,  798,  114  U. 
29  Ix  Ed.  119. 

intment    and    payment    of    em- 

—A  person  is  in  the  employment 
government  if  she  be  appointed 
rer  in  the  Patent  Office  by  the 
iry  of  the  Interior  "to  take  effect 
he  shall  file  the  oath  of  office  and 
>n  duty,"  and  she  files  the  oath 
e,  and  the  Commissioner  of  Pat- 
irects  that  her  work  be  cent  to 
her  residence.  Palmer  v.  U.  S. 
17  Ct  CI.  230. 

aore  clerks  in  the  Patent  Office 
employed  and  paid  by  the  Secre- 
dan  are  particularly  authorized 
acts  of  Congress;    nor  can  any 


higher  allowance  be  made  to  them  than 
is  authorized  by  Act  April  20,  1818,  c. 
87.     (1831)  2  Op.  Atty.  Gen.  455. 

The  Commis'sioner  is  subordinate  to, 
and  subject  to  the  control  of,  the  Sec- 
retary of  the  Interior  in  the  appoint- 
ment and  payment  of  such  temporary 
clerks  in  that  office  as  are  authorized  by 
law;  and  it  makes  no  difference  wheth- 
er the  money  so  to  be  disbursed  is  ap- 
propriated from  fees  or  from  the  agri- 
cultural or  any  other  fund.  (1850)  5 
Op.  Atty.  Gen.  283. 

Judicial  notice  of  ohange  of  Commlft- 
sIoner^'The  court  is  bound  to  take  ju- 
dicial notice  of  a  change  in  the  incum- 
bency of  the  office  of  commissioner  of 
patentb'  pending  a  suit  in  equity  against 
him  for  a  cancellation  and  surrender 
of  an  alleged  fraudulent  assignment  of 
a  patent,  and  may  properly  dismiss  the 
bill.  Backus  Portable  Steam-Heater 
Co.  V.  Simonds  (1894)  2  App.  D.  C.  290. 


.  (R.  S.  §  477,  as  amended.  Act  Feb.  15,  1916,  c  22,  §  2.) 
alaries. 

t  salaries  of  the  officers  mentioned  in  the  preceding  section 

be  as  follows : 

I  Commissioner  of  Patents,  $5,000  a  year. 

t  first  Assistant  Commissioner  of  Patents,  $4,500  a  year. 

t  Assistant  Commissioner  of  Patents,  $3,500  a  year. 

e  examiners  in  chief,  $3,500  a  year  each. 

Let  July  8,  1870.  c  230,  §  4,  16  Stat.  199.    Act  Feb.  15,  1916,  c.  22,  {  2,  39 

It. 

liis  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  Act  Feb. 

1916,  c.  22,  §  2,  cited  above,  to  read  as  set  forth  above.  The  amendment 
sisted  in  an  increase  in  the  compensation  of  the  officers  enumerated,  said 
inge  conforming  to  the  appropriations  made  for  said  officers  in  the  recent 
Islative,  executive,  and  judicial  appropriation  acts.  The  provisions  for  the 
al  year  1917  were  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat.  See  notes 
I  736,  ante. 

ill  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensation 
)ropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts  are 
ealed,  and  tiie  rates  of  salaries  or  compensation  of  officers  or  employes  ap- 
ipriated  for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensation 
BDch  officers  or  employes,  respectively,  until  otherwise  fixed  by  an  annual 
e  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141,  §  6,  post,  § 
18a. 

?he  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
Bted  for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
:al  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat  1049,  are  estabUshed  and 
Ltinued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
Qgress,  by  §  6  of  said  act,  post,  §  3228b. 
Inless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 

shall  be  available  for  payment  to  any  person  receiving  more  than  one 
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Interior  to  superyise  the  Patent  Office 
comprehends  the  power  to  appoint  such 
temporary  clerks  to  be  employed  there- 
in as  shall  be  authorized  by  law,  and 
to  cause  their  salaries*  to  be  paid  out 
of  any  money  appropriated  for  that 
purpose.  (1850)  5  Op.  Atty.  Gen.  283. 
The  Commissioner  of  Patents,  there- 


fore, is  subordinate  to,  under  the  super- 
in  tendency  of,  and  subject  to  the  con- 
trol of,  the  Secretary  of  the  Interior  in 
the  appointment  and  payment  of  such 
clerks;  and  his  authori^  is  the  same 
whether  the  money  disburs-ed  be  ap- 
propriated from  fees,  or  from  the  agri- 
cultural or  from  any  other  fund.     Id. 


§  736.  (R.  S.  §  476,  as  amiendcd,  Act  Feb.  15,  1916,  c.  22,  §  l.)l 
Officers  and  employees. 
There  shall  be  in  the  Patent  Office  a  Commissioner  of  Patents, 
one  first  assistant  commissioner,  one  assistant  commissioner,  and 
five  examiners  in  chief,  who  shall  be  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate.  The  first  as- 
sistant commissioner  and  the  assistant  commissioner  shall  perform 
such  duties  pertaining  to  the  office  of  commissioner  as  may  be 
assigned  to  them,  respectively,  from  time  to  time  by  the  Commis- 
sioner of  Patents.  All  other  officers,  clerks,  and  employees  author- 
ized by  law  for  the  office  shall  be  appointed  by  the  Secretary  of 
the  Interior  upon  the  nomination  of  the  Commissioner  of  Patents, 
in  accordance  with  existing  law. 

Act  July  8.  1870,  c.  230,  §  2,  16  Stat  198.  Act  Feb.  15,  1916,  c  22,  §  1,  39 
Stat. 

This  section,  as  enacted  in  the  Revised  Statutes,  was  amended  by  Act  Feb. 
15,  1916,  c.  22,  §  1,  cited  above,  to  read  as  set  forth  above.  Prior  to  its 
amendment  said  section  read  as  follows:  "There  shall  be  in  the  Patent  Oflfice  a 
Commissioner  of  Patents,  one  Assistant  Commissioner,  and  three  examiners-in- 
chief,  who  shall  be  appointed  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate.  All  other  officers,  clerks,  and  employes  authorized  by 
law  for  the  office  shall  be  appointed  by  the.  Secretary  of  the  Interior,  upon 
nomination  of  the  Commissioner  of  Patents." 

Instead  of  one  Assistant  Commissioner,  as  authorized  by  this  section  as 
originally  enacted,  appropriations  for  a  First  Assistant  Commissioner,  and  an 
Assistant  Commissioner,  for  the  fiscal  year  1910,  were  made  by  a  provision  of 
Act  March  4,  1909,  c.  297,  35  Stat.  891,  and  were  continued  in  subsequent 
appropriations.  The  provisions  for  the  fiscal  year  1916  were  by  Act  March  4, 
1915,  c.  141,  38  Stat  1032.  The  provisions  for  the  fiscal  year  1917  were  by 
Act  May  10,  1916,  c.  117,  §  1,  39  Stat.,  and  were  as  follows ;  "Commissioner, 
$5,000 ;   first  assistant  commissioner,  $4,500 ;   assistant  commissioner,  $3,500." 

This  section,  as  amended,  superseded  a  provision  in  Act  July  16,  1914,  c 
141,  §  1,  38  Stat.  491,  which  provided  that  the  First  Assistant  Commissioner 
of  Patents  and  the  Assistant  Commissioner  of  Patents  should  perform  such 
duties  pertaining  to  the  office  of  the  Commissioner  of  Patents  as  may  be  as- 
signed to  them,  respectively,  from  time  to  time,  by  the  Commissioner  of  Patents. 
It  also  superseded  similar  provisions  in  Act  March  4,  1909,  c.  297,  §  1,  35 
Stat.  891,  and  subsequent  appropriation  acts. 

In  connection  with  provisions  for  a  revision  of  the  classification  of  letters 
patent  and  publications  in  the  Patent  Office,  contained  in  Act  June  10,  1898, 
c.  423,  30  Stat.  440,  an  additional  force  of  examiners,  clerks,  and  other  em- 
ployes was  provided,  by  section  2  of  that  act,  to  carry  out  its  provisions,  and 
an  appropriation  for  their  compensation  was  made  by  the  deficiency  appro- 
priation act  for  that  year.  Act  July  7,  1898,  c.  571,  §  1,  30  Stat  672.  These 
>  provisions  may  be  regarded  as  temporary  merely. 

The  grade  of  third  assistant  examiner  was  to  cease,  on  and  after  July  1, 
1876,  by  a  provision  of  Act  March  3,  1875,  c.  129,  §  1,  18  Stat.  365 ;  but  sub- 
sequent appropriations  continued  to  provide  for  third  assistant  and  fourth  as- 
sistant examiners  down  to  the  fiscal  year  1913.    For  the  fiscal  years  1914  and  . 

1916  appropriations  were  made  for  a  certain  number  of  principal  examiners 
and  for  a  certain  number  of  examiners,  without  any  designation  of  grades,  at 
four  diflEerent  rates  of  salaries,  by  Act  March  4,  1913,  c.  142,  §  1,  37  Stat.  775, 
and  Act  July  16,  1914,  c.  141,  §  1,  38  Stat  491.    For  the  fiscal  years  1916  and 

1917  appropriations  were  made  for  a  certain  number  of  principal  examiners, 
at  $2,750  each,  a  certain  number  of  first  assistant  examiners,  at  $2,400  each, 
a  certain  number  of  second  assistant  examiners,  at  $2,100  each,  a  certain  num- 
ber of  third  assistant  examiners,  at  $1,800  each,  and  a  certain  number  of 
fourth  assistant  examiners  at  $1,500  each,  by  Act  March  4,  1915,  c.  141,  38 
Stat  1032,  and  Act  May  10,  1916,  c.  117,  §  1,  39  Stat. 

The  compensation  of  the  officers  mentioned  in  this  section  was  prescribed  by 
B.  S.  §  477,  as  amended,  post,  {  737. 
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A  dilef  clerk  in  the  Patent  Office   was  aathorixed  by  a  provision  in  Act 
^lm±  4.  1909,  c.  ^9T,  S  1.  post*  |  738. 

/V*^isioTjs  for  law  exommerst  ejcfimiDcrs  in  ^hiefi  etc.,  in  tbe  Patent  Office 
aap  contftineil  in  a  provision  of  Act  May  10.  lOli*,  c.  117.  |  t,  poat,  g  T^^Sa. 
A  f»H%ate  sevrotflry  in  the  Patent  Office  was  outboristed  by  u  ppovieJon  of 
A^  .7uu«  27.  1910,  e.  297,  |  1,  post,  f  739, 

A    Httfincinl   clerk  in   tiie   Pi\tt?tit  Office  was  aulhorisied  hj  a  provision  of 
Aet  ^To.y  10.  Kite.  c.  117.  S  1,  post,  g  739a. 

A   1  j]>T*ariaii  in  tht^  Pnt^ot  Office  was  antborized  by  a  proviaton  of  Act  May 
JO.  XOaO,  e.  117,  g  1,  post.  §  T3S)b, 

Pro -%r-i  erions  for  ehiefa  <>f  divisiODs  in  the  Patent  Office  are  eootBined  in  a 
pfP^-isi^^ti  of  Act  May  10.  I&IO.  c.  117,  g  1,  pnsr,  |  7:ifk^. 

Pro-v-i»if>DB  applicable  to  all  the  Departtnppts,  rplating  to  the  employment  of 
Jef^^t*     a  tid  others,  were  raade  by  K.  S.  g  169.  mod  Act  Ang.  5r  ISS^.  c.  3S9.  i 
fliite^,   II  248,  24a 

Notes  of  Beoiaiona 
^e*      OT     Commbsloner^^Under    this      high*?r  allowance  he  made  to  them  than 


sJie  ^x-ecedvog  section,  tbe  Commie- 
pj-  €>I  T>w(:eotB  ie  by  law  locatod  in 
p&t^»t:  office,  and  his  offieiul  office 
i\\*  t>virpose  of  smta  i«  therefore 
j^sB^^Krton,  D.  O.  Butterw\>rtb  v, 
^)\  a^SS)  5  Blip.  Ct.  796.  798.  114  U. 
,V2^,'2:»  t*  Ed.  119. 

MP^'^ntmeat    atid    payinent    of    em- 
lAflTf^^'^'^A  person  ia  in  the  employroent 
©t  ^^   Eovernment  if  sbe  he  apiHiiuled 
aHWr<sr  in  tbe  Patent  Office  by   the 
^p^tary  of  the  Interior  **to  take  effect 
^^  ihe  Bhalt  file  the  oath  of  office  and 
»it«r  oa  dut3%**  and  she  file  a  the  oath 
of  office,  and  the  CommiBsioner  of  Pat- 
ent* direct*  that  her  work  be  «ent  to 
hfit  at  her  reaidence.    Palmer  v,  U.  S, 
am)  17  Ct.  CI.  230. 

Xo  more  clerks  in  the  Patent  Office 
ttn  he  employ' ed  and  paid  by  tbe  Secre- 
tary thatj  are  particularly  autboriied 
by  the  acts  o!  Congreae;    nor  can  any 


ia  notbf*rlzed  by  Act  Api'Cl  20.  1818,  c 
ST.     aS31)  2  Op.  Atty.  Gen.  455. 

The  Coniniis'?ioner  is  subordinate  to, 
and  subject  to  tbe  control  of,  the  Sec- 
retary of  the  Interior  In  tho  appoint- 
merit  and  payment  of  aucb  teriiporary 
clei'ka  in  that  office  as  are  anth*^rized  by 
taw^  find  it  makes  no  difference  wheth- 
er the  money  so  to  be  dijshnraed  ia  ap- 
propriated from  feea  or  from  the  ap-i- 
crliural  or  any  other  fund*  USTiO)  5 
Op.  Atty.  Geo.  28:i 

Judlcriat  notice  of  change  of  Cotnmls- 
slaner^i — The  effort  is  bonad  to  take  Ja* 
dicta!  notice  of  a  change  in  the  incum- 
bency of  the  office  of  comraisaioner  of 
patent^'  pending  a  suit  in  equity  ag^ninat 
him  for  a  cancellation  aot!  aiirrender 
of  an  alleged  fraudulent  assign  meat  of 
a  patent,  and  mny  properly  dismias  the 
bill  Backus  Pnrtable  St  earn -Heater 
Co.  V.  SimondB  (18D4)  2  App.  D.  C.  290. 


f  737,  (R.  S,  §  477,  as  amended.  Act  Fteb.  15,  1916.  c  22,  §  2.) 
Salaries. 

The  salaries  of  the  officers  mentioned  in  the  preceding  section 
shall  be  as  follows: 

The  Commissioner  of  Patents,  $5,000  a  year. 

The  first  Assistant  Commissioner  of  Patents.  $4,500  a  yean 

The  Assistant  Commissioner  of  Patents,  $3,500  a  year. 

Five  examiners  in  chief,  $3,500  a  year  each. 

Act  July  S,  1870,  c  230.  §  4,  IG  Stat  199.  Act  Feb.  15.  1016,  c.  22,  |  2,  39 
Stat- 

This  Sf-Hition.  ub  enacted  in  the  Revised  Statutes,  was  amended  by  Act  Feb. 
15.  1916,  c.  22,  I  2,  cited  above,  to  read  aa  act  forth  above.  The  amendment 
eon«i»ted  in  an  increase  in  the  compensation  of  the  offi<?era  enumerated,  said 
ebange  conforming  to  tbe  appropriations  made  for  said  otficf^ra  in  the  recent 
l^islatire,  executive,  and  judicial  apprv»pHation  aet«.  The  provisions  for  the 
fia<?nl  year  1917  were  by  Act  May  10.  1916,  e.  117.  §  1,  39  Stat  See  notes 
to  I  736,  ante. 

All  laws  or  parta  of  lawa  ineonsiat<?nt  with  rates  of  salaries  or  compensatioa 
appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acta  are 
repealed,  and  the  rntc?3  of  aalaries  or  compenfiation  of  oflicera  or  employes  ap- 
propriated for  in  said  ucta  are  to  constitute  the  rate  of  aularj  or  compensiatioo 
of  soeh  officers  or  employf^a^  reapectively,  until  others tae  fixed  by  an  annual 
rate  of  appropriation  or  other  law,  by  Act  Julv  16.  1014,  c.  141,  §  6,  poet,  I 

Tbe  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1916.  Act  March  4,  1915.  c,  141.  38  Stat.  1040,  are  established  and 
continued  from  year  to  year  to  the  extent  that  they  arc  appropriated  for  by 
Coagresi,  hy  j  6  of  »aid  act,  post,  f  3228h. 

Unless  otherwiae  apectaJly  authorized  by  law,  no  money  appropriated  by  any 
act  shall  be  available  for  payment  to  any  person  nscelvjng  more  than  o&a 
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salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c  117,  f  6»  aB 
amended  by  Act  Aug.  29,  1915,  c.  417,  post,  {  3230a. 

§  738.  (Act  March  4,  1909,  c.  297,  §  1.)     Chief  clerk. 

Patent  Office:  *  *  chief  clerk,  who  shall  be  qualified  to  act  as 
a  principal  examiner,  three  thousand  dollars.    (35  Stat.  891.) 

This  was  part  of  a  provision  of  the  legislative,  executive,  and  judicial  ap- 
propriation act  for  the  fiscal  year  1910,  cited  above,  the  remainder  of  which 
made  appropriations  for  other  officers,  clerks,  employes,  etc.,  in  the  Patent 
Office.  This  provision  was  continued  in  the  appropriations  for  subsequent 
years.  The  appropriation  for  the  fiscal  year  1917  was  by  Act  May  10,  1916, 
c.  117,  §  1,  39  Stat.     See  notes  to  §§  736,  737,  ante, 

§  738a.  (Act  May  10,  1916,  c.  117,  §  1.)  Law  examiners,  examiners 
in  chief,  etc. 
Patent  Office:  *  *  five  law  examiners,  at  $2,750  each;  exam- 
iner of  classification,  $3,600;  five  examiners  in  chief,  at  $3,500  each; 
examiner  of  interferences,  $2,700;  examiners  of  trade-marks  and 
designs — one  $2,700,  first  assistant,  $2,400,  six  assistants  at  $1,500  each. 
(39  Stat.) 

This  was  part  of  a  provision  of  the  legislative,  executive,  and  judicial  ap- 
propriation act  for  the  fiscal  year  1917,  cited  above,  the  remainder  of  which 
made  appropriations  for  other  examiners,  officers,  clerks,  employes  in  the 
Patent  Office.  Prior  appropriation  acts  contained  similar  provisions,  varying 
somewhat  from  this  section. 
See  notes  to  §§  736,  737,  ante. 

§  739.  (Act  June  27,  1910,  c.  297,  §  1.)     Private  Secretary  to  Com- 
missioner of  Patents. 
Patent  Office:     *     *    private  secretary,  to  be  appointed  and  se- 
lected by  the  Commissioner  of  Patents,  one  thousand  eight  hun- 
dred dollars.     (36  Stat.  514.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1911,  cited  above.  It  was  continued  in  the  sub- 
sequent similar  acts.  The  provision  for  the  fiscal  year  1917  was  by  Act 
May  10,  1916,  c.  117,  §  1,  39  Stat.    See  notes  to  §§  736,  737,  ante. 

§  739a.  (Act  May  10,  1916,  c.  117,  §  1.)     Financial  clerk. 

Patent.  Office :  *  *  financial  clerk,  who  shall*  give  bond  in  such 
amount  as  the  Secretarv  of  the  Interior  may  determine,  $2,250.  (39 
Stat.) 

This  was  part  of  a  provision  of  the  legislative,  executive,  and  judicial  ap- 
propriation act  for  the  fiscal  year  1917,  cited  above.    It  was  repeated  in  prior 
appropriation  acts. 
See  notes  to  §§  736,  737,  ante. 

§  739b.  (Act  May  10,  1916,  c.  117,  §  1.)     Librarian. 

Patent  Office :  *  *  librarian,  who  shall  be  qualified  to  act  as  an 
assistant  examiner,  $2,000.    (39  Stat.) 

This  was  part  of  a  provision  of  the  legislative,  executive,  and  judicial  ap- 
propriation act  for  the  fiscal  year  1917,  cited  above.    It  was  repeated  in  prior 
appropriation  acts. 
See  notes  to  {§  736,  737,  ante. 

§  739c.  (Act  May  10,  1916,  c.  117,  §  1.)     Chiefs  of  divisions. 

Patent  Office:  *  *  six  chiefs  of  divisions,  at  $2,000  each;  three 
assistant  chiefs  of  divisions,  at  $1,800  each.    (39  Stat.) 

This  was  part  of  a  provision  of  the  legislative,  executive,  and  judicial  appro- 
priation act  for  the  fiscal  year  1917,  cited  above.     It  was  repeated  in  prior 
appropriation  acts. 
See  notes  to  §§  736,  737,  ante. 

§  740.  (R.  S.  §  478.)     Seal. 

The  seal  heretofore  provided  for  the  Patent-Office  shall  be  the 
seal  of  the  Office,  with  which  letters-patent  and  papers  issued  from 
the  Office  shall  be  authenticated. 

Act  July  8,  1870,  c.  230,  {  12,  16  Stat  200. 
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.  (R.  S.  §  479.)  Bonds  of  Commissioner  and  chief  clerk. 
t  Commissioner  of  Patents  and  the  chief  clerk,  before  entering 
their  duties,  shall  severally  give  bond,  with  sureties,  to  the 
urer  of  the  United  States,  the  former  in  the  sum  of  ten  thou- 
jdoUars,  and  the  latter  in  the  sum  of  five  thousand  dollars, 
tioned  for  the  faithful  discharge  of  their  respective  duties,  and 
hey  shall  render  to  the  proper  officers  of  the  Treasury  a  true 
int  of  all  money  received  by  virtue  of  their  offices. 
Let  July  8,  1870,  c.  230,  {  6,  16  Stat.  199. 

Notes  of  Deoisions 
Form   of  bond.— See    (1885)   18  Op. 
Atty.  Gen.  274. 

I.  (R.  S.  §  480.)     Restrictions  upon  officers  and  employes. 

officers  and  employes  of  the  Patent-Office  shall  be  incapable, 
g  the  period  for  which  they  hold  their  appointments,  to  ac- 

or  take,  directly  or  indirectly,  except  by  inheritance  or  bequest, 
*ight  or  interest  in  any  patent  issued  by  the  Office. 
kct  Jnly  8,  1870,  c.  230,  |'l6,  16  Stat.  200. 


Notes  of 

It  of  former  employ^  to  obtain 

trf— The  commissioner  of  patents 
icquire  a  patent  after  his  term  of 

has  expired,  for  an  invention 
by  him  while  holding  such  ofBce. 

V.  Frost  (C.  C.  1878)  Fed.  Cas. 
,910. 


Deoisioni 

An  employ^  is*  not  disqualified  from 
obtaining  a  patent,  after  euch  employ- 
ment has  ceased,  for  an  invention  made 
prior  to  the  commencement  of  such  em- 
ployment. Page  V.  Holmes  Burglar- 
Alarm  Telegraph  Co.  (C.  0.  1880)  1 
Fed.  304.  325. 


3.  (R.  S.  §  481.)     Duties  of  Commissioner, 
e  Commissioner  of  Patents,  under  the  direction  of  the  Secre- 
of  the  Interior,  shall  superintend  or  perform  all  duties  respect- 
:he  granting  and  issuing  of  patents  directed  by  law;    and  he 

have  charge  of  all  books,  records,  papers,  models,  machines, 
other  things  belonging  to  the  Patent-Office. 
Act  July  8,  1870,  c.  230,  §  7,  16  Stat.  199. 

A  provision  accompanying  the  appropriation  for  the  Assistant  Commissioner,' 
at  he  "shall  perform  such  duties  pertaining  to  the  office  of  commissioner 

may  be  assigned  to  him  by  the  Commissioner,**  made  by  the  legislative,  ex- 
utive,  and  judicial  appropriation  act  for  the  fiscal  year  1891,  Act  July  11, 
190,  c  667,  §  1,  26  Stat.  259,  was  repeated  in  the  subsequent  similar  acts 
»wn  to  the  fiscal  year  1909.  Similar  provisions  as  the  duties  of  the  First 
ssistant  Commissioner  and  Assistant  Commissioner  authorized  by  Act  March 

1909,  c.  297,  §  1,  35  Stat.  891,  were  made  by  that  act,  and  were  continued 

subsequent  appropriations,   and  were  carried   into   R.    S.   §   476,   by   the 
nendment  thereof  by  Act  Feb.  16,  1916,  c  22,  §  1,  ante,  §  736. 

Deoiiions 

force  in  each  cas'e  for  examination  and 
final  decision,  until  the  patent  shall  have 
been  actually  issued.  (1849)  5  Op. 
Atty.  Gen.  220. 

The  CommisBioner,  in  issuing  letters 
patent  of  an  alleged  invention,  does  not 
warrant  the  same.  Its  validity  remains 
open  to  inquiry,  whether  at  the  instance 
of  private  persons  or  of  the  United 
States.    (1856)  8  Op.  Atty.  Gen.  270. 

Legal  advice.-^rhe  Commissioner  of 
Patents  should  submit  to  the  law  officers 
assigned  to  the  Department  of  the  In- 
terior questions  arising  in  the  adminis- 
tration of  his  Department  upon  which 
legal  advice  is  defedred.  (1895)  21  Op. 
Atty.  Gen.  174. 

Effect  of  certificate.— A  letter  or  cer- 
tificate from  the  commissioner  of  pat- 
ents of  the  United   States  is  not  ad- 


Notee  of 
hority  to  issue  patent.^-This  sec- 
requiring  acts  under  the  direction 
i  Secretary  of  the  Interior  do  not 
d  the  supervision  and  direction 
e  part  of  the  head  of  the  Interior 
rtment  to  a  review  of  the  action 
e  Commissioner  in  those  cases'  in 
i  he  is,  by  law,  appointed  to  exer- 
his  discretion  judicially.  Butter- 
I  V.  U.  S.  (1884)  5  Sup.  Ct.  25, 
12  U.  S.  60,  28  L.  Ed.  656. 
ere  a  particular  authority  is  con- 
in  a  public  officer  to  be  exercised 
i  discretion  upon  an  examination 
:t8  of  which  he  is  the  appropriate 
,  his  decision  upon  those  facts,  in 
)8ence  of  any  controlling  provision, 
lolutely  conclusive.  Allen  v.  Blunt 
I.  1845)  Fed.  Cas.  No.  216. 
I  authority  vested  in  the  Commis- 
:  to  issue  patents  exists  in  full 


0 


(415) 


§  744 


DEPARTMENT  OF  THE  INTERIOR 


(Tit.  11 


missible  to  show  the  nonezisteiice   of      Daniel  v.  Braswell  (1901)  38  S.  B.  829, 
certain  facts  on  the  records  of  his  office.      113  Ga.  372. 

§  744.  (R.  S.  §  482.)     Duties  of  cxamincrs-in-chief. 

The  examiners-in-chief  shall  be  persons  of  competent  legal  knowl- 
edge and  scientific  ability,  whose  duty  it  shall  be,  on  the  written 
petition  of  the  appellant,  to  revise  and  determine  upon  the  validity 
of  the  adverse  decisions  of  examiners  upon  applications  for  patents, 
and  for  re-issues  of  patents,  and  in  interference  cases;  and,  when 
required  by  the  Commissioner,  they  shall  hear  and  report  upon 
claims  for  extensions,  and  perform  such  other  like  duties  as  he  may 
assign  them. 

Act  July  8,  1870,  c.  230,  {  10,  16  Stat.  199. 

The  provision  in  the  last  sentence  of  this  section  relating  to  claims  for 
extensions  has  become  obsolete  by  the  expiration  of  the  terms  of  patents  grant- 
ed prior  to  March  2,  1861,  extensions  of  which  were  allowed  by  R.  S.  §{ 
4924-4928. 

Notes  of  Deoisioiu 
Appeals.— An  appeal  from  a  decision 
of  the  primary  examiner  upon  a  mo- 
tion to  dissolve  an  interference,  hold- 
ing that  the  party  had  the  right  to 
make  the  interfering  claims,  may  be 
prohibited  by  the  rules  of  the  Patent 
OfiSce  without  infringing  the  right  of 
appeal  in  interferences  given  by  this 
section  and  R.  S.  §§  483,  4904,  4909, 
post,  §§  745,  9449,  9454,  since  the  ap- 
peal   therein    provided    for    must    be 


deemed  limited  to  final  decisions  upon 
the  question  of  priority  of  invention, 
which,  under  these  statutes,  is  the  sole 
question  for  determination  in  interfer- 
ence cases.  U.  S.  v.  Allen  (1906)  27 
Sup.  Ct  141,  143,  203  U.  S.  476,  51  I^ 
Ed.  281. 

Cited  without  definite  application, 
U.  S.  ex  rel.  Steinmetz  v.  AUen  (1904) 
24  Sup.  Ct.  416,  423,  192  U.  S.  643,  48 
L.  Ed.  555. 

§  745.  (R.  S.  §  483.)     Establishment  of  regulations. 

The  Commissioner  of  Patents,  subject  to  the  approval  of  the 
Secretary  of  the  Interior,  may  from  time  to  time  estabHsh  regula- 
tions, not  inconsistent  with  law,  for  the  conduct  of  proceedings  in 
the  Patent-Office. 

Act  July  8,  1870,  c.  230,  §  19,  16  Stat.  200. 

Notes  of  Decisions 


Appeals.— A  suit  involving  the  validi- 
ty of  a  regulation  established  by  the. 
Commissioner  of  Patents  under  this 
section  is  one  questioning  the  validity 
of  ''an  authority  exercised  under  the 
United  States"  within  the  meaning  of 
Act  Feb.  9,  1893,  §  8,  post,  §  1227, 
giving  an  appeal  in  such  cases  from 
the  final  judgment  or  decree  of  the 
court  of  appeals  of  the  District  of 
Columbia  to  the  federal  Supreme 
Court.  U.  S.  ex  rel.  Steinmetz  v.  Allen 
(1904)  24  Sup.  Ct.  416,  419,  192  U.  S. 
543,  48  L.  Ed.  555. 

It  is  not  unlawful  for  the  Commis- 
sioner of  Patents,  with  the  approval 
of  the  Secretary  of  the  Interior,  to 
promulgate  a  rule  limiting  appeals  to 
six  months  from  the  time  when  the 
matter  is  in  condition  for  appeal. 
(1895)  21  Op.  Atty.  Gen.  122.  See, 
also,  note  under  section  743,  ante. 

Judicial  notice  of  business  of  Patent 
Office^— The  court  will  take  judicial  no- 
tice of  the  business  of  the  patent  of- 
fice. In  re  Excelsior  Shoe  Co.  (1913) 
40  App.  D.  C.  480;  A.  Smith  &  Sons 
Carpet  Co.  v.  Skinner  (1895)  91  Hun, 
641,  36  N.  Y.  Supp.  1000. 

Force  and  effect  of  rules^— While 
rules  and  regulations  established  under 
this  section  are  binding  so  far  as  reg- 
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ulating  the  conduct  of  proceedings  in 
the  patent  office,  they  are  inoperative 
to  change  the  rules  of  evidence  in 
courts  of  justice.  A  complainant  in  an 
action  for  infringement  of  a  patent 
could  not  refuse  obedience  to  a  sub- 
poena duces  tecum  to  produce  his  ap- 
plication on  the  ground  that  the  rule 
of  the  department  is  that  applications 
are  preserved  in  secrecy.  Edison 
Electric  Light  Co.  v.  U.  S.  Electric 
Lighting  Co.  (C.  C.  1890)  44  Fed.  294, 
299. 

The  uniform  practice  of  the  Patent 
Office  is  entitled  to  weight  in  constru- 
ing a  statute  relating  to  patents.  Che- 
ney Bros.  V,  Weinreb  &  Weinreb  (O. 
C.  1910)  185  Fed.  531. 

A  rule  or  regulation  made  by  the 
Commissioner  of  Patents  and  adopted 
and  approved  by  the  Secretary  of  the 
Interior  is  a  regulation  prescribed  by 
the  head  of  a  Department,  and  as  such, 
when  not  inconsistent  with  law,  has 
the  force  of  law  and  is  taken  judicial 
notice  of  by  the  courts.  (1895)  21  Op. 
Atty.  Gen.  122. 

€ited    without    definite    application, 

U.  S.  V.  Allen  (1906)  27  Sup.  Ct  141, 
203  U.  S.  476,  51  L.  Ed.  281;  Wors- 
wick  Mfg.  Co.  V.  Kansas  (0.  a  1889) 
38  Fed.  239,  25L 
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S  ?46.  (R.  S.  §  484.)     Arrangement  and  exhibition  of  models,  etc. 

Tht  Coinmisijioncr  of  Patents  shall  cause  to  be  classified  and 
arranged  in  suitable  cases,  in  the  roams  and  galleries  provided  for 
^ht  purpose,  the  models,  specimens  of  composition,  fabrics,  maii- 
J/acfrires,  works  of  art,  and  designs,  which  have  been  or  shall  be 
epositcd  in  the  Patent-Office;  and  the  rooms  and  galleries  shall 
^  kept  open  during  suitable  hours  for  public  inspection. 

Act  July  a  1S70,  €,  230,  |  13.  IG  .Stat.  2i)0. 

All  modds  of  the  Patent  Office  are  to  be  retained  until  pro^iflion  is  maile 
i^r  th^ir  care  by  Congress,  by  a  provision  of  Act  March  4,  1909,  c.  20.S,  |  1, 
0c«t,  I  t47. 

^*««   for  fxhlbftlon  of  models*— The  may  be  procured  either  by  a  contract 

^^Sf^ry  cases?  for  the  proper  exhibl-  for  the  whole  or  for  part,  or  by  pnr- 

^  iiiid  arrangement  of  models  nnd  chases,  (1852)  5  Op.  Atty.  Gen*  063. 
•^^its  intended  for  the  Patent  Office 

^^J.  (Act  March  4,  1909,  c.  298,  §  1.)     All  models  to  be  retained. 

X  ^at  all  models  of  the  Patent  Office  be  retained  by  the  Interior 
;^^partment  until  provision  is  made  for  their  care  by  Congress,  (35 
i^tat.  924-) 

Tbia  wtkB  a  proyision  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1900,  cited  above* 

This  provision  app*?art  to  siip^?ri5ede  a  prey  ion  8  provialon  rein  ting  to  the 
dij^JOBition  of  such  models  contained  in  Act  May  22,  1908,  c,  1S6,  |  1,  35  Stat. 
229,  which   was  aa  follows: 

**That  a  commission,  which  is  hereby  created,  to  consist  of  the  Secretary  of 
the  Interior,  the  Commissioner  of  Patents,  and  the  Secretary  of  the  Smitbaon* 
ian  Inatituti<?ii,  shall  determine  which  of  the  models  of  the  Patent  Office  may 
be  of  posaible  benefit  to  patentees  or  of  historical  value,  snch  models  thus  select- 
ed t«  be^  cared  for  in  the  new  National  Museum  building,  the  remainder  of 
said  models  shail  before  January  first,  nineteen  Uundrt^  and  itine,  b«  dispoe^id 
of  by  aale,  gift,  or  otherwise  as  the  Commissioner  of  Patents,  with  the  approval 
of  the  Secretary  of  the  Interior,  sball  determine.*' 

i  748.  (R.  S.  §  485.)     Disposals  of  models  on  rejected  applications. 

The  Commissioner  of  Patents  may  restore  to  the  respective  ap- 
plicants such  of  the  models  belonging  to  rejected  applications  as 
\e  shall  not  think  necessary  to  be  preserved,  or  he  may  sell  or  oth- 
revise  dispose  of  them  after  the  application  has  been  finally  re- 
ected  for  one  year,  paying  the  proceeds  into  the  Treasury,  as  other 
atcnt-moneys  are  directed  to  be  paid. 
Act  July  8,  1870,  c,  230,  |  14.  16  Stat  200, 

749.   (R.  S.  §486,)     Library. 

There  shall  be  purchased  for  the  use  of  the  Patent-Office  a  li- 

Tary   of  such   scientific   works   and   periodicaJs,  both   foreign   and 

American,  as  may  aid  the  officers  in  the  discharge  of  their  duties, 

lOt  exceeding  the  amount  annually  appropriated  for  that  purpose. 

Act  July  S.  1870,  c.  230,  §  15,  16  Stat.  200, 

The  eschang-e  of  tljo  OflJcial  Gazette  for  publications  adapted  to  the  nt«eds 
and  uses  of  the  scientific  library  of  tlie  Patent  Office  was  nuthorixcd  by  a 
provision  of  The  Printing  and  Binding  Act  of  Jan,  12,  1S95,  c,  23,  $  73,  par. 
00  (3),  poat,  I  7093, 

Cited     without     deflnite     ippHcathn, 

Bimnderg  v,  Allen  (1S04)   60  Fed.  010. 
613,  9  C.  C,  A.  137. 

§  750,  (R,  S>  §  487.)  Patent-agents  may  be  refused  recognition 
For  gross  misconduct  the  Commissioner  of  Patents  may  refuse 
to  recognize  any  person  as  a  patent -agent,  either  generally  or  in 
any  parlicular  case ;  but  the  reasons  for  such  refusal  shall  be  duly 
recorded,  and  be  subject  to  the  approval  of  the  Secretary  of  the 
Interior. 

Act  July  8p  1870,  c.  230,  §  17,  16  Stat.  200. 

Nates   of  Deeifllom 
Powers  of  Commlssinrier^^Tbe  power      cuiiforrcd  on   the  commiasioner.    Only 
of  diibarmeui  given  by  this  section  is      aftur  be  has  made  a  decision  can  there 
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be  a  review  by  the  Secretary  of  the  In-  the  Interior.     (1893)  20  Op.  Atty.   Gen. 

tenor.      In    determining    whether    he  608,  610. 

shall   make  a   reference,   and  if   so   to 

whom,  he  acts  in  the  first  instance  up-  Cited     without    definite     appiicatioiir 

on  his  own  responsibility,  and  not  un-  Butterworth  v.  U.  S.  (1884)  5  Sup.   Ct. 

der  the  supervision  of  the  Secretary  of  25,  27,  112  U.  S.  50,  28  L.  Ed.  656. 

§  751.  (R.  S.  §  488.)     Printing  of  papers  filed. 

The  Commissioner  of  Patents  may  require  all  papers  filed  in  the 
Patent-Office,  if  not  correctly,  legibly,  and  clearly  written,  to  be  print- 
ed at  the  cost  of  the  party  filing  them. 

Act  July  8,  1870,  c.  230,  §  18,  16  Stat  200. 

Cited  without  definite  application, 
Chung  Yune  v.  Kelly  (C.  C.  1882)  14 
Fed.  639,  641. 

§  752.  (R.  S.  §  489.)     Printing  copies  of  claims,  laws,  decisions,  etc. 

The  Commissioner  of  Patents  may  print,  or  cause  to  be  printed, 
copies  of  the  claims  of  current  issues,  and  copies  of  such  laws,  de- 
cisions, regulations,  and  circulars  as  may  be  necessary  for  the  in- 
formation of  the  public. 

Act  July  8,  1870,  c.  230,  {  20,  16  Stat  200. 

Provisions  for  continuing  the  printing  of  patents  issued,  copies  of  specifica- 
tions and  drawings  of  each  patent,  pamphlet  copies  of  the  rules  of  practice, 
the  patent  laws,  etc.,  were  made  by  the  Printing  and  Binding  Act  of  Jan.  12, 
1895,  c.  23,  I  73,  par.  69,  post,  §  7093. 

Cited  without  definite  application, 
Chung  Yune  v.  Kelly  (C.  C.  1882)  14 
Fed.  639,  641. 

§  753.  (R.  S.  §  490.)     Printing  specifications  and  drawings. 

The  Commissioner  of  Patents  is  authorized  to  have  printed,  from 
time  to  time,  for  gratuitous  distribution,  not  to  exceed  one  hun- 
dred and  fifty  copies  of  the  complete  specifications  and  drawings  of 
each  patent  hereafter  issued,  together  with  suitable  indexes,  one 
copy  to  be  placed  for  free  public  inspection  in  each  capitol  of  every 
State  and  Territory,  one  for  the  Hke  purpose  in  the  clerk's  office 
of  the  district  court  of  each  judicial  district  of  the  United  States, 
except  when  such  offices  are  located  in  State  or  territorial  capitols, 
and  one  in  the  Library  of  Congress,  which  copies  shall  be  certified 
under  the  hand  of  the  Commissioner  and  seal  of  the  Patent-Office, 
and  shall  not  be  taken  from  the  depositories  for  any  other  purpose 
than  to  be  used  as  evidence. 

Res.  Jan.  11,  1871,  No.  5,  16  Stat.  590. 
See  note  to  R.  S.  §  489,  ante,  §  752. 

General  provisions  for  furnishing  copies  of  official  books,  records,  paper,  etc., 
within  the  custody  of  the  Secretary  of  the  Interior,  the  head  of  any  bureau, 
office,  etc.,  or  any  officer  of  the  Department,  were  made  by  Act  Aug.  24,  1912, 
c.  370,  ante,  §§  673-680.  But  nothing  in  that  act  was  to  repeal,  the  provisions 
of  this  section  or  the  three  sections  of  the  Revised  Statutes  next  following, 
or  of  R.  S.  §  4934,  post,  §  9482,  fixing  the  rates  for  patent  fees,  by  a  provision 
of  section  5  of  said  act,  ante,  §  677. 

A  provision  that  the  Commissioner  should  furnish  one  copy  of  the  boand 
volumes  of  specifications  and  drawings  of  patents  to  each  of  the  Executive  De- 
partments, made  by  Act  March  3,  1875,  c.  130,  §  12,  18  Stat.  402,  was  super- 
seded by  a  similar  provision  of  the  Printing  and  Binding  Act  of  Jan.  12,  1895, 
c.  23,  §  73,  par.  69  (5)  post,  §  7093. 

Notes  of  Decisions 

Back  issues  of  copies  of  drawingsw—  vided    for    by    the    appropriation     of 

This  and   the  two  succeeding  sections  March  3,  1875,  is  vested  in  the  Com- 

do  not  apply  to  and  regulate  the  pro-  missioner  of  Patents.     (1876)    15  Op. 

duction  of  back  Jssues  described  in  the  Atty.  Gen.  539. 

contract  of  July,  1872,  as  of  date  an-  Cited     without    definite    appiioation, 

terior  to  July  1,  1870.     The  authority  Saunders  v.  Allen  (1894)  60  Fed,  610, 

to  make  contracts   for  the  work  pro-  613,  9  C.  C.  A.  157. 
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I,  (Rp  S.  §  491 »)     Additional  specifications  and  drawings* 

le  Commissioner  of  Patents  is  authorized  to  have  printed  such 
ional  numbers  of  copies  of  specifications  and  drawings,  ccrti- 
as  provided  in  the  preceding  section,  at  a  price  not  to  exceed 
;onlract  price  for  such  drawings,  for  sale,  as  may  be  warranted 
ae  actual  demand  for  the  same;  and  he  is  also  aulhori^ed  to 
sh  a  complete  set  of  such  specifications  and  drawings  to  any 
c  library  which  will  pay  for  binditig  the  same  into  volumes  to 
;3pond  with  tho^e  in  the  Patent -Office,  and  for  the  transport  a- 
of  the  same,  and  which  shall  also  provide  for  proper  custody 
he  same,  with  convenient  access  for  the  publiq  thereto,  under 
regulations  as  the  Commissioner  shall  deem  reasonable. 
Be9.  Jatj.  11,  1871,  No.  5,  16  Stat  5S0. 
See  notes  to  K*  S*  II  480.  4t*0,  ante,  §1  752,  753. 

l^Qtem.  of  Deolsioiu 
nlfhing  C0|i1es,-«<Iopios  of  specifi-       dmduala,   but  sbould  be   made  by   tlie 

proper  oUi^ers,  and  fees  remved  there- 
for and  paid  into  the  Treajsury,  (1831) 
2  Op.  Ally.   Gt?ii,  455, 

Back  issues  of  copies  of  drawings,— 
See  note  umier  §  T'^i,  nute. 

Effect  on  appropriation  of  transfer 
of  work  from  Commissioner  of  Patenti 
to  Superintendent  of  Public  Printing.^ 
Sec  ilSTI)  14  Op.  Atty.  Gea.  5S. 

Cited    witliout    defiiiite    application* 

Satmders  r.  Allen  (I&IH)  GO  Fed.  (ilO, 
013,  9  C.  C.  A.  157. 


IS  of  a  putcnted  article  may  he 
thed  to  fliiy  applicants  (1812)  1 
.ttj.  Geo.   171. 

enteea,  their  assipus*  and  persona 
for  viola  t  J  on  of  patent  rigtita» 
J,  upon  demand  a&d  payment  of 
at  ft  pt>r  folift  for  the  copj,  he  for- 
I  with  copies  of  sp&cific!fltions. 
hia  privilf*(ire  ciinnot  be  ext<^ndt?d 
iieens  indiscTiminately*  (lS-5)  1 
tty.  Gen.  71 G* 

dea  of  papers  belonging  to  the 
X  Office  may  not  be  mai3e  by  in- 


5.  (R  S.  §  492.)     Lithographing  and  cngfraving, 

le  lithographing  and  engraving  required  by  the  two  preced- 
itrctions  shall  be  awarded  to  the  lowest  and  best  bidders  for  the 
ests  of  the  Government,  due  regard  being  paid  to  the  execution 
je  work,  after  due  advertising  by  the  Congressional  Printer 
T  the  direction  of  the  Joint  Committee  on  Printing;  but  the 
:  Committee  on  Printing  may  empower  the  Congressional  Print- 
I  make  immediate  contracts  for  engraving,  whenever,  in  their 
ion,  the  exigencies  of  the  public  service  will  not  justify  waiting 
idvertisement  and  award ;  or  if »  in  the  judgment  of  the  Joint 
mittee  on  Printing,  the  work  can  be  performed  under  the  di- 
on  of  the  Commissioner  of  Patents  more  advantageously  than 
e  manner  abc^ve  prescribed,  it  shall  be  so  done,  under  such  Urn* 
'US  and  conditions  as  the  Joint  Committee  on  Printing  tnay  from 
to  time  prescribe. 

Ri*s.  Jan.  11,  1871,  No.  5,  16  Stat  590.     Act  March  24,   lb71,  c,  y,  |  1, 
*  Sral.  2. 
Sg<?  notes  to  H.  S>  U  4SS),  4«0,  ante,  §§  752,  753. 


Notes  of  Doolalons 
iver  of  advertisemflnt.— The  Com- 
e  on  Printing  have  no  power  to 
an  advertlaeinetit,  except  in  caae 
I  exigency  of  the  public  service, 
pow^r  is  not  Implied  iu  ibeir  pow- 


er to  prescribe  rnlea  for  the  action  of 
tbe  Com  113 isai oner  of  Pn  tents.  (1876) 
ir»  Op.  Atty.  Gen.  539. 

Gaok  issues  of  copies  of  drawings. — 
See  note  under  §  753, '  ante* 


6,  (R.  S.  §  493,  as  amended,  Act  May  19.  1895,  c.  204.)     Price 
of  copies  of  specifications  and  drawings. 

ic  price  to  he  paid  fur  uncertified  printed  copies  of  specifications 

drawings  of  patents  shall  be  determined  by  the  Commissioner 

alents :     Provided,  That  the  maximum  cost  of  a  copy  shall  be 

ents. 

Act  MRr^h  24,  1S71,  c,  5,  |  2,  17  Stat.  3.     Act   Mav  10,  1S96.  c.  204,  20 

fat  124. 

The  ijiiiundnient  of  this  section  by  Act  May  19,  lt>{W|  c  204  cited  above, 
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consisted  in  the  insertion  of  the  proviso  fixing  the  maximum  cost  of  a  copy  at 
ten  cents,  instead  of  the  words  at  the  end  of  the  section  as  originally  enacted, 
"within  the  limits  of  ten  cents  as  the  minimum  and  fifty  cents  as  the  maximum 
price." 
See  notes  to  R.  S.  fi  489,  490,  ante,  §|  752,  753. 

§  757.  (Act  March  3,  1891,  c.  541,  §  1.)     Certified  copies  of  specifi- 
cations and  drawings,  and  fees  therefor. 

For  photolithographing  or  otherwise  producing  copies  of  draw- 
ings of  the  weekly  issues  of  patents,  for  producing  copies  of  de- 
signs, trade  marks,  and  pending  applications;  and  for  the  repro- 
duction of  exhausted  copies  of  drawings  and  specifications;  *  * 
And  certified  copies  of  such  drawings  and  specifications  may  be 
furnished  by  the  Commissioner  of  Patents  to  persons  applying 
therefor  upon  payment  of  the  present  rates  for  uncertified  copies, 
and  twenty-five  cents  additional  for  each  certification.  (26  Stat. 
939.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1892,  cited  above. 
See  notes  to  R.  S.  §§  489,  490,  ante,  §§  752,  753. 

The  provision  of  this  act  fixing  a  rate  for  certifying  printed  copies  of  specifi- 
cations and  drawings  of  patents,  was  not  repealed  by  Act  Aug.  24,  1912,  c 
370,  by  a  provision  of  section  5  of  that  act,  ante,  §  677. 

§  757a.  (Res.  Jan.  14,  1915,  No.  3.)  Exchange  of  printed  copies 
of  patents  with  Dominion  of  Canada. 
That  the  Commissioner  of  Patents  of  the  United  States  be,  and 
he  is  hereby,  authorized  to  exchange  with  the  Dominion  of  Canada, 
under  such  terms  of  contract  as  may  by  him  be  deemed  practicable, 
printed  copies  of  patents  now  in  the  United  States  Patent  Office 
and  hereafter  issued  by  the  United  States.    (38  Stat.  1221.) 

This  was  a  joint  resolution  authorizing  the  Commissioner  of  Patents  to  ex- 
change printed  copies  of  United  States'  patents  with  the  Dominion  of  Canada, 
cited  above. 

§  758.  (R.  S.  §  494.)     Annual  report  of  the  Commissioner. 

The  Commissioner  of  Patents  shall  lay  before  Congress,  in  the 
month  of  January,  annually,  a  report,  giving  a  detailed  statement 
of  all  moneys  received  for  patents,  for  copies  of  records  or  drawings, 
or  from  any  other  source  whatever ;  a  detailed  statement  of  all  ex- 
penditures for  contingent  and  miscellaneous  expenses;  a  list  of  all 
patents  which  were  granted  during  the  preceding  year,  designating 
under  proper  heads  the  subjects  of  such  patents;  an  alphabetical 
list  of  all  the  patentees,  with  their  places  of  residence ;  a  list  of  all 
patents  which  have  been  extended  during  the  year;  and  such  other 
information  of  the  condition  of  the  Patent-Office  as  may  be  useful 
to  Congress  or  the  public. 

Act  July  8.  1870,  c.  230,  S  9,  16  Stat  199. 

Provisions  applicable  to  all  the  Departments,  relating  to  the  time  of  mak- 
ing annual  reports,  and  the  time  of  furnishing  copies  thereof  to  the  printer, 
were  made  by  R.  S.  |§  195,  196,  ante,  §§  278,  279. 

Provisions  for  the  printing  and  distribution  of  the  report  of  the  Commis- 
sioner were  made  by  the  Printing  and  Binding  Act  of  Jan.  12,  1895,  c  23,  f 
73,  par.  69  (4),  post,  §  7093. 

§  759.  (R.  S.  §  495.)     Custody  of  collections  of  exploring  expedi- 
tions. 
The  collections  of  the  Exploring  Expedition,  now  in  the  Patent- 
Office,  shall  be  under  the  care  and  management  of  the  Commis- 
sioner of  Patents. 

Act  Aug.  4,  1854,  c.  242,  S  8,  10  Stat.  672. 

§  760.  (R.  S.  §  496.)     Disbursements  for  Patent-Office. 

All  disbursements  for  the  Patent-Office  shall  be  made  by  the  dis- 
bursing clerk  of  the  Interior  Department. 
Act  July  8,  1870,  c  230,  {  09,  16  Stat  209. 
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CHAPTER  SEVEN 

The  Superintendent  of  Public  Documents 

(R.  S.  §§  497-511.  Superseded.) 
This  chapter  of  the  Revised  Statutes  included  sections  497-611.  It  charged 
the  Secretary  of  the  Interior  with  the  distribution  of  public  documents,  by 
Tarioas  provisions  therefoi:  in  $§  497-506,  509;  it  provided  for  the  appoint- 
ment of  a  Superintendent  of  Public  Documents  and  prescribed  his  duties, 
subject  to  the  general  direction  of  the  Secretary,  in  |§  507,  508 ;  and  it  pro- 
vided for  the  compilation  by  such  Superintendent  of  the  Biennial  Register, 
afterwards  designated  the  Official  Register,  its  preparation  and  contents,  and 
its  distribution,  in  §|  508»  510,  511. 

It  was  entirely  superseded  by  the  different  provisions,  relating  to  th6  same 
sabjects,  of  the  Printing  and  Binding  Act  of  Jan.  12, 1895»  c.  23,   §|   61-64,   post, 
§§  7039-7043,  which  authorized  the  Public  Printer  to  appoint  a  Superintendent 
of  Documents,  and  prescribed  his  duties,  and,  on  such  appointment,  abolished 
the  office  of  Superintendent  of  Documents  in  the  Department  of  the  Interior, 
and  also,  by  said  section  64,  expressly  repealed  all  laws  providing  for  the  de- 
livery to  the  Department  of  the  Interior  of  public  documents  for  distribution, 
other  than  such  as  are  for  the  use  of  that  Department;  and  further,  by  sec- 
tion 73,  pars.  63-68,  post,  f  7092,  provided  for  the  preparation  and  contents 
of  the  Official  Register,  to  be  edited,  indexed,  and  published  by  the  chief  clerk 
of  the  Interior  Department,  and  for  its  printing  and  distribution.     But  the 
Director  of  the  Census  was  required  to  edit,  index,  and  publish  the  Official 
Register,  and  the  provisions  imposing  that  duty  on  the  Interior  Department 
were  repealed,  by  a  provision  added  to  Act  March  6,  1902,  c.  139,  {  7,  32 
Stat  52,  by  amendment  by  Act  June  7,  1908,  c.  3018,  which  is  set  forth  post,  | 
912. 
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CHAPTER  EIGHT 


The  Returns  Office 


Heturns  Office. 
Clerk  to  file  returns. 


Sec. 

763.  Indexes. 

764.  Copies  of  returns. 


761.  (R.  S.  §  512.)     Returns  office. 

The  Secretary  of  the  Interior  shall  from  time  to  time  provide  a 
^Per  apartment,  to  be  called  the  Returns  Office,  in  which  he  shall 
-^se  to  be  filed  the  returns  of  contracts  made  by  the  Secretary  of 
^i",  the  Secretary  of  the  Navy,  and  the  Secretary  of  the  Interior, 
^    shall  appoint  a  clerk  of  the  first  class  to  attend  to  the  same. 

Act  June  2,  1862,  c.  93,  {  4,  2  Stat.  412. 

Provisions  for  the  making  of  returns  of  contracts  referred  to  in  this  section 
>V€re  made  by  R.  S.  {§  3744-3747,  post,  §§  6895-6899. 

Notes  of  Deoisions 


^ntraets  by  Navy  Department  to  be 
^rltlng  and  signed^— The  effect  of 
^Ckns  761-764  is  to  require  that  con- 
-^^  by  the  navy  department  must  be 


in  writing  and  signed  by  the  contracting 
parties.  South  Boston  Iron  Co.  v.  U. 
S.  (1886)  6  Sup.  Ct  928,  118  U.  S.  37, 
30  L.  Ed.  69. 


^2.  (R.  S.  §  513.)     Clerk  to  file  returns. 

^lie  clerk  of  the  Returns  Office  shall  file  all  returns  made  to  the 
R^ce,  so  that  the  same  may  be  of  easy  access,  keeping  all  returns 
'-^e  by  the  same  officer  in  the  same  place,  and  numbering  them 
"^lie  order  in  which  they  are  made. 

Act  June  2,  1862,  c.  93,  |  4,  12  Stat.  412. 


^^rm  of  contracts  by  Navy  Depart- 
«^%w-South  Boston  Iron  Co.  v.  U.  S. 


Notes  of  Deoisions 

(1886)  6  Sup.  Ct  928,  118  U.  S.  37,  30 
L.  Ed.  69.  See,  also,  note  under  f  761, 
ante* 

(421) 


nil 


g   763  DEPARTMENT  OF  THE  INTERIOE  (Tit.  11 

§  763.  (R.  S.  §  514.)     Indexes. 

The  clerk  of  the  Returns  Office  shall  provide  and  keep  an  index- 
book,  with  the  names  of  the  contracting  parties,  and  the  number 
of  each  contract  opposite  to  the  names :   and  shall  submit  the  index- 
book  and  returns  to  any  person  desiring  to  inspect  it. 
^ct  June  2,  1862,  c.  93,  §  4,  12  Stat.  412. 

Notes  of  Deciiions 

Form  of  contracts  by  Navy  Depart-  (1886)  6  Sup.  Ct.  928,  118  U.  S.  37, 
ment.— South  Boston  Iron  Go.  t.  U.  S.      30  L.  Ed.  69.    See  note  under  §   761, 

ante. 

§  764.  (R.  S.  §  515.)     Copies  of  returns. 

The  clerk  of  the  Returns  Office  shall  furnish  copies  of  such  re- 
turns to  any  person  paying  therefor  at  the  rate  of  five  cents  for 
every  one  hundred  words,  to  which  copies  certificates  shall  be  ap- 
pended in  every  case  by  the  clerk  making  the  same,  attesting  their 
correctness,  and  that  each  copy  so  certified  is  a  full  and  complete  copy 
of  the  return. 

Act  June  2,  1862,  c.  93,  8  4,  12  Stat.  412. 

Notes  of  Decisions 

Form  of  contracts  by  Navy  Depart-  (1886)  6  Sup.  Ct.  928,  118  U.  S.  37,  30 
ment.— South  Boston  Iron  Co.  v.  U.  S.      L.  Ed.  69.     See  note  under  §  761,  ante. 


CHAPTER  NINE 
The  Office  of  Education 

Sec.  Sec. 

765.  OflSce  of  Education.  768.  Report  of  Commissioner. 

766.  Commissioner  of  Education.  769.  Rooms  for  Office  of  Education. 

767.  Duties  of  Commissioner;    bulletin 

on  educational  topics. 

§  765.  (R.  S.  §  516.)     Office  of  Education. 

There  shall  be  in  the  Department  of  the  Interior  a  Bureau  called 
the  Office  of  Education,  the  purpose  and  duties  of  which  shall  be 
to  collect  statistics  and  facts  showing  the  condition  and  progress 
of  education  in  the  several  States  and  Territories,  and  to  diffuse  such 
information  respecting  the  organization  and  management  of  schools 
and  school-systems,  and  methods  of  teaching,  as  shall  aid  the  people 
of  the  United  States  in  the  establishment  and  maintenance  of  effi- 
cient school-systems,  and  otherwise  promote  the  cause  of  education 
throughout  the  country. 

Act  March  2,  1867,  c.  158,  §  1,  14  Stat.  434.  Act  July  20,  1868,  c.  176,  § 
1,  15  Stat.  92,  106. 

§  766.  (R.  S.  §  517.)     Commissioner  of  Education. 

The  management  of  the  Office  of  Education  shall,  subject  to  the 
direction  of  the  Secretary  of  the  Interior,  be  intrusted  to  a  Commis- 
sioner of  Education,  who  shall  be  appointed  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate,  and  shall  be  entitled  to  a 
salary  of  three  thousand  dollars  a  year. 

Act  March  2,  1867,  c.  158,  §  2,  14  Stat.  434.  Act  July  20,  1868,  c.  176,  { 
1,  15  Stat.  92,  106. 

Subsequent  appropriations  provided  an  increased  salary  for  the  Commission- 
er. Current  appropriations  are  |5,000.  The  provision  for  the  fiscal  year  1917 
was  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat.  Said  act  further  provides  for 
a  chief  clerk,  at  $2,000,  a  specialist  in  higher  education,  at  $3,000,  an  editor, 
at  $2,000,  a  statistician,  at  $1,800,  and  other  clerks  and  employes. 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensation 
appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts  are 
repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employes 
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ii/?i3r^>X>ri*ted  for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensa- 
^o£i  o^  such  officers  or  employes,  respectively,  until  otherwise  fixed  hy  an 
j^nua.!  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141,  {  6, 
p^t:.    S    3228a. 

rC*l»^     officers  and  employes  of  the  United  States  whose  salaries  are  appropri- 

-t^^      :^or  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 

^^X     3^ear  1916,  Act  March  4,  1915,  c.  141,  38  Stat.  1049,  are  estabUshed  and 

(jO<*t:iacB.-«ed  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 

CJ^^^r^ss,  by  §  6  of  said  act,  post,  {  3228b. 

V^^l^Ms  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 

*^   slzfcall  be  available  for  payment  to  any  person  receiving  more  than  one 

^»r3^»  when  the' combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 

''nth      <2ertain  enumerated   exceptions,  by  Act  May  10,  1916,  c.  117,  §  6,  as 

ameacied  by  Act  Aug.  29,  1915,  c.  417,  post,  |  3230a. 

§  767.    <;Act  May  28,  1896,  c.  252,  §  1.)     Duties  of  Commissioner; 
buXl^tin  on  educational  topics. 

The   dlommissioner  of  Education  is  hereby  authorized  to  prepare 

and  piitiiish  a  bulletin  of  the  Bureau  of  Education  as  to  the  con- 

wn  of  higher  education,  technical  and  industrial  education,  facts 

/  fo  c^^->jnpuIsory  attendance  in  the  schools,  and  such  other  educa- 

^on^l  tiopics  in  the  several  States  of  the  Union  and  in  foreign  coun- 

nes   a.s  may  be  deemed  of  value  to  the  educational  interests  of  the 

u  ^^*  and  there  shall  be  printed  one  edition  of  not  exceeding  twelve 

thousand  five  hundred  copies  of  each  issue  of  said  bulletin  for  dis- 

|J?^i\^ion  by  the  Bureau  of  Education,  the  expense  of  printing  and 

binding  such  bulletin  to  be  charged  to  the  allotment  for  printing 

and  binding  for  the  Department  of  the  Interior.     (29  Stat.  171.) 

Tl^is  wns  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 

^^^   ^or  the  fiscal  year  1897,  cited  above. 

-A.I>propriations  in  the  recent  annual  sundry  civil  appropriation  acts  for  the 

®^vio»tion  and  support  of  the  natives  of  Alaska  provide  that  all  expenditures 

^  •^■^oney  appropriated  therein  for  school  purposes,  for  schools  other  than  those 

^^     "the  education  of  white  children   under  the  jurisdiction  of  the  Governor, 

*^**  11  be  under  the  supervision  and  direction  of  the  Commissioner  of  Education 

^""^^     in  conformity  with  such  conditions,  rules,  and  regulations  as  to  conduct 

?.**^     methods  of  instruction  and  expenditure  of  money  as  may  from  time  to 

ni^^^  be  recommended  by  him  and  approved  by  the  Secretary  of  the  Interior. 

i  *^^    provision  for  the  fiscal  year  1917  was  by  Act  July  1,  1016,  c  209,  §  1,  39 

^  ^^^-     (R-  S.  §  518.)     Report  of  Commissioner. 

^^  Commissioner  of  Education  shall  present  annually  to  Con- 
^^^^^  ^  report  embodying  the  results  of  his  investigations  and  labors, 
-f.^^l'ier  with  a  statement  of  such  facts  and  recommendations  as 
^,  »      ixi  his  judgment,  subserve  the  purpose  for  which  the  office  is 

:^<;t  March  2,  1867,  c.  158,  §  3,  14  Stat.  434. 

^r-ovisions  for  the  printing  and  distribution  of  the  report  of  the  Commis- 
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^Xier  were  made  by  the  Printing  and  Binding  Act  of  Jan.  12,  1895,  c.  23,  § 


"^^^    par.  14,  post,  §  7066. 

?1?^.   (R.  S.  §  519.)     Rooms  for  Office  of  Education. 
^^^  Chief  of  Engineers  shall  furnish  proper  offices  for  the  use  of 
l\(i    <^  Uj^g  q{  Education. 

-A.«t  March  2,  1867,  c.  158,  §  4,  14  Stat.  434.    Act  March  2,  1867,  c.  167,  §  2, 
^%.   Btat  466. 

Cited  without  definite  application, 
U.  S.  V.  Ashfield  (1875)  91  U.  S.  317, 
23  L.  Ed.  396. 
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CHAPTER  NINE  A 
The  Geological  Survey 

A  provision  that  there  should  be  no  further  geological  survey  by  the  Govem- 
mentf  unless  thereafter  authorised  by  law,  contained  in  Act  July  21, 
1852,  c.  66,  §  1,  10  Stat.  21,  was  incorporated  in  R.  S.  {  2406,  post,  §  4818. 
But  the  oflBce  of  Director  of  the  Geological  Survey,  under  the  Interior  Depart- 
ment was  established  by  Act  March  3,  1879,  c.  182,  §  1,  20  Stat.  894,  and  by 
further  provisions  of  that  act  the  Geological  and  Geographical  Survey  of  the 
Territories,  and  the  Geographical  and  Geological  Survey  of  the  Rocky  Mountain 
Region,  under  the  Department  of  the  Interior,  and  the  Geographical  Surveys 
West  of  the  One  Hundredth  Meridian,  under  the  War  Department,  were  dis- 
continued. This  chapter,  inserted  here  as  additional  to  the  original  chapters 
of  Title  XI  of  the  Revised  Statutes,  includes  the  provisions  of  said  Act  March 
3,  1879,  c.  182,  §  1,  and  subsequent  acts,  relating  to  the  Geological  Survey 
established  and  regulated  thereby. 

770.  Office  of  Director  established ;    ap-      777.  Topographic     surveys ;      mode      of 

pointment;  duties;  restrictions  on  marking  elevations. 

Director   and   Members   of    Sur-  778.  Reports   of   operations,   etc;     spe- 

vey.  cial    memoirs    and    reports,    and 

771.  Acting  Director.  publication,    exchange,    and    sale 

772.  Detail  of  ordnance  officers  for  sur-  thereof. 

vey.  779.  Distribution    of    topographic    and 

773.  Selection  of  scientific  employes.  geologic  maps  and  atlases. 

774.  Assignments   of   pay   by   scientific      780.  Distribution  of  maps  and  atlases 

and    other    employes    and    reim-  to  members  of  Congress, 

bursement  of  expenses.  781.  Sale  of  copies  of  cartographic  or 

775.  Purchase  of  professional  and  sci-  other    engraved    or    lithographic 

entific  books,  etc.  data. 

776.  Irrigation  surveys  in  arid  regions;      782.  Sale  of  copies  of  photographs   or 

report  of  expenditures.  lantern  slides. 

§  770.  (Act  March  3,  1879,  c.  182,  §  1.)     Office  of  Director  estab- 
lished;   appointment;    duties;    restrictions  on   Director  and 
members  of  survey. 
For  the  salary  of  the  Director  of  the  Geological  Survey,  which 
office  is  hereby  established,  under  the  Interior  Department,  who  shall 
be  appointed  by  the  President  by  and  with  the  advice  and  consent  of 
the  Senate,  six  thousand  dollars:     Provided,  That  this  officer  shall 
have  the  direction  of  the  Geological  Survey,  and  the  classification 
of  the  public  lands  and  examination  of  the  Geological  Structure,  min- 
eral resources  and  products  of  the  national  domain;    and  that  the 
Director  and  members  of  the  Geological  Survey  shall  have  no  per- 
sonal or  private  interests  in  the  lands  or  mineral  wealth  of  the  region 
under  survey,  and  shall  execute  no  surveys  or  examinations  for  pri- 
vate parties  or  corporations.     (20  Stat.  394.) 

These  were  provisions  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1880,  cited  above. 

The  work  incident  to  the  investigation  of  the  arid  regions  of  the  United 
States,  for  the  purpose  of  determining  whether  the  same  can  be  redeemed  by 
irrigation,  was  to  be  performed  by  the  Geological  Survey,  and  the  Director 
of  the  survey  was  required  on  the  first  Monday  in  December  of  each  year  to 
make  a  report  to  Congress  showing  bow  the  money  appropriated  for  said  work 
had  been  expended,  by  Act  Oct.  2,  1888,  c.  1069,  §  1,  post,  §  4696,  and  Act 
March  2,  1889,  c.  411,  §  1,  post,  §  776;  but  those  provisions  were  to  some 
extent  superseded  by  provisions  directing  the  Secretary  of  the  Interior  to  make 
examinations  and  surveys  for  location  of  irrigation  works,  contained  in  the 
Reclamation  Act  of  June  17,  1902,  c.  1093,  §  2,  post,  §  4701. 

Surveys  of  lands  designated  as  forest  reserves  by  executive  proclamation 
were  required  to  be  made  under  the  supervision  of  the  Director  of  the  Geo- 
logical Survey,  by  a  provision  of  Act  June  4,  1897,  c.  2,  §  1,  post,  §  5124. 

Before  any  lands  are  purchased  by  the  National  Forest  Reservation  Com- 
mission, they  are  to  be  examined  by  the  Geological  Survey,  and  a  report  ia 
to  be  made  showing  that  the  control  of  such  lands  will  promote  or  protect  the 
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ivigation  of  Btreams  on  whose  watersheds  they  lie,  by  Act  March  1,  1911, 
186,  S  6,  post,  §  5179. 

Surveys  for  the  completion  of  surveys  of  the  lands  in  the  Indian  Territory 
ere  to  be  conducted  under  the  supervision  of  the  Director  of  the  Geological 
urvey,  by  the  provision  for  such  surveys  of  Act  June  10,  1896,  c.  398,  §  1, 
)  Stat.  343. 

Appropriations  for  the  Director  of  the  Geological  Survey,  and  other  officers, 
to.,  are  made  by  the  annual  sundry  civil  appropriation  acts.  The  provisions 
)r  the  fiscal  year  1917  were  by  Act  July  1,  1916,  c.  209,  §  1,  39  Stat. 
All  laws  or  parts  of  laws  Inconsistent  with  rates  of  salaries  or  compensa- 
on  appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts 
re  repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employes 
ppropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensa- 
Lon  of  such  officers  or  employes,  respectively,  until  otherwise  fixed  by  an 
nnual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141,  f  6, 
06t.  f  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appropri- 
ted  for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
seal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat  1049,  are  established  and 
ontinued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
kingress,  by  {  6  of  said  act,  post,  §  3228b.  ' 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 
ct  shall  be  available  for  payment  to  any  person  receiving  more  than  one 
alary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
rith  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  {  6,  as 
mended  by  Act  Aug.  29, 1915,  c.  417,  post,  |  3230a. 

Note*  of  Doeisioiui 

It    of    ofne68.^^he    appropriation  leased  from  Dr.  J.  W.  Bulkley,  July  9, 

by  Act  June  16,  1880  (21  Stat.  1880,  and  used  as  offices  for  the  Geologi- 

274),    "for   the   expenses   of   the  cal  Survey.     (1881)  17  Op.  Atty.  Gen. 

)gical  Survey,  and  the  classification  87. 

e  public  lands,  and  examination  of  That    appropriation    not    being    "in 

geological   structures,   mineral   re-  terms**  made  for  the  rent  of  any  build- 

:es,  and  products  of   the  national  ing  or  part  of  any  building  in  the  Dis- 

in,  to  be  expended  under  the  di-  trict  of  Columbia  to  be  used  by  the  Geo- 

)n  of  the  Secretary  of  the  Interior,**  logical  Survey,  and  no  provision  there- 

t  applicable  to  the  payment  of  rent  for  being  made  elsewhere,  the  lease  of 

le  building  in  Washington,  D.  C,  July  9,  1880,  was  void.    Id. 

1.  (Act  July  31,  1894,  c.  174,  §  1.)     Acting  Director. 

he  Secretary  of  the  Interior  may  hereafter  authorize  one  of  the 
ogists  to  act  as  Director  of  the  Geological  Survey  in  the  absence 
hat  officer.     (28  Stat.  197.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
ct  for  the  fiscal  year  1895,  cited  above. 

'2.  (Act  June  16,  1880,  c.  235.)  Detail  of  ordnance  officers  for 
survey. 

he  Secretary  of  War  is  hereby  authorized  to  detail  not  exceed- 
two  officers  of  the  Ordnance  Corps  to  serve  with  the  Geological 
vey:  Provided,  That  in  his  judgment  it  can  be  done  without 
ry  to  the  service.    (21  Stat.  274.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
ear  1881,  cited  above. 

73.  (Act  July  7,  1884,  c.  332.)  Selection  of  scientific  employes, 
he  scientific  employees  of  the  Geological  Survey  shall  be  se- 
ed by  the  Director,  subject  to  the  approval  of  the  Secretary  of 
Interior  exclusively  for  their  qualifications  as  professional  ex- 
:s.     (23  Stat.  212.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
ear  1885,  cited  above. 

Appropriations  for  officers,  clerks,  and  other  employes,  scientific  assistants, 
nd  general  expenses  of  the  Geological  Survey  are  made  by  the  annual  Civil 
lervice  appropriation  acts.  The  provisions  for  the  fiscal  year  1917  were  by 
^ct  July  1,  1916,  c.  209,  {  1,  39  Stat. 

Notes  of  Deoisions 
ploy6  as   United  States   officer.—       cial  agent,  whose  service  is  not  con- 
Id  assistant  on  the  United  States       tinuous,  who  is  paid  by  the  day  when  ac- 
>gical  Survey   designated  as  spe-       tually  employed,  and  who  does  not  take 
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any  oath  of  oflSce,  iff  not  an  officer  under  the  King  of  Sweden  the  order  of   the 

the  United  States  within  the  meaning  of  "Knighthood     of     the     North     Star/' 

article  1.  |  9,  par.  8,  of  the  Constitu-  (1911)  28  Op.  Atty.  Gen.  598. 
tion,  and  he  may  therefore  accept  from 

§  774.  (Act  June  30,  1906,  c.  3914,  §  1.)     Assignments  of  pay  by 
scientific  and  other  employes  and  reimbursement  of  expenses. 

The  Secretary  of  the  Interior  is  hereby  authorized  to  permit  scien- 
tific and  other  employees  of  the  United  States  Geological  Survey, 
employed  in  the  field,  to  make  assignments  of  their  pay,  under  such 
regulations  as  he  may  prescribe,  during  such  time  as  they  may  be 
in  the  employ  of  the  United  States  Geological  Survey.  And  the  Sec- 
retary of  the  Interior  is  further  authorized,  in  his  discretion,  under 
such  regulations  as  he  may  prescribe^  to  reimburse  the  scientific  and 
other  employees  for  expenses  incurred  by  them  in  the  discharge  of 
their  duties  in  the  field  and -paid  from  their  personal  funds.  (34 
Stat.  727.) 

These  were  provisions  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1907,  cited  above. 

§  775.  (Act  June  28,  1902,  c.  1301,  §  1.)  Purchase  of  professional 
and  scientific  books,  etc. 
The  purchase  of  professional  and  scientific  books  and  periodicals 
needed  for  statistical  purposes  hereafter  by  the  scientific  divisions 
of  the  United  States  Geological  Survey  is  hereby  authorized  to  be 
made  and  paid  for  out  of  appropriations  made  for  the  said  Survey. 
(32  Stat.  455.) 

This  was  a  proviso  annexed  to  an  appropriation  for  the  purchase  of  books, 
etc.,  in  the  sundry  civil  appropriation  act  for  the  fiscal  year  1903,  cited  above. 

§  776.  (Act  March  2,  1889,  c.  411,  §  1.)  Irrigation  surveys  in  arid 
regions ;  report  of  expenditures. 
Irrigation  survey :  For  the  purpose  of  investigating  the  extent 
to  which  the  arid  region  of  the  United  States  can  be  redeemed  by 
irrigation  and  the  segregation  of  irrigable  lands  in  such  arid  region, 
and  for  the  selection  of  sites  for  reservoirs  and  other  hydraulic 
works  necessary  for  the  storage  and  utilization  of  water  for  irriga- 
tion and  for  ascertaining  the  cost  thereof,  and  the  prevention  of 
floods  and  overflows,  and  to  make  the  necessary  maps,  including 
the  pay  of  employees  in  field  and  in  office,  the  cost  of  all  instru- 
ments, apparatus,  and  materials,  and  all  other  necessary  expenses 
connected  therewith,  the  work  to  be  performed  by  the  Geological 
Survey  under  the  direction  of  the  Secretary  of  the  Interior,  *  * 
and  the  Director  of  the  Geological  Survey,  under  the  supervision  of 
the  Secretary  of  the  Interior,  shall  make  a  report  to  Congress  on 
the  first  Monday  in  December  of  each  year,  showing  in  detail  how 
the  said  money  has  been  expended,  the  amount  used  for  actual 
survey  and  engineer  work  in  the  field  in  locating  sites  for  reser- 
voirs, and  an  itemized  account  of  the  expenditures  under  this  and 
any  future  appropriation.     (25  Stat.  960.) 

These  were  provisions  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1890,  cited  above. 

The  words  omitted  here  stated  the  amount  appropriated  for  the  fiscal  year 
for  the  work  authorized. 

An  appropriation  for  the  same  purposes,  accompanied  by  provisions  similar 
to  those  of  this  act,  and  further  provisions  for  reservation  of  reservoir  sites, 
etc.,  was  made  by  the  similar  act  for  the  preceding  year,  Act  Oct.  2,  1888,  c. 
1069,  I  1,  25  Stat.  526. 

Subsequent  provisions  requiring  the  Secretary  of  the  Interior  to  make  exam- 
inations and  surveys  for  irrigation  works,  and  to  report  to  Congress  the  re- 
sults thereof,  were  made  by  the  Reclamation  Act  of  June  17,  1902,  c  1093, 
S  2,  post,  {  4701. 

Cited  without  definite  application, 
U.  S.  v.  Van  Horn  (D.  C.  1912)  197  Fed, 
6U,  612. 
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^  (Act  June  11,  1896,  c.  420,  §  1.)  Topographic  surveys ;  mode 
>f  marking  elevations. 

lited  States  Geological  Survey.  *  *  For  topographic  sur- 
in  various  portions  of  the  United  States,  *  *  Provided,  That 
ifter  in  such  surveys  west  of  the  ninety-fifth  meridian  elevations 
e  a  base  level  located  in  each  area  under  survey  shall  be  deter- 
d  and  marked  on  the  ground  by  iron  or  stone  posts  or  perma- 
bench  marks,  at  least  two  such  posts  or  bench  marks  to  be  es- 
ihed  in  each  township  or  equivalent  area,  except  in  the  forest- 
and  mountain  areas,  where  at  least  one  shall  be  established,  and 
shall  be  placed,  whenever  practicable,  near  the  township  cor- 
of  the  public-land  surveys ;  and  in  the  areas  east  of  the  ninety- 
meridian  at  least  one  such  post  or  bench  mark  shall  be  simi- 
established  in  each  area  equivalent  to  the  area  of  a  township  of 
)ublic  land  surveys.     (29  Stat.  435.) 

rhese  were  provisions  accompanying  appropriations  for  the  Geological  Sur- 
f  in  the  sundry  civil  appropriation  act  for  the  fiscal  year  1897,  cited  above. 

\.  (Act  March  3,  1879,  c.  182,  §  1.)  Reports  of  operations,  etc. ; 
special  memoirs  and  reports,  and  publication,  exchange,  and 
sale  thereof. 

e  pubHcations  of  the  Geological  Survey  shall  consist  of  the 
al  report  of  operations,  geological  and  economic  maps  illus- 
ig  the  resources  and  classification  of  the  lands,  and  reports  up- 
eneral  and  economic  geology  and  paleontology.  The  annual . 
"t  of  operations  of  the  Geological  Survey  shall  accompany  the 
al  report  of  the  Secretary  of  the  Interior.  All  special  memoirs 
■eports  of  said  survey  shall  be  issued  in  uniform  quarto  series  if 
led  necessary  by  the  Director,  but  otherwise  in  ordinary  octavos, 
e  thousand  copies  of  each  shall  be  published  for  scientific  ex- 
ges  and  for  sale  at  the  price  of  pubHcation ;  and  all  literary  and 
•graphic  materials,  received  in  exchange  shall  be  the  property 
e  United  States  and  form  a  part  of  the  library  of  the  organiza- 
and  the  money  resulting  from  the  sale  of  such  publications 
be  covered  into  the  Treasury  of  the  United  States,  under  the 
:tion  of  the  Secretary  of  the  Interior.  (20  Stat.  394.) 
These  were  further  provisions  accompanying  those  establishing  the  office  of 
[rector,  etc.,  set  forth  ante,  §  771,  of  the  sundry  civil  appropriation  act  for 
e  fiscal  year  1880,  cited  above. 

So  much  of  these  provisions  as  related  to  the  form  of  volumes,  number  of 
pies,  publishing,  and  distribution  of  reports  and  other  publications  of  the 
H)logical  Survey  was  superseded  by  the  provisions  in  regard  thereto  of  the 
neral  Printing  and  Binding  Act  of  Jan.  12,  1895,  c.  23,  §§  73,  79,  post,  §§ 
>67,  7149,  and  of  subsequent  acts,  set  forth  post,  under  Title  XLV,  "Public 
rinting,  Advertisements,  and  Public  Documents,"  especially  those  of  Res. 
ay  16,  1902,  No.  22,  post,  §  7104. 

Subsequent  provisions  relating  to  the  scientific  reports  known  as  mono- 
aphs  and  bulletins,  requiring  specific  estimates  and  appropriations  therefor, 
intained  in  Act  Aug.  4,  1886,  c.  902,  §  1,  24  Stat  255,  and  regulating  the 
Btribution  of  special  memoirs  and  reports  to  public  libraries,  Res.  March  3, 
187,  No.  16,  24  Stat.  647,  were  incorporated  in  and  superseded  by  the  similar 
'ovisions  of  the  general  Printing  and  Binding  Act  of  Jan.  12,  1895,  c.  23, 
79,  post,  §  7149. 

The  Director  was  authorized  to  furnish  transfers  or  copies  of  cartographic 
'  other  engraved  or  lithographic  data  in  the  division  of  engraving  and  print- 
g  of  the  Survey,  on  payment  therefor,  by  a  provision  of  Act  June  30,  1906, 
3914,  §  1,  post,  §  781. 

The  Director   was   required    to   furnish   copies   of   photographs   or  lantern 
Ides  in  the  possession  of  the  Survey,  on  payment  therefor,  by  a  provision 
Act  March  4,  1909,  c.  299,  §  1,  post,  §  782. 

9.  (Res.  Feb.  18,  1897,  No.  13,  §  1.)  Distribution  of  topo- 
graphic  and  geologic  maps  and  atlases. 

lat  the  Director  of  the  Geological  Survey  be,  and  is  hereby, 
orized  and  directed,  on  the  approval  of  the  Secretary  of  the 
rior,  to  dispose  of  the  topographic  and  geologic  maps  and  at- 
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lases  of  the  United  States,  made  and  published  by  the  Geological 
Survey,  at  such  prices  and  under  such  regulations  as  may  from  time 
to  time  be  fixed  by  him  and  approved  by  the  Secretary  of  the 
Interior;  and  that  a  number  of  copies  of  each  map  or  atlas,  not 
exceeding  five  hundred,  shall  be  distributed  gratuitously  among 
foreign  governments  and  Departments  of  our  own  Government, 
to  literary  and  scientific  associations,  and  to  such  educational  insti- 
tutions or  libraries  as  may  be  designated  by  the  Director  of  the 
Survey  and  approved  by  the  Secretary  of  the  Interior.  (29  Stat 
701.) 

This  resolation,  containing  this  section  and  the  section  next  following,  was 

entitled    "Joint   resolution   providing   for  the   distribution  of   the  maps   and 

atlases  of  the  Geological  Survey." 
A   previous   provision,    authorizing   the   sale   of   topographical    maps    with 

text  at  cost  and  ten  per  centum  added,  contained  in  Act  June  11,  1896,  c 

420,  §  1,  29  Stat.  436,  was  superseded  by  this  act. 

§  780.  (Res.  Feb.  18,  1897,  No.  13,  §  2.)  Distribution  of  maps  and 
atlases  to  members  of  Congress. 
That  one  copy  of  each  map  and  atlas  shall  be  sent  to  each  Sena- 
tor and  each  Representative  and  Delegate  in  Congress,  if  published 
within  his  term ;  and  that  a  second  copy  shall  be  placed  at  the  dis- 
posal of  each  such  Senator,  Representative,  and  Delegate.  (29 
Stat.  701.) 

§  781.  (Act  June  30,  1906,  c.  3914,  §  1.)     Sale  of  copies  of  carto- 
graphic or  other  engraved  or  lithographic  data. 

The  Director  of  the  Geological  Survey  shall,  if  the  regular  map 
work  of  the  Survey  is  in  no  wise  interfered  with  thereby,  hereafter 
furnish  to  any  person,  concern,  institution,  State  or  foreign  govern- 
ment, that  shall  pay  in  advance  the  whole  cost  thereof  with  ten  per 
centum  added,  transfers  or  copies  of  any  cartographic  or  other  engraved 
or  lithographic  data  in  the  division  of  engraving  and  printing  of  the 
Survey,  and  the  moneys  received  by  the  Director  for  such  transfers 
or  copies  shall  be  deposited  in  the  Treasury.    (34  Stat.  727.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1907,  cited  above. 

§  782.  (Act  March  4,  1909,  c.  299,  §  1.)  Sale  of  copies  of  photo- 
graphs  or  lantern  slides. 
The  Director  of  the  Geological  Survey  shall  hereafter  furnish  to  any 
person,  concern,  or  institution,  in  the  interest  of  education  and  the  dis- 
semination of  knowledge,  that  shall  pay  in  advance  the  whole  cost  of 
material  and  services  thereof,  copies  of  any  photographs  or  lantern 
slides  in  the  possession  of  the  United  States  Geological  Survey;  and 
the  moneys  received  by  the  director  for  the  same  shall  be  deposited  in 
the  United  States  Treasury.    (35  Stat.  989.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1910,  cited  above. 
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CHAPTER  NINE  B 
The  Bureau  of  Mines 

This  chapter,  inserted  here  as  additional  to  the  original  chapters  of  Title 
SI  of  the  Revised  Statutes,  includes  the  provisions  in  force  relating  to  the 
Bureau  of  Mines,  which  was  established  in  the  Department  of  the  Interior 
yy  Act  May  16,  1910,  c.  240,  36  Stat.  369.  That  act  was  amended  by  a 
provision  of  Act  June  25,  1910,  c.  384,  §  1,  36  Stat.  743,  which  repealed 
lart  of  it,  and  was  again  amended  by  Act  Feb.  25,  1913,  c.  72,  37  Stat  681, 
JO  read  as  set  forth  therein.  The  provisions  of  said  last-mentioned  act  su- 
)ersede  entirely  those  of  the  original  act  and  the  previous  amendment,  and 
ire  set  forth  here,  together  with  the  later  provisions  relating  thereto,  as  the 
law  in  force  relating  to  the  Bureau, 

Sec. 

members   of  Bureau  as   to  per- 
sonal   interest    in    mines,    etc.; 
temporary   employment   of   engi- 
neers or  other  experts. 
787.  Fees    for    tests    or    investigations 
other  than  for  the  United  States 
or  state  governments. 
787a.  Additional  mining  experiment  sta- 
tions and  mine  safety  stations; 
duties;    limit  of  number  to  be 
established    in    any    one    fiscal 
year. 
787b.  Lands,  buildings,  etc.,  contributed 
from  States  cooperating  in  car- 
rying out  this  act. 
787c.  Headquarters  of  mine  rescue  cars, 
etc. ;    donations  of  lands,  etc. ; 
lease  of  lands,  etc. 


Establishment  of  Bureau;    Direc- 
tor,   his    qualifications,    appoint- 
ment,  and   salary;    experts   and 
other  employes. 
.  Details  of  employees  for  service 
in  Washington,  D.  C. ;  payment 
of  expenses  or  per  diem;    re- 
ports of  details, 
u  Absence  of  Director;    Assistant 
Director  to  perform  duties ;  des- 
ignation of  officer  to  act  in  ab- 
sence of  Director  and  Assistant 
Director. 
Duties  of  Bureau. 
Reports  by  Director  of  Investiga- 
tions   and   Recommendations    by 
Bureau. 
Restrictions    upon    Director    and 


33.  (Act  Feb.  25,  1913,  c.  72,  §  1.)     Establishment  of  Bureau; 

Director,  his  qualifications,  appointment,  and  salary;   experts 

and  other  employes. 

here  is  hereby  established  in  the  Department  of  the  Interior 
ireau  of  mining,  metallurgy,  and  mineral  technology,  to  be  des- 
ited  the  Bureau  of  Mines,  and  there  shall  be  a  director  of  said 
eau,  who  shall  be  thoroughly  equipped  for  the  duties  of  said 
:e  by  technical  education  and  experience  and  who  shall  be  ap- 
ited  by  the  President,  by  and  with  the  advice  and  consent  of 
Senate,  and  who  shall  receive  a  salary  of  six  thousand  dollars 
annum ;  and  there  shall  also  be  in  the  said  bureau  such  experts 

other  employees,  to  be  appointed  by  the  Secretary  of  the  In- 
or,  as  may  be  required  to  carry  out  the  purposes  of  this  Act 
Lccordance  with  the  appropriations  made  from  time  to  time  by 
igress  for  such  purposes.    (37  Stat.  681.) 

This  section  and  §§  784-787,  post,  were  sections  1-6  of  an  act,  cited 
ibove,  amending  Act  May  16,  1910,  c.  240,  36  Stat.  369,  which  estab- 
ished  in  the  Department  of  the  Interior  a  Bureau  of  Mines,  to  read 
LS  set  forth  in  these  sections.  These  provisions,  therefore,  superseded  those 
it  said  original  act  and  the  provision  of  Act  June  25,  1910,  c.  384,  §  1,  36 
Stat.  743,  repealing  part  thereof. 

The  provisions  of  section  1  of  said  original  act  authorized  the  Bureau  and 
provided  for  the  Director  and  experts  and  other  employes  therein,  and  section 
\  defined  the  duties  of  the  Bureau.  They  were  superseded  by  the  more  compre- 
lensive  provisions,  relating  to  the  same  matters,  of  this  section  and  the 
lection  next  following. 

Section  3  of  said  original  act  required  the  Secretary  of  the  Interior  to 
>rovide  the  Bureau  with  furnished  offices  in  the  city  of  Washington,  books, 
fecords,  stationery,  etc.,  and  such  assistants,  clerks,  etc.,  and  other  employes 
LS  might  be  necessary.  Provisions  for  the  officers,  clerks,  and  other  em- 
ployes and  for  the  expenses  of  the  Bureau  are  made  annually  in  the  sundry 
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civil  appropriation  acts.  Appropriations  for  the  fiscal  year  1017  were  by 
Act  July  1,  1916,  c.  209,  §  1,  39  Stat 

Section  4  of  said  origrinal  act  transferred  from  the  Geological  Survey  to  the 
Bureau  the  supervision  of  certain  investigations,  etc.  It  was  repealed  in 
part  by  the  provision  of  Act  June  25,  1910,  c.  384,  §  1,  mentioned  above. 
It  may  be  regarded  as  executed. 

Section  5  of  said  original  act  provided  that  "nothing  in  this  Act  shall  be 
construed  as  in  any  way  granting  to  any  officer  or  employ^  of  the  Bureau  of 
Mines  any  right  or  authority  in  connection  with  the  inspection  or  supervision 
of  mines  or  metallurgical  plants  in  any  State." 

Notes  of  Deoisions 


Transfer  of  buildings  and  apparatus 
to  bureau. — Certain  equipment,  among 
which  is  a  10,000,000- pound  testing  ma- 
chine, which  was  purchased  by  the  De- 
partment of  the  Interior  for  investigat- 
ing structural  materials,  is  the  prop- 
erty of  the  United  States,  and  under 
existing  law  cannot  be  transferred  to 
the  Bureau  of  Mines',  but  should  be 
transferred  to  the  Bureau  of  Standards 
of  the  Department  of  Commerce  and 
Labor  in  order  that  it  may  be  applied  to 
the  specific  purpose  for  which  it  was  au- 
thorized.    (1911)  28  Op.  Atty.  Gen.  549. 

The  Superintendent  of  the  Library 
Building  and  Grounds  has  no  authority 
to  transfer  certain  disused  portions  of 
the  lighting  and  heating  plant  of  the 
Library  of  Congress  to  the  Bureau  of 
Mines  of  the  Department  of  the  Inte- 
rior.    (1912)  29  Op.  Atty.  Gen,  524. 

Purchase  of  land.— The  validity  of  the 
titles  to  the  lands'  proposed  to  be  ac- 
quired for  mine  rescue  work  should  be 
submitted  to  the  Attorney  General. 
(1910)  28  Op.  Atty.  CJen.  413. 

Moneys  appropriated  for  the  main- 
tenance of  the  Bureau  of  Mines  may  be 
expended  in  the  erection  of  temporary 
structures*  on  land  acquired  by  the  Unit- 
ed States  for  mine  rescue  work.    Id. 

The  former  Acts  of  May  16,  1910  (36 


i  — 


Stat  369),  establishing  a  Bureau  of 
Mines,  and  of  June  25,  1910  (36  Stat. 
742),  making  appropriation  for  its 
maintenance,  did  not  authorize  the  pur- 
chase of  land  for  mine  rescue  sta- 
tions.   Id. 

Lands,  or  interest  in  lands,  acquired 
by  the  United  States  without  considera- 
tion, or  for  a  mere  nominal  sum,  do  not 
evidence  a  purchase  within  the  meaninfr 
of  section  355,  It  S.,  post,  {  6902.     Id. 

The  leasing  of  a  mine  in  Pennsylvania 
by  the  United  States  on  a  cash  payment 
of  $1,500,  for  experimentations  in  mine 
rescue  work,  cons-titutes  a  purchase  of 
land  within  the  meaning  of  section  3736, 
R.  S.,  post,  §  6S89,  which  provides  that 
no  land  shall  be  purchased  on  account  of 
the  United  States  except  under  a  law 
authorizing  such  purchase.  (1910)  28 
Op.  Atty.  Gen.  463. 

The  statement  in  the  opinion  of  Sep- 
tember 15,  1910  (28  Op.  Atty.  Gen. 
413),  that  it  would  be  a  wise  precaution 
to  have  the  titles  to  tracts  of  land  to 
be  acquired  submitted  to  the  Attorney 
General  for  his  opinion  as  to  validity, 
regardless  of  whether  section  355,  R.  S., 
post,  §  6902,  be  applicable  or  not,  con- 
tains no  intimation  that  when  section 
355  does  not  apply  the  opinion  of  the 
Attorney  General  is  not  necessary.    Id. 

§  783a.  (Act  July  1,  1916,  c.  209,  §  1.)  Details  of  employees  for 
service  in  Washington,  D.  C. ;  payment  of  expenses  or' per  diem ; 
reports  of  details. 
Persons  employed  during  the  fiscal  year  nineteen  hundred  and 
seventeen  in  field  work,  outside  of  the  District  of  Columbia,  under 
the  Bureau  of  Mines,  may  be  detailed  temporarily  for  service  in 
Washington,  District  of  Columbia,  for  purposes  of  preparing  re- 
sults of  their  field  work;  all  persons  so  detailed  shall  be  paid  in  ad- 
dition to  their  regular  compensation  only  their  actual  traveling  ex- 
penses or  per  diem  in  lieu  of  subsistence  in  going  to  and  returning 
therefrom:  Provided,  That  nothing  herein  shall  prevent  the  pay- 
ment to  employees  of  the  Bureau  of  Mines  their  necessary  expenses 
or  per  diem,  in  lieu  of  subsistence  while  on  temporary  detail  in 
Washington,  District  of  Columbia,  for  purposes  only  of  consulta- 
tion or  investigations  on  behalf  of  the  United  States.  All  details 
made  hereunder,  and  the  purposes  of  each,  during  the  preceding 
fiscal  year,  shall  be  reported  in  the  annual  estimates  of  appropria- 
tions to  Congress  at  the  beginning  of  each  regular  session  thereof. 
(39  Stat.) 

This  was  a  provision  in  the  sundry  dvil  appropriation  act  for  the  fiscal  year 
1917,  cited  above.    It  was  repeated  in  prior  appropriation  acts. 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensation 
appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts  are 
repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employes  ap- 
propriated for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensa- 
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tion  of  such  oflScers  or  employes,  respectively,  until  otherwise  fixed  by  an 
annual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141,  §  6, 
post,  §  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for 
the  fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat.  1049,  are  established 
and  continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for 
by  Congress,  by  §  6  of  said  act,  post,  §  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 
act  shall  be  available  for  payment  to  any  per^n  receiving  more  than  one 
salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c  117,  §  6,  as 
amended  by  Act  Aug.  29,  1915,  c.  417,  post,  §  3230a. 

§  783b.  (Act  July  1,  1916,  c.  209,  §  1.)     Absence  of  Director;  As- 
sistant  Director  to  perform  duties ;  designation  of  officer  to  act 
in  absence  of  Director  and  Assistant  Director. 
Hereafter  in  the  absence  of  the  Director  of  the  Bureau  of  Mines 
the  assistant  director  of  said  bureau  shall  perform  the  duties  of  the 
director  during  the  latter's  absence,  and  in  the  absence  of  the  Di- 
rector and  of  the  Assistant  Director  of  the  Bureau  of  Mines  the 
Secretary  of  the  Interior  may  designate  some  officer  of  said  bureau 
to  perform  the  duties  of  the  director  during  his  absence.     (39  Stat.) 
This  was  a  provision  in  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1917,  cited  above. 

§  784.  (Act  Feb.  25,  1913,  c.  72,  §  2.)     Duties  of  Bureau. 

It  shall  be  the  province  and  duty  of  the  Bureau  of  Mines,  sub- 
ject to  the  approval  of  the  Secretary  of  the  Interior,  to  conduct 
inquiries  and  scientific  and  technologic  investigations  concerning 
mining,  and  the  preparation,  treatment,  and  utilization  of  mineral 
substances  with  a  view  to  improving  health  conditions,  and  in- 
creasing safety,  efficiency,  economic  development,  and  conserving 
resources  through  the  prevention  of  waste  in  the  mining,  quarrying, 
metallurgical,  and  other  mineral  industries;    to  inquire  into  the 
economic  conditions  affecting  these  industries;   to  investigate  ex- 
plosives and  peat ;  and  on  behalf  of  the  Government  to  investigate 
^he  mineral  fuels  and  unfinished  mineral  products  belonging  to,  or 
^or  the  use  of,  the  United  States,  with  a  view  to  their  most  efficient 
'Hining,  preparation,  treatment  and  use ;  and  to  disseminate  infor- 
mation concerning  these  subjects  in  such  manner  as  will  best  carry 
^^t  the  purposes  of  this  Act.    (37  Stat^  681.) 
See  notes  to  §  783,  ante. 

S  785.  (Act  Feb.  25,  1913,  c.  72,  §  3.)     Reports  by  Director  of  In- 
vestigations  and  Recommendations  by  Bureau. 
The  director  of  said  bureau  shall  prepare  and  publish,  subject 
^Q  the  direction  of  the  Secretary  of  the  Interior,  under  the  appro- 
priations made  from  time  to  time  by  Congress,  reports  of  inquiries 
and  investigations,  with  appropriate  recommendations  of  the  bu- 
reau, concerning  the  nature,  causes,  and  prevention  of  accidents, 
and  the  improvement  of  conditions,  methods,  and  equipment,  with 
special  reference  to  health,  safety,  and  prevention  of  waste  in  the 
mining,   quarrying,   metallurgical,   and  other   mineral    industries; 
the  use  of  explosives  and  electricity,  safety  methods  and  appliances, 
and  rescue  and  first-aid  work  in  said  industries;   the  causes  and 
prevention  of  mine  fires;    and  other  subjects  included  under  the 
provisions  of  this  Act.     (37  Stat.  681.) 
See  notes  to  §  783,  ante. 

§  786.  (Act  Feb.  25,  1913,  c.  72,  §  4.)     Restrictions  upon  Director 
and  members  of  Bureau  as  to  personal  interest  in  mines,  etc. ; 
temporary  employment  of  engineers  or  other  experts. 
In  conducting  inquiries  and  investigations  authorized  by  this 

Act  neither  the  director  nor  any  member  of  the  Bureau  of  Mines 
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shall  hav«  any  personal  or  private  interest  in  any  mine  or  the 
products  of  any  mine  under  investigation,  or  shall  accept  employ- 
ment from  any  private  party  for  services  in  the  examination  of  any 
mine  or  private  mineral  property,  or  issue  any  report  as  to  the 
valuation  or  the  management  of  any  mine  or  other  private  mineral 
property:  Provided,  That  nothing  herein  shall  be  construed  as 
preventing  the  temporary  employment  by  the  Bureau  of  Mines,  at 
a  compensation  not  to  exceed  ten  dollars  per  day,  in  a  consulting 
capacity  or  in  the  investigation  of  special  subjects,  of  any  engineer 
or  other  expert  whose  principal  professional  practice  is  outside  of 
such  employment  by  said  bureau.  (37  Stat.  682.) 
See  notes  to  §  783,  ante. 

§  787.  (Act  Feb.  25,  1913,  c.  72,  §  5.)     Fees  for  tests  or  investiga- 
tions other  than  for  the  United  States  or  state  governments. 
For  tests  or  investigations  authorized  by  the  Secretary  of   the 
Interior  under  the  provisions  of  this  Act,  other  than  those  per- 
formed for  the  Government  of  the  United  States  or  State  govern- 
ments within  the  United  States,   a  reasonable  fee  covering   the 
necessary  expenses  shall  be  charged,  according  to  a  schedule  pre- 
pared by  the  Director  of  the  Bureau  of  Mines  and  approved   by 
the  Secretary  of  the  Interior,  who  shall  prescribe  rules  and  regu- 
lations under  which  such  tests  and  investigations  may  be  made. 
All  moneys  received  from  such  sources  shall  be  paid  into  the  Treas- 
ury to  the  credit  of  miscellaneous  receipts.     (37  Stat.  682.) 
See  notes  to  §  783,  ante. 

§  787a.  (Act  March  3,  1915,  c.  95,  §  1.)  Additional  mining 
experiment  stations  and  mine  safety  stations;  duties;  limit 
of  nmnber  to  be  established  in  any  one  fiscal  year. 
The  Secretary  of  the  Interior  is  hereby  authorized  and  directed 
to  establish  and  maintain  in  the  several  important  mining  regions 
of  the  United  States  and  the  Territory  of  Alaska,  as  Congress  may 
appropriate  for  the  necessary  employees  and  other  expenses,  under 
the  Bureau  of  Mines  and  in  accordance  with  the  provisions  of  the 
Act  establishing  said  bureau,  ten  mining  experiment  stations  and 
seven  mine  safety  stations,  movable  or  stationary,  in  addition  to 
those  already  established,  the  province  and  duty  of  which  shall  be 
to  make  investigations  and  disseminate  information  with  a  view 
to  improving  conditions  in  the  mining,  quarrying,  metallurgical, 
and  other  mineral  industries,  safeguarding  life  among  employees, 
preventing  unnecessary  waste  of  resources,  and  otherwise  contrib- 
uting to  the  advancement  of  these  industries :  Provided,  That  not 
more  than  three  mining  experiment  stations  and  mine  safety  sta- 
tions hereinabove  authorized  shall  be  established  in  any  one  fiscal 
year  under  the  appropriations  made  therefor.    (38  Stat.  959.) 

This  section  and  the  section  next  following  was  an  act  entitled  an  "Act  to 
provide  for  the  establishment  and  maintenance  of  mining  experiment  and  mine 
safety  stations  for  making  investigations  and  disseminating  information  among 
employes  in  mining,  quarrying,  metallurgical,  and  other  mineral  industries^ 
and  for  other  purposes,"  cited  above. 

§  787b.  (Act    March    3,    1915,    c.    95,    §    2.)     Lands,    buildings, 
etc.,  contributed  from  States  cooperating  in  carrying  out  this 
act. 
The  Secretary  of  the  Interior  is  hereby  authorized  to  accept 

lands,  buildings,  or  other  contributions  from  the  several  States 

offering  to  cooperate  in  carrying  out  the  purposes  of  this  Act    (38 

Stat.  959.) 
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§  787c.  (Act  July  1,  1916,  c.  209,  §  1.)     Headquarters  of  nrine  res- 
cue cars,  etc. ;  donations  of  lands,  etc. ;  lease  of  lands,  etc. 
For  purchase  or  lease  of  necessary  land,  where  and  under  such 
conditions  as  the  Secretary  of  the  Interior  may  direct,  for  the  head- 
quarters of  mine  rescue  cars  and  construction  of  necessary  railway 
sidings  and  housing  for  the  same,  or  as  the  site  of  an  experimental 
mine  and  a  plant  for  studying  explosives,    *    *:     Provided,  That 
the  Secretary  of  the  Interior  is  authorized  to  accept  any  suitable 
^and  or  lands,  buildings,  or  improvements,  that  may  be  donated  for 
aid  purpose,  and  to  enter  into  leases  for  periods  not  exceeding  ten 
ears,  subject  to  annual  appropriations  by  Congress.    (39  Stat.) 

This  was  a  provision  in  the  sundry  civil  appropriation  act  for  the  fiscal  year 
19X7,  cited  above. 


CHAPTER  NINE  C 
The  National  Park  Service 

rrfaifl  chapter,  inserted  here  as  additional  to  the  original  chapters  of  Title 
XJ  of  the  Revised  Statutes,  includes  the  provisions  of  Act  Aug.  25,  1916,  c. 
408,  entitled  "An  act  to  establish  a  National  Park  Service,  and  for  other  pur- 
poses." 

i7d. 


l^ational  Park  Service ;  creation ; 
director;  appointment;  salary; 
assistant  director ;  appointment 
and  salary;  chief  clerk;  ap- 
pointment and  salary;  drafts- 
man ;  appointment  and  salary  ; 
other  employees;  limitation  on 
expenditure  for  salaries  in  Dis- 
trict of  Columbia;  purpose  of 
National  Park  Service. 
[e»l^  Supervision,  management,  and 
control  by  director  of  national 
parks,  reservations,  and  monu- 
ments; cooperation  of  Secre- 
tary of  Agriculture  in  supervi- 
sion,   etc.,    of    national    monu- 


Sec 

ments    contiguous    to    national 
forests. 

787f.  Rules  and  regulation  for  use  and 
management  of  parks,  monu- 
ments and  reservations  made 
and  published  by  Secretary  of 
Interior ;  violations  of  rules  and 
regulations ;  punishment ;  sale 
and  disposition  of  timber  on 
parks,  etc. ;  destruction  of  detri- 
mental animal  and  plant  life; 
grant  of  privileges,  leases,  and 
permits;    grazing  of  live  stock. 

787g.  Rights  of  way  through  public 
lands,  forest  and  other  reserva- 
tions, etc. 


§  787d.  (Act  Aug.  25,  1916,  c.  408,  §  1.)     National  Park  Service; 
creation;*  director;   appointmient ;    salary;    assistant  director; 
appointment  and  salary;  chief  clerk;  appointment  and  salary; 
draftsman;  appointment  and  salary ^  o^er  employees ;  limita- 
tion on  expenditure  for  salaries  in  District  of  Colimibia;  pur- 
pose of  National  Park  Seirvice. 
There  is  hereby  created  in  the  Department  of  the  Interior  a  service 
to  be  called  the  National  Park  Service,  which  shall  be  under  the  charge 
of  a  director,  who  shall  be  appointed  by  the  Secretary  and  who  shall 
receive  a  salary  of  $4,500  per  annum.    There  shall  also  be  appointed 
by  the  Secretary  the  following  assistants  and  other  employees  at  the 
salaries  designated :    One  assistant  director,  at  $2,500  per  annum ;  one 
chief  clerk,  at  $2,000  per  annum;    one  draftsman,  at   $1,800  per 
anniun ;  one  messenger,  at  $600  per  annum ;  and,  in  addition  thereto, 
such  other  employees  as  the  Secretary  of  the  Interior  shall  deem 
necessary;    Provided,  That  not  more  than  $8,100  anmially  shall  be 
expended  for  salaries  of  experts,  assistants,  and  employees  within  the 
District  of  Columbia  not  herein  specifically  enumerated  unless  previous- 
ly authorized  by  law.    The  service  thus  established  shall  promote  and 
regulate  the  use  of  the  Federal  areas  known  as  national  parks,  mon- 
uments, and  reservations  hereinafter  specified  by  such  means  and  meas- 
ures as  conform  to  the  fundamental  purpose  of  the  said  parks,  monu- 
ments, and  reservations,  which  purpose  is  to  conserve  the  scenery  and 
1  U.S.CoMP.'16-28  (433) 
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the  natural  and  historic  objects  and  the  wild  life  therein  and  to  provide 
for  the  enjoyment  of  the  same  in  such  manner  and  by  such  means  as 
will  leave  them  unimpaired  for  the  enjoyment  of  future  generations. 
(39  Stat.) 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensation 
appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts  are 
repealed,  and  the  rates  of  salaries  or  compensation  of  oflElcers  or  employ^  ap- 
propriated for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensa- 
tion of  such  officers  or  employes,  respectively,  until  otherwise  fixed  by  an 
annual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141,  {  6, 
post,  §  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat.  1049,  are  established  and 
continued  from  year  to  year  to  the  extent  that  they  ar^  appropriated  for  by 
Congress,  by  §  6  of  said  act,  post,  §  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by 
any  act  shall  be  available  for  payment  to  any  person  receiving  more  than 
one  salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per 
annum,  with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  { 
6,  as  amended  by  Act  Aug.  29,  1915,  c.  417,  post,  §  3230a. 
See  note  at  the  beginning  of  this  chapter. 

§  787e.  (Act  Aug.  25, 1916,  c.  408,  §  2.)     Supervision,  management, 
and  control  by  director  of  national  parks,  reservations  atndf 
monuments;    cooperation  of  Secretary  of  Agriculture  in  su- 
pervision, etc.,  of  national  monuments  contiguous  to  national 
forests. 
The  director  shall,  under  the  direction  of  the  Secretary  of  the 
Interior,  have  the  supervision,  management,  and  control  of  the  sev- 
eral national  parks  and  national  monuments  which  are  now  under  the 
jurisdiction  of  the  Department  of  the  Interior,  and  of  the  Hot  Springs 
Reservation  in  the  State  of  Arkansas,  and  of  such  other  national 
parks  and  reservations  of  like  character  as  may  be  hereafter  created 
by  Congress:     Provided,  That  in  the  supervision,  management,  and 
control  of  national   monuments   contiguous   to  national   forests   the 
Secretary  of   Agriculture   may  cooperate  with   said   National   Park 
Service  to  such  extent  as  may  be  requested  by  the  Secretary  of  the 
Interior.    (39  Stat.) 

See  notes  to  §  787d,  ante. 

§  787f.  (Act  Aug.  25,  1916,  c.  408,  §  3.)     Rules  and  regulation  for 
use  and  management  of  parks,  monum/ents  and  reservations 
made  and  published  by    Secretary  of  Interior;    violations  of 
rules  and  reg^ations;    punishment;    sale  and  disposition  of 
timber  on  parks,  etc.;   destruction  of  detrimental  animal  and 
plant  life ;  grant  of  privileges,  leases,  and  permits ;   grazing  of 
live  stock. 
The  Secretary  of  the  Interior  shall  make  and  publish  such  rules  and 
regulations  as  he  may  deem  necessary  or  proper  for  the  use  and  man- 
agement of  the  parks,  monuments,  and  reservations  under  the  juris- 
diction of  the  National  Park  Service,  and  any  violations  of  any  of  the 
rules  and  regulations  authorized  by  this  Act  shall  be  punished  as  pro- 
vided for  in  section  fifty  of  the  Act  entitled  "An  Act  to  codify  and 
amend  the  penal  laws  of  the  United  States,"  approved  March  fourth, 
nineteen  hundred  and  nine,  as  amended  by  section  six  of  the  Act  of 
June  twenty-fifth,   nineteen   hundred   and  ten   (Thirty-sixth    United 
States  Statutes  at  Large,  page  eight  hundred  and  fifty-seven).    He  may 
also,  upon  terms  and  conditions  to  be  fixed  by  him,  sell  or  dispose  of 
timber  in  those  cases  where  in  his  judgment  the  cutting  of  such  tim- 
ber is  required  in  order  to  control  the  attacks  of  insects  or  diseases 
or  otherwise  conserve  the  scenery  or  the  natural  or  historic  objects 
in  any  such  park,  monument,  or  reservation.     He  may  also  provide 
in  his  discretion  for  the  destruction  of  such  animals  and  of  such  plant 
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life  as  may  be  detrimental  to  the  use  of  any  of  said  parks,  monu- 
ments, or  reservations.  He  may  also  grant  privileges,  leases,  and 
permits  for  the  use  of  land  for  the  accommodation  of  visitors  in  the 
various  parks,  monuments,  or  other  reservations  herein  provided  for, 
but  for  periods  not  exceeding  twenty  years ;  and  no  natural  curiosi- 
ties, wonders,  or  objects  of  interest  shall  be  leased,  rented,  or  granted 
to  anyone  on  such  terms  as  to  interfere  with  free  access  to  them  by 
the  public :  Provided  however,  That  the  Secretary  of  the  Interior  may, 
under  such  rules  and  regulations  and  on  such  terms  as  he  may  pre- 
scribe, grant  the  privilege  to  graze  live  stock  within  any  national  park, 
monument,  or  reservation  herein  referred  to  when  in  his  judgment 
such  use  is  not  detrimental  to  the  primary  purpose  for  which  such 
park,  monument,  or  reservation  was  created,  except  that  this  provi- 
sion shall  not  apply  to  the  Yellowstone  National  Park.    (39  Stat.) 

See  notes  to  §  787d,  ante. 
§  787g.  (Act  Aug.  25,  1916,  c.  408,  §  4.)     Rights  of  way  through 

public  lands,  forest  and  other  reservations,  etc. 
Nothing  in  this  Act  contained  shall  affect  or  modify  the  provisions 
oi  the  Act  approved  February  fifteenth,  nineteen  hundred  and  one,  en- 
titled "An  Act  relating  to  rights  of  way  through  certain  parks,  res- 
ervations, and  other  public  lands."    (39  Stat.) 

The  act  referred  to  In  this  section  is  Act  Feb.  15,  1001,  c.  372,  post,  §  4946. 

See  notes  to  §  787d,  ante. 
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This  title,  as  enacted  in  the  Revised  Statutes,  was  not  divided  into  chap- 
ters, and  contained  only  ten  sections.  Subsequent  provisions  relating  to  the 
department,  especially  those  establishing  or  affecting  separate  bureaus  there- 
in, are  numerous  and  important.  For  convenience  the  sections  of  the  Revined 
Statutes,  with  subsequent  provisions  relating  to  the  department,  its  officers, 
clerks,  employes,  etc.,  generally,  are  placed  in  chapter  A;  and  provisions  ap- 
plicable only  to  particular  bureaus  are  souped  in  the  subsequent  chapters 
under  the  titles  of  the  Bureaus. 


Chap.  Sec. 

A.  The  Department  and  the  Secretary  of  Agriculture 7^ 

B.  The  Weather  Bureau   840 

Cn    The  Bureau  of  Animal  industry 860 


CHAPTER  A 
The  Department  and  the  Secretary  of  Agriculture 

The  Department,  as  established  \  under  the  Revised  Statutes,  was  not  in- 
cluded among  the  Executive  Departments,  and  was  under  charge  of  a  Com- 
missioner of  Agriculture.  It  was  made  an  Ejxecutive  Department,  under  a 
Secretary  of  Agriculture,  by  Act  Feb.  9,  1889,  c.  122,  post,  §§  789-792. 


Sec. 

788.  Establishment  of  the  Department 

of  Agriculture. 

789.  Department    to    be    an    Executive 

Department   under    Secretary   of 
Agriculture. 
79(X  Assistant    Secretary    of    Agricul- 
ture. 

791.  Salaries. 

792.  Laws    applicable    to   Department 

continued  in  force. 

793.  Clerks  and  employes. 

794.  Officers  and  employes. 

795.  Bureaus  of  Soils,  of  Forestry,  of 

Chemistry,  and  of  Plant  Indus- 
try. 
795a.  Bureau  of  Crop  Estimates. 

796.  Disbursing     clerk,     administrative 

officer  of  fiscal  affairs  of  depart- 
ment; deputy  disbursing  clerk, 
his  authority,  bond,  and  liabili- 
ties. 

797.  Payment    from    appropriations    of 

additional  compensation  to  offi- 
cers or  employes  of  Government, 
forbidden. 

798.  Promotions    without    examination 

of  laborers  transferred  to  classi- 
fied service. 

799.  Appointments,      promotions,      and 

changes  in  salaries  paid  out  of 
lump  funds. 

800.  Maximum   salary   of  scientific  in- 

vestigators, etc.,  paid  from  gen- 
eral appropriation. 
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801.  Salary  of  each  employ^  to  be  paid 

from  roll  of  bureau,  etc.,  in 
which  he  is  working. 

802.  Compensation  of  officers  and   em- 

ployes to  be  at  rates  specified  in 
act. 

803.  Details  of  employes  from  office  of 

Secretary. 

804.  Details  of  law  clerks. 

805.  Details  of  employes  from   and   to 

library  and  bureaus  and  offices 
of  tb«  Department. 

806.  Details  of  employes  from  and   to 

Division  of  Accounts  and  Dis- 
bursements and  bureaus  and  offi- 
ces of  the  Department. 

807.  Leaves    of    absence    to    employes 

outside  of  city  of  Washington. 
807a.  Leaves  of  absence  to  employes  as- 
signed   to    permanent    duty    in 
Alaska,    Hawaii,    Porto    Rico, 
and  Guam. 

808.  Assignment  of  pay  by  employes. 

809.  Purchase  of  mileage  and  mileage 

books  from  appropriations  for 
traveling  expenses. 

810.  Traveling  expenses,  etc.,  of  officers 

and  employes  transferred  from 
one  official  station  to  another. 

811.  Expenses  of  officials  and  employes 

traveling  on  official  business;  per 
diem  in  lieu  of  subsistence,  etc 

812.  Reimbursement    of     officials    and 

employes  for  expenses  for  street- 
car fares. 
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lis,    J^urcbusea    for    bureaus    from    ap*      S30. 
proprifttioQs    for    ood  tin  gent    ex* 
pessefl,  rotmburtsable  from  lump- 
:£iiud  approprlatioDia,  830a 

!^    B3:3EebaQge  of  typewriters  and  oom- 
fniting,  etc.f  macbmes^  purchased 
from    lump-fuud    appropriatioos.      8S1. 
a^^     ;Excb angle  of  scientific  apparatus 
anil   laboratory   etiuipment   pur- 
cbaaed  fmm  any  appropdntiqu.      832* 
Purchase,    mninteuance,    etc.^    of 
pftMengcr-carrymg  vehkles  and      S32ft. 
inotor  bouts  from  lump  sum  ap- 
propriationa ;        limitation       of 
aaioTjDt  and  reports  of  expendi-      832b, 
tures. 
:^      :E3sfbaiige  oi  books,  etc.,  of  library      S33. 

not  needed, 
a.      Side  or  exchange  of  animals  or 

animal  products  not  needed, 
,    :^**Bda.  834. 

.    d^uutody  of  property »  recorda,  etc.      ^3^^ 

-  X>iitie3  of  Secretary « 
k     SS^cretary    to    perform    duties    of      836, 

former    Commissioner    of    Agri*      S37. 

culture. 
>.     :E*ufchaae  and  diatributiom  of  aeed%      S37a 

plants,  etc. 
^a.•     Contra  CIS   for  supplying   priated 

packeta,     «tc*,     and     packetiug,      838. 
etc.,   and  mailing  seeds,   bulbs, 
tie, 
1*    r*retervation,   etc-,    of  game   bird  a 

and  other  wild  birds. 
^    ^*(ailation  of  importation  of  eggs      838a 
^     ir-^^  game  birds  for  propagation. 
**-    Execution  of  laws  affection  lands 

r^*?rved  for  nntioual  forests.  S38b. 

*-    Bolicitor    to   supervise   legal   work 

-  of  Department,  839, 
•    MoatbJy  crop  reports- 

*    reports  of  number  of  acres  of  cot- 
^^      ton  in  cultivation. 
^^'  Reporta    of    total    cotton    produc- 
tion. e39a, 
82S,  Farmers'    bulletins;     allotment    to 
Members  of  Congress  for  distri- 
bution. 
820*  Sale   of  copies   of  card    index  of 
publications  of  Department. 


Sale  of  copies  of  card  index  of  ag- 
ricultural literature  prepared  by 
Office  of  Experiment  Stations. 
.  Sale  of  copies  of  card  index  of 
agricultural  literature  prepared 
by  Department. 
Sale  of  photographic  prints,  etc-r 
and    forest    maps,    and    of    con- 
demned property*  etc* 
Sale   of   prints   and   lantern   alidea 

from  pboto'jrapUic  neKativea. 
..  Sale  of  samples  of  pure  sug:ars» 
naval  stores,  microscopical  speci- 
men s»  etc. 
'.  Sale  of  potash  obtained  from  ex- 
perimentation. 
Sale   of   waste    paper;     accumula- 
tions of  t>epartment  files;    obso- 
lete  or   worthless   documents   or 
publications. 
Powers    and    duties   of   watchmen 

of  Department. 
Annual    and    special     reports    of 

Secretary, 
Annual  report  of  expenditures. 
Additional    detailed    statemeut    of 

expenditure  of  appropriations, 
»  Statement    of    expenditure    from 
appropriations  of  amount  paid 
for  quarters. 
Report   of   persons    employed,   ex- 
penditures,   and    means    adopted 
for    suppression    of    contagious, 
etc.,     diseases     among     domestic 
animals. 
.  Detailed   estimates   for  executive 
officers,     clerks,    and    employt?8 
below  the  jsrade  of  clerk. 
,  Statement  of  completed  investiga- 

tiouB, 
Report  of  payments  for  compensa- 
tion or  ci  pen  set  to  office  rt  of 
any  State,  etc.,  in  carrying  into 
effect  proviaiona  of  Pure  Food 
and  Drugs  Act. 

State  meats  of  expenditures  under 
acts  relating  to  agricultural  ex- 
periment stations  and  co-oper- 
ative agricultural  extension 
work  between  agricultural  col- 
leges. 


§  788.  (R.  S.  §  520*)     Establishment  of  the  Department  of  Agri- 
culture. 

There  shall  be  at  the  seat  of  Government  a  Department  of  Agri- 
culture, the  general  design  and  duties  of  which  shall  be  to  acquire 
and  to  difTuse  among  the  people  of  the  United  States  useful  in- 
formation on  subjects  connected  with  agriculturCj  in  the  most  gen- 
eral and  comprehensive  sense  of  that  word,  and  to  procure,  propa- 
gate, and  distribute  among  the  people  new  and  valuable  seeds  and 
plants. 

Act  May  15,  1862,  e,  72,  f  2,  12  ^Stat.  387. 


Note*  <if 

Reports  as  evideace. — In  action  for 
publication  cbargmg  pbiintiff  with  setl- 
iuf  Miracle  Wheat  at  ^1  a  pouud,  re* 
ports  of  United  States  Department  of 
AKriculture  as  to  such  wheat,  kept  as 
requifed  by  thia  eeclion  and  section  S18, 


Beeisloafl 

post^  receivable  in  evidence  under  Code 
Civ.  Proc,  N,  y.  I  944*  and  section  T&O, 
post,  for  any  proper  purpose,  held  ad- 
missible, Russell  V.  Brooklyn  Dailv 
Eagle  (1915)  153  N,  Y,  Supp.  450,  1C8 
App.  Div.  121, 
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§  789  DEPARTMENT  OF  AGRICULTUHB  (Tit.  12 

(R.  S.  §  521.     Superseded.) 

This  section  provided  that  the  Department  should  be  under  the  charge  of 

a  Commissioner  of  Agriculture.     It  was  superseded  by  the  provisions  for   the 

"  \  appointment  of  a   Secretary  of  Agriculture  and  an  Assistant  Secretary,    of 

Act  Feb.  9,  1889,  c.  122,  post,  §§  789-792. 

Cited     without    definite    applloatlon, 

Reid  V.  Colorado  (1902)  23  Sup.  Ct  92, 
95,  187  U.  S.  137,  47  L.  Ed.  108. 

§  789.  (Act  Feb.  9,  1889,  c.  122,  §  1.)     Department  to  be  an  Execu* 
tive  Departipent  under  Secretary  of  Agriculture. 

The  Department  of  Agriculture,  shall  be  an  Executive  Depart- 
ment, under  the  supervision  and  control  of  a  Secretary  of  Agri- 
culture, who  shall  be  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate;  and  section  one  hundred  and 
fifty-eight  of  the  Revised  Statutes  is  hereby  amended  to  include 
such  Department,  and  the  provisions  of  title  four  of  the  Revised 
Statutes,  including  all  amendments  thereto,  are  hereby  made  appli- 
cable to  said  Department.     (25  Stat.  659.) 

This  section  and  the  three  sections  next  following,  were  an  act  entitled 
"An  act  to  enlarge  the  powers  and  duties  of  the  Department  of  Agriculture 
and  to  create  an  Executive  Department  to  be  known  as  the  Department  of 
Agriculture." 

R.  S.  §  158,  ante,  §  232,  amended  by  this  section,  defined  the  Execative 
Departments,  to  which  Title  IV,  relating  to  all  the  Executive  Departments, 
should   apply. 

A  Council  of  National  Defense,  composed  of  the  Secretary  of  War,  the 
Secretary  of  the  Navy,  the  Secretary  of  the  Interior,  the  Secretary  of  Agri- 
culture, the  Secretary  of  Commerce,  and  the  Secretary  of  Labor,  was  created 
by  Act  Aug.  29,  1916,  c.  418,  §  2,  set  forth  post,  under  Title  XVII  A,  ''The 
Council  of  National  Defense  and  the  Advisory  Committee  on  Aeronautics.** 

Notes  of  Deoisioiui 

Reports  as   evidence.— In   action   for  this  section,   for  any  proper  purpose, 

publication  charging  plaintiff  with  sell-  held  admissible.     Russell   v.   Brooklyn 

ing  Miracle  Wheat  at  %\  a  pound,  re-  Daily  Eagle    (1915)    153   N.  T.    Supp. 

ports  of  United  States  Department  of  450, 168  App.  Div.  121. 
Agriculture  as  to  such  wheat,  kept  as* 

required  by  eection  788,  ante,  and  sec-  Cited     without     definite    applloation, 

tion  818,   post,   receivable  In  evidence  Reid  v.   Colorado    (190^)   23   Sup.    Ct. 

under  Code  Civ.  Proc.  N.  Y.  f  944,  and  92,  96,  187  U.  S.  137.  47  L.  Ed.  108. 

§  790.  (Act  Feb.  9,  1889,  c.  122,  §  2.)     Assistant  Secretary  of  Agri- 
culture. 

There  shall  be  in  said  Department  an  Assistant  Secretary  of 
Agriculture,  to  be  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  who  shall  perform  such  duties,  as 
may  be  required  by  law  or  prescribed  by  the  Secretary.  (25  Stat. 
659.) 

A  provision  that  *'the  Assistant  Secretary  is  hereby  authorized  to  perform 
such  duties  in  the  conduct  of  the  business  of  the  Department  of  Agricultare 
as  may  be  assigned  by  the  Secretary  of  Agriculture"  accompanied  the  appro- 
priation for  the  Assistant  Secretary  in  the  agricultural  appropriation  act  for 
the  fiscal  year  1907,  Act  June  dO,  1906,  c.  3913,  34  Stat.  670,  and  that  for  the 
year  next  following,  but  it  vras  not  repeated  in  subsequent  similar  acts. 

In  case  of  the  death,  resignation,  absence,  or  sickness  of  the  head  of  any 
Department,  the  first  or  sole  assistant  thereof  is  required,  unless  otherwise 
directed,  to  perform  the  duties  of  the  head  of  such  Department  until  a  suc- 
cessor is  appointed,  or  such  absence  or  sickness  shall  cease,  by  R.  S.  {  177, 
set  forth  ante,  f  259.  In  case  of  the  death,  resignation,  absence,  or  sickness 
of  the  head  of  any  Department,  except  where  the  Attorney  General  is  con- 
cerned, the  President  may  authorize  and  direct  the  head  of  any  other  Depart- 
ment or  any  officer  in  either  Department,  whose  appointment  is  vested  in 
the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  to  perform 
the  duties  o|  the  vacant  office  until  a  successor  is  appointed,  or  the  sickness 
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or  nhscnce  of  the  mcumlMMit  sbeJl  cease,  by  B.  S.  |  179,  also  set  forth  ante, 
I  261. 

Kotea  of  I>«oliloiu 

Ntlun  of  office,— The  Assistant  Sec-      cliief«  of  divisions,  quEcre*     <1894)   20 
'«tary  is  not  a  clerk  or  employe  within      Op.  Atty,  Gen.  72a 
Tfae  meiinJiig  of  the  statutes    as  to  the 

I  791,  (Act  Feb,  9,  1889,  c.  122,  §  3.)     Salaries. 

The  Secretary  of  Agriculture  shall  receive  the  same  salary  as  is 
paid  to  the  Secretary  of  each  of  the  Executive  Departments,  and 
the  salary  of  the  Assistant  Secretary  of  Agriculture  shall  be  the 
same  as  that  now  paid  to  the  First  Assistant  Secretary  of  the  De- 
partment of  the  Interior.     (25  Stat,  659.) 

The  eotopensatioD  of  the  beada  of  Eiceutive  Departments  who  are  memhera 
of  the  President's  Cabinet  is  at  the  rate  of  $12,000  per  annum  eaijh,  by  Act 
Feb,  12G,  1907,  c.  1G35,  i  4,  ante,  |  36.  Suhseqitent  appropriations  for  the 
Secretary  of  Agriculture  are  $12,000.  The  proviijioti  for  the  fiscal  year  1911 
was  by  Act  Aug.  11,  1916,  c.  313,  39  Stat 

The  amount  appropriated  for  conapr'iisatioQ  of  the  First  Asaistaot  Secre- 
tary of  the  Int trior,  for  the  year  in  which  this  act  was  passed,  by  Aot  July 
11,  188S,  c.  615.  §  1,  25  Stat.  284,  was  $4,500:  and  that  sutii  was  appropriated 
for  compecsation  of  the  Assistant  8eeretary  of  Ai^rioulture  by  the  subaeqiicnt 
Ag^ricuUural  appropriation  acta;,  dowo  to  the  fiscal  year  lilOT,  and  was  in- 
crefks«d  to  $5,000  by  the  aunilar  appropriatioa  acts  thereafter.  Far  the  fiscal 
year  1914,  the  appropnatioD  for  the  Assistant  Secretary  was  $ij,000,  by 
Act  March  4,  I9i;i,  c.  145,  37  Stat.  828,  aad  thereafter  he  is  entitled  to  re- 
ceive compeuaatjou  at  that  rate,  by  a  further  provision  of  4>aid  act»  pi:*st,  §  S02, 
The  proviaioQ  for  the  fiscal  year  1917  wa&  $5,0il0.  by  Act  Aug.  n,  1916,  c. 
3  IS,  39  Stat. 

All  lawa  tir  parts  of  laws  inconsistent  with  rates  of  salaries  or  coiopensa- 
tioa  appropriated  by  the  legh^lative.  executive,  and  judicial  appropnulion  acts 
ajo  repealed^  atid  the  ratea  of  salnriea  or  com petisa tioa  of  otlleera  or  employ es 
a.p  propria  ted  for  in  said  acts  are  to  constitute  the  rate  of  aniary  or  com- 
p«msiition  of  anch  ofhccra  or  employes*  respectively»  until  otherwiae  fijted  by 
*m  annual  rale  of  appropriation  or  other  law,  by  Act  July  16^  1014,  c.  141, 
f    6,    Po^U  §  3228a, 

Tlie  oftici^rs  ttud  employes  of  the  Unitcfl  Statea  whose  salaries  are  ap- 
jiropriated  for  in  the  Icgisjiative,  eiecutii'e,  and  judicial  appropriatii>u  act 
for  the  fiscal  year  1916,  Act  March  4,  1915,  c.  141,  m  Stat.  1049.  are  es- 
tabliahed  and  continued  from  year  to  year  to  tJic  csteut  that  they  are  appro- 
X>riated  for  by  Congress,  by  §  6  of  said  act,  post,  |  3L*28b, 

Upleaa  otlterwige  sp*}eially  authonzctl  by  kiw,  no  mohcy  appropriated  by 
^Lny  act  shall  be  available  for  payment  to  any  pprs<.»n  receiving  more  than 
one  salary*  wbei  the  combined  amount  of  said  salaries  exceeds  $2,000  per 
^Bttuos,  with  eertaltt  enumerated  eiceptions,  by  Act  May  10,  1910,  e.  117,  |  6, 
tMS  amendt^  by  Act  Aug,  29,  1915,  c,  417»  post,  §  32SOa, 

7Q2.  (Act  Feb,  9,  1889,  c.  122,  §  4*)  Laws  applicable  to  Depart- 
nient  continued  in  force. 

-^^^11  laws  and  parts  of  laws  relating^  to  the  Department  of  Agri- 
-*  l^ure  now  in  existence,  as  far  as  the  same  are  applicahle  atid  not 
X  ^::onflict  with  this  act,  and  only  so  far,  are  continued  in  full  force 
^\xd  effect.     (25  Stat.  659.) 

I  793*  (R  S,  §  522.)     Clerks  and  employes. 
There  shall  be  in  the  Department  of  Agriculttire: 
One  chief  clerk,  at  a  salary  of  two  thousand  dollars  a  year. 
One  chemist »  at  a  salary  of  two  thousand  dollars  a  year. 
One  assistant  chemist,  at  a  salary  of  one  thousand  six  hundred  dol- 
lars a  year. 
One  entomologist,  at  a  salary  of  two  thousand  dollars  a  year. 
One  niicroscopist,  at  a  salary  of  one  thousand  eight  hundred  dol- 
lars a  year. 

One  botanist,  at  a  salary  of  one  thousand  eight  hundred  dollars 
a  year. 
One  statistician,  at  a  salary  of  two  thousand  dollars  a  year* 
One  superintendent  of  experimental  g^ardens  and  grounds,  at  a 
salary  of  two  thousand  dollars  a  year. 
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One  assistant  superintendent  of  experimental  gardens  and  grounds, 
at  a  salary  of  one  thousand  two  hundred  dollars  a  year. 

One  disbursing  clerk,  at  a  salary  of  one  thousand  eight  hundred 
dollars  a  year. 

One  superintendent  of  the  seed-room,  at  a  salary  of  one  thousand 
eight  hundred  dollars  a  year. 

One  assistant  superintendent  of  the  seed-room,  at  a  salary  of  one 
thousand  two  hundred  dollars  a  year. 

One  librarian,  at  a  salary  of  one  thousand  eight  hundred  dollars  a 
year. 

One  engineer,  at  a  salary  of  one  thousand  four  hundred  dollars  a 
year. 

One  superintendent  of  the  folding-room,  at  a  salary  of  one  thou- 
sand two  hundred  dollars  a  year. 

Two  attendants  in  the  museum,  at  a  salary  of  one  thousand  dol- 
lars a  year  each. 

One  carpenter,  at  a  salary  of  nine  hundred  and  sixty  dollars  a  year. 
Act  May  15,  1862,  c.  72,' §  4,  12  Stat.  388.     Act  March  3,  1873.  c.    22(3. 
17  Stat.  506. 

This  section  enumerated  the  subordinate  officers,  clerks,  and  employ^  in  the 
Department  at  the  time  of  the  compilation  of  the  Revised  Statutes,  as    au- 
thorized by  the  then  existing  statutes,  cited  above.     The  employment  of  such 
other  persons   "as  Congress  may  from  time  to  time  provide,"  was  also    au- 
i  thorized  by  R.  S.  §  523,  post,  §  795.    The  officers,  clerks,  and  others  actually 

appointed  or  employed,  and  their  respective  salaries  and  other  compensation, 
depend  on  the  specific  provisions  made  in  the  annual  appropriation  acts,  each 
providing  for  the  fiscal  year  next  following;  the  employment  or  payment  of 
others  in  the  executive  departments  being  forbidden  by  Act  Aug.  5,  1882,  c. 
389,  S  4,  ante,  §  249,  which  may  be  regarded  as  applicable  to  this  Depart- 
ment since  it  became  an  executive  department  by  Act  Feb.  9,  1889,  c.  122, 
ante,  §S  789-792. 

Subsequent  appropriation  acts  provided  for  officers,  clerks  and  employes,  and 
for  salaries  different  from  those  fixed  by  the  above  section,  increasing  ^with 
the  extension  of  the  scope  of  the  functions  of  the  Department.  The  appro- 
priations for  the  fiscal  year  1914,  by  Act  March  4,  1913,  c.  145,  37  Stat. 
828-855,  were  accompanied  by  a  provision  that  thereafter  every  officer  or 
employ^  of  the  Department  whose  rate  of  compensation  was  specified  therein 
should  receive  compensation  at  the  rate  so  specified,  which  is  set  forth  post, 
§  802,  and  thereby  the  provisions  of  this  section  as  to  rates  of  compensation 
of  particular  officers  or  employds  were  superseded.  The  provisions  for  the 
fiscal  year  1917  were  by  Act  Aug.  11,  1916,  c.  313,  39  Stat 

See  notes  to  R.  S.  §  523,  post,  §  794,  as  to  particular  officers,  clerks,   etc, 
hi  the  Department,  and  the  several  bureaus,  divisions,  and  offices  therein. 
See,  also,  notes  to  f  791,  ante. 

Notes  of  Deoisions 

Assistant    Secretary.— The    Assistant  to    the     chiefs    of    divisions,     qusere. 

Secretary  is  not  a  clerk  or  employ^  (1894)  20  Op.  Atty.  Gen.  728. 
within  the  meaning  of  the  statute;    as 

§  794.  (R.  S.  §  523.)     Officers  and  cmployis. 

The  Commissioner  of  Agriculture  shall  appoint  a  chief  clerk, 
with  a  salary  of  [two  thousand  dollars]  a  year,  who  in  all  cases  dur- 
ing the  necessary  absence  of  the  Commissioner,  or  when  the  office 
of  Commissioner  shall  become  vacant,  shall  perform  the  duties  of 
Commissioner,  and  he  shall  appoint  such  other  employes  as  Con- 
gress may  from  time  to  time  provide,  with  salaries  corresponding 
to  the  salaries  of  similar  officers  in  other  Departments  of  the  Gov- 
ernment; and  he  shall,  as  Congress  may  from  time  to  time  provide, 
employ  other  persons,  for  such  time  as  their  services  may  be  need- 
ed, including  chemists,  botanists,  entomologists,  and  other  persons 
skilled  in  the  natural  sciences  pertaining  to  agriculture. 

Act  May  15,  1862,  c.  72,  §  4,  12  Stat.  388. 

The  Secretary  of  Agriculture  was  authorized  and  directed  to  perform  all 
the  duties  of  the  Commissioner,  by  a  provision  of  Act  July  14,  1890,  c.  707, 
post,  i  819. 

The  words  of   this  section  inclosed  in  brackets,   *^o  thousand  dollars,'* 
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stating  the  amount  of  the  salary  of  the  chief  clerk,  were  superseded  by  the 
appropriations  for  the  fiscal  year  1914,  as  in  previous  years,  for  "chief  clerk, 
$3,000,  and  $500  additional  as  custodian  of  buildings,"  by  Act  March  4,  1913, 
c.  145,  37  Stat.  828,  and  the  further  provision  of  said  act  that  thereafter 
every  officer  or  employ^  of  the  Department  whose  compensation  was  specified 
therein  should  receive  compensation  at  the  rate  so  specified,  post,  §  802.  The 
agricultural  appropriation  act  for  the  fiscal  year  1917,  Act  Aug.  11,  1916,  c. 
313,  39  Stat.,  contained  a  similar  provision  as  to  the  chief  clerk. 

The  provision  of  this  section  that,  in  case  of  absence  or  vacancy  in  office 
of  the  Commissioner,  the  chief  clerk  shall  perform  the  duties  of  the  office, 
was  superseded  by  the  change  of  the  Department  into  an  executive  depart- 
ment, under  a  Secretary  of  Agriculture,  with  an  Assistant  Secretary,  to  per- 
form such  duties  as  might  be  required  by  law  or  prescribed  by  the  Secretary, 
by  Act  Feb.  9,  1889,  c.  122,  ante,  §§  789-792,  and  the  provisions,  applicable 
to  all  the  Departments,  that,  in  case  of  the  death,  resignation,  absence,  or 
sickness  of  the  head  of  the  Department,  the  duties  of  the  office  may  be  per- 
formed, temporarily,  by  the  assistant,  made  by  R.  S.  §  177,  ante,  §  259. 

The  appropriations  for  said  fiscal  year  1914,  by  said  act,  also  provided, 
in  the  Office  of  the  Secretary,  for  a  Solicitor,  $5,000,  private  secretary  to 
the  Secretary  of  Agriculture,  $2,500,  stenographer  and  executive  clerk  to 
the  Secretary  of  Agriculture,  $2,250,  private  secretary  to  the  Assistant  Sec- 
retary of  Agriculture,  $1,600,  stenographer  to  the  Assistant  Secretary  of 
Agriculture,  $1,400,  one  appointment  clerk,  $2,000,  one  chief  of  supply  divi- 
sion, $2,000,  one  inspector,  $2,750,  various  numbers  of  law  clerks,  at  dif- 
ferent salaries,  one  special  agent  on  exhibits,  $3,000,  one  teliegraph  and 
telephone  operator,  $1,600,  and  other  clerks  and  employes  at  specified  salaries. 
And  every  officer  or  employ^  whose  salary  was  so  specified  is  thereafter  to 
receive  compensation  at  the  rate  specified,  by  a  further  provision  of  said 
act,  post,  f  802.  But  the  agricultural  appropriation  act  for  the  fiscal  year 
1917,  Act  Aug.  11,  1916,  c  313,  39  Stat.,  contained  different  provisions  for 
the  officers,  employes,  etc.,  in  the  office  of  the  Secretary  of  Agriculture  as  fol- 
lows: Solicitor,  $5,000;  private  secretary  to  the  Secretary,  $2,500;  executive 
derk,  $2,250;  executive  clerk,  $2,100;  stenographer  and  executive  clerk  to 
the  Secretary,  $2,250;  private  secretary  to  the  Assistant  Secretary,  $2,250; 
appointment  clerk,  $2,000 ;  assistant  in  charge  of  information,  $3,000 ;  officer 
in  charge  of  supplies,  $2,000 ;  assistant,  $2,000 ;  inspector,  $2,750 ;  inspector, 
$2,250;  various  numbers  of  law  clerks,  at  different  salaries;  expert  on  ex- 
hibits, $3,000;  telegraph  and  telephone  operator,  $1,600;  and  other  clerks 
and  employes  at  specified  salaries. 

The  legal  work  of  the  Department  is  to  be  performed  under  supervision  and 
direction  of  the  Solicitor,  by  a  provision  of  Act  May  26,  1910,  c.  256,  post, 
§  824. 

The  annual   appropriations    provide   for   a   chemist,    an   entomologist,   and 
others,   including  a  statistician,   such  as  were  mentioned   specifically  in   the 
preceding  section,  or  were  authorized  by  this  section  to  be  employed  as  "per- 
sons  skilled  in  the  natural  sciences  pertaining  to  agriculture,'*  who  are  des- 
ignated in  the  successive  appropriation  acts  as  chiefs  of  the  several  bureaus, 
divisions,  etc.,  established   in   the  Department,  and  as  assistants,  etc.     The 
provisions  for  the  fiscal  year  1917  were  by  Act  Aug.  11,  1916,  c.  313,  39  Stat, 
and  were  as  follows:    Bureau  of  Animal  Industry— Chief  of  bureau,  $5,000 
chief  clerk,  $2,500;    editor  and  compiler,  $2,250;     executive   clerk,   $2,000 
executive  clerk,  $1,920.     Bureau  of  Plant  Industry— Physiologist  and  pathol 
ogist,  who  shall  be  chief  of  bureau,  $5,000;    chief  clerk,  $3,000;    executive 
assistant  in  seed  distribution,  $2,500 ;   officer  in  charge  of  publications,  $2,250 
landscape  gardener,  $1,800;   officer  in  charge  of  records,  $2,250;    superintend 
ent  of  seed  weighing  and  mailing,  $2,000;  two  executive  clerks,  at  $1,980  each 
assistant  superintendent  of  seed  warehouse,  $1,400;    seed  inspector,  $1,000 
seed   warehouseman,   $1,400;    seed  warehouseman,   $1,020;    seed  warehouse 
man,  $1,000;   seed  warehouseman,  $840.    Bureau  of  Chemistry— Chemist,  who 
shall  be  chief  of  bureau,  $5,000;    chief  clerk,  $2,500;    three  executive  clerks, 
at  $2,000  each.    Bureau  of  Soils— Soil  physicist,  who  shall  be  chief  of  bureau, 
$4,000;    chief  derk,  $2,000;    executive   assistant,  $2,000.     Bureau  of  Ento- 
mology—Entomologist, who  shall  be  cMef  of  bureau,  $4,500;    chief  clerk  and 
executive  assistant,  $2,250;    administrative  assistant,  $2,250;    financial  clerk, 
$1,800.    Bureau  of  Biological  Survey— Biologist,  who  shall  be  chief  of  bureau, 
$3,500 ;   chief  clerk  and  executive  assistant,  $1,800 ;    administrative  assistant, 
$2,250;   financial  clerk,  $1,600.     Bureau  of  Crop  Estimates— Statistician,  who 
shall  be  chief  of  bureau,  $4,000 ;    chief  clerk,  $1,800. 

The  bureaus  established  in  the  Department  include  the  following:  The 
Bureau  of  Animal  Industry,  established  by  Act  May  29,  1884,  c.  60,  §  1,  post, 
I  850 ;  the  Weather  Bureau,  established  on  the  transfer  of  the  Weather  Serv- 
ice from  the  War  Department,  by  Act  Oct.  1,  1890,  c.  1266,  §§  1,  3,  4,  post, 
§1  840-842;  several  other  bureaus,  reorganized  from  divisions  of  the  De- 
partment, as  described  in  a  provision  relating  thereto  of  Act  June  3,  1902,  c. 
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\  985,  poet,  §  795,  and  others  provided  for  by  subsequent  appropriations.    The 

provisions  for  the  fiscal  year  1917  were  by  Act  Aug.  11,  1916,  c.  313,  39  Stat. 
A  Federal  Horticultural  Board,  of  five  members,  appointed  by  the  Secre- 
tary of  Agriculture  from  existing  bureaus  and  offices  in  the  Department,  in- 
i  eluding  the  Bureau  of  Entomology,  the  Bureau  of  Plant  Industry,  and  the 

Forest  Service,  not  more  than  two  from  any  one  bureau  or  office,  the  mem- 
bers to  serve  without  additional  compensation,  was  created  by  Act  Aug.  20, 
!  1912,  c.  306,  §  12,  post,  §  8764. 

I  In   the  Division   of  Accounts  and  Disbursements,  a  chief  of  division   and 

disbursing  clerk,  to  be  administrative  officer  of  the  fiscal  affairs  of  the  De- 
partment, and  a  deputy  disbursing  clerk,  were  authorized  by  provisions  of 
Act  March  4,  1911,  c.  238,  post,  §  797,  and  appropriations  for  their  compen- 
sation and  for  other  fiscal  officers  and  clerks,  etc.,  in  that  Division  were  con- 
>  tinned  in  the  subsequent  appropriation  acts.     Provisions  for  the  fiscal  year 

I  1917  were  by  Act  Aug.  11,  1916,  c.  313,  39  Stat. 

j  In  the  Division  of  Publications,  an  editor,  who  shall  be  chief  of  division, 

at  $3,500,  an  editor,  who  shall  be  assistant  chief  of  division,  at  $2,500,  a 
chief  clerk,  at  $2,000,  various  assistant  editors  at  different  salaries,  and  other 
)  clerks  and  employes,  are  provided  for  by   recent  agricultural   appropriation 

acts.     The  provisions  for  the  fiscal  year  1917  were  by  Act  Aug.  11,  1916,  c. 
313,  39  Stat. 

Recent  agricultural  appropriation  acts,  under  the  heading  Library,  Depart- 
ment of  Agriculture,  made  appropriations  for  a  librarian,  at  $2,000,  and  for 
various  clerks  and  employes.  The  provisions  for  the  fiscal  year  1917  were 
by  Act  Aug.  11,  1916,  c.  313,  39  Stat.  Said  appropriation  acts  also  contain 
appropriations  for  officers  and  employes  in  other  divisions  of  the  Department 
of  Agriculture  as  follows:  States  Relations  Service— Director,  $4,500 ;  chief 
clerk,  $2,000;  financial  clerk,  $2,000.  Office  of  Public  Roads  and  Rural  En- 
gineering—Director, who  shall  be  a  scientist  and  have  charge  of  all  scientific 
and  technical  work,  $4,600 ;  draftsman  or  clerk,  $1,920 ;  chief  clerk,  $1,900 ; 
model  maker,  $1,800.  Office  of  Markets  and  Rural  Organizations-Chief  of 
office,  $4,500 ;  chief  clerk,  $2,000 ;  administrative  assistant,  $1,980.  Enforce- 
ment of  the  Insecticide  Act— Executive  officer,  $2,750;  executive  assistant, 
$2,000— together  with  various  clerks  and  employes  for  said  services  and  offices. 
The  provisions  for  the  fiscal  year  1917  were  by  Act  Aug.  11,  1916,  c  313,  39 
Stat. 

The  Secretary  of  Agriculture  was  authorized  to  make  appointments,  promo- 
tions, and  changes  in  salaries  to  be  paid  out  of  the  lump  funds  of  the  several 
bureaus,  divisions,  and  offices  of  the  Department,  subject  to  certain  limitations, 
by  provisions  of  Act  March  4,  1907,  c.  2907,  post,  §  799. 

Details  of  the  law  clerks  for  service  in  or  out  of  Washington,  and  details 
of  employes  from  and  to  the  library  and  other  bureaus  and  offices  of  the 
Department,  were  authorized  by  provisions  of  Act  March  4,  1911,  c.  238,  post, 
§§  804,  805. 

Similar  details  of  employes  from  and  to  the  Division  of  Accounts  and  Dis- 
bursements were  authorized  by  a  provision  of  Act  Aug.  10,  1912,  c.  284,  post, 
§  806. 

Leaves  of  absence  for  employes,  outside  of  the  city  of  Washington,  were 
authorized  by  a  provision  of  Act  May  23,  1908,  c.  192,  post,  §  807. 

Assignments  of  pay  by  employes,  under  regulations  to  be  prescribed,  were 
authorized  by  a  provision  of  Act  March  4,  1909,  c.  301,  post,  §  808. 

Provisions  for  allowances  for  expenses,  etc.,  of  officers  and  employes,  in- 
curred while  traveling,  etc.,  on  official  business,  contained  in  Act  March 
4,  1911,  c.  238,  and  Act  Aug.  10,  1912,  c.  284,  are  set  forth  post,  H  810,  811. 

Provisions  applicable  to  all  the  Departments,  relating  to  the  employment 
of  clerks  and  others,  were  made  by  R.  S.  §  169,  and  Aug.  5,  1882,  c.  389,  § 
4,  ante,  §§  248,  249. 

Provisions  applicable  to  all  the  Departments,  relating  to  the  duties  of  chief 
clerks  and  disbursing  clerks,  were  made  by  R.  S.  §§  173,  174,  176,  ante,  §§ 
255,  256,  258. 

See  notes  to  §  791,  ante. 

§  795.  (Act  June  3,  1902,  c.  985.)     Bureaus  of  Soils,  of  Forestry,  of 
Chemistry,  and  of  Plant  Industry. 

All  existing  statutes  relating  to  the  Division  of  Soils,  reorganized 
into  the  Bureau  of  Soils;  the  Division  of  Forestry,  reorganized 
into  the  Bureau  of  Forestry;  the  Division  of  Chemistry,  reorgan- 
ized into  the  Bureau  of  Chemistry ;  and  the  Division  of  Botany,  the 
Division  of  Pomology,  the  Division  of  Vegetable  Physiology  and 
Pathology,  the  Division  of  Agrostology  and  Experimental  Gardens 
and  Grounds,  reorganized  into  the  Bureau  of  Plant  Industry,  not 
otherwise  repealed,  shall  remain  in  effect  as  applying  to  the  respec- 
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tive  bureaus  into  which  the  divisions  named  have  been  reorganized. 
(32  Stat.  303.) 

ThiB  was  a  proviso  annexed  to  an  appropriation  for  silk  investigations  in 
the  agricultural  appropriation  act  for  the  fiscal  year  1903,  cited  above. 

See  notes  to  R.  S.  §  523,  ante,  §  794,  as  to  other  bureaus  in  the  Depart- 
ment. 

§  795a.  (Act  June  30,  1914,  c.  131.)  Bureau  of  Crop  Estimates. 
Hereafter  the  powers  conferred  and  the  duties  imposed  by  law 
on  the  Bureau  of  Statistics  of  the  Department  of  Agriculture  shall 
be  exercised  and  performed  by  the  Bureau  of  Crop  Estimates.  (38 
Stat.  436.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal 
year  1915,  cited  above. 

§  796.  (Act  March  4,  1911,  c  238.)     Disbursing  clerk,  administra- 
tive officer  of  fiscal  affairs  of  department;   deputy  disbursing 
clerk,  his  authority,  bond,  and  liabilities. 
Salaries,  Division  of  Accounts  and  Disbursements :     One  chief  of 
division  and  disbursing  clerk,  who  shall  be  administrative  officer  of 
the  fiscal  affairs  of  the  department,     *     *•     *     *    one  deputy  dis- 
bursing clerk,     *     *. 

The  deputy  disbursing  clerk  herein  provided  for  shall  hereafter 
'ave  authority  to  sign  checks  in  the  name  of  the  disbursing  clerk; 
e  shall  give  bond  to  the  United  States  in  such  sum  as  the  Secretary 
f  the  Treasury  may  require,  and  when  so  acting  for  the  disbursing 
^rk  shall  be  subject  to  all  the  liabilities  and  penalties  prescribed  by 
^^  for  the  official  misconduct  in  like  cases  of  the  disbursing  clerk 
^  whom  he  acts,  and  the  official  bond  of  the  disbursing  clerk  exe- 
^^d  shall  also  be  made  to  cover  and  apply  to  the  acts  of  the  deputy 
^l>ursing  clerk.     (36  Stat.  1258.) 

These  were  provisions  of  the  agricultural  appropriation   act  for  the  fiscal 

^jaar  1912,  cited  above.     The  amounts  appropriated  thereby  for  the  chief  of 

^ii^sion  and  disbursing  clerk,  and  for  the  deputy  disbursing  clerk,  and   pro- 

^'^flions  for  other  fiscal  officers,  clerks,  and  employes  in  the  division  are  omitted 

*^^pe.      Subsequent   appropriations   were   for   increased   amounts    in   some   in- 

2.^ances.    For  the  fiscal  year  1914  was  appropriated,  for  the  chief  of  division, 

^-^,000,  for  the  deputy  disbursing  clerk,  $2,000,  by  Act  March  4,  1913,  c.  145, 

^*7  Stat.  848,  and  thereafter  every  officer  or  employ^  whose  compensation  was 

%I>ecified  therein  is  to  receive  compensation  at  the  rate  specified,  by  a  further 

provision  of  said  act,  post,  §  802.    The  provisions  for  the  fiscal  year  1917  were 

by  Act  Aug.  11,  1916,  c.  313,  39  Stat,  said  act  also  making  an  appropriation 

for  one  supervising  auditor,  $2,250,  one  cashier  and  chief  clerk,  $2,250,  and 

several  clerks  with  varying  salaries,  by  Act  Aug.  11,  1916,  c.  313,  39  Stat. 

See  notes  to  §§  791,  794,  ante. 


Cited     without    definite    application, 
U.    S.    V.    Utah    Power    &    Light   Co. 


(1913)  209  Fed.  554,  562,  126  C.  C.  A. 
376. 


§  797.  (Act  March  3,  1885,  c.  338,  §  2.)     Payment  from  appropria- 
tions of  additional  compensation  to  officers  or  employes  of 
government,  forbidden. 
No  part  of  the  money  herein  or  hereafter  appropriated  for  the 
Department  of  Agriculture  shall  be  paid  to  any  person,  as  addi- 
tional salary  or  compensation,  receiving  at  the  same  time  other 
compensation  as  an  officer  or  employee  of  the  Government.     (23 
Stat.  356.) 

This  was  a  provision  of  section  2  of  the  agricultural  appropriation  act  for 
the  fiscal  year  1886,  cited  above.  The  remaining  portion  of  the  section  is 
set  forth  post,  §  837. 

Notes  of  Deeisions 

Limitation  on  power  of  Secretary.— 
This  provision  is  a  limitation  upon  the 
power  of  the  Secretary  which  does  not 
extend  to  courts  whose  judgments  will 
not  be  paid  out  of  that  appropriation. 
Geddes  v.  U.  S.  (1003)  38  Ct  CI.  428. 


Officers  on  retired  list.— An  officer  on 
the  retired  list  who  is  also  chief  clerk 
of  the  Department  of  Agriculture  is  en- 
titled to  the  salary  of  both  offices. 
Geddes  v.  U.  S.  (1903)  38  Ct.  CI.  428. 
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§  798.  (Act  June  30,  1906,  c.  3913.)  Promotions  without  exam- 
ination of  laborers  transferred  to  classified  service. 
All  classified  laborers  whose  positions  were  transferred  from 
the  lump  funds  to  the  statutory  rolls  by  the  Act  making  appropria- 
tions for  the  Department  of  Agriculture  approved  March  third, 
nineteen  hundred  and  five,  and  who  were  by  the  last  clause  of  that 
Act  placed  in  the  classified  service  without  further  examination  in 
the  grades  and  at  the  rates  of  compensation  provided  in  said  Act, 
are  hereby  made  eligible  for  promotion  without  further  examina- 
tion.   (34  Stat.  695.) 

The  transfer  of  the  laborers  mentioned  in  this  section  from  the  lump  funds 
to  the  statutory  rolls,  to  be  placed  in  the  classified  service  without  further 
examination,  was  made  by  provisions  of  Act  March  3,  1905,  c.  1405,  33  Stat. 
861-883,  omitted,  as  temporary  merely  and  executed. 

§  799.  (Act  March  4,  1907,  c.  2907.)  Appointments,  promotions, 
and  changes  in  salaries  paid  out  of  lump  funds. 
Hereafter  the  Secretary  of  Agriculture  is  hereby  authorized  to 
make  such  appointments,  promotions,  and  changes  in  salaries,  to 
be  paid  out  of  the  lump  funds  of  the  several  bureaus,  divisions, 
and  offices  of  the  Department  as  may  be  for  the  best  interests 
of  the  service.     (34  Stat.  1280.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal 
year  1908,  cited  above.  A  provision  in  the  same  language,  except  the  word 
''hereafter,"  was  contained  in  the  similar  act  for  the  preceding  year,  A.ct 
June  30,  1906,  c  3913,  34  Stat.  695. 

A  further  provision  of  this  act,  authorizing  and  directing  the  Secretary  "to 
submit  to  Congress  each  year  a  statement  covering  all  appointments,  promo- 
tions, or  other  changes  made  in  the  salaries  paid  from  lump  funds,"  etc, 
was  repealed,  with  other  provisions  of  the  act,  by  a  provision  of  Act  March 
4,  1911,  c.  238,  36  Stat.  1264. 

Notes  of  Decisioiui 


Promotions  to  different  classes.— It  is 
permissible  to  promote  from  class  1  to 
class  3  and  from  class  2  to  class  4  with- 
out regard  to  intermediate  steps. 
(1893)  20  0pp.  Atty.  Gen.  573. 


Messengers  and  iaborersw— All  ap- 
pointments and  removals  of  messengrers 
and  laborers  must  be  made  by  the  Sec- 
retary or  Acting  Secretary.  (1896)  21 
Op.  Atty.   Gen,   355. 


§  800.   (Act  June  30,   1914,  c.  131.)     Maximum  salary  of  scien- 
tific investigators,  etc.,  paid  from  general  appropriation. 

Hereafter  the  maximum  salary  of  any  scientific  investigator,  or 
other  employee  engaged  in  scientific  work  and  paid  from  the  gen- 
eral appropriations  of  the  Department  of  Agriculture,  shall  not  ex- 
ceed at  the  rate  of  $4,500  per  annum.    (38  Stat.  441.) 

This  was  a  provision  of  the  agrricultural  appropriation  act  for  the  fiscal 
year  1015,  cited  above.  A  provision  in  exactly  the  same  language,  except  as 
to  the  amount  of  the  maximum  salary,  which  was  fixed  at  $4,000,  was  con- 
tained in  Act  May  26,  1910,  c.  256,  36  Stat.  440.    See  notes  to  §  791,  ante. 

Every  officer  or  employ^  of  the  Department  whose  rate  of  compensation 
was  specified  in  the  agricultural  appropriation  act  for  the  fiscal  year  1914 
is  thereafter  to  receive  compensation  at  the  rate  so  specified,  by  a  provision 
of  said  act,  post,  §  802. 


Notes  of 

Who  are  employes.— The  word  "em- 
ploy^" as  used  herein  does  not  em- 
brace persons  whose  services  have  been 
contracted  for  in  connection  with  a  par- 
ticular case  in  court,  and  whose  em- 
ployment has  no  degree  of  permanence. 
(1909)  28  Op.  Atty.  Gen.  75. 


Decisions 

Expert  witnesses  for  the  government 
in  cases  arising  under  the  food  and 
drugs  act  are  not  "employes"  as  the 
term  is  used  in  Agricultural  Appropria- 
tion Act  March  4,  1907  (34  Stat  1280), 
or  in  section  2687,  R.  S.,  post,  §  5394. 
Id. 


§  801.  (Act  March  4,  1907,  c.  2907.)     Salary  of  each  employe  to  be 
paid  from  roll  of  bureau,  etc.,  in  which  he  is  working. 
The  Secretary  of  Agriculture  is  hereby  authorized  and  directed 
to  pay  the  salary  of  each  employee  from  the  roll  of  the  bureau, 
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idependent  division,  or  office  in  which  the  employee  is  working, 
nd  no  other.    (34  Stat.  1280.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal 
year  1908,  cited  above. 

802.  (Act  March  4,  1913,  c.  145.)     Compensation  of  officers  and 
employes  to  be  at  rates  specified  in  act. 

Hereafter  every  officer  or  employee  of  the  Department  of  Agri- 
iilture  whose  rate  of  compensation  is  specified  herein  shall  re- 
eive  compensation  at  the  rate  so  specified.    (37  Stat.  854.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal 
year  1914,  cited  above. 

803.  (Act  March  4,  1907,  c.  2907.)     Details  of  employ6s  from  of- 
fice of  Secretary. 

Details  may  be  made  from  the  office  of  the  Secretary  when  nec- 
ssary  and  the  services  of  the  person  whom  it  is  proposed  to  de- 
ail  are  not  required  in  that  office.     (34  Stat.  1280.) 

This  was  a  proviso  of  the  agricultural  appropriation  act  for  the  fiscal  year 
1908,  cited  above. 

Notes  of  DeoUiona 


Persons    In    classified    service^— The 

Secretary  may  detail  a  person  in  the 
iassified  service  of  his  Department  to 
iuty  elsewhere  within  the  classified 
'eirice  of  his  Department  provided  his 
offipeuBation  be  not  increased.  (1803) 
5  Op.  Atty.  Gen.  673. 

^rmy  offloers^— The  Secretary  can  le- 
^y  detail  any  such  officers  or  em- 


ployes from  his  Department  as  may  be 
requested  by  the  Civil  Service  Com- 
mission, but  he  cannot  assign  an  officer 
of  the  Army  detailed  for  service  in  the 
Weather  Bureau  to  any  other  duties 
than  those  for  which  he  is  by  law  au- 
thorized to  be  detailed  in  the  Weather 
Bureau.  (1894)  20  Op.  Atty.  Gen. 
750. 


804.  (Act  March  4,  1911,  c.  238.)     Details  of  law  clerks. 
Hereafter  the  law  clerks  may  be  detailed  by  the  Secretary  of 
rriculture  for  service  in  or  out  of  Washington.     (36  Stat.  1236.) 

^his  was  a  proviso  following  appropriations  for  officers,  clerics,  etc,  in- 
^^uding  law  clerics,  in  the  office  of  the  Secretary,  in  the  agricultural  appro- 
p^ation  act  for  the  fiscal  year  1912,  cited  above.  A  provision  in  the  same 
*^tigiiage,  except  the  word  "hereafter,"  was  contained  in  the  similar  act  for 
^Vxe  preceding  year. 

Wed     without    definite    application,      (1913)   209  Fed.  554,  562,  126  C.  C. 
S.    V.    Utah    Power    &   Light    Co.      A.  376. 

805.  (Act  March  4,  1911,  c.  238.)     Details  of  employ6s  from  and 
to  library  and  bureaus  and  offices  of  the  Department. 

Hereafter  employees  of  the  Library  may  be  temporarily  detailed 
r  the  Secretary  of  Agriculture  for  library  service  in  the  bureaus 
id  offices  of  the  department,  and  employees  of  the  bureaus  and  of- 
:es  of  the  department  engaged  in  library  work  may  also  be  tem- 
)rarily  detailed  to  the  Library.     (36  Stat.  1261  ) 

This  was  a  proviso  annexed  to  the  appropriation  for  **general  expenses,  libra- 
ry," in  the  agricultural  appropriation  act  for  the  fiscal  year  1912,  cited 
above. 


Sited     without    definite    application, 
S.    V.    Utah   Power   &   Light   Co. 


(1913)   209  Fed.  654,  562,  126  C.  C. 
A.  376. 


806.  (Act  Aug.  10,  1912^  c.  284.)  Details  of  employes  from  and 
to  Division  of  Accounts  and  Disbursements  and  bureaus  and 
offices  of  the  Department. 

Hereafter  employees  of  the  Division  of  Accounts  and  Disburse- 
aents  may  be  detailed  by  the  Secretary  of  Agriculture  for  account- 
ng  and  disbursing  work  in  any  of  the  bureaus  and  offices  of  the 
lepartment  for  duty  in  or  out  of  the  city  of  Washington,  and  em- 
)loyees  of  the  bureaus  and  offices  of  the  department  may  also  be 
detailed  to  the  Division  of  Accounts  and  Disbursements  for  duty 
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in  or  out  of  the  city  of  Washington,  traveling  expenses  of  em- 
ployees so  detailed  to  be  paid  from  the  appropriation  of  the  bureau 
or  office  in  connection  with  which  such  travel  is  performed.  (37 
Stat.  294.) 

This  was  a  proviso  annexed  to  appropriations  for  the  Division  of  Accounts 

and  Disbursements  in  the  agricultural  appropriation  act  for  the  fiscal  year 

1913,  cited  above. 

Notes  of  DeoUioiui 

service.— The      service  of  his  Department  provided  his 


compensation  be  not  increased. 
20  Op.  Atty.  Gen.  573. 


(1893) 


Persons    in    classifled 

Secretary  may  detail  a  person  in  the 
classified  service  of  his  Department  to 
duty    elsewhere    within    the    classified 

§  807.  (Act  May  23,  1908,  c.  192.)  Leaves  of  absence  to  employes 
outside  of  city  of  Washington. 
Leave  of  absence:  The  employees  of  the  Department  of  Agricul- 
ture, outside  of  the  city  of  Washington,  may  hereafter,  in  the  discre- 
tion of  the  Secretary  of  Agriculture,  be  granted  leave  of  absence  not 
to  exceed  fifteen  days  in  any  one  year,  which  leave  may  in  exception- 
al and  meritorious  cases  where  such  an  employee  is  ill,  be  extended, 
in  the  discretion  of  the  Secretary  of  Agriculture,  not  to  exceed  fifteen 
days  additional  in  any  one  year.     (35  Stat.  267.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal 
year  1909,  cited  above.  Previous  similar  provisions,  relating  to  the  em- 
ployes of  particular  bureaus,  etc.,  in  the  Department,  were  contained  in  the 
similar  acts  for  preceding  years. 

Notes  of  DeoUioiui 


A  general  order,  signed  by  him,  di- 
recting inspectors  in  charge  of  assist- 
ant microscopists  to  furlough  them 
without  pay  when  their  services  are  not 
required,  will  be  sufficient.    Id. 


Notice  of  furlough.^It  is  not  neces- 
sary for  the  Secretary  to  give  a  notice 
of  furlough  without  pay  of  assistant 
microscopists  over  his  official  signature 
in  each  individual  case  when  their  servr 
ices  are  not  required.  (1896)  21  Op. 
Atty.  Gen.  318. 

§  807a.  (Act  June  30,  1914,  c.  131.)     Leaves  of  absence  to  em- 
ployes assigned  to  permanent  duty  in  Alaska,  Hawaii,  Porto 
Rico,  and  Guam. 
Hereafter  employees  of  the  Department  of  Agriculture  assigned 
to  permanent  duty  in  Alaska,  Hawaii,  Porto  Rico,  and  Guam  may, 
in  the  discretion  of  the  Secretary  of  Agriculture,  without  addi- 
tional  expense  to  the  Government,  be  granted  leave  of  absence 
not  to  exceed  thirty  days  in  any  one  year,  which  leave  may,  in 
exceptional  and  meritorious  cases  where  an  employee  is  ill,   be 
extended,  in  the  discretion  of  the  Secretary  of  Agriculture,  not  to 
exceed  thirty  days  additional  in  any  one  year.    (38  Stat.  441.) 

This  was  a  provision   of  the  agricultural  appropriation  act   for  the   fiscal 
year  1915,  cited  above. 

§  808.  (Act  March  4,  1909,  c.  301.)     Assignment  of  pay  by  em- 
ployes. 

Hereafter  the  Secretary  of  Agriculture  is  authorized  to  permit 
employees  of  the  Department  of  Agriculture  to  make  assignments 
of  their  pay,  under  such  regulations  as  he  may  prescribe,  during 
such  time  as  they  may  be  in  the  employ  of  the  said  department. 
(35  Stat.  1057.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal 
year  1910,  cited  above. 

§  809.  (Act  March  4,   1907,  c.  2907.)     Purchase  of  mileage  and 

mileage  books  ffom  appropriations  for  traveling  expenses. 

Hereafter  the  Secretary  of  Agriculture  is  authorized  to  purchase 

from  appropriations  made  for  traveling  expenses  for  employees  of  the 

Department  of  Agriculture,  mileage  and  mileage  books,  at  commercial 
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,  in  the  manner  in  which  such  mileage  or  mileage  books  are 
y  purchased.     (34  Stat.  1281.) 

rhis  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal 
ir  1908,  cited  above. 

L  (Act  March  4,  1911,  c.  238.)  Traveling  expenses,  etc.,  of 
officers  and  employes  transferred  from  one  official  station  to 
mother. 

reafter  officers  and  employees  of  the  Department  of  Agricul- 
transferred  from  one  official  station  to  another  for  permanent 
when  authorized  by  the  Secretary  of  Agriculture,  may  be 
ed  actual  traveling  expenses,  including  charges  for  the  transfer 
eir  effects  and  personal  property  used  in  official  work,  under  such 
and  regulations  as  may  be  prescribed  by  the  Secretary  of  Agri- 
re.     (36  Stat.  1265.) 

rhis  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal 
Eir  1911,  cited  above. 

(1913)   209  Fed.  554,  562,  126  C.  C. 
A.  376. 


i    without    definite    appiication, 

v.    Utah  Power    &   Light    Co. 


I.  (Act  Aug.  10,  1912,  c.  284.)  Expenses  of  officials  and  em- 
)loyes  traveling  on  official  business;  per  diem  in  lieu  of  sub- 
sistence, etc. 

Teafter,  when  officials  and  employees  of  the  Department  of 
culture  are  traveling  on  official  business  in  the  United  States, 
may  be  allowed  necessary  railroad  and  steamboat  fares,  sleep- 
lerth,  and  stateroom  on  steamboats,  livery  hire  and  stage  fare, 
other  means  of  conveyance  between  points  not  accessible 
lilroad,  but  in  lieu  of  subsistence  and  all  other  traveling  ex- 
es they  may  receive  a  per  diem  allowance,  to  be  fixed  by  the 
itary  in  each  case,  in  addition  to  their  regular  salaries,  sub- 
to  such  rules  and  regulations  as  the  Secretary  of  Agriculture 
prescribe.     (37  Stat.  300.) 

Phis  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal 
ar  1913,  cited   above. 

Notes  of  Decisions 

^ellng  expenses  included  in  sal- 
rhe  Secretary  probably  has  the 

to  compensate  agents  employed 
e  Department,  by  stated  salaries 

shall  be  in  full  for  all  traveling 


expenses  as  well  as  for  services,  but  the 
matter  is  one  of  considerable  doubt  and 
uncertainty.  (1893)  20  Op.  Atty.  Gen. 
601. 


I.  (Act  Aug.  10,  1912,  c.  284.)  Reim^bursement  of  officials  and 
employes  for  expenses  for  street-car  fares, 
ireafter  officials  and  employees  of  the  Department  of  Agricul- 
may,  when  authorized  by  the  Secretary  of  Agriculture,  re- 
:  reimbursement  for  moneys  expended  for  street-car  fares  at 
official  headquarters  when  expended  in  the  transaction  of 
al  business.     (37  Stat.  300.) 

This  was  a  further  provision  of  the  agricultural  appropriation  act  for  the 
cal  year  1913,  cited  above. 

5.  (Act  Aug.  10,  1912,  c.  284.)  Purchases  for  bureaus  from 
appropriations  for  contingent  expenses,  reimbursable  from 
lump-fund  appropriations. 

*reafter  the  Secretary  of  Agriculture  may  purchase  stationery, 
lies,  furniture,  and  miscellaneous  materials  from  this  appro- 
ion  and  transfer  the  same  at  actual  cost  to  the  various  bureaus, 
ions,  and  offices  of  the  Department  of  Agriculture  in  the  city 
Washington,  reimbursement  therefor  to  be  made  to  this  appro- 
ion  by  said  bureaus,  divisions,  and  offices  from  their  lump-fund 
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appropriations  by  transfer  settlements  through  the  Treasury  De- 
partment.   (37  Stat.  296.) 

This  was  a  proviso  annexed  to  an  appropriation  for  contingent  expenses  of 

the  Department  in  the  agricultural  appropriation  act  for  the  fiscal  year  1913, 

cited  above. 

§  814.  (Act  Aug.  10,  1912,  c.  284.)     Exchange  of  typewriters  and 
computing,  etc.,  machines,  purchased  from  lump-fund  appro- 
priations. 
The  Secretary  of  Agriculture  may  hereafter  exchange  typewrit- 
ers and  computing,  addressing,  and  duplicating  machines  purchased 
from  any  lump-fund  appropriation  of  the  Department  of  Agricul- 
ture.    (37  Stat.  296.) 

This  was  a  further  proviso  following  that  set  forth  in  the  preceding  para- 
graph, ante,  §  813. 

§  814a.  (Act  June  30,  1914,  c.  131.)     Exchange  of  scientific  ap- 
paratus and  laboratory  equipment  purchased  from  any  appro- 
priation. 
The  Secretary  of  Agriculture  may  hereafter  exchange  general 
scientific  apparatus  and  laboratory  equipment  purchased  from  any 
appropriation  of  the  Department  of  Agriculture.    (38  Stat.  441.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal 
year  1917,  cited  above. 

§  814b.  (Act  Aug.  11,  1916,  c.  313.)     Purchase,  maintenance,  etc., 
of  passenger-carrying  vehicles  and  motor  boats   from  lump 
sum  appropriations;  limitation  of  amount  and  reports  of  ex- 
penditures. 
Not  to  exceed  $60,000  of  the  lump-sum  appropriations  herein 
made  for  the  Department  of  Agriculture  shall  be  available  for  the 
purchase,  maintenance,  repair,  and  operation  of  motor-propelled 
and  horse-drawn  passenger-carrying  vehicles  and  motor  boats  nec- 
essary in  the  conduct  of  the  field  work  of  the  Department  of  Agri- 
culture outside  the  District  of  Columbia:    Provided,  That  not  to 
exceed  $10,000  of  this  amount  shall  be  expended  for  the  purchase  of 
such  vehicles  and  boats,  and  that  such  vehicles  and  boats  shall  be 
used  only  for  official  service  outside  the  District  of  Columbia,  but 
this  shall  not  prevent  the  continued  use  for  official  service  of  motor 
trucks  in  the  District  of  Columbia:    Provided  further.  That  the 
Secretary  of  Agriculture  shall,  on  the  first  day  of  each  regular  ses- 
sion of  Congress,  make  a  report  to  Congress  showing  the  amount 
expended  under  the  provisions  of  this  paragraph  during  the  preced- 
ing fiscal  year:    Provided,  That  hereafter,  nothing  in  this  para- 
graph or  in  section  five  of  the  legislative,  executive,  and  judicial 
appropriation  Act,  approved  July  sixteenth,  nineteen  hundred  and 
fourteen  (Thirty-eighth  Statutes  at  Large,  page  five  hundred  and 
eight),  shall  be  construed  to  apply  to  the  hire  of  motor-propelled 
and  horse-drawn  passenger-carrying  vehicles  and  motor  boats  nec- 
essary in  the  conduct  of  the  field  work  of  the  department,  or  to  the 
maintenance,  repair,  or  operation  of  vehicles  so  hired.     (39  Stat.) 
This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal  year 
1917,  cited  above.     Similar  provisions  were  contained  in  Act  June  30,  1914, 
c.  131,  38  Stat.  442  and  Act  March  4,  1915,  c.  144,  38  Stat.  1115. 

Act  July  16,  1914,  c.  141,  §  5,  mentioned  in  this  section  is  set  forth  post, 
§  3238a. 

§  814c.  (Act  March  4,   1915,  c.   144.)     Exchange  of  books,   etc., 
of  library  not  needed. 
Hereafter   the   Secretary   of  Agriculture   may   exchange   books 
and  periodicals  of  the  library  not  needed  for  permanent  use  for 
other  books  and  periodicals.    (38  Stat.  1107.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiacal 
year  1916,  cited  above. 
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i  814d.  (Act  March  4,  1915,  c.  144.)    Sale  or  exchange  of  animals 
or  animal  products  not  needed. 

Hereafter  the  Secretary  of  Agriculture  is  authorized  to  sell  in 
the  open  market  or  to  exchange  for  other  live  stock  such  animals 
or  animal  products  as  cease  to  be  needed  in  the  work  of  the  depart- 
ment, and  all  moneys  received  from  the  sale  of  such  animals  or 
animal  products  or  as  a  bonus  in  the  exchange  of  the  same  shall 
be  deposited  in  the  Treasury  of  the  United  States  as  miscellaneous 
receipts.    (38  Stat.  1144.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal 
year  1916,  dted  above. 

i  815.  (R.  S.  §  524.)     Bonds. 

The  Commissioner,  and  the  chief  clerk,  before  entering  upon  their 

uties,  shall  severally  give  bonds  to  the  Treasurer  of  the  United 

tates,  the  former  in  the  sum  of  ten  thousand  dollars,  and  the  latter 

the  sum  of  five  thousand  dollars,  conditioned  to  render  a  true 

'd  faithful  account  to  the.  Treasurer  quarter-yearly  of  all  moneys 

^ich  shall  be  by  them  received  by  virtue  of  their  office,  with  sure- 

'^  to  be  approved  by  the  Solicitor  of  the  Treasury.     Such  bonds 

^^1  be  filed  in  the  office  of  the  First  Comptroller  of  the  Treasury, 

*^e  by  him  put  in  suit  upon  any  breach  of  the  conditions  thereof. 

Act  May  15,  1862,  c.  72,  §  4,  12  Stat.  388. 

The  requirement  of  this  section  that  the  commissioner  should  give  bond, 
and  a  further  provision  that  the  bond  should  be  in  the  penal  sum  of  $25,000, 
made  by  Act  March  3,  1887,  c.  351,  §  2,  24  Stat.  499,  were  superseded  by 
the  change  of  the  Department  into  an  executive  department,  under  a  Secretary 
of  Agriculture,  with  an  Assistant  Secretary,  by  Act  Feb.  9,  1889,  c.  122, 
ante,  §§  789-792. 

The  designation  of  First  Comptroller  of  the  Treasury  was  changed  to 
ComptroUer  of  the  Treasury  by  Act  July  31,  1894,  c.  174.  $  4,  ante,  $  402. 

816.  (Act  Aug.  8,  1894,  c.  238,  §  1.)     Seal. 

The  Secretary  of  Agriculture  is  hereby  authorized  and  directed  to 
rocure  a  proper  seal,  with  such  suitable  inscriptions  and  devices 
>  he  may  approve,  to  be  known  as  the  official  seal  of  the  Depart- 
lent  of  Agriculture,  and  to  be  kept  and  used  to  verify  official  doc- 
ments,  under  such  rules  and  regulations  as  he  may  prescribe.  (28 
tat.  272.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal 
year  1895,  cited  above. 

817.  (R.  S.  §  525.)     Custody  of  property,  records,  etc. 

The  Commissioner  of  Agriculture  shall  have  charge,  in  the  build- 
ig  and  premises  appropriated  to  the  Department,  of  the  library, 
irniture,  fixtures,  records,  and  other  property  appertaining  to  it, 
r  hereaftel*  acquired  for  use  in  its  business. 

Act  May  16,^  1802,  c.  72,  §  3,  12  Stat.  387.  Res.  Dec.  15,  1868,  No.  1,  16 
Stat.  343. 

The  duties  of  the  Commissioner  were  to  be  performed  by  the  Secretary  of 
Agriculture,  by  a  provision  of  Act  July  14,  1890,  c.  707,  post,  §  819. 

818.  (R.  S.  §  526.)     Duties  of  Secretary. 

The  Commissioner  of  Agriculture  shall  procure  and  preserve  all 
iformation  concerning  agriculture  which  he  can  obtain  by  means 
f  books  and  correspondence,  and  by  practical  and  scientific  exper- 
ments,  accurate  records  of  which  experiments  shall  be  kept  in  his 
^flice.  by  the  collection  of  statistics,  and  by  any  other  appropriate 
neans  within  his  power;  he  shall  collect  new  and  valuable  seeds 
md  plants ;  shall  test,  by  cultivation,  the  value  of  such  of  them  as  v 
nay  require  such  tests;  shall  propagate  such  as  may  be  worthy 
Df  propagation ;  and  shall  distribute  them  among  agriculturists. 

Act  May  15,  1862,  c.  72,  §  3,  12  Stat.  387. 

The  office  of  Secretary  of  Agriculture  was  established  by  Act  Feb.  9,  1889, 
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c.  122,  ante,  §§  789-792,  and  the  Secretary  was  authorized  and  directed  to 
perform  all  the  duties  named  in  acts  of  Congress  in  force  on  Feb.  8,  1889,  to 
be  performed  by  the  Commissioner  of  Agriculture,  by  provisions  of  Act  July 
14,  1890,  c.  707,  post,  §  819. 

Further  provisions  as  to  the  duties  of  the  Secretary  are  set  forth  post,  §§ 
819-823. 

In  connection  with  an  appropriation  for  completion  of  the  work  of  the 
United  States  Entomological  Commission  under  the  Department  of  the  In- 
terior in  the  special  investigation  of  the  Rocky  Mountain  locust  or  grasshopper 
and  the  cotton  worm,  in  Act  June  16,  1880,  c.  235,  §  1,  21  Stat.  276.  a  pro- 
viso thereto  required  that  after  the  close  of  the  next  fiscal  year  all  work 
of  the  character  provided  for  should  be  exclusively  under  control  of  the  Agri- 
cultural Department. 

The  Secretary  was  directed  to  test  for  adultesations  samples  of  seeds  of 
grass,  clover,  or  alfalfa,  obtained  in  the  open  market,  by  a  provision  of  Act 
AprU  28,  1904,  c.  1486,  post,  §  8741. 

The  Secretary  was  authorized  to  establish  an  official  standard  of  classifica- 
tion for  the  different  grades  of  cotton,  by  a  provision  of  Act  May  23,  1908,  c 
192,  post,  §  829. 

The  Secretary  was  authorized  to  establish  and  maintain  laboratories  for  ex- 
amining samples,  etc.,  of  seed  or  grain  and  to  report  upon  them,  such  reports 
to  serve  as  a  basis  for  fixing  grades  and  for  the  issuance  of  certificates  of 
inspection,  by  a  further  provision  of  Act  May  23,  1908,  c.  192,  post,  §  830. 

The  Secretary  of  the  Treasury,  the  Secretary  of  Agriculture,  and  the  Sec- 
retary of  Commerce  and  Labor,  were  directed  to  make  regulations  for  carrying 
out  the  provisions  of  the  Pure  Food  and  Drugs  Act  of  June  30,  1906,  c.  3915, 
by  section  3  of  that  act,  and  also  for  carrying  out  the  provisions  of  the  In- 
secticide Act  of  April  26,  1910,  c.  191,  by  section  3  of  said  act,  both  which 
are  set  forth  post,  §§  8719,  8767. 

Further  provisions  for  the  enforcement,  by  the  Secretary  of  the  Treasury 
and  the  Secretary  of  Agriculture,  of  the  provisions  of  the  pure  food  act  and 
of  the  insecticide  act  as  to  imported  articles  were  contained  in  section  11  of 
each  of  said  acts,  also  set  forth  post,  §§  8727,  8775. 

Provisions  for  the  regulation  of  the  exportation  and  transportation  of  live 
stock  and  the  suppression  of  diseases  among  such  stock,  by  the  Secretary  of 
Agriculture,  were  contained  in  Act  Feb.  2,  1903,  c.  349,  set  forth  post,  ff 
8698-8700. 

The  Secretary  of  Agriculture  was  authorized  to  cause  to  be  made,  by  in- 
spectors appointed  for  the  purpose,  the  inspection  of  cattle,  etc.,  carcasses, 
etc.,  thereof,  and  meat  and  meat  food  products,  provided  for  by  Act  March 
4,  1907,  c.  2907,  and  to  make  regulations  for  the  execution  of  that  act,  by 
various  provisions  of  said  Act  March  4,  1907,  c.  2907,  relating  to  such  in- 
spections, etc.,  set  forth  post,  §§  8681,  8707. 

The  Secretary  of  Agriculture  was  charged  with  the  proper  administration 
of  Act  March  16,  1906,  c.  951,  providing  for  an  increased  annual  appropriation 
for  agricultural  experiment  stations,  by  section  4  of  that  act,  and  specific 
requirements  in  regard  thereto  are  contained  in  that  and  other  sections  of 
said  Act  March  16,  1906,  c.  951,  set  forth  post,  §§  8891-8896. 

The  Secretary  of  Agriculture  was  made  one  of  the  members  of  the  National 
Forest  Keservation  Commission,  and  various  powers  and  duties  are  imposed 
on  him  in  regard  to  the  acquisition,  etc.,  of  lands  necessary  for  regulation 
of  flow  of  navigable  streams,  by  Act  March  1,  1911,  c.  186,  §§  4-11,  set  forth 
post,  under  Title  XXXII  A,  "The  National  Forests,"  post,  §§  5177-5184. 

The  Secretary  of  Agriculture  was  authorized  to  prescribe  such  regulations 
as  may  be  required  for  determining  the  purity  of  breeding  and  the  identity  of 
animals  imported  for  breeding  purposes,  to  be  admitted  free  of  duty,  under 
the  Free  List  of  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  c.  16,  §  I,  par.  397, 
post,  §  5291. 

The  Secretary  of  the  Treasury,  the  Secretary  of  Agriculture,  and  the  Comp- 
troller of  the  Currency  were  constituted  "The  Reserve  Bank  Organization 
Committee,"  and  the  duties  and  powers  of  said  committee  were  defined,  by  the 
Federal  Reserve  Act  of  Dec.  23,  1913,  c.  6,  §  2,  post,  §  9786. 

Provisions  for  investigation  by  the  Secretary  of  the  cost  of  food  supplies, 
contained  in  the  agricultural  appropriation  act  for  the  fiscal  year  1911,  Act 
May  26,  1910,  c.  256,  36  Stat.  440,  and  for  the  continuance  of  such  investi- 
gations, in  the  similar  acts  for  subsequent  years,  and  further  provisions  for 
investigation  by  him  of  systems  of  marketing  farm  products  and  the  making 
of  recommendations  to  Congress  thereon,  etc.,  contained  in  Act  Aug.  10,  1912, 
c  284,  37  Stat.  295,  being  temporary  merely,  are  omitted. 


Notes  of  Decisions 

Reports  as  evidence.— In  action  for 
publication  charging  plaintiff  with  sell- 
ing Miracle  Wheat  at  |1  a  pound,  r^- 
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,  ante,  receivable  in  evidence  under 
le  Civ.  Proc.  N.  Y.  §  944,  and  eec- 
i  789,  ante,  for  any  proper  purpose, 


held  admissible.  Russell  v.  Brooklyn 
Daily  Eagle  (1915)  153  .N.  Y.  Supp. 
450,  168  App.  Div.  121. 


J19.  (Act  July  14,  1890,  c.  707.)     Secretary  to  perform  duties  of 

former  Commissioner  of  Agriculture, 
rhe  authority  granted  to  the  Commissioner  of  Agriculture  by  the 

of  May  twenty-nine,  eighteen  hundred  and  eighty-four,  estab- 
ling  the  Bureau  of  Animal  Industry,  and  by  the  provisions  of  the 
)ropriation  act  for  the  Agricultural  Department,  approved  July 
hteenth,  eighteen  hundred  and  eighty-eight,  relating  to  said  Bu- 
u,  is  hereby  vested  in  the  Secretary  of  Agriculture ;  and  the  said 
:retary  is  hereby  authorized  and  directed  to  perform  all  the  duties 
ned  in  said  acts  and  all  other  acts  of  Congress  in  force  on  Feb- 
ry  eighth,  eighteen  hundred  and  eighty-nine,  to  be  performed  by 

Commissioner  of  Agriculture.     (26  Stat.  288.) 

These  were  provisions  of  the  agricultural  appropriation  act  for  the  fiscal  year 
1891,  cited  above. 

Sections  1  and  11  of  Act  May  29,  1884,  c.  60,  establishing  the  Bureau  of 
Lnimal  Industry,  referred  to  in  this  provision,  are  set  forth,  post,  §§  850,  838; 
lections  2-9,  relating  to  the  exportation  and  transportation  of  live  stock  to 
'oreign  countries  and  between  different  States,  etc.,  and  to  the  suppression  of 
liseases  of  live  stock,  are  set  forth  post,  §§  8690-8697. 

The  authority  granted  by  the  agricultural  appropriation  act  of  1888,  Act 
Fuly  18,  1888,  c.  677,  25  Stat.  333,  referred  to  in  this  provision,  was  limited 
o  the  use  of  the  sum  therein  appropriated.  It  was  substantially  repeated,  but 
implified,  though  not  made  permanent,  by  subsequent  appropriation  acts. 

Said  provisions  of  the  act  of  July  18,  1888,  were  as  follows: 

"Salaries  and  expenses  Bureau  of  Animal  Industry:  For  carrying  out  the 
provisions  of  the  act  of  May  twenty-ninth,  eighteen  hundred  and  eighty-four, 
establishing  the  Bureau  of  Animal  Industry,  five  hundred  thousand  dollars; 
md  the  Commissioner  of  Agriculture  is  hereby  authorized  to  use  any  part  of 
this  sum  he  may  deem  necessary  or  expedient,  and  in  such  manner  as  he  may 
think  best,  to  prevent  the  spread  of  pleuro-pneumonia,  and  for  this  purpose  to 
imploy  as  many  persons  as  he  may  deem  necessary,  and  to  expend  any  part  of 
this  sum  in  the  purchase  and  destruction  of  diseased  or  exposed  animals  and 
the  quarantine  of  the  same  whenever  in  his  judgment  it  is  essential  to  pre- 
rent  the  spread  of  pleuro-pneumonia  from  one  State  into  another/' 

Cited  without  definite  application, 
U.  S.  V.  Haas  (D.  O.  1906)  167  Fed. 
211. 

20.   (R.  S.  §  527,  as  amended,  Act  April  25,  1896,  c.  140,  §  1.) 

Purchase  and  distribution  of  seeds,  plants,  etc. 
Purchase  and  distribution  of  vegetable,  field,  and  flower  seeds, 
tits,  shrubs,  vines,  bulbs  and  cuttings  shall  be  of  the  freshest  and 
t  obtainable  varieties  and  adapted  to  general  cultivation. 

Act  June  25,  1864,  c.  147,  §  1,  13  Stat.  145,  155.  Act  March  2,  1865,  c. 
73,  §  1,  13  Stat.  445,  455.  Act  July  23,  1866,  c.  208,  §  1,  14  Stat.  191,  201. 
Act  March  2,  1867,  c.  166,  §  1,  14  Stat.  440,  452.  Act  April  25,  1896,  c.  140, 
\  1,  29  Stat.  106. 
This  section,  as  enacted  in  the  Revised  Statutes,  was  as  follows: 
'*The  purchase  and  distribution  of  seeds  by  the  Department  of  Agriculture 
ihall  be  confined  to  such  seeds  as  are  rare  and  uncommon  to  the  country,  or 
inch  as  can  be  made  more  profitable  by  frequent  changes  from  one  part  of  our 
)wn  country  to  another;  and  the  purchase  or  propagation  and  distribution  of 
:rees,  plants,  shrubs,  vines,  and  cuttings,  shall  be  confined  to  such  as  are 
idapted  to  general  cultivation  and  to  promote  the  general  interests  of  horti- 
!ulture  and  agriculture  throughout  the  United  States." 

It  was  amended  by  Act  April  25,  1896,  c.  140,  §  1,  cited  above,  to  read  as 
set  forth  here. 

Appropriations  are  made  annually,  in  the  agricultural  appropriation  acts,  for 
the  purchase,  etc.,  and  distribution  by  the  Secretary  of  Agriculture  of  valuable 
seeds,  bulbs,  etc.,  and  plants,  with  provisions  for  allotment  of  an  equal  pro- 
portion of  five-sixths  thereof  to  Senators,  Representatives,  and  Delegates  in 
Congress  for  distribution  among  tbeir  constituents,  the  provisions  of  the  suc- 
cessive acts  varying  in  details  from  year  to  year.  Such  provisions  for  the  fiscal 
year  1917  were  by  Act  Aug.  11,  1916,  c.  313,  39  Stat.,  and  were  as  follows: 
*'An  equal  proportion  of  five-sixths  of  all  seeds,  bulbs,  shrubs,  vines,  cuttings, 
and  plants,  shall,  upon  their  request,  after  due  notification  by  the  Secretary 
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of  Agriculture  that  the  allotment  to  their  respective  districts  is  ready  for  dis- 
tribution, be  supplied  to  Senators,  Representatives,  and  Delegates  in  Congress 
for  distribution  among  their  constituents,  or  mailed  by  the  department  upon 
the  receipt  of  their  addressed  franks,  in  packages  of  such  weight  as  the 
Secretary  of  Agriculture  and  tho  Postmaster  General  may  jointly  determine: 
Provided,  however,  That  upon  each  envelope  or  wrapper  containing  pack- 
ages of  seeds  the  contents  thereof  shall  be  plainly  indicated,  and  the  Secre- 
tary shall  not  distribute  to  any  Senator,  Representative,  or  Delegate  seeds 
entirely  unfit  for  the  climate  and  locality  he  represents,  but  shall  distribute 
the  same  so  that  each  Member  may  have  seeds  of  equal  value,  as  near  as  may 
be,  and  the  best  adapted  to  the  locality  he  represents:  Provided,  also.  That 
the  seeds  allotted  to  Senators  and  Representatives  for  distribution  in  the 
districts  embraced  within  tho  twenty-fifth  and  thirty-fourth  parallels  of  lati- 
tude shall  be  ready  for  delivery  not  later  than  the  tenth  day  of  January: 
Provided,  also.  That  any  portion  of  the  allotments  to  Senators,  Representa- 
tives, and  Delegates  in  Congress  remaining  uncalled  for  on  the  first  day  of 
April  shall  be  distributed  by  the  Secretary  of  Agriculture,  giving  preference 
to  those  persons  whose  names  and  addresses  have  been  furnished  by  Senators 
and  Representatives  in  Congress  and  who  have  not  before  during  the  same 
season  been  supplied  by  the  department:  And  provided,  also,  That  the  Secre- 
tary shall  report,  as  provided  in  this  Act,  the  place,  quantity,  and  price  of 
seeds  purchased,  and  the  date  of  purchase;  but  nothing  in  this  paragraph 
shall  be  construed  to  prevent  the  Secretary  of  Agriculture  from  sending  seeds 
to  those  who  apply  for  the  same." 

Provisions  for  transmission  of  seeds,  etc.,  distributed  by  members  of  Con- 
gress, through  the  mails,  free  of  charge,  contained  in  Act  March  3,  1875,  c. 
128,  §  7,  are  set  forth  post,  §  7380. 

Provisions  for  the  printing  annually  by  the  Public  Printer  of  franks  re- 
quired for  sending  out  seeds  on  Congressional  orders  were  contained  in  Res. 
May  19,  1902,  No.  23,  post,  §  6994. 

Appropriations  are  also  made  annually,  in  the  sundry  civil  appropriation  acts, 
for  the  printing  and  distribution  of  farmers'  bulletins,  adapted  to  the  interests 
of  the  people  of  the  different  sections  of  the  country,  with  provisions  for  allot- 
ment of  four-fifths  thereof  to  members  of  Congress  for  distribution.  Further 
provisions  relating  thereto,  contained  in  Act  June  30,  1906,  c.  8913,  are  set 
forth  post,  §  828.  The  appropriation  for  the  fiscal  year  1917  was  by  Act  July 
1,  1916,  c.  209,  §  1,  39  Stat. 

Notes  of  Decisions 

Authority   of    Secretary   of   Agricul-  Joint  resolution  No.  27  of  March  3, 

ture.— The   Secretary   is  authorized   to  1896  (29  Stat.  467),  authorizes  and  di- 

make  the  purchases  of  seeds  referred  rects   the   Secretary  of  Agriculture  to 

to  conformably  to  R.  S.  §  3709,  post,  §  purchase  and  distribute  seeds  for   the 

6832,  reserving  the  right  to  reject  any  year  1896  in  accordance  with  the  prac- 

and  all  bids.     (1895)  21  Op.  Atty.  Gen.  tice  followed  by  the  Department  prior 

162.  to  the  year  1895.     (1896)  21  Op.  Atty. 

Gen.  321. 

Construction  of  prior  acts  and  resolu-  if  the  practice  has  been  varied  from 

tlons.— The   act  making  appropriations  year  to  year,  the  Secretary  is  to  exer- 

for  the  purchase  of  seeds  for  the  De-  cise  his  discretion,  but  it  will  be  a  din- 

partment  of  Agriculture  for  the  fiscal  cretion   of   choice,    and    not   a   discre- 

year  1895  does  not  authorize  the  pur-  tion  to  do  or  leave  undone.    Id. 

chase    of   any   others    than    those   de-  The  last  part  of  the  resolution  au- 

scribed  in  this  section.     (1894)  21  Op.  thorizes   and   directs   the   purchase   of 

Atty.  Gen.  55.  geeds  for  the  year  1896  in  open  market 

The  seeds  purchasable  out  of  the  ap-  at  the  discretion  of  the  Secretary,  with- 

propriation  made  in  Act  March  2,  1895  out    resorting    to    advertisement    for 

(28     Stat.     733).     for    the     purchase,  bids.     Id. 

propagation,  and  distribution  of  seeds.  The   act   making   appropriations   for 

etc.,  are  limited  to  those  described  in  the  Department  of  Agriculture  for  the 

this  section,  and  must  be  such  as  are  fiscal  year  ending  June  30,   1897    (29 

adapted  to   general   cultivation  and  to  Stat  99,  106),  authorizes  the  Depart- 

promote   the  general  interests  of  hor-  ment  to  pay  $130,000  for  seed  already 

ticulture  and  agriculture  throughout  the  put  up  in  packages  and  labeled,  ready 

United    States.      (1895)    21   Op.   Atty.  for  distribution.     (1896)  21  Op.  Atty. 

Gen.  162.  Gen,  372. 

§  820a.  (Act  Aug.  11,  1916,  c.  313.)  Contracts  for  supplying  print- 
ed packets,  etc.,  and  packeting,  etc.,  and  mailing  seeds,  bulbs, 
etc. 

The  Secretary  of  Agriculture,  after  due  advertisement  and  on 
competitive  bids,  is  authorized  to  award  the  contract  for  the  sup- 
plying of  printed  packets  and  envelopes  and  the  packeting,  assem- 
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ling,  and  mailing  of  the  seeds,  bulbs,  shrubs,  vines,  cuttings,  and 
lants,  or  any  part  thereof,  for  a  period  of  not  more  than  five  years 

3r  less  than  one  year,  if  by  such  action  he  can  best  protect  the  1 1 

iterests  of  the  United  States.     (39  Stat.)  " 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal  year 

1917,  cited  above.     It  was  repeated  in  the  previous  agricultural  appropriation  i  ■ 

acts  for  the  fiscal  year  1915  and  1916,  Act  June  30,  1914,  c.  131,  38  Stat.  424,  1 1 

Act  March  4,  1915,  c.  144,  38  Stat.  1094.  1 1 

See  notes  to  §  820,  ante.  ' 

821.  (Act  May  25,  1900,  c.  553,  §  1.)     Preservation,  etc.,  of  game 

birds  and  other  wild  birds. 
The  duties  and  powers  of  the  Department  of  Agriculture  are 
cj"eby  enlarged  so  as  to  include  the  preservation,  distribution,  in- 
oduction,  and  restoration  of  game  birds  and  other  wild  birds.  The 
-cretary  of  Agriculture  is  hereby  authorized  to  adopt  such  meas- 
es as  may  be  necessary  to  carry  out  the  purposes  of  this  Act  and 
purchase  such  game  birds  and  other  wild  birds  as  may  be  re- 
'"ed  therefor,  subject,  however,  to  the  laws  of  the  various  States 
'    Territories.     The  object  and  purpose  of  this  Act  is  to  aid  in 

Restoration  of  such  birds  in  those  parts  of  the  United  States 
^t:ed   thereto  where  the  same   have  become   scarce   or   extinct, 

tilso  to  regulate  the  introduction  of  American  or  foreign  birds 
Animals  in  localities  where  they  have  not  heretofore  existed. 
Fhe  Secretary  of  Agriculture  shall  from  time  to  time  collect  and 
t>lish  useful  information  as  to  the  propagation,  uses,  and  pres- 
ation  of  such  birds. 

\nd  the  Secretary  of  Agriculture  shall  make  and  publish  all  need- 
rules  and  regulations  for  carrying  out  the  purposes  of  this  Act, 
i  shall  expend  for  said  purposes  such  sums  as  Congress  may  ap- 
)priate  therefor.    (31  Stat.  187.)  \ 

This  was  the  first  section  of  the  Lacey  Act,  entitled  "An  act  to  enlarge  the 
powers  of  the  Department  of  Agriculture,"  etc.,  cited  above.     The  other  sec-  J 

tions,  being  sections  2-5  of  the  act,   relating  to  the  importation  of  foreign  I 

wild  animals  or  birds,  and  to  the  transportation  between  dififerent  States,  etc., 
of  animals  or  birds  the  importation  of  which  is  prohibited,  or  the  dead  bodies 
of  wild  animals  or  birds  killed  in  violation  of  the  laws  of  a  State,  etc.,  were  in- 
corporated into  the  Criminal  Code,  in  sections  241-244  thereof,  post,  §§  10411- 
10414,  and  were  repealed  by  section  341  of  said  Criminal  Code,  post,  §  10515. 

The  Secretary  of  Agriculture  was  further  empowered  to  authorize  and  regu- 
late the  importation  of  eggs  of  game  birds  for  propagation,  by  Act  June  3, 
1002,  c.  983,  post,  §  822. 

Provisions  that  migratory  game  and  insectivorous  birds,  which,  in  their 
northern  and  southern  migrations  do  not  remain  permanently  the  entire  year 
within  the  borders  of  any  State  or  Territory,  shall  be  deemed  within  the  cus- 
tody and  protection  of  the  Government  of  the  United  States,  and  shall  not  be 
destroyed  or  taken  contrary  to  regulations  to  be  adopted  by  the  Department 
of  Agriculture,  were  made  by  Act  March  4,  1913,  c.  145,  and  are  set  forth 
under  Title  LVII  D,  "Protection  of  Migratory  Game  and  Insectivorous  Birds." 

822.  (Act  June  3,  1902,  c.  983.)     Regulation  of  importation  of 

eggs  of  game  birds  for  propagation. 
From  and  after  the  passage  of  this  Act  the  Secretary  of  Agri- 
ilture  shall  have  the  power  to  authorize  the  importation  of  eggs 
;  game  birds  for  purposes  of  propagation,  and  he  shall  prescribe 
1  necessary  rules  and  regulations  governing  the  importation  of 
2:gs  of  said  birds  for  such  purposes.     (32  Stat.  285.) 

This  act  was  entitled  "An  act  to  regulate  the  introduction  of  eggs  of  game 
birds  for  propagation." 

823.  (Act  Feb.  1,  1905,  c.  288,  §  1.)  Execution  of  laws  affecting 
lands  reserved  for  national  forests. 

The  Secretary  of  the  Department  of  Agriculture  shall,  from  and 
iter  the  passage  of  this  Act,  execute  or  cause  to  be  executed  all 
aws  affecting  public  lands  heretofore  or  hereafter  reserved  under 
he  provisions  of  section  twenty-four  of  the  Act  entitled  "An  Act 
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to  repeal  the  timber-culture  laws,  and  for  other  purposes,"  approved 
March  third,  eighteen  hundred  and  ninety-one,  and  Acts  supple- 
mental to  and  amendatory  thereof,  after  such  lands  have  been  so 
reserved,  excepting  such  laws  as  affect  the  surveying,  prospecting, 
locating,  appropriating,  entering,  relinquishing,  reconveying,  cer- 
tifying, or  patenting  of  any  of  such  lands.    (33  Stat.  628.) 

This  was  the  first  section  of  an  act  entitled  "An  act  providing  for  the  trans- 
fer of  forest  reserves  from  the  Department  of  the  Interior  to  the  Department 
of  Agriculture,"  cited  above. 

Act  March  3,  1891,  c.  561,  §  24,  and  acts  supplemental  to  and  amendatory 
thereof,  mentioned  in  this  section,  are  set  forth  under  Title  XXXII  A,  *'The 
National  Forests,"  §S  5121-5187. 

Before  this  act,  the  Secretary  of  the  Interior  was  charged  with  the  super- 
vision of  the  public  lands  by  R.  S.  §  441,  ante,  §  680,  and  with  the  execution  of 
the  laws  relating  to  forest  reserves  by  various  special  provisions  of  sudi  laws, 
post,  §§  5126-5134,  5136. 

Notes  of  Decisions 

Permits  for  use  of  land.— The  Secre-  land   for   the  particular   purpose    con- 

tary   of   Agriculture   is   authorized   by  templated   in   excess   of  its   value  for 

Act  Feb.   15,   1901   (31   Stat.   790),  to  general  purposes,  would  or  would  not 

make  the  granting  of  permits  for  the  be  reasonable,  is  not  a  question  w^hich 

use  of  lands   or  resources   within   the  can    properly    be    determined    by    the 

national  forest  reserves   for   the  pur-  Attorney  General.     Id. 
poses  contemplated  by  that  act,  which  „       ^   water-Intimated,    that    the 

mclude  irrigation,  mining,  and  quarry-  .  , .  .  the  forest  re- 

ing,  etc.,  dependent  upon  the  payment  r/^^l.  ^  "  L  fllJ^  ««it  f,^^  I  fif 

of  such  chflreea  ar  he  mav  di^^m   ppa-  ser^^s  can  be   secured  only  under   the 

sonable     (1907)  26  On   AtL   Ge^  421  P^^^^o-^^    <>'   ^^t   June    4,   1807    <30 

'""^y^Xi^^^^  the  Stat,  f  5^»  f  ^  .0'  <>ther^  legislation  ape- 

grounds  specificdly  enumerated  by  the  ^^^^^^-^  l*^^""??  ^"^  the  reserves,  un- 

Secretary   of  Agriculture,   to   wit,   the  1«»*    «"<^»^    ^«^^    existed    before    the 

use  of  the  ground  and  rights  of  way  P?T"n^Q^7r4^  a""  '^A^^^'r  '^''l^^''' 
without  regard  to   their   special  value      ^^ed.     (1900  26  Op.  Atty.  Gen.  421. 

for  the  particular  purposes  contem-  Cited  without  definite  application, 
plated  by  the  permit,  and  for  **conser-  U.  S.  v.  Utah  Power  &  Light  Co.  (1913) 
vation,"  being  the  special  value  of  the      209  Fed.  554,  562,  126  C.  C.  A.  376. 

§  824.     (Act  May  26,  1910,  c.  256.)     Solicitor  to  supervise  legal 
work  of  Department. 
Hereafter  the  legal  work  of  the  Department  of  Agriculture  shall 
be  performed  under  the  supervision  and  direction  of  the  solicitor. 
(36  Stat.  416.) 

This  was  a  provision,  accompanying  an  appropriation  for  compensation  of 
the  Solicitor,  in  the  agricultural  appropriation  act  for  the  fiscal  year  1911. 
The  amount  appropriated,  as  in  the  previous  year,  was  $4,500.  It  was  in- 
creased to  $5,000  in  the  appropriations  for  subsequent  years.  He  is  to  re- 
ceive compensation  at  that  rate  by  a  provision  accompanying  the  appropria- 
tion of  that  amount  for  the  fiscal  year  1914,  by  Act  March  4,  1918,  c  146, 
ante,  §  802.  The  appropriation  for  the  fiscal  year  1917  was  by  Act  Aug.  11, 
1916,  c.  313,  39  Stat 

§  825.  (Act  March  4,  1909,  c  301.)    Monthly  crop  reports. 

Hereafter  the  monthly  crop  reports,  which  shall  be  gathered  as  far 
as  practicable  from  practical  farmers,  and  which  shall  be  issued  on 
or  before  the  tenth  of  each  month,  shall  embrace  statements  of 
the  conditions  of  crops  by  States,  in  the  United  States,  with  such 
explanations,  comparisons,  and  information  as  may  be  useful  for 
illustrating  the  above  matter,  and  that  it  shall  be  submitted  to  and 
officially  approved  by  the  Secretary  of  Agriculture  before  being 
issued  or  published:  Provided  further,  That  hereafter  the  condition 
reports  of  the  cotton  crop  shall  be  issued  on  the  same  day  in  October 
each  year  as  the  first  ginners'  report  of  actual  cotton  ginned.  (35 
Stat.  1053.) 

These  were  provisos  annexed  to  the  appropriations  for  expenses  of  the  Bu- 
reau of  Statistics  in  the  Agricultural  appropriation  act  for  the  fiscal  year 
1910,  cited  above.     Provisos  in  nearly  the  same  language,  without  the  word 
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lereafter,"  were  contained  in  the  agricultural  appropriation  acts  for  previ- 

is  years. 

Previous  similar  provisions,  relating  to  a  monthly  crop  report  issued  on  the 

nth  day  of  each  month,  had  been  made  for  many  years. 

The  monthly  crop  reports  are  to  embody  information  procured  and  trans- 

itted  by  consuls,  etc.,  in  foreign  countries,  relative  to  agricultural,  etc.,  indus- 

ies  of  the  countries  in  which  they  are  stationed,  by  a  provision  added  to 

.  S.  S  1T12,  by  amendment  by  Act  June  18,  1888,  c.  393,  post,  §  3167. 

5.  (Act  May  27,  1912,  c.  135,  §  1.)     Reports  of  number  of  acres 

3f  cotton  in  cultivation. 

le  Secretary  of  Agriculture  be  directed  to  cause  the  Bureau  of 

sties  of  the  Department  of  Agriculture  to  issue  a  report,  on 

)out  the  first  Monday  in  July  of  each  year,  showing  by  States 

in  total  the  number  of  acres  of  cotton  tljen  in  cultivation  in  the 

ed  States.    (37  Stat.  118.) 

This  section  and  the  section  next  following  are  provisions  of  an  act  en- 

tied  "An  act  authorizing  the  Secretary  of  Agriculture  to  issue  certain  re- 

»rt8  relating  to  cotton,"  cited  above. 

7.  (Act  May  27,  1912,  c.  135,  §  2.)  Reports  of  total  cotton  pro- 
duction. 

le  Secretary  of  Agriculture  shall  cause  the  Bureau  of  Statistics 
le  Department  of  Agriculture  to  issue  each  year,  immediately 
wing  the  publication  of  the  ginning  report  of  the  Census  Bu- 
of  December  first,  an  estimate  of  the  total  production  of  cot- 
n  the  United  States  for  the  current  crop  year.    (37  Stat.  118.) 

8.  (Act  June  30,  1906,  c.  3913.)  Farmers'  bulletins;  allot- 
ment to  Members  of  Congress  for  distribution. 

iblications.  Department  of  Agriculture:  General  expenses, 
sion  of  Publications :  *  *  for  the  preparation,  printing,  and 
ibution  of  farmers'  bulletins,  which  shall  be  adapted  to  the 
ests  of  the  people  of  the  different  sections  of  the  country,  an 
1  proportion  of  four-fifths  of  which  shall  be  delivered  to  or 
out  under  the  addressed  franks  furnished  by  Senators,  Repre- 
atives,  and  Delegates  in  Congress,  as  such  Senators,  Repre- 
itives,  or  Delegates  shall  direct :  Provided,  That  the  Secretary 
Lgriculture  shall  notify  Senators,  Representatives,  and  Dele- 
5  in  Congress  of  the  title  and  character  of  each  such  bulletin, 

the  total  number  to  which  each  Senator,  Representative,  and 
gate  may  be  entitled  for  such  distribution ;  and  on  the  face  of 
envelope  inclosing  said  bulletins  shall  be  printed  the  title  of 

bulletin  contained  therein:  Provided  further,  That  all  such 
itins  included  in  the  quotas  of  Senators,  Representatives,  or 
gates  not  called  for  on  or  before  the  thirty-first  day  of  May  in 

fiscal  year  shall  revert  to  the  Secretary  of  Agriculture,  and 
Lvailable  to  him,  either  for  miscellaneous  distribution,  or  in 
ing  up  Congressional  quotas  for  the  next  fiscal  year.  (34 
.  690.) 

These  were  provisions  of  the  agricultural  appropriation  act  for  the  fiscal 
?ar  1907,  cited  above.  The  appropriation  made  was  for  the  fiscal  year  only, 
It  the  accompanying  provisions  set  forth  here  may  be  regarded  as  more  per- 
anent. 

Previous  provisions  of  the  same  nature  had  been  made  in  the  agricultural 
>propriation  acts  for  several  preceding  years,  with  some  variations  from  year 
>  year.  For  each  fiscal  year  subsequent  to  1907,  an  appropriation,  varying  in 
nount,  but  otherwise  in  substantially  the  same  terms  as  those  of  this  act, 
it  forth  here,  without  the  provisos,  was  made  in  the  annual  sundry  civil 
ppropriation  acts.  The  provision  for  the  fiscal  year  1917  was  by  Act  July  1, 
>16,  c  209,  §  1,  89  Stat. 

Notes  of  Deoisions 

viso  of   Appropriation    Act.— The      the  quotas  of  Senators  and  Represent- 
so  in  Appropriation  Act  June  30,      atives  is  no  longer  in  force.     (1909)  27 
(34    Stat.   669),   with    regard    to      Op.  Atty.  Gen.  28a 
era'   Bulletins   not  called  for   in 
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§  829.  (Act  May  23,  1908,  c.  192.)  Sale  of  copies  of  card  index  of 
publications  of  Department. 
Hereafter  the  Secretary  of  Agriculture  may  furnish  to  such  insti- 
tutions or  individuals  as  may  care  to  buy  them,  copies  of  the  card 
index  of  the  publications  of  the  Department  and  of  other  agricul- 
tural literature  prepared  by  the  library,  and  charge  for  the  same 
a  price  covering  the  additional  expense  involved  in  the  preparation 
of  these  copies.     (35  Stat.  264.) 

This  was  a  provision  accompanying  appropriations  for  the  library  of  the 
Department  in  the  agricultural  appropriation  act  for  the  fiscal  year  1909, 
cited  above. 

The  same  provision,  without  the  word  **hereafter,"  was  contained  in  the 
similar  appropriation  acts  for  previous  years. 

§  830.  (Act  May  23,  1908,  c.  192.)     Sale  of  copies  of  card  index  of 
agricultural  literature  prepared  by  Office  of  Experiment  Sta- 
tions. 
The  Secretary  of  Agriculture  hereafter  may  furnish  to  such  in- 
stitutions or  individuals  as  may  care  to  buy  them  copies  of  the 
card  index  of  agricultural  literature  prepared  by  the  Office  of  Ex- 
periment Stations,  and  charge  for  the  same  a  price  covering  the  ad- 
ditional expense  involved  in  the  preparation  of  these  copies,  the 
money  received  from  such  sales  to  be  deposited  in  the  Treasury  of 
the  United  States  as  miscellaneous  receipts.     (35  Stat.  265.) 

This  was  a  provision  accompanying  appropriations  for  agricultural  experi- 
ment stations  in  the  agricultural  appropriation  act  for  the  fiscal  year  1909, 
cited  above. 

Similar  provisions,  not  containing  the  word  "hereafter"  were  contained  in 
the  annual  agricultural  appropriation  acts  for  preceding  years. 

§  830a.  (Act  March  4,  1915,  c.  144.)     Sale  of  copies  of  card  index 
of  agricultural  literature  prepared  by  Department. 

The  Secretary  of  Agriculture  hereafter  may  furnish  to  such  in- 
stitutions or  individuals  as  may  care  to  buy  them  copies  of  the  card 
index  of  agricultural  literature  prepared  by  the  Department  of 
Agriculture  in  connection  with  its  administration  of  the  Act  of 
March  second,  eighteen  hundred  and  eighty-seven  (Twenty-fourth 
Statutes  at  Large,  page  four  hundred  and  forty),  and  the  Act  of 
March  sixteenth,  nineteen  hundred  and  six  (Thirty-fourth  Stat- 
utes at  Large,  page  sixty-three),  and  the  Acts  amendatory  of  and 
supplementary  thereto,  and  charge  for  the  same  a  price  covering 
the  additional  expenses  involved  in  the  preparation  of  these  copies, 
the  money  received  from  such  sales  to  be  deposited  in  the  Treasury 
of  the  United  States  as  miscellaneous  receipts.    (38  Stat.  1109.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal 
year  1916,  cited  above. 

Act  March  2,  1887,  c.  314,  24  Stat.  440,  mentioned  in  this  section,  is  set 
forth  post,  §§  8878,  8879,  8881-8887,  8889.  Act  March  16,  1906,  c.  951,  34 
Stat.  63,  also  mentioned  in  this  section,  is  set  forth  post,  §§  8891-8896. 

§  831.  (Act  March  4,  1907,  c.  2907.)  Sale  of  photographic  prints, 
etc.,  and  forest  maps,  and  of  condemned  property,  etc. 
General  Expenses,  Forest  Service:  To  enable  the  Secretary  of 
Agriculture  to  experiment  and  to  make  and  continue  investigations 
on  forestry,  *  *  and  hereafter  he  may  dispose  of  photographic 
prints  (including  bromide  enlargements),  lantern  slides,  transpar- 
encies, blueprints,  and  forest  maps  at  cost  and  ten  per  centum 
additional,  and  condemned  property  or  materials  under  his  charge 
in  the  same  manner  as  provided  by  law  for  other  bureaus.  (34 
Stat.  1269.) 

This  was  a  part  of  the  provisions  accompanying  appropriations  for  the  Forest 
Service  in  the  agricultural  appropriation  act  for  the  fiscal  year  1908,  cited 
above. 
The  same  provision,  without  the  word  "hereafter/'  was  contained  in  the  sini- 
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ilar  appropriation  act  for  the  preceding  year,  Act  June  30,  1906,  c.  3913.  34 
But  684. 

Farther  provisions  of  this  act,  for  the  sale  of  prints  and  lantern  slides  from 
negatives,  and  for  the  sale  of  waste  paper,  etc.,  are  set  forth  post,  fi§  832,  833. 

i32.  (Act  March  4,  1907,  c.  2907.)     Sale  of  prints  and  lantern 

slides  from  photographic  negatives, 
lereafter  the  Secretary  of  Agriculture  is  hereby  authorized  to 
nish,  upon  application,  prints  and  lantern  slides  from  negatives  in 
possession  of  the  Department  and  to  charge  for  the  same  a  price  to 
er  the  cost  of  preparation,  such  price  to  be  determined  and  estab- 
ed  by  the  Secretary  of  Agriculture,  and  the  money  received  from 
h  sales  to  be  deposited  in  the  Treasury  of  the  United  States. 

Stat.  1281.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal 
year  1908,  cited  above. 

The  same  provision,  without  the  word  "hereafter,"  was  contained  in  the 
similar  appropriation  act  for  the  preceding  year.  Act  June  30,  1906,  c.  3913, 
34  Stot.  696. 

i32a.  (Act  March  4,   1915,  c.   144.)     Sale  of  samples  of  pure 

sugars,  naval  stores,  microscopical  specimens,  etc. 
lereafter  the  Secretary  of  Agriculture  may  furnish,  upon  appli- 
ion,  samples  of  pure  sugars,  naval  stores,  microscopical  speci- 
ns,  and  other  products  to  State  and  municipal  officers,  educa- 
lal  institutions,  and  other  parties  and  charge  for  the  same  a 
ce  to  cover  the  cost  thereof,  such  price  to  be  determined  and 
ablished  by  the  Secretary,  and  the  money  received  from  sales  to 
deposited  in  the  Treasury  of  the  United  States  as  miscellaneous 
eipts.    (38  Stat.  1101.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal 
year  1916,  dted  above. 

t32b.  (Act  Aug.  11,  1916,  c.  313.)  Sale  of  potash  obtained  from 
experimentation. 

^or  the  investigation  and  demonstration  within  the  United  States 
determine  the  best  method  of  obtaining  potash  on  a  commercial 
le,  including  the  establishment  and  equipment  of  such  plant  or 
nts  as  may  be  necessary  therefor,  *  * :  Provided,  That  the  prod- 
obtained  from  such  experimentation  may  be  sold  at  the  market 
ce  of  such  product,  and  the  amount  obtained  from  the  sale  there- 
shall  be  covered  into  the  Treasury  as  miscellaneous  receipts.    (39 

;t.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal  year 
1917,  dted  above. 

133.  (Act  March  4,  1907,  c.  2907.)  Sale  of  waste  paper;  accumu- 
lations of  Department  files ;  obsolete  or  worthless  documents 
or  publications. 

iereafter  the  Secretary  of  Agriculture  is  authorized  to  sell  as 
5te  waste  paper,  or  otherwise  to  dispose  of  the  accumulation  of  De- 
tment  files  which  do  not  constitute  permanent  records,  and  all  other 
nments  and  publications  which  have  become  obsolete  or  worthless. 
[  Stat.  1281.) 

This  was  a  further  provision  of  the  agricultural  appropriation  act  for  the 
fiscal  year  1908,  cited  above. 

Provisions,  applicable  to  all  the  Departments,  for  the  disposition  of  ac- 
cumulations of  useless  papers,  were  made  by  Act  Feb.  16,  1889,  c.  171,  set 
forth  ante,  S  264. 

m.  (Act  March  4,  1909,  c.  301.)     Powers  and  duties  of  watch- 
men of  Department, 
■iereafter  all  duly  and  lawfully  constituted  and  appointed  watch- 
n  of  the  Department  of  Agriculture  stationed  in  and  upon  the  build- 
s  and  premises  of  said  department  in  the  city  of  Washington,  Dis- 
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trict  of  Columbia,  shall  have  and  perform  the  same  powers  and  duties, 
while  on  duty  in  and  about  said  premises,  as  the  Metropolitan  police 
of  the  District  of  Columbia.    (35  Stat.  1057.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal 
year  1910,  cited  above. 

§  835.  (R.  S.  §  528.)     Annual  and  special  reports  of  Secretary. 

The  Commissioner  of  Agriculture  shall  annually  make  a  general 
report  in  writing  6i  his  acts  to  the  President  and  to  Congress,  in 
which  he  may  recommend  the  publication  of  papers  forming  parts 
of  or  accompanying  his  report,  which  shall  also  contain  an  account 
of  all  moneys  received  and  expended  by  him.  He  shall  also  make 
special  reports  on  particular  subjects  whenever  required  to  do  so 
by  the  President  or  either  House  of  Congress,  or  when  he  shall 
think  the  subject  in  his  charge  requires  it. 

Act  May  15,  1862,  c.  72,  §  3,  12  Stat.  387. 

The  Secretary  of  Agriculture  was  authorized  and  directed  to  perform  all 
the  duties  of  the  Commissioner  of  Agriculture  named  in  acts  of  Consrress  in 
force  Feb.  8,  1889,  by  a  provision  of  Act  July  14,  1890,  c.  707,  ante,  §  819. 

The  annual  reports  were  to  include  information  obtained  by  consular  offi- 
cers which  pertains  to  agriculture,  by  a  provision  added  to  R.  S.  §  1713,  by 
amendment  by  Act  June  18,  1888,  c.  393,  post,  §  3169. 

Further  provisions  as  to  reports,  statements,  etc.,  by  the  Secretary  are  set 
forth  post,  §§  836-839a. 

The  provisions' of  the  annual  agricultural  appropriation  acts  for  the  purchase 
and  distribution  of  seeds,  etc.,  include  in  the  act  for  each  year  a  proviso, 
**That  the  Secretary  shall  report,  as  provided  in  this  Act,  the  place,  quantity, 
and  price  of  seeds  purchased,  and  the  date  of  purchase.**  The  provision  for 
the  fiscal  year  1917  was  by  Act  Aug.  11,  1910,  c.  313,  8d  Stat 

The  appropriations  in  the  annual  agricultural  appropriation  acts  to  carry 
into  effect  the  provisions  of  Act  March  2,  1887,  c.  314,  to  establish  agricultur- 
al ezperipient  stations,  and  of  Act  March  16,  1906,  c.  961,  to  provide  for  an 
increased  annual  appropriation  for  such  stations,  are  accompanied  by  a  pro- 
vision in  the  act  for  each  year  that  "the  Secretary  of  Agriculture  shall  Dr<v 
scribe  the  form  of  the  annual  financial  statement  required  under  the  above  acts, 
ascertain  whether  the  expenditures  are  in  accordance  with  their  provisions, 
and  make  report  thereon  to  Congress.*'  The  provision  for  the  fiscal  year  1914 
was  by  Act  March  4,  1913,  c.  145,  37  Stat.  851. 

Provisions  for  the  printing  and  distribution  of  the*  reports  of  the  Secretary 
of  Agriculture  and  of  the  Weather  Bureau  and  the  Bureau  of  Animal  In- 
dustry were  made  by  the  Printing  and  Binding  Act  of  Jan.  12,  1895,  c  23, 
§  73,  pars.  2-4,  post,  §{  7054-7056. 

Special  provisions  for  the  printing  and  distribution  of  the  report  on  field 
operations  of  the  Division  of  Soils,  of  the  Department  of  Agriculture,  were 
made  by  Res.  Feb.  23,  1901,  No.  8,  as  amended  by  Res.  March  14,  1904,  No. 
9,  post,  §  7096. 

Provisions  applicable  to  all  the  Departments,  relating  to  the  time  of  making 
annual  reports,  and  the  time  of  furnishing  copies  thereof  to  the  printer  were 
made  by  R.  S.  §§  195,  196,  and  Act  July  1,  1916,  c.  209,  §  3,  ante,  §§  278,  279, 
279a. 

General  provisions  for  the  submission  by  the  heads  of  Departments  to  Con- 
gress of  estimates  of  expenditures  and  appropriations  are  contained  in  Title 
XLl,  "Appropriations." 

§  836.  (R.  S.  §  529.)     Annual  report  oi  expenditures. 

The  Commissioner  of  Agriculture  shall,  on  or  before  the  fifteenth 
day  of  December  in  each  year,  make  a  report  in  detail  to  Congress 
of  all  moneys  expended  by  him  or  under  his  direction. 
Act  March  2,  1867,  c.  166,  §  1,  14  Stat.  440,  452. 

The  Secretary  of  Agriculture  was  authorized  and  directed  to  perform  all  the 
duties  of  the  Commissioner  of  Agriculture  named  in  acts  of  Congress  in  force 
Feb.  8,  1S89,  by  a  provision  of  Act  July  14,  1800,  c.  707,  ante,  §  819. 

A  detailed  statement  to  Congress  at  each  session  of  the  expenditure  of  aU  ap- 
propriations for  the  Department  for  the  preceding  fiscal  year  was  required  by 
a  provision  of  Act  March  3,  1885,  c.  338,  §  2,  as  amended  by  Act  Aug.  11, 
1916,  c.  313,  post,  §  837. 

Provisions  requiring  the  Secretary  to  submit  to  Congress  each  year  classified 
and  detailed  reports  of  receipts  and  expenditures  by  the  Forest  Service,  and 
classified  and  detailed  estimates  and  reports  of  every  subject  of  expenditure 
by  the  Department,  and  statements  showing  all  appointments,  promotions,  or 
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other  changes  made  in  the  salaries  paid  from  lump  funds,  contained  in  Act 
March  4,  1907,  c.  2907,  34  Stat.  1270,  1280,  1282,  were  repealed  by  Act 
March  4,  1911,  c.  238,  36  Stat.  1264. 

The  Commissioner  was  to  direct  and  superintend  the  expenditure  of  all 
money  appropriated  to  the  Department,  and  render  accounts  thereof,  by  R.  S. 
f  3677,  which  may  be  regarded  as  superseded  by  the  organization  of  the  Depart- 
ment as,  an  Executive  Department,  and  the  provisions  of  Act  March  3,  1885, 
c.  338,  §  2,  as  amended  by  Act  Aug.  11,  1916,  c.  313,  post,  §  837. 

Rev.  St  §  3709,  which  required  advertisements  for  proposals  for  supplies, 
etc.,  in  any  of  the  Departments,  was  not  to  apply  in  the  Department  of  Agri- 
culture when  the  amount  involved  did  not  exceed  $50,  by  a  provision  of  Act 
March  1,  1899,  c.  325,  post,  §  6834. 

837.  (Act  March  3,  1885,  c.  338,  §  2,  as  amended,  Act  Aug.  11, 
1916,  c.  313.)  Additional  detailed  statement  of  expenditure 
of  appropriations. 

Hereafter  in  addition  to  the  proper  vouchers  and  accounts  for  the 
ims  appropriated  for  the  Department  of  Agriculture  to  be  fur- 
shed  to  the  accounting  officers  of  the  Treasury,  the  Secretary 
Agriculture  shall,  at  the  commencement  of  each  regular  session, 
esent  to  Congress  a  detailed  statement  of  the  ekpenditure  of  all 
propriations  for  said  department  for  the  last  preceding  fiscal  year. 
J  Stat.  356,  39  Stat.) 

This  provision  was  a  part  of  section  2  of  the  agricultural  appropriation  act 
for  the  fiscal  year  1886,  cited  above.  It  was  amended  by  Act  Aug.  11,  1916. 
c  313,  to  read  as  set  forth  above.  Said  amendment  consisted  in  the  addition  of 
the  word  "hereafter,"  at  the  beginning  of  the  section,  and  the  substitution,  for 
the  words  "said  Department"  and  "Commissioner  of  Agriculture"  in  the  sec- 
tion as  originally  enacted,  the  words  "Department  of  Agriculture"  and  "Sec- 
retary of  Agriculture,"  as  set  forth  above.  The  preceding  portion  of  the 
section  is  set  forth  ante,  §  797. 

The  vouchers  and  accounts  referred  to  in  this  provision,  to  be  furnished  to  the 
accounting  officers  of  the  Treasury,  were  required  by  Act  June  16,  1880,  c. 
252,  §  2,  21  Stat.  296,  which  directed  the  Commissioner  of  Agriculture  to  ac- 
count and  report  to  such  officers  of  the  Treasury  in  the  same  manner  as  the 
heads  of  the  executive  departments.  And  the  requirements  relating  to  those  de- 
partments were  made  applicable  to  the  Department  of  Agriculture  by  the  act 
making  it  an  executive  department,  under  a  Secretary  of  Agriculture,  Act  Feb. 
9,  1889.  c.  122,  ante,  ffS  789-792. 

Provisions  applicable  to  all  the  departments,  forbidding  additional  compen- 
sation to  clerks,  were  made  by  R.  S.  §  170,  ante,  §  253. 

Subsequent  provisions  similar  to  those  of  this  section,  in  requiring  the  Secre- 
tary to  submit  to  Congress  classified  and  detailed  estimates  and  reports  of 
every  subject  of  expenditure  by  the  Department,  were  contained  in  Act  March 
4,  1907,  c.  2907,  34  Stat.  1282,  but  were  repealed,  with  other  provisions  of  that 
act,  by  Act  March  4,  1911,  c.  238,  36  Stat.  1264. 

B37a.  (Act  Aug.   11,   1916,  c.  313.)     Statement  of  expenditure 

from  appropriations  of  amount  paid  for  quarters. 
Rent  of   Buildingfs,    Department   of   Ag^riculture :    For   rent   of 
lildings  and  parts  of  buildings  in  the  District  of  Columbia,  for  use 

the  various  bureaus,  divisions,  and  offices  of  the  Department  of 
griculture,  *  *:  Provided,  That  the  Secretary  of  Agricul- 
ire  shall  submit  annually  to  Congress  in  his  estimates  of  appropri- 
ions  a  statement  showing  what  proportion  of  this  appropriation 
paid  for  the  quarters  occupied  by  the  various  branches  of  the  de- 
irtment.     (39  Stat.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal  year 

1917,  dted  above. 

838.  (Act  May  29,  1884,  c.  60,  §  11.)  Report  of  persons  em- 
ployed, expenditures,  and  means  adopted  for  suppression  of 
contagious,  etc.,  diseases  among  domestic  animals. 

The  Commissioner  of  Agriculture  shall  report  annually  to  Con- 
ress,  at  the  commencement  of  each  session,  a  list  of  the  names  of 
11  persons  employed,  an  itemized  statement  of  all  expenditures 
Oder  this  act,  and  full  particulars  of  the  means  adopted  and  car- 
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ried  into  effect  for  the  suppression  of  contagious,  infectious,  or  com- 
municable diseases  among  domestic  animals.    (23  Stat.  33.) 

This  section  was  part  of  the  Animal  Industry  Act,  cited  above,  section  1  of 
which  is  set  forth  under  chapter  G  of  this  Title,  post,  §  850,  and  other  sec- 
tions post,  §§  8690-8(597. 

See  note  to  preceding  section,  as  to  the  performance  by  the  Secretary  of 
Agriculture  of  the  former  duties  of  the  Commissioner  of  Agriculture. 

§  838a,  (Act  Aug.  11,  1916,  c.  313.)  Detailed  estimates  for  execu- 
tive officers,  clerks,  and  employes  below  the  grade  of  clerk. 
The  Secretary  of  Agriculture  for  the  fiscal  year  nineteen  hun- 
dred and  eighteen,  and  annually  thereafter,  shall  transmit  to  the 
Secretary  of  the  Treasury  for  submission  to  Congress  in  the  Book 
of  Estimates  detailed  estimates  for  all  executive  officers,  clerks, 
and  employees  below  the  grade  of  clerk,  indicating  the  salary  or 
compensation  of  each,  necessary  to  be  employed  by  the  various 
bureaus,  offices,  and  divisions  of  the  Department  of  Agriculture, 
and  shall  include  with  such  estimates  a  statement  of  all  executive 
officers,  clerks,  atid  employees  below  the  grade  of  clerk  who  may 
have  been  employed  during  the  last  completed  fiscal  year  on  any 
lump  fund  appropriation  for  the  department  and  the  salary  or  com- 
pensation of  each.    (39  Stat.) 

This  was  anrbvision  of  the  agricultural  appropriation  act  for  the  fiscal  year 
1917,  cited^ove. 

§  838b.  (Act  Aug.  11,  1916,  c.  313.)  Statement  of  completed  in- 
vestigations. 
The  Secretary  of  Agriculture  is  directed  hereafter  to  submit  to 
Congress  annually  a  statement  showing  investigations  and  other 
services  conducted  by  the  Department  of  Agriculture  which  have 
been  completed  and  which  can  be  discontinued.     (39  Stat.) 

This  was  a  further  provision  of  the  agricultural  appropriation  act  for  the 
fiscal  year  1917,  cited  above. 

§  839.  (Act  May  23,  1908,  c.  192.)  Report  of  payments  for  com- 
pensation or  expenses  to  officers  of  any  State,  etc.,  in  carry- 
ing into  effect  provisions  of  Pure  Food  and  Drugs  Act. 

For  all  expenses  necessary  to  carry  into  effect  the  provisions 
of  the  Act  of  June  thirtieth,  nineteen  hundred  and  six,  entitled  "An 
Act  for  preventing  the  manufacture,  sale,  or  transportation  of  adul- 
terated, or  misbranded,  or  poisonous,  or  deleterious  foods,  drugs, 
medicines,  and  liquors,  and  for  other  purposes,"  including  rent  and 
the  employment  of  labor  in  the  city  of  Washington  and  elsewhere ; 
employing  such  assistants,  clerks,  and  other  persons  as  the  Secre- 
tary of  Agriculture  may  consider  necessary  for  the  purposes  named 
*  * :  Provided,  That  hereafter  any  sum  used  for  compensation  of 
or  payment  of  expenses  to  any  officer  or  other  person  employed 
by  any  State,  county,  or  municipal  government,  shall  be  reported 
to  Congress  in  detail,  on  the  first  Monday  of  December  of  each 
year.  (35  Stat.  261.) 

This  was  a  provision  accompanying  appropriations  for  the  Bureau  of  Chemis- . 
try   in   the   agricultural   appropriation  act   for   the   fiscal   year   1009,    cited 
above. 

The  portion  of  this  section  omitted  here  stated  the  amount  of  the  ap- 
propriation for  the  particular  fiscal  year. 

Act  June  30,  1906,  c  S915,  mentioned  in  this  provision,  was  the  Pure 
Food  and  Drugs  Act,  set  forth  post,   §§  8717-8728. 

§  839a.  (Act  Aug.  11,  1916,  c.  313.)  Statements  of  expenditures 
imder  acts  relating  to  agricultural  experiment  stations  and  co- 
operative agricultural  extension  work  between  agricultural 
colleges. 
The  Secretary  of  Agriculture  shall  prescribe  the  form  of  the  an- 
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nual  financial  statement  required  under  the  above  Acts,  ascertain 
whether  the  expenditures  are  in  accordance  with  their  provisions, 
coordinate  the  work  of  the  Department  of  Agriculture  with  that  of 
the  State  agricultural  colleges  and  experiment  stations  in  the  lines 
authorized  in  said  Acts,  and  make  report  thereon  to  Congress.  (39 
Stat.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal  year 
1917,  cited  above. 


CHAPTER  B 


The  Weather  Bureau 

The  Weather  Service,  the  duties  of  which,  previous  to  July  1,  1891,  were 
Performed  by  the  Signal  Corps  of  the  Army,  was  transferred  to  the  Weather 
Bureau  established  in  the  Department  of  Agriculture  by  Act  Oct  1,  1890,  c. 
1266,  26  Stat.  653.  This  chapter  includes  the  provisions  of  that  act  and 
subsequent  acts  relating  to  the  Bureau  so  established. 


Sec. 

^^'  Establishment  of  the  Bureau, 
^i.  Da  ties  of  Chief  of  Bureau. 
i2.  Appointment  and  compensation  of 

Chief   of   Bureau;    employes   to 

be  provided  for  annually. 
*-    l^romotions  in  the  service. 
^-   Changes  or  assignment  to  duty  in 

force  of  Bureau. 
^-   Xraveling  expenses  of  officers  and 

employes    transferred    from    one 

station  to  another. 


Sec. 

845a.  Printing  office  for  printing  weath- 
er maps,  bulletins,  etc. 

846.  Making  of  appropriations  and  es- 

timates for  Bureau;  development 
of  Bureau  in  interests  of  agri- 
culture. 

847.  Weather  signals  on  mail  cars,  etc. 

848.  Sale  of  surplus  maps  or  publica- 

tions. 

849.  Destruction    of    old    telegrams    in 

Bureau. 


^  WO.  (Act  Oct.  1,  1890,  c.  1266,  §  1.)     Establishment  of  the  Bu- 
reau. 
The  civilian  duties  now  performed  by  the  Signal  Corps  of  the 
Army  shall  hereafter  devolve  upon  a  bureau  to  be  known  as  the 
Weather  Bureau,  which,  on  and  after  July  first,  eighteen  hundred 
and  ninety-one,  shall  be  established  in  and  attached  to  the  Depart- 
ment of  Agriculture,  and  the  Signal  Corps  of  the  Army  shall  re- 
main a  part  of  the  Military  Establishment  under  the  direction  of 
the  Secretary  of  War,  and  all  estimates  for  its  support  shall  be  in- 
cluded with  other  estimates  for  the  support  of  the  Military  Estab- 
lishment.   (26  Stat.  653.) 

This  act  was  entitled  "An  act  to  increase  the  efficiency  and  reduce  the 
expenses  of  the  Signal  Corps  of  the  Army,  and  to  transfer  the  Weather  Serv- 
ice to  the  Department  of  Agriculture."  This  section  and  sections  3,  4,  and  9 
of  the  act,  post,  §8  841,  842,  846,  contain  the  provisions  of  the  act  of  a 
permanent  nature  relating  to  the  Bureau.  Sections  5  and  10  of  the  act  con- 
tained provisions  for  the  transfer  of  part  of  the  enlisted  force  and  the  civilian 
employes  of  the  Signal  Corps  to  the  Weather  Bureau,  and  for  the  division  of 
property,  moneys,  etc.,  pertaining  to  the  Signal  Corps,  between  it  and  the 
Weather  Bureau,  which  were  temporary  only,  and  are  omitted.  Other  provi- 
sions of  the  act,  relating  to  the  Chief  Signal  Officer  and  the  Signal  Corps  as 
part  of  the  Military  Establishment,  are  set  forth  or  referred  to  post,  under 
Title  XIV,  "The  Army,"  c.  1,  %  1867. 

The  President  is  authorized  to  appoint  as  a  member  of  the  Advisory  Com- 
mittee of  Aeronautics  a  representative  of  the  Weather  Bureau,  by  a  provi- 
sion in  Act  March  31,  1915,  c.  83,  post,  under  Title  XVIIa,  "The  Council  of 
National  Defense  and  the  Advisory  Committee  on  Aeronautics.'* 

Notes  of  Deoisions 

See  note  under  §  1717. 

§  841.  (Act  Oct.  1,  1890,  c.  1266,  §  3.)     Duties  of  Chief  of  Bureau. 

The  Chief  of  the  Weather  Bureau,  under  the  direction  of  the  Sec- 
retary of  Agriculture,  on  and  after  July  first,  eighteen  hundred  and 
ninety-one,  shall  have  charge  of  the  forecasting  of  weather,  the 
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issue  of  storm  warnings,  the  display  of  weather  and  flood  signals 
for  the  benefit  of  agriculture,  commerce,  and  navigation,  the  gaug- 
ing and  reporting  of  rivers,  the  maintenance  and  operation  of  sea- 
coast  telegraph  lines  and  the  collection  and  transmission  of  ma- 
rine intelligence  for  the  benefit  of  commerce  and  navigation,  the 
reporting  of  temperature  and  rain-fall  conditions  for  the  cotton  in- 
terests, the  display  of  frost  and  cold-wave  signals,  the  distribution 
of  meteorological  information  in  the  interests  of  agriculture  and  com- 
merce, and  the  taking  of  such  meteorological  observations  as  may 
be  necessary  to  establish  and  record  the  climatic  conditions  of  the 
United  States,  or  as  are  essential  for  the  proper  execution  of  the 
foregoing  duties,    (26  Stat.  653.) 

See  note  to  section  1  of  this  act,  ante,  §  840. 

The  Bureau  is  to  be  specially  developed  and  extended  in  the  interestn  of 
agriculture,  by  a  provision  of  section  9  of  this  act,  post,  §  846. 

Annual  appropriations  for  the  Signal  Service  under  the  War  Depart- 
ment contained  provisos  that  "the  work  of  no  other  department,  bureau, 
or  commission  authorized  by  law  shall  be  duplicated  by  this  bureau,"  Act  Aug. 
7,  1882,  c.  433,  22  Stat.  318,  Act  July  7,  1884,  c.  332,  23  Stat  217.  Act 
March  3,  1885,  c.  360,  23  Stat.  505,  which  may  be  regarded  as  superseded  by 
this  section  and  section  2  of  this  act,  post,  §  1867. 

Provisions  for  the  printing  and  distribution  of  the  reports  of  the  Secretary 
of  Agriculture  and  of  the  Weather  Bureau  were  made  by  the  Printing  and 
Binding  Act  of  Jan.  12,  1895,  c.  23,  §  73,  pars.  2,  4,  post,  §§  7054,  7056. 

Notes  of  Dooisioiu 

Records  of  Bureau  as  evidence.— See  Moore  ▼.   H.  Gaus  &  Sons  Mfg.    Cow 

Bvanston  v.  Gunn  (1878)  99  U.  S.  660,  (1892)    113    Mo.    98,    20    S.    W.    975; 

665,  666,  25  L.  Ed.  306;  Mears  v.  New  Bretsch  v.  Plate  (1903)  81  N.  Y.  Supp. 

York.  N.  H.  &  H.   K,  Co.   (1902)   52  868,  82  App.  Div.  399;  Knott  ▼.  Ra- 

Atl.  610,  75  Conn.   171.  56  L.  R.   A.  leigh  &  G.  R.  Co.  (1887)  98  N.  C.  73» 

884,    96   Am.    St    Rep.    192;    Ball   v.  8  S.  B.  735,  2  Am.  St  Rep.  321;  Nolt 

Flora  (1905)  26  App.  D.  C.  394;  Chi-  v.  Crow  (1903)  22  Pa.  Super.  Ct  113; 

cago    &    N.    W.    Ry.    Co.    v.    Trayes  Anderson  v.  Hilker  (1905)  80  Pac.  848^ 

(1885)  17  lU.  App.  136;  Chicago  &  B.  88  Wash.  632. 

Lo^;.^.""-  ""•  ?*S?  ^^^?] ni^?  iJJ-xf  ^iS-  Official  circulars— Any  pubUcation  in 

5S  ^^'^?^^n%^^'^X^  [1904]  70  N.  B.  ^n  official  circular  by  the  Bureau  of  the 

^,  20Q  III  339);  City  of  Garrett  V.  ground    upon    which    an    employ^    has 

Winterich    ^nd.    1909)    87   N.   E.    161  ^een  suspended  op  discharged  will  not 

ir®  ™*^o^Sx  ^Vi'^^  [Ind.  App.  1909]  88  support    a    cause    of    action    for    Ubel 

N.  B.  308);  Huston  v.  City  of  Council  against   the   chief   of   the  Bureau   for 

Bluffs  fl897)  69  N.  W.  1130,  101  Iowa,  making    such    publication,    provided    it 

33,  36  L.  R.  A.  211;  Commonwealth  v.  ^as  made  in  good  faith,  without  mal- 

Dorr  (1914)  103  N.  E.  902,  216  Mass.  ice,  in  the  performance  of  official  du- 

314;  J,  H.  Worden  Lumber  &  Shingle  ty,  and  with   the  design  only  of   pro- 

Co.  V.  Minneapolis,  St  P.  &  S.  S.  M.  moting  the  public  interests.    (1896)  21 

Ry.  Co.  (Mich.  1911)  133  N.  W.  949;  Op.  Atty.  Gen.  320. 

§  842.  (Act  Oct.  1,  1890,  c.  1266,  §  4,  as  amended,  Res.  July  8, 
1898,  No.  57.)     Appointment  and  compensation  of  Chief  of 
Bureau;  employes  to  be  provided  for  annually. 
The  Weather  Bureau  shall  hereafter  consist  of  one  Chief  of 
Weather  Bureau  and  such  civilian  employees  as  Congress  may  an- 
nually provide  for  and  as  may  be  necessary  to  properly  perform  the 
duties  devolving  on  said  bureau  by  law,  and  the  chief  of  said  bureau 
shall  receive  an  annual  compensation  of  [four  thousand  five  hun- 
dred dollars],  and  be  appointed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate.    (26  Stat.  653.) 
See  note  to  section  1  of  this  act,  ante,  S  840. 

The  words  of  this  section  inclosed  in  brackets,  "four  thousand  five  hundred 
dollars/*  stating  the  amount  of  the  compensation  of  the  Chief  of  the  Bureau, 
were  superseded  by  appropriations  of  an  increased  salary  in  subsequent  years, 
amounting  in  recent  years  ta  $6,000,  and  by  the  provision,  accompanying  an 
appropriation  of  that  amount  for  his  salary  for  the  fiscal  year  1014,  that  every 
officer  or  employ^  of  the  Department  whose  compensation  was  specified  there- 
in should  thereafter  receive  compensation  at  the  rate  so  spccifii*d,  ante,  S 
802.  Said  appropriation  for  the  year  1914,  also  provided  for  an  Assistant  Chief 
of  Bureau,  $3,250,  and  for  numerous  other  officers,  clerks,  and  employes,  at 
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specified  rates  of  compensatioii,  to  which  they  are  entitled  thereafter  by  said 
further  provision  of  that  Act,  Act  March  4,  1913,  c.  145,  37  Stat.  829,  854. 
The  provisions  for  the  fiscal  year  1917  were  by  Act  Aug,  11,  1916,  c.  313,  39 
Stat. 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensation 
appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts  are 
repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employes 
appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensa- 
tion of  such  officers  or  employes,  respectively,  until  otherwise  fixed  by  an 
annual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141,  §  6, 
post,  §  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for 
tlie  fiscal  year  1916,  Act  ^ierch  4,  1915,  c.  141,  38  Stat  1049,  are  established 
and  continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for 
l>y  Congress,  by  §  6  of  said  act,  post,  §  3228b. 

Unless  orherwise  specially  authorized  by  law,  no  money  appropriated  by 
«:iiy  act  shall  be  available  for  payment  to  any  person  receiving  more  than 
one  salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per 
^ajinum,  with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  §  6, 
«-s  amended  by  Act  Aug.  29,  1915,  c.  417,  post,  §  3230a. 

This  section,  as  originally  enacted,  also  contained  a  proviso,  annexed  to  the 
:r»xovi8ions  set  forth  here,  "that  the  Chief  Signal  Officer  may,  in  the  discretion 
o^  the  President,  be  detailed  to  take  charge  of  said  bureau,  and  in  like  man- 
**-«r  other  officers  of  the  Army,  not  exceeding  four,  expert  in  the  duties  of  the 
"^v-eather 'service,  may  be  assigned  to  duty  with  the  Weather  Bureau,  and  while 
^K>  serving  shall  receive  the  pay  and  allowances  to  which  they  are  entitled  by 
i^w."  But  "the  laws  authorizing  the  detail  and  assignment  of  the  officers  of 
^^e  Army  to  duty  in  the  Weather  Bureau"  were  expressly  repealed,  by  a 
*^^oviso  annexed  to  Res.  July  8,  1898,  No.  57,  30  Stat.  752. 

The  Secretary  of  Agriculture  was  authorized  to  make  promotions  in  the  serv- 
ice, and  to  make  changes  or  assignment  to  duty  in  the  force  of  the  Bureau, 
by  provisions  of  Act  Aug.  8,  1894,  c.  238,  and  Act  March  2,  1895,  c.  169,  set 
forth  post.  §§  843,  844. 

Provisions  for  leaves  of  absence  to  employes  of  the  Bureau,  outside  of  the 
city  of  Washington,  contained  in  the  annual  agricultural  appropriation  acts 
for  several  preceding  years,  were  superseded  by  the  provisions  for  such  leaves 
to  employes  of  the  Department,  outside  said  city,  contained  in  Act  May  23, 
1908,  c.  192,  set  forth  ante,  8  829. 

Notes  of  Decisioiu 


Change    in    rate    of   compensation.— 

7'he^  Secretary    of   Agriculture    is    au- 

thonze^  to  reduce  the  compensation  of 

Ji^r  person  transferred  from  the  War 

/>t>partment  so   as  to   conform  to  the 

^radxn^  within  the  classified  civil  serv- 

^^^-       (1^92)  20  Op.  Atty.  Gen.  395. 

^^5''^Pl€>yinent  outside  city  of  Washing. 

''    ""X^lie     employes    of    the    Weather 


Bureau  on  duty  away  from  and  outside 
of  the  city  of  Washington  are  not  mem- 
bers of  the  classified  civil  service. 
(1892)  20  Op.  Atty.  Gen.  345. 

Manner  of  filling  vacancies^— A  va- 
cancy in  the  office  of  Chief  of  the 
Weather  Bureau  can  only  be  filled  in 
the  mode  provided  by  this  section. 
(1895)  21  Op.  Atty.  Gen.  189. 


^^ 


(Act  Aug.  8,  1894,  c.  238.)     Promotions  in  the  service. 


j^  '^^jDcnses  of  the  Weather  Bureau,  under  the  direction  of  the  Sec- 
i2-^^*~3^  of  Agriculture,  *  *  and  the  Secretary  is  hereby  author- 
tj._^  t:o  make  promotions  in  the  service  without  prejudice  to  those 
e*  ^^^f  erred  from  the  Signal  Service  of  the  War  Department.  (28 
^^t,^   273.) 

4^    '^hls   was  a  provision  accompanying   an  appropriation    under   the   heading 

^^^neral  Expenses,  W^eather  Bureau,"  in  the  agricultural  appropriation  act 

^^^*  the  fiscal  year  1895,  cited  above. 

^^rovisions  in  the  same  language  were  contained  in  the  similar  acts  for  the 

*^^o  years  preceding  this  act. 

.  Notes  of 

r|H,  *i<fe»-ease    In    salary   on    promotion.— 

^j^*.^     Secretary  of  Agriculture  may  ap- 

^i^*^t     any  person  transferred  to  one  of 

^^    ^X,500  places  specified  in  the  Act 

^^     ^^t31,  and  may  promote  to  the  va- 

JJ'^Qy    ^^jyg  created  any  other  person  of 

^^  tiransferred  class,  although  the  sal- 

^*^    of   the   person   promoted   becomes 

^l^^reased  thereby.     (1892)  20  Op.  Atty. 

^«^  395. 


Decisiona 

Continuing  compensation  of  persons 
transferred. — The  provisions  of  section 
5  of  the  Act  of  1890  (26  Stat.  653), 
continuing  the  compensation  of  the  per- 
sons transferred  as  it  should  be  June 
30,  1891,  was  intended  as  a  protec- 
tion, rather  than  as  a  bar  to  their  pro- 
motion.    (1892)  20  Op.  Atty.  Gen.  395. 


L 
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§  844.  (Act  March  2,  1895,  c.  169.)  Changes  or  assignment  to  duty 
in  force  of  Bureau. 
Salaries  of  the  Weather  Bureau:  To  enable  the  Secretary  of 
Agriculture  to  carry  out  the  provisions  of  the  Act  of  October  first, 
eighteen  hundred  and  ninety,  transferring  the  Weather  Bureau  to 
the  Department  of  Agriculture ;  *  *  and  the  Secretary  is  hereby- 
authorized  to  make  such  changes  or  assignment  to  duty  in  the  per- 
sonnel or  detailed  force  of  the  Weather  Bureau  .for  limiting  or  re- 
ducing expenses  as  he  may  deem  necessary.    (28  Stat,  736.) 

This  was  a  provision  accompanying  an  appropriation  for  salaries  o£  the 
Bureaa  in  the  agricultural  appropriation  act  for  the  fiscal  year  1806,  cited. 
above. 

Provisions  to  the  same  effect  were  contained  in  the  similar  acts  for  several 
years  preceding  this  act 

The  laws  authorizing  the  detail  of  officers  of  the  Army  to  the  Bureau  w^ere 
repealed  by  Res.  July  8,  1898,  No.  57,  30  Stat.  752. 

§  845.  (Act  March  4,  1913,  c.  145.)  Traveling  expenses  of  officers 
and  employes  transferred  from  one  station  to  another. 
Hereafter  officials  and  employees  of  the  Weather  Bureau,  when 
transferred  from  one  station  to  another  for  official  duty,  shall  be 
allowed  all  traveling  expenses  authorized  by  existing  laws  applica- 
ble to  said  bureau,  notwithstanding  any  changes  in  appointments 
that  may  be  required  by  such  transfers.    (37  Stat.  830.) 

This  was  a  provision  accompanying  appropriations  for  the  Bureau  in  the- 
agricultural  appropriation  act  for  the  fiscal  year  1914,  cited  above. 

§  845a.  (Act  Aug.  11,  1916,  c.  313.)  Printing  office  for  printing 
weather  maps,  bulletins,  etc. 
General  expenses,  Weather  Bureau :  *  *  For  the  maintenance  of 
a  printfng  office  in  the  city  of  Washington  for  the  printing  of  weath- 
er maps,  bulletins,  circulars,  forms,  and  other  publications,  includ- 
ing the  pay  of  additional  employees,  when  necessary,  $12,800:  Pro- 
vided, That  no  printing  shall  be  done  by  the  Weather  Bureau,  that 
in  the  judgment  of  the  Secretary  of  Agriculture,  can  be  done  at  the 
Government  Printing  Office  without  impairing  the  service  of  said 
bureau.    (39  Stat.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal  year 
1917,  cited  above.  It  was  repeated  in  prior  appropriation  acts.  See  Act 
June  30,  1914,  c.  131,  38  Stat.  417,  and  Act  March  4,  1915,  c.  144,  38  Stat* 
1088. 

§  846.  (Act  Oct.  1,  1890,  c.  1266,  §  9.)     Making  of  appropriations 
and  estimates  for  Bureau;    development  of  Bureau  in  inter- 
ests of  agriculture. 
On  and  after  July  first,  eighteen  hundred  and  ninety-one,  the  ap- 
propriations for  the  support  of  the  Signal  Corps  of  the  Army  shall 
be  made  with  those  of  other  staff  corps  of  the  Army,  and  the  ap- 
propriations for  the  support  of  the  Weather  Bureau  shall  be  made 
with  those  of  the  other  bureaus  of  the  Department  of  Agriculture, 
and  it  shall  be  the  duty  of  the  Secretary  of  Agriculture  to  prepare 
future  estimates  for  the  Weather  Bureau  which  shall  be  hereafter 
specially  developed  and  extended  in  the  interests  of  agriculture 
(26  Stat.  653.) 

See  note  to  section  1  of  this  act,  ante,  {  840. 

This  section  and  the  preceding  sections  of  this  act  may  be  regarded  as  supers 
seding  previous  provisions  that  appropriations  for  the  Signal  Service,  under 
the  War  Department,  should  be  expended  under  the  direction  of  the  Secre- 
tary of  War,  Act  Aug.  7,  1882,  c.  433,  §  1,  22  Stat.  319;  and  that  no  money 
should  be  paid  out  of  appropriations  for  the  Army,  for  the  Signal  Service^ 
other  than  the  pay  of  officers,  detailed  for  service  therein,  except  sums  spe^ 
dfically  appropriated  therefor.  Act  March  3,  1885.  c.  339,  23  Stat.  356. 

Provisions  applicable  to  appropriations  and  estimates  therefor  generally  are 
contained  in  Title  XLI,  "Appropriations.*' 

Provisions  for  the  sale  of  surplus  maps  and  publications  of  the  Signal  Of- 
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ice,  the  money  received  therefrom  to  be  applied  to  the  expenses  of  the 
lignal  Service,  were  made  by  R.  S.  §  227,  ante,  §  329. 

The  Secretary  of  the  Navy  was  authorized  to  loan  scientific  instruments 
or  the  use  of  the  signal  service,  by  Act  Oct  19,  1888,  c.  1210,  §  3,  ante,  t 
44. 

[7.  (Act  April  25,  1896,  c.  140.)  Weather  signals  on  mail  cars, 
etc. 

he  Secretary  of  Agriculture,  in  cooperation  with  the  Postmas- 
General,  may  arrange  a  plan  by  which  there  shall  be  displayed 
all  cars  and  other  conveyances  used  for  transporting  United 
:es  mail,  suitable  flags  or  other  signals  to  indicate  weather 
casts,  cold-wave  warnings,  frost  warnings,  and  so  forth,  to  be 
lished  by  the  Chief  of  the  Weather  Bureau.    (29  Stat.  108.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal 
ear  1897,  cited  above. 

Similar  provisions  were  contained  in  the  agricultural  appropriation  acts 
or  the  two  preceding  years. 

Provisions  of  the  same  acts,  punishing  the  issue  or  publication  of  counter- 
eit  weather  forecasts,  etc.,  were  incorporated  in  the  Criminal  Code,  §  61,  post, 

10229,  and  were  repealed  by  section  341  thereof,  post,  §  10515. 

^8.  (Act  March  A,  1907,  c.  2907.)  Sale  of  surplus  maps  or  pub- 
lications. 

hereafter  the  Secretary  of  Agriculture  is  authorized  to  sell  any 
)lus  maps  or  publications  of  the  Weather  Bureau,  and  the 
ley  received  from  such  sales  shall  be  deposited  in  the  Treasury 
:he  United  States,  section  two  hundred  and  twenty-seven  of 
Revised  Statutes  notwithstanding.    (34  Stat.  1258.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal 
ear  1908,  cited  above. 

R.  S.  S  227,  mentioned  in  this  provision,  authorizing  the  sale  of  surplus 
saps  or  publications  of  the  Signal  Office,  under  the  War  Department,  the 
aoney  received  therefor  to  be  applied  toward  the  expenses  of  the  signal  serv- 
ze,  is  set  forth  ante,  |  329. 

^9.  (Act  May  25,  1900,  c.  555.)  Destruction  of  old  telegrams 
in  Bureau. 

hereafter  all  telegrams  pertaining  to  the  business  of  the  Weather 
eau  may  be  destroyed  after  they  are  three  years  old,  and  the 
)unts  based  thereon  have  been  settled  by  the  Treasury  Depart- 
it;  and  the  present  accumulation  of  these  old  telegrams  may 
lestroyed.    (31  Stat.  204.) 

This  was  a  provision  of  the  agricultural  appropriation  act  for  the  fiscal 
ear  1901,  cited  above. 

Provisions  applicable  to  all  the  departments,  relating  to  the  disposition  of 
^cumulations  of  useless  papers,  are  set  forth  or  referred  to  ante,  §§  283,  284. 


CHAPTER  C 


The  Bureau  of  Animal  Industry 

The  Bureau  of  Animal  Industry  was  established  in  the  Department  of  Ag- 
iculture,  by  Act  May  29,  1884,  c.  60,  23  Stat.  31,  before  that  Department  was 
onstituted  an  Executive  Department.  This  chapter  includes  the  provisions 
if  that  act  and  subsequent  acts  relating  to  the  Bureau  so  established. 

Sec. 

products  produced   or  purchased 
under  appropriations  for  Bureau. 

852.  Sale  of  pathological  and  zoological 
specimens. 


Establishment  of  Bureau;  Chief 
of  Bureau,  clerk,  and  employes; 
salaries. 

Sale   or   exchange    of   animals   or 
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§  850.  (Act  May  29,  1884*  c.  60,  §  1.)  Establishment  of  Bureau; 
Chief  of  Bureau,  clerk,  and  employes ;  salaries. 
The  Commissioner  of  Agriculture  shall  organize  in  his  Depart- 
ment a  Bureau  of  Animal  Industry,  and  shall  appoint  a  Chief 
thereof,  who  shall  be  a  competent  veterinary  surgeon,  and  whose 
duty  it  shall  be  to  investigate  and  report  upon  the  condition  of  the 
domestic  animals  of  the  United  States,  their  protection  and  use, 
and  also  inquire  into  and  report  the  causes  of  contagious,  infec- 
tious, and  communicable  diseases  among  them,  and  the  means  for 
the  prevention  and  cure  of  the  same,  and  to  collect  such  information 
on  these  subjects  as  shall  be  valuable  to  the  agricultural  and  com- 
mercial interests  of  the  country;  and  the  Commissioner  of  Agri- 
culture is  hereby  authorized  to  employ  a  force  sufficient  for  this 
purpose,  not  to  exceed  twenty  persons  at  any  one  time.  The  salary 
of  the  Chief  of  said  Bureau  shall  be  [three  thousand  dollars]  per 
annum;  and  the  Commissioner  shall  appoint  a  clerk  for  said  Bu- 
reau, with  a  salary  of  [one  thousand  five  hundred  dollars]  per 
annum.     (23  Stat.  31.) 

This  section  was  part  of  the  Annual  Industry  Act,  entitled  "An  act  for  the 
establishment  of  a  Bureau  of  Animal  Industry,  to  prevent  the  exportation  of 
diseased  cattle,  and  to  provide  means  for  the  suppression  and  extirpation  of 
pleuro-pneumonia  and  other  contagious  diseases  among  domestic  animals,  cited 
above." 

Sections  2-9  of  the  act  contained  provisions  for  investigation  of  methods  of 
treating,  transporting,  etc.,  animals  and  means  for  suppression  of  contagious, 
etc.,  diseases,  for  regulations  for  suppression  of  such  diseases  and  co-operation 
with  States  and  Territories  in  plans  and  methods  adopted  therefor,  and  other 
provisions  relating  to  exportation  and  transportation  of  live  stock  to  foreign 
countries  and  among  the  States,  and  to  the  suppression  of  diseases  of  live  stock. 
Said  sections  are  set  forth  or  referred  to  post,  under  Title  56B,  "Regulations 
of  Interstate  and  Foreign  Commerce  as  to  Particular  Subjects,"  c.  1. 

Section  10  of  this  act  made  an  appropriation  to  carry  into  effect  its  pro- 
visions and  is  omitted,  as  temporary  only. 

Section  11  of  this  act  required  an  annual  report  to  Congress  of  persons  em- 
ployed, expenditures,  etc.,  under  the  act,  and  is  set  forth  ante,  8  838. 

The  designation  of  the  office  of  Commissioner  of  Agriculture  was  changed 
by  the  change  of  the  department  into  an  executive  department  under  a 
Secretary  of  Agriculture,  by  Act  Feb.  9,  1889,  c.  122,  ante,  §§  789-792.  The 
authority  granted  to  the  Commissioner  by  this  act  was  vested  in  the  Secretary 
of  Agriculture,  by  a  provision  of  Act  July  14,  1890,  c.  707,  ante,  §  819. 

The  provision  of  this  section  limiting  the  number  of  persons  to  be  employed 
"not  to  exceed  twenty  persons  at  any  one  time,"  and  the  words  stating  the 
amounts  of  the  salaries  of  the  Chief  of  the  Bureau  at  *'three  thousand 
dollars,"  and  of  the  clerk,  at  "one  thousand  five  hundred  dollars,"  were 
practically  superseded  by  subsequent  appropriations  for  an  enlarged  force,  and 
for  increased  salaries.  And  the  appropriations  for  the  fiscal  year  1914,  provid- 
ing for  the  Chief  of  Bureau,  $5,000,  a  chief  clerk,  $2,500,  an  editor  and  com- 
piler, $2,250,  clerks  of  various  classes,  and  numerous  other  employes,  at 
specified  rates  of  compensation,  by  Act  March  4,  1913,  c.  145,  37  Stat.  830, 
were  accompanied  by  a  further  provision  that  every  officer  and  employ^  whose 
rate  of  compensation  was  specified  therein  should  thereafter  receive  compensa- 
tion at  the  rate  so  specified,  ante,  §  802.  The  appropriations  for  the  fiscal 
year  1917,  by  Act  Aug.  11,  1916,  c.  313,  39  Stat.,  provided  for  additional  offi- 
cers as  follows:  Assistant  chief  of  bureau,  $3,250;  chief  of  division  of  stations 
and  accounts,  $2,750;  chief  of  printing  division,  $2,500;  and  three  chiefs  of 
division,  at  $2,000  each— and  omitted  the  provision  for  the  editor  and  compiler. 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensa- 
tion appropriated  by  the  legislative,  executive,  and  judicial  appropriation 
acts  are  repealed,  and  the  rates  of  salaries  or  compensation  of  o(pcers  or  em- 
ployes appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary  or 
compensation  of  such  officers  or  employes,  respectively,  until  otherwise  fixed 
by  an  annual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c  141, 
§  6,  post,  §  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat.  1049,  are  established  and 
continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for  by 
Congress,  by  §  6  of  said  act,  post,  {  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 
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Kct  shall  be  available  for  payment  to  any  person  receiving  more  than  one 
salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  §  6,  as 
amended  by  Act  Aug.  29,  1915,  c.  417,  post,  §  3230a. 

Provisions  for  leaves  of  absence  to  employes  of  the  Bureau,  outside  of  the 
City  of  Washington,  contained  in  the  annual  agricultural  appropriation  acts  for 
several  preceding  years,  were  superseded  by  the  provisions  for  such  leaves  to 
employes  of  the  Department,  outside  said  city,  contained  in  Act  May  23,  1908,. 
c  192,  set  forth  ante,  §  807. 

Forcibly  assaulting,  resisting,  etc.,  any  officer  or  employ^  of  the  Bu- 
reau of  Animal  Industry  in  the  execution  of  his  duties,  and  discharging 
any  deadly  weapon  at  such  officer  or  employ^;  or  using  any  dangerous 
or  deadly  weapon  in  resisting  him  in  the  execution  of  his  duties,  with 
intent  to  commit  a  bodily  injury  upon  him  or  to  deter  or  prevent  him 
from  discharging  his  duties,  or  on  account  of  the  performance  of  his 
duties,  were  made  punishable,  by  Act  March  3,  1905,  c.  1496,  §  5,  33  Stat. 
1265,  which  was  incorporated  in  the  Criminal  Code,  §  62,  post,  §  10230. 

Provisions  for  the  printing  and  distribution  of  the  reports  of  the  Secre- 
tary of  Agriculture  and  of  the  Bureau  of  Animal  Industry  were  made  by  the 
Printing  and  Binding  Act  of  Jan.  12,  1895,  c.  23,  f  73,  pars.  2,  3,  post,  §§ 
7054,  7055. 

Notes  of  Decisions 


of  hay  and  straw  from  continental 
Europe  as  a  means  of  preventing  the 
introduction  of  foot  and  mouth  disease 
among  cattle  in  the  United  States,  is 
a  regulation  of  commerce  with  foreign 
nations  and  an  exercise  of  legislative 
power,  and  therefore  void,  (1904)  25 
Op.  Atty.  Gen.  249. 


mployment  of  counsel.— Act  July  18, 
8  (25  Stat  333),  does  not  authorize 
employment  of  counsel  for  the  de- 
se  of  employes  of  the  Bureau  for 
3  done  by  them  under  its  direction. 
39)  19  Op.  Atty.  Gen.  328. 

alidity  of  regulations.— The  order  of 
Department  of  Agriculture  of  April 
1904,   prohibiting   the   importation 

)51.  (Act  Aug.  10,  1912,  c.  284.)  Sale  or  exchange  of  animals 
or  products  produced  or  purchased  under  appropriations  for 
Bureau. 
Hereafter  the  Secretary  of  Agriculture  is  authorized  to  sell  in 
5  open  market  or  to  exchange  for  other  breeding  animals  or 
imal  products  to  the  best  advantage,  without  the  usual  condem- 
tion  proceedings  and  public  auction,  such  animals  or  animal  prod- 
ts  produced  or  purchased  under  the  appropriations  made  by  Con- 
ess  for  the  use  of  the  Bureau  of  Animal  Industry  as  may  not  be 
eded  in  the  work  of  that  bureau:  Provided,  That  all  moneys 
:eived  from  the  sale  of  such  animals  or  animal  products,  or  as  a 
nus  in  the  exchange  of  the  same,  shall  be  deposited  in  the  Treas- 
Y  as  miscellaneous  receipts.    (37  Stat.  274.) 

This  was  a  proTision  of  the  agricultural  appropriation  act  for  the  fiscal  year 
1913,  cited  above. 

352.  (Act  March  4,  1913,  c.  145.)     Sale  of  pathological  and  zoo-- 

logical  specimens. 
Hereafter  the  Secretary  of  Agriculture  is  authorized  to  prepare 
d  sell  at  cost  such  pathological  and  zoological  specimens  as  he 
ly  deem  of  scientific  or  educational  value  to  scientists  or  others 
gaged  in  the  work  of  hygiene  and  sanitation :  Provided,  That  all 
Dneys  received  from  the  sale  of  such  specimens  shall  be  deposited 
the  Treasury  as  miscellaneous  receipts.     (37  Stat.  837.) 

This  was  a  provision  accompanying  appropriations  for  the  Bureau  in  the 
agricultural  appropriation  act  for  the  fiscal  year  1914,  cited  above. 
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Title  XII  A 

THE  DEPARTMENT  OF  COMMERCE 


The  Department  of  Commerce  and  Labor,  as  an  Executive  Department,  with 
a  Secretary  of  Commerce  and  Labor  as  the  head  thereof,  was  established  by 
Act  Feb.  14,  1903,  c  552,  32  Stat.  825,  and  by  section  4  of  that  act,  varioo* 
officers,  bureaus,  divisions,  and  branches  of  the  public  service  were  placed  un- 
der the  jurisdiction  and  made  a  part  of  the  Department,  including  the  Com- 
missioner-General of  Immigration,  the  Commissioners  of  Immigration,  the 
Bureau  of  Immigration,  and  the  Immigration  Service  at  large,  transferred  from 
the  Treasury  Department,  and  the  Department  of  Labor,  previously  established 
by  Act  June  13,  1888,  c.  389,  25  Stat.  182.  Thereafter  the  designation  of  the 
Bureau  of  Immigration  in  the  Department  was  changed  to  "Bureau  of  Immi- 
gration and  Natur&lization,"  and  said  Bureau  was  given  charge  of  all  mat- 
ters concerning  naturalization  of  aliens,  by  Act  June  29,  1900,  c.  3592,  §  1, 
34  Stat.  596.  Subsequently,  the  Children's  Bureau  was  established  in  the  De- 
partment by  Act  April  9,  1912,  c.  73,  37  Stat  79.  But  by  Act  March  4,  1913, 
c.  141,  37  Stat  736,  a  new  Executive  Department  was  created,  to  be  called 
"The  Department  of  Labor,"  with  a  Secretary  of  Labor  to  be  the  head  thereof, 
and  the  Department  of  Commerce  and  Labor  was  thereafter  to  be  called  the 
Department  of  Commerce,  and  the  Secretary  thereof  to  be  called  the  Secretary 
of  Commerce;  and  the  Commissioner-General  of  Immigration,  the  Commission- 
ers of  Immigration,  the  Bureau  of  Immigration  and  Naturalization,  and  the 
Immigration  Service  at  large,  the  Bureau  of  Labor,  the  Children's  Bureau,  and 
the  Commissioner  of  Labor,  were  transferred  from  the  Department  of  Com- 
merce and  Labor  to  the  Department  of  Labor,  to  thereafter  remain  under  the 
jurisdiction  of  the  last-named  department 

This  title,  inserted  here  as  additional  to  the  original  titles  of  the  Revised 
Statutes,  includes  the  provisions  of  said  acts  and  subsequent  acts  remaining  in 
force  and  applicable  to  the  Department  of  Commerce;  those  relating  to  the 
Department,  its  officers,  cleriis,  employes,  etc.,  generally,  being  placed  in  Chap- 
ter A,  and  provisions  applicable  only  to  particular  bureaus,  offices,  etc.,  be- 
ing grouped  in  the  subsequent  chapters  under  the  titles  of  the  several  bureaus, 
officers,  etc 


Chap.  Sec 

A.  The  Department  and  the  Secretary  of  Commerce 853 

B.  The  Bureau  of  Foreign  and  Domestic  Commerce 873 

C.  The  Bureau  of  Corporations 889 

D.  The  Bureau   of   Navigation 890 

E.  The  Bureau  of  Light- Houses 896 

F.  The  Bureau  of  Fleheriee 901 

Q.    The  Census  Office 909 

H.    The  Bureau  of  Standards 921 


CHAPTER  A 
The  Department  and  the  Secretary  of  Commerce 

Sec.  Sec. 

853.  Establishment  of  the  Department;      855.  Assignments  of  salaries  by  officers 

Secretary  of  Commerce;    seal.  and  employes  while  employed  in 

854.  Assistant    Secretary;    chief   clerk,  the  field. 

disbursing  clerk,  and  other  cleri-  856.  Powers  and  duties  of  Department; 

cal  assistants.  appropriations    made    applicable. 

854a.  Commercial    attaches;     appoint-  857.  Transfer    of    existing    offices,    bn- 

ment ;      duties ;      clerks ;      ex-  reaus,  etc.,  and  of  records,  furni- 

penses.  ture,  etc.,  to  Department. 
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I.  Seo. 

3.  Control  of  fnr-seal  and  other  fish-      titJ2. 
eries  of  Alaska;   of  immigration; 
of  exclusion  of  Chinese.  863, 

^.  Transfer  of  duties,  powers,  etc.,  of      864. 
heads   of   executive   departments 
oyer  bureaus,  offices,  etc.,  trans- 
ferred    to    Department,    and    of      865. 
duties,  powers,  etc.,  of  Secretary 
of  Treasury  as  to  shipping,  sea-      866. 
men,  etc.  867. 

0,  Transfer  of  offices,   bureaus,   etc., 

engaged  in  statistical  or  scien-  868. 
tific  work,  from  certain  Depart-  869. 
ments,  authorized. 

t.  Custody  of  Department  buildings,      870. 
property,    records,    etc. ;     grades 
and    salaries    of    officers,    clerks,      871. 
and  employes  transferred;    work 
and   duties   of   bureaus,    offices,      872. 
etc.,  transferred. 


Publication  of  commercial  infor- 
mation. 

Sale  of  commercial  reports. 

Discussions  in  commercial  reports 
of  partisan  questions  not  to  be 
published. 

Terms  of  measure,  weight,  and 
money  in  comriiercial  reports. 

Supervision  of  census. 

Annual  report  to  Congress;  spe- 
cial investigations  and  reports. 

Report  of  statistics. 

Printing  report  on  commerce  and 
navigation. 

Forms  of  statements  of  state  of 
commerce  and  navigation. 

Printing  statement  of  exports  and 
imports. 

Report  of  Coast-Survey  expendi- 
tures. 


853.  (Act  Feb.  14,  1903,  c.  552,  §  1.)  Establishment  of  the  De- 
partment; Secretary  of  Commerce;  seal. 
There  shall  be  at  the  seat  of  government  an  executive  depart- 
ent  to  be  known  as  the  Department  of  Commerce  [and  Labor], 
id  a  Secretary  of  Commerce  [and  Labor],  who  shall  be  the  head 
lereof,  who  shall  be  appointed  by  the  President,  by  and  with  the 
Ivice  and  consent  of  the  Senate,  who  shall  receive  a  salary  of 
ght  thousand  dollars  per  annum,  and  whose  term  and  tenure  of 
fice  shall  be  like  that  of  the  heads  of  the  other  Executive  Depart- 
ents;  and  section  one  hundred  and  fifty-eight  of  the  Revised  Stat- 
es is  hereby  amended  to  include  such  Department,  and  the  provi- 
3ns  of  title  four  of  the  Revised  Statutes,  including  all  amendments 
ereto,  are  hereby  made  applicable  to  said  Department.  The  said 
icretary  shall  cause  a  seal  of  office  to  be  made  for  the  said  Depart- 
ent  of  such  device  as  the  President  shall  approve,  and  judicial  notice 
lall  be  taken  of  the  said  seal.     (32  Stat.  825.) 

This  was  the  first  section  of  an  act  entitled  '*An  act  to  'establish  the  De- 
partment of  Commerce  and  Labor/'  cited  above. 

Provision  of  sections  2-4,  7-10,  and  12  of  the  act,  relating  to  the  Department 
and  the  Secretary  generally,  are  set  forth  in  this  chapter,  post,  §§  854,  850- 
861,  867. 

Section  5  of  the  act,  relating  to  the  Bureau  of  Manufactures,  is  set  forth 
post,  f  875. 

Section  6  of  the  act  created  a  Bureau  of  Corporations,  provided  for  a  Com- 
missioner of  Corporations,  a  deputy  commissioner  of  corporations,  and  for 
other  clerks  and  employes  in  the  Bureau,  and  prescribed  the  powers  and 
duties  of  the  Bureau.  This  Bureau,  together  with  the  offices  of  Commissioner 
and  Deputy  Commissioner  of  Corporations,  was  abolished,  by  Act  Sept.  26, 
1914,  c.  311,  §  3,  and  all  pending  investigations  and  proceedings  of  the  Bu- 
reau were  required  to  be  continued  by  the  Federal  Trade  Conmiission,  created 
by  section  1  of  said  Act  Sept.  26,  1914,  c.  311,  and  all  clerks  and  employes 
of  the  Bureau  were  transferred  to  the  said  Federal  Trade  Commission.  Said 
§  5  of  said  act  is  therefore  omitted  from  this  compilation  as  superseded.  Said 
Act  Sept.  26,  1914,  c.  311,  §  3,  is  set  forth  post,  under  Title  LVI  D,  "Federal 
Trade,"  together  with  the  other  sections  of  said  Act  Sept.  26,  1914,  c.  311, 
relating  to  the  Federal  Trade  Conunission. 

Section  11  of  the  act,  providing  for  the  appointment  of  a  person  in  the  De- 
partment of  State  to  obtain  information  through  consular  officers  for  the  De- 
partment of  Commerce  and  Labor,  is  set  forth  ante,  §  292. 

Section  13  provided  that  the  act  should  take  effect  from  its  passage,  except 
that  provisions  other  than  those  of  section  12  in  relation  to  the  transfer  of 
any  existing  office,  bureau,  etc.,  to  the  Department,  should  take  effect  July  1, 
1903. 

The  words  of  this  section  inclosed  in  brackets,  "and  Labor,"  forming  part 
of  the  titles  of  the  Department  and  of  the  Secretary,  were  superseded  by  the 
change  of  designations,  by  amendment  of  this  act,  by  Act  March  4,  1913,  c. 
141,  §  1,  post,  §  931. 

R.  S.  H  158,  ante,  §  232,  amended  by  this  section,  defined  the  Executive  De- 
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partments  to  which  Title  IV,  relating  to  all  the  Executive  Departments,  should 
apply. 

The  compensation  of  the  heads  of  Executive  Departments  who  are  mem- 
bers of  the  President's  Cabinet  is  at  the  rate  of  $12,000  per  annum,  by  a  pro- 
vision of  Act  Feb.  26,  1907,  c.  1635,  §  4,  set  forth  ante,  §  36. 

In  case  of  the  death,  resigmation,  absence,  or  sickness  of  the  head  of  any 
Department,  the  first  or  sole  assistant  thereof  is  required,  unless  otherwise 
directed,  to  perform  the  duties  of  the  head  of  such  Department  until  a  succes- 
sor is  appointed,  or  such  absence  or  sickness  shall  cease,  by  R.  S.  §  177,  set 
forth  ante,  §  259.  In  case  of  the  death,  resignation,  absence,  or  sickness  of 
the  head  of  any  Department,  except  where  the  Attorney  General  is  concerned, 
the  President  may  authorize  and  direct  the  head  of  any  other  Department  or 
any  officer  in  either  Department,  whose  appointment  is  vested  in  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate,  to  perform  the  duties  of 
the  vacant  office  until  a  successor  is  appointed,  or  the  sickness  or  absence  of 
the  incumbent  shall  cease,  by  R.  S.  §  179,  also  set  forth  ante,  §  261. 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensa- 
tion appropriated  by  the  legislative,  executive,  and  judicial  appropriation 
acts  are  repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or 
employ6s  appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary 
or  compensation  of  such  officers  or  employes,  respectively,  until  otherwise 
fixed  by  an  annual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914, 
c.  141,  §  6,  post,  S  3228a. 

The  officers  and  employds  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for 
the  fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat.  1049,  are  established 
and  continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for 
by  Congress,  by  §  6  of  said  act,  post,  8  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by 
any  act  shall  be  available  for  payment  to  any  person  receiving  more  than  one 
salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  S  6,  as 
amended  by  Act  Aug.  29,  1916,  c  417,  post,  §  3230a. 

A  council  of  National  Defense,  composed  of  the  Secretary  of  War,  the  Secre- 
tary of  the  Navy,  the  Secretary  of  the  Interior,  the  Secretary  of  Agriculture, 
the  Secretary  of  Commerce,  and  the  Secretary  of  Labor,  was  created  by  Act 
Aug.  29,  1916,  c  418,  §  2,  set  forth  post,  under  Title  XVIIa,  "The  CouncU  of 
National  Defense  and  the  Advisory  Committee  on  Aeronautics." 

Notes  of  Decisions 


Purpose  of  act^^The  primary  pur- 
pose of  Commerce  and  Labor  Act  was 
legislative,  to  enable  Congress  by  in- 
formation secured  through  the  work 
of  officers  charged  with  the  execution 
of  that  law  to  pass  such  remedial  leg- 
islation as  might  be  found  necessary, 
and  the  act  must  be  construed  in  view 
of  such  purpose.  U.  S.  v.  Armour  & 
Co.  (D.  C.  1906)  142  Fed.  808. 

Collectors  of  customs^-Collectors  of 
customs  continue  to  be  officers  of  the 
Treasury  Department,  but  the  Secre- 
tary of  the  Treasury  should  not  inter- 
fere in  matters  expressly  transferred 
to  the  Department  of  Commerce  and 
Labor  by  the  act  creating  that  De- 
partment    (1903)  25  Op.  Atty.  Gen.  3. 


Regulation  of  navlgationw— The  gen- 
eral line  of  cleavage  between  the  De- 
partment of  Commerce  and  Labor  and 
the  Treasury  Department,  as  estab- 
lished by  the  act  creating  the  former 
Department,  leaves  "navigation'*  with 
the  former,  and  little  with  the  Treas- 
ury Department  which  does  not  con- 
cern the  collection,  keeping,  minting, 
and  disbursing  of  the  public  treasure. 
(1903)  25  Op.  Atty.  Gen.  29;  (1904) 
25  Op.  Atty.  Gen.  152. 

Cited    without    definite    application, 

U.  S.  V.  Sing  Tuck  (1904)  24  Sup.  Ct. 
621,  622,  194  U.  S.  161,  48  L.  Ed.  917; 
Prentis  v.  Di  Giacomo  (1911)  192  Fed. 
467,  112  C.  C.  A.  605;  The  Pawnee 
(D.  C.  1909)  168  Fed.  371. 


§  854.  (Act  Feb.  14,  1903,  c.  552,  §  2.)  Assistant  Secretary;  chief 
clerk,  disbursing  clerk,  and  other  clerical  assistants. 
There  shall  be  in  said  Department  an  Assistant  Secretary  of 
Commerce  [and  Labor],  to  be  appointed  by  the  President,  who 
shall  receive  a  salary  of  five  thousand  dollars  a  year.  He  shall  per- 
form such  duties  as  shall  be  prescribed  by  the  Secretary  or  required 
by  law.  There  shall  also  be  one  chief  clerk  and  a  disbursing  clerk 
and  such  other  clerical  assistants  as  may  from  time  to  time  be  author- 
ized by  Congress.     (32  Stat.  826.) 

The  words  of  this  section  inclosed  in  brackets,  "and  Labor,"  forming  part  of 
the  title  of  the  Assistant  Secretary,  were  superseded  by  the  change  of  desig- 
nations by  Act  March  4,  1913,  c.  141,  §  1,  post,  §  932. 
Further  provisions  of  this  section,  for  the  auditing  by  the  Auditor  of  the 
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Treasury  for  the  State  and  other  Departments,  of  accounts  of  salaries  and  ex- 
penses of  the  office  of  the  Secretary,  and  of  all  bureaus  and  offices  under  his 
direction,  and  of  certain  other  accounts,  are  set  forth  ante,  §  421. 

Appropriations  for  compensation  of  the  officers,  clerks,  and  employes  of  the 
I>epartment,  including  clerks  and  employes  in  addition  to  the  chief  clerk  and 
disbarsing  clerk  mentioned  in  this  section,  and  for  expenses  of  the  Depart- 
ment, are  made  by  the  annual  legislative,  executive,  and  judicial  appropria- 
tion acts.  The  provisions  for  the  fiscal  year  1917  were  by  Act  May  10,  1916, 
c  117.  §  1,  39  Stat. 

Estimates  in  detail,  for  all  personal  services,  and  for  all  general  and  mis- 
cellaneous expenses  for  the  Department,  are  to  be  submitted  annually  by  a  pro- 
vision of  Act  March  3,  1903,  c.  1006,  post,  §  6724. 

A    solicitor  of  the  Department  of  Commerce,  in  the  Department  of  Justice 
was  authorized  by  a  provision  of  Act  March  18,  1904,  c.  716,  §  1,  ante,  §  525. 
An  appropriation  for  compensation  of  commercial  agents  to  investigate  trade 
conditions,  with  the  object  of  promoting  foreign  commerce,  was  made  by  each 
of  thie  annual  legislative,  executive,  and  judicial  appropriation  acts  for  Bever- 
al  years  preceding  and  including  the  fiscal  year  1912,  for  which  such  provision 
was   made  by  Act  March  4,  1911,  c.  237,  §  1,  36  Stat.  1226.     The  provision 
w^as    not  continued  in  the  subsequent  similar  acts,  which  made  an  appropria- 
tion,   to  promote  foreign  and  domestic  commerce,  under  the  heading,  ^'Bureau 
of  Foreign  and  Domestic  Commerce,"  with  provisions  for  a  chief  of  the  Bureau, 
^,000;    assistant  chiefs,  one  at  $3,500  and  one  at  $3,000;    chiefs  of  divisions, 
one  at  $2,500  and  one  at  $2,000;    assistant  chiefs  of  divisions,  one  at  $2,250; 
cbief  clerk,  $2,250;    experts,  one  on  commerce  and  finance,  $2,000;    transla- 
tors, one  at  $2,000  and  one  at  $1,400 ;  stenographer  to  chief  of  bureau,  $1,600 ; 
and   clerks  and  other  employes.     Such  appropriation  for  the  fiscal  year  1917 
was  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat.    In  addition  to  the  above 
ennmerated  provisions  recent  legislative,  executive,  and  judicial  appropriation 
acts  make  provisions  for  commercial  attaches.     The  provisions  for  the  fiscal 
year  1917  were  by  Act  May  10,  1916,  c.  117,  §  1,  and  are  set  forth  post,  § 
854  a. 

See  notes  to  t  853,  ante. 

^  854a.  (Act  May  10,  1916,  c.   117,  §  1.)     Commercial  attaches; 
appointment;   duties;  clerks;  expenses. 

Commercial  attaches :   For  commercial  attaches,  to  be  appointed 
by  the  Secretary  of  Commerce,  after  examination  to  be  held  under 
his  direction  to  determine  their  competency,  and  to  be  accredited 
through  the  State  Department,  whose  duties  shall  be  to  investigate 
Bnd  report  upon  such  conditions  in  the  manufacturing  industries 
sind  trade  of  foreign  countries  as  may  be  of  interest  to  the  United 
States ;  and  for  one  clerk  to  each  of  said  commercial  attaches  to  be 
paid  a  salary  not  to  exceed  $1,500  each;   and  for  necessary  travel- 
^^^  and  subsistence  expenses,  rent,  purchase  of  reports,  books  of 
^^ference  and  periodicals,  travel  to  and  from  the  United  States, 
^^change  on  official  checks,  and  all  other  necessary  expenses  not  in- 
^Wded  in  the  foregoing;    such  commercial  attaches  shall  serve  di- 
rectly under  the  Secretary  of  Commerce  and  shall  report  directly 
to  him,  $100,000.    (39  Stat.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1917,  cited  above.  Similar  provisions  were  contained  in 
prior  acta.  See  Act  July  16,  1914,  c.  141,  {  1,  38  Stat.  500,  and  Act  March  4, 
1915,  c.  141,  §  1.  38  Stat.  1041. 

See  notes  to  t  853,  ante. 

§  855.  (Act  June  17,  1910,  c.  297,  §  1.)  Assignments  of  salaries  by 
officers  and  employes  while  employed  in  the  field. 
The  Secretary  of  Commerce  [and  Labor]  is  hereby  authorized, 
tinder  such  regulations  as  he  may  prescribe,  to  permit  officers  and 
employees  of  the  several  bureaus  and  divisions  of  tlje  Department 
of  Commerce  [and  Labor]  to  assign  their  salaries  while  absent 
from  Washington,  District  of  Columbia,  and  employed  in  the  field. 
(36  Stat.  524.) 

This  was  a  proviso  annexed  to  an  appropriation  for  compensation  of  com- 
mercial agents  in  the  legislative,  executive,  and  judicial  appropriation  act 
for  the  fiscal  year  1911,  cited  above. 

The  words  of  this  section  inclosed  in  brackets,  "and  Labor,"  forming  part  of 
the  titles  of  the  secretary  and  of  the  Department,  were  superseded  by  the 
change  of  designations  by  Act  March  4,  1913,  c.  141,  §  1,  post,  §  932. 
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§  856.  (Act  Feb.  14,  1903,  c.  552,  §  3.)  Powers  and  duties  of  De- 
partment; appropriations  made  applicable. 
It  shall  be  the  province  and  duty  of  said  Department  to  foster, 
promote,  and  develop  the  foreign  and  domestic  commerce,  the  min- 
ing, manufacturing,  shipping,  and  fishery  industries,  the  labor  in- 
terests, and  the  transportation  facilities  of  the  United  States ;  and 
to  this  end  it  shall  be  vested  with  jurisdiction  and  control  of  the  de- 
partments, bureaus,  offices,  and  branches  of  the  public  service  here- 
inafter specified,  and  with  such  other  powers  and  duties  as  may  be 
prescribed  by  law.  All  unexpended  appropriations,  which  shall  be 
available  at  the  time  when  this  Act  takes  effect,  in  relation  to  the 
various  offices,  bureaus,  divisions,  and  other  branches  of  the  public 
service,  which  shall,  by  this  Act,  be  transferred  to  or  included  in  the 
Departm^t  of  Commerce  and  Labor,  or  which  may  hereafter,  in  ac- 
cordance with  the  provisions  of  this  Act,  be  so  transferred,  shall  be- 
come available,  from  the  time  of  such  transfer,  for  expenditure  in 
and  by  the  Department  of  Commerce  and  Labor  and  shall  be  treated 
the  same  as  though  said  branches  of  the  public  service  had  been 
directly  named  in  the  laws  making  said  appropriations  as  parts  of 
the  Department  of  Commerce  and  Labor,  under  the  direction  of  the 
Secretary  of  said  Department.     (32  Stat.  826.) 

See  note  to  section  1  of  this  act  ante,  §  853,  as  to  change  of  designations  of 
Department  and  of  Secretary. 

Besides  the  departments,  bureaus,  offices,  etc.,  specified  in  section  4  and 
subsequent  sections  of  this  act,  set  forth  below,  ad  transferred  to  and  included 
in  the  Department,  which  is  vested  with  jurisdiction  and  control  thereof  by 
this  section,  other  offices,  bureaus,  etc.,  engaged  in  statistical  or  scientific 
work,  may  be  transferred  by  the  President  to  the  Department  from  certain 
other  Departments,  by  section  12  of  this  act,  post,  §  860. 

§  857.  (Act  Feb.  14,  1903,  c.  552,  §  4.)     Transfer  of  existing  offices, 
bureaus,  etc.,  and  of  records,  furniture,  etc.,  to  Department. 

The  following-named  offices,  bureaus,  divisions,  and  branches  of 
the  public  service,  now  and  heretofore  under  the  jurisdiction  of 
the  Department  of  the  Treasury,  and  all  that  pertains  to  the  same, 
known  as  the  Light-House  Board,  the  Light-House  Establishment, 
the  Steamboat-Inspection  Service,  the  Bureau  of  Navigation,  the 
United  States  Shipping  Commissioners,  the  National  Bureau  of 
Standards,  the  Coast  and  Geodetic  Survey,  the  Commissioner-Gen- 
eral of  Immigration,  the  commissioners  of  immigration,  the  Bureau 
of  Immigration,  the  immigration  service  at  large,  and  the  Bureau  of 
Statistics,  be,  and  the  same  hereby  are,  transferred  from  the  Depart- 
ment of  the  Treasury  to  the  Department  of  Commerce  and  Labor,  and 
the  same  shall  hereafter  remain  under  the  jurisdiction  and  supervision 
of  the  last-named  Department ;  and  that  the  Census  Office,  and  all 
that  pertains  to  the  same,  be,  and  the  same  hereby  is,  transferred  from 
the  Department  of  the  Interior  to  the  Department  of  Commerce  and 
Labor,  to  remain  henceforth  under  the  jurisdiction  of  the  latter;  that 
the  Department  of  Labor,  the  Fish  Commission,  and  the  Office  of 
Commissioner  of  Fish  and  Fisheries,  and  all  that  pertains  to  the  same, 
be,  and  the  same  hereby  are,  placed  under  the  jurisdiction  and  made 
a  part  of  the  Department  of  Commerce  and  Labor ;  that  the  Bureau 
of  Foreign  Commerce,  now  in  the  Department  of  State,  be,  and  the 
same  hereby  is,  transferred  to  the  Department  of  Commerce  and  La- 
bor and  consofidated  with  and  made  a  part  of  the  Bureau  of  Statistics, 
hereinbefore  transferred  from  the  Department  of  the  Treasury  to  the 
Department  of  Commerce  and  Labor,  and  the  two  shall  constitute  one 
bureau,  to  be  called  the  Bureau  of  Statistics,  with  a  chief  of  the  bureau  ; 
and  that  the  Secretary  of  Commerce  and  Labor  shall  have  control  of 
the  work  of  gathering  and  distributing  statistical  information  naturally 
relating  to  the  subjects  confided  to  his  Department;  and  the  Secre- 
tary of  Commerce  and  Labor  is  hereby  given  the  power  and  authority 

(472) 


•A) 


DEPARTMENT  OP  COMMERCE 


867 


rearrange  the  statistical  work  of  the  bureaus  and  offices  confided 
said  Department,  and  to  consolidate  any  of  the  statistical  bureaus 
d  offices  transferred  to  said  Department;  and  said  Secretary  shall 
;o  have  authority  to  call  upon  other  Departments  of  the  Govern- 
;nt  for  statistical  data  and  results  obtained  by  them ;  and  said  Sec- 
tary of  Commerce  and  Labor  may  collate,  arrange,  and  publish 
ch  statistical  information  so  obtained  in  such  manner  as  to  him  may 
tm  wise. 

That  the  official  records  and  papers  now  on  file  in  and  pertaining 
clusively  to  the  business  of  any  bureau,  office,  department,  or  branch 
the  public  service  in  this  Act  transferred  to  the  Department  of 
)mmerce  and  Labor,  together  with  the  furniture  now  in  use  in  such 
reau,  office,  department,  or  branch  of  the  public  service,  shall  be, 
d  hereby  are,  transferred  to  the  Department  of  Commerce  and 
Lbor.     (32  Stat.  826.) 

See  note  to  section  1  of  this  act,  ante,  §  853,  as  to  change  of  designations  of 
Department  and  of  Secretary. 

These  provisions  for  the  transfer  of  existing  offices,  bureaus,  etc.,  to  the 
Department,  took  effect  July  1,  1903,  by  section  13  of  this  act,  32  Stat  830. 

The  powers,  duties,  etc.,  of  the  heads  of  executive  departments  in  or  over 
the  bureaus,  offices,  officers,  etc.,  transferred  to  the  Department,  were  vested 
in  the  head  of  the  Department,  by  section  10  of  this  act,  post,  §  859. 

The  i)Ower8,  duties,  etc.,  of  the  Secretary  of  the  Treasury  in  regard  to  ship- 
ping, seamen,  etc.,  were  transferred  to  the  Secretary  of  Commerce  and  Labor 
by  section  10  of  this  act,  post,  §  859. 

Provisions  for  the  transfer  to  the  Department  of  officers,  clerks,  and  em- 
ployes in  the  offices,  bureaus,  etc.,  transferred  under  this  act,  are  contained 
in  section  9  of  this  act,  post,  §  861. 

The  Secretary  of  Commerce  has  charge  of  the  furniture,  records,  etc.,  per- 
taining to  the  Department  by  section  9  of  this  act,  post,  §  861. 

The  papers,  records,  and  files  of  the  Immigration  Commission,  provided  for 
in  Act  Feb.  20,  1907,  c.  1134,  §  39,  34  Stat  909,  remaining  on  the  expiration 
of  the  existence  of  said  commission,  were  to  be  turned  over  to  and  become  a 
part  of  the  files  of  the  Department,  by  a  provision  of  Act  June  25,  1910,  c. 
385,  36  Stat.  800. 

Of  the  offices,  bureaus,  and  branches  of  the  public  service  which  were  trans- 
ferred to  and  made  part  of  the  Department  of  Commerce  and  Labor  by  this 
section,  the  Commissioner-General  of  Immigration,  the  Oominissioners  of  Im- 
migration, the  Bureau  of  Immigration  and  Naturalization  and  the  Immigration 
Service  at  Large,  and  the  Bureau  of  Labor  and  the  Commissioner  of  Labor, 
were  transferred  from  the  Department  to  the  new  Department  of  Labor,  by  the 
act  creating  that  Department,  Act  March  4,  1913,  c.  141,  §  3,  post,  §  934. 

A  Bureau  of  Light-Houses,  with  a  Commissioner  of  Light-Houses,  a  deputy 
commissioner,  and  other  officers,  etc.,  was  established  in  the  Department,  and 
the  employes  of  or  in  the  Light-House  Board  or  the  Light-House  Establish- 
ment were  transferred  to  said  Bureau,  and  the  powers  and  duties  of  the  Light- 
House  Board  were  transferred  to  and  vested  in  the  Commissioner  of  Light- 
Houses,  by  Act  June  17,  1910,  c.  301,  §§  4-7,  post,  §§  896-899. 

The  Secretary  of  Commerce  was  empowered  to  authorize  the  killing  of  fur 
seals  and  the  taking  of  sealskins  on  the  Pribilof  Islands,  in  Alaska,  and 
various  powers  and  duties  were  conferred  and  imposed  on  him  in  connection 
with  the  regulation  of  the  killing,  etc.,  of  fur  seals  and  other  fur  bearing  ani- 
mals in  Alaska,  by  Act  April  21,  1910,  c.  183,  post,  §§  8856-8858. 

The  Secretary  of  Commerce  was  empowered  and  required  to  perform  various 
duties  in  carrying  out  and  enforcing  the  provisions  of  Act  June  26,  1906,  c. 
3547,  for  the  protection  and  regulation  of  the  fisheries  of  Alaska,  by  various 
sections  of  that  act,  post,  §§  2628-2638. 

The  Secretary  of  Commerce  was  required  to  enforce  the  provisions  of  Act 
June  20,  1906,  c.  3442,  regulating  the  landing,  etc.,  and  sale  of  sponges,  by 
section  4  of  that  act,  post,  §  8869. 

The  Secretary  of  the  Treasury,  the  Secretary  of  Agriculture,  and  the  Sec- 
retary of  Commerce,  were  directed  to  make  regulations  for  carrying  out  the 
provisions  of  the  pure  food  act,  Act  June  30,  1906,  c.  3915,  by  section  3  of  that 
act,  and  also  for  carrying  out  the  provisions  of  the  insecticide  act.  Act  April 
26,  1910,  c.  191,  by  section  3  of  said  act,  both  which  are  set  forth  post,  §§  8719, 
8767. 

The  Secretary  of  Commerce  was  required  to  make  regulations  to  secure 
the  proper  execution  of  Act  June  24,  1910,  c.  379,  requiring  apparatus  for  radio 
communication  on  certain  ocean  steamers,  by  section  4  of  that  act,  post,  § 
8265. 

The  Secretary  of  Commerce  was  required  to  make  regulations  to  secure  the 
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proper  execution  of  Act  June  9,  1910,  c.  268,  regulating  equipment,  etc.,  of  cer- 
tain motor  boats,  by  section  8  of  that  act,  post,  §  8285. 

Appropriations  for  the  oflBces,  bureaus,  etc.,  established  by  this  act  in  the 
Department  of  Commerce  and  Labor,  were  made  under  that  head  in  the  sub- 
sequent legislative,  executive,  and  judicial  appropriation  acts.  Such  appropria- 
tions for  the  fiscal  year  1917  were  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat. 

Notes  of  Decisioiui 


Correspondence  with  collectors  of 
customs.— The  Secretary  of  Commerce 
and  Labor  is  not  required,  in  the  ex- 
ecution of  the  duties  impos'ed  upon  him 
to  correspond  with  collectors  of  customs 
through  the  Secretary  of  the  Treasury. 
(1903)  25  Op.  Atty.  Gen.  3. 

Assignment  of  rooms  in  public  build- 
ings.— The  duty  of  assigning  suitable  of- 
fices and  rooms  in  public  buildings  for 
the  use  of  United  States  shipping  com- 
missioners, imposed  upon  the  Secretary 
of  the  Treasury  by  Act  March  3,  1897, 
section  8296,  post,  was  not  affected  by 
this  act.    (1904)  25  Op.  Atty.  G^n.  117. 

Power  over  Director  of  the  Census. 

—The  Secretary  of  Commerce  and  La- 
bor is  authorized,  under  this  act,  to  re- 
quire the  Director  of  the  Census  to 
provide  a  seal  for  that  oflBice,  as  direct- 
ed by  section  31  of  the  Act  of  March 


3,  1899  (30  Stat.  1021),  and  to  give  it 
a  device  in  accordance  with  his  (the 
Secretary's)  views.  (1903)  25  Op. 
Atty.  Gen.  1. 

The  Census  Office  is  an  integral  part 
of  the  Department  of  Commerce  and 
Labor,  and  as  such  is  subject  to  the  di- 
rection of  the  Secretary  of  that  De- 
partment.    (1903)  25  Op.  Atty.  Gen.  11. 

Powers  over  ancliorage  and  anchor- 
age grounds.— Matters  arising  under 
sections  9947,  9950,  9954,  9957,  post, 
have  been  transferred  by  this  section, 
and  section  859,  post,  from  the  Treasury 
Department  to  the  Department  of  Com- 
merce.    (1903)  25  Op.  Atty.  Gen.  37. 

Cited     without    definite    application, 

Pearson  v.  WilUams'  (1906)  26  Sup.  Ct. 
608,  609,  202  U.  S.  281,  50  L.  Ed.  1029; 
McDonald  &  Johnson  v.  Southern  Ex- 
press Co.  (C.  C.  1904)  13  Fed.  282. 


§  858.  (Act  Feb.  14,  1903,  c.  552,  §  7.)  Control  of  fur-scal  and 
other  fisheries  of  Alaska;  of  immigration;  of  exclusion  of 
Chinese. 
The  jurisdiction,  supervision  and  control  now  possessed  and  ex- 
ercised by  the  Department  of  the  Treasury  over  the  fur-seal,  salm- 
on and  other  fisheries  of  Alaska  and  over  the  immigration  of 
aliens  into  the  United  States,  its  waters,  territories  and  any  place 
subject  to  the  jurisdiction  thereof,  are  hereby  transferred  and  vested 
in  the  Department  of  Commerce  and  Labor :  Provided,  That  nothing 
contained  in  this  Act  shall  be  construed  to  alter  the  method  of  collect- 
ing and  accounting  for  the  head-tax  prescribed  by  section  one  of  the 
Act  entitled  "An  Act  to  regulate  immigration,"  approved  August 
third,  eighteen  hundred  and  eighty-two.  That  the  authority,  power 
and  jurisdiction  now  possessed  and  exercised  by  the  Secretary  of  the 
Treasury  by  virtue  of  any  law  in  relation  to  the  exclusion  from  and 
the  residence  within  the  United  States,  its  territories  and  the  District 
of  Columbia,  of  Chinese  and  persons  of  Chinese  descent,  are  hereby 
transferred  to  and  conferred  upon  the  Secretary  of  Commerce  and 
Labor,  and  the  authority,  power  and  jurisdiction  in  relation  thereto 
now  vested  by  law  or  treaty  in  the  collectors  of  customs  and  the  col- 
lectors of  internal  revenue,  are  hereby  conferred  upon  and  vested 
in  such  officers  under  the  control  of  the  Commissioner-General  of 
Immigration,  as  the  Secretary  of  Commerce  and  Labor  may  designate 
therefor.     (32  Stat.  828.) 

See  note  to  section  1  of  this  act,  ante,  §  853,  as  to  change  of  designations  of 
Department  and  of  Secretary. 

The  Bureau  of  Immigration  and  Naturalization  in  the  Department,  under 
direction  and  control  of  the  Secretary,  was  given  charge  of  all  matters  concern- 
ing the  naturalization  of  aliens,  by  a  provision  of  the  Naturalization  Act  of 
June  29,  1906,  c.  3592,  §  1,  post,  §  962.  But  the  Bureau  of  Immigration  and 
the  Immigration  Service  at  large  were  transferred  from  the  Department  to 
the  new  Department  of  Labor,  by  the  act  creating  that  Department,  Act  March 
4,  1913,  c.  141,  §  3,  post,  §  934. 

Act  Aug.  3,  1882,  c.  376,  §  1,  22  Stat.  214,  mentioned  in  this  section,  was 
the  Immigration  Act  of  1882,  which  was  superseded  by  subsequent  acts  re- 
lating to  the  same  subject. 

The  Secretary  was  empowered  and  required  to  carry  out  and  enforce  the  pro- 
visions of  Act  June  26,  1906,  c  3547,  for  the  protection  and  regulation  of  the 
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fisheries  of  Alaska,  and  to  depute  officers  and  employes  of  the  Department  for 
the  performance  of  the  work  required,  by  various  sections  of  that  act,  post, 
§§  2628-2638. 

The  Secretary  was  empowered  to  authorize  the  killing  of  fur  seals  and  the 
taking  of  sealskins  on  the  Pribilof  Islands,  in  Alaska,  and  various  powers  and 
duties  are  conferred  and  imposed  on  him  in  connection  with  the  regulation  of 
the  killing,  etc.,  of  fur  seals  and  other  fur  bearing  animals  in  Alaska,  by  Act 
AprU  21.  1910,  c  183,  post,  |§  8856-8858. 

Notes  of  Deoisions 


Revenue  Cutter  Service  employed  In 
protection  of  seal  fisheries.— Appropri- 
ations for  the  Revenue  Cutter  Service 
"Will  continue  to  be  expended  by  the 
Secretary  of  the  Treasury,  except  such 
portions,  if  any,  as  may  be  applied  to 
extraordinary  bu8ines*s  concerning  seal 
protection,  which  latter  will  be  under 
the  control  of  the  Secretary  of  Com- 
merce and  Labor.  (1903)  25  Op.  Atty. 
Gen.  4. 

Vessels  assigned  by  authority  of  the 
I*resident  to  the  protection  of  the  s-eal 
fisheries  will   henceforth^  while   so  as- 
wgned,  be  subject  to  the  direction  of 
the  Secretary  of  Commerce  and  Labor 
)n  respect   to   those   duties,   but   their 
internal  government  and  duties  concern- 
ing the   revenue    while    thus    engaged 
^1  be  under  the  Secretary  of  the  Treas- 
ury.   Id. 

This  act  does  not  transfer  to  the  De- 
partment of  Commerce  and  Labor  the 
i^evenue  Cutter  Service  or  any  of  its 
vessels  or  officers,  and  the  Secretary  of 
the  Treasury  is  not  authorized  by  the 
act,  or  otherwise,  to  assign  revenue  ves- 
8elB  to  the  duty  of  seal  protection.    Id. 

^ur-bearlng  animals  other  than  seals. 
~~The  Secretary  of  Commerce  and  La- 
l*?^,^  bas  no  authority  to  regulate  the 
isillib^  of  fur-bearing  animals-  in  Alaska, 
other  than  fur-bearing  seals.  (1905)  25 
Op.  Atty.  Gen.  497. 

Lease  of  Islands  for  purpose  of  prop- 
^Sation  of  fur-bearing  animals.— The 
Secretary  of  Commerce  and  Labor  has 
the  Same  authority  over  the  islands  of 
^^  I*ara  and  St.  George,  Alaska,  that 
2^  Possessed  by  the  Secretary  of  the 
.j*'^^stiry,  and  he  may  therefore  lease 
ffORe  islands  to  the  North  American 
U>nn 
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^^*^^Tcial  Company  for  the  propaga- 


P.^-  o:f  blue  foxes.     (1905)  25  Op.  Atty. 

^T^^^luslon  and  deportation  of  Chinese. 

(^j^.     I^r"oceeding  for  the  exclusion  of  a 

^^i^.^Sc   alien   in   the   first  instance  is* 

*vx\rt?^^^     the  jurisdiction   of  the  Chinese 

^  jP^^^^or,  from  whom  an  appeal  may  be 

jj^^^^    to  the  Department  of  Commerce 

V  ^    *^-«^bor,  after  which  resort  may  be 

^^     "to   the   courts   if   the   decision   is 

.    ^^'s^  to  the  persons  seeking  admis- 

,J?^-        Ex  parte  Lee  Kow  (C.  C.  1908) 

^  ^«d.  592. 

"Ules   of   the   Department    of   Com- 

^^tce  and  Labor  respecting  the  exdu- 

ttou  of  Chinese  persons  have  the  force 

*^.^  effect  of  law  when  not  inconsistent 

""^^  it  or  with  the  Constitution  or  the 

to^aty  with  China.    Ex  parte  Chow  Chok 

VC.  a  1908)  161  Fed.  627,  order  affirm- 


ed Chow  Chok  V.  U.  S.  (1908)  1G3  Fed. 
1021,  90  C.  C.  A.  230. 

A  return  to  a  writ  of  habeas'  corpus 
by  an  alleged  Chinese  alien,  showing 
that  defendant  was  an  officer  of  immi- 
gration under  control  of  the  commis- 
sioner general  in  charge  of  the  port 
where  the  alien  attempted  to  enter,  by 
designation  of  the  Secretary  of  Com- 
merce and  Labor,  and  that  he  held  such 
Chinese  person  as  such  officer,  suffi- 
ciently showed  authority  for  the  deten- 
tion. In  re  Moy  Quong  Shing  (D.  C. 
1903)  125  Fed.  641. 

The  executive  officers  of  the  Depart- 
ment of  Commerce  and  Labor  have  au- 
thority to  determine  whether  or  not  a 
Chines'e  person  seeking  admission  had 
been  born  in  the  United  States,  and  was 
therefore  a  citizen  entitled  to  enter.    Id. 

The  Department  of  Commerce  and 
Labor  has  authority  to  prescribe  rules 
of  evidence  relating  to  presumptions' 
and  burden  of  proof  in  the  determina- 
tion of  an  alien's  right  to  admis- 
sion.   Id. 

Laws  which  confer  judicial  discretion 
upon  administrative  officers  must  be 
construed  with  a  degree  of  strictness 
requisite  to  make  them  consonant  with 
the  spirit  of  the  fundamental  doctrines 
of  the  Constitution,  f^nd  the  power  con- 
ferred on  the  Secretary  of  Commerce 
and  Labor  by  the  Chinese  exclusion  act 
to  finally  determine  on  appeal  the  right 
to  enter  the  United  States  by  a  person 
who  claims  to  be  a  native-bom  citizen 
cannot  be  exercised  by  an  acting  secre- 
tary, in  accordance  with  a  recommenda- 
tion made  by  himself  as  a  solicitor  of  the 
Department  adverse  to  the  appellant. 
In  re  Tang  Tun  (D.  C.  1908)  161  Fed. 
618,  judgment  affirmed  In  re  Can  Pon 
(1909)  168  Fed.  479,  93  C.  C.  A.  635, 
and  judgment  reversed  In  re  Tang  Tun 
(1909)  168  Fed.  488,  93  C.  C.  A.  644, 
which  is  affirmed  Tang  Tun  v.  Edsell 
(1912)  32  Sup.  Ct  359,  223  U.  S.  673, 
56  L.  Ed.  606. 

Where  an  appeal  was  taken  to  the 
Secretary  of  Commerce  and  Labor  from 
a  deportation  order,  the  fact  that  a 
"memorandum  for  the  acting  secre- 
tary," signed  by  the  Commissioner 
General,  was  added  to  the  record  be- 
fore it  was  acted  on,  and  contained  re- 
marks on  the  evidence  and  a  recom- 
mendation that  the  decision  be  affirmed, 
was  immaterial,  and  did  not  indicate 
that  the  officer  whose  duty  it  was  to 
determine  the  appeal  did  not  do  so  him- 
self. In  re  Jem  Yuen  (D.  C.  1910)  188 
Fed.  350. 

Cited     without    definite    application, 

Pearson  y.  Williams'  (1906)  26  Sup.  Ct 
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608,  609,  202  U.  S.  281,  50  L.  Ed.  1029; 
In  re  Ong  Lung  (C.  C.  1903)  125  Fed. 


814;  Ex  parte  Chow  Chok  (CO.  1908) 
161  Fed.  627. 


AA     '        U 


§  859.  (Act  Feb.  14,  1903,  c.  552,  §  10.)     Transfer  of  duties,  powers, 
etc.,  of  heads  of  executive  departments  over  bureaus,  offices, 
etc.,  transferred  to  Department,  and  of  duties,  powers,  etc.,  of 
Secretary  of  Treasury  as  to  shipping,  seamen,  etc. 
All  duties  performed  and  all  power  and  authority  now  possessed 
or  exercised  by  the  head  of  any  executive  department  in  and  over 
any  bureau,  office,  officer,  board,  branch,  or  division  of  the  public 
service  by  this  Act  transferred  to  the  Department  of  Commerce 
and  Labor,  or  any  business  arising  therefrom  or  pertaining  thereto, 
or  in  relation  to  the  duties  performed  by  and  authority  conferred  by 
law  upon  such  bureau,  officer,  office,  board,  branch  or  division  of  the 
public  service,  whether  of  an  appellate  or  revisory  character  or  other- 
wise, shall  hereafter  be  vested  in  and  exercised  by  the  head  of  the  said 
Department  of  Commerce  and  Labor. 

All  duties,  power,  authority  and  jurisdiction,  whether  supervisory, 
appellate  or  otherwise,  now  imposed  or  conferred  upon  the  Secretary 
of  the  Treasury  by  Acts  of  Congress  relating  to-  merchant  vessels  or 
yachts,  their  measurement,  numbers,  names,  registers,  enrollments, 
licenses,  commissions,  records,  mortgages,  bills  of  sale,  transfers, 
entry,  clearance,  movements  and  transportation  of  their  cargoes  and 
passengers,  owners,  officers,  seamen,  passengers,  fees,  inspection, 
equipment  for  the  better  security  of  life,  and  by  Acts  of  Congress 
relating  to  tonnage  tax,  boilers  on  steam  vessels,  the  carrying  of* 
inflammable,  explosive  or  dangerous  cargo  on  vessels,  the  use  of 
petroleum  or  other  similar  substances  to  produce  motive  power  and 
relating  to  the  remission  or  refund  of  fines,  penalties,  forfeitures, 
exactions  or  charges  incurred  for  violating  any  provision  of  law 
relating  to  vessels  or  seamen  or  to  informer's  shares  of  such  fines,  and 
by  Acts  of  Congress  relating  to  the  Commissioner  and  Bureau  of  *Nav- 
igation,  Shipping  Commissioners,  their  officers  and  employees,  Steam- 
boat-Inspection Service  and  any  of  the  officials  thereof,  shall  be  and 
hereby  are  transferred  to  and  imposed  and  conferred  upon  the  Secre- 
tary of  Commerce  and  Labor  from  and  after  the  time  of  the  transfer 
of  the  Bureau  of  Navigation,  the  Shipping  Commissioners  and  the 
Steamboat-Inspection  Service  to  the  Department  of  Commerce  and 
Labor,  and  shall  not  thereafter  be  imposed  upon  or  exercised  by  the 
Secretary  of  the  Treasury.  And  all  Acts  or  parts  of  Acts  inconsistent 
with  this  Act  are,  so  far  as  inconsistent,  hereby  repealed.  (32 
Stat.  829.) 

See  note  to  section  1  of  this  act,  ante,  §  853,  as  to  change  of  designations  of 
Department  and  of  Secretary. 

Similar  provisions  for  transfer  of  executive  powers,  etc.,  of  other  depart- 
ments, upon  the  transfer  of  any  office,  bureau,  etc.,  therefrom,  under  section 
12  of  this  act,  are  contained  in  that  section,  post,  §  8G0. 

Notes  of  Decisions 


Authority  of  Secretary  of  Commerce 
and  Labor.— The  Secretary  of  Com- 
merce and  Labor  is  not  authorized  by 
law  to  consolidate  the  Bureau  of  Man- 
ufactures and  the  Bureau  of  Statistics 
Into  one  bureau  called  the  Bureau  of 
Foreign  and  Domestic  Commerce. 
(1909)  27  Op.  Atty.  Gen.  542. 

He  is  authorized  to  require  the  Di- 
rector of  the  Census  to  provide  a  seal 
for  that  office,  as  directed  by  section  31 
of  the  Act  of  March  3,  1899  (30  Stat. 
1921),  and  to  give  it  a  device  in  ac- 
cordance with  his  (the  Secretary's*) 
views.  There  is  nothing  in  the  nature 
of  this   duty  that  is  judicial  or  quasi 
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judicial,  or  of  such  a  character  that  its 
performance  should  not  be  subject  to 
the  direction  of  the  head  of  the  Depart- 
ment.   (1903)  25  Op.  Atty.  Gen.  1. 

He  is  authorized  to  change  the  names 
of  the  Department  of  Labor,  the  Fish 
Commission,  and  other  offices  thereto 
assigned,  as  the  business  and  good  gov- 
ernment of  his  Department  requires. 
(1908)  24  Op.  Atty.  Gen.  697. 

He  has  authority  to  sell  a  windmill 
formerly  used  for  pumping  water  at  the 
oyster  claire,  Lynnhaven,  Va.,  but  which 
is  no  longer  needed  or  us'ed  for  that 
purpose.     (1906)  25  Op.  Atty.  Gen.  567. 

He  has  no  authority  to  direct  the  dis- 
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oBtinn&nce  of  a  suit  for  the  recovery 
f  a  fin*  or  penalty  imposed  for  a  viola- 
on  of  New  York  Harbor  Act  June  20, 
IS8  (25  Stat.  209),  nor  did  the  Secre- 
ry  at  the  Treasury  have  such  power 
for  "to  the  taking  effect  of  the  a^t 
QAtltxg  the  Department  of  Commerce 
d  ILrfibor.  (1904)  25  Op.  Atty.  Gen. 
O. 

ITlie  power  and  authority  to  designate 
les  dividing  the  high  seas  from  rivers, 
Lrbors,  and  inland  waters,  conferred 
yon  "fhe  Secretary  of  the  Treasury  by 
^ction  2  of  the  Act  of  Feb.  19,  1895 
^S  Stat  672),  was,  by  section  10  of  the 
^ct  of  Feb.  14,  100.3  (32  Stat  829), 
fanf?ferred  to  the  Secretary  of  Com- 
^^Tce  and  Labor.  (1904)  25  Op.  Atty. 
^^11.  149. 

He  has  no  authority  to  remit  or  to 
reduce  a  fine  or  penalty  imposed  under 
section  15  of  the  act  of  March  3,  1903 
(32  Stat.  1217),  for  failure  to  comply 
^'th  sections  12-14  of  that  act  in  re- 
gard to  the  manifests  or  lists*  of  alien 
passengers  required  to  be  furnished  by 
maators  of  vessels  arriving  within  the 
Raited  States;  such  power  not  having 
been  specifically  conferred  by  Congress. 
(1905)    25  Op.  Atty.  Gen.  336. 

I^  is  not  authorized  by  section  4462, 
«.  S.,  section  8224,  post,  to  amend,  mod- 
*v,  or  repeal  existing  regulations  or  to 
wopt  new  regulations  for  the  enforce- 
?r^  *•'  ^^^  provisions  of  title  52,  R.  S. 
(his-  title),  entitled  "Regulation  of 
oieana  Vessels,"  without  prior  action 
hereon  by  the  Board  of  Supervising 
J^spectors.  The  Secretary  has  there- 
y^j.  **^  authority  whatever  in  the  mat- 
l  i^^^^ept  as  conferred  by  section  4405, 
h*^*'  *«ction  8159,  poet.  (1903)  25  Op. 
^-    pen.  67. 

t  f,  ^®  not  required,  in  the  execution 
jg  ^^  duties  imposed  upon  him  by 
f  ^^^»  to  correspond  with  collectors 
i^  y^toms  through  the  Secretary  of 
e^^  -^x-easury.      (1903)    25    Op.    Atty. 


He  has  supervisory  authority  to  in- 
quire and  determine  whether  the  Pas- 
senger Act  of  1882  has  been  violated, 
and  the  extent  of  such  violation.  This 
act  does  not  confer  on  the  department 
greater  power  to  remit  fines  and  pen- 
alties under  R.  S.  §  5294,  post,  §  10135, 
than  was  exercised  by  the  Secretary  of 
the  Treasury.  Findley  v.  IT.  S.  (1915) 
225  Fed.  337,  139  C.  C.  Al  207. 

Anchorage  and  anchorage  groundsw— 

Matters'  arising  under  sections  9947, 
9950,  9954,  9957,  post,  have  been  trans- 
ferred by  section  857,  ante,  and  this 
section  from  the  Treasury  Department 
to  the  Department  of  Commerce. 
(1903)  25  Op.  Atty.  Gen.  37. 

Boarding  of  vessels.— The  execution 
of  Act  March  31,  1900  (31  Stat  58), 
entitled  "An  act  concerning  the  board- 
ing of  vessels,"  has'  been  transferrert 
from  the  Secretary  of  the  Treasury  to 
the  Secretary  of  (3ommerce  and  Labor. 
(1903)  25  Op.  Atty.  Gen.  51. 

Certlflcates  of  registry  of  vessels^ 
The  question  as  to  whether  the  ex- 
pense of  preparing  such  blank  forms 
and  furnishing  them  to  collectors  can 
be  paid  out  of  the  appropriation  for  de- 
fraying the  expenses  for  collecting  the 
revenue  from  customs  is  peculiarly  one 
for  the  Comptroller  of  the  Treasury  to 
decide.  (1901)  23  Op.  Atty.  Gen.  468; 
(1903)  25  Op.  Atty.  Gen.  49. 

The  duty  imposed  upon  the  Secretary 
of  the  Treasury  by  section  4158,  R.  S., 
section  7739,  post,  of  transmitting  to 
collectors  of  customs  blank  forms  of 
certificates  of  registry  of  vessels,  was 
by  Act  Feb.  14,  1903  (32  Stat  825), 
transferred-  to  the  Secretary  of  Com- 
merce and  Labor.  (1903)  25  Op.  Atty. 
Gen.  49. 

Cited    without    definite    application, 

Pearson  v.  Williams  (1906)  26  Sup.  Ct. 
608,  609,  202  U.  S.  281,  50  L.  Ed.  1029. 


^^O.  (Act  Feb.  14,  1903,  c.  552,  §  12.)     Transfer  of  offices,  bu- 

I'caus,  etc.,  engaged  in  statistical  or  scientific  work,  from  cer- 

tain  Departments,  authorized. 

"■'hat  the  President  be,  and  he  is  hereby,  authorized,  by  order 

^^riting,  to  transfer  at  any  time  the  whole  or  any  part  of  any 

/^^^,  bureau,  division  or  other  branch  of  the  public  service  engaged 

■N  statistical  or  scientific  work,  from  the  Department  of  State,  the 

^r^Partment  of  the  Treasury,  the  Department  of  War,  the  Department 

^    Justice,  the  Post-Office  Department,  the  Department  of  the  Navy 

7*  the  Department  of  the  Interior,  to  the  Department  of  Commerce 

^  ^  l^abor ;  and  in  every  such  case  the  duties  and  authority  performed 

^  and  conferred  by  law  upon  such  office,  bureau,  division  or  other 

/^Hch  of  the  public  service,  or  the  part  thereof  so  transferred,  shall  be 

-^i*eby  transferred  with  such  office,  bureau,  division  or  other  branch 
A  the  public  service,  or  the  part  thereof  which  is  so  transferred. 
.  ^d  all  power  and  authority  conferred  by  law,  both  supervisory  and 

Ppellate,  upon  the  department  from  which  such  transfer  is  made, 
^  the  Secretary  thereof,  in  relation  to  the  said  office,  bureau,  division 

^  other  branch  of  the  public  service,  or  the  part  thereof  so  trans- 
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ferred,  shall  immediately,  when  such  transfer  is  so  ordered  by  the 
President,  be  fully  conferred  upon  and  vested  in  the  Department  of 
Commerce  and  Labor,  or  the  Secretary  thereof,  as  the  case  may  be,  as 
to  the  whole  or  part  of  such  office,  bureau,  division  or  other  branch 
of  the  public  service  so  transferred.     (32  Stat.  830.) 

See  note  to  section  1  of  this  act,  ante,  §  853,  as  to  change  of  designatioiis 
of  Department  and  of  Secretary. 

§  861.  (Act  Feb.  14,  1903,  c.  552,  §  9.)  Custody  of  Department 
buildings;  property,  records,  etc.;  grades  and  salaries  of  offi- 
cers, clerks,  and  employes  transferred;  work  and  duties  of 
bureaus,  ofHces,  etc.,  transferred. 
The  Secretary  of  Commerce  and  Labor  shall  have  charge,  in  the 
buildings  or  premises  occupied  by  or  appropriated  to  the  Depart- 
ment of  Commerce  and  Labor,  of  the  library,  furniture,  fixtures, 
records,  and  other  property  pertaining  to  it  or  hereafter  acquired 
for  use  in  its  business ;  and  he  shall  be  allowed  to  expend  for  peri- 
odicals and  the  purposes  of  the  library,  and  for  the  rental  of  ap- 
propriate quarters  for  the  accommodation  of  the  Department  of 
Commerce  and  Labor  within  the  District  of  Columbia,  and  for  all  other 
incidental  expenses,  such  sums  as  Congress  may  provide  from  time 
to  time :  Provided,  however,  That  where  any  office,  bureau,  or  branch 
of  the  public  service  transferred  to  the  Department  of  Commerce  and 
Labor  by  this  Act  is  occupying  rented  buildings  or  premises,  it  may 
still  continue  to  do  so  until  other  suitable  quarters  are  provided  for 
its  use:  And  provided  further,  That  all  officers,  clerks,  and  em- 
ployees now  employed  in  or  by  any  of  the  bureaus,  offices,  depart- 
ments, or  branches  of  the  public  service  in  this  Act  transferred  to  the 
Department  of  Commerce  and  Labor  are  each  and  all  hereby  trans- 
ferred to  said  Department  at  their  present  grades  and  salaries,  except 
where  otherwise  provided  in  this  Act:  And  provided  further.  That 
all  laws  prescribing  the  work  and  defining  the  duties  of  the  several 
bureaus,  offices,  departments,  or  branches  of  the  public  service  by  this 
Act  transferred  to  and  made  a  part  of  the  Department  of  Commerce 
and  Labor  shall,  so  far  as  the  same  are  not  in  conflict  with  the  pro- 
visions of  this  Act,  remain  in  full  force  and  effect  until  otherwise  pro- 
vided by  law.     (32  Stat.  829.) 

See  note  to  section  1  of  this  act,  ante,  §  853,  as  to  change  of  designations  of 
Department  and  of  Secretary. 

§  862.  (R.  S.  §  2n.)     Publication  of  commercial  information. 

The  Secretary  of  State  shall  publish  official  notifications,  from  time 
to  time,  of  such  commercial  information  communicated  to  him  by 
diplomatic  and  consular  officers,  as  he  may  deem  important  to  the 
public  interests,  in  such  newspapers,  not  to  exceed  three  in  number, 
as  he  may  select. 

Act  Aug.  18,  1856,  c.  127,  §  22,  11  Stat.  GO. 

The  duties  and  powers  of  the  Secretary  of  State  in  regard  to  publication  of 
commercial  information,  under  this  section,  were  vested  in  the  Secretary  of 
Commerce,  by  provisions  of  the  act  establishing  the  Department  of  Com- 
merce, Act  Feb.  14,  1903,  c.  552,  §§  4,  5,  10,  12,  ante,  §|  857,  859,  860,  and 
post,   §  875,   which   transferred   to  the  Department  the   Bureau  of    Foreign 

Ku  Commerce,   previously   in   the   Department   of   State,   and    consolidated     that 

1 1  Bureau  with  the  Bureau  of  Statistics,  transferred  from  the  Treasury  Depart- 

ment, and  gave  the  Secretary  of  Commerce  "control  of  the  work  of  gathering 
and  distributing  statistical  information  naturally  relating  to  the  subjects  con- 
fided to  his  Department,"  and  further  vested  in  him  the  duties,  powers,  etc, 
possessed  or  exercised  by  the  head  of  any  Executive  Department  over  any 
branch  of  the  public  service  transferred  by  the  act  to  the  Department  of 
Commerce. 

Consuls  and  commercial  agents  were  required  to  procure  and  transmit  com- 
mercial information  to  the  Department  of  State,  by  R.  S.  §  1712,  post,  §  3167 
But  by  Act  Feb.  14,  1903,  c.  552,  §  5,  post,  §  875,  all  consular  officers  were 
required  to  gather  and  compile  information  and  statistics  in  respect  to   such 
flubjects,  and  to  send  reports  thereof,  as  often  as  required  by  the  Secretary 
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of  Commerce,  to  be  transmitted  through  the  State  Department  to  said  Secre- 
tary. And  section  11  of  said  act,  ante,  §  292,  provided  for  a  Chief  of  Bureau 
and  assistants,  in  the  State  Department,  to  formulate,  for  the  instruction  of 
consular  officers,  the  requests  of  the  Secretary  of  Commerce,  and  to  prepare, 
from  the  dispatches  of  such  officers,  information  pertaining  to  the  work  of  the 
i)epartment  of  Commerce. 

The  requirement  that  the  Secretary  of  State  should  annually  lay  before 
Congress  a  synopsis  of  information  communicated  to  him  by  diplomatic  and 
Consular  officers  during  the  preceding  year,  may  be  regarded  as  also  applica- 
^>lft  to  the  Secretary  of  Commerce,  under  said  provisions  of  Act  Feb.  14,  1903, 
=-   552,  g§  4,  5,  10,  11,  referred  to  above. 

Provisions  subsequent  to  this  section,  but  previous  to  said  Act  Feb.  14, 
^03,  relating  to  the  publication  of  such  information  by  the  State  Depart- 
^^nt,  contained  in  Act  June  16,  1880,  c.  235,  §  1,  Act  Feb.  25,  1885,  c.  150, 
•"^d  Act  Feb.  9,  1903,  c.  530,  are  set  forth  post,  §§  863-865. 

^63.  (Act  June  16,  1880,  c.  235,  §  1.)  Sale  of  commercial  reports. 
For  printing  and  distributing  more  frequently  the  publications  by 
;  Department  of  State  of  the  consular  and  other  commercial  re- 
rts,  including  circular  letters  to  chambers  of  commerce,  *  * 
ovided,  that  such  publications  may  be  sold  at  such  rates  as  may  be 
;ed  by  said  department,  and  the  proceeds  of  all  sales  to  be  paid 
to  the  Treasury.     (21  Stat.  271.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1882,  cited  above. 
See  notes  to  R.  S.  |  211,  ante,  |  862. 

864.  (Act  Feb.  25,  1885,  c.  150.)     Discussions  in  commercial  re- 
ports of  partisan  questions  not  to  be  published. 

For  printing  and  distributing  the  publications  by  the  Department 
State  of  the  consular  and  other  commercial  reports,  including  cir- 
ilar  letters  to  chambers  of  commerce,  *  *  Provided,  That  no 
irt  of  such  reports  discussing  partisan  political,  religious,  or  moral 
lestions  shall  be  published.     (23  Stat.  324.) 

This  was  a  provision  of  the  diplomatic  and  consular  appropriation  act  for 
the  fiscal  year  1886,  cited  above. 

The  same  provision  was  contained  in  the  similar  appropriation  act  for  the 
preceding  year. 

See  notes  to  R.  S.  §  211,  ante,  §  862. 

865.  (Act  Feb.  9,  1903,  c.  530.)     Terms  of  measure,  weight,  and 
money  in  commercial  reports. 

Preparation,  printing,  publication,  and  distribution  by  the  Depart- 
lent  of  State  of  the  diplomatic,  consular,  and  other  commercial  re- 
orts,  *  *  Provided,  That  all  terms  of  measure,  weight,  and 
loney  shall  be  reduced  to  and  expressed  in  terms  of  measure, 
weight,  and  coin  of  the  United  States,  as  well  as  in  the  foreign 
ttms.    (32  Stat.  813.) 

This  was  a  provision  of  the  diplomatic  and  consular  appropriation  act 
for  the  fiscal  year  1904,  cited  above. 

Provisions  to  the  same  effect  were  contained  in  the  similar  acts  for  several 
preceding  years.  In  the  later  acts,  a  further  provision  was  added  limiting 
the  number  of  copies  of  each  issue.  But  this  limitation  and  subsequent  pro- 
visions of  the  same  nature  were  superseded  by  the  provisions  for  the  printing 
of  daily  consular  reports  contained  in  Act  June  25,  1910,  c.  388,  §  1,  post,  | 
7122. 

866.  (R.  S.  §  443.)     Supervision  of  census. 

The  Secretary  of  the  Interior  shall  exercise  supervisory  and  ap- 
ellate powers  in  relation  to  all  acts  of  marshals  and  others  in  tak- 
ig  and  returning  the  census  of  the  United  States. 
Act  March  3,  1S49,  c.  108,  §  7,  9  Stat.  395. 

The  powers  of  the  Secretary  of  the  Interior  in  regard  to  supervision  of  the 
census,  conferred  by  this  section,  were  vested  in  the  Secretary  of  Commerce, 
by  provisions  of  the  act  establishing  the  Department  of  Commerce,  Act  Feb. 
14,  1903,  c.  552,  §|  4,  5,  10,  ante,  §f  857,  859,  and  post,  §  875,  which  trans- 
ferred to  the  Department  from  the  Department  of  the  Interior  the  Census 
Office  and  all  that  pertains  to  the  same,  and  vested  in  the  Secretary  of  Com- 
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merce  the  duties,  powers,   etc,  possessed  or  exercised  by   the  head   of   any 
executive  department  over  any  branch  of  the  public  service  so  transferred. 

Notes  of  Decisions 

See  (1890)  22  Op.  Atty.  Gten.  413.         Ct.  822,  825,  158  U.  S.  240,  39  L.  Ed, 
Cited    without    definite    application,     966. 
Stoneroad  ▼.  Stoneroad  (1895)  15  Sup. 

§  867.  (Act  Feb.  14,  1903,  c.  552,  §  8.)  Annual  report  to  Congress; 
special  investigations  and  reports. 
The  Secretary  of  Commerce  and  Labor  shall  annually,  at  the 
close  of  each  fiscal  year,  make  a  report  in  writing  to  Congress,  giv- 
ing an  account  of  all  moneys  received  and  disbursed  by  him  and 
his  Department,  and  describing  the  work  done  by  the  Department  in 
fostering,  promoting,  and  developing  the  foreign  and  domestic  com- 
merce, the  mining,  manufacturing,  shipping,  and  fishery  industries, 
and  the  transportation  facilities,  of  the  United  States,  and  making 
such  recommendations  as  he  shall  deem  necessary  for  the  effective 
performance  of  the  duties  and  purposes  of  the  Department.  He  shall 
also  from  time  to  time  make  such  special  investigations  and  reports 
as  he  may  be  required  to  do  by  the  President,  or  by  either  House  of 
Congress,  or  which  he  himself  may  deem  necessary  and  urgent. 
(32  Stat.  829.) 

See  note  to  section  1  of  this  act,  ante,  §  853,  as  to  change  of  designations 
of  Department  and  of  Secretary. 

The  requirement  of  R.  S.  §  208,  ante,  §  306,  that  the  Secretary  of  State 
should  annually  lay  before  Congress  certain  commercial  information,  may  be 
regarded  as  applicable  to  the  Secretary  of  CJommerce,  under  the  provisions 
of  sections  4,  5,  10,  of  this  act,  ante,  §§  857,  859,  and  post,  §  875,  which 
transfer  to  the  Department  of  CJommerce  authority  over  the  subjects  of  the 
statements  required,  and  vest  in  the  Secretary  of  Commerce  the  duties,  pow- 
ers, etc.,  over  such  branches  of  the  public  service  previously  possessed  or  ex- 
ercised by  the  Secretary  of  State. 

The  statements  of  commercial  information  required  by  R.  S.  §  208,  ante, 
§  306,  were  described  in  the  first,  second,  and  sixth  subdivisions  of  said  sec- 
tion, as  follows : 

"First.  A  statement,  in  a  compendious  form,  of  all  such  changes  and  modi- 
fications in  the  commercial  systems  of  other  nations,  whether  by  treaties, 
duties  on  imports  and  exports,  or  other  regulations,  as  shall  have  been  com- 
municated to  the  Department,  including  all  commercial  information  con- 
tained in  the  official  publications  of  other  governments,  which  he  shaU  deem 
sufficiently  important. 

"Second.  A  synopsis  of  so  much  of  the  information  which  may  have  been 
communicated  to  him  by  diplomatic  and  consular  officers  during  the  preceding 
year  as  he  may  deem  valuable  for  public  information;  specifying  the  names 
of  any  consuls  or  commercial  agents  who  may  have  been  remiss  in  trans- 
mitting commercial  information." 
************* 

"Sixth.  A  statement  of  the  lists  of  passengers  arriving  in  the  United  States 
from  foreign  places,  returned  to  him  quarter-yearly  by  the  collectors  of 
customs." 

See  notes  to  R.  S.  §  211,  ante,  §  862. 

Other  provisions,  requiring  reports,  etc.,  by  the  Secretary  of  the  Treasury, 
which  in  like  manner  may  be  regarded  as  applicable  to  the  Secretary  of 
Commerce,  contained  in  R.  S.  §§  259,  26^^265,  are  set  forth  post.  S§  868. 
869,  871,  872.  ^ 

§  868.  (R.  S.  §  259,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.)  Re- 
port of  statistics. 
The  Secretary  of  the  Treasury  shall  make  a  report  to  Congress 
on  the  first  Monday  of  January  in  each  year,  containing  the  results 
of  the  information  collected  during  the  preceding  year,  by  the  Bu- 
reau of  Statistics,  upon  the  condition  of  the  manufactures,  domestic 
trade,  currency,  and  banks  of  the  several  States  and  Territories. 

Res.  June  15,  1844,  No.  16,  5  Stat.  719.     Act  Feb.  27,  1877,  c.  69.   19 
Stat.  241. 
The  amendment  of  this  section  by  Act  Feb.  27,  1877,  c  69,  i  1,  cited  above, 
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consisted  in  the  omission  of  the  word  "agriculture,"  preceding  the  word  "manu- 
factures/' in  the  section  as  originally  enacted. 

The  collection  of  such  statistics  was  provided  for  by  R.  S.  §§  334-342,  post, 
U  877-880,  882,  884,  886-888. 

The  duties,  powers,  etc.,  of  the  Secretary  of  the  Treasury  under  this  sec- 
tion and  R.  S.  §  263,  post,  §  869,  as  to  reports  on  statistics  collected  by  the 
Bureau  of  Statistics,  were  vested  in  the  Secretary  of  Commerce  by  the  trans- 
fer of  said  Bureau  to  the  Department  of  Commerce,  and  the  giving  to  the 
Secretary  of  Commerce  control  of  the  work  of  gathering  and  distributing 
statistical  information  relating  to  the  subjects  confided  to  his  Department, 
and  the  vesting  in  him  the  duties,  powers,  etc.,  possessed  or  exercised  by 
the  head  of  any  executive  department  in  or  over  any  bureau,  etc,  so  trans- 
ferred, or  any  business  arising  therefrom  or  pertaining  thereto,  etc.,  by  pro- 
visions of  Act  Feb.  14,  1903,  c.  552,  §§  4,  10,  ante,  §§  857,  859. 

369.   (R.  S.  §  263.)     Printing  report  on  commerce  and  navigation. 

rhe  Secretary  of  the  Treasury  shall  cause  the  annual  report  on 

t  statistics  of  commerce  and  navigation,  required  from  the  Chief 

the  Bureau  of  Statistics,  to  be  prepared  and  printed  according 

law,  and  to  be  submitted  to  Congress  at  as  early  a  day  in  each 

^ular  session  as  practicable,  and  not  later  than  the  first  Monday 

January. 

Act  Feb.  10,  1820,  c.  11,  §  1,  3  Stat.  541.  Act  SepL  16,  1850,  c.  55,  {{ 
1,  2,  9  Stat.  459.    Act  July  28,  1866,  c.  298,  §  13,  14  Stat  331. 

See  note  to  R.  S.  §  259,  ante,  |  868. 

The  making  of  the  annual  report  on  statistics  of  commerce  and  navigation 
mentioned  in  this  section  was  provided  for  by  R.  S.  §  336,  post,  §  879.  The 
printing  and  distribution  of  the  report  were  provided  for  by  the  Printing  and 
Binding  Act  of  Jan.  12,  1895,  c  23,  i  73,  par.  37,  post,  §  7084. 

870.  (R.  S.  §  251.)     Forms  of  statements  of  state  of  conmierce 

and  navigation. 
The  Secretary  of  the  Treasury  *  *  shall  also  prescribe  the 
rms  of  the  annual  statements  to  be  submitted  to  Congress  by  him 
lowing  the  actual  state  of  commerce  and  navigation  between  the 
nited  States  and  foreign  countries,  or  coastwise  between  the  col- 
ction  districts  of  the  United  States,  in  each  year. 
Res.  May  14,  1856,  No.  9,  11  Stat.  144. 

This  was  a  provision  at  the  end  of  R.  S.  §  251,  following  the  provisions  au- 
thorizing the  Secretary  of  the  Treasury  to  make  rules  and  regulations  and 
to  prescribe  forms  to  be  used  in  the  execution  of  various  revenue  and  other 
laws,  set  forth  ante,  §  384.  But  this  provision  may  be  regarded  as  applica- 
ble to  the  Secretary  of  (Commerce  by  the  vesting  in  him  of  the  duties,  powers, 
etc,  of  the  Secretary  of  the  Treasury  in  regard  to  the  statements  mentioned 
therein,  by  provisions  of  Act  Feb.  14,  1903,  c  522,  {§  4,  10,  ante,  H  857,  859. 
See  note  to  R.  S.  §  259,  ante,  §  868. 

Notes  of  Deoisions 


(ee,  also,  notes  under  §  384,  ante. 

tNles  for  trairsportatlon  of  appraised 
irehandise.— Under  R.  S.  §  2989,  post, 
5682,  the  Secretary  of  the  Treasury 
1  make  no  regulations  other  than 
)se  which  may  be  deemed  expedient 
d  necessary  for  the  due  execution 
such  parts  of  the  revenue  laws 
relate  to  warehouses.  But  the 
ovisions  of  this  section  compre- 
!nd  the  making  of  rules  and  reg- 
ations  for  the  transportation  of  up- 
■aised  merchandise  in  bond  from  one 
»Uection  district  to  another,  and  they 
ivest  the  Secretary  with  authority 
rer  that  subject  as  ample  as  that 
Mch  he  formerly  derived  under  Act 
ug.  6,  1846,  fi  5,  ante,  §  384,  and  Act 
[arch  28,  1854,  §  9,  post,  i  5682. 
1876)  15  Op.  Atty.  Gen.  128. 

1U.S.C0MP.'16-31 


Values  of  foreign  coin.— The  statutes 
directing  the  secretary  of  the  treasury 
to  proclaim  the  values  of  foreign  coin 
as  expressed  in  the  money  of  account 
of  the  United  States  (R.  S.  §  3564:  20 
Stat  624)  do  not  require  the  secretary 
to  take  the  valuation  of  such  foreign 
coin  as  established  by  proclamation  at 
the  date  of  the  entry,  rather  than  at 
the  date  of  exportation,  in  the  estimate 
of  the  values  of  imported  merchandise. 
And  the  secretary's  proclamation  of  Ju- 
ly 1,  1891,  and  the  corresponding  reg- 
ulations of  1892,  changing  the  time 
from  the  former  to  the  latter  date,  are 
valid  in  view  of  this  section  and  section 
5603,  poQt.  Wood  V.  U.  S.  (1896)  72 
Fed.  254,  18  0.  C.  A.  553,  distinguish- 
ing Heinemann  v.  Arthur's  Ex'rs  (1887) 
7  Sup.  Ct.  446,  120  U.  S.  82,  30  L.  Ed. 
605. 
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§  871.  (R.  S.  §  265.)     Printing  statement  of  exports  and  imports. 

The  Secretary  of  the  Treasury  shall  furnish  to  the  Congressional 
Printer  on  or  before  the  first  day  of  November  of  each  year,  the 
manuscript,  prepared  for  printing,  of  a  condensed  statement  of  the 
aggregate  amount  of  the  exports  and  imports  from  foreign  countries 
during  the  preceding  fiscal  year. 

Res.  March  3,  1863,  No.  27,  §  3,  12  Stat  826. 
See  note  to  R.  S.  §  259,  ante,  §  868. 

§  872.  (R.  S.  §  264.)     Report  of  Coast-Survey  expenditures. 

The  Secretary  of  the  Treasury  shall  report  to  Congress  annually 
the  number  and  names  of  the  persons  employed  during  the  last 
preceding  fiscal  year  upon  the  Coast  Survey  and  business  connected 
therewith;  the  amount  of  compensation  of  every  kind  respectively- 
paid  them,  for  what  purpose,  and  the  length  of  time  employed ;  and 
shall  report  a  full  statement  of  all  other  expenditures  made  under 
the  direction  of  the  Superintendent  of  the  Coast  Survey. 

Act  March  3,  1853,  c.  97,  §  3,  10  Stat.  209.  Act  Aug.  15,  1876,  c.  287,  19 
Stat.  156. 

The  duties,  powers,  etc.,  of  the  Secretary  of  the  Treasury  under  this  sec- 
tion, as  to  reports  of  Coast  Survey  expenditures,  were  vested  in  the  Secretary 
of  Commerce  by  the  transfer  of  the  Coast  and  Geodetic  Survey  from  the 
Treasury  Department  to  the  Department  of  Commerce,  and  the  vesting  in  the 
head  of  that  Department  of  the  duties,  powers,  etc.,  possessed  or  exercised  by 
the  head  of  any  executive  department  in  or  over  any  division  of  the  public  business 
so  transferred,  or  any  business  arising  therefrom  or  pertaining  thereto,  etc,  by 
provisions  of  Act  Feb.  14,  1903,  c.  552,  §§  4,  10,  ante,  §§  857,  859. 

Cited    without    definite    application. 

Imperial  Water  Co.  No.  5  v.  Holabird 
(1912)  197  Fed.  4,  116  C.  C.  A.  526. 


CHAPTER  B 


The  Bureau  of  Foreign  and  Domestic  Commerce 

A  Bureau  of  Foreign  Commerce  in  the  State  Department  was  so  named 
under  a  provision  of  Act  March  3,  1875,  c.  123,  §  1,  18  Stat.  349,  having  been 
called  previously  the  Bureau  of  Statistics.  The  Bureau  of  Statistics  in  the 
Treasury  Department  was  established  under  R.  S.  §  334,  and  its  purpose  was 
defined  and  provisions  as  to  its  duties,  reports  to  be  made  by  it,  etc.,  were  made 
by  R.  S.  §§  335-342.  By  the  act  establishing  the  Department  of  Commerce 
and  Labor,  Act  Feb.  14,  1903,  c.  552,  §  4,  ante,  §  857,  said  Bureau  of  Foreign 
Commerce  was  transferred  from  the  State  Department  to  the  Department  of 
Commerce  and  Labor,  and  consolidated  with  said  Bureau  of  *  Statistics,  which 
was  also  transferred  from  the  Treasury  Department,  the  two  to  constitute 
one  bureau,  to  be  called  the  Bureau  of  Statistics,  and  powers  were  given  to  the 
Secretary  of  Commerce  and  Labor  in  regard  to  the  collecting,  distributin^r, 
etc.,  of  statistical  information. 

Said  act  establishing  the  Department  of  Commerce  and  Labor  also,  by  sec- 
tion 5  thereof,  post,  §  875,  created  a  Bureau  of  Manufactures  in  the  Depart- 
ment, and  defined  its  province  and  duty,  providing  for  gathering  and  dis- 
tributing information  and  statistics  concerning  manufacturing  industries  and 
markets   therefor. 

Said  Bureau  of  Manufactures  and  Bureau  of  Statistics  were  consolidated 
into  one  bureau,  to  be  known  as  the  Bureau  of  Foreign  and  Domestic  Com- 
merce, by  a  provision  of  Act  Aug.  23,  1912,  c.  350,  §  1,  post,  §  873. 

This  chapter  includes  the  provisions  of  said  sections  of  the  Revised  Statutes 
and  of  subsequent  acts,  .relating  to  the  several  bureaus  so  transferred,  con- 
solidated, etc.,  which  remain  in  force  and  may  be  applicable  to  the  consolidated 
bureau  formed  thereby,  and  further  provisions  relating  to  said  Bureau  of 
Foreign  and  Domestic  Commerce. 

Certain  duties  of  the  Bureau  of  Labor  in  the  Department,  prescribed  bj 
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Act  June  18,  1888,  c.  389,  §  7,  post,  §  947,  were  also  transferred  to  said 
Bureau  of  Foreign  and  Domestic  Commerce,  by  further  provisions  of  said 
Act  Aug,  23,  1912,  c.  350,  !  1,  post,  §  874. 

Seo.  Sec. 

873.  Bureau  of  Foreign  and  Domestic      880.  Hegulations  imposed  on  collectors. 

Commerce;      consolidation     and  881.  Returns   by    collectors   of   exports 
transfer  of  duties  of  Bureau  of  by  rail. 

Manufactures    and     Bureau     of  882.  Coasting  trade  to  be  included. 

Statistics.  883.  Annual  report  of  foreign  and  in- 

874.  Transfer  to  Bureau  of  certain  du-  terstate   commerce,    construction 

ties    of    Department    of    Labor;  and  operation  of  railroads,  cost 

Bureau   to  make  special  investi-  of  transportation  of  freight  and 

gations  when  required.  passengers   on   railroads  and   on 

875.  Former  Bureau  of  Manufactures;  canals,  rivers,  etc.,  and  tonnage 

duties   of   Bureau;    consular  re-  transported. 

ports.  884.  Reports  of  exports  and  imports  to 

876.  Former  Bureau  of  Manufactures;  •    be  prepared  and  published. 

Assistant  Chief  of  Bureau.  885.  Reports  of  exports  and  imports  to 

877.  Former    Bureau    of    Statistics    in  be  prepared  and  published  quar- 

Treasury  Department.  '  terly. 

878.  Purpose  of  the  former  Bureau  of      886.  Annual  statement  of  vessels. 

Statistics.  887.  Annual  statement  of  merchandise. 

879.  Annual    report   of   commerce   and      888.  Statistics  of  manufactures. 

navigation. 

§  873.  (Act  Aug.  23,  1912,  c.  350,  §  1.)     Bureau  of  Foreign  and 
Domestic  Commerce;    consolidation  and  transfer  of  duties  of 
Bureau  of  Manufactures  and  Bureau  of  Statistics. 
The  Bureau  of  Manufactures  and  the  Bureau  of  Statistics,  both  of 
the  Department  of  Commerce  and  Labor,  are  hereby  consolidated 
fnto  oae^  bureau  to  be  known  as  the  Bureau  of  Foreign  and  Domes- 
t/c   Commerce,   to  take   effect   July   first,   nineteen   hundred   and 
twelve,  and  the  duties  required  by  law  to  be  performed  by  the  Bu- 
reau  of  Manufactures  and  the  Bureau  of  Statistics  are  transferred 
h  and  shall  after  that  date  be  performed  by  the  Bureau  of  Foreign 
^fid    IDomestic  Commerce.     (37  Stat.  407.) 

^rixis  was  a  provision  of  the  legislative,  executive,  and  judicial  appropria- 
^ctx^    met  for  the  fiscal  year  1913,  cited  above. 

i-g-'faLe  Department  of  Commerce  and  Labor  was  to  be  called  the  Department 
of    <ZZ?ommerce,  by  a  provision  of  Act  March  4,  1913,  c.  141,  §  1,  post,  §  932. 
X^'x-'Ovisions  relating  to  the  former  Bureau  of  Manufactures  and  Bureau  of 
-"tistics,  consolidated  by  this  act,  and  prescribing  their  respective  duties,  etc., 
aet  forth  post,  §§  875-888. 

Ltther  provisions  of  this  act,  transferring  to  the  Bureau  certain  duties 
of  "tlaie  Department  of  Labor  or  Bureau  of  Labor,  and  prescribing  additional 
^^^t:i  ^s  as  to  special  investigations  and  reports,  are  set  forth  post,  §  874. 

-^- E^^propriations  for  the  Bureau,  including  provisions  for  a  Chief  of  Bureau, 
54,000,  Assistant  Chiefs  of  Bureau,  one  at  $3,000,  one  at  $2,750,  Chief  of 
X^iyision  of  Consular  Reports,  $2,500,  chief  clerk,  $2,250,  stenographer  to  the 
^^^'-^f  of  the  Bureau,  $1,600,  and  other  clerks  and  employes,  and  to  enable 
y^e  ^Bureau  to  collate  and  publish  tariffs  of  foreign  countries,  and  to  furnish 
^fonaji^Qji  to  Congress  and  the  Executive  relative  to  customs  laws,  etc., 
***  foreign  countries,  and  to  further  promote,  etc.,  the  foreign  and  domestic 
conanierce  of  the  United  States,  were  made  by  further  provisions  of  this  act, 
-^^^  -Aug.  21,  1912,  c.  350,  §  1,  37  JStut.  407,  and  were  repeated  in  the  similar 
«Pl>r-opriation  act  for  the  fiscal  year  1914,  Act  March  4,  1913,  c.  142,  §  1,  37 
^*^^^-  T48.  The  provisions  for  the  fiscal  year  1917  were  by  Act  May  10,  1916, 
^  ^^T,  f  1,  39  Stat.,  and  were  as  follows:  Chief,  $6,000;  assistant  chiefs— 
eh^  ^3,500,  one  $3,000;  chiefs  of  divisions— one  $2,500,  one  $2,000;  assistant 
^^^8  Qf  divisions— one  $2,250;  chief  clerk,  $2,250;  experts— one  on  com- 
^<^>^^e  and  finance,  $2,000 ;    translators— one  $2,000,  one  $1,400 ;    stenographer 

^^T^ief  of  bureau,  $1,600  with  clerks,  messengers,  and  laborers. 

I^"^^*!   laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensa- 

r^^J^      appropriated   by   the  legislative,   executive,    and    judicial   appropriation 

^J^^    are   repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or 

^^^^^oy^s  appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary 

^^     Compensation   of   such   officers   or   employ6s,    respectively,    until   otherwise 

^^ed  by  an  annual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914, 

«•  141,  §  6,  post,  §  3228a. 

"^i^he.  officers  and  employes  of  the^  United  States  whose  salaries  are  appro- 
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priated  for  in  the  legislative,  executive,  and  judicial  appropriation  act  for 
the  fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Sut.  1049,  are  established 
and  continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for 
by  Congress,  by  §  6  of  said  act,  post,  §  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by 
any  act  shall  be  available  for  payment  to  any  person  receiving  more  than  one 
salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c  117,  §  6,  aa 
amended  by  Act  Aug.  29,  1916,  c  417,  post,  §  3230a. 

§  874.  (Act  Aug.  23,  1912,  c.  350,  §  1.)  Transfer  to  Bureau  of 
certain  duties  of  Department  of  Labor;  Bureau  to  make  spe- 
cial investigations  when  required. 
Those  certain  duties  of  the  Department  of  Labor,  or  Bureau  of 
Labor,  contained  in  section  seven  of  the  Act  approved  June  thir- 
teenth, eighteen  hundred  and  eighty-eight,  that  established  the 
same,  which  especially  charged  it  "to  ascertain,  at  as  early  a  date 
as  possible,  and  whenever  industrial  changes  shall  make  it  essen- 
tial, the  cost  of  producing  articles  at  the  time  dutiable  in  the  United 
States,  in  leading  countries  where  such  articles  are  produced,  by 
fully  specified  units  of  production,  and  under  a  classification  show- 
ing the  different  elements  of  cost,  or  approximate  cost,  of  such  arti- 
cles of  production,  including  the  wages  paid  in  such  industries  per 
day,  week,  month,  or  year,  or  by  the  piece ;  and  hours  employed  per 
day ;  and  the  profits  of  manufacturers  and  producers  of  such  arti- 
cles ;  and  the  comparative  cost  of  living,'  and  the  kind  of  living ; 
what  articles  are  controlled  by  trusts  or  other  combinations  of 
capital,  business  operations,  or  labor,  and  what  effect  said  trusts,  or 
other  combinations  of  capital,  business  operations,  or  labor  have 
on  production  and  prices,"  are  hereby  transferred  to  and  shall  here- 
after be  discharged  by  the  Bureau  of  Foreign  and  Domestic  Com- 
merce, and  it  shall  be  also  the  duty  of  said  Bureau  of  Foreign  and 
Domestic  Commerce  to  make  such  special  investigation  and  re- 
port on  particular. subjects  when  required  to  do  so  by  the  Presi- 
dent or  either  House  of  Congress.    (37  Stat.  407.) 

These  were  further  provisions  of  the  legislative,  executive,  and  judicial  ap- 
propriation act  for  the  fiscal  year  1913,  cited  above,  following  the  provisions 
establishing  the  Bureau  and  prescribing  its  duties,  etc.,  ante,  §  873. 

Act  June  13,  1888,  c.  389,  §  7,  mentioned  in  the  first  of  these  provisions,  ia 
set  forth  post,  §  947. 

An  appropriation  for  the  Bureau,  for  investigating  cost  of  production,  was 
made  by  the  urgent  deficiency  appropriation  for  the  fiscal  year  1913,  Act  Oct. 
22,  1913,  c.  32,  38  Stat.  223,  as  follows : 

"Investigating  cost  of  production:  For  salaries  and  all  other  actual  nec- 
essary expenses,  including  field  investigations  at  home  and  abroad,  compensa- 
tion of  special  agents,  clerk  hire,  and  rental  of  quarters  in  Washington,  Dis- 
trict of  Columbia,  purchase  of  books  of  reference  and  manuscripts,  to  enable 
the  Bureau  of  Foreign  and  Domestic  Commerce  of  the  Department  of  Com- 
merce to  ascertain  at  as  early  a  date  as  possible,  and  whenever  industrial 
changes  shall  make  it  essential,  the  cost  of  producing  articles  at  the  time  duti- 
able in  the  United  States,  in  leading  countries  where  such  articles  are  pro^ 
duced,  by  fully  specified  units  of  production,  and  under  a  classification  showing 
the  different  elements  of  cost  of  such  articles  of  production,  including  the 
wages  paid  in  such  industries  per  day,  week,  month,  or  year,  or  by  the  piece ; 
and  hours  employed  per  day;  and  the  profits  of  manufacturers  and  producers 
of  such  articles ;  and  the  comparative  cost  of  living,  and  the  kind  of  living ; 
what  articles  are  controlled  by  trusts  or  other  combinations  of  capital,  business 
operations,  or  labor,  and  what  effect  said  trusts  or  other  combinations  of 
capital,  business  operations,  or  labor  have  on  production  and  prices,  fiscal 
year  nineteen  hundred  and  fourteen,  $50,000."  This  appropriation  was  sub- 
stantially repeated  in  the  legislative,  executive,  and  judicial  appropriation  act 
for  the  fiscal  year  1917,  Act  May  10,  1916,  c.  117,  §  1,  39  Stat. 

§  875.  (Act  Feb.  14,  1903,  c.  552,  §  5.)     Former  Bureau  of  Manu- 
factures ;  duties  of  Bureau ;  consular  reports. 
There  shall  be  in  the  Department  of  Commerce  and  Labor  a  bu- 
reau to  be  called  the  Bureau  of  Manufactures,  and  a  chief  of  said 
bureau,  who  shall  be  appointed  by  the  President,  and  who  shall 
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receive  a  salary  of  four  thousand  dollars  per  annum.    There  shall  also 

be  in  said  bureau  such  clerical  assistants  as  may  from  time  to  time  be 

authorized  by  Congress.     It  shall  be  the  province  and  duty  of  said 

bureau,  under  the  direction  of  the  Secre;tary,  to  foster,  promote,  and 

develop  the  various  manufacturing  industries  of  the  United  States,  and 

Markets  for  the  same  at  home  and  abroad,  domestic  and  foreign,  by 

gathering,  compiling,  publishing,  and  supplying  all  available  and  use- 

*^    information  concerning  such  industries  and  such  markets,  and 

by  such  other  methods  and  means  as  may  be  prescribed  by  the  Secre- 

^^y    or  provided  by  law.     And  all  consular  officers  of  the  United 

^^ates,  including  consuls-general,  consuls,  and  commercial  agents,  are 

^reby  required,  and  it  is  made  a  part  of  their  duty,  under  the  direc- 

^,^^  of  the  Secretary  of  State,  to  gather  and  compile,  from  time  to 

^^me,  useful  and  material  information  and  statistics  in  respect  to  the 

^^bjects  enumerated  in  section  three  of  this  Act  in  the  countries  and 

places  to  which  such  consular  officers  are  accredited,  and  to  send, 

^^der  the  direction  of  the  Secretary  of  State,  reports  as  often  as 

'■^quired  by  the  Secretary  of  Commerce  and  Labor  of  the  information 

3nd  statistics  thus  gathered  and  compiled,  such  reports  to  be  trans- 

^itted  through  the  State  Department  to  the  Secretary  of  the  Depart- 

^ent  of  Commerce  and  Labor.    (32  Stat.  827.) 

^his  section  was  part  of  the  act  to  establish  the  Department  of  Commerce 

«a€j  lL.abor,  cited  above,  other  sections  of  which  are  set  forth  ante,  §§  863, 
SSf^,  856-861,  867,  and  post,  §  889. 

Tile  Department  of  Commerce  and  Labor  is  to  be  called  the  Department 

^f  <2?ommerce,  and  the  Secretary  of  Commerce  and  Labor  is  to  be  called  the 
fe<?:r-^tary  of  Commerce,  by  provisions  of  Act  March  4,  1913,  c.  141,  {  1, 
Post,     §  932. 

-Aj^  Assistant  Chief  of  Bureau  was  authorized  by  a  provision  of  Act  Feb. 
2r,     3.^06,  c.  510,  !  1,  set  forth  post,  f  876. 

"^^^=^«  appointment  of  a  person  to  formulate,  under  direction  of  the  Sec- 
J^^^fc-arjr  of  State,  for  the  instruction  of  consular  officers,  the  requests  of  the 
S^^^^K'^etary  of  Commerce  and  Labor,  and  to  prepare  from  the  dispatches  of 
?*"*^^xalar  oflScers,  for  transmission  to  the  Secretary  of  Commerce  and  Labor, 
^^^o'^^mation  pertaining  to  the  work  of  the  Department,  was  provided  for  by 
"^^"tilon  11  of  this  act,  ante,  {  292. 
'^^:*«  printing  of  daily  consular  reports,  for  distribution  by  the  Department 

^^^    authorized  by  Act  June  25,  1910,  c.  388,  §  1,  post,  §  7122, 
^^^e  Bureau  of  Manufactures  was  consolidated  with  the  Bureau  of  Statistics 

^  ^orm  the  Bureau  of  Foreign  and  Domestic  Commerce,  by  a  provision  of 

^^*    J^ug.  23,  1912,  c.  350,  §  1,  ante,  §  873. 

Notes  of  Decisions 

jg^'^^olldatlon   of  bureaus.— The   Sec-  of  Statistics  into  one  bureau  called  the 

1^**^    of  Commerce  and  Labor  is  not  Bureau  of  Foreign  and  Domestic  Com- 

reaS^*^^^  by  law  to  consolidate  the  Bu-  merce.     (1909)  27  Op.  Atty.  Gen.  542. 
*^    o^    Manufactures  and  the  Bureau 

^  ^^6.    (Act  Feb.  27,  1906,  c.  510,  §  1.)     Former  Bureau  of  Manu^ 

^  '^ctures ;  Assistant  Chief  of  Bureau. 
4     ^i*^au  of  Manufactures:    For  assistant  chief  of  bureau,  to  be  se- 
j^.  ^^    and  appointed  by  the  Secretary  of  Commerce  and  Labor,  at  the 
^  <^:f  two  thousand  five  hundred  dollars  per  annum.    (34  Stat.  42.) 

^j^^Jhis  was  a  provision  of  the  urgent  deficiency  act  for  the  fiscal  year  ending 

U^^^^^,  cited  above,  which  made  an  appropriation  for  salary  of  the  office  during 

/^^^      l>alance  of  the  fiscal  year.     Subsequent  appropriations  were  made  by  the 

^^^^^^lative,  executive,  and  judicial  appropriation  acts  for  each  year.     On  the 

t— ^  ^^^aolidation  of  the  Bureau  of  Manufactures  with  the  Bureau  of  Statistics, 

t^^      ^^"^nn  the  Bureau  of  Foreign  and  Domestic  Commerce,  appropriations  were 

5~^^^e  for  "Assistant  Chiefs  of  Bureau,   one  at  $3,000,  one  at  $2,750,"  by 

^^^^^   Aug.  23,  1912,  c.  350,  §  1,  37  Stat  407,  and  were  repeated  in  the  similar 

^'V^SjjC^  Topriation  acts  for  subsequent  years.     The  provisions  for  the  fiscal  year 

^53^X7  were  by  Act  May  10,  1916,  c-  117,  i  1,  39  Stat.,  with  increases  in  the 

ij^^aries. 

See  notes  to  i  873,  ante. 
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§  877.  (R.  S.  §  334.)  Former  Bureau  of  Statistics  in  Treasury 
Department. 
There  shall  be  in  the  Department  of  the  Treasury  a  Bureau  to 
be  called  the  Bureau  of  Statistics ;  and  the  Secretary  of  the  Treasury 
may  appoint  one  division  clerk,  who  shall  superintend  the  Bureau, 
and  shall  be  entitled  to  a  salary  of  two  thousand  five  hundred  dol- 
lars a  year. 

Res.  June  15,  1844,  No.  16,  5  Stat.  719.  Act  July  13,  1866,  c.  184,  §  64, 
14  Stat.  170.  Act  July  28,  1866,  c.  298,  §  13,  14  Stat.  330.  Act  July  20, 
1868,  c.  176,  §  1,  15  Stat.  99. 

The  Bureau  of  Statistics  established  in  the  Treasury  Department  under 
this  section  was  transferred  to  the  Department  of  Commerce  and  Labor,  and 
the  Bureau  of  Foreign  Commerce,  likewise  transferred  from  the  State  Depart- 
ment, was  consolidated  with  and  made  a  part  of  it,  the  two  constituting  one 
bureau,  to  be  called  the  Bureau  of  Statistics,  in  the  Department  of  Com- 
merce and  Labor,  by  the  act  establishing  that  Department,  Act  Feb.  14,  1903, 
c.  522,  §  4,  ante,  §  857. 

The  Bureau  so  transferred  from  the  State  Department  was  also  called, 
formerly,  the  Bureau  of  Statistics,  but  its  name  had  been  changed  to  the  Bu- 
reau of  Foreign  Commerce  in  pursuance  of  a  provision  of  Act  Feb.  20,  1897, 
c.  268,  29  Stat.  590. 

The  Bui-eau  of  Statistics  in  the  Department  of  Commerce  and  Labor  was 
consolidated  with  the  Bureau  of  Manufactures,  to  form  the  Bureau  of  Foreign 
and  Domestic  Commerce,  by  a  provision  of  Act  Aug.  23,  1912,  c  522,  § 
4,  ante,  §  857. 

The  Department  of  Commerce  and  Labor  is  to  be  called  the  Department  of 
Commerce,  by  a  provision  of  Act  March  4,  1913,  c.  141,  §  1,  post,  §  932. 

The  provision  of  thib  section  for  "one  division  clerk,  who  shall  superintend 
the  Bureau,"  etc.,  was  practically  superseded  by  subsequent  appropriations  in 
the  annual  legislative,  executive,  and  judicial  appropriation  acts  for  an  "of- 
ficer in  charge  of  the  Bureau,**  and  for  a  "Chief  of  Bureau,"  at  increased 
rates  of  salary.  Recent  appropriations  for  the  Bureau  provide  for  a  Chief 
of  Bureau,  $6,000.  The  provision  for  the  fiscal  year  1917  was  by  Act  May  10, 
1916,  c.  117,  §  1,  39  Stat. 
See  notes  to  §  873,  ante. 

§  878.  (R.  S.  §  335,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §.L) 
Purpose  of  the  former  Bureau  of  Statistics. 
The  purpose  of  the  Bureau  of  Statistics  is  the  collection,  arrange- 
ment, and  classification  of  such  statistical  information  as  may  be 
procured,  showing,  or  tending  to  show,  each  year  the  condition  of 
the  manufactures,  domestic  trade,  currency,  and  banks  of  the  several 
States  and  Territories. 

Res.  June  15,  1844,  No.  16,  5  Stat.  719.  Act  Feb.  27,  1877,  c.  09,  §  1, 
19  Stat.  241. 

The  amendment  of  this  section  by  Act  Feb.  27,  1877,  c.  69,  §  1,  cited  above, 
consisted  in  the  omission  of  the  word  "agriculture,**  which,  in  the  section  as 
originally  enacted,  preceded  the  word  "manufactures." 

The  provisions  of  this  section  and  of  R.  S.  §§  336-342,  Act  March  3,  1875, 
c.  129,  §  1,  and  Act  July  16,  1892,  c.  196,  §  1,  post,  §§  879-888,  relating  to 
the  purpose,  duties,  reports,  etc.,  of  the  Bureau  of  Statistics  in  the  Treasury 
Department  may  be  regarded  as  applicable  to  the  Bureau  of  Foreign  and 
Domestic  Commerce  in  the  Department  of  Commerce,  by  the  provisions  for 
the  transfer  of  said  Bureau  of  Statistics  and  its  consolidation  with  other 
bureaus  into  the  Bureau  of  Foreign  and  Domestic  Commerce,  contained  in 
Act  Feb.  14,  1903,  c.  552,  §  4,  and  Act  Aug.  23,  1912,  c.  350,  §  1,  ante,  §§ 
857,  873. 

§  879.  (R.  S.  §  336.)     Annual  report  of  commerce  and  navigation. 

The  Chief  of  the  Bureau  of  Statistics  shall,  under  the  direction 
of  the  Secretary  of  the  Treasury,  annually  prepare  a  report  on 
the  statistics  of  commerce  and  navigation  of  the  United  States 
with  foreign  countries,  to  the  close  of  the  fiscal  year.  Such  ac- 
counts shall  comprehend  all  goods,  wares,  and  merchandise  ex- 
ported from  the  United  States  to  other  countries ;  all  goods,  wares, 
and  merchandise  imported  into  the  United  States  from  other  coun- 
tries, and  all  navigation  employed  in  the  foreign  trade  of  the  United 
States;  which  facts  shall  be  stated  according  to  the  principles  and 
in  the  manner  hereby  directed. 
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First,  The  kinds,  quantities,  and  values  of  all  articles  exported, 
and  the  kinds,  quantities,  and  values  of  all  articles  imported,  shall 
be  distinctly  stated  in  such  accounts,  except  in  cases  in  which  it  may 
appear  to  the  Secretary  of  the  Treasury  that  separate  statements  of 
the  species,  quantities,  or  values  of  any  particular  articles  would 
swell  the  annual  statements  without  utility;  and,  in  such  cases,  the 
kinds  and  total  values  of  such  articles  shall  be  stated  together,  or 
in  such  classes  as  the  Secretary  of  the  Treasury  may  think  fit. 

Second.  The  exports  shall  be  so  stated  as  to  show  the  exports 
to  each  foreign  country,  and  their  values;  and  the  imports  shall 
be  so  stated  as  to  show  the  imports  from  each  foreign  country,  and 
their  values. 

Third.  The  exports  shall  be  so  stated  as  to  show,  separately,  the 
exports  of  articles  of  the  production  or  manufacture  of  the  United 
States,  and  their  values ;  and  the  exports  of  articles  of  the  produc- 
tion or  manufacture  of  foreign  countries,  and  their  values. 

Fourth.  The  navigation  employed  in  the  foreign  trade  of  the 
United  States  shall  be  stated  in  such  manner  as  to  show  the  amount 
of  the  tonnage  of  all  vessels  departing  from  the  United  States  for 
foreign  countries;  and,  separately,  the  amount  of  such  tonnage  of 
vessels  of  the  United  States,  and  the  amount  of  such  tonnage  of 
foreign  vessels :  and  also  the  foreign  nations  to  which  such  foreign 
tonnage  belongs,  and  the  amount  of  such  tonnage  belonging  to  each 
foreign  nation ;  and  in  such  manner  as  also  to  show  the  amount  of 
the  tonnage  of  all  vessels  departing  for  every  particular  foreign 
country  with  which  the  United  States  have  any  considerable  com- 
merce ;  and,  separately,  the  amount  of  such  tonnage  of  vessels  of  the 
United  States,  and  the  amount  of  such  tonnage  of  foreign  vessels; 
and  in  such  manner  as  to  show  the  amount  of  the  tonnage  of  all 
vessels  arriving  in  the  United  States  from  foreign  countries;  and, 
separately,  the  amount  of  such  tonnage  of  vessels  of  the  United 
States,  and  the  amount  of  such  tonnage  of  foreign  vessels;  and 
also  the  foreign  nations  to  which  such  foreign  tonnage  belongs,  and 
the  amount  of  such  tonnage  belonging  to  each  foreign  nation ;  and 
in  such  manner  as  also  to  show  the  amount  of  the  tonnage  of  all 
vessels  arriving  from  every  particular  foreign  country  with  which 
the  United  States  have  any  considerable  commerce ;  and,  separately, 
the  aihount  of  such  tonnage  6i  vessels  of  the  United  States,  and  the 
amount  of  such  tonnage  of  foreign  vessels. 

Fifth.  Such  accounts  shall  comprehend  and  include,  in  tabular 
form,  the  quantity  by  weight  or  measure,  as  well  as  the  amount  of 
value,  of  the  several  articles  of  foreign  commerce,  whether  dutiable 
or  otherwise ;  and  also  a  similar  and  separate  statement  of  the  com- 
merce of  the  United  States  with  the  British  Provinces,  under  the 
late  so-called  reciprocity  treaty  with  Great  Britain. 

Act  Feb.  10,  1820,  c.  11,  S§  1,  4,  3  Stat.  541.  Act  July  28,  1866,  c.  298, 
{{  3,  5,  6,  13,  14  Stat.  328-330.    Act  March  2,  1861,  c.  68,  §  29,  12  Stat.  197. 

See  note  to  R.  S.  §  335,  ante,  §  878. 

An  annual  report  to  Congress  containing  the  results  of  the  information 
collected  during  the  precediog  year  by  the  Bureau  was  provided  for  by  R.  S. 
i  259,  ante,  (  868. 

ProYisions  applicable  to  all  the  Departments,  as  to  the  time  for  making 
annual  reports,  and  the  time  for  furnishing  copies  thereof  to  the  printer,  were 
made  by  R.  S.  |§  195,  196,  ante,  §§  278,  279. 

The  printing  and  distribution  of  the  statistical  abstract  was  provided  for  by 
the  Printing  and  Binding  Act  of  Jan.  12,  1895,  c.  23,  f  73,  par.  35,  post,  § 
7082. 

§  880.  (R.  S.  §  337.)     Regulations  imposed  on  collectors. 

In  order  to  enable  the  Chief  of  the  Bureau  of  Statistics  to  prepare 
the  annual  report  on  the  statistics  of  commerce  and  navigation  re- 
quired to  be  submitted  to  Congress  by  the  Secretary  of  the  Treas- 
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ury,  the  following  regulations  shall  be  observed  by  all  collectors  of 
customs : 

First.  The  kinds  and  quantities  of  all  imported  articles  free  from 
duty  shall  be  ascertained  by  entry,  made  upon  oath  or  affirmation, 
by  the  owner,  or  by  the  consignee  or  agent  of  the  importer,  or  by 
actual  examination,  where  the  collector  shall  think  such  examina- 
tion necessary;  and  the  values  of  all  such  articles  shall  be  ascer- 
tained in  the  same  manner  in  which  the  values  of  imports  subject 
to  duties  ad  valorem  are  ascertained. 

Second.  The  values  of  all  imported  articles  subject  to  specific  du- 
ties shall  be  ascertained  in  the  manner  in  which  the  values  of  im- 
ports subject  to  duties  ad  valorem  are  ascertained. 

Third.  The  several  collectors  shall  keep  separate  accounts  of  the 
kinds,  quantities,  and  values  of  such  parts  of  the  imports  subject  to 
duties  ad  valorem  as  may  be  directed  by  the  Secretary  of  the  Treas- 
ury. 

Fourth.  All  articles  exported  shall  be  valued  at  their  actual  cost, 
or  the  values  which  they  may  truly  bear,  at  the  time  of  exportation, 
in  the  ports  of  the  United  States  from  which  they  are  exported ;  and 
all  articles  imported  shall  be  valued  at  their  actual  cost,  or  the  values 
which  they  may  truly  bear  in  the  foreign  ports  from  which  they  are 
exported  for  importation  into  the  United  States,  at  the  time  of  such 
exportation. 

Fifth.  Before  a  clearance  shall  be  granted  for  any  vessel  bound 
to  a  foreign  place,  the  collector  shall  require  the  owners,  shippers,  or 
consignors  of  the  cargo  to  deliver  to  the  collector  manifests  of  the 
cargo,  or  of  the  parts  thereof  shipped  by  them  respectively,  which 
manifests  shall  specify  the  kinds  and  quantities  of  the  articles  ship- 
ped by  them  respectively,  and  the  value  of  the  total  quantity  of  each 
kind  of  articles;  and  state  that  such  manifest  contains  a  full,  just, 
and  true  account  of  all  articles  laden  on  board  of  such  vessel  by  the 
owners,  shippers,  or  consignors,  respectively,  and  that  the  values 
of  such  articles  are  truly  stated,  according  to  their  actual  cost,  or 
the  values  which  they  truly  bear  at  the  port  and  time  of  exporta- 
tion. And  the  collector  shall  also  require  the  master  of  the  vessel, 
and  the  owners,  shippers,  and  consignors  of  the  cargo,  to  state  in 
writing,  to  the  collector,  the  foreign  place  or  country  in  which  such 
cargo  is  truly  intended  to  be  landed.  The  manifests  and  statements 
hereby  required  shall  be  verified  by  the  oath  of  the  person  by  whom 
they  are  respectively  made  and  subscribed. 

Sixth.  Every  collector  shall  keep  an  accurate  account  of  the  na- 
tional characters  and  tonnage  of  all  vessels  which  depart  from  hts 
district  for  foreign  countries,  and  of  the  foreign  places  or  countries 
for  which  such  vessels  depart ;  and,  also,  an  accurate  account  of  the 
national  characters  and  tonnage  of  all  vessels  which  enter  his  dis- 
trict from  foreign  countries,  and  of  the  foreign  places  or  countries 
from  which  such  vessels  arrive. 

Seventh.  The  several  collectors  shall  make  quarter-yearly  returns 
to  the  Bureau  of  Statistics  of  all  the  facts  and  matters  which  they 
are  hereby  required  to  ascertain. 

Act  Feb.  10,  1820,  c.  11,  §§  7,  12,  3  Stat.  542,  543. 
See  note  to  R.  S.  {  335,  ante,  §  878. 

§  881.  (Act  July  16,  1892,  c.  196,  §  1,  as  amended.  Act  March  3, 
1893,  c.  211,  §  1.)     Returns  by  collectors  of  exports  by  rail. 

Hereafter  collectors  of  customs  shall  render  to  the  Bureau  of 
Statistics,  in  such  manner  and  form  and  at  such  periods  as  the  Sec- 
retary of  the  Treasury  may  prescribe,  returns  of  exports  to  foreign 
countries  leaving  the  United  States  by  rail.  Any  person  who  shall 
hereafter  deliver  to  any  railway  or  transportation  company  or  other 
common  carrier  commodities  for  transportation  and  exportation  by 
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rail  from  the  United  States  to  foreign  countries,  shall  also  deliver 
to  the  collector  of  customs  at  the  frontier  port  through  which  the 
goods  pass  into  the  foreign  country  a  manifest,  in  such  form  as  the 
Secretary  of  the  Treasury  may  prescribe,  duly  certified  as  to  its  ac- 
curacy by  said  person  or  his  agent,  exhibiting  the  kinds,  quantities, 
and  values  of  the  several  articles  delivered  by  such  person  or  his 
ag^ent  for  exportation.    And  no  railway  car  containing  commodities, 
the  product  or  manufacture  of  the  United  States  or  foreign  goods, 
duty  paid  or  free  of  duty,  intended  to  be  exported  to  any  foreign 
country,  shall  be  permitted  hereafter  to  leave  the  United  States  un- 
til the  agent  of  the  railway  or  transportation  company,  or  the  per- 
son having  such  car  m  charge,  shall  deliver  to  the  customs  officer 
at  the  last  port  in  the  United  States  through  which  the  commodities 
pass  into  foreign  territory  a  manifest  thereof,  which  shall  specify 
the  kinds  and  quantities  of  the  commodities  in  the  form  prescribed 
^y  the  Secretary  of  the  Treasury,  and  until  the  manifest,  exhibiting 
Ae  kinds,  quantities,  and  values  of  the  several  commodities,  shall 
We  been  delivered  to  the  collector  of  customs,  as  above  required, 
^y  the  person  exporting  such  commodities,  or  by  his  agent,  or  infor- 
mation satisfactory  to  such  customs  officer  as  to  the  kind,  quantities, 
and  values  of  the  domestic  and  foreign  free  or  duty  paid  commodi- 
ties iaden  on  such  car.    The  agent  or  employee  of  any  railway  or 
transportation  company  who  shall  transport  such  commodities  into 
a  foreign  country  before  the  delivery  to  the  collector  of  customs  of 
the  manifest,  as  above  required  shall  be  liable  to  a  penalty  of  fifty 
dollars  for  each  offense;    Provided,  That  the  provisions  of  this  law 
shall  apply  to  commodities  transported  to  the  frontier  in  railway 
cars  for  exportation  and  transhipment  across  the  frontier  into  the 
adjacent  foreign  territory  in  ferry  boats  or  vehicles,  so  far  as  to 
require  the  person  in  charge  thereof  to  furnish  to  the  collector  of 
customs   information  of  the  kinds,  quantities,  and  values  of  such 
commodities;  And  provided  further,  That  nothing  contained  in  the 
foregoing  shall  be  held  as  applicable  to  goods  in  transit  between 
A^nierican  ports  by  routes  passing  through  foreign  territory  or  to 
JJierchandise  in  transit  between  places  in  the  Dominion  of  Canada 
^y  routes  passing  through  the  United  States,  or  to  merchandise  ar- 
^^^ngr  at  the  ports  designated  under  the  authority  of  section  three 
thousand  and  five  of  the  Revised  Statutes,  and  which  may  be  des- 
^^d  for  places  in  the  Republic  of  Mexico.    (27  Stat.  197.     27  Stat. 

^I^ese  were  proyisions  of  the  legislative,  executive,  and  judicial  appropriation 
^^t  for  the  fiscal  year  1893,  cited  above,  amended  to  read  as  set  forth  here 
*^^    ^he  similar  act  the  next  following  year,  also  cited  above. 

&«  B.  §  3005,  mentioned  in  the  last  proviso,  is  set  forth  post,  {  5090. 

^«e  note  to  R.  S.  §  835,  ante,  §  878. 

*  ys^^    (R.  S,  §  338.)     Coasting  trade  to  be  included. 
^y.    h^   annual  report  of  the  statistics  of  commerce  and  navigation 
.  ^^*     state  the 'kinds,  quantities,  and  value  of  the  merchandise  en- 
/^^     and  cleared  coastwise  into  and  from  the  collection  districts 
^^th^   United  States. 

^^es.  May  14,  1856,  No.  9,  11  Stat.  144. 
^«e  note  to  R.  S.  §  335,  ante,  {  878. 

^    ^^3.  (Act  March  3,  1875,  c.  129,  §  1.)     Annual  report  of  foreign 
'^nd  interstate  commerce,  construction  and  operation  of  rail- 
Toads,  cost  of  transportation  of  freight  and  passengers  on  rail- 
roads and  on  canals,  rivers,  etc.,  and  tonnage  transported. 
It  shall  be  the  duty  of  the  officer  in  charge  of  the  Bureau  of  Sta- 
4stics  to  gather,  collate,  and  annually  report  to  the  Secretary  of 
the  Treasury,  for  transmission  to  Congress,   statistics  and  facts 
relating  to  commerce  with  foreign  nations  and  among  the  several 
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States,  the  railroad  systems  of  this  and  other  countries,  the  con- 
struction and  operation  of  railroads,  the  actual  cost  of  such  con- 
struction and  operation  of  railroads,  the  actual  cost  of  transporting 
freights  and  passengers  on  railroads,  and  on  canals,  rivers,  and 
other  navigable  waters  of  the  United  States,  the  charges  imposed 
for  such  transportation  of  freight  and  passengers,  and  the  tonnage 
transported.     (18  Stat.  352.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1876,  cited  above. 

See  note  to  R.  S.  §  335,  ante,  §  878. 

§  884.  (R.  S.  §  339.)     Reports  of  exports  and  imports  to  be  pre- 
pared and  published. 

The  Chief  of  the  Bureau  of  Statistics  shall,  under  the  direction 
of  the  Secretary  of  the  Treasury,  prepare  and  publish  monthly  re- 
ports of  the  exports  and  imports  of  the  United  States,  including 
the  quantities  and  values  of  goods  warehoused  or  withdrawn  from 
warehouse,  and  such  other  statistics  relative  to  the  trade  and  in- 
dustry of  the  country  as  the  Secretary  of  the  Treasury  may  con- 
sider expedient. 

Act  July  28,  1806,  c.  298,  §  13,  14  Stat.  330.  Act  March  3,  1875,  c  129, 
18  Stat.  352. 

These  reports  were  required  to  be  prepared  and  published  quarterly,  by  a 
provision  of  Act  March  3,  1875,  c.  129,  §  1,  post,  §  885. 
See  note  to  R.  S.  §  335,  ante,  §  878. 

§  885.  (Act  March  3,  1875,  c.  129,  §  1.)  Reports  of  exports  and 
imports  to  be  prepared  and  published  quarterly. 
The  reports  now  by  law  required  to  be  prepared  and  published 
monthly  in  the  said  Bureau  of  Statistics  shall  hereafter  be  prepared 
and  published  quarterly  under  the  direction  of  the  Secretary  of  the 
Treasury.     (18  Stat.  352.) 

This  was  a  further  provision  of  the  legislative,  executive,  and  judicial  ap- 
propriation act  for  the  fiscal  year  1876,  cited  above,  following  the  provision 
relating  to  annual  reports,  ante,  §  883. 

The  reports  referred  to  in  this  provision  were  the  reports  of  exports  and 
imports  provided  for  by  R.  S.  §  339,  ante,  §  884. 
See  note  to  R.  S.  §  335,  ante,  §  878. 

§  886.  (R.  S.  §  340.)     Annual  statement  of  vessels. 

The  Chief  of  the  Bureau  of  Statistics  shall  also  prepare  an  an- 
nual statement  of  vessels  registered,  enrolled,  and  licensed  under 
the  laws  of  the  United  States,  together  with  the  class,  name,  ton- 
nage, and  place  of  registry  of  each  vessel,  and  such  other  information 
as  the  Secretary  of  the  Treasury  may  deem  proper  to  embody 
therein. 

Act  July  28,  1866,  c.  298,  §  13,  14  Stat.  330. 

The   Commissioner  of  Navigation  was   required   to  prepare  such   a  list  of 
vessels,   etc.,   by   the  act  establishing  a  Bureau  of  Navigation,   Act   July  5, 
1884,  c.  221,  §  4,  post,  §  894. 
See  note  to  R.  S.  §  335,  ante,  {  878. 

§  887.  (R.  S.  §  341.)     Annual  statement  of  merchandise. 

The  Chief  of  the  Bureau  of  Statistics  shall  prepare  an  annual 
statement  of  all  merchandise  passing  in  transit  through  the  United 
States  to  foreign  countries,  each  description  of  merchandise,  so  far 
as  practicable,  warehoused,  withdrawn  from  warehouse  for  con- 
sumption, for  exportation,  for  transportation  to  other  districts,  and 
remaining  in  the  warehouse  at  the  end  of  each  fiscal  year. 
Act  July  28,  1866,  c.  298,  §  13,  14  Stat.  330. 
See  note  to  R.  S.  §  335,  ante,  §  878. 

§  888.  (R.  S.  §  342.)     Statistics  of  manufactures. 

The  Chief  of  the  Bureau  of  Statistics  shall  collect,  digest,  and 
arrange,  for  the  use  of  Congress,  the  statistics  of  the  manufactures 
of  the  United  States,  their  localities,  sources  of  raw  material,  mar- 
kets, exchanges  with  the  producing  regions  of  the  country,  trans- 
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^^'^ation  of  products,  wages,  and  such  other  conditions  as  are  found 
effect  their  prosperity. 


Act  July  28,  1866,  c.  298,  §  13,  14  Stat  330. 
^ee  note  to  R.  S.  §  335,  ante,  §  878. 


CHAPTER  C 

The  Bureau  of  Corporations 

^  889.     [Superseded.] 

ThiA  section,  which  consisted  of  Act  Feb.  14,  1903,  c.  552,  J  6;    32  Stat. 

^ST,  created  in  the  Department  of  Commerce  and  liabor  a  bureau,  to  be  called 

tlie    JBureau  of  Corporations,    It  provided  for  a  Commissioner  of  Corporations, 

to    l>e    appointed  by  the  President,  with  a  salary  of  $5,000  per  annum.    It  also 

j>.r-o'vrl<led  for  a  Deputy  Commissioner  of  Corporations,  with  a  salary  of  $3,500 

ix^r-    CLKinum.    Said  Deputy  Commissioner  of  corporations  was,  in  the  absence  of 

^■b^     c^ommissioner,  to  act  as  and  perform  the  duties  of  the  -commissioner,  and 

-etiiso     *:o  perform  such  other  duties  as  might  be  assigned  to  him  by  the  Secretary 

o:^     <Z?oinmerce  and  Labor,  or  by  the  Commissioner  of  Corporations.    Provision 

'^^^^    a^lso  made  for  a  chief  clerk,  and  such  special  agents,  clerks,  and  other  em- 

I^lo^"^^  in  the  bureau  as  might  be  authorized  by  law.    The  Commissioner  of 

C;oarxx> rations  was  given  power  and  authority   to  make,   under  the  direction 

^^**^<1      c^ontrol  of  the  Secretary  of  Commerce  and  Labor,  investigation  into  the 

****Cr^xxization,   conduct,   etc.,   of  the  business  of   any   corporation,  joint  stock 

*^*>*:*kX>^ny,  or  corporate  combination  engaged  in  foreign  or  interstate  commerce 

^^<^^X>ting  common  carriers,  subject  to  Act  Feb.  4,  1887,  c.  104.    He  was  fur- 

^^^*"     authorized  to  gather  such  information  and  data  as  would  enable  the  Presi- 

^^'^^'t     ^o  make  recommendations  to  Congress  for  legislation  for  the  regulation  of 

^^i<?l^      foreign  and  interstate  commerce,  and  to  report  such  data  to  the  Presi- 

^T^^^^     <rom  time  to  time  as  required,  such  information  so  obtained,  or  as  much 

*^«i:*^tof  as  the  President  might  direct,  to  be  made  public.    Said  Commissioner 

^*^     ClSorporations  was  given  the  same  power  and  authority  in  respect  to  cor- 

P^^^"tion8,  etc.,  as  was  conferred  on  the  Interstate  Commerce  Commission  by 

^^l*^^      -Act  Feb.  4,  1887,  c.  104,  and  amendments  thereof,  in  so  far  as  the  same 

^^^fa^'t  be  applicable,  including  the  right  to  subpoena  and  compel  the  attend- 

^^^«*      and  testimony  of  witnesses,  and  the  production  of  documentary  evidence, 

J*^      "the  administration  of  oaths.    It  was  made  the  province  and  duty  of  said 

'^^■^^i-u,  under  the  direction  of  the  Secretary  of  Commerce  and  Labor  to  gather, 

?J^**\X>ile,  publish  and  supply  useful  information  concerning  corporations  doing 

^^^-x^«8s  within  the  United  States  and  engaged  in  interstate  or  foreign  com- 

"^^'^^is^,  including  corporations  engaged  in  insurance,  and  also  to  attend  to  such 

J^**^xr  duties  as  might  be  provided  for  by  law.    This  section  was  superseded  by 

™^    X^rovisions  of  Act  Sept.  26.  1914,  c.  311.  {  3,  which  provided  that,  upon  the 

^''^^aaization  of  the  Federal  Trade  Commission,  created  by  section  1  of  said 

p^^*      ^he  Bureau  of  Corporations,  and  the  offices  of  Commissioner  and  Deputy 

^^^^^^^xaiissioner  of  Corporations,  should  cease  to  exist,  and  that  all  pending  in- 

^^^ti^ations  and  proceedings  of  the  Bureaaof  Corporations  should  be  continued 

^^      ^lie  Federal  Trade  Commission,  and  that  all  clerks  and  employes  of  the 

^^>^^au  of  Corporations  should  be  transferred  to  and  become  clerks  and  em- 

^^o^-^.g  ^£  ^jjg  Federal  Trade  Commission,  at  their  then  present  grades  and 

^I'-^-^^ies,  and  that  all  records,  papers  and  property  of  the  Bureau  of  Corpora- 

^^*^^   should  become  the  records,  papers  and  property  of  the  Federal  Trade 

^j^*^*^  xaiisaion,  and  that  all  unexpended  funds  for  the  use  and  maintenance  of 

^^^       bureau  of  Corporations,  including  any  allotment  already  made  to  it  by 

jj^  ^      Secretary'  of  Commerce  from  the  contingent  appropriation  for  the  Depart- 

j    ^^^ti  of  Commerce  for  the  fiscal  year  1915,  or  from  the  departmental  print- 

^^?     ^^und  for  said  year,  should  become  funds  and  appropriations  available  to  be 

♦.?^^^^^ded  by  the  Federal  Trade  Commission  in  the  exercise  of  the  powers,  au- 

/^^^«^ty  and  duties  conferred  on  it  by  said  act  Sept.  26,  1914,  c.  311.    Said 

^^^^     Sept.  26,  1914,  c.  311,  §  3,  is  set  forth  post,  under  Title  LVI  D,  "Federal 

r^^^^e,"  together  with  the  other  provisions  of  said  Act  Sept  26,  1914,  c.  311, 

^^-"ting  and  relating  to  the  Federal  Trade  Commission. 

Notea  of  Deoiaiona 

f^^^^^Osure  of  data  and  Informaflond—  and  Labor  to  disclose  the  data  and  in- 

-j^^^    Commissioner  of  Corporations  is  .  formation  collected  by  him  or  his  pred- 

g^  ^^^mitted  by  section  6  of  the  act  ecessors  under  that  section,  unless  by 

^^Un^  0  DepartiaeAt  of   Commerce  the  special  direction  of  the  President, 
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and  this  notwithstanding  the  request  is 
made  by  a  sabcommittee  of  the  Sen- 
ate.    (1909)  27  Op.  Atty.  Gen.  160. 

He  should,  however,  immediately  pre- 
sent such  a  request  to  the  President, 
submit  to  him,  if  practicable,  all  the 
documents  containing  relevant  informa- 
tion upon  the  subject  referred  to,  and 
obtain  his  instructions  as  to  what  part, 
if  any,  of  such  data  is  suitable  for  pub- 
lication by  direction  of  the  committee 
preferring  the  request    Id. 


Privileges  and  immHiiltles  of  witness- 
es.—This  section  contemplates  that  the 
Commissioner  of  Corporations  shall 
proceed  by  private  hearings;  and  a  per- 
son who  appears  before  him  on  his 
demand  or  by  his  request,  and  gives 
testimony  or  produces  documents,  al- 
though not  sworn,  is  entitled  to  the 
same  privileges  and  immunities  as 
though  his  attendance  was  compelled  by 
subpoena  and  his  testimony  given  under 
oath.  U.  S.  V.  Armour  &  Co.  (D.  0. 
1906)  142  Fed.  808. 


CHAPTER  D 
The  Bureau  of  Navigation 

A  Bureau  of  Navigation  in  the  Treasury  Department  was  constituted  by 
Act  July  5,  1884,  c.  221,  23  Stat.  118,  and  was  transferred  to  the  Depart- 
ment of  Commerce  and  Labor  by  the  act  establishing  that  Department,  Act 
Feb.  14,  1903,  c.  552,  {  4,  ante,  {  857. 

This  chapter  includes  the  provisions  of  said  Act  July  5,  1884,  c.  221,  as 
applicable  to  the  Bureau  in  the  Department  of  Commerce  and  Labor. 


Sec.  Sec. 

890.  Bureau    of   Navigation;    Commis-      893. 

sioner. 

891.  General  duties  of  Commissioner.         894. 

892.  Additional   duties   of  Commission-      895. 

er;  supervision  of  laws  relating 
to  admeasurement  and  designa- 
tion of  vessels  and  collection  of 
tonnage  tax. 


Annual  list  of  vessels;  annual  re- 
ports. 

Change  of  names  of  vessels. 

Appointment  and  compensation  of 
Commissioner;  designation  of 
clerk  as  Deputy  Commissioner: 
additional  clerks. 


§  890.  (Act  July  5,  1884,  c.  221,  §  1.)     Bureau  of  Navigation ;  Com- 
missioner. 
There  shall  be  in  the  Department  of  the  Treasury  of  the  United 
States  a  Bureau  of  Navigation,  under  the  immediate  charge  of  a 
Commissioner  of  Navigation.    (23  Stat.  118.) 

This  section  and  the  five  sections  next  following  were  sections  1-6  of  an 
act  en ti tied  "An  act  to  constitute  a  Bureau  of  Navigation  in  the  Treasury 
Department,"  cited  above. 

The  Bureau  was  transferred  to  the  Department  of  Commerce  and  Labor, 
and  the  duties,  powers,  etc.,  of  the  head  of  the  Treasury  Department  in  and 
over  the  Bureau  were  vested  in  the  head  of  the  Department  of  Commerce  and 
Labor,  by  the  act  establishing  that  Department,  Act  Feb.  14,  1903,  c.  552,  §| 
4,  10,  ante,  §§  857,  859. 

By  such  transfer,  provisions  of  this  act  relating  to  the  Department  of  the 
Treasury  or  the  Secretary  of  the  Treasury  were  made  applicable  to  the  De- 
partment of  Commerce  and  Labor  and  to  the  Secretary  of  Commerce  and 
Labor,  respectively. 

The  Department  of  Commerce  and  Labor  is  to  be  called  the  Department 
of  Commerce,  and  the  Secretary  of  Commerce  and  Labor  is  to  be  called  the 
Secretary  of  Commerce,  by  provisions  of  Act  March  4,  1913,  c  141,  §  1,  post, 
§  932. 

§  891.  (Act  July  5,  1884,  c.  221,  §  2.)  General  duties  of  Commis- 
sioner. 
The  Commissioner  of  Navigation,  under  the  direction  of  the  Sec- 
retary of  the  Treasury,  shall  have  general  superintendence  of  the 
commercial  marine  and  merchant  seamen  of  the  United  States, 
so  far  as  vessels  and  seamen  are  not,  under  existing  laws,  subject 
to  the  supervision  of  any  other  officer  of  the  Government.  He  shall 
be  specially  charged  with  the  decision  of  all  questions  relating  to 
the  issue  of  registers,  enrollments,  and  licenses  of  vessels,  and  to 
the  filing  and  preserving  of  those  documents;  and  wherever  in 
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title  forty-eight  or  fifty  of  the  Revised  Statutes  any  of  the  above- 
named  documents  are  required  to  be  surrendered  or  returned  to  the 
Register  of  the  Treasury,  such  requirement  is  hereby  repealed,  and 
such  documents  shall  be  surrendered  and  returned  to  the  Commis- 
sioner of  Navigation.  Said  Commissioner  shall  have  charge  of  all 
similar  documents  now  in  the  keeping  of  the  Register  of  the  Treas- 
ury, and  shall  perform  all  the  duties  hitherto  devolved  upon  said 
Register  relating  to  navigation.    (23  Stat.  118.) 

Provisions  requiring  the  surrender  of  certificates  of  registry  or  enrollment 
or  licenses,  referred  to  in  this  section,  were  made  by  R.  S.  IS  4146,  4160,  4162, 
4325.  post,  §S  7723,  7741,  7743,  8073. 

See  notes  to  section  1  of  this  act,  ante,  S  SdO. 

§  892.  (Act  July  5,  1884,  c.  221,  §  3.)  Additional  duties  of  Com- 
missioner; supervision  of  laws  relating  to  admeasurement  and 
designation  of  vessels  and  collection  of  tonnage  tax. 

The  Commissioner  of  Navigation  shall  be  charged  with  the  su- 
pervision of  the  laws  relating  to  the  admeasurement  of  vessels,  and 
the  assigning  of  signal  letters  thereto,  and  of  designating  their 
ofHcial  number ;  and  on  all  questions  of  interpretation  growing  out 
of  the  execution  of  the  laws  relating  to  these  subjects,  and  relating 
to  the  collection  of  tonnage  tax,  and  to  the  refund  of  such  tax 
when  collected  erroneously  or  illegally,  his  decision  shall  be  final. 
(23  Stat.  119.) 

Regulations  of  the  measurement  of  vessels  by  the  Commissioner  of  Navi- 
gation  were  provided  for  by  Act  March  2, 1895,  c.  173,  §  4,  post,  f  7733. 

See  notes  to  section  1  of  this  act,  ante,  |  890. 

Notes  of  Deoislons 

CoRClasiveness  of  decisions  of  Com-  erroneously  exacted.     Any  application 

■Issionor  of  Navigation^— The  provision  for  relief  should  be  addressed  to  the 

making  final  the  decision  of  the  com-  legislative  branch  of  the  Government, 

missioner  on  all  questions  "relating  to  (1892)  20  Op.  Atty.  Gen.  367. 

S!  ^f^^f^.  nf  InT^tL^ihfn  ^on?  ««P**«  •^  statutos^Section  28  of  the 

l^teS  e^oZ^^^^    or  My^Ms  cot  ^«*  ^^  ^^'  ^6,  1884,  post.  §  10136,  in 

Id^onaL  Xr^  Germfn  Lloyd  S.  S.  'T^  to  remission  of  fines,  penalties, 

i>W^  t!^aJ^  /nnisiSi\  iS  Sl/^17  *°^  forfeitures,   and   this  section,  are 

%.e  f^^Z^l^^i^.  fJ^n'li  If  ^  '--  (!«>»)  28  Op.  Att..  Gen. 
the  commissioner  of  navigation  on  the 

question  of  refunding  a  tonnage  tax  er-  Repayment  of  tonnago  taxos  imposod. 

roneously  imposed  *'final*'  does  not  take  --The  secretary  of  the  treasury  is  an- 

away  the  right  of  action  from  the  per-  thorized  under  Shipping  Act  June  26, 

son  who  paid  said  tax,  but  such  deci-  1884,  §  26,  post,  %  10136,  to  repay  the 

sion  is  "final"  in  the  department  only,  tonnage   tax  imposed   on   the   steamer 

Laidlaw  ▼.  Abraham   (G.   G.  1890)   43  Gnba  if  he  finds  that  it  was  "illegally, 

Fed.  297.  hnproperly,    or    excessively    imposed" 

By  virtue  of  tliis  section  the  decision  and  if  the  Gommissioner  of  Navigation 
of  the  Gommissioner  of  Navigation  on  shall  have  first  decided  under  this  sec- 
questions  involving  a  refund  of  the  ton-  tion  that  such  tax  was  erroneously  or 
nage  tax  is  final  That  section  super-  illegally  exacted.  (1890)  19  Op.  Atty. 
sedes  or  repeals  the  previous  law  vest-  Gen.  660. 

hig  the  Secretary  of  the  Treabury  with  Should  the  provision  of  section  37  of 

appellate  power  in  such  cases.     (1885)  the  act  of  Aug.  5,  1909,  post,  §  7808, 

18    Op.    Atty.    Gen.    197.      See,    also,  imposing  a  duty  of  $7  per  gross  ton  on 

(1800)  19  Op.  Atty.  Gen.  660;    (1892)  the  vessels  therein  named  be  declared 

20  Op.  Atty.  Gen.  367.  invalid,  such  duty  would  be  an  improp- 

The  President  has  no  authority  to  re-  er  or  illegal  charge  within  the  meaning 

verse  the  decision  of  the  Gommissioner  of  the  act  of  June  26,  1884,  post,  § 

of  Navigation  so  as  to  adjust  the  claims  10136,   and    this    section,   and,   if   col- 

of  Sweden  and  Norway  for  the  return  lected,  should  be  refunded.     (1909)  28 

of  tonnage  dues  alleged  to  have  been  Op.  Atty.  Gen.  21. 

§  893.  (Act  July  5,  1884,  c.  221,  §  4.)  Annual  list  of  vessels;  an- 
nual reports. 

The  Commissioner  of  Navigation  shall  annually  prepare  and 
publish  a  list  of  vessels  of  the  United  States  belonging  to  the  com- 
mercial marine,  specifying  the  official  number,  signal  letters,  names, 
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rig,  tonnage,  home  port,  and  place  and  date  of  building  of  every 
vessel,  distinguishing  in  such  list  sailing-vessels  from  such  as  may- 
be propelled  by  steam  or  other  motive  power.  He  shall  also  re- 
port annually  to  the  Secretary  of  the  Treasury  the  increase  of  ves- 
sels of  the  United  States,  by  building  or  otherwise,  specifying  their 
number,  rig,  and  motive  power.  He  shall  also  investigate  the  opera- 
tions of  the  laws  relative  to  navigation,  and  annually  report  to  the 
Secretary  of  the  Treasury  such  particulars  as  may,  in  his  judgment, 
admit  of  improvement  or  may  require  amendment.    (23  Stat.  119.) 

Before  the  passage  of  this  act,  the  Chief  of  the  Bureau  of  Statistics  was 
required  to  prepare  an  annual  statement  of  vessels,  etc.,  by  R.  S.  §  340. 

See  notes  to  section  1  of  this  act,  ante,  {  890. 

§  894.  (Act  July  5,  1884,  c.  221,  §  5.)  Change  of  names  of  vessels. 
The  Commissioner  of  Navigation  shall,  under  the  direction  of 
the  Secretary  of  the  Treasury,  be  empowered  to  change  the  names 
of  vessels  of  the  United  States,  under  such  restrictions  as  may  have 
been  or  shall  be  prescribed  by  act  of  Congress.     (23  Stat.  119.) 

Authority  to  change  the  names  of  vessels  was  conferred  on  the  Secretary 
of  the  Treasury  by  Act  March  2,  1881,  c.  107,  post,  §§  77G3,  7764. 
See  notes  to  section  1  of  this  act,  ante,  §  890. 

§  895.  (Act  July  5,  1884,  c.  221,  §  6.)  Appointment  and  compensa- 
tion of  Commissioner;  designation  of  clerk  as  Deputy  Com- 
missioner; additional  clerks. 
,  The  Commissioner  of  Navigation  shall  be  appointed  by  the 
President  of  the  United  States,  by  and  with  the  advice  and  consent 
of  the  Senate,  and  shall  receive  a  salary  of  four  thousand  dollars 
per  annum.  And  the  Secretary  of  the  Treasury  shall  have  power 
to  transfer  from  existing  Bureaus  or  divisions  of  the  Treasury 
one  clerk,  to  be  designated  as  deputy  commissioner  of  navigation, 
to  act  with  the  full  powers  of  said  Commissioner  during  his  tem- 
porary absence  from  his  official  duty  for  any  cause,  and  such  addi- 
tional clerks  as  he  may  consider  necessary  to  the  successful  opera- 
tion of  the  Bureau  of  Navigation,  without  impairing  the  efficiency 
of  the  Bureaus  or  divisions  whence  such  clerks  may  be  transferred. 
(23  Stat.  119.) 

Appropriations  for  the  Bureau  are  made  by  the  annual  legislative,  execu- 
tive, and  judicial  appropriation  acts.  Recent  appropriations  provide,  besides 
the  salary  of  the  commissioner,  $4,000,  for  a  Deputy  Commissioner,  $2,400, 
chief  clerk,  $2,000,  clerk  to  commissioner,  $1,600,  clerks  of  various  classes,  and 
other  employes.  The  provisions  for  the  fiscal  year  1917  were  by  Act  May  10, 
1916,  c.  117,  §  1,  39  Stat. 


CHAPTER  E 
The  Bureau  of  Light-Houses 

The  Light-House  Board,  established  under  Title  LV  of  the  Revised  Statutes, 
Sf  4653-4680,  of  which  the  Secretary  of  the  Treasury  was  president,  by  R.  S. 
§  4654,  and  which  was  attached  to  the  ofl5ce  of  the  Secretary  of  the  Treasury, 
by  R.  S.  §  4658,  and  the  Light-House  Establishment,  were  transferred  to  the 
Department  of  Commerce  and  Labor,  by  the  act  establishing  that  Department, 
Act  Feb.  14,  1903,  c.  552,  §  4,  ante,  §  857.  The  Bureau  of  Light-Houses  in 
the  Department,  with  a  Commissioner  of  Light-Houses  as  the  head  of  the  Bu- 
reau, was  established  by  Act  June  17,  1910,  c.  301,  §§  4-7,  36  Stat.  537. 

This  chapter  includes  the  prbvisions  of  said  acts  and  other  provisions  which 
remain  in  force  and  may  be  applicable  to  the  Bureau  in  the  Department  of 
Commerce. 
Sec.  Sec. 

896.  Establishment    of   Bureau;     Com-  Construction;   report  of  Commis- 

missioner  of  Light-Houses;  Dep-     •  sioner;   adjustment  of  claims  for 

uty    Commissioner;    chief   clerk;  damages  from  collisions, 

inspectors,     clerical      assistants,      897.  Transfer    of    employes    of    Light- 
etc. ;     Chief   Constructing    Engi-  House  Board  or  Light-House  Es- 

neer;     Superintendent   of   Naval  tablishment  to  Bureau. 
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898.  Transfer  of  duties,  powers,  etc.,  of  control   of  Light-Hoase   Service, 

Light-House   Board   to   Gommis-  etc. 

doner.  900.  Designation    of    Acting    Cemmis- 

899.  Commissioner  to  have  charge  and  sioner  in  absence  of  Commission- 

er and  Deputy  Commissioner. 

§  896.  (Act  June  17,  1910,  c.  301,  §  4.)     Establishment  of  Bureau; 
Commissioner  of  Light-Houses ;   Deputy  Commissioner ;  chief 
clerk;   inspectors^  clerical  assistants,  etc.;   Chief  Constructing 
Engineer;    Superintendent  of  Naval  Construction;    report  of 
Commissioner;    adjustment  of  claims  for  damages  from  colli- 
sions. 
Hereafter  there  shall  be  in  the  Department  of  Commerce  and 
Labor  a  bureau  of  light-houses  and  a  commissioner  of  light-houses, 
who  shall  be  the  head  of  said  bureau,  to  be  appointed  by  the  Pres- 
ident, who  shall  receive  a  salary  of  five  thousand  dollars  per  an- 
num.    There  shall  also  be  in  the  bureau  a  deputy  commissioner, 
to  be  appointed  by  the  President,  who  shall  receive  a  salary  of  four 
thousand  dollars  per  annum,  and  a  chief  clerk,  who  shall  perform  the 
duties  of  chief  clerk  and  such  other  duties  as  may  be  assigned  to  him 
by  the  Secretary  of  Commerce  and  Labor  or  by  the  commissioner. 
There  shall  also  be  in  the  bureau  such  inspectors,  clerical  assistants, 
and  other  employees  as  may  from  time  to  time  be  authorized  by 
Congress,  and  there  shall  also  be  employed  one  chief  constructing 
engineer  at  a  salary  of  four  thousand  dollars  per  annum  and  one 
superintendent  of  naval  construction  at  a  salary  of  three  thousand 
dollars  per  annum,  both  to  be  appointed  by  the  President.    The  com- 
missioner of  light-houses  shall  make  an  annual  report  to  the  Secretary 
of  Commerce  and  Labor,  who  shall  transmit  the  same  to  Congress 
at  the  beginning  of  each  regular  session  thereof ;   and  such  commis- 
sioner, subject  to  the  approval  of  the  Secretary  of  Commerce  and 
Labor,  is  hereby  authorized  to  consider,  ascertain,  adjust,  and  deter- 
niine  all  claims  for  damages,  where  the  amount  of  the  claim  does  not 
exceed  the  sum  of  five  hundred  dollars,  hereafter  occasioned  by  col- 
lisions, for  which  collisions  vessels  of  the  Light-House  Service  shall 
be  found  to  be  responsible,  and  report  the  amounts  so  ascertained  and 
determined  to  be  due  the  claimants  to  Congress  at  each  session  thereof 
through  the  Treasury  Department  for  payment  as  legal  claims  out 
o/  appropriations  that  may  be  made  by  Congress  therefor.     (36 
Stat^  537.) 

^Pliis  section  was  part  of  an  act  entitled  "An  act  to  authorize  additional  aids 
to    xsavigation  in  the  Light-House  Establishment,  and  to  provide  for  a  Bureau 
<p£     X.ight-Hou8es  in  the  Department  of  Commerce  and  Labor,  and  for  other 
jE>ias-x>oses." 

SS  actions  6-7  of  the  act  are  set  forth  post,  §S  897-899. 

SS  actions  4-13  of  the  act  were  to  take  effect  July  1,  1910,  by  section  14 
tbepeof,  36  Stat  539. 

^ETSie  Department  of  Commerce  and  Labor  is  to  be  called  the  Department  of 
Oozsamerce,  and  the  Secretary  of  Commerce  and  Labor  is  to  be  called  the  Sec- 
re-e.cB.  ly  of  Commerce,  by  provisions  of  Act  March  4,  1913,  c.  141,  §  1,  post,  §  932. 
-^^  K>Pi'opnation8  for  the  Bureau  are  made  in  the  annual  legislative,  executive, 
az&<^  judicial  appropriation  acts.  The  provisions  for  the  fiscal  year  1917  were 
l>3r      ^Act  May  10,  1916,  c.  117,  §  1,  39  Stat. 

-^^-11  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensa- 
tions, appropriated  by  the  legislative,  executive,  and  judicial  appropriation 
Bo^^  are  repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or 
eziKi;>Joy6s  appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary 
or  ooxupensation  of  such  officers  or  employes,  respectively,  until  otherwise 
fi^^^  by  an  annual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914, 
c.    i4a,  §  6,  post,  {  3228a. 

^be    officers  and  employes  of  the  United  States  whose  salaries  are  appro- 

P*^«^t;ed  for  in  the  legislative,  executive,  and  judicial   appropriation   act  for 

^«    a^cal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat.  1049,  are  estabUshed 

■^^   oontinued  from  year  to  year  to  the  extent  that  they  are  appropriated  for 

"^y    Oongress,  by  §  6  of  said  act,  post,  §  3228b. 

^xU«88  otlierwise  specially  authorised  by  law,  no  money  appropriated  by 
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any  act  shall  be  available  for  payment  to  any  person  receiving  more  than 
one  salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per 
annum,  with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c  117, 
§  6,  as  amended  by  Act  Aug.  29,  1916,  c.  417,  post,  {  3230a. 


Notes  of 

Extension  of  llohf house  reservation.— 

The  Secretary  of  the  Navy  has  au- 
thority to  transfer  control  of  certain 
land  at  San  Juan,  Porto  Rico,  reserved 
by  executive  order  for  naval  purposes 
to  the  Department  of  Commerce  and 
Labor,  for  the  extension  of  the  light- 
house reservation  at  that  place. 
(1904)  26  Op.  Atty.  Gen.  269. 


Deeisions 

Suit  against  United  States  as  affect- 
ing right  to  insurance  money.— A  spe- 
cial act  of  Congress  authorizing  suit 
against  the  United  States  to  recover 
damages  sustained  in  a  collision  with  a 
lighthouse  tender  held  not  to  preclude 
recovery  for  loss  of  cargo  because  of 
insurance  thereon.  L.  Boyers  Sons  Co. 
V.  United  States  (1912)  195  Fed.  490, 
115  O.  C.  A.  400. 


§  897.  (Act  June  17,  1910,  c.  301,  §  5.)     Transfer  of  employ6s  of 
Light-House  Board  or  Light-House  Establishment  to  Bureau. 
All  employees  of  or  in  the  Light-House  Board  or  the  Light- 
House  Establishment  are  hereby  transferred  to  the  bureau  of  light- 
houses, excepting,  however,  army  and  navy  officers.    (36  Stat.  537.) 

See  note  to  preceding  section  of  this  act,  ante,  {  896. 

The  Light-House  Board,  mentioned  in  this  section,  was  constituted,  and  its 
organization  and  proceedings  were  prescribed  and  regulated,  by  R.  S.  f§  4653- 
4657. 

R.  S.  S  4653,  provided  as  follows: 

"The  President  shall  appoint  two  officers  of  the  Navy,  of  high  rank,  two  of- 
ficers of  the  Corps  of  Engineers  of  the  Army,  and  two  civilians  of  high  scien- 
tific attainments,  whose  services  may  be  at  the  disposal  of  the  President,  to- 
gether with  an  officer  of  the  Navy  and  an  officer  of  engineers  of  the  Army,  as 
secretaries,  who  shall  constitute  the  Light-House  Board." 

R.  S.  §  4654,  provided  that  the  Secretary  of  the  Treasury  should  be  ex-of- 
ficio  president  of  the  board.  And  R.  S.  §§  4655-4657,  provided  for  the  election 
of  a  chairman  of  the  board  and  regulated  its  meetings. 

Said  sections  were  repealed  by  section  13  of  this  act,  36  Stat.  539. 

§  898.  (Act  June  17,  1910,  c.  301,  §  6.)  Transfer  of  duties,  powers, 
etc.,  of  Light-House  Board  to  Commissioner. 
All  duties  performed  and  all  power  and  authority  now  possessed 
or  exercised  by  the  Light-House  Board,  under  any  provision  of 
law  not  hereby  repealed,  are  hereby  transferred  to  and  imposed 
and  conferred  upon  and  vested  in  the  commissioner  of  light-houses, 
under  the  direction  and  control  of  the  Secretary  of  Commerce  and 
Labor.    (36  Stat.  538.) 

See  note  to  section  4  of  this  act,  ante,  §  896. 

The  Secretary  of  Commerce  and  Labor  is  to  be  called  the  Secretary  of 
Commerce,  by  a  provision  of  Act  March  4,  1913,  c.  141,  §  1,  post,  §  932. 

§  899.  (Act  June  17,  1910,  c.  301,  §  7.)  Commissioner  to  have 
charge  and  control  of  Light-House  Service,  etc. 
The  commissioner  of  light-houses  shall,  under  the  direction  and 
control  of  the  Secretary  of  Commerce  and  Labor,  have  charge  and 
control  of  the  construction,  maintenance,  repair,  illumination,  in- 
spection, and  superintendence  of  light-house  depots,  supply  sta- 
tions, light  and  signal  stations,  light-houses,  light-vessels,  light- 
house tenders,  fog  signals,  submarine  signals,  beacons,  buoys,  day 
marks,  post-lantern  lights,  and  seamarks  and  their  appendages,  and 
generally  of  the  Light-House  Service ;  and  the  charge  and  custody 
of  all  the  archives,  books,  documents,  drawings,  models,  returns, 
apparatus,  and  other  things  appertaining  to  the  Light-House  Es- 
tabhshment.    (36  Stat.  538.) 

See  note  to  section  4  of  this  act,  ante,  §  896. 

The  Secretary  of  Commerce  and  Labor  is  to  be  called  the  Secretary  of  Com- 
merce by  a  provision  of  Act  March  4,  1913,  c.  141,  §  1,  post,  §  932. 

The  powers  and  duties  of  the  Light-House  Board  in  regard  to  the  Light- 
House  Service  were  prescribed  by  It.  S.  §  4658,  as  amended  by  Act  Feb.  27, 
1877,  c.  69,  i  1,  19  Stat.  252,  and  its  jurisdiction  was  extended  over  the  Mis- 
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sissippi,  Ohio,  and  Missonri  riyers,  by  a  provision  of  Act  June  23,  1874,  c. 
455,  §  1,  18  Stat.  220.  The  charge  and  control  of  the  Service,  etc.,  were  con- 
ferred on  the  GommlBsioner  of  Light-Houses,  by  this  section,  and  R.  S.  § 
4668^  was  repealed,  by  section  13  of  this  act 

§  900.  (Act  July  27,  1912,  c.  255,  §  2.)  Designation  of  Acting  Com- 
missioner in  absence  of  Commissioner  and  Deputy  Commis- 
sioner. 

Hereafter,  in  case  of  the  absence  of  the  Commissioner  and  Dep- 
uty Commissioner  of  the  Bureau  of  Lighthouses,  the  Secretary  of 
Commerce  and  Labor  may  designate  some  officer  of  said  bureau  to 
perform  the  duties  of  the  commissioner  during  his  absence.  (37 
Stat.  239.) 

This  provision  was  the  first  part  of  section  2  of  Act  July  27,  1912,  c.  255, 
{  2,  an  act  to  authorize  additional  aids  to  navigation  in  the  Light-House  Serv- 
ice, etc.,  cited  above. 

Farther  provisions  of  this  section,  relating  to  the  Light-House  Service,  are 
set  forth  post,  i  8449. 


CHAPTER  F 
The  Bureau  of  Fisheries 

A  Commissioner  of  Fish  and  Fisheries  was  authorized,  and  his  duties  and 
powers  were  prescribed,  by  Res.  Feb.  9,  1871,  No.  22,  16  Stat.  594,  incorporated 
into  R.  S.  S§  4395-4398.  The  Fish  Commission  and  the  Office  of  Commissioner 
of  Fish  and  Fisheries,  and  all  that  pertaizM  to  the  same,  were  placed  under 
the  jurisdiction  and  made  a  part  of  the  Department  of  Commerce  and  Labor, 
by  the  act  establishing  that  Department,  Act  Feb.  14,  1903,  c.  552,  {  4,  ante, 
§  857.  Subsequent  appropriation  and  other  acts  designated  the  office  as  the 
"Bureau  of  Fisheries." 

This  chapter  includes  said  provisions  of  R.  S.  {§  4395-4398,  and  subsequent 
provisions  which  remain  in  force  and  may  be  applicable  to  the  Bureau  under 
the  Department  of  Commerce. 
Sec.  Sec. 

901.  Appointment  of  Commissioner  of     904b.  Investigation  of  damage  to  fish- 

Fish  and  Fisheries;   salary;   ten-  eries    by    predacious    fish    and 

ure  of  office.  aquatic  animals;    purpose  of. 

902.  Designation  of  acting  Commission-      905.  Executive  Departments  to  aid  in- 

er    during    absence    of   Commis-  vestigations. 

sioner  and  Deputy  Commissioner.      906.  Powers  of  Commissioner. 

903.  Details  from  Revenue  Marine  for      907.  Vessels  of  the  Commission. 

duty  under  Commissioner.  907a.  Commutation  of  rations  of  officers 

904.  Duties  of  the  Commissioner.  and  crews  of  vessels. 

904a.  Investigation  of  damage  to  fisher-     908.  Annual  statement  of  expenditures 
ies  by  predacious  fish  and  aqua-  ^or  propagation  of  food-fishes. 

tic  animals;    duty  of  Commis- 
sioner. 

§  901.  (R.  S.  §  4395,  as  amended.  Act  Jan.  20,  1888,  c.  1.)  Appoint- 
ment of  Commissioner  of  Fish  and  Fisheries;  salary;  tenure 
of  office. 

There  shall  be  appointed  by  the  President,  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  a  person  of  scientific  and  practical 
acquaintance  with  the  fish  and  fisheries  to  be  a  Commissioner  of 
Fish  and  Fisheries,  and  he  shall  receive  a  salary  at  the  rate  of  five 
thousand  dollars  a  year,  and  he  shall  be  removable  at  the  pleasure 
of  the  President.  Said  Commissioner  shall  not  hold  any  other 
office  or  employment  under  the  authority  of  the  United  States 
or  any  State. 

Res.  Feb.  9,  1871,  No.  22,  {  1,  16  Stat.  594.  Act  Jan.  20,  1888,  c.  1,  25 
Stat.  1. 

This  section,  as  enacted  in  the  Revised  Statutes,  provided  for  the  appoint- 
ment by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  from 
among  the  civil  officers  or  employes  of  the  Government,  of  a  Commissioner  of 
Fish  and  Fisheries,  said  appointee  to  be  a  person  of  proved  scientific  and  prac- 
tical acquaintance  with  the  fishes  of  the  coast,  and  to  serve  without  additional 
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salary.    It  was  amended  by  Act  Jan.  20,  1888,  c.  1,  last  cited  above,  to  read 
as  set  forth  here. 

The  Fish  Commission  and  the  oflBce  of  Commissioner  were  placed  under  the 
Jurisdiction  of  and  made  a  part  of  the  Department  of  Commerce  and  Labor, 
by  the  act  establishing  that  Department,  Act  Feb.  14,  1903,  c  552,  §  4,  ante, 
«  857. 

Subsequent  appropriations  provide  an  increased  salary  for  the  commissioner. 
The  appropriation  for  the  fiscal  year  1917  was  $6,000,  by  Act  July  1,  1916,  c 
209,  §  1,  39  Stat. 

Provisions  authorizing  the  Commissioner  to  designate,  from  the  employes  of 
the  Commission,  an  assistant  to  discharge  his  duties  in  case  of  his  absence,  etc., 
and  designating  said  assistant  as  Assistant  Commissioner,  contained  in  Act 
March  3,  1883,  c.  143.  §  1,  22  Stat  628,  and  Act  March  3,  1885,  c.  359,  23 
Stat.  450,  were  superseded  by  appropriations,  after  the  transfer  of  the  Com- 
mission to  the  Department  of  Commerce  and  Labor,  for  a  Deputy  Commis- 
sioner, and  by  the  provision  for  designation  of  an  officer  to  perform  the  duties 
of  the  Commissioner  during  the  absence  of  the  Commissioner  and  Deputy  Com- 
missioner, of  Act  March  4.  1911,  c.  285.  §  1,  post,  {  902. 

Appropriations  for  the  Bureau,  including  salaries  of  officers,  clerks,  and  oth- 
er employes,  and  expenses,  are  made  in  the  annual  sundry  civil  appropriation 
acts.  The  appropriation  for  the  fiscal  year  1917  provided  for  the  commissioner, 
$6,000;  deputy  commissioner,  $3,500;  assistants  in  charge  of  divisions— fish 
culture,  $2,700 ;  inquiry  respecting  food  fishes,  $2,700 ;  statistics  and  methods 
of  fisheries,  $2,500;  assistants— one,  in  charge  of  office,  $2,500,  one  $2,500, 
one  $2,400,  one  $2,000.  one  $1,800,  one  $1,600,  two  at  $1,200  each,  and  two  at 
$900  each;'  fish  pathologist  (to  be  appointed  by  the  Secretary  of  Commerce), 
$2,500;  architect  and  engineer,  $2,200;  assistant  architect,  $1,600;  drafts- 
man, $1,200;  accountant,  $2,100;  librarian,  $1,500;  superintendent  of  car 
and  messenger  service,  $1,600;  and  clerks  of  various  classes  and  other  em- 
ployes—by Act  July  1,  1916,  c.  209,  §  1,  39  Stat. 

Details  for  duty  under  the  Commissioner  of  officers  and  men  of  the  Revenue 
Marine  Service  were  authorized  by  a  provision  of  Act  March  3,  18S5,  c  360, 
post,  S  903. 

Ail  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensa- 
tion appropriated  by  the  legislative,  executive,  and  judicial  appropriation 
acts  are  repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or 
employes  appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary 
or-  compensation  of  such  officers  or  employes,  respectively,  until  otherwise 
fixed  by  an  annual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914, 
c.  141,  S  6,  post,  §  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for 
the  fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat.  1049,  are  established 
and  continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for 
by  Congress,  by  §  6  of  said  act,  post,  §  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by 
any  act  shall  be  available  for'  payment  to  any  person  receiving  more  than 
one  salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per 
annum,  with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c  117, 
§  6,  as  amended  by  Act  Aug.  29,  1916.  c.  417,  post,  §  3230a. 

Ifot«fl  of  DeoUiona 


Appointment  of  deputy  commission- 
er.— ^The  deputy  commissioner  of  fish- 
eries must  be  appointed  by  the  Presi- 
dent, by  and  with  the  advice  and  con- 
sent of  the  Senate,  and  where  such  ap- 
pointment is  made  by  the  head  of  the 
department  it  is  illegal,  and  the  incum- 
bent's status  is  that  of  a  de  facto  offi- 
cer. A  new  appointment  is  not  made 
necessary,  however,  merely  by  reason 
of  the  increase  of  the  salary  of  the  of- 
fice.    (1911)  29  Op.  Atty.  Gen.  116. 

What  law  ooverns  fishery  rights.— 
The  waters  of  Lake  Champlain,  within 
the  limits  of  the  United  States,  being 
partly  in  New  York  and  partly  in  Ver- 
mont, the  right  to  take  fish  therefrom 
depends  solely  upon  the  laws  of  the  one 
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or  of  the  other  of  those  states,  accord- 
ing as  the  locus  is  within  the  bounda- 
ries of  the  one  or  of  the  other.  The 
general  government  can  afford  no  re- 
lief.    (1881)  17  Op.  Atty.  Gen.  74. 

The  regulation  of  fisheries  in  naviga- 
ble waters  within  the  territorial  limits 
of  the  several  states,  in  the  absence  of 
federal  treaty,  is  a  subject  of  state 
rather  than  of  federal  jurisdiction. 
(1898)  22  Op.  Atty.  Gen.  214. 

Cited    without    definite    application, 

Manchester  v.  Massachusetts  (1891)  11 
Sup.  Ct  559,  561,  139  U.  S.  240,  35  L.. 
Ed.  159;  McDonald  &  Johnson  v.  South- 
ern Express  Co.  (O.  0.  1904)  134  Fed. 
282. 
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§  902.  (Act  March  4,  1911,  c.  285,  §  1.)     Designation  of  acting 

Commissioner  during  absence  of  Commissioner  and  Deputy 

Commissioner. 

Hereafter  in  the  case  of  the  absence  of  the  Commissioner  and 

Deputy  Commissioner  of  Fisheries  the  Secretary  of  Commerce  and 

Labor  may  designate  some  officer  of  said  bureau  to  perform  the 

duties  of  the  Commissioner  during  their  absence.     (36  Stat.  1436.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 

year  1912,  cited  above. 

Appropriations  for  the  Deputy  Commissioner,  mentioned  in  this  provision, 
were  made,  after  the  transfer  of  the  Commission  to  the  Department  of  Com- 
merce, in  the  annual  sundry  civil  appropriation  acts.  The  appropriation  for 
the  fiscal  year  1917  was  $3,500,  by  Act  July  1,  1916,  c.  209,  |  1,  39  Stat. 

This  provision  supersedes  previous  provisions  for  designation  of  an  Assistant 
Commissioner,  to  discharge  the  duties  of  the  Commissioner  in  his  absence, 
etc.,  contained  in  Act  March  3,  1883,  c.  143,  §  1,  22  Stat.  628,  and  Act  March 
a,  1885,  c.  359,  23  Stat.  450. 
See  notes  to  §  901,  ante. 

§  903.  (Act  March  3,  1885,  c.  360.)  Details  from  Revenue  Marine 
for  duty  under  Commissioner. 
The  Secretary  of  the  Treasury  is  authorized  to  detail  from  time 
to  time  for  duty  under  the  Commissioner  of  Fish  and  Fisheries 
any  officers  and  men  of  the  Revenue  Marine  Service  whose  services 
can  be  spared  for  such  duty.     (23  Stat.  494.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1886,  cited  above* 

Provisions  relating  to  revenue  cutters  and  boats  are  contained  in  Title 
XXXIV,  ^'Collection  of  Duties  upon  Imports,"  c.  3,  f§  5389-5461. 

§  904.  (R.  S.  §  4396.)     Duties  of  the  Commissioner. 

The  commissioner  of  fish  and  fisheries  shall  prosecute  investiga- 
tions and  inquiries  on  the  subject,  with  the  view  of  ascertaining 
whether  any  and  what  diminution  in  the  number  of  the  food-fishes 
of  the  coast  and  the  lakes  of  the  United  States  has  taken  place; 
and,  if  so,  to  what  causes  the  same  is  due;  and  also  whether  any 
and  what  protective,  prohibitory,  or  precautionary  measures  should 
be  adopted  in  the  premises;  and  shall  report  upon  the  same  to 
Congress. 

Kes.  Feb.  9,  1871,  No.  22,  §  2,  16  Stat.  594. 

The  Commissioner  was  required  to  submit  to  Congress  an  annual  detailed 
statement  of  expenditures  under  all  appropriations  for  ^'propagation  of  food- 
fishes,"  by  Act  March  3,  1887,  c.  302,  post,  §  908. 

lie  was  also  required  to  embrace  in  the  annual  estimates  of  appropriations 
estimates  for  all  officers,  clerks,  and  other  employes  whose  services  are  perma- 
nent and  continuous  in  their  character,  and  deemed  to  be  necessary,  by  Act 
Auk.  5,  1892,  c.  380,  §  1,  post,  §  6727. 

The  Commissioner  was  required  to  investigate,  under  the  direction  of  the 
Secretary  of  the  Treasury,  and,  when  requested,  to  report  annually  to  the  Sec- 
retary, regarding  the  conditions  of  seal  life  upon  the  rookeries  of  the  Pribilof 
Island,  and  also  to  continue  his  inquiries  relative  to  the  life,  history,  and 
migrations  of  the  fur  seals  frequenting  the  waters  of  Behring  Sea,  by  Act 
March  3,  1893,  c.  208,  §  1,  post,  §  8860. 

The  Commissioner  was  directed  to  investigate  the  damage  to  fisheries  by 
do$:fish  and  other  predacious  fishes  and  aquatic  animals,  by  Act  June  21, 
1916,  c.  160,  post,  §§  904a-904c. 

The  printing  and  distribution  of  the  reports  of  the  Commissioner  and  of 
tlie  bulletins  of  the  Commission,  were  provided  for  by  the  Printing  and  Bind- 
ing Act  of  Jan.  12,  1895,  c.  23,  §  73,  pars.  10,  11,  post,  §§  7062,  7063. 

§  904a.  (Act  June  21,  1916,  c.  160,  §  1.)  Investigation  of  dam- 
age to  fisheries  by  predacious  fish  and  aquatic  animals;  duty 
of  Commissionet. 

That  the  Commissioner  of  Fisheries  be,  and  he  is  hereby,  author- 
ized and  directed  to  conduct  investigations  and  experiments  for  the 
purpose  of   ameliorating  the   damage   wrought  to  the   fisheries   by 
dogfish  and  other  predacious  fishes  and  aquatic  animals.    (39  Stat.) 
This  section,  and  the  section  next  following,  were  part  of  an  act  entitled 
''An  act  to  conduct  inyestiKations  and  experiments  for  ameliorating  the  dam- 
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age  wrought  to  the  fisheries  by  predacious  fishes  and  aquatic  animals,"  cited 
above.  Section  3  of  said  act  made  an  appropriation  to  enable  the  Commis- 
sioner to  carry  out  the  provisions  of  the  act 

§  904b.  (Act  June  21,  1916,  c.  160,  §  2.)  Investigation  of  damage 
to  fisheries  by  predacious  fish  and  aquatic  animals ;  purpose  of. 
The  said  investigations  and  experiments  shall  be  such  as  to  de- 
velop the  best  and  cheapest  means  of  taking  such  fishes  and  aquatic 
animals,  of  utilizing  them  for  economic  purposes,  especially  for 
food  and  to  encourage  the  establishment  of  fisheries  and  markets 
for  them.    (39  Stat.) 

See  note  to  §  904  ante. 

§  905.  (R.  S.  §  4397.)     Executive  Departments  to  aid  investiga- 
tions. 
The  heads  of  the  several  Executive  Departments  shall  cause  to 
be  rendered  all  necessary  and  practicable  aid  to  the  commissioner 
in  the  prosecution  of  his  investigations  and  inquiries. 
Res.  Feb.  9,  1871,  No.  22,  §  3,  16  Stat.  594. 

§  906.  (R.  S.  §  4398.)     Powers  of  Commissioner. 

The  commissioner  may  take  or  cause  to  be  taken  at  all  times,  in 
the  waters  of  the  sea-coast  of  the  United  States,  where  the  tide 
ebbs  and  flows,  and  also  in  the  waters  of  the  lakes,  such  fish  or 
specimens  thereof  as  may  in  his  judgment,  from  time  to  time,  be 
needful  or  proper  for  the  conduct  of  his  duties,  any  law,  custom,  or 
usage  of  any  State  to  the  contrary  notwithstanding. 
Res.  Feb.  9,  1871,  No.  22,  {  4,  16  Stat  594. 

Duplicate  specimens  may  be  distributed  to  colleges,  academies,  and  other 
institutions  of  learning  upon  the  payment  of  the  cost  of  preparation  for  and 
the  transportation  of  such  specimens,  by  a  provision  of  Act  March  3,  1883,  c 
143,  §  1,  post,  §  10578. 

Cited  without  definite  application,  L.  Ed.  159;  McDonald  &  Johnson  v. 
Manchester  v.  Massachusetts  (1891)  11  Southern  Express  Co.  (C.  C.  1904)  134 
Sup.   Ct  559,  565,  139  U.   S.  240,  35      Fed.  282. 

§  907.  (Act  May  31,  1880,  c.  113,  §  1.)  Vessels  of  the  Commis- 
sion. 
The  Secretary  of  the  Navy  is  hereby  authorized  to  place  the  ves- 
sels of  the  United  States  Fish  Commission  on  the  same  footing  with 
the  Navy  Department  as  those  of  the  United  States  Coast  and 
Geodetic  Survey.     (21  Stat.  151.) 

This  was  a  provision  of  an  appropriation  act  for  the  payment  of  deficiencies 
in  the  appropriation  for  the  payment  of  pensions  for  the  fiscal  year  1880, 
cited  above. 

Provisions  relating  to  the  vessels  of  the  Coast  and  Geodetic  Survey  were 
made  by  R.  S.  §  4686,  post,  f  8557. 

§  907a.  (Act  Sept.  8,  1916,  c.  464,  §  1.)  Commutation  of  rations  of 
officers  and  crews  of  vessels. 
Commutation  of  rations  may  be  paid  to  officers  and  crews  of  vessels 
of  the  Bureau  of  Fisheries  at  such  rates  as  the  Secretary  of  Commerce 
may  fix  and  under  regulations  prescribed  by  him,  not  to  exceed  50 
cents  per  day  to  each  person.    (39  Stat.) 

This  was  a  provision  in  the  deficiency  appropriation  act  for  the  year  1916, 
dted  above. 

§  908.  (Act  March  3,  1887,  c.  362.)  Annual  statement  of  expcihdi- 
tures  for  propagation  of  food-Hshes. 
The  Commissioner  of  Fish  and  Fisheries  shall  submit  to  Con- 
gress at  its  next  session  a  detailed  statement  of  the  expenditures 
for  the  fiscal  year  eighteen  hundred  and  eighty-seven  under  all  ap- 
propriations for  "propagation  of  food-fishes ;"  and  annually  there- 
after a  detailed  statement  of  expenditures  under  all  appropriations 
for  "propagation  of  food-fishes"  shall  be  submitted  to  Congress  at 
the  beginning  of  each  session  thereof.     (24  Stat.  523.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1888,  cited  above. 
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CHAPTER  G 
The  Census  Office 


8«. 


8i(>r 

Ml. 
'12. 


Census  Office  made  permanent 

^X^ime  of  organization  of  permanent 
Census  Office. 

X:>irector  of  the  Census;  salary; 
duties. 

XDirector  of  the  Census  to  edit,  in- 
dex, and  publish  Official  Regis- 
ter. 

C!>fficers,     clerks,     and     employes; 
bond  of  disbursing  clerk. 
Division  of  Cotton  and  Tobacco 

Statistics. 
Special   agents    for  Division    of 
Cotton  and  Tobacco  Statistics; 
rate  of  compensation. 

-Appointment  of  employes;   prefer- 
ence of  honorably  discharged  sol- 
'^^  diers  and  their  widows. 

^Additional  officers  during  decen- 
nial census  period. 


Seo. 

016.  Duties  of  Assistant  Director  and 
of  appointment  clerk;  additional 
bond  of  disbursing  clerk  during 
decennial  period. 

917.  Compensation    of    officials    during 

decennial  census  period. 

918.  Additional    clerks    and    employes 

during  decennial  census  period. 

919.  Examinations  for  appointment  of 

additional  clerks  and  employ^; 
selections;  temporary  employ- 
ment or  appointment;  transfers 
to  and  from  Census  Office. 

920.  Transfer  to  Census  Office  of  sched- 

ules, records  and  reports  of  for- 
mer censuses;  copies  to  be  fur- 
nished to  governors  of  States, 
etc.,  or  chief  officers  of  municipal 
governments. 


^  The  Census  Office,  temporarily  established  in  the  Department  of  the  Interior 
^^r  the  taking  of  the  Twelfth  Census,  in  accordance  with  Act  March  3,  1899, 
^r*r  419,  §  2,  30  Stat.  1014,  was  made  a  permanent  office  by  the  Census  Act  of 
^^^arch  6,  1902,  c.  139,  §  1,  32  Stat.  51,  and  was  transferred  to  the  Department 
^^  Commerce  and  Labor  by  the  act  establishing  that  Department,  Act  Feb.  14, 
^^^03,  c.  552,  S  4,  ante,  §  857. 

^^     This  chapter  includes  the  provisions  of  said  acts  and  subsequent  provisions 
hich  remain  in  force  and  may  be  applicable  to  the  Census  Office  in  the 
ipartment  of  Commerce. 


^^-3ep 


^^W)9.  (Act  March  6,  1902,  c.  139,  §  1.)  Census  office  made  per- 
manent. 
The  Census  Office  temporarily  established  in  the  Department  of 
the  Interior  in  accordance  with  an  Act  entitled  "An  Act  to  provide 
for  taking  the  Twelfth  and  subsequent  censuses,"  approved  March 
third,  eighteen  hundred  and  ninety-nine,  is  hereby  made  a  perma- 
nent office.    (32  Stat.  51.) 

This  section  and  the  two  sections  next  following  were  part  of  the  Census 
Act  of  1902,  entitled  "An  act  to  provide  for  a  permanent  Census  Office,*'  cited 
above.  Other  sections  of  the  act  are  set  forth  post,  §{  913,  914,  4489-4493, 
4503,  4514. 

All  provisions  of  Act  March  3,  1899,  c.  419,  30  Stat  1014,  mentioned  in 
this  section,  which  were  inconsistent  with  this  act,  and  several  supplemental 
acts  amendatory  thereof,  were  repealed  by  section  12  of  this  act,  32  Stat  53. 
And  said  Act  March  3,  1899,  c.  419,  was  repealed  by  Act  July  2,  1909,  c. 
2,  §  33,  post,  i  4519. 

The  Census  Office  was  transferred  from  the  Department  of  the  Interior 
to  the  Department  of  Commerce  and  Labor  by  the  act  establishing  the  latter 
department,  Act  Feb.  14,  1903,  c.  552,  $  4,  ante,  §  857. 

This  act,  establishing  the  permanent  Census  Office,  and  acts  amendatory 
thereof  and  supplemental  thereto,  except  as  amended  In  the  act  to  provide 
for  the  Thirteenth  and  subsequent  decennial  censuses.  Act  July  2,  1909,  c.  2, 
36  Stat  10,  remain  in  full  force,  by  section  33  of  said  act,  post,  §  4519. 

The  transfer  to  the  Census  Office  of  all  the  schedules,  records,  and  volumes 
of  reports  of  the  eleven  decennial  enumerations  from  1790  to  1890,  in  posses- 
sion of  the  Department  of  the  Interior,  was  provided  for  by  Act  Jan.  12,  1903, 
c  90,  post,  §  920. 

§  910.  (Act  March  6,  1902,  c.  139,  §  2.)     Time  of  organization  of 

permanent  Census  OfHce. 

The  work  pertaining  to  the  Twelfth  Census  shall  be  carried  on 

by  the  Census  Office  under  the  existing  organization  until  the  first 

day  of  July,  nineteen  hundred  and  two,  when  the  permanent  Cen- 
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Seal  of  Census  Office.— The  Secre- 
tary of  Commerce  and  Labor  is  au- 
thorized to  require  the  Director  of  the 
Census  to  provide  a  seal  for  that  of- 
fice, as  directed  by  section  31  of  the 
Act  of  March  3,  1899  (30  Stat  1021), 
and  to  give  it  a  device  in  accordance 


sus  Office  herein  provided  for  shall  be  organized  by  the  Director  of 
the  Census.     (32  Stat.  51.) 

§  911.  (Act  March  6,  1902,  c.  139,  §  3.)  Director  of  the  Census; 
salary;  duties. 
The  permanent  Census  Office  shall  be  in  charge  of  a  Director  of 
the  Census,  appointed  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  who  shall  receive  an  annual  salary  of 
six  thousand  dollars.  It  shall  be  his  duty  to  superintend  and  direct 
the  taking  of  the  Thirteenth  and  subsequent  censuses  of  the  United 
States  and  to  perform  such  other  duties  as  may  be  imposed  upon 
him  by  law.    (32  Stat.  51.) 

The  Secretary  of  the  Interior  was  authorized  to  exercise  supervisory  powers 
in  relation  to  taking  and  returning  of  the  census,  by  R.  S.  §  443,  ante,  §  866. 

Notes  of  Deoisioiu 

with     his     (the     Secretary's)     views. 
.1903)  25  Op.  Atty.  Gen.  1. 

There  is  nothing  in  the  nature  of 
this  duty  that  is  judicial  or  quasi  ju- 
dicial, or  of  such  a  character  that  its 
performance  should  not  be  subject  to 
the  direction  of  the  head  of  the  De- 
partment.   Id. 

§  912.  (Act  June  7,  1906,  c.  3048.)  Director  of  the  Census  to  edit, 
ind^,  and  publish  Official  Register. 
The  Director  of  the  Census  shall  edit,  index,  and  publish  the 
Official  Register  of  the  United  States,  and  the  provisions  of  ex- 
isting law  imposing  that  duty  upon  the  Department  of  the  Interior 
are  hereby  repealed,  and  the  data  to  be  included  in  the  Official  Reg- 
ister, which  is  now  required  to  be  transmitted  to  the  Secretary  of 
the  Interior,  shall  hereafter  be  transmitted  to  the  Director  of  the 
Census.    (34  Stat.  219.) 

This  was  a  provision  added  to  section  7  of  Act  March  6,  1902,  c.  139,  32 
Stat.  52,  by  amendment  of  said  section  by  Act  June  7,  1006,  c.  3048,  cited 
above. 
Said  section,  as  otherwise  amended  by  that  act,  is  set  forth  post,  §  4489. 
The  provisions  imposing  on  the  Secretary  of  the  Interior  the  duty  to  cause 
the  Official  Register  to  be  edited,  indexed,  and  published  by  the  chief  clerk  of 
the  Interior  Department,  mentioned  in  this  provision,  and  superseded 
thereby,  were  made  by  the  Printing  and  Binding  Act  of  Jan.  12,  1895,  c.  23, 
§  73,  pars.  63-68,  post,  §  7092. 

Further  provisions  as  to  the  contents,  etc.,  of  the  Official  Register,  of 
said  Printing  and  Binding  Act  of  Jan.  12,  1895,  c.  23,  §  73,  and  subsequent 
acts  are  set  forth  post,  §§  7092,  7127,  7128. 

§  913.  (Act  March  6,  1902,  c.  139,  §  4,  as  amended,  Act  June  30, 
1902,  c.  1325.)  Officers,  clerks,  and  employes;  bond  of  dis- 
bursing clerk. 
There  shall  be  in  the  Census  Office,  to  be  appointed  by  the  Di- 
rector thereof,  with  the  approval  of  the  head  of  the  Department 
to  which  the  said  Census  Office  is  attached,  four  chief  statisticians, 
who  shall  be  persons  of  known  and  tried  experience  in  statistical 
work,  at  an  annual  salary  of  two  thousand  five  hundred  dollars 
each ;  a  chief  clerk,  at  an  annual  salary  of  two  thousand  five  hundred 
dollars,  who,  in  the  absence  of  the  Director,  shall  serve  as  acting  di- 
rector; a  disbursing  clerk,  who  shall  also  act  as  appointment  clerk, 
at  an  annual  salary  of  two  thousand  five  hundred  dollars ;  one  stenog- 
rapher, at  an  annual  salary  of  one  thousand  five  hundred  dollars; 
four  expert  chiefs  of  division,  at  an  annual  salary  of  one  thousand 
eight  hundred  dollars  each ;  six  clerks  of  class  three ;  ten  clerks  of 
class  two;  and  such  number  of  clerks  of  class  one,  and  of  clerks, 
copyists,  computers,  and  skilled  laborers,  with  salaries  at  the  rate 
of  not  less  than  six  hundred  dollars  nor  more  than  one  thousand 
dollars  per  annum,  messengers,  assistant  messengers,  watchmen,  un- 
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slrilled  laborers,  and  charwomen  as  may  be  necessary  for  the  proper 
3qc1   j>rompt  performance  of  the  duties  required  by  law.    The  disburs- 
es"   crlerk  herein  provided  for  shall,  before  entering  upon  his  duties, 
^ve    bond  to  the  Secretary  of  the  Treasury  in  the  sum  of  twenty-five 
thousand  dollars,  which  bond  shall  be  conditioned  that  the  said  officer 
sha.ll    render  a  true  and  faithful  account  to  the  proper  accounting  of- 
ficers  of  the  Treasury  quarter  yearly  of  all  moneys  and  properties 
'^hicli  shall  be  received  by  him  by  virtue  of  his  office,  with  surety, 
^    be  approved  by  the  Solicitor  of  the  Treasury.     Such  bond  shall 
he   filed  in  the  of/ice  of  the  Secretary  of  the  Treasury,  to  be  by  him 
P^t    in  suit  upon  any  breach  of  the  conditions  thereof.     (32  Stat. 
Si.      32  Stat.  506.) 

Q^is  section  and  the  section  next  following  were  sections  4  and  5  of  the  act 
^€>  provide  for  a  permanent  Census  Office,  first  cited  above. 
See  notes  to  section  1  of  the  act,  ante,  §  909. 

rrhe  amendment  of  this  section  by  Act  June  30,  1902,  c.  1325,  cited  above, 
Oonsisted  in  the  insertion  after  the  word  "watchmen,"  and  before  the  words 
**«.iid  charwomen,"  of  the  words  "unskilled  laborers." 

The  appointment  of  employes  of  the  Office  was  provided  for  by  the  next 
^<:>llowing  section  of  thib  act,  post,  §  914. 

^Estimates  in  detail  for  the  expenses  of  the  permanent  Census  Office  are 
^o  be  submitted  annually  in  the  regular  Book  of  Estimates,  by  a  provision  of 
-^-C2t  June  28,  1902,  c.  1301,  §  1,  post,  |  6714. 

Annual  appropriations  for  the  Census  Office  are  made  in  the  legislative, 
^^^ecutive,  and  judicial  appropriation  acts.  The  provisions  fot  the  fiscal  year 
^■-^17  were  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat. 

Xhiring  the  decennial  census  period,  the  annual  compensation  of  the  officials 
*  the  Census  Office  is  increased,  by  Act  July  2,  1909,  c.  2,  §  5,  post,  §  917. 
^-^    During  the  decennial  census  period,  in  addition  to  the  force  in  the  Census 
x^     Wee  provided  for  by  this  act,  the  appointment  of  an  Assistant  Director  and 
^^^her  officers,  and  the  employment  of  additional  clerks  and  other  employes  are 
^^<\itborized  by  Act  July  2,  1909,  c-  2,  §§  3,  4,  6,  7,  post,  §§  915,  916,  918,  919. 
All  laws  or  parts  of  laws  inconsistent  w^ith  rates  of  salaries  or  compensa- 
tion   appropriated   by   the   legislative,   executive,    and   judicial   appropriation 
acts   are  repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or 
employes  appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary 
or   compensation  of  such   officers   or   employes,   respectively,   until  otherwise 
fixed  by  an  annual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914, 
c.  141,  S  6,  post,  §  3228a. 

Tfae  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for 
the  fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat.  1049,  are  established 
and  continued  from  year  to  year  to  the  extent  that  they  are  appropriated  for 
by  Congress,  by  §  6. of  said  act,  post,  §  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by 
any  act  shall  be  available  for  payment  to  any  person  receiving  more  than 
one  salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per 
annum,  with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117, 
§  6,  as  amended  by  Act  Aug.  29,  1916,  c.  417,  post,  §  3230a. 

§  913a.  (Act  May  10,  1916,  c.  117,  §  1.)     Division  of  Cotton  and 
Tobacco  Statistics. 
Hereafter  there  shall  be  in  the  official  organization  of  the  bu- 
reau a  separate,  distinct,  and  independent  division  called  the  Divi- 
sion of  Cotton  and  Tobacco  Statistics.    (39  Stat.) 

This  was  a  provision  of  the  legislatiye,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1916,  cited  above.    See  notes  to  §  913b,  post. 

§  913b.  (Act  May  10, 1916,  c.  117,  §  1.)    Special  agents  for  Division 
of  Cotton  and  Tobacco  Statistics ;  rate  of  compensation. 

The  compensation  of  not  to  exceed  five  special  agents  provided 
for  in  this  paragraph  may  be  fixed  at  a  rate  not  to  exceed  $8  per 
day.    (39  Stat.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1917,  cited  above.  "The  special  agents  provided  for  in 
this  paragraph"  are  those  provided  for  by  a  preceding  portion  of  the  para- 
graph, making  an  appropriation  for  securing  information  for  census  reports 
provided  for  by  law,  etc.,  and  for  per  diem  compensation  of  special  agents 
and  supervising  special  agents,  etc    See  notes  to  i  4421a,  post. 
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§  914.  (Act  March  6,  1902,  c.  139,  §  5.)     Appointment  of  employes; 

preference  of  honorably  discharged  soldiers  and  their  widows. 
All  employees  of  the  Census  Office,  at  the  date  of  the  passage 
of  this  Act,  except  unskilled  laborers,  may  be  appointed  by  the 
Director  of  the  Census  with  the  approval  of  the  head  of  the  De- 
partment to  which  said  Census  Office  is  attached,  and  when  so  ap- 
pointed shall  be  and  they  are  hereby  placed,  without  further  examina- 
tion, under  the  provisions  of  the  civil  service  Act  approved  January 
sixteenth,  eighteen  hundred  and  eighty-three,  and  the  amendments 
thereto  and  the  rules  established  thereunder;  and  persons  who  have 
served  as  soldiers  in  any  war  in  which  the  United  States  may  have 
been  engaged,  who  have  been  honorably  discharged  from  the  serv- 
ice of  the  United  States,  and  the  widows  of  such  soldiers,  shall  have 
preference  in  the  matter  of  employment;  and  all  new  appointments 
to  the  permanent  clerical  force  in  the  Census  Office  hereby  created 
shall  be  made  in  accordance  with  the  requirements  of  the  civil  service 
Act  above  referred  to. 

Act  March  6,  1902,  c.  139,  %  5,  32  Stat  51. 

See  notes  to  section  1  of  this  act,  ante,  §  909. 

The  Civil  Service  Act  of  1883,  with  the  amendments  thereto,  mentioned  in 
this  section,  is  set  forth  post,  §$  3271-3282. 

Notes  of  Decisions 


Special  agents  and  field   employes.— 

The  words  "all  employes  of  the  Census 
OflSce'*  cannot  be  held  to  apply  to 
special  agents  or  other  field  employes 
who  may  be  temporarily  assigned  to 
service  in  the  Census  Office.  (1902) 
24  Op.  Atty.  Gen.  78. 

Nature  and  extent  of  requirement  as 
to  preference.— The  preference  given 
honorably  discharged  soldiers  of  the 
United  States  by  this  section  in  the 
matter  of  employment  in  the  perma- 
nent Census  Office  is  not  absolute  and 
regardless  of  qualifications.  Such  pref- 
erence is  to  be  given  if  the  person  is 
equally  qualified;  but  the  appointing 
power  still  retains  and  must  exercise 
its  discretion  and  judgment  in  deter- 
mining the  fitness  for  the  required 
work  of  the  persons  to  be  selected  and 
retained.    To  this  end  the  Director  of 


the  Census  may  tx  a  reasonable  stand- 
ard of  fitness,  and  guard  it  by  reason- 
able regulations  intended  and  calculat- 
ed to  secure  an  efficient  permanent 
force.  Such  regulations  may  relate  to 
age,  experience,  rating,  proposed  time 
of  service,  etc  The  preference  given 
by  the  statute  is  one  with  respect  to 
the  place  sought  or  held;  but,  if  a  per- 
son of  the  preferred  class  fails  to  se- 
cure the  place  he  seeks,  or  to  retain 
the  one  he  has,  there  is  no  obligation 
on  the  appointing  power,  to  create  a 
vacancy  by  dismissing  an  efficient  em- 
pIoy6  to  give  him  another  chance. 
(1902)  24  Op.  Atty.  Gen.  64. 

Cited    without    definite    application, 

Western  Loan  &  Savings  Co.  v.  Butte 
&  B.  Consol.  Min.  Co.  (1908)  2S  Sup. 
Ct.  720,  210  U.  S.  368,  52  L.  Ed.  1101. 


§  915.  (Act  July  2,  1909,  c.  2,  §  3.)  Additional  officers  during  de- 
cennial census  period. 
After  June  thirtieth,  nineteen  hundred  and  nine,  and  during  the 
decennial  census  period  only,  there  may  be  employed  in  the  Census 
Office,  in  addition  to  the  force  provided  for  by  the  Act  of  March 
sixth,  nineteen  hundred  and  two,  entitled  "An  Act  to  provide  for 
a  permanent  Census  Office,"  an  Assistant  Director,  who  shall  be 
an  experienced  practical  statistician ;  a  geographer,  a  chief  statistician, 
who  shall  be  a  person  of  known  and  tried  experience  in  statistical  work, 
an  appointment  clerk,  a  private  secretary  to  the  Director,  two  stenog- 
raphers, and  eight  expert  chiefs  of  division.  These  officers,  with  the 
exception  of  the  Assistant  Director,  shall  be  appointed  without  ex- 
amination by  the  Secretary  of  Commerce  and  Labor  upon  the  recom- 
mendation of  the  Director  of  the  Census.  The  Assistant  Director  shall 
be  appointed  by  the  President,  by  and  with  the  advice  and  consent  of 
the  Senate.     (36  Stat.  2.) 

This  section  and  the  four  sections  next  followin^r  were  part  of  the  act  en- 
titled **An  act  to  provide  for  the  Thirteenth  and  subsequent  decennial  censuses," 
cited  above.    Other  sections  of  the  act  are  set  forth  post,  §§  4485-4487,  4493- 
4502,  4505-4513,  4515-4519. 
The  provisions  of  Act  March  6,  1902,  c  139,  for  officers,  etc.,  in  the  Census 
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Office,  mentioned  in  this  section,  were  contained  in  sections  4  and  5  of  that  act, 
ante,  |§  913,  914. 

The  decennial  census  period,  mentioned  in  this  section,  was  defiQcd  as  the 
period  of  three  years  beginning  the  first  day  of  July  next  preceding  tbe  census, 
by  section  2  of  this  act,  post,  S  4486. 

The  Secretary  of  Commerce  and  Labor  is  to  be  called  the  Secretary  of  Com- 
merce, by  a  provision  of  Act  March  4,  1913,  c.  141,  §  1,  post,  §  932. 

i  916.  (Act  July  2,  1909,  c.  2,  §  4.)  Duties  of  Assistant  Director 
and  of  appointment  clerk;  additional  bond  of  disbursing  clerk 
during  decennial  period. 

The  Assistant  Director  shall  perform  such  duties  as  may  be  pre- 
scribed by  the  Director  of  the  Census.  In  the  absence  of  the  Di- 
rector the  Assistant  Director  shall  serve  as  Director,  and  in  the 
absence  of  the  Director  and  Assistant  Director  the  chief  clerk  shall 
serve  as  Director. 

The  appointment  clerk  shall  perform  the  appointment  duties  assigned 
to  the  disbursing  clerk  in  section  four  of  the  Act  entitled  "An  Act  to 
provide  for  a  permanent  Census  Office,"  approved  March  sixth,  nine- 
teen hundred  and  two.  The  disbursing  clerk  of  the  Census  Office  sha!l| 
at  the  beginning  of  the  decennial  census  period,  give  additional  bond 
^o  the  Secretary  of  the  Treasury  in  the  sum  of  one  hundred  thousand 
ollars,  surety  to  be  approved  by  the  Solicitor  of  the  Treasury,  which 
*nd  shall  be  conditioned  that  the  said  officer  shall  render,  riuarter 
^^^y,  a  true  and  faithful  account  to  the  proper  accounting  officers  of 
T^reasury  of  all  moneys  and  properties  which  shall  be  received  by 

I>3r  virtue  of  his  office  during  the  said  decennial  census  period, 
^  iDond  shall  be  filed  in  the  office  of  the  Secretary  of  the  Treasury, 
"^      "by  him  put  in  suit  upon  anv  breach  of  the  conditions  "thereof* 

^at.  2.) 
^^-  <jt  March  6,  1902,  c.  139,  §  4,  mentioned  in  this  section,  is  set  forth  ante, 

"^^  "^e  notes  to  preceding  section  of  this  act,  ante,  §  915. 

iN^.  (Act  July  2,  1909,  c.  2,  §  5.)  Compensation  of  officials  dur- 
ing decennial  census  period. 
During  the  decennial  census  period  the  annual  compensation  of 
the  officials  of  the  Census  Office  shall  be  as  follows :  The  Director 
of  the  Census,  seven  thousand  dollars ;  the  private  secretary  to  the 
Director,  two  thousand  two  hundred  and  fifty  dollars;  the  As- 
sistant Director,  five  thousand  dollars;  the  chief  statisticians,  three 
thousand  dollars  each ;  the  chief  clerk,  two  thousand  five  hundred  dol- 
lars; the  disbursing  clerk,  two  thousand  eight  hundred  and  seventy- 
ive  dollars;  the  appointment  clerk,  two  thousand  five  hundred  dol- 
ars;  the  geographer,  two  thousand  five  hundred  dollars;  the  chiefs  of 
[ivision,  two  thousand  dollars  each;  and  the  stenographers  provided 
or  in  section  three  of  this  Act,  one  thousand  eight  hundred  dollars 
ach.     (36  Stat.  2.) 

The  compensation  of  the  Director  of  the  Census  and  officers  in  the  Census 
OflSce  was  prescribed  by  Act  March  6,  1902,  c.  139,  §§  3,  4,  ante,  §§  Oil,  913. 
See  notes  to  section  3  of  this  act,  ante,  §  915. 

918.   (Act  July  2,  1909,  c  2,  §  6.)    Additional  clerks  and  employes 
during  decennial  census  period. 

In  addition  to  the  force  hereinbefore  provided  for  and  to  that 
Iready  authorized  by  law  there  may  be  employed  in  the  Census 
Office  during  the  decennial  census  period,  and  no  longer,  as  many 
clerks  of  classes  four,  three,  two,  and  one;  as  many  clerks,  copyists, 
romputers,  and  skilled  laborers,  with  salaries  at  the  rate  of  not  less 
than  six  hundred  dollars  nor  more  than  one  thousand  dollars  per  an- 
num, and  as  many  messengers,  assistant  messengers,  messenger  boys, 
watchmen,  unskilled  laborers,  and  charwomen,  as  may  be  found  nec- 
essary for  the  proper  and  prompt  performance  of  the  duties  herein  re- 
quired, these  additional  clerks  and  employees  to  be  appointed  by  the 
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Director  of  the  Census :  Provided,  That  the  total  number  of  such  ad- 
ditional clerks  of  classes  two,  three,  and  four  shall  at  no  time  exceed 
one  hundred :  And  provided  further.  That  employees  engaged  in  the 
compilation  or  tabulation  of  statistics  by  the  use  of  mechanical  devices 
may  be  compensated  on  a  piece-price  basis  to  be  fixed  by  the  Director. 
(36  Stat,  2.) 

Se«  notes  to  section  3  of  tiiis  act,  ante,  |  915. 

§  919.  (Act  July  2,  1909,  c  2,  §  7.)  Examinations  for  appoint- 
ment of  additional  clerks  and  employes;  selections;  temporary 
employment  or  appointment;  transfers  to  and  from  Census 
Office. 

The  additional  clerks  and  other  employees  provided  for  in  section 
six  shall  be  subject  to  such  special  test  examination  as  the  Director 
of  the  Census  may  prescribe,  the  said  examination  to  be  conducted 
by  the  United  Sutes  Civil  Service  Commission,  the  examination 
to  be  open  to  all  applicants  without  regard  to  political  party  affilia- 
tions, and  such  examination  shall  be  held  at  such  places  in  each 
State  as  may  be  designated  by  the  Civil  Service  Commission.  Copies 
of  the  eligible  registers  so  established  and  the  examination  papers  of 
all  eligibles  shall  be  furnished  the  Director  of  the  Census  by  the  Civil 
Service  Commission,  and  selections  therefrom  shall  be  made  by  the 
Director  of  the  Census,  in  conformity  with  the  law  of  apportionment  as 
now  provided  for  the  classified  service,  in  the  order  of  rating :  *  * 
Provided,  however,  That  when  the  exigencies  of  the  service  require, 
the  Director  may  appoint  for  temporary  employment  not  exceed- 
ing sixty  days'  duration  from  the  aforesaid  list  of  eligibles  those 
who,  by  reason  of  residence  or  other  conditions,  are  immediately 
available;  and  may  also  appoint  for  not  exceeding  sixty  days'  dura- 
tion, persons  having  had  previous  experience  in  operating  mechanical 
appliances  in  census  work  whose  efficiency  records  in  operating  such 
appliances  are  satisfactory  to  him,  and  may  accept  such  records  in  lieu 
of  the  civil  service  examination :  And  provided  further,  That  employ- 
ees in  other  branches  of  the  departmental  classified  service  who  have 
had  previous  experience  in  census  work  may  be  transferred  without 
examination  to  the  Census  Office  to  serve  during  the  whole  or  a  part 
of  the  decennial  census  period,  and  at  the  end  of  such  service  the  em- 
ployees so  transferred,  shall  be  eligible  to  appointment  to  positions  in 
any  Department  held  by  them  at  date  of  transfer  to  the  Census  Office, 
without  examination :  And  provided  further,  That  during  the  decen- 
nial census  period  and  no  longer  the  Director  of  the  Census  may 
fill  vacancies  in  the  permanent  force  of  the  Census  Office  by  the  pro- 
motion or  transfer  of  clerks  or  other  employees  employed  on  the  tem- 
porary force  authorized  by  section  six  of  this  Act :  And  provided  fur- 
ther. That  at  the  expiration  of  the  decennial  census  period  the  term  of 
service  of  all  employees  so  transferred  and  of  all  other  temporary  of- 
ficers and  employees  appointed  under  the  provisions  of  this  Act  shall 
terminate,  and  such  officers  and  employees  shall  not  be  eligible  to  ap- 
pointment or  transfer  into  the  classified  service  of  the  Government  by 
virtue  of  their  examination  or  appointment  under  this  Act.  (36 
Stat.  3.) 

This  section  contained,  preceding  the  provisos  set  forth  here,  three  other 
provisos,  applying  in  terms  to  all  applicants  for  positions  in  the  government 
service,  which  prescribed  certain  requirements  for  appointment,  as  to  residence, 
health,  and  limit  of  one  appointment  from  the  same  family.  Said  provisos 
are  set  forth  post,  S  3284. 
See  notes  to  section  3  of  this  act,  ante,  §  915. 

Notes  of  Deoisions 

Temporary  employ^Sw— The  fourth  the  Census  Office,  seems  to  supersede 
proviso  to  section  7,  regarding  the  em-  paragraphs  1  and  2  of  Rule  VII  of  the 
ployment    of    temporary    employes    in      Civil    Service    Rules,    bat    it    is    un- 
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doubtedly  governed  by  the  preceding 
(third)  proviso  "that  in  no  instance 
shall  more  than  one  person  be  ap- 
pointed from  the  same  family."  (1909) 
27    Op.  Atty.  Gen.  546. 

The  word  "appointed,"  in  the  third 
and  fourth  provisos,  embraces  both  em- 
ployment after  examination,  in  con- 
-forirdty  with  the  law  of  apportionment 
and  appointment  for  temporary  em- 
ployment without  regard  to  apportion- 
ment.     Id. 

During  the  decennial  census  period 
clerks  in  the  Census  Office  may  be 
transferred  from  the  permanent  to  the 
temporary  force  under  Act  July  2, 
1909  (36  Stat  1),  without  losing  their 


status  in  the  classified  service  of  the 
government  (1910)  28  Op.  Atty.  Gen. 
395. 

Examination  of  honorably  discharged 
soldiers  and  sailors.— Section  1754,  R. 
S.,  section  3214,  post,  and  section  7  of 
the  Civil  Service  Act  Jan.  16,  1883 
(22  Stat  403),  do  not  exempt  honor- 
ably discharged  soldiers  and  sailors 
from  examination  into  the  civil  serv- 
ice, nor  do  they  interfere  with  the 
rule  of  apportionment  established  by 
section  2  of  the  latter  act  and  re-en- 
acted in  section  7  of  the  Census  Serv- 
ice Act  of  1909.  (1909)  27  Op.  Atty. 
Gen.  540. 

§  920.   (Act  Jan.  12,  1903,  c.  90.)     Transfer  to  Census  Office  of 
schedules,  records  and  reports  of  former  censuses;    copies  to 
be  furnished  to  governors  of  States,  etc.,  or  chief  officers  of  mu- 
nicipal governments. 
The  Secretary  of  the  Interior  be,  and  he  hereby  is,  authorized 
^nd  directed  to  transfer  to  the  Census  Office  all  of  the  schedules, 
^  Fiords,  and  volumes  of  reports  of  the  eleven  decennial  enumera- 
j^y^^-^s   from  sevent^n  hundred  and  ninety  to  eighteen  hundred  and 
^zi^'^^tiy,  inclusive,  that  may  be  in  the  possession  of  the  Department 
^*^<:^?^e  Interior,  which  transfer  shall  not  change  the  allotment  of 
*>^^;^^       reports  heretofore  made  to   Senators  and  Representatives; 
T:he  Director  of  the  Census  is  hereby  authorized,  upon  the  re- 
'-^'^t  of  a  governor  of  any  State  or  Territory,  or  the  chief  officer  of 
*^X>cy  municipal  government,  to  furnish  such  governor  or  municipal 
officer  with  copies  of  so  much  of  said  files  or  records  as  may  be 
requested,  at  the  discretion  of  the  Director  of  the  Census,  upon  pay- 
ment of  the  actual  cost  of  making  such  copies;   and  the  amounts 
so  received  shall  be  covered  into  the  Treasury  of  the  United  States, 
to  be  placed  to  the  credit  of  and  in  addition  to  the  appropriation 
made  for  the  taking  of  the  census.    (32  Stat.  767.) 

This  was  an  act  entitled  **An  act  providing  for  the  transfer  of  census  rec- 
ords and  volumes  to  the  Census  Office,  and  for  other  purposes." 

Previous  provisions  for  the  transfer  to  the  Census  Office  of  records, 
books,  and  files  relating  to  preceding  censuses  necessary  in  conducting  the 
work  of  the  Census  Office,  were  made  by  Act  March  3,  181)i),  c.  419,  §  29,  30 
Stat   1021« 
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See. 

d21.  Bnrean  established. 

922.  Functions  of  Bureau. 

923.  Functions,  for  whom    to   be  exer- 

cised;   requests  therefor. 

924.  Testing  structural,   etc.,  materials 

for  government  of  District  of  Co- 
lumbia. 
025.  Officers  and  employes;   salaries. 
926.  Director;      appointment;      powers 
«iid  duties;  report;   bulletins. 

The    National   Bureau    of   Standards,    previously    known  as   the    Office   of 

Standard  Weights  and  Measures,  in  the  Treasury  Department,  was  established 

t>y  ^ct  March  3,  1901,  c.  872,  31  Stat.  1449,  and  was  transferred  to  the  De- 

^J^^^'^ent  of  Commerce  and  Labor  by  the  act  establishing  that  Department,  Act 

^-    14,  1903,  c.  552,  §  4,  ante,  §  S57. 

-^l^ls  chapter  includes  the  provisions  of  said  Act  March  3,  1901,  c.  872, 
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and  subsequent  provisions^  applicable  to  the   Bureau  in  the  Department    of 
Commerce. 

§  921.  (Act  March  3,  1901,  c.  872,  §  1.)     Bureau  established. 

The  Office  of  Standard  Weights  and  Measures  shall  hereafter 
be  known  as  the  National  Bureau  of  Standards.    (31  Stat.  1449.) 

This  section  and  the  two  sections  next  following  were  sections  1-3  of  an 
act  entitled  '*An  act  to  establish  the  National  Bureau  of  Standards/'  cited 
above.  Sections  4-^,  8-10,  of  the  act,  which  also  contained  provisions  of  a 
permanent  nature,  are  set  forth  post,  §§  925-927,  929-931.  Section  7  made  ap- 
propriations for  salaries,  for  erection,  equipment,  and  site  for  a  laboratory, 
and  for  general  expenses  of  the  Bureau,  and  is  omitted  as  temporary  merely. 

The  President  is  authorized  to  appoint  as  a  member  of  the  Advisory  Com- 
mittee for  Aeronautics  a  representative  of  the  Bureau-  of  Standards,  by  a 
provision  in  Act  March  3,  1915,  c.  83,  post,  §  9385a. 

§  922.  (Act  March  3,  1901,  c.  872,  §  2.)     Functions  of  Bureau. 

The  functions  of  the  bureau  shall  consist  in  the  custody  of  the 
standards;  the  comparison  of  the  standards  used  in  scientific  in- 
vestigations, engineering,  manufacturing,  commerce,  and  educa- 
tional institutions  with  the  standards  adopted  or  recognized  by 
the  Government;  the  construction,  when  necessary,  of  standards, 
their  multiples  and  subdivisions ;  the  testing  and  calibration  of  stand- 
ard measuring  apparatus;  the  solution  of  problems  which  arise  in 
connection  with  standards;  the  determination  of  physical  constants 
and  the  properties  of  materials,  when  such  data  are  of  great  im- 
portance to  scientific  or  manufacturing  interests  and  are  not  to  be 
obtained  of  sufficient  accuracy  elsewhere.    (31  Stat.  1449.) 

A  provision  of  Act  May  27,  1908,  c.  200,  §  1,  35  Stat.  354,  which  transferred 
the  testing  machines  at  the  Watertown  Arsenal  to  the  Department  of  Com- 
merce and  Labor,  was  repealed  by  Act  March  4,  1909,  c  207,  §  1,  35  Stat. 
905. 

Notes  of  Decisionj 


Mines,  but  should  be  transferred  to 
the  Bureau  of  Standards  of  the  De- 
partment of  Commerce  and  Labor  in 
order  that  it  may  be  applied  to  the 
specific  purpose  for  which  it  was  au- 
thorized. (1911)  28  Op.  Atty.  Gen. 
549. 


Transfer      of      equipment.— Certain 

equipment,  among  which  is  a  10,000,- 
OOO-pound  testing  machine,  which  w^as 
purchased  by  the  Department  of  the 
Interior  for  investigating  structural 
materials  is  the  property  of  the  Unit- 
ed States,  and  under  existing  law  can- 
not be   transferred  to   the   Bureau  of 

§  923.  (Act  March  3,  1901,  c.  872,  §  3.)  Functions,  for  whom  to  be 
exercised ;  requests  therefor. 
The  bureau  shall  exercise  its  functions  for  the  Government  of 
the  United  States;  for  any  State  or  municipal  government  within 
the  United  States ;  or  for  any  scientific  society,  educational  institu- 
tion, firm,  corporation,  or  individual  within  the  United  States  en- 
gaged in  manufacturing  or  other  pursuits  requiring  the  use  of 
standards  or  standard  measuring  instruments.  AH  requests  for  the 
services  of  the  bureau  shall  be  made  in  accordance  with  the  rules  and 
regulations  herein  established.    (31  Stat.  1449.) 

Structural  and  other  materials,  purchased  for  the  government  of  the  District 
of  Columbia,  when  necessary  in  the  judgment  of  the  Commissioners  of  the 
District  to  be  tested,  shall  be  tested  by  the  Bureau  of  Standards,  by  a 
provision  of  Act  March  4,  1913,  c.  150,  post,  $  924. 

Notes  of  Deeisions 


Requests  for  services^— The  Secre- 
tary of  the  Treasury  is  authorized  to 
provide  by  regulation  what  officer  or 
officers  of  "state  governments"  shall  be 


recognized  by  the  National  Bureau  of 
Standards  in  requests  made  upon  it  for 
the  services  specified  in  that  act. 
(1903)  24  Op.  Atty.  Gen.  667. 


§  924.  (Act' March  4,  1913,  c.  150.)     Testing  structural,  etc.,  mate- 
rials for  government  of  District  of  Columbia. 
Hereafter  materials  for  fireproof  buildings,  other  structural  ma- 
terials, and  all  materials,  other  than  materials  for  paving  and  for 
fuel,  purchased  for  and  to  be  used  by  the  government  of  the  Dis- 
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trict  of  Columbia,  when  necessary  in  the  judgment  of  the  commis- 
sioners to  be  tested,  shall  be  tested  by  the  Bureau  of  Standards  un- 
der the  same  conditions  as  similar  testing  is  required  to  be  done  for 
the  United  States  Government.     (37  Stat.  945.) 

This  was  a  provision  of  the  District  of  Columbia  appropriation  act  for  the 
fiscal  year  1914,  cited  above. 

§  925.  (Act  March  3,  1901,  c.  872,  §  4.)     Officers  and  employes; 
salaries. 

The  officers  and  employees  of  the  bureau  shall  consist  of  a  di- 

^^ctor,  at  an  annual  salary  of  five  thousand  dollars ;   one  physicist, 

^^  an  annual  salary  of  three  thousand  five  hundred  dollars ;    one 

chemist,  at  an  annual  salary  of  three  thousand  five  hundred  dollars ; 

^JJ^o  assistant  physicists  or  chemists,  each  at  an  annual  salary  of  two 

^^ousand  two  hundred  dollars ;  one  laboratory  assistant,  at  an  annual 

salary  of  one  thousand  four  hundred  dollars ;   one  laboratory  assist- 

^^^  at  an  annual  salary  of  one  thousand  two  hundred  dollars ;   one 

•^ecrefary,  at  an  annual  salary  of  two  thousand  dollars ;  one  clerk,  at 

-^  Annual  salary  of  one  thousand  two  hundred  dollars;  one  messen- 

er,^^'    ^^  ^^  annual  salary  of  seven  hundred  and  twenty  dollars;   one 

s/^^^^^-'^ecr,  at  an  annual  salary  of  one  thousand  five  hundred  dollars; 

if>^     -^^^echanician,  at  an  annual  salary  of  one  thousand  four  hundred 

r^f-r^^^^  ;    one  watchman,  at  an  annual  salary  of  seven  hundred  and 

-n::s^^^^-3^    dollars,  and  one  laborer,  at  an  annual  salary  of  six  hundred 

'^'^  ^.    (31  Stat.  1449.) 

^^ubsequent  appropriations  provided  for  increased  salaries  for  the  Director 
^kXid  other  officers,  etc.,  and  for  additional  physicists,  chemists,  assistants,  etc., 
and  clerks  and  other  employes.    The  provisions  for  the  fiscal  year  1917  vp^ere 
by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensa- 
tion  appropriated   by   the   legislative,   executive,    and   judicial   appropriation 
Acta  are  repealed,  and   the  rates  of  salaries  or  compensation   of  officers  or 
employes  appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary 
or  compensation   of  such  officers   or   employes,   respectively,   until   otherwise 
Jfixed  by  an  annual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914, 
c  141,   §  6,  post,  §  3228a. 
^Tiie     officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
PnAte<^   for  in  the  legislative,  executive,  and   judicial  appropriation   act  for 
the   fisoal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat  1049,  are  established 
4Acf    <?ostinued  from  year  to  year  to.  the  extent  that  they  are  appropriated  for 
f^y    CJongress,  by  §  6  of  said  act,  post,  §  3228b. 

^^^=^^^^8  Otherwise  specially  authorized  by  law,  no  money  appropriated  by 
«n,y  ^<^t  shall  be  available  for  payment  to  any  person  receiving  more  than 
vrv^  ^^^^lary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per 
v?*^*^"^*  with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117, 
^  ^    ^.^    amended  by  Act  Aug.  29,  1916,  c.  417,  post,  §  3230a. 

^^L    ^"^c*  March  3,  1901,  c.  872,  §  5.)     Director;    appointment; 

jlP^^^'^^'^rs  and  duties;  report;  bulletins. 
tie  ad  ^^  irector  shall  be  appointed  by  the  President,  by  and  with 
5upg^"y^  ^  ^^  ^"^  consent  of  the  Senate.  He  shall  have  the  general 
^unctic:^^  ion  of  the  bureau,  its  equipment,  and  the  exercise  of  its 
tk  Tr^*-^^^  ^'  ^^  s^^^^  make  an  annual  report  to  the  Secretary  of 
and  a  ^^^^  ^ury»  including  an  abstract  of  the  work  done  during  the  year 
ior  piiT^^^^"^^.^^  statement.  He  may  issue,  when  necessary,  bulletins 
value  -e^  "*  ^^  distribution,  containing  such  information  as  may  be  of 
;.,«.t;r^^^^^     ^^^  public  or  facilitate  the  bureau  in  the  exercise  of  its 

duties  and  powers  possessed  or  exercised  by  the  Secretary  o(  the  Treas- 
and  over  the  Bureau,  under  the  provisions  of  this  section  and  sections 


6a«^^^ 


«-10  of  this  act,  post,  H  927,  929-931,  were  vested  in  the  head  of  the 


T\^r^  "o-xu  QL  miB  act,  pose,  99  i^^i,  v^v-vo±,  were  vestea  in  cne  neaa  01  tne 

^t  ^-^^^tnncnt  of  Commerce,  by  Act  Feb.  14,  1903,  c.  552,  §(  4,  10,  ante,  §} 
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director,  shall  be  appointed  by  the  Secretary  of  the  Treasury,  at 
such  time  as  their  respective  services  may  become  necessary.  (31 
vStat.  1450.) 

See  note  to  section  5  of  this  act,  ante,  S  926. 

§  927a.  (Act  July  16,  1914,  c.  141,  §  1.)  Apprentices;  promotion. 
Apprentices  in  the  Bureau  of  Standards  may  be  promoted  after 
satisfactory  apprenticeship,  with  the  approval  of  the  Civil  Service 
Commission,  to  positions  corresponding  to  the  journeyman  grades 
for  which  their  duties  logically  prepare  them,  without  regard  to 
apportionment:  Provided,  That  they  thus  acquire  no  rights  to 
transfer  to  other  lines  of  work.    (38  Stat.  502.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1915,  cited  above. 

§  928.  (Act  March  4,  1911,  c.  237,  §  1.)  Designation  of  officer  to 
perform  duties  of  Director  during  his  absence. 
Hereafter  in  the  case  of  the  absence  of  the  Director  of  the  Bureau 
of  Standards  the  Secretary  of  Commerce  and  Labor  may  designate 
some  officer  of  said  bureau  to  perform  the  duties  of  the  director 
during  his  absence.    (36  Stat.  1231.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial   appropria- 
tion act  for  the  fiscal  year  1912,  cited  above. 

The  Secretary  of  Commerce  and  Labor  is  to  be  called  the  Secretary  of  Com- 
merce by  a  provision  of  Act  March  4,  1913,  c  141,  §  1,  post,  §  932. 

§  929.  (Act  March  3, 1901,  c.  872,  §  8.)     Fees  for  comparisons,  tests, 
etc. 

For  all  comparisons,  calibrations,  tests,  or  investigations,  except 
those  performed  for  the  Government  of  the  United  States  or  State 
governments  within  the  United  States,  a  reasonable  fee  shall  be 
charged,  according  to  a  schedule  submitted  by  the  director  and 
approved  by  the  Secretary  of  the  Treasury.  (31  Stat.  1450.) 
See  note  to  section  5  of  this  act,  ante,  §  926. 


Notes  of 

Rights  of  states^— Each  state  may 
properly  demand  and  receive  from  the 
National  Bureau  of  Standards  all  com- 
parisons, calibrations,  tests,  or  investi- 
gations, free  of  charge,  which  arc  nec- 
essary or  essential  for  a  state  govern- 
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ment   in    performing   its    lawful   func- 
tions.    (1903)  24  Op.  Atty.  Gen.  667. 

State  institutions  may  also  call  upon 
^nd  receive  from  that  Bureau,  free  of 
charge,  such  services  as  state  govern- 
ments would  be  entitled  to  have  per- 
formed.    Id. 


§  930.  (Act  March  3,  1901,  c.  872,  §  9.)     Regulations. 

The  Secretary  of  the  Treasury  shall,  from  time  to  time,  make 
regulations  regarding  the  payment  of  fees,  the  limits  of  tolerance 
to  be  attained  in  standards  submitted  for  verification,  the  sealing 
of  standards,  the  disbursement  and  receipt  of  moneys,  and  such  other 
matters  as  he  may  deem  necessary  for  carrying  this  Act  into  effect. 
(31  Stat.  1450.) 

See  note  to  section  5  of  this  act,  ante,  §  926. 

Notes  of  Decisions 

Requests  for  services.— The  Secreta-  recognized  by  the  Bureau  in   requests 

ry   of   the    Treasury   is  authorized    to  made  upon  it  for  the  services  specified 

provide  by   regulation  what  oflBcer  or  in  the  act.     (1903)  24  Op.  Atty.  Gen. 

oflBcers  of  "state  governments"  shall  be  667. 

§  931.  (Act  March  3,  1901,  c.  872,  §  10.)     Visiting  committee. 

There  shall  be  a  visiting  committee  of  five  members  to  be  ap- 
pointed by  the  Secretary  of  the  Treasury,  to  consist  of  men  promi- 
nent in  the  various  interests  involved,  and  not  in  the  employ  of 
the  Government.  This  committee  shall  visit  the  bureau  at  least  once 
a  year,  and  report  to  the  Secretary  of  the  Treasury  upon  the  efficien- 
cy of  its  scientific  work  and  the  condition  of  its  equipment.     The 
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ibers  of  this  committee  shall  serve  without  compensation,  but 
be  paid  the  actual  expenses  incurred  in  attending  its  meetings, 
period  of  service  of  the  members  of  the  original  committee  shall 
0  arranged  that  one  member  shall  retire  each  year,  and  the  ap- 
tments  thereafter  to  be  for  a  period  of  five  years.  Appointments 
e  to  fill  vacancies  occurring  other  than  in  the  regular  manner 
to  be  made  for  the  remainder  of  the  period  in  which  the  vacancy 
ts.  (31  Stat.  1450.) 
See  note  to  secfion  5  of  this  act,  ante,  §  026. 

(311) 
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Title  XII  B 

THE  DEPARTMENT  OF  LABOR 


A  Department  of  Labor,  tinder  charge  of  a  Oommisedoner  of  Labor,  was  es- 
tablished by  Act  June  13,  1888,  c.  389.  25  Stat.  182,  and  by  Bection  9  of  that 
act,  the  Bureau  of  Labor,  ^created  under  Act  June  27,  1884,  c.  127,  23  Stat 
60,  was  to  cease  on  the  organization  of  the  Department.  The  Department  of 
Commerce  and  Labor,  as  an  Executive  Department,  with  a  Secretary  of  Com- 
merce and  Labor  as  the  head  thereof,  was  established  by  Act  Feb.  14,  1903,  c. 
552,  32  Stat.  825,  and  by  section  4  of  that  act,  the  Department  of  Labor 
was  placed  under  the  jurisdiction  and  made  a  part  of  the  Department  of 
Commerce  and  Labor  with  various  other  offices,  bureaus,  and  branches  of  the 
public  service  also  transferred  to  and  placed  under  the  jurisdiction  of  the  De- 
partment so  established.  In  subsequent  appropriation  and  other  acts,  the 
Department  of  Labor  was  designated  as  the  Bureau  of  Labor  in  that  Depart- 
ment. But  by  Act  March  4,  1913,  c.  141,,  37  Stat.  736,  a  new  executive  de- 
partment was  created,  to  be  called  "The  Department  of  Labor,**  with  a  Secre- 
tary of  Labor  to  be  the  head  thereof,  and  the  Department  of  Commerce  and 
Labor  was  thereafter  to  be  called  the  Department  of  Commerce,  and  the 
Secretary  thereof  to  be  called  the  Secretary  of  Commerce;  the  Commission- 
er General  of  Immigration,  the  Commissioners  of  Immigration,  the  Bureau 
of  Immigration  and  Naturalization  and  the  Immigration  Service  at  Large, 
and  the  Children's  Bureau  which  had  been  established  in  the  Department  of 
Commerce  and  Labor,  were  transferred  therefrom  to  the  Department  of  Labor 
to  thereafter  remain  under  the  jurisdiction  of  that  Department;  and  the 
Bureau  of  Labor  and  the  Commissioner  of  Labor  were  likewise  transferred  to 
the  Department  of  Labor,'  with  further  provisions  that  the  Bureau  of  Labor 
should  thereafter  be  known  as  the  Bureau  of  Labor  Statistics,  and  the 
Commissioner  of  Labor  be  known  as  the  Commissioner  of  Labor  Statistics. 

This  title,  inserted  here  as  additional  to  the  original  titles  of  the  Revised 
Statutes,  includes  the  provisions  of  said  acts  and  subsequent  acts  remaining  in 
force  and  applicable  to  the  Department  of  Commerce,  those  relating  to  the 
Department,  its  officers,  clerks,  employes,  etc.,  generally,  being  placed  in  chap- 
ter A,  and  provisions  applicable  only  to  particular  bureaus,  offices,  etc.,  being 
grouped  in  the  subsequent  chapters  under  the  titles  of  the  several  bureaus,  of- 
fices, etc. 


Chap.  Sec. 

A.  The  Department  and  the  Secretary  of  Labor 932 

B.  The  Bureau  of  Labor  Statistica 944 

C.  The  Bureau  of  Immigration 954 

D.  The  Bureau  of  Naturalization i 961 

E.  The  Children's  Bureau 964 


CHAPTER  A 
The  Department  and  the  Secretary  of  Labor 

Sec.  Sec. 

932.  Establishment  of  the  Department;  935.  Transfer  of  records  and  papers  on 

Secretary   of   Labor;    change   of  file,  and  furniture  in  use,  in  bu- 

designations  of  Department  and  reaus,  offices,  etc.,  transferred  to 

of   Secretary   of   Commerce   and  Department. 

Labor;    purpose   of  Department  936.  Custody  of  Department  buildings, 

of  Labor;   seal.  property,    records,    etc.;     grades 

933.  Assistant    Secretary;    chief   clerk,  and    salaries    of    officers,    clerks 

disbursing  clerk,  and  other  cleri-  and  employes  transferred ;    work 

cal  assistants.  and    duties    of   bureaus,    offices, 

834.  Transfer  of  offices,  bureaus,  etc^  etc.,  transferred, 
to  Department. 

(512) 


Ch.  A)  DEPARTMENT  OF  LABOR  §  932 

8«c.  Beo. 

937.  Detail    of    spedal    immigrant    in-  ments  over  bureans,  offices,  etc., 

spectorg  for  duty  at  Washington.  transferred  to  Department. 

938.  Detail  of  officer  employed  in  en-      941.  Annual  report  to  Congress;    spe- 

forcement    of   Chinese    exclusion  cial  investigations  and  reports, 

acts  for  duty  at  Department.  942.  Report  on  coordination  of  activi- 

939.  Detail  of  officer  and  clerk  employed  ties,  duties,   and   powers  of  the 

for  enforcing  alien  contract-labor  office  of  Secretary  of  Labor  with 

laws  for  duty  at  Department.  those  of  existing  bureaus,  com- 

940.  Powers  of  Secretary  as  mediator  missions,    and    Departments,    re- 

and  to  appoint  commissioners  of  latlng  to  labor  and  its  conditions, 

conciliation    in    labor    disputes;      943.  Beport  of  expenditures  of  Division 
transfer  of  duties,  powers,  etc.,  of  Naturalization, 

of    heads    of    executive    depart- 
■ 

§  932.  (Act  March  4,  1913,  c.  141,  §  1.)  Establishment  of  the  De- 
partment; Secretary  of  Labor;  change  of  designations  of  De- 
partment and  of  Secretary  of  Commerce  and  Labor;  purpose 
of  Department  of  Labor;  seal. 
There  is  hereby  created  an  executive  department  in  the  Govern- 
ment to  be  called  the  Department  of  Labor,  with  a  Secretary  of 
Labor,  who  shall  be  the  head  thereof,  to  be  appointed  by  the  Pres- 
ident, by  and  with  the  advice  and  consent  of  the  Senate ;  and  who 
shall  receive  a  salary  of  twelve  thousand  dollars  per  annum,  and 
whose  tenure  of  office  shall  be  like  that  of  the  heads  of  the  other 
executive  departments;  and  section  one  hundred  and  fifty-eight 
of  the  Revised  Statutes  is  hereby  amended  to  include  such  depart- 
ment, and  the  provisions  of  title  four  of  the  Revised  Statutes,  in- 
cluding all  amendments  thereto,  are  hereby  made  applicable  to  said 
department;  and  the  Department  of  Commerce  and  Labor  shall 
hereafter  be  called  the  Department  of  Commerce,  and  the  Secretary 
thereof  shall  be  called  the  Secretary  of  Commerce,  and  the  Act 
creating  the  said  Department  of  Commerce  and  Labor  is  hereby 
amended  accordingly.  The  purpose  of  the  Department  of  Labor 
shall  be  to  foster,  promote,  and  develop  the  welfare  of  the  wage 
earners  of  the  United  States,  to  improve  their  working  conditions, 
and  to  advance  their  opportunities  for  profitable  employment.  The 
said  Secretary  shall  cause  a  seal  of  office  to  be  made  for  the  said 
department  of  such  device  as  the  President  shall  approve  and  ju- 
dicial notice  shall  be  taken  of  the  said  seal.     (37  Stat.  736.) 

This  was  the  first  section  of  an  act  entitled  ''An  act  to  create  a  Depart- 
ment of  Labor,"  cited  above. 

Provisions  of  sections  2-3,  5,  6,  and  8-10,  relating  to  the  Department  and 
the  Secretary  generally,  are  set  forth  in  this  chapter,  post,  ff  933-936,  940- 
942. 

Section  4  of  the  act,  as  well  as  provisions  of  other  sections,  relating  to 
particular  bureaus  only,  are  set  forth  under  subsequent  chapters  of  this  Title. 

Section  7  of  the  act,  providing  for  a  Solicitor  of  the  Department  of  Justice 
for  the  Department  of  Labor,  is  set  forth  ante,  §  526. 

R.  S.  §  158,  ante,  §  232,  amended  by  this  section,  defined  the  Executive  De- 
partments to  which  Title  IV,  relating  to  all  the  Executive  Departments,  should 
apply. 

In  case  of  the  death,  resignation,  absence,  or  sickness  of  the  head  of  any 
Department,  the  first  or  sole  assistant  thereof  is  required,  unless  otherwise 
directed,  to  perform  the  duties  of  the  head  of  such  Department  until  a  suc- 
cessor is  appointed,  or  such  absence  or  sickness  shall  cease,  by  R.  S.  §  177,  set 
forth  ante,  §  259.  In  case  of  the  death,  resignation,  absence,  or  sickness  of 
the  head  of  any  Department,  except  where  the  Attorney  General  is  concerned, 
the  President  may  authorize  and  direct  the  head  of  any  other  Department  or 
any  officer  in  either  Department,  whose  appointment  is  vested  in  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate,  to  perform  the  duties  of 
the  vacant  office  until  a  successor  is  appointed,  or  the  sickness  or  absence  of 
the  incumbent  shall  cease,  by  R.  S.  §  179,  also  set  forth  ante,  §  261. 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensation 
appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts  are 
repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employes  ap- 
propriated for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensa- 
tion of  such  officers  or  employes,  respectively,  until  otherwise  fixed  by  an  an- 
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nual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c  141,  S  6,  post, 
I  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appropriat- 
ed for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the  fiscal 
year  1916,  Act  March  4,  1915,  c.  141,  38  Stat.  1049.  are  estabUshed  and  con- 
tinued from  year  to  year  to  the  extent  that  they  are  appropriated  for  by  Con- 
gress, by  8  6  of  said  act,  post,  S  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 
act  shall  be  available  for  payment  to  any  person  receiving  more  than  one  sal- 
ary, when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c  117,  §  6,  as 
amended  by  Act  Aug.  29,  1916,  c.  417,  post,  §  3230a. 

A  Council  of  National  Defense,  composed  of  the  Secretary  of  War,  the 
Secretary  of  the  Navy,  the  Secretary  of  the  Interior,  the  Secretary  of  Agri- 
culture, the  Secretary  of  Conmierce,  and  the  Secretary  of  Labor,  was  created 
by  Act  Aug.  29,  1916,  c.  418,  S  2,  set  forth  post,  under  TiUe  XVII  A,  "The 
Council  of  National  Defense  and  the  Advisory  Committee  on  Aeronautics." 
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purpose,  and  thereafter  returned  to 
the  United  States  and  was  duly  admitted 
without  such  finding  having  been  re- 
versed, his  entry  was  in  violation  oi 
law,  and  he  could  be  deported.  U.  S.  v. 
Uhl  (1914)  211  Fed.  628,  128  C.  C.  A. 
560.  See,  also,  post,  S  4241  et  eeq., 
and  notes  thereunder. 


Notes  of 

Deportation  of  ailenSw— Under  sec- 
tion 4244,  post,  as  amended  by  Act 
March  26,  1910,  c.  128,  §  1,  and  this 
and  the  following  sections,  and  section 
4269,  post,  where,  an  alien  was  exclud- 
ed after  a  finding  by  the  Board  of  Spe- 
cial Inquiry,  confirmed  by  the  Secre- 
tary of  Labor,  that  he  was  attempting 
to  bring  in  a  woman  for  an  immoral 

§  933.  (Act  March  4,  1913,  c.  141,  §  2.)  Assistant  Secretary;  chief 
clerk,  disbursing  clerk,  and  other  clerical  assistants. 
There  shall  be  in  said  department  an  Assistant  Secretary  of  La- 
bor, to  be  appointed  by  the  President,  who  shall  receive  a  salary 
of  five  thousand  dollars  a  year.  He  shall  perform  such  duties  as 
shall  be  prescribed  by  the  Secretary  or  required  by  law.  There 
shall  also  be  one  chief  clerk  and  a  disbursing  clerk,  and  such  other 
clerical  assistants,  inspectors,  and  special  agents  as  may  from 
time  to  time  be  provided  for  by  Congress.    (37  Stat.  736.) 

Further  provisions  of  this  section,  for  the  auditing  by  the  Auditor  of  the 
Treasury  for  the  State  and  other  Departments,  of  accounts  of  salaries  and  ex- 
penses of  the  office  of  the  Secretary,  and  of  all  bureaus  and  offices  under  his 
direction,  and  of  certain  other  accounts,  are  set  forth  ante,  §  422. 

Appropriations  for  the  salaries  of  the  Secretary  and  Assistant  Secretary, 
and  of  other  officers,  clerks,  and  emplo3'6s  in  the  Department,  from  March  4, 
1913,  the  date  when  this  act  took  effect,  until  the  end  of  the  fiscal  year  1914, 
were  made  by  the  act  making  appropriations  for  expenses  incident  to  the  first 
session  of  the  Sixty-Third  Congress,  Act  May  1,  1913,  c.  1,  38  Stat  1. 

Further  provisions  making  the  appropriations  and  balances  of  appropria- 
tions for  the  bureaus,  offices,  etc.,  transferred  to  the  Department  of  Labor 
available  for  expenditure  in  and  by  the  Department,  and  for  the  transfer  of 
officers,  clerks,  and  other  employes  engaged  upon  work  relating  to  the  business 
of  the  bureaus  and  offices  so  transferred,  were  made  also  by  said  Act  May  1, 
1913,  c.  1,  38  Stat.  2. 

Subsequent  appropriations  for  the  remainder  of  the  fiscal  year  1914,  for  ad- 
ditional emploj'^s  in  the  office  of  the  Secretary,  for  additional  amounts  for 
contingent,  etc.,  expenses  for  the  offices  and  bureaus  of  the  Department,  and 
for  rent  for  the  office  of  the  Secretary,  etc.,  were  made  by  the  urgent  deficiency 
act  of  Oct.  22,  1913,  c.  32,  38  Stat.  225. 

The  appropriations  for  the  fiscal  year  1917  were  by  the  legislative,  executive 
and  judicial  appropriation  act  for  that  year.  Act  May  10,  1916,  c.  117,  §  1,  39 
Stat. 
See  notes  to  §  932,  ante. 

§  934.  (Act  March  4,  1913,  c.  141,  §  3.)     Transfer  of  offices,  bu- 
reaus, etc.,  to  Department. 
The  following-named  offices,  bureaus,  divisions,  and  branches  of 
the  public  service  now  and  heretofore  under  the  jurisdiction  of  the 
Department  of  Commerce  and  Labor,  and  all  that  pertains  to  the 
same,  known  as  the  Commissioner  General  of  Immigration,  the 
Commissioners  of  Immigration,  the  Bureau  of  Immigration  and 
(5U) 


C4.  ^)  DEPARTMENT  OF  LABOB         *  §  936 

•^turalization,  the  Division  of  Information,  the  Division  of  Natu- 
/aJizsLtion,  and  the  Immigration  Service  at  Large,  the  Bureau  of  La- 
Aor,  -the  Children's  Bureau,  and  the  Commissioner  of  Labor,  be, 
and  -tlie  same  hereby  are,  transferred  from  the  Department  of  Com- 
merce«  and  Labor  to  the  Department  of  Labor,  and  the  same  shall 
heresLfter  remain  under  the  jurisdiction  and  supervision  of  the  last- 
named  department.    (37  Stat.  737.) 

^\irther  provisions  of  this  section,  relating  to  the  Bureau  of  Naturalization, 
a.xxd  to  the  Bureau  of  Labor,  respectively,  are  placed  under  subsequent  chapters 
o:f    this  title,  post,  §§  945,  961,  962. 

The  powers,  duties,  etc.,  of  the  heads  of  Executive  Departments  in  or  over 
tile  bureaus,  offices,  etc.,  transferred  to  the  Department  of  Labor,  were  vest- 
ed in  the  head  of  the  Department,  by  section  eight  of  this  act,  post,  §  940. 

X^ovisions  for  the  transfer  to  the  Department  of  officers,  clerks,  and  em- 
I>loy48  in  the  offices,  bureaus,  etc.,  transferred  under  this  act  were  made  by 
section  6  of  this  act,  post,  §  936,  and  by  Act  May  1,  1913,  c  1,  38  Stat.  2. 

The  records  and  papers  on  file,  and  the  furniture  in  use  in  the  bureaus, 
offices,  etc.,  transferred  by  this  act,  were  also  transferred  to  the  Department 
of  Labor,  by  section  5  of  this  act,  post,  §  935. 

The  Secretary  of  Labor  has  charge  of  the  furniture,  records,  etc.,  pertaining 
'to  the  Department  by  section  6  of  this  act,  post,  $  936. 

Provisions  previous  to  this  act,  for  the  detail,  for  duty  in  the  Bureau  of  Im- 
migration at  Washington,  of  special  immigrant  inspectors  and  of  officers  em- 
ployed in  the  enforcement  of  the  Chinese  Exclusion  Acts  and  the  Alien  Con- 
tract Labor  Laws,  which  may  be  applicable  to  the  Bureau  of  Immigration  in 
the  Department  of  Labor,  were  made  by  Act  March  2,  1895,  c.  177,  §  1, 
^ct  June  6,  1900,  c.  791,  §  1,  and  Act  March  3,  1901,  c.  853,  |  1,  post,  §§  937- 
939. 

§  ^35.   (Act  March  4,  1913,  c.  141,  §  5.)    Transfer  of  records  and 
papers  on  file,  and  furniture  in  use,  in  bureaus,  offices,  etc., 
>^  transferred  to  Department. 

^*^Vie  official  records  and  papers  now  on  file  in  and  pertaining  ex- 
vAVX^ively  to  the  business  of  any  bureau,  office;  department,  or 
\>tanch  of  the  public  service  in  this  Act  transferred  to  the  De- 
partment of  Labor,  together  with  the  furniture  now  in  use  in  such 
bureau,  office,  department,  or  branch  of  the  public  service,  shall 
be,  and  hereby  are,  transferred  to  the  Department  of  Labor.  (37 
Stat.  737.) 

§  936.  (Act  March  4,  1913,  c.  141,  §  6.)  Custody  of  Department 
buildings,  property,  records,  etc.;  grades  and  salaries  of  offi- 
cers, clerks,  and  employes  transferred ;  work  and  duties  of  bu- 
reaus, offices,  etc.,  transferred. 

The  Secretary  of  Labor  shall  have  charge  in  the  buildings  or 
premises  occupied  by  or  appropriated  to  the  Department  of  Labor, 
of  the  library,  furniture,  fixtures,  records,  and  other  property  per- 
taining to  it  or  hereafter  acquired  for  use  in  its  business ;   he  shall 
be  allowed  to  expend  for  periodicals  and  the  purposes  of  the  library 
and  for  rental  of  appropriate  quarters  for  the  accommodation  of 
the  Department  of  Labor  within  the  District  of  Columbia,  and  for 
all  other  incidental  expenses,  such  sums  as  Congress  may  provide 
from  time  to  time :    Provided,  however.  That  where  any  office,  bu- 
reau, or  branch  of  the  public  service  transferred  to  the  Depart- 
ment of  Labor  by  this  Act  is  occupying  rented  buildings  or  prem- 
ises, it  may  still  continue  to  do  so  until  other  suitable  quarters  are 
provided  for  its  use :    And  provided  further,  That  all  officers,  clerks, 
and  employees  now  employed  in  any  of  the  bureaus,  offices,  de- 
partments, or  branches  of  the  public  service  in  this  Act  transferred 
to  the  Department  of  Labor  are  each  and  all  hereby  transferred 
to  said  department  at  their  present  grades   and  salaries,   except 
where  otherwise  provided  in  this  Act :    And  provided  further.  That 
all  laws  prescribing  the  work  and  defining  the  duties  of  the  several 
bureaus,  offices,  departments,  or  branches  of  the  public  service 
by  this  Act  transferred  to  and  made  a  part  of  the  Department  of 
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(i  Labor  shall,  so  far  as  the  same  are  not  in  conflict  with  the  provi- 

P  sions  of  this  Act,  remain  in  full  force  and  effect,  to  be  executed  un- 

j  der  the  direction  of  the  Secretary  of  Labor.    (37  Stat.  738.) 

f  The  Secretary  of  Labor  ia  authorized  to  permit  the  nae  of  Charleston  immi- 

gration and  dock  for  an  armory,  by  the  South  Carolina  Naval  Militia,  under 
certain  regulations  and  restrictions,  by  Res.  May  3,  1916,  No.  107,  39  Stat. 

§  937.  (Act  March  2,  1895,  c.  177,  §  1.)     Detail  of  special  immi- 
'  grant  inspectors  for  duty  at  Washington. 

Bureau  of  Immigration :  *  *  Hereafter  special  immigrant  in- 
spectors, not  to  exceed  three,  may  be  detailed  for  duty  in  the  Bu- 
reau at  Washington.     (28  Stat.  780.) 

This  was  a  proviso  annexed  to  an  appropriation  for  the  Bureau  of  Immi- 
gration in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1896,  cited  above. 

Subsequent  provisions  for  detailing  one  officer  employed  in  the  enforce- 
ment of  the  Chinese  Exclusion  Act,  and  one  employed  in  the  enforcement  of 
the  alien  contract-labor  laws,  for  duty  at  Washington,  were  made  by  Act 
Jane  6,  1900,  c.  791,  §  1,  and  Act  March  3,  1901,  c.  853,  §  1,  post)  §§  938,  939. 

§  938.  (Act  June  6,  1900,  c.  791,  §  1.)     Detail  of  officer  employed 
in  enforcement  of  Chinese  exclusion  acts  for  duty  at  Depart- 
ment. 
Nothing  in  section  four  of  the  Act  of  August  fifth,  eighteen  hun- 
dred and  eighty-two  (Twenty-second  Statutes  at  Large,  page  two 
hundred  and  twenty-five)  shall  be  construed  to  prevent  the  Secretary 
of  the  Treasury  from  hereafter  detailing  one  officer  employed  in  the 
enforcement  of  the  Chinese  exclusion  Acts  for  duty  at  the  Treasury 
Department  at  Washington.    (31  Stat.  611.) 

This  was  a  provision  accompanying  an  appropriation  for  enforcement  of 
the  Chinese  Exclusion  Act  in  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1901,  cited  above. 

The  authority  possessed  by  the  Secretary  of  the  Treasury  by  virtue  of  any 
law  in  relation  to  exclusion  of  Chinese  having  been  transferred  to  the  Secre- 
tary of  Commerce  and  Labor  by  Act  Feb.  14,  1903,  c.  522,  §  7,  ante,  $  858, 
and  this  act  having  provided,  by  section  6  thereof,  ante,  §  936,  that  the  lawa 
prescribing  the  work  and  defining  the  duties  of  the  several  bureaus,  etc., 
transferred  to  the  Department  of  Labor,  should  be  executed  under  the  direc- 
tion of  the  Secretary  of  Labor,  this  provision  may  be  regarded  as  applicable 
to  the  detail  of  an  oflBcer  to  the  Department  of  Labor. 

A  further  provision  of  the  same  act,  accompanying  the  appropriation  for 
enforcement  of  alien  contract-labor  laws,  authorized  the  detail  of  one  special 
inspector  for  duty  in  Washington.  It  was  superseded  by  the  provision  of  the 
similar  act  for  the  year  next  following  Act  March  3,  1901,  c.  853,  §  1,  31 
Stat.  1155,  which  was  in  turn  superseded  by  a  provision  in  Act  March  4,  1915, 
c.  147,  §  1,  post,  §  939. 

§  939.  (Act  March  4,  1915,  c.  147,  §  1.)     Detail  of  officer  and  clerk 
employed  for  enforcing  alien  contract  labor  laws  for  duty  at 
Depeirtment. 
Section  four  of  the  Act  of  August  fifth,  eighteen  hundred  and 
eighty-two  (Twenty-second  Statutes,  page  two  hundred  and  twen- 
ty-five), shall  not  be  construed  to  prevent  the  Secretary  of  Labor 
from  hereafter  detailing  one  officer  and  one  clerk  employed  for 
the  special  duty  of  enforcing  the  alien  contract  labor  provisions 
of  the  immigration  Act  approved   February  twentieth,   nineteen 
hundred  and  seven   (Thirty-fourth  Statutes,  page  eight  hundred 
and   ninety-eight),   in   pursuance  of   section   twenty- four  of   said 
immigration  Act,  for  duty  at  the  Department  of  Labor  at  Wash- 
ington.   (38  Stat.  1151.) 

This  was  a  provision  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1915,  cited  above.  It  superseded  a  similar  provision  in  Act  March  3,  1901,  c 
853,  §  1,  31  Stat.  1155. 

Act  Aug.  5,  1882,  c.  389,  §  4,  mentioned  in  this  section,  is  set  foirth  ante,  S  249. 
Act  Feb.  20,  1907,  c.  1134,  also  mentioned  in  this  section,  la  set  forth  pott 

(516) 


A) 


DEPARTMENT  OF  LABOR 


943 


mder  Title  XXIX,  "Immigration,"  Chapter  A,  "Regulation  and  Restriction 
I  Immigration  in  General." 

See  notes  to  the  similar  provision  for  detail  of  an  officer  employed  in  en- 
orcement  of  the  Chinese  Exclusion  Act,  Act  June  6,  1900,  c.  791,  |  1, 
nte,  I  938. 

\0.  (Act  March  4,  1913,  c.  141,  §  8.)  Powers  of  Secretary  as 
mediator  and  to  appoint  commissioners  of  conciliation  in  labor 
disputes;  transfer  of  duties,  powers,  etc.,  of  heads  of  execu- 
tive departments  over  bureaus,  offices,  etc.,  transferred  to  De- 
partment. 

he  Secretary  of  Labor  shall  have  power  to  act  as  mediator  and 
ippoint  commissioners  of  conciliation  in  labor  disputes  when- 
■  in  his  judgment  the  interests  of  industrial  peace  may  require 
)  be  done ;  and  all  duties  performed  and  all  power  and  author- 
now  possessed  or  exercised  by  the  head  of  any  executive  de- 
:ment  in  and  over  any  bureau,  office,  officer,  board,  branch,  or 
sion  of  the  public  service  by  this  Act  transferred  to  the  De- 
:ment  of  Labor,  or  any  business  arising  therefrom  or  pertaining 
•etc,  or  in  relation  to  the  duties  performed  by  and  authority 
[erred  by  law  upon  such  bureau,  officer,  office,  board,  branch, 
livision  of  the  public  service,  whether  of  an  appellate  or  revisory 
racter  or  otherwise,  shall  hereafter  be  vested  in  and  exercised 
the  head  of  the  said  Department  of  Labor.  (37  Stat.  738.) 
See  notes  to  section  1  of  this  act,  ante,  §  932. 

An  appropriation  to  pay  the  expenses  of  commissioners  of  conciliation  in 
abor  disputes,  appointed  in  pursuance  of  this  section,  was  made  by  the 
irgent  deficiency  Act  of  Oct  22,  1913,  c.  32,  38  Stat.  225.  The  appropriation 
•or  the  fiscal  year  1917,  was  by  the  legislative,  executive,  and  judicial  ap- 
)ropriation  act  for  that  year.  Act  May  10,  1916,  c.  117,  §  1,  39  Stat. 

n.  (Act  March  4,  1913,  c.  141,  §  9.)  Annual  report  to  Con- 
gress ;  special  investigations  and  reports. 

he  Secretary  of  Labor  shall  annually,  at  the  close  of  each  fiscal 
r,  make  a  report  in  writing  to  Congress,  giving  an  account  of 
moneys  received  and  disbursed  by  him  and  his  department  and 
:ribing  the  work  done  by  the  department.  He  shall  also,  from 
e  to  time,  make  such  special  investigations  and  reports  as  he 
r  be  required  to  do  by  the  President,  or  by  Congress,  or  which 
liimself  may  deem  necessary.    (37  Stat.  738.) 

42.  (Act  March  4,  1913,  c.  141,  §  10.)  Report  on  coordination 
of  activities,  duties,  and  powers  of  the  office  of  Secretary  of 
Labor  with  those  of  existing  bureaus,  commissions,  and  De- 
partments, relating  to  labor  and  its  conditions. 

'he  Secretary  of  Labor  shall  investigate  and  report  to  Con- 
ss  a  plan  of  coordination  of  the  activities,  duties,  and  powers  of 
office  of  the  Secretary  of  Labor  with  the  activities,  duties,  and 
vers  of  the  present  bureaus,  commissions,  and  departments,  so 
as  they  relate  to  labor  and  its  conditions,  in  order  to  harmonize 
1  unify  such  activities,  duties,  and  powers,  with  a  view  to  further 
islation  to  further  define  the  duties  and  powers  of  such  Depart- 
it  of  Labor.    (37  Stat.  738.) 

43.  (Act  March  4,  1909,  c.  299,  §  1.)  Report  of  expenditures  of 
Division  of  Naturalization. 

pecial  examiners.  Division  of  Naturalization:  For  compensation, 
)e  fixed  by  the  Secretary  of  Commerce  and  Labor,  of  examiners, 
rpreters,  clerks,  and  stenographers,  for  the  purpose  of  carrying 
the  work  of  the  Division  of  Naturalization,  Bureau  of  Immigra- 
i  and  Naturalization,  provided  for  by  the  Act  of  Congress  ap- 
ved  June  twenty-ninth,  nineteen  hundred  and  six,  entitled  "An  Act 
establish  a  Pureau  of  Immigration  and  Naturalization  and  to  pro- 
e  for  a  uniform  rule  for  the  naturalization  of  aliens  throughout 
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the  United  States,"  and  for  their  actual  necessary  traveling  expenses 
while  absent  from  their  official  stations,  subject  to  such  rules  and 
regulations  as  the  Secretary  of  Commerce  and  Labor  may  prescribe; 
and  for  the  actual  necessary  traveling  expenses  of  the  officers  and 
employees  of  the  Division  of  Naturalization  in  Washington  while  ab- 
sent on  official  duty  outside  of  the  District  of  Columbia,  one  hundred 
and  twenty-five  thousand  dollars.  A  detailed  report  of  the  expendi- 
tures under  the  appropriations  for  this  service  shall  be  annually  sub- 
mitted to  Congress  at  the  beginning  of  each  regular  session  thereof. 
(35  Stat.  982.) 

These  were  provisions  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1910,  cited  above. 

The  appropriations  made  therein  and  the  accompanying  provisions  relate 
to  the  particular  fiscal  year  only,  but  the  requirement  of  a  report  of  the  ex- 
penditures under  the  appropriation  for  this  service,  to  be  submitted  annually, 
may  be  regarded  as  permanent.  Appropriations  for  similar  purposes  are  made 
in  the  subsequent  sundry  civil  appropriation  acts.  The  provisions  for  the 
fiscal  year  1917  were  made,  under  the  heading  "Naturalizatioii  Service,*'  by 
Act  July  1,  1916,  a  200,  §  1,  39  Stat 


CHAPTER  B 
The  Bureau  of  Labor  Statistics 

The  Department  of  Labor,  established  by  Act  June  13,  1888,  c.  389,  25 
Stat.  182,  which,  on  the  establishment  of  the  Department  of  Commerce  and 
Labor,  by  Act  Feb.  14,  1903,  c.  552,  32  Stat.  825,  was  by  section  4  of  that 
act  placed  under  the  jurisdiction  and  made  a  part  of  said  Department,  and 
which  was  designated  in  subsequent  acts  as  the  Bureau  of  Labor  in  that  de- 
partment, was  again  transferred,  on  the  creation  of  the  Department  of  Labor 
as  a  new  executive  department  by  Act  March  4,  1913,  c.  141,  37  Stat.  736, 
to  said  Department,  by  section  3  of  said  act,  to  be  known  thereafter  as  the 
Bureau  of  Labor  Statistics. 

This  chapter  includes  the   provisions  of  said  acts  and  subsequent  acts  re- 
lating to  said  former  Department  of  Labor  or  Bureau  of  Labor  which  re- 
main in  force  and  may  be  applicable  to  the  Bureau  of  Labor  Statistics  as 
a  bureau  of  the  Department  of  Labor. 
Sec.  Sec. 

944.  Designations    of    Bureau    and    of      947.  Commissioner;      appointment    and 
Commissioner   of    Labor    Statis-  term  of  office;    salary, 

tics;    powers  and  duties  of  for-      948.  Duties  of  Commissioner, 
mer  Commissioner  of  Labor  re-      949.  Bulletin  as  to  condition  of  Labor, 
tained;      administration-   of    act  etc. 

granting  compensation   to  injur-      950.  Bulletin    to    contain    abstract    of 
ed  employes  of  United  States.  statistics  of  certain  cities. 

946.  Powers  of  Bureau;    collection  and      951.  Reports  by  Commissioner. 

reports  of  statistics  of  labor  con-      952.  Reports  of  statistics  of  Labor,  etc., 
ditions,  etc.;   powers  of  Secretary  in  Hawaii. 

of  Labor.  953.  Laws   relating   to   former   Bureau 

946.  Former  Department  of  Labor;   de-  of  Labor   continued   in   force  so 

sign  and  duties.  far  as  applicable. 

§  944.  (Act  March  4,  1913,  c.  141,  §  3.)     Designations  of  Bureau 
and  of  Commissioner  of  Labor  Statistics;   powers  and  duties 
of  former  Commissioner  of  Labor  retained;  administration  of 
act   granting   compensation  to  injured   employes   of   United 
States. 
The  Bureau  of  Labor  shall  hereafter  be  known  as  the  Bureau 
of  Labor  Statistics,  and  the  Commissioner  of  the  Bureau  of  Labor 
shall  hereafter  be  known  as  the  Commissioner  of  Labor  Statistics ; 
and  all  the  powers  and  duties  heretofore  possessed  by  the  Commis- 
sioner of  Labor  shall  be  retained  and  exercised  by  the  Commis- 
sioner of  Labor  Statistics ;    and  the  administration  of  the  Act  of 
May  thirtieth,  nineteen  hundred  and  eight,  granting  to  certain  em- 
ployees of  the  United  States  the  right  to  receive  from  it  corapen- 
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sation  for  injuries  sustained  in  the  course  of  their  employment.  (37 
Stat.  737.) 

These  provisions  were  part  of  section  three  of  the  "Act  to  create  a  De- 
partment of  Labor"  cited  above. 

Previous  provisions  of  the  section,  transferring  the  Barean  of  Labor  and 
the  Commissioner  of  Labor  from  the  Department  of  Commerce  and  Labor 
to  (he  Department  of  Labor,  are  set  forth  ante,  {  934. 

The  dnties  of  the  Bureau  of  Labor  Statistics  were  prescribed,  and  the 
powers  of  the  Secretary  of  Labor  in  the  performance  thereof  were  defined,  by 
section  4  of  this  act,  post,  §  045. 

The  provisions  of  Act  May  30,  1908,  c.  236,  mentioned  in  this  section,  are 
set  forth  post,  IS  8923-8929. 

Provisions  relating  to  the  former  Department  of  Labor  and  Commissioner 
of  Labor,  and  prescribing  their  powers,  duties,  etc.,  are  set  forth  post,  §§ 
946-^53. 

§  945.  (Act  March  4,  1913,  c.  141,  §  4.)  Powers  of  -Bureau;  col- 
lection  and  reports  of  statistics  of  labor  conditions,  etc. ;  pow- 
ers of  Secretary  of  Labor. 

The  Bureau  of  Labor  Statistics,  under  the  direction  of  the  Secre- 
tary of  Labor,  shall  collect,  collate,  and  report  at  least  once  each 
year,  or  oftener  if  necessary,  full  and  complete  statistics  of  the 
conditions  of  labor  and  the  products  and  distribution  of  the  prod- 
ucts of  the  same,  and  to  this  end  said  Secretary  shall  have  power 
to  employ  any  or  either  of  the  bureaus  provided  for  his  depart- 
ment and  to  rearrange  such  statistical  work  and  to  distribute  or 
consolidate  the  same  as  may  be  deemed  desirable  in  the  public  in- 
terests; and  said  Secretary  shall  also  have  authority  to  call  upon 
other  departments  of  tl)e  Government  for  statistical  data  and  re- 
sults obtained  by  them ;  and  said  Secretary  of  Labor  may  collate; 
arrange,  and  publish  such  statistical  information  so  obtained  in 
such  manner  as  to  him  may  seem  wise.    {Z7  Stat.  737.) 

Before  the  transfer  of  the  Bureau  from  the  Department  of  Commerce  and 
Labor  to  this  Department  by  this  act,  certain  duties  of  the  Bureau,  pre- 
scribed by  Act  June  13,  1888,  c.  389,  §  7,  post,  §  948,  in  regard  to  ascertain- 
ing the  cost  of  production  in  foreign  countries  of  articles  dutiable  in  the  Unit- 
ed States,  w^ere  transferred  to  the  Bureau  of  Foreign  and  Domestic  Commerce, 
in  the  Department  of  Commerce  and  Labor,  in  connection  with  provisions  for 
consolidating  the  Bureau  of  Manufactures  and  the  Bureau  of  Statistics  in 
that  Department  into  said  Bureau  of  Foreign  and  Domestic  Commerce,  made 
by  Act  Aug.  23,  1912,  c.  350,  §  1,  ante,  %  873. 

Other  provisions  of  said  Act  June  13,  1888,  c.  389,  and  of  subsequent  acts, 
relating  to  the  former  Department  of  Labor  and  Commissioner  of  Labor, 
or  to  the  Bureau  of  Labor  in  the  Department  of  Commerce  and  Labor,  are 
set  forth  post,  §§  946-953. 

§  946.  (Act  June  13,  1888,  c.  389,  §  1.)  Former  Department  of 
Labor;  design  and  duties. 

There  shall  be  at  the  seat  of  Government  a  Department  of  Labor, 
the  general  design  and  duties  of  which  shall  be  to  acquire  and 
diffuse  among  the  people  of  the  United  States  useful  information 
on  subjects  connected  with  labor,  in  the  most  general  and  compre- 
hensive sense  of  that  word,  and  especially  upon  its  relation  to  cap- 
ital, the  hours  of  labor,  the  earnings  of  laboring  men  and  women, 
and  the  means  of  promoting  their  material,  social,  intellectual,  and 
moral  prosperity.     (25  Stat.  182.) 

This  was  the  first  section  of  the  act  to  establish  the  former  Department 
of  Labor,  which  was  afterwards  transferred  to  and  made  part  of  the  De- 
partment of  Commerce  and  Labor,  and  again  transferred  to  this  Department, 
to  be  known  as  the  Bureau  of  Labor  Statistics  therein,  as  stated  in  the  note 
at  the  beginning  of  this  chapter. 

Provisions  of  sections  2,  7,  8,  and  9  of  this  act,  relating  to  the  appoint- 
ment, etc.,  of  the  former  Commissioner  of  Labor  and  his  powers  and  duties 
in  said  former  Department  of  Labor,  which  may  be  applicable  to  the  Com- 
missioner of  Labor  Statistics,  are  set  forth  post,  S§  947,  948,  951,  953. 

Section  8  of  this  act  provided  for  a  chief  clerk  and  other  clerks  and  em- 
ployes, at  specified  salaries,  in  said  Department  of  Labor,  to  be  appointed  by 
the   Commissioner  of  Labor,   and   for  an  allowance  to  special   agents   for 
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traveling  expenses,  and  for  employment  of  temporary  experts,  assistants,  etc. 
The  power  of  appointment  thereby  vested  in  the  Commissioner  could  not  be 
exercised  by  him  after  the  transfer  of  the  Department  to  the  Department  of 
Commerce  and  Labor  and  subsequently  to  this  Department,  he  being  no  longer 
the  head  of  the  Department.  And  the  provisions  of  the  section  had  been 
practically  superseded  by  the  different  specific  provisions  for  clerks  and  em- 
ployes made  in  the  annual  appropriation  act,  each  act  providing  for  the  fiscal 
year  next  following.  They  were  also  superseded  by  the  provision  of  Act 
March  4,  1913,  c.  141,  creating  this  Department,  that  there  should  be  in  the 
Department  certain  officers  named,  "and  such  other  clerical  assistants,  m- 
spectors,  and  special  agents  as  may  from  time  to  time  be  provided  for  by 
Congress,"  made  by  section  2  of  the  act,  ante,  §  933. 

The  appropriations  for  the  Bureau  of  Labor  in  the  Department '  of  Com- 
merce and  Labor  for  the  fiscal  year  1914  were  by  Act  March  4,  1913,  c.  142,  { 
1,  37  Stat.  783,  and  were  made  available  for  expenditure  in  and  by  the  De- 
partment of  Labor  by  provisions  of  Act  May  1,  1913,  c.  1,  38  Stat.  2.  The 
appropriations  for  the  fiscal  year  1917  were  by  Act  May  10,  1916,  c.  117,  f  1, 
39  Stat. 

Said  appropriations  further  provided  for  allowances  to  special  agents  and 
employes  while  traveling,  and  for  employment  of  experts  and  temporary  as- 
sistants, such  as  were  authorized  by  this  section. 

Section  4  of  this  act  provided  that  during  the  absence  of  the  Commissioner, 
or  when  the  office  should  become  vacant,  the  chief  clerk  should  perform  the 
duties  of  Commissioner.  No  provision  for  a  chief  clerk  has  been  made  by 
recent  appropriations  for  the  Bureau,  but  instead  thereof,  provision  has  been 
made  for  a  *'Chief  Statistician,  who  shall  also  perform  the  duties  of  chief 
clerk,  $3,000." 

Section  5  of  this  act  related  to  the  bond  to  be  required  of  the  disbursing 
clerk  of  the  former  Department.  Recent  appropriations  have  made  no  provi- 
sion for  a  disbursing  clerk  for  the  Bureau,  and  a  disbursing  clerk  for  the 
Department  was  provided  for  by  the  act  creating  it,  Act  March  4,  1913,  c 
141,  §  2,  ante,  §  933. 

Section  6  of  this  act  provided  that  the  former  Commissioner  of  Labor 
should  have  charge  of  the  building,  property,  records,  etc.,  of  the  former  De- 
partment of  Labor.  It  was  superseded,  on  the  transfer  of  the  Bureau  to  the 
Department  of  Commerce  and  Labor,  by  provisions  of  Act  Feb.  14,  1903,  c. 
552,  establishing  that  Department,  giving  the  Secretary  of  Commerce  and 
Labor  charge  of  the  buildings,  property,  records,  etc,  of  the  Department, 
made  by  section  9  of  that  act,  ante,  §  861,  and  on  the  subsequent  transfer 
of  the  Bureau  to  this  Department,  by  similar  provisions  relating  to  the  Sec- 
retary of  Labor,  made  by  Act  March  4,  1913,  c.  141,  §  6,  ante,  §  936. 

Section  7  of  this  act  prescribed  the  duties  of  the  former  Commissioner  of 
Labor.  Certain  of  said  duties  were  transferred  to  the  Bureau  of  Foreign 
and  Domestic  Commerce  in  the  Department  of  Commerce  and  Labor,  in  con- 
nection with  the  provisions  establishing  said  Bureau  by  the  consolidation  of 
the  Bureau  of  Manufacturers  and  the  Bureau  of  Statistica  in  that  Depart- 
ment, by  provisions  of  Act  Aug.  23,  1912,  c.  350,  f  1,  ante,  §  873. 

§  947.  (Act  June  13,  1888,  c.  389,  §  2.)     Commissioner;   appoint- 
ment and  term  of  office ;  salary. 
The  Department  of  Labor  shall  be  under  the  charge  of  a  Com- 
missioner of  Labor,  who  shall  be  appointed  by  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate;  he  shall  hold  his 
office  for  four  years,  unless  sooner  removed,  and  shall  receive  a 
salary  of  five  thousand  dollars  per  annum.    (25  Stat.  182.) 
See  note  to  preceding  section  of  this  act,  ante,  §  946. 

The  Department  was  to  be  known  as  the  Bureau  of  Labor  Statistics,  and 
the  Commissioner  as  the  Commissioner  of  Labor  Statistics,  by  provisions  of 
Act  March  4,  1913,  c.  141,  §  3,  ante,  §  944. 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensation 
appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts  are 
repealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employ^  ap- 
propriated for  in  said  acts  are  to  constitute  the  rate  of  salary  or  compensa- 
tion of  such  officers  or  employes,  respectively,  until  otherwise  fixed  by  an  annual 
rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141,  f  6,  poet,  { 
3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appropriat- 
ed for  in  the  legislative,  executive,  and  judicial  appropriation  act  for  the  fiscal 
year  1916,  Act  March  4,  1915,  c.  141,  38  Stat.  1049,  are  established  and  con- 
tinued from  year  to  year  to  the  extent  that  they  are  appropriated  for  by  Con- 
gress, by  S  6  of  said  act,  post,  §  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by  any 
act  shall  be  available  for  payment  to  any  person  receiving  more  than  one  sal- 
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arj,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per  annum, 
with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  §  6,  as 
amended  by  Act  Aug.  29,  1916,  c.  417,  post,  §  3230a. 

§  948.  (Act  June  13,  1888,  c.  389,  §  7.)  Duties  of  Commissioner. 
The  Commissioner  of  Labor,  in  accordance  with  the  general  de- 
sign and  duties  referred  to  in  section  one  of  this  act,  [is  specially- 
charged  to  ascertain,  at  as  early  a  date  as  possible,  and  whenever 
industrial  changes  shall  make  it  essential,  the  cost  of  producing 
articles  at  the  time  dutiable  in  the  United  States,  in  leading  countries 
where  such  articles  are  produced,  by  fully-Specified  units  of  produc- 
tion, and  under  a  classification  showing  the  different  elements  of  cost, 
or  approximate  cost,  of  such  articles  of  production,  including  the 
wages  paid  in  such  industries  per  day,  week,  month,  or  year,  or  by 
the  piece;-  and  hours  employed  per  day;  and  the  profits  of  the  manu- 
facturers and  producers  of  such  articles;  and  the  comparative  cost 
of  living,  and  the  kind  of  living] .  It  shall  be  the  duty  of  the  Com- 
missioner also  to  ascertain  and  report  as  to  the  effect  of  the  customs 
laws,  and  the  effect  thereon  of  the  state  of  the  currency,  in  the 
United  States,  on  the  agricultural  industry,  especially  as  to  its  ef- 
fect on  mortgage  indebtedness  of  farmers ;  [and  what  articles  are 
controlled  by  Trusts,  or  other  combinations  of  capital,  business  op- 
erations, or  labor  and  what  effect  said  trusts,  or  other  combinations 
of  capital,  business  operations,  or  labor  have  on  production  and 
prices].  He  shall  also  establish  a  system  of  reports  by  which,  at 
intervals  of  not  less  than  two  years,  he  can  report  the  general  con- 
dition, so  far  as  production  is  concerned,  of  the  leading  industries 
of  the  country.  The  Commissioner  of  Labor  is  also  specially 
charged  to  investigate  the  causes  of,  and  facts  relating  to,  all  con- 
troversies and  disputes  between  employers  and  employees  as  they 
may  occur,  and  which  may  tend  to  interfere  with  the  welfare  of 
the  people  of  the  diflferent  States,  and  report  thereon  to  Congress. 
The  Commissioner  of  Labor  shall  also  obtain  such  information 
upon  the  various  subjects  committed  to  him  as  he  may  deem  desira- 
ble from  different  foreign  nations,  and  what,  if  any,  convict  made 
goods  are  imported  into  this  country,  and  if  so  from  whence. 
(25  Stat.  183.) 

See  notes  to  sections  1  and  2  of  this  act,  ante,  §{  946,  947. 

The  proYlsions  of  this  section  inclosed  in  brackets,  specially  charging  the 
former  Commissioner  of  Labor  to  ascertain  the  cost  in  other  countries  of 
producing  articles  dutiable  in  the  United  States,  etc.,  and  making  it  his  duty 
to  ascertain  and  report  what  articles  are  controlled  by  trusts,  etc.,  and  the 
effect  of  said  trusts,  etc.,  on  production  and  prices,  were  superseded  by  the 
transfer  of  the  duties  therein  prescribed  to  the  Bureau  of  Foreign  and  Domes- 
tic Commerce  in  the  Department  of  Commerce  and  Labor,  before  the  trans- 
fer of  this  Bureau  from  that  Department,  in  connection  with  provisions  con- 
solidating the  Bureau  of  Manufactures  and  the  Bureau  of  Statistics  into  said 
Bureau  of  Foreign  and  Domestic  Commerce,  by  Act  Aug.  23,  1912,  c  350,  §  1,. 
ante,  $  873. 

The  Department  was  to  be  known  as  the  Bureau  of  Labor  Statistics,  and 
the  Commissioner  as  the  Commissioner  of  Labor  Statistics,  by  provisions  of 
Act  March  4,  1913,  c.  141,  {  3,  ante,  f  944. 

§  949.  (Act  March  2,  1895,  c.  177,  §  1.)     Bulletin  as  to  condition 
of  Labor,  etc. 

The  Commissioner  of  Labor  is  hereby  authorized  to  prepare  and 
publish  a  bulletin  of  the  Department  of  Labor,  as  to  the  condition 
of  labor  in  this  and  other  countries,  condensations  of  State  and 
foreign  labor  reports,  facts  as  to  conditions  of  employment,  and 
such  other  facts  as  may  be  deemed  of  value  to  the  industrial  inter- 
ests of  the  country,  and  there  shall  be  printed  one  edition  of  not 
exceeding  ten  thousand  copies  of  each  issue  of  said  bulletin  for 
distribution  by  the  Department  of  Labor.     (28  Stat.  805.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriation 
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acts,  accompanying  appropriations  for  the  former  Department  of  Labor  for 
the  fiscal  year  1896,  cited  above. 

The  Department  was  to  be  known  as  the  Bureau  of  Labor  Statistics,  and 
the  Commissioner  as  the  Commissioner  of  Labor  Statistics,  by  provisions  of 
Act  March  4,  1913,  c.  141,  §  3,  ante,  §  944. 

The  Commissioner  was  authorized  to  compile,  as  part  of  the  bulletin  of  the 
Department,  an  abstract  of  the  main  features  of  the  official  statistics  of 
cities  having  over  30,000  iwpulation,  by  a  prb vision  of  Act  July  1,  1898,  c. 
546,  §  1,  post,  §  950. 

The  printing  of  extra  copies  of  the  Bulletin  was  provided  for  by  Act  June 
6,  1900,  c.  791,  §  1,  post,  §  7107. 

§  950.  (Act  July  1,  1898,  c.  546,  §  1.)     Bulletin  to  contain  abstract 

of  statistics  of  certain  cities. 
The  Commissioner  of  Labor  is  authorized  to  compile  and  publish 
annually,  as  a  part  of  the  Bulletin  of  the  Department  of  Labor,  an 
abstract  of  the  main  features  of  the  official  statistics  of  the  cities  of 
the  United  States  having  over  thirty  thousand  population.  (30 
Stat.  648.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1899,  cited  above. 

See  notes  to  provision  of  Act  March  2,  1895,  c.  177,  §  1,  ante,  §  949. 

§  95L  (Act  June  13,  1888,  c.  389,  §  8.)  Reports  by  Commissioner. 
The  Commissioner  of  Labor  shall  annually  make  a  report  in 
writing  to  the  President  and  Congress,  of  the  information  collected 
and  collated  by  him,  and  containing  such  recommendations  as  he 
may  deem  calculated  to  promote  the  efficiency  of  the  Department. 
He  is  also  authorized  to  make  special  reports  on  particular  subjects 
whenever  required  to  do  so  by  the  President  or  either  House  of 
Congress,  or  when  he  shall  think  the  subjects  in  his  charge  requires 
it.  He  shall,  on  or  before  the  fifteenth  day  of  December  in  each  year, 
make  a  report  in  detail  to  Congress  of  all  moneys  expended  under  his 
direction  during  the  preceding  fiscal  year.  (25  Stat.  183.) 

See  notes  to  sections  1  and  2  of  this  act,  ante,  §S  946,  947. 

The  Department  was  to  be  known  as  the  Bureau  of  Labor  Statistics,  and 
the  Commissioner  as  the  Commissioner  of  Labor  Statistics,  by  provisions  of 
Act  March  4,  1913,  c.  141,  §  3,  ante,  §  944. 

Provisions  for  the  printing  and  distribution  of  the  reports  of  the  Commis- 
sioner of  Labor  were  made  by  the  Printing  and  Binding  Act  of  Jan.  12,  1895, 
c.  23,  §  73,  par.  16,  post,  §  7068. 

A  bound  copy  of  the  Congressional  Record  was  to  be  furnished  gratuitously 
to  the  Department  of  Labor  by  an  amendment  of  the  Printing  and  Binding 
Act  of  Jan.  12,  1895,  c.  23,  §  73,  par.  55,  by  Act  Jan.  30.  1903,  c.  338,  to  read 
as  set  forth  post,  §  7090. 

§  952.  (Act  April  30,  1900,  c.  339,  §  76,  as  amended.  Act  April  8, 
1904,  c.  948.)     Reports  of  statistics  of  Labor,  etc.,  in  Hawaii. 

It  shall  be  the  duty  of  the  United  States  Commissioner  of  Labor 
to  collect,  assort,  arrange,  and  present  in  reports  in  nineteen  hun- 
dred and  five,  and  every  five  years  thereafter,  statistical  details 
relating  to  all  departments  of  labor  in  the  Territory  of  Hawaii, 
especially  in  relation  to  the  commercial,  industrial,  social,  educa- 
tional, and  sanitary  condition  of  the  laboring  classes,  and  to  all 
such  other  subjects  as  Congress  may  by  law  direct.  The  said 
Commissioner  is  especially  charged  to  ascertain  the  highest,  low- 
I H  est  and  average  number  of  employees  engaged  in  the  various  indus- 

i|  tries  in  the  Territory,  to  be  classified  as  to  nativity,  sex,  hours  of 

labor,  and  conditions  of  employment,  and  to  report  the  same  to 
Congress.    (31  Stat.  155.    33  Stat.  164.) 

These  provisions  were  part  of  section  76  of  the  act  entitled  "An  act  to  pro- 
vide a  government  for  the  Territory  of  Hawaii,"  as  amended  to  read  as  set 
forth  here  by  Act  April  8,  1904,  c.  948,  cited  above. 

The  Commissioner  of  Labor  was  to  be  known  as  the  Commissioner  of 
Labor  Statistics,  by  a  provision  of  Act  March  4,  1913,  c.  141,  {  1,  ante,  f 
944. 
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3.  (Act  June  13,  1888,  c.  389,  §  9.)  Laws  relating  to  former 
Bureau  of  Labor  continued  in  force  so  far  as  applicable. 
11  laws  and  parts  of  laws  relating  to  the  Bureau  of  Labor  cre- 
under  the  act  of  Congress  approved  June  twenty-seventh, 
teen  hundred  and  eighty-four,  so  far  as  the  same  are  applicable 
not  in  conflict  with  this  act,  and  only  so  far,  are  continued 
ill  force  and  effect.     (25  Stat.  183.) 

See  notes  to  sections  1  and  2  of  this  act,  ante,  §§  946,  947. 

Act  June  27,  1884,  c.  127,  23  Stat  60,  mentioned  in  this  section,  which 

3tablished  the  Bureau  of  Labor,  was  superseded  by  this  act 

Further  provisions  of  this  section,  for  the  transfer  of  the  clerks  and  em- 

loy^s,  and  the  library,   records,  and  property  of  the  former  Bureau  to  the 

department  of  Labor,  and  that,  on  the  organization  of  the  Department,  the 

motions  of  the  Bureau  should  cease,  are  omitted  here,  as  temporary  merely, 

Dd  executed. 


CHAPTER  C 


The  Bureau  of  Immigration 


The  office  of  Superintendent  of  Immigration  in  the  Treasury  Department 
ras  created  by  Act  March  3,  1891,  c.  551,  §  7,  26  Stat.  1085,  and  the  Su- 
erintendent  was  designated  Commissioner-General  of  Immigration,  under  the 
eading  "Bureau  of  Immigration,"  by  Act  March  2,  1895,  c.  177,  §  1,  28  Stat 
80.  The  Commissioner-General  and  the  Bureau  of  Immigration  were  trans- 
erred  to  the  Department  of  Commerce  and  Labor  by  the  act  establishing 
bat  Department,  Act  Feb.  14,  1903,  c.  552,  §  4,  ante,  §  857.  Thereafter  the 
esignation  of  the  Bureau  was  changed  to  Bureau  of  Immigration  and  Natu- 
alization  by  Act  June  29,  1906,  c.  3592,  §  1,  34  Stat  596.  On  the  creation 
f  the  Department  of  Labor  by  Act  March  4,  1913,  c.  141,  37  Stat.  736,  the 
(ureau  of  Immigration  and  Naturalization  was  transferred  to  the  Department 
f  Labor,  and  the  Bureau  was  divided  into  two  Bureaus,  to  be  known  there- 
fter  as  the  Bureau  of  Immigration  and  the  Bureau  of  Naturalization. 

This  chapter  includes  the  provisions  of  said  acts  and  those  of  other  acts 
rhich  remain  in  force  and  may  be  applicable  to  the  Bureau  of  Immigra- 
ion  in  the  Department  of  Labor. 

Sec. 

958.  Refunding  head  tax  erroneously 
collected. 

959.  Duties  and  powers  of  Commission- 
er-General as  to  administration 
of  immigration  laws;  regulations; 
contracts;  detail  of  immigration 
officers. 

960.  Division  of  Information  in  Bu- 
reau; distribution  of  aliens  ad- 
mitted among  the  several  States; 
agents  of  States  at  immigrant 
stations. 

960a.  Motor  vehicles  for  enforcement  of 
immigration  and  Chinese  exclu- 
sion laws;  purchase,  etc.,  pay- 
ment for. 


Former  office  of  Superintendent  of 
Immigration  in  Treasury  Depart- 
ment; salary;  status;  reports; 
office  accommodations ;   clerks. 

Bureau  of  Immigration;  Superin- 
tendent designated  Commission- 
er-General of  Immigration;  du- 
ties as  to  administration  of  alien 
contract-labor  laws. 

Duties  of  Commissioner-General  as 
to  administration  of  Chinese  ex- 
clusion law  and  of  acts  regulat- 
ing immigration. 

Amendment  /of  Act  March  3,  1903, 
c.  1012,  and  prior  acts  relating 
to  alien  immigration. 


)4.  (Act  March  3,  1891,  c.  551,  §  7.)  Former  office  of  Superin- 
tendent of  Immigration  in  Treasury  Department;  salary;  stat- 
us; reports;  office  accommodations;  clerks, 
he  office  of  superintendent  of  immigration  is  hereby  created  and 
blished,  and  the  President,  by  and  with  the  advice  and  con- 
:  of  the  Senate,  is  authorized  and  directed  to  appoint  such  officer^ 
>se  salary  shall  be  four  thousand  dollars  per  annum,  payable 
ithly.  The  superintendent  of  immigration  shall  be  an  officer  in 
Treasury  Department,  under  the  control  and  supervision  of 
Secretary  of  the  Treasury,  to  whom  he  shall  make  annual  re- 
:s  in  writing  of  the  transactions  of  his  office,  together  with  such 
:ial  reports,  in  writing,  as  the  Secretary  of  the  Treasury  shall 
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rec^src  The  Secretary  shall  provide  the  superiiitaident  with  a  suit- 
2b'jt  famished  office  in  the  dty  of  Washington,  and  with  snch  books 
of  record  and  facilities  for  the  discharge  of  the  duties  of  his  office 
as  maj  be  necessary.  He  shall  have  a  chief  derk,  at  a  salary  of 
two  thousand  dollars  per  anmini,  and  two  first-class  derks.  (26 
Sut.  10g5.) 

Tbis  aeetkiB  wmm  put  of  the  Tminignitioe  Act  of  18B1,  <9toi  abov«. 

Tbe  STjpefiBteBdait  of  Iwinigntkia  w»s  designated  O—Tri^noper-Oeneral 
of  f  maoi^xatkiA  bj  a  prvrinon,  mder  tke  heading  ^Bareaa  of  Lmadsration,'' 
of  A<et  Mmi^  2,  1«I5,  c  177,  f  1^  post,  i  dSo. 

The  CoomiiaBOoer-Oeceral,  the  oooimisnoiien  of  immisntiqn,  the  Bnreaa 
of  Immijgr^tion^  and  the  Immigration  Serrke  at  large,  veie  tzansfierred  from 
tke  TreajRiTy  Department  to  the  Department  of  Commerce  and  I^bor,  by 
prvrisiMUl  of  Act  Feb.  14,  1903,  H  4,  10,  ante,  tf  8^,  SaO. 

^»ib***}oent  to  roch  tTanrfer,  bj  Re«.  April  28,  1904,  No.  34,  post,  f  ^7,  the 
wordi  '*8<'Cr*tary  of  the  Treasary,"  wbererer  nsed  in  the  Immigratioii  Act  of 
Marefa  3,  1908,  or  in  amendments  thereto,  or  in  prior  acts  in  ration  to  alien 
immigration,  were  stricken  oot,  and  the  words  ^^Secretarr  of  C'lnmerce  and 
Labor^  inserted  in  lien  thereof. 

On  the  creation  of  the  Department  of  Labor  by  Act  March  4,  1913,  c. 
141,  the  Bareaa  was  transferred  to  the  Department  of  Labor  by  section  3  <^ 
•aid  act,  ante,  f  934,  and  all  laws  prescribing  the  work  and  defining  the 
duties  of  the  sereral  Bureaus,  etc,  transferred  to  the  Departmoit  were  to 
remalo  in  force,  to  be  execated  onder  the  direction  of  the  Secretary  of  Labor, 
by  provisions  of  section  6  of  said  act,  ante,  f  936. 

Other  provisions  relating  to  the  duties  of  the  Gommissioner-Oeneral,  of 
Act  March  2,  181>5,  c.  177,  §  1,  Act  Jane  6,  1900,  c  791,  i  1«  and  Act  Feb. 
20,  1907,  c  1134,  I  22,  are  set  forth  post,  H  955,  ^6,  959. 

Instead  of  the  provisions  of  this  section  relating  to  the  salaries  of  tiie 
Huperintendent  of  Immigration  and  chief  clerh,  and  for  other  derks,  recent 
Appropriations  provide  for  the  Ck>mmissioner-General,  $5,000,  for  an  assistant 
commissioner-general,  wbo  shall  also  act  as  chief  clerk  and  actuary,  $3,500, 
and  for  other  officers,  clerks,  and  employes.  The  provisions  for  the  tiscsl 
year  1914,  for  the  Bureau  in  the  Department  of  Commerce  and  Labor,  were 
by  Act  March  4,  1913,  c.  142,  i  1,  37  Stat  786,  and  were  made  avaiUble  for 
<expendi tares  in  and  by  the  Department  of  Labor  by  provisions  of  Act  May 
1,  1913,  c.  1,  38  sut.  2.  The  provisions  for  the  fiscal  year  1917,  for  the 
Bureau  in  the  Department  of  Labor,  were  by  Act  May  10,  1916,  c  117,  f  1, 
39  Htat 

All  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensa- 
tion approfirioted  by  the  legislative,  executive,  and  judicial  appropriation  acts 
are  r<f pealed,  and  the  rates  of  salaries  or  compensation  of  officers  or  employ^ 
appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary  or  com- 
peusatfon  of  such  officers  or  employes,  respectively,  until  otherwise  fixed  by 
an  annuel  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c  141,  f 
6,  post,  f  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  kct  for 
the  fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat.  1049,  are  established 
and  continued  from  year  to  year  to  the  extent  that  they  are  appropriated 
for  by  Congress,  by  S  <^  of  said  act,  post,  §  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by 
any  act  shall  be  available  for  payment  to  any  person  receiving  more  than 
one  salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per 
annum,  with  certain  enumerated  exceptions,  by  Act  May  10, 1916,  c.  117,  f  6, 
as  amended  by  Act  Aug.  29,  1916,  c.  417,  post.  §  3230a. 

Notes  of  Deoisiona 


Who    may    appoint    Inspectors.— In- 

sportors  of  Immigration,  under  this 
section  are  to  be  appointed  by  the  sec* 
rotary  of  the  treasury,  and  not  by  the 
superintendent  of  immigration.  Nishi- 
tiiura  ICklu  v.  U.  S.  (1892)  12  Sup. 
(M.  J<:m,  830,  142  U.  S.  651,  35  L.  Ed. 
1140. 

Payment  of  talaries.— The  salaries  of 
the  Superintendent  of  Immigration  and 
of  his  clorical  assistants  authorized  by 
this  section  may  bo  paid  by  the  Sec- 
retary of  the  Treasury  out  of  the  im- 
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migration  fund  created  junder  section 
1  of  Act  Aug.  3,  1882,  22  Stat  214. 
(1891)  20  Op.  Atty.  Gen.  69. 

Jurisdiction  of  offense^— Under  this 
section,  as  amended  by  Act  March  2, 
1895,  post,  I  955,  District  Court  for 
District  of  Washington  held  without  ju- 
risdiction of  prosecution  for  failing  to 
file  statement  required  by  Act  June  25, 
1910,  §  6,  post.  §  8817.  U^  S.  v.  Lom- 
bard© (D.  C.  1915)  228  Fed.  980. 

Cited  without  definite  application, 
U.    S.    ex    reL    Turner    y.    Williams 
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04)  24  Sup.  Ct  719.  722,  194  U.  S. 
),  48  L.  Ed.  979;  Lapina  v.  Wil- 
118  (1914)  S4  Sup.  Ct  196^  197,  199, 


232  U.  S.  78,  58  L.  Ed.  515;  Warren 
V.  U.  S.  (1893)  58  Fed.  559,  560,  7  O. 
O.  A.  368. 


9SS.  (Act  March  2,  1895,  c.  177,  §  1.)  Bureau  of  Immigration; 
Superintendent  designated  Commissioner-General  of  Immigra- 
tion; duties  as  to  administration  of  alien  contract-labor  laws. 
Bureau  of  Immigration :  For  Superintendent  of  Immigration,  who 
ill  hereafter  be  designated  as  Commissioner-General  of  Immigra- 
n,  and,  in  addition  to  his  other  duties,  shall  have  charge,  under 
*  [Secretary  of  the  Treasury],  of  the  administration  of  the  alien 
n tract-labor  laws,  four  thousand  dollars.    (28  Stat.  780.) 

This  was  a  provision,  accompanying  appropriations  for  the  Bureau  of  Im- 
migration in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1896,  cited  above. 

The  words  of  this  provision  inclosed  in  brackets,  "Secretary  of  the  Treas- 
ury," were  stricken  out,  and  the  words  "Secretary  of  Commerce  and  Labor," 
were  inserted  in  lieu  thereof,  by  Res.  April  28»  1904,  No.  34,  post,  §  957. 
But  on  the  transfer  of  the  Bureau  to  the  Department  of  Labor,  by  Act  March 
4,  1913,  c.  141,  the  laws  prescribing  the  work  and  defining  the  duties  of  the 
Bureau  were  to  be  executed  by  the  Secretary  of  Labor,  by  a  provision  of 
■ection  6  of  said  act,  ante,  S  936. 
See  notes  to  Act  March  8,  1891,  c  551,  §  7,  ante,  §  954. 

Notes  of  Deoisloiui 


ing  to  file  statement  required  by  Act 
June  25,  1910,  §  6,  post,  §  8817.  U.  S. 
V.   Lombard©    (D.   O.    1915)   228   Fed. 


urisdictlon  of  offense.— Under  Act 
rch  3,  1891,  §  7,  ante,  §  954,  as 
ended  by  this  section.  District  Court 
District  of  Washington  held  with- 
:  jurisdiction  of  prosecution  for  faU- 

956.  (Act  June  6,  1900,  c.  791,  §  1.)  Duties  of  Commissioner- 
General,  as  to  administration  of  Chinese  exclusion  law  and  of 
acts  regulating  immigration. 

Hereafter  the  Commissioner-General  of  Immigration,  in  addition 
his  other  duties,  shall  have  charge  of  the  administration  of  the 
unese  exclusion  law  and  of  the  various  Acts  regelating  immigra- 
m  into  the  United  States,  its  Territories,  and  the  District  of 
dumbia,  under  the  supervision  and  direction  of  the  [Secretary  of 
e  Treasury].     (31  Stat.  611.) 

This  was  part  of  a  proviso  following  appropriations  for  enforcement  of  the 
Chinese  Exclusion  Act  and  alien  contract-labor  laws,  in  the  sundry  civil 
appropriation  act  for  the  fiscal  year  1901,  cited  above. 

The  words  of  this  provision  inclosed  in  brackets,  "Secretary  of  the  Treas- 
ury," were  stricken  out,  and  the  words  "Secretary  of  Commerce  and  Labor," 
were  inserted  in  lieu  thereof,  by  Res.  April  28,  1904,  No.  34,  post,  S  957.  But 
on  the  transfer  of  the  Bureau  to  the  Department  of  Labor,  by  Act  March 
4,  1913,  c.  141,  the  laws  prescribing  the  work  and  defining  the  duties  of  the 
Bureau  were  to  be  executed  by  the  Secretary  of  Labor,  by  a  provision  of 
section  6  of  said  act,  ante,  §  936.  , 

Further  provisions  as  to  the  duties  of  the  Commissioner-General  in  the  ad- 
ministration of  the  immigration  laws  were  contained  in  Act  Feb.  20,  1907,  c. 
1134,  §  22,  post,  I  959. 
See  notes  to  Act  March  3,  1891,  c.  551,  {  7,  ante,  §  954. 

957.  (Res.  April  28,  1904,  No.  34.)  Amendment  of  Act  March 
3,  1903,  c.  1012,  and  prior  acts  relating  to  alien  immigration. 

That  the  words  "Secretary  of  the  Treasury,"  wherever  used  in 
e  Act  entitled  "An  Act  to  regulate  the  immigration  of  aliens  into 
e  United  States,"  approved  March  third,  nineteen  hundred  and 
ree,  or  in  amendments  thereto,  or  in  prior  Acts  in  relation  to  alien  im- 
gration,  be  stricken  out,  and  the  words  "Secretary  of  Commerce  and 
ibor"  inserted  in  lieu  thereof.    (33  Stat.  591.) 

Said  Act  March  3,  1903,  c.  1012,  except  section  34  thereof,  was  repealed 
by  Act  Feb.  20,  1907,  c.  1134,  §  43,  post,  §  4289,  other  sections  of  which 
act  contained  provisions  covering  the  subjects  of  those  so  repealed. 

By  Act  March  3,  1903,  c.  1012,  32  Stat.  1213,  mentioned  in  this  resolu- 
tion, the  provisions  of  that  act  were  to  be  executed  by  the  Secretary  of  the 
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Treasury  or  by  the  Commissioner-General  of  Immigration  under  the  direction 
or  with  the  approval  of  the  Secretary  of  the  Treasury.  But  before  the  pas- 
sage of  that  act,  the  Commissioner-General,  the  Commissioners  of  Immigration, 
the  Bureau  of  Immigration,  and  the  Immigration  Service  at  large,  had  been 
transferred  from  the  Treasury  Department  to  the  Department  of  Commerce 
and  Labor,  and  the  duties  and  powers  possessed  or  exercised  by  the  Secretary 
of  the  Treasury  in  and  over  that  Bureau  and  branch  of  the  public  service, 
etc.,  had  been  vested  in  the  head  of  the  Department  of  Commerce  and  Labor, 
by  the  act  establishing  that  Department,  Act  Feb.  14,  1903,  c.  552,  §§  4,  10, 
ante,  §§  857,  859.  The  amendment  of  said  Act  March  3,  1903,  c.  1012,  and 
of  prior  acts,  by  this  resolution,  made  those  acts  conform  to  the  changes  by 
such  transfer  of  the  Bureau  and  the  Immigration  Service,  by  substituting 
for  the  Secretary  of  the  Treasury  in  their  provisions,  the  Secretary  of  .Com- 
merce and  Labor.  But  on  the  transfer  of  the  Bureau  to  the  Department 
of  Labor,  by  Act  March  4,  1913,  c.  141,  the  laws  prescribing  the  work  and 
defining  the  duties  of  the  bureaus,  etc.,  or  branches  of  the  public  service  so 
transferred,  were  to  be  executed  by  the  Secretary  of  Labor,  by  a  provi- 
sion of  section  6  of  said  act,  ante,  §  936. 

§  958.  (Act  Feb.  3,  1905,  c.  297,  §  1.)  Refunding  head  tax  errone- 
ously collected. 
The  Commissioner-General  of  Immigration,  with  the  approval  of 
the  Secretary  of  Commerce  and  Labor,  shall  have  power  to  refund 
head  tax  heretofore  and  hereafter  collected  under  section  one  of  the 
immigration  Act  approved  March  third,  nineteen  hundred  and 
three,  upon  presentation  of  evidence  showing  conclusively  that 
such  collection  was  erroneously  made.     (33  Stat.  684.) 

This  was  a  proviso  annexed  to  an  appropriation  for  the  Bureau  of  Immi- 
gration in  the  legislative,  executive,  and  judicial  appropriation  act  for  the 
fiscal  year  1906,  cited  above. 

Act  March  3,  1903,  c.  1012,  §  1,  mentioned  in  this  section,  authorizing  the 
collection  of  head  tax  on  alien  passengers  from  foreign  ports,  was  repealed, 
and  similar  provisions  re-enacted  by  Act  Feb.  20,  1907,  c  1134,  §{  1,  43,  post, 
§{  4242,  4289. 

§  959.  (Act  Feb.  20,  1907,  c.  1134,  §  22.)  Duties  and  powers  of 
Commissioner-General  as  to  administration  of  immigration 
laws;  regulations;  contracts;  detail  of  immigration  ofEcers. 
The  Commissioner-General  of  Immigration,  in  addition  to  such 
other  duties  as  may  by  law  be  assigned  to  him,  shall,  under  the 
direction  of  the  Secretary  of  Commerce  and  Labor,  have  charge 
of  the  administration  of  all  laws  relating  to  the  immigration  of 
aliens  into  the  United  States,  and  shall  have  the  control,  direction,  and 
supervision  of  all  officers,  clerks,  and  employees  appointed  thereun- 
der. He  shall  establish  such  rules  and  regulations,  prescribe  such 
forms  of  bond,  reports,  entries,  and  other  papers,  and  shall  issue 
from  time  to  time  such  instructions,  not  inconsistent  with  law,  as 
he  shall  deem  best  calculated  for  carrying  out  the  provisions  of  this 
Act  and  for  protecting  the  United  States  and  aliens  migrating  there- 
to from  fraud  and  loss,  and  shall  have  authority  to  enter  into  con- 
tract for  the  support  and  relief  of  such  aliens  as  may  fall  into  dis- 
tress or  need  public  aid ;  all  under  the  direction  or  with  the  approval 
of  the  Secretary  of  Commerce  and  Labor.  And  it  shall  be  the  duty  of 
the  Commissioner-General  of  Immigration  to  detail  officers  of  the 
immigration  service  from  time  to  time  as  may  be  necessary,  in  his 
judgment,  to  secure  information  as  to  the  number  of  aliens  detained  in 
the  penal,  reformatory,  and  charitable  institutions  (public  and  private) 
of  the  several  States  and  Territories,  the  District  of  Columbia,  and 
other  territory  of  the  United  States  and  to  inform  the  officers  of 
such  institutions  of  the  provisions  of  law  in  relation  to  the  deporta- 
tion of  aliens  who  have  become  public  charges :  Provided,  That  the 
Commissioner-General  of  Immigration  may,  with  the  approval  of  the 
Secretary  of  Commerce  and  Labor,  whenever  in  his  judgment  such  ac- 
tion may  be  necessary  to  accomplish  the  purposes  of  this  Act,  detail  im- 
migration officers,  and  also  surgeons,  in  accordance  with  the  provi- 
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sions  of  section  seventeen,  for  service  in  foreign  countries.     (34 
Stat.  905.) 

This  section  and  the  section  next  following  were  sections  22  and  40  of  the 
Immigration  Act  of  1907,  entitled  "An  act  to  regulate  the  immigration  of 
aliens  into  the  United  States,"  cited  above.  Other  sections  of  the  act  are  set 
forth  under  Title  XXIX.  "Immigration,"  c.  A,  §§  4242^289. 

Provisions  similar  to  those  of  this  section  were  made  by  Act  March  3,  1903, 
c  1012,  §  22,  32  Stat  1219,  repealed  by  section  43  of  this  act,  post,  |  4289. 

A  Division  of  Information  in  the  Bureau  was  authorized  and  its  duties 
prescribed  by  section  40  of  this  act,  post,  §  960. 

Provisions  for  the  punishment  of  the  transportation  in  interstate  or  for- 
eign commerce  of  women  or  girls  for  the  purpose  of  prostitution  or  debauch- 
ery or  other  immoral  purpose,  and  designating  the  Commissioner-General  of 
Immigration  as  the  authority  of  the  United  States  to  receive  and  centralize 
information  concerning  the  procuration  of  alien  women  and  girls  with  a  view 
to  their  debauchery,  and  prescribing  his  duties  in  that  regard,  in  pursuance  of 
the  international  agreement  for  the  suppression  of  the  white-slave  traffic,  are 
.  contained  in  the  White-Slave  Traffic  Act  of  June  25,  1910,  c.  395,  §  6,  post,  | 
8817. 

Provisions  for  detailing  immigrant  inspectors  and  other  officers  for  service 
at  Washington,  made  by  Act  March  2,  1895,  c.  177,  §  1,  Act  June  6,  1900,  c. 
791,  §  1,  and  Act  March  3,  1901,  c.  853,  §  1,  are  set  forth  ante,  §§  937-939. 


Notes  of 

Effect  of  rules.— Rules  and  regula- 
tions in  pursuance  of  this  section  have 
been  established  for  the  enforcement 
of  tiie  law,  and  such  rules  and  regula- 
tions have  the  force  and  effect  of  the 
act  itself.  U.  S.  v.  Sibray  (C.  C.  1910) 
178  Fed.  144,  reversed  (1911)  185  Fed. 
401,  107  C.  C.  A.  483. 


Declsioiui 

Cited    without'  definite    application, 

U.  S.  V.  Holland-America  line  (1914) 
212  Fed.  116,  128  C.  C.  A.  632;  Ex 
parte  Li  Dick  (D.  O.  1909)  174  Fed. 
674;  In  re  Rhagat  Singh  (D.  a  1913) 
209  Fed.  700,  703. 


§  960.  (Act  Feb.  20,  1907,  c.  1134,  §  40.)     Division  of  Information 
in  Bureau;   distribution  of  aliens  admitted  among  the  several 
States;    agents  of  States  at  immigrant  stations. 
Authority  is  hereby  given  the  Commissioner-General  of  Immigra- 
tion to  establish,  under  the  direction  and  control  of  the  Secretary 
of  Commerce  and  Ivabor,  a  division  of  information  in  the  Bureau 
<?^ /mmigration  and  Naturalization;   and  the  Secretary  of  Commerce 
Bnd  Labor  shall  provide  such  clerical  assistance  as  may  be  necessary. 
ft  s/iall  be  the  duty  of  said  division  to  promote  a  beneficial  distribution 
of  aliens  admitted  into  the  United  States  among  the  several  States  and 
^^^ritories  desiring  immigration.     Correspondence  shall  be  had  with 
"^^  proper  officials  of  the  States  and  Territories,  and  said  division  shall 
^^^h^r  from  all   available  sources  useful  information  regarding  the 
Ef^^^^J  rces,  products,   and   physical  characteristics  of  each   State  and 
^^^itory,  and  shall  publish  such  information  in  different  languages 
^-^      ciistribute  the  publications  among  all  admitted  aliens  who  may 
^^^      for   such  information  at  the  immigrant  stations   of  the  United 
^3.t:^3  and  to  such  other  persons  as  may  desire  the  same.    When  any 
^t^t:^     or   Territory  appoints  and  maintains  an   agent   or  agents   to 
g^F^^^sent  it  at  any  of  the  immigrant  stations  of  the  United  States, 
r?^^^     agents  shall,  under  regulations  prescribed  by  the  Commissioner- 

Oex-i^^^j  Qf  Immigration,  subject  to  the  approval  of  the  Secretary  of 


-  ^      ^'^rnerce  and  Labor,  have  access  to  aliens  who  have  been  admitted 

J        '•^We  United  States  for  the  purpose  of  presenting,  either  orally  or 

^Q    '^^^r-iting,  the  special  inducements  offered  by  such  State  or  Territory 

5j^     ^liens  to  settle  therein.     While  on  duty  at  any  immigrant  station 

Q^^^      agents  shall  be  subject  to  all  the  regulations  prescribed  by  the 


»iiissioner-General  of  Immigration,  who,  with  the  approval  of  the 
^^^;;^*  ^tary  of  Commerce  and  Labor,  may,  for  violation  of  any  such 


><^rcr 


|:>^^^^ Ji.  ^tions,  deny  to  the  agent  guilty  of  such  violation  any  of  the 
^^    -leges  herein  granted.     (34  Stat.  909.) 
See  notes  to  section  22  of  this  act,  ante,  §  959. 
X)etailed  estimates  for  appropriations  for  additional  assistants,  clerical  and 
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otherwise,  for  the  Division  of  Information,  were  required  by  a  provision  of 
Act  March  4,  1907,  c.  2918,  {  1,  post,  §  6730. 

Provisions  for  printing  the  annual  reports  of  the  Bureau  were  made  by  Res. 
March  8,  1905,  No.  33,  post,  §  7137. 

Annual  appropriations  for  the  Division  of  Information  established  by  this 
act  are  made  by  the  legislative,  executive,  and  judicial  appropriation  acts. 
The  provisions  for  the  fiscal  year  1917,  for  a  chief  of  division,  $3,500,  as- 
sistant chief  of  division,  $2,500,  and  clerks  of  various  classes,  etc.,  were  by 
Act  May  10.  1916,  c.  117,  f  1,  39  Stat 

§  960a.  (Act  July  1,  1916,  c.  209,  §  1.)    Motor  vehicles  for  enforce- 
ment of  immigration  and  Chinese  exclusion  laws;   purchase, 
etc.,  payment  for. 
The  purchase,  use,  maintenance,  and  operation  of  horses  and 
motor  vehicles  required  in  the  enforcement  of  the  immigration  and 
Chinese  exclusion  laws  outside  of  the  District  of  Columbia  may  be 
contracted  for  and  the  cost  thereof  paid  from  the  appropriation  for 
the  execution  of  those  laws,  under  such  terms  and  conditions  as 
the  Secretary  of  Labor  may  prescribe.    (39  Stat.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1917,  cited  above. 


CHAPTER  D 
The  Bureau  of  Naturalization 

The  designation  of  the  Bureau  of  Immigration  in  the  Department  of  Com* 
merce  and  Labor  was  changed  to  Bureau  of  Immigration  and  Naturalization, 
and  said  Bureau,  in  addition  to  the  duties  previously  prescribed,  was  given 
charge  of  ail  matters  concerning  the  naturalization  of  aliens,  by  Act  June 
29,  1906,  c.  3692,  {  1,  34  Stat.  596.  On  the  transfer  of  that  Bureau,  with 
the  Division  of  Naturalization  therein,  to  the  Department  of  Labor,  it  was 
divided  into  two  bureaus,  to  be  known  as  the  Bureau  of  Immigration  and  the 
Bureau  of  Naturalization,  and  the  titles  Chief  of  Division  of  Naturalization 
and  Assistant  Chief  were  changed  to  Commissioner  of  Naturalization  and 
Deputy  Commissioner  of  Naturalization,  by  provisions  of  Act  March  4,  1913,. 
c.  141,  i  3,  37  Stat.  737. 

This  chapter  includes  the  provisions  of  said  acts  and  those  of  other  acts 
which  remain  in  force  and  may  be  applicable  to  the  Bureau  of  Naturalization 
in  the  Department  of  Labor. 
Sec.  Sec. 

1)61.  Establishment  of  Bureau  of  Natu-      963.  Former    Bureau    of    Immigration 
ralization,  on  division  of  Bureau  designated   Bureau   of   Immigra- 

of  Immigration   and  Naturaliza-  tion  and   Naturalization;    duties 

tion ;    Commissioner  and  Deputy  as    to   naturalization    of   aliens ; 

Commissioner  of  Naturalization.  registry  of  aliens;   certificates  of 

962.  Powers  of  Commissioner  and  Dep-  registry, 

uty  Commissioner;    mode  of  ap- 
pointment. 

§  961.  (Act  March  4,  1913,  c.  141,  §  3.)     Establishment  of  Bureau 
of  Naturalization,  on  division  of  Bureau  of  Immigration  and 
Naturalization;    Commissioner  and  Deputy  Commissioner  of 
Naturalization. 
The  Bureau  of  Immigration  and  Naturalization  is  hereby  divided 
into  two  bureaus,  to  be  known  hereafter  as  the  Bureau  of  Immigra- 
tion and  the  Bureau  of  Naturalization,  and  the  titles  Chief  Division 
of  Naturalization  and  Assistant  Chief  shall  be  Commissioner  of 
Naturalization  and  Deputy  Commissioner  of  Naturalization.     (37 
Stat.  737.) 

This  was  a  provision  of  section  3  of  tlie  act  to  create  a  Department  of 
Labor,  cited  above. 

Preceding  provisions  of  the  section,  which  transferred  the  Bureau  of  Im- 
migration and  Naturalization,  with  the  Division  of  Naturalisation,  from  the- 
Department  of  Commerce  and  Labor  to  the  Department  of  Labor,  are  set 
forth  ante,  {  944. 
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§  962.  (Act  March  4,  1913,  c.  141,  §  3.)     Powers  of  Commissicmer 
and  Deputy  Commissioner;  mode  of  appointment. 
The    Commissioner  of   Naturalization   or,   in   his   absence,  the 
Deputy  Commissioner  of  Naturalization,  shall  be  the  administra- 
tive officer  in  charge  of  the  Bureau  of  Naturalization  and  of  the  ad- 
ministration of  the  naturalization  laws  under  the  immediate  direc- 
tion of  the  Secretary  of  Labor,  to  whom  he  shall  report  directly 
upon  all  naturalization  matters  annually  and  as  otherwise  required, 
and  the  appointments  of  these  two  officers  shall  be  made  in  the 
same  manner  as  appointments  to  competitive  classified  civil-service 
positions.     (37  Stat.  737.) 

This  was  a  farther  proyision  of  section  3  of  the  act  to  create  a  Department 
of  Labor,  cited  above. 
See  notes  to  preceding  provision  of  this  section,  ante,  §  961. 

§   963.   (Act  June  29,  1906,  c.  3592,  §  1.)     Former  Bureau  of  Immi- 
gration designated  Bureau  of  Immigration  and   Naturaliza- 
tion;  duties  as  to  naturalization  of  aliens;   registry  of  aliens; 
certificates  of  registry. 
The  designation  of  the  Bureau  of  Immigration  in  the  Depart- 
ment of  Commerce  and  Labor  is  hereby  changed  to  the  "Bureau  of 
Immigration  and  Naturalization,"  which   said  Bureau,  under  the 
direction  and  control  of  the  Secretary  of  Commerce  and  Labor,  in 
addition  to  the  duties  now  provided  by  law,  shall  have  charge  of 
all  matters  concerning  the  naturalization  of  aliens.    That  it  shall 
"be  the  duty  of  the  said  Bureau  to  provide,  for  use  at  the  various  immi- 
gration stations  throughout  the  United  States,  books  of  record,  where- 
V^  the  commissioners  of  immigration  shall  cause  a  registry  to  be  made 
^n  the  case  of  each  alien  arriving  in  the  United  States  from  and  after 
^^  passage  of  this  Act  of  the  name,  age,  occupation,  personal  descrip- 
tion (including  height,  complexion,  color  of  hair  and  eyes),  the  place 
^J  birth,  the  last  residence,  the  intended  place  of  residence  in  the 
United  States,  and  the  date  of  arrival  of  said  alien,  and,  if  entered 
through  a  port,  the  name  of  the  vessel  in  which  he  comes.     And  it 
sAsII  be  the  duty  of  said  commissioners  of  immigration  to  cause  to 
/^  granted  to  such  alien  a  certificate  of  such  registry,  with  the  particu- 
I^rs  th&toL    (34  Stat.  596.) 

37ii.x8  was  th^  first  section  of  the  Naturalization  Act  of  1906,  entitled  ''An  act 
/>^    ^s^ablish  a  Bureau  of  Immigration  and  Naturalization,  and  to  provide  for  a 
fXXKl^oxm  rule  for  the  naturalization  of  aliens  throughout  the  United  States," 
^/^^^d      above. 

£^•^^<^tion  2  of  this  act* directed  the  Secretary  of  Commerce  and  Labor  to  pro- 

^M^^      ^^e  Bureau  with  such  additional  offices,  such  books  of  records  and  facili- 

ti^f^^        ^nd  such  additional  assistants,  clerks,  etc.,  and  other  employes  as  might 

i^^      .giM^&cessary  for  the  proper  discharge  of  the  duties  imposed  by  this  act  upon 

x^^        -■=Sureau. 

A-  JE^  :^C>ropriations  for  the  purpose  of  carrying  into  effect  the  provisions  of  this 
act     ^  ^"^^fcrere  made  for  the  Bureau  for  the  fiscal  year  1908,  including  a  chief  of 
i)i<%^s^  aBB.ion   of  Naturalization,   ^,500,   an   assistant   chief  of   Division,   $2,500, 
^         ^  of  various  classes,  and  other  employes,  by  the  sundry  civil  appropriation 
^<^r  that  year,  Act  March  4,  1907,  c.  2918,  §  1,  34  Stat.  1329.     Similar 
:=3priations  were  made  by  the  legislative,  executive,  and  judicial  appropria- 
^ct  for  subsequent  years.    The  provisions  for  such  purposes  for  the  fiscal 
1914  were  by  Act  March  4,  1913,  c.  142,  S  1,  37  Stat.  786,  and,  with 
ppropriations  for  miscellaneous  expenses  of  the  Division  of  Naturalization 
!- after  made  by  the  sundry  civil  appropriation  act  for  the  same  year,  Act 
23,  1913,  c.  3,  §  1,  38  Stat.  66,  were  made  available  for  expenditure  in 
^y  the  Department  of  Labor,  by  provisions  of  Act  May  1,  1913,  c.  1,  38 

.  2.    The  appropriations  for  salaries  for  the  fiscal  year  1917  were  by  Act 

10,  1916,  c.  117,  J  1,  39  Stat.,  and  were  as  follows:  Commissioner,  $4,000; 
ty  commissioner,  $3,250 ;    and  clerks  and  other  employes. 
-  «  appropriations  for  miscellaneous  expenses  of  the  naturalization  service 
"^trhe  fiscal  year  1917  were  by  Act  July  1,  1916.  c.  209,  §  1,  39  Stat 
^_Tber  sections  of  this  act  are  set  forth  under  Title  XXX,  "Naturalization,** 
'=^^^=:^51-4383. 
j^^j^_^^^l  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensa- 
^^^^^^^      appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts 
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are  repealed,  and  the  rates  of  salaries  or  compensation  of  oflBcers  or  employes 
appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary  or  com- 
pensation of  such  officers  or  employes,  respectively,  until  otherwise  fixed  by 
an  annual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141,  § 
6,  post,  §  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation  act  for 
the  fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat  1049,  are  established 
and  continued  from  year  to  year  to  the  extent  that  they  are  appropriated 
for  by  Congress,  by  §  6  of  said  act,  post,  §  3228b. 

Unless  otherwise  specially  authorized  by  law,  no  money  appropriated  by 
any  act  shall  be  available  for  payment  to  any  person  receiving  more  than 
one  salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per 
annum,  with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  §  6, 
as  amended  by  Act  Aug.  29,  1916,  c.  417,  post,  §  3230a. 

Notes  of  DeoUioiui 

Registration    of    aiiens.— Under    Act  Filing    certificate    In     naturalization 

June  29,  1906,  §§  1,  4,  where  an  alien  proceedings.— The   certificate   which  an 

•deserted   a  ship   at  New  York  harbor  applicant  is   required    to   file   with   his 

and   entered    the    country   without    in-  petition    by    Naturalization    Act,    |    4, 

spection,  certificate  of  arrival,  not  baa-  post,    §   4352,    is    not    necessarily    the 

ed  on  his  registry  at  that  time,  but  on  same   certificate   which   it  is    provided 

information   acquired   at   a    subsequent  by   this   section  shall  be  issued  to   an 

hearing,   held   not   a  suflScient   compli-  immigrant  on  bis  registry  by  the  Com- 

ance  with  section  4  to  entitle  him  to  missioner     of     Immigration.       In     re 

admission  to  citizenship.     In  re  Hollo  Schmidt   (D.    C.    1913)   207    Fed.   678; 

<D.  a  1913)  206  Fed.  852.  In  re  McPhee  (D.  C.  1913)  209  Fed. 

143. 


CHAPTER  E 
The  Children's  Bureau 

The  Children's  Bureau  was  established  in  the  Department  of  Commerce  and 
Labor  by  Act  April  9,  1912,  c.  73,  37  Stat.  79,  and  was  transferred  to  the 
Department  of  Labor,  on  the  creation  of  that  Department  as  a  new  executive 
department,  by  Act  March  4,  1913,  c.  141,  37  Stat.  736. 

This  chapter  includes  the  provisions  of  said  Act  April  9,  1912,  c.  73,  as  ap- 
plicable to  the  Bureau  in  the  Department  of  Labor. 

"Sec.  Sec.  ^ 

964.  Establishment  of  Bureau.  966.  Assistant  Chief   of   Bureau;     sub- 

:965.  Chief    of    Bureau;     investigations  ordinate  officers,  clerks,  and  em- 

and  reports  by  Bureau;    publica-  ploy6s. 

tions.  967.  Quarters  for  work  of  Bureau. 

§  964.  (Act  April  9,  1912,  c.  73,  §  1.)     Establishment  of  Bureau. 

There  shall  be  established  in  the  Department  of  Commerce  and 
I^abor  a  bureau  to  be  known  as  the  Children's  Bureau.  (37  Stat. 
79.) 

This  was  the  first  section  of  an  act  entitled  *'An  act  to  establish  in  the  De- 
partment of  Commerce  and  Labor  a  bureau  to  be  known  as  the  Children*s 
Bureau,"  cited  above. 

The  Bureau  was  transferred  to  the  Department  of  Labor  by  the  act  creating 
that  Department,  Act  March  4,  1913,  c.  141,  §  3,  ante,  §  934. 

All  laws  prescribing  the  work  and  defining  the  duties  of  the  several  bu- 
reaus, etc.,  transferred  to  the  Department  of  Labor,  remained  in  full  force  and 
effect,  to  be  executed  under  the  direction  of  the  Secretary  of  I-.abor,  by  a  pro- 
vision of  the  act  establishing  the  Department,  Act  March  4,  1913,  c.  141,  |  6, 
ante,  §  936. 

§  965.  (Act  April  9,  1912,  c.  73,  §  2.)  Chief  of  Bureau;  investiga- 
tions and  reports  by  Bureau ;  publications. 
The  said  bureau  shall  be  under  the  direction  of  a  chief,  to  be 
appointed  by  the  President,  by  and  with  the  advice  and  consent  of 
the  Senate,  and  who  shall  receive  an  annual  compensation  of  five 
thousand  dollars.  The  said  bureau  shall  investigate  and  report  to 
^aid  department  upon  all  matters  pertaining  to  the  welfare  of  chil- 

(530) 


•^^ 


/ 


)  DEPARTMENT  OF  LABOR  §   96T 

dren  and  child  life  among  all  classes  of  our  people,  and  shall  espe- 
cially investigate  the  questions  of  infant  mortality,  the  birth  rate, 
orphanage,  juvenile  courts,  desertion,  dangerous  occupations,  acci- 
dents and  diseases  of  children,  employment,  legislation  affecting 
children  in  the  several  States  and  Territories.  But  no  official,  or 
^gent,  or  representative  of  said  bureau  shall,  over  the  objection  of 
Ae  head  of  the  family,  enter  any  house  used  exclusively  as  a  family, 
residence.  The  chief  of  said  bureau  may  from  time  to  time  publish 
the  results  of  these  investigations  in  such  manner  and  to  such 
extent  as  may  be  prescribed  by  the  Secretary  of  Commerce  and 
Labor.    (37  Stat.  79.) 

See  notes  to  preceding  section  of  this  act,  ante,  f  964. 

§  966.     (Act  April  9,  1912,  c.  73,  §  3.)    Assistant  Chief  of  Bureau; 
subordinate  officers,  clerks,  and  employes. 
There  shall  be  in  said  bureau,  until  otherwise  provided  for  by 
^^^,  an  assistant  chief,  to  be  appointed  by  the  Secretary  of  Com- 
merce and  Labor,  who  shall  receive  an  annual  compensation  of 
^P  thousand  four  hundred  dollars ;   one  private  secretary  to  the 
^^'ef  of  the  bureau,  who  shall  receive  an  annual  compensation  of 
th^  thousand  five  hundred  dollars;   one  statistical  expert,  at  two^ 
-^Ousand  dollars;    two  clerks  of  class  four;    two  clerks  of  class 
three ;   one  clerk  of  class  two ;   one  clerk  of  class  one ;  one  clerk, 
at  one  thousand  dollars ;  one  copyist,  at  nine  hundred  dollars ;  one 
special  agent,  at  one  thousand  four  hundred  dollars;    one  special 
agent,  at  one  thousand  two  hundred  dollars,  and  one  messenger  at 
eight  hundred  and  forty  dollars.    (37  Stat.  80.) 
See  notes  to  section  1  of  this  act,  ante,  §  964. 

Appropriations  for  the  Bureau  are  made  in  the  annual  legislative,  executive, 
and  judicial  appropriation  acts.  The  provisions  for  the  fiscal  year  1917  were 
by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat  In  addition  to  the  appropriation 
for  salaries  said  Act  May  10,  1916,  c.  117,  §  1,  89  Stat.,  provided  an  appro- 
priation for  traveling  expenses,  per  diem,  etc.,  for  the  Children's  Bureau. 

AH  laws  or  parts  of  laws  inconsistent  with  rates  of  salaries  or  compensa- 
tion appropriated  by  the  legislative,  executive,  and  judicial  appropriation  acts 
are  repealed,  and  the  rates  of  salaiies  or  compensation  of  officers  or  employes 
appropriated  for  in  said  acts  are  to  constitute  the  rate  of  salary  or  com- 
pensation of  such  of&cers  or  employes,  respectively,  until  otherwise  fixed  by 
an  annual  rate  of  appropriation  or  other  law,  by  Act  July  16,  1914,  c.  141,  § 
6,  post,  §  3228a. 

The  officers  and  employes  of  the  United  States  whose  salaries  are  appro- 
priated for  in  the  legislative,  executive,  and  judicial  appropriation   act  for 
the  fiscal  year  1916,  Act  March  4,  1915,  c.  141,  38  Stat  1049,  are  established 
j  and  continued  from  year  to  year  to  the  extent  that  they  are  appropriated 

*  for  by  Congress,  by  §  6  of  said  act,  post,  S  3228b. 

XJnltfs  otherwise  specially  authorized  by  law,  no  money  appropriated  by 

I  any  act  shall  be  available  for  payment  to  any  person  receiving  more  than 

one  salary,  when  the  combined  amount  of  said  salaries  exceeds  $2,000  per 

,  annum,  with  certain  enumerated  exceptions,  by  Act  May  10,  1916,  c.  117,  §  6,. 

/  as  amended  by  Act  Aug.  29,  1916,  c.  417,  post,  §  3230a. 

§  967.  (Act  April  9,  1912,  c.  73,  §  4.)     Quarters  for  work  of  Bureau. 
The  Secretary  of  Commerce  and  Labor  is  hereby  directed  ta 
furnish  sufficient  quarters  for  the  work  of  this  bureau  at  an  annual 
rental  not  to  exceed  two  thousand  dollars.    (37  Stat.  80.) 
See  notes  to  section  1  of  this  act,  ante,  §  964. 
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The  Judicial  Code  was  enacted  by  Act  March  3,  1911,  c  231,  36  Stat  1087, 
entitled,  "An  act  to  codify,  revise,  and  amend  the  laws  relating  to  the  judi- 
ciary," the  enacting  clause  of  which  was  as  follows: 

•'Be  it  enacted,'*  etc.,  "That  the  laws  relating  to  the  judiciary  be,  and  they 
hereby  are,  codified,  revised,  and  amended,  with  title,  chapters,  headnotes,  and 
sections,  entitled,  numbered,  and  to  read  as  follows:*' 

Said  act  took  effect  Jan.  1,  1912,  by  section  301  thereof,  post,  |  1278. 

This  Title  of  this  compilation  includes,  besides  said  Judicial  Code  and  the 
specific  amendments  thereof  incorporated  in  the  several  sections,  etc.,  amended, 
all  subsequent  provisions  relating  to  subjects  embraced  in  the  Code,  each  such 
provision  inserted  in  connection  with  the  provisions  of  the  Code  of  the  same 
nature. 

Many  sections  of  Title  XIII  of  the  Revised  Statutes,  "The  Judiciary,"  and 
subsequent  acts  and  parts  of  acts  relating  to  the  subjects  thereof,  were  in- 
corporated in  the  Judicial  Code  and  repealed  or  superseded  thereby.  Such  re- 
peals, etc.,  are  indicated  specifically,  post,  under  the  several  chapters  of  said 
Title  XIII  affected  thereby.  / 

Acts  and  parts  of  acts  subsequent  to  the  Revised  Statutes  relating  to  sub- 
jects included  in  Title  XIII  thereof  but  not  within  the  scope  of  the  Judicial 
Code,  which  remain  in  force,  are  set  forth,  post,  under  the  several  chapters  of 
said  TiUe  XIII. 


Title 
the  judiciarv 


€hap.  Sec. 

1.  District  Courts — Organization   968 

2.  District  Courts — Jurisdiction   991 

3.  District  Courts — Removal  of  Causes 1010 

4»     District  Courts — M iscellaneous  Provisions  1022 

5.  District  Courts — Districts,  and  Provisions  Applicable  to  Particular 

States    1051 

6.  Circuit  Courts  of  Appeals   ^ 1107 

7.  The  Court  of  Claims  l 1127 

8.  The  Court  of  Customs  Appeals 1179 

9.  The   Commerce   Court 

10.  The  Supreme  Court 1191 

11.  Provisions  Common  to  More  than  one  Court 1233 

1Z    Juries    1252 

13.  General  Provisions  1266 

14.  Repealing    Provisions    1274 


CHAPTER  ONE 
District  Courts — Organization 


Sec. 

968.  District    courts     established;     ap- 
pointment     and      residence      of 
judges. 
968a.  Additional  district  judge  for  east- 
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968c.  Additional     district     Judge      for 
southern  district  of  Georgia. 
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Sec  Sec 

968f.  Jnrisdictioii    of    present    district  981.  Dosignation   of   another   Judge  in 

judge  in  certain  pending  dvil  case  of  an  accumulation  of  busi- 

causes  in  western  district.  ness. 

968g.  Additional  district  judge  for  Dich  982.  When  designation  to  be  made  by 

trict  of  New  Jersey.  Chief  Justice. 

969.  Salaries  of  district  judges.  983.  New  appointment  and   revocation. 

970.  Clerks.  984.  Designation    of   district    judge    in 

971.  Deputy  clerks.  aid  of  another  judge. 

972.  Criers  and  baUiflfs.  986.  When  circuit  judge  may  be  desig- 

973.  Records;    where  kept.  nated  to  hold  district  court. 

974.  Effect  of  altering  terms.  986.  Duty  of  district  and  circuit  judge 

975.  Trials    not    discontinued    by    new  in  such  cases. 

term.  987.  When  district  judge  is  interested 

976.  Courts  always  open  as  courts  of  or  related  to  parties. 

admiralty  and  equity.  988.  When  affidavit  of  personal  bias  or 

977.  Monthly  adjournments  for  trial  of  prejudice  of  judge  is  filed. 

criminal  causes.  989.  Continuance  in  case  of  vacancy  in 

978.  Special  terms.  office. 

979.  Adjournment  in  case  of  nonattend-      990.  Districts    having    more    than    one 

ance  of  judge.  judge ;    division  of  business. 

980.  Designation   of   another   judge  in 

case  of  disability  of  judge. 

§  968.  (Jud.  Code,  §  1,  as  amended,  Act  July  30,  1914,  c.  216.) 
District  courts  established;  appointment  and  residence  of 
judges. 

In  each  of  the  districts  described  in  chapter  five  there  shall  be 
a  court  called  a  district  court,  for  which  there  shall  be  appointed 
one  judge,  to  be  called  a  district  judge,  except  that  in  the  northern 
district  of  California,  the  southern  district  of  California,  the  north- 
ern district  of  Illinois,  the  district  of  Minnesota,  the  district  of 
Nebraska,  the  district  of  New  Jersey,  the  eastern  district  of  New 
York,  the  northern  and  southern  districts  of  Ohio,  the  district  of 
Oregon,  the  eastern  and  western  districts  of  Pennsylvania,  and  the 
western  district  of  Washington,  there  shall  be  an  additional  dis- 
trict judge  in  each,  and  in  the  southern  district  of  New  York  three 
additional  distript  judges:  Provided,  That  there  shall  be  one  judge 
for  the  eastern  and  western  districts  of  South  Carolina,  one  judge 
for  the  eastern  and  middle  districts  of  Tennessee,  and  one  judge 
for  the  northern  and  southern  districts  of  Mississippi:  Provided 
further.  That  the  district  judge  for  the  middle  district  of  Alabama 
shall  continue  as  heretofore  to  be  a  district  judge  for  the  northern 
district  thereof.  Every  district  judge  shall  reside  in  the  district 
or  one  of  the  districts  for  which  he  is  appointed,  and  for  offending 
against  this  provision  shall  be  deemed  guilty  of  a  high  misde- 
meanor. 

R.  S.  |§  661,  552.  Act  Aug.  2,  1886,  c  842,  24  Stat.  213.  Act  Dec.  19, 
1900,  c.  3,  31  Stat.  726.  Act  Feb.  4,  1903,  c.  402,  32  Stat.  795.  Act  Feb. 
9,  1903,  c.  527,  32  Stat.  805.  Act  April  1,  1904,  c.  857,  33  Stat.  155.  Act 
March  3,  1905,  c.  1418,  33  SUt.  987.  Act  March  3,  1905,  c.  1427,  §  2,  33 
Stat.  993.  Act  May  26,  1906,  c.  2557,  34  Stat.  202.  Act  Feb.  25,  1907,  c. 
1189,  34  Stat.  928.  Act  Feb.  25,  1907.  c.  1198,  34  Stat.  931.  Act  Feb.  27, 
1907.  c.  2073,  34  Stat  997.  Act  March  2,  1907,  c.  2575,  34  Stat.  1253. 
Act  Feb.  26,  1909,  c.  215,  35  Stet.  656.  Act  March  2,  1909,  c.  242,  35  Stet 
685.  Act  March  2,  1909,  c.  243,  35  Stat.  686.  Act  Feb.  24,  1910,  c.  56,  36 
Stat.  201.  Act  Feb.  24,  1910,  c.  57,  36  Stat,  202.  Act  June  25,  1910,  c. 
410,  36  Stat.  838.  Act  March  3, 1911,  c.  231,  §  1,  36  Stat.  1087.  Act  July  30, 
1914,  c.  216,  38  Stat.  580. 

This  section,  as  enacted  in  the  Judicial  Code,  was  amended  by  Act  July 
30,  1914,  c.  216,  to  read  as  set  forth  above.  Said  amendment  was  in  the 
addition,  after  the  words  ''northern  district  of  California,"  of  the  words  "the 
southern  district  of  California,"  and  in  the  omission,  after  the  words  "northern 
district  of  Illinois,"  of  the  words  "the  district  of  Maryland,"  and  in  the  omis- 
sion, after  the  words  "three  additional  district  judges,"  of  the  words,  "provided, 
that  whenever  a  vacancy  shall  occur  in  the  office  of  the  district  judge  for  the 
district  of  Maryland,  senior  in  commission,  such  vacancy  shall  not  be  filled,  anO 
thereafter  there  shall  be  but  one  district  judge  in  said  district." 

Additional  district  judges  were  authorijEed  as  follows:    One  for  the  eastern 
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'  district  of  Pennsylvania,  by  Act  Feb.  16,  1914,  c.  20,  §  1,  post,  §  968a ;    one 

for  the  southern  district  of  Georgia,  by  Act  March  3,  1915,  c.  96,  §  1,  post,  f 
968c;  one  for  the  eastern  district  of  South  Carolina  and  one  for  the  western 
district  of  South  Carolina,  by  Act  March  3,  1915,  c.  100,  §  1,  post,  §  968d ; 
and  one  for  the  district  of  New  Jersey,  by  Act  April  11,  1916,  c.  64,  §  1,  post^ 

I  §  968g. 

I  Notes  of  Decisions 

I                                         Two  Judges  for  same  district.— Where  judge  in  overriding  the  rights  or  an- 

there   are    two    district   judges   of   the  thority  of  a  colleague  or  give  legality  to 

i                                         same  federal  district,  they  have,  unless  his  appointment  or  the  removal  of  court 

the  statutes  relating  to  them  otherwise  officials  without  the  consent  of  the  ab- 

provide,  equal  rights  and  authority,  and  sent  judge.     Exparte   Steele    (D.    C. 

in  some  matters  joint   rights   and  au-  '^^^)  1^2  Fed.  694. 

thority,  and  the  absence  of  one  of  them  Cited     without     definite     application, 

from  the  district  or  the  fact  that  one  Ex  parte  U.  S.  (1913)  33  Sup.  Ct  170, 

alone  holds  the  court  cannot  justify  that  226  U.  S.  420,  57  L.  Ed.  281. 

§  968a.  (Act  Feb.  16,  1914,  c.  20,  §  1.)  Additional  district  judge 
for  eastern  district  of  Pennsylvania. 
The  President  of  the  United  States  shall  appoint  an  additional 
district  judge  for  the  eastern  district  of  Pennsylvania,  by  arid  with 
the  advice  and  consent  of  the  Senate,  who  shall  reside  in  said  dis- 
trict and  shall  possess  the  same  qualifications  and  have  the  same 
power  and  jurisdiction  and  receive  the  same  salary  now  prescribed 
by  law  in  respect  of  the  present  district  judges  therein.  (38  Stat. 
283.) 

This  section,  and  the  section  next  following,  were  an  act  entitled  "An  act  to 
provide  for  the  appointment  of  an  additional  district  judge  in  and  for  the 
eastern  district  of  Pennsylvania,"  cited  above. 

Notes  of  Decisions 

Construction  of  previous  superseded  tlon  repeal  Act  Aug.  2,  1886,  c.  842. 

acts— Alabama    district.— Act    Feb.    25,  §  2,  24  Stat.  213,  by  which  the  then  ex- 

1907,  c.  1198,  34  Stat.  931,   providing  isting  judge  was  vested  with  jurisdic- 

for  the  appointment  of  a  district  judge  tion  within  the  Middle  and  Northern  dis- 

for  the  Northern  district  of  Alabama,  tricts.    Birch  v.  Steele  (1908)  105  Fed. 

merely  created  an  additional  judge  for  577,  91  C.  C.  A.  415. 
said   district,   and  did  not  by  implica- 

§  968b.  (Act  Feb.  16,  1914,  c.  20,  §  2.)     Vacancy  in  office  of  district 
judge  for  eastern  district  of  Pennsylvania  not  to  be  filled. 
That  whenever  a  vacancy  shall  occur  in  the  office  of  the  district 
judge  for  the  eastern  district  of  Pennsylvania,  senior  in  commission, 
such  vacancy  shall  not  be  filled,  and  thereafter  there  shall  be  but 
two  district  judges  in  said  district.    (38  Stat.  283.) 
See  note  to  §  968a,  ante. 

§  9(58c.  (Act    March   3,    1915,   c.    96,    §    1.)        Additional   district 
judge  for  southern  district  of  Georgia. 
The  President  of  the  United  States  shall  appoint  an  additional 
district  judge  for  the   southern  district  of  the  State  of  Georgia, 
by  and  with  the  consent  of  the  Senate,  who  shall  reside  in  the 
said  district  and  shall  possess  the  same  qualifications  and  have  the 
same  power  and   jurisdiction  and   receive  the   same   salary   now 
prescribed  by  law  in  respect  of  the  present  district  judge  therein : 
T  Provided,  however,  That  the  President  shall  make  public  all  in- 

dorsements made  in  behalf  of  the  person  appointed  as  such  district 
judge.    (38  Stat.  959.) 

This  section,  and  the  section  next  following,  were  an  act  entitled  "An  act 
providing  for  the  appointment  of  an  additional  district  judge  for  the  southern 
district  of  the  state  of  Georgia,"  cited  above. 

§  968d.  (Act  March  3,   1915,  c.  96,  §  2.)     Vacancy  in  office   of 
district  judge  for  southern  district  of  Georgia  not  to  be  filled. 

Whenever  a  vacancy   shall   occur  in  the  office  of  the  district 
judge  for  the  southern  district  of  the  State  of  Georgia  senior  in 
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commission  such  vacancy  shall  not  be  filled,  and  thereafter  there 
shaU  be  but  one  district  judge  in  said  district.    (38  Stat.  960.) 
See  note  to  |  968c. 

§  968e.  (Act  March   3,   1915,   c.    100,   §    1.)     District  judges  for 

eastern  district  and  for  western  district  of  South  Carolina; 

appointment;  assignment  of  present  district  judge  to  eastern 

district. 

There  shall  be  a  district  judge  for  the  eastern  district  of  South 

Carolina  and  a  district  judge  for  the  western  district  of  South 

Carolina,  who  shall  be  appointed  as  district  judges  are  appointed 

in  other  judicial  districts  of  the  United  States:     Provided,  That 

the  President,  previous  to  appointing  said  judge,  shall  make  public 

all  indorsements  of  the  applicants  for  said  position.     The  present 

district  judge,  who  is  a  resident  of  the  eastern  district  of  South 

Carolina,  is  hereby  assigned  to  said  eastern  district  as  the  district 

judge^thereof.    (38  Stat.  961.) 

This  section,  and  the  section  next  following,  were  sections  1  and  2  of  an  act 
entitled  "An  act  to  provide  for  the  appointment  of  a  district  judge,  district  at- 
torney, and  marshal  for  the  western  district  of  South  Carolina,  and  for  other 
purposes,"  dted  above. 

§  968f.  (Act  March  3,  1915,  c.  100,  §  2.)     Jurisdiction  of  present 
district  judge  in  certain  pending  civil  causes  in  western  district. 
All  causes  of  a  civil  nature  and  motions  therein  submitted  and 
all  causes  and  proceedings  of  a  civil  nature,  including  proceedings 
in  bankruptcy,  now  pending  in  the  western  district  of  South  Car- 
olina in  which  the  evidence  has  been  taken  in  whole  or  in  part 
before  the  present  district  judge  for  the  eastern  and  western  dis- 
tricts of  South  Carolina,  or  taken  in  whole  or  in  part  and  submitted 
to  and  passed  upon  by  the  said  district  judge,  shall  be  retained 
by  said  judge  and  proceeded  with  and  disposed  of  by  said  judge, 
who  may  for  that  purpose  continue  to  exercise  jurisdiction  in  the 
said  western  district.    (38  Stat.  961.) 
See  DOte  to  §  968e. 

§  968gr.   (Act    April    11,    1916,    c.    64,    §    1.)     Additional   district 
judge  for  district  of  New  Jersey. 

The  President  of  the  United  States  be,  ancj  he  hereby  is,  au- 
thorised and  directed,  by  and  with  the  advice  and  consent  of  the 
^^^ate,  to  appoint  an  additional  judge  of  the  district  court  of  the 
United  States  for  the  district  of  New  Jersey,  who  shall  reside 
*^  said  district,  and  whose  term  of  office,  compensation,  duties, 
^^d  powers  shall  be  the  same  as  now  provided  by  law  for  the  judge 
^i  said  district.    (39  Stat.) 

/t*his  section  was  an  act  entitled  "An  act  to  create  an  additional  judge  in  the 
district  of  New  Jersey,"  cited  above. 

§  ^9.   (Jud.  Code,  §  2.)     Salaries  of  district  judges. 

,  "^a.ch  of  the  district  judges  shall  receive  a  salary  of  six  thousand 

^'la.rs  a  year,  to  be  paid  in  monthly  installments. 

^  -A.ct  Feb.  12,  1903,  c.  547,  32  Stat.  825.    Act  March  3,  1911,  c.  231,  §  2,  36 
St^t.  1087. 

^rayeling  expenses,  etc.,  of  circuit  justices  and  circuit  and  district  judges 
'^^re  provided  for  by  Jud.  Code,  §  259,  post,  §  1236. 

Notes  of  Decisions 

^^'^••Uneiiceineiit  of  salary.— The  sala-  entered  on  the  duties  of  his  office,  or  at 

^^ot  all  judges  of  courts  of  the  Unit-  least  taken  his  ofBcial  oath;    for,  until 

l^.^t^tcs  are  due  from  the  date  of  ap-  then,  though  under  commission,   he  is 

*^tBaent;   but  the  party  does  not  be-  not  actually  in  office;   and  in  some  cas- 

^^  entitled  to  draw  pay  until  he  has  ea,  as  that  of  the  territorial  judges  of 
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Oregon,  Washington,  Kansas,  and  Ne-  Construction  and  operation  of  super* 

braska,  salary,  though  due  from  date  of  seded    acts^--See    Benedict    v.    U.    S. 

appointment,  cannot  be  drawn  until  the  (ISOfe)  34  Ct  01.  388,  judgment  affirm- 

judge  enters  on  duty  in  the  territory.  ed   (1900)  20  Sup.  Ot  458,  176  U.  S. 

(1855)  7  Op.  Atty.  Gen.  304.  367,  44  L.  Bd.  503. 

§  970.  (Jud.  Code,  §  3.)     Clerks. 

A  clerk  shall  be  appointed  for  each  district  court  by  the  judge 
thereof^  except  in  cases  otherwise  provided  for  by  law. 
B.  S.  §  555.    Act  March  3,  1911,  c.  231,  |  3,  36  Stat..  1087. 

Notes  of  Deoisioas 

Judicial  notice  of  clerics.— The  courts  ment  of  a  clerk's  successor  will  per  se 

of  this  state  are  not  bound  to  Icnow  the  be  a  removal  of  the  incumbent.     In  re 

clerks  of  federal  courts  in  other  states.  Hennen  (1839)  13  Pet  230,  258,  10  Tu 

U.  S.  V.  Bank  of  U.  S.  (La.  1845)  11  Ed.  138. 

Rob.  418.  The  tenure  of  ancient  common-law  of- 

Effect  of  appointment  of  clerk's  sue-  fices  and  the  rules  and  principles  hj 

cesser,^— The  power  of  appointment  is  a  which  they  are  governed  have  no  appU- 

continuinfir  one,  and  the  mere  appoint-  cation  to  the  office  of  a  clerk.    Id. 

§  971.  (Jud.  Code,  §  4.)     Deputy  clerks. 

Except  as  otherwise  specially  provided  by  law,  the  clerk  of  the 
district  court  for  each  district  may,  with  the  approval  of  the  dis- 
trict judge  thereof,  appoint  such  number  of  deputy  clerks  as  may  be 
deemed  necessary  by  such  judge,  who  may  be  designated^  to  reside 
and  maintain  offices  at  such  places  of  holding  court  as  the  judge  may 
determine.  Such  deputies  may  be  removed  at  the  pleasure  of  the 
clerk  appointing  them,  with  the  concurrence  of  the  district  judge. 
In  case  of  the  death  of  the  clerk,  his  deputy  or  deputies  shall,  unless 
removed,  continue  in  office  and  perform  the  duties  of  the  clerk,  in  his 
name,  until  a  clerk  is  appointed  and  qualified ;  and  for  the  default  or 
misfeasances  in  office  of  any  such  deputy,  whether  in  the  lifetime  of 
the  clerk  or  after  his  death,  the  clerk  and  his  estate  and  the  sureties 
on  his  official  bond  shall  be  liable ;  and  his  executor  or  administrator 
shall  have  such  remedy  for  any  such  default  or  misfeasances  com- 
mitted after  his  death  as  the  clerk  would  be  entitled  to  if  the  same  had 
occurred  in  his  lifetime. 

B.  S.  §  558.    Act  March  3,  1911,  c.  231,  §  4,  36  Stat.  1087. 

Notes  ot  Deoisiona 

Judicial  notice  of  appointment  of  dep-  on  the  filing  of  the  petition,  but  related 

uty  clerics.— The  courts  of  Illinois  will  only  to  the  procedure  within  such  juris- 

take  judicial  cognizance  of  the  fact  that  diction,  and  was  xlot  open  to  collateral 

the  statutes  of  the  United  States  au-  attack.    Id. 

thorize   the   appointment  of   a   deputy  Deputy   clerk  of  district  court   held 

clerk  for  the  Circuit  Court  of  the  Unit-  authorized  to  sign  process  in  his  own 

ed  States.     SuDivan  v.  Algrem   (1910)  name.     Act  March  3,  1821.     Bragg  v. 

157  111.  App.  123.  Lorio  (C.  0.  1871)  Fed.  Cas.  No.  1.800. 

A  deputy  clerk  may,  during  vacation. 

Powers  of  deputy  clerks.— A  deputy  and  in  the  absence  of  the  clerk,  issue  a 

clerk  may  authenticate  the  transcript  of  wiit  of  certiorari  or  habeas  corpus  cum 

the  record  for  the  purposes  of  an  ap-  causa  as  auxiliary  to  the  removal  of  a 

peal  or  a  writ  of  error  to  the  supreme  criminal   prosecution  from   a  state   to 

court  in  the  namfe  of  the  clerk.     Gar-  a  federal  court    North  Carolina  v.  Sul- 

neau  v.  Dozier  (1879)  100  U.  S.  7,  25  Uvan  (C.  C.  1892)  50  Fed.  593,  599. 

L.  Ed.  538.  A  deputy  clerk  holding  his  office  at 

Under   this    section   the   deputy   dis-  the  pleasure  of  the  court  may  sign  as 

trict  court  derk  has  power  to  perform  clerk  all  process  issuing  from  the  court, 

all  ministerial  acts  of  the  clerk,  includ-  Ex  parte  Burdell  (D.  O.  1887)  32  Fed. 

ing  the  power  to  make  an  order  of  ref-  681. 

erence  on  the  filing  of  a  voluntary  bank-  A  deputy  clerk  has  no  authority  to  re* 

ruptcy    petition.      Gilbertson  v.   U.    S.  fer  a  petition  in  bankruptcy  to  the  ref- 

(1909)  168  Fed.  672,  94  C.  0.  A.  158.  eree.     Bray  v.  Cobb  (D.  C.  1898)   91 

A  recital  in  an  order  of  reference  in  Fed.  102,  105.  * 

a  voluntary  bankruptcy  proceeding  that  An  order  of  reference  made  by  the 

the  district  judge  was  absent  when  the  judge  and  attested  by  the  deputy  derk 

petition  was  filed  did  not  affect  the  ju-  is  valid.    Id. 

risdiction  of  the  court,  which  attached  Indictment  held  not  invalid  because 
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names  were  placed  in  jary  box  from 
which  srand  jurors  were  drawn  by  dep- 
uty derk,  instead  of  clerk,  of  District 
Ck)urt  U.  S.  V.  Rockefeller  (D.  0. 
1916)  221  Fed.  462. 

Liability  of  cierk  for  acts  of  doputy.^ 

Clerk  of  circuit  court  of  District  of 
Columbia  held  not  liable  for  the  act  of 
his  deputy  in  making  an  erroneous  in- 


dorsement on  an  execution.  Patons  y. 
Lee  (C.  C.  1826)  Fed.  Cas.  No.  10,800. 
The  clerk  is  not  bound  by  the  acts  of 
his  deputy  where  not  in  the  ordinary 
course  of  business.  Welddes  v.  EdseU 
(0.  0.  1841)  Fed.  Cas.  No.  17,375. 

Cited    witiiout    definite    appiioation, 

Erwin  v.  U.  S.  (D.  C.  1889)  37  Fed. 
470,  475,  2  L.  R.  A.  229;  U.  S.  v.  Mur- 
phy (D.  C.  1897)  82  Fed.  893,  900. 


§  972.  (Jud.  Code,  §  5.)     Cricw  and  baUiffs. 

The  district  court  for  each  district  may  appoint  a  crier  for  the 
court;  and  the  marshal  may  appoint  such  number  of  persons,  not 
exceeding  five,  as  the  judge  may  determine,  to  wait  upon  the  grand 
and  other  juries,  and  for  other  necessary  purposes. 
R.  S.  §  715.    Act  March  3,  1911,  c.  231,  §  6,  36  Stat.  1088. 
Appropriations  for  pay  of  bailiffs  and  criers  are  made  in  the  annual  sundry 
ciTil  appropriation  acts.     The  prorision  for  the  fiscal  year  1917  was  by  Act 
July  1,  1916,  c.  209,  |  1,  39  Stat 

Notes  ot  Decisions 

Same  person  may  be  botli  crier  and 
messenger^-^ee  Preston  v.  U.  S.  (D. 
C.  1888)  37  Fed.  417,  and  cases  cited. 

ReiatioB  to  Attorney  General  or  mar- 
sliairf— Criers  receive  their  appointments 
directly  from  the  court,  and  they  are 
entirely  independent  of  the  Attorney 
General  or  of  the  marshal.  Allen  v.  U. 
S.  (1906)  41  Ct  CL  235. 

Statas  as  offioersw— Bailiffs  and  criers 
of  the  federal  courts,  appointed  to  at- 
tend the  same,  thotgh  not  constitution- 
al officers,   are   officers   of  the   court 

§  973.  (Jud.  Code,  §  6.)     Records;   where  kept. 

The  records  of  a  district  court  shall  be  kept  at  the  place  where 
the  court  is  held.  When  it  is  held  at  more  than  one  place  in  any 
district  and  the  place  of  keeping  the  records  is  not  specially  pro- 
vided by  law,  they  shall  be  kept  at  either  of  the  places  of  holding  the 
court  which  may  be  designated  by  the  district  judge. 
R.  S.  I  562.    Act  March  3,  1911,  c.  231,  i  6,  36  Stat  108& 


U.  S.  V.  McCabe  (1904)  129  Fed.  708, 
709,  64  C.  O.  A.  236. 

Court  bailiffs  are  not  officers  of  the 
United  States.  U.  S.  v.  Swift  (1905) 
139  Fed.  225,  71  C.  C.  A.  351. 

Number  of « bailiffs^— Appointment  of 
six  bailiffs  held  authorized.  U.  S.  v. 
Swift  (1905)  139  Fed.  225,  228,  71  C. 
C.  A.  351. 

Compensation  under  former  act^— See 

Puleston  V.  U.  S.  (D.  C.  1898)  88  Fed. 
970;  U.  S.  V.  McCabe  (0.  O.  1903)  122 
Fed.  653. 


Notes  ot 

Jidioial  notiee  of  rocords^-A  District 
Court  will  take  judicial  notice  of  its 
records  relative  to  the  duties  of  its  offi- 
cers when  it  is  claimed  that  they  have 
failed  to  perform  them.  U.  S.  v.  Lewis 
(D.  C.  1911)  192  Fed.  633. 

Entry  of  record8.p-The  clerk  of  a 
Circuit  Court  has  until  the  end  of  term 
in  which  to  complete  the  minute  en- 
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tries  for  the  term.  Ex  parte  Harlan 
(C.  C.  1909)  180  Fed.  119,  decree  af- 
firmed Harlan  y.  McGourin  (1910)  31  S. 
Ct  44,  218  U.  S.  442,  54  L.  Ed.  1101,  21 
Ann.  Cas.  849. 

Minute  entries  by  the  Circuit  Court 
derk  in  a  record  recognized  by  the  court 
as  its  minutes  are  valid,  though  made 
with  a  rubber  stamp.    Id. 

S  974.  (Jud.  Code,  §  7.)     Effect  of  altering  terms. 

No  action,  suit,  proceeding,  or  process  in  any  district  court  shall 
abate  or  be  rendered  invalid  by  reason  of  any  act  changing  the 
time  of  holding  such  court,  but  the  same  shall  be  deemed  to  be  return- 
able to,  pending,  and  triable  in  the  terms  estabHshed  next  after  the 
return  day  thereof. 

R  S.  J  573.    Act  March  3,  1911,  c.  231,  I  7,  36  Stat.  1088. 


Kotes  of 

Eteet    of    dividing     distriet^Under 

sUtotes  in  force  September  14,  1889, 
one  term  of  the  district  court  was  ap- 
pointed to  be  held  on  the  first  Monday 
of  September.     On  that  daj  defendant 
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became  surety  on  a  recognizance  for  the 
appearance  of  G.  at  the  next  term  of 
court,  on  the  first  Monday  of  September, 
1890.  By  Act  June  9,  1890  (26  Stat 
c.  403),   the  district  was  divided  and 
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the  terms  of  the  courts  were  appointed 
to  be  held  on  the  first  Monday  of  March 
and  the  second  Monday  of  September. 
The  district  court  convened  on  the  first 
Monday  of  September.  1890,  and,  before 
the  second  Monday,  G.  having  failed  to 
appear  his  recognizance  was*  forfeited. 
Held  that  the  later  act  repealed  the 
former   regarding  the  terms  of  court. 


and  that  the  session  held  on  the  first 
Monday  of  September  was  without  an- 
thority,  and  the  forfeiture  of  G.'s  recojr- 
nizance  was  void.  McGlashan  v.  U.  S. 
(1896)  71  Fed.  434,  18  C.  C.  A-  172, 
reversing  judgment  U.  S.  v.  McGIashen 
(C.  C.  1895)  66  Fed.  537,  writ  of  error 
dismissed  (1898)  18  Sup.  Ct  948,  170 
U.  S.  703.  42  L,  Ed.  1218. 


§  975.  (Jud.  Code,  §  8.)     Trials  not  discontinued  by  new  term. 

When  the  trial  or  hearing  of  any  cause,  civil  or  criminal,  in  a 
district  court  has  been  commenced  and  is  in  progress  before  a  jury 
or  the  court,  it  shall  not  be  stayed  or  discontinued  by  the  arrival  of 
the  time  fixed  by  law  for  another  session  of  said  court ;  but  the  court 
may  proceed  therein  and  bring  it  to  a  conclusion  in  the  same  manner 
and  with  the  same  effect  as  if  another  stated  term  of  the  court  had 
not  intervened. 

R.  S.  §  746.    Act  March  3,  1911,  c.  231.  |  8,  36  Stat.  1088. 

Notes  of  Decisions 


Construction  and  application.p-A  term 
of  the  United  States  circuit  court  does 
not  necessarily  end  on  the  court's  con- 
vening in  another  place  in  the  same  dis- 
trict. East  Tennessee  Iron  &  Coal  Co. 
V.  Wipgin  (1895)  68  Fed.  446,  15  C,  C. 
A.  510. 

A  term  of  a  United  States  circuit 
court  may  be  adjourned,  in  the  dis-cre- 
tion  of  the  presiding  judge,  to  a  dis- 
tant day,  and  its  regular  and  continuous 
session  may  be  resumed  on  such  day, 
as  a  part  of  the  same  term,  though  an- 
other term  of  the  court  has  been  held, 
during  the  adjournment,  at  another 
place.  State  of  Florida  v.  Charlotte 
Harbor  Phosphate  Co.  (1895)  70  Fed. 
883,  17  C.  C.  A.  472,  granting  motion  to 
docket  (1895)  70  Fed.  336,  16  C.  C.  A. 
682. 

When  no  judgment  ib*  entered  on  a 
verdict  during  the  term  at  which  the 
verdict  is  rendered,  the  cause  passes 
over  to  the  next  term  for  entry  of  judg- 
ment, disposition  of  a  motion  for  a  new 
trial,  and  any  other  action  that  might 
be  taken  in  the  case.  Walker  v.  Moser 
(1902)  117  Fed.  230,  54  C.  C.  A.  262. 

A  trial  is  in  progress  so  ab*  to  author- 
iee  proceeding  therein  after  the  day 
fixed  for  the  end  of  the  term,  when  sev- 
eral jurors  have  been  called,  and  three 
accepted  and  sworn,  on  the  last  day  of 
the  term.  IT.  S.  v.  Loughery  (C.  C. 
1876)  Fed.  Cas.  No.  15.631. 

From  the  commencement  to  the  end 
of  a  term  there  is,  in  contemplation  of 
law,  but  one  sitting,  although  there 
may  be  adjournments*  or  recesses.  The 
Canary  No.  2  (C.  C.  1884)  22  Fed.  536. 

Although  a  circuit  justice  who  has 
tried  a  case  while  on  the  circuit  may 
hear  argument  on  a  motion  for  a  new 
trial  in  Washington,  he  cannot  there, 
without  consent  of  the  parties,  render 
a  judgment   setting  aside  the  one  en- 


tered in  the  circuit  court,  but  the  mo- 
tion may  be  continued  from  time  to 
time  until  he  can  attend  the  court  and 
make  the  neces-sary  order.  Hynes  v. 
Chicago,  M.  &  St  P.  Ry.  Co.  (O.  C. 
1885)  23  Fed.  18. 

It  seems  that  a  decision  appearing 
of  record  as  filed  in  vacation  is  not 
coram  non  judice,  although  the  court 
was  not  in  actual  session,  where  it  had 
not  formally  adjourned  sine  die,  par- 
ticularly where  the  decision  is  a  denial 
of  a  motion  for  new  •trial.  Harrison  v. 
German-American  Fire  Ins*.  Co.  (O.  C. 
1898)  90  Fed.  758. 

Since  adjournment  orders  must  be  the 
last  entered  on  the  day's  proceedings, 
a  custom  of  the  clerk  for  convenience 
not  to  actually  enter  such  orders  until 
near  the  end  of  the  term  was  not  ob- 
jectionable. U.  S.  V.  Louisville  &  N.  R. 
Co.  (D.  C.  1910)  177  Fed.  780. 

Under  this  section  and  section  1261, 
post,  a  grand  jury  impaneled  at  the 
September  term  could  by  order  of  court 
be  authorized  to  sit  during  the  October 
term.  U.  S.  v.  Rockefeller  (D.  O.  1915) 
221  Fed.  462. 

Construction  of  similar  territorial  act. 

— Comp.  Laws  N.  M.  S  543,  provides 
that  district  courts  shall  be  held  in  the 
several  counties  at  times  fixed  by  law, 
and  continued  until  adjourned  by  order 
of  court.  Section  552  authorizes  hold- 
ing special  terms-,  but  provides  that  no 
special  term  shall  conflict  with  the  regr- 
ular  term  in  another  county  of  the  dis- 
trict. Held,  that  proceedings  at  a  spe- 
cial term  were  not  invalidated  by  con- 
tinuance of  the  term  beyond  the  time 
fixed  for  a  regular  term.  Borrego  v. 
Cunningham  (1896)  17  Sup.  Ct.  182, 
164  U.  S.  612,  41  L.  Ed.  572,  affirming 
(N.  M.  1896)  46  Pac  349. 


§  976.  (Jud.  Code,  §  9.)     Courts  alwa3rs  open  as  courts  of  admiral- 
ty and  equity. 
•   The   district  courts,  as   courts   of  admiralty  and   as  courts  of 
equity,  shall  be  deemed  always  open  for  the  purpose  of  filing  any 
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V^^ing,  of  issuing  and  returning  mesne  and  final  process,  and  of 
^^ing  and   directing   all   interlocutory  motions,   orders,   rules,   and 
^uier  proceedings  preparatory  to  the  hearing,  upon  their  merits,  of 
aJJ  causes  pending  therein.     Any  district  judge  may,  upon  reasonable 
notice  to  the  parties,  make,  direct,  and  award,  at  chambers  or  in  the 
clerk's  office,  and  in  vacation  as  well  as  in  term,  all  such  process,  com- 
missions, orders,  rules,  and  other  proceedings,  whenever  the  same  are 
not  grantable  of  course,  according  to  the  rules  and  practice  of  the 
court. 

R.  S.  §  574.    Act  March  3,  1011,  c.  231,  §  9,  36  Stat.  1088. 


Notes  of 

!•    Constniction  in  general. 

&    Proceedings  in  vacaUon  or  at  chambers 

In  general. 
3.    Courts  of  record. 
^    Order  to  show  cause. 
S<    Res  Judicata. 
••    CJontrol  over  Judgments  or  decrees   in 

general. 
7.    Power  of  court  over  Judgment  or  decree 

during  term. 
^   Power  of  court  over  Judgment  or  decree 

after  term. 
^'   Appointment  and  discharge  of  receivers. 
^'   Mode  of  proceeding. 
^  Attendance  and  compensation  of  clerk. 
^   End  of  term. 

^'   Term  of  court  may  exist  without  trans- 
acUon  of  business. 

/.  Construction  In  general.— This  sec- 

tion  is  snbstantially  the  same  as  Equity 

Bale    No.   1  U.  S.  Cfr.  Ct.  and  under 

its  authority  district  courts  as  courts  of 

oQUJty  are  always  open.    Central  Trust 

Co.    \r.    Sheffield  &  Birmingham' Coal,  I. 

^  -Ry.  Co.  (C.  C.  1894)  60  Fed.  9,  15. 

-^  oircuit  judge  of  the  United  States 
ioajr  ^  ^o  chambers  business  at  any  place 
^tlitxx  liis  circuit  without  regard  to  the 
P^^^onlar  district  in  which  the  cause  is 
P«n<iiji^.  Horn  v.  Pere  Marquette  R. 
g^-  CC:;.  C.  1907)  ISl  Fed.  626.  See 
Pooley  ▼.  Luco  (D.  C.  1896)  76  Fed. 
l^e.    X47. 

-^-  V^  rooeeding8  In  vacation  or  at 
^^^■■•tfc^ra  In  general.— A  motion  for  an 
^*'^^«^      overruling  an  answer  as  frivo- 


lous 


fcay  properly  be  heard  and  dispoar- 


^  o^  by  "a  District  Court  on  a  rule 
^y  op  iB  vacation,  and  a  judgment  en- 
.^^^^  on  such  order  at  the  next  ensu- 
^?  *^oirin  of  court  is  valid.  Knotts  v. 
li^Sinla-Carolina  Chemical  Co.  (1913) 
^  B^ed.  926,  123  C.  C.  A.  248. 

^*i  order  by  a  district  judge  for  the 
^lea^se  of  a  vessel  libeled  for  breach 
^  ^tlke  embargo  laws  is  as  valid  when 
«iade  at  chambers  as  if  made  in  open 
court:.  U.  S.  v.  The  Little  Charles  (C. 
^-  1S19)  Fed.  Cas.  No.  16,613. 
"*^^   federal  court,  as  a  court  of  equi- 


ty. 


**i^y    award  attachments   for   con- 


emi>|;  jj^  vacation.  Vose  v.  Reed  (C. 
^*  ISTI)  Fed.  Cas.  No.  17,011. 
^»^^  9^6  made  under  a  decree  in  chan- 
p  *?"  XKiay  be  confirmed  in  vacation,  es- 
Ij^^^^ly  when  each  of  the  parties  has 
1q^  ^^lit  the  other  before  the  chancel* 
tj^^^*^  the  subject  by  a  rule  nisi.  Cen- 
5^*  l^rust  Co.  of  New  York  v.  Shef- 
Cj^^  ^  Birmingham  Coal,  Iron  &  Ry. 
^:     CCJ.  C.  1894)  60  Fed.  9. 

"^^i^tiing  that  a  judge  may  properly 
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do  in  a  cause  on  the  application  of  a 
party  is  an  exercise  of  jurisdiction, 
whether  done  in  open  court  or  in  cham- 
bers, and  hence  an  order  extending  the 
time  to  plead,  made  by  the  judge  as 
he  was  leaving  the  courthouse,  was  val- 
id under  the  rule  that  that  which  a 
judge  may  lawfully  do  in  chambers  he 
may  do  at  any  other  place  in  the  dis- 
trict. Murphy  v.  Herring-Hall-Marvin 
Safe  Co.  (C.  C.  1911)  184  Fed.  495. 

3.  Courts  of  records— A  United  States 
district  court  sitting  in  admiralty  Is  a 
court  of  record.  Brown  v.  Bridge 
(1871)  106  Mass.  563. 

4.  Order  to  show  cause.— An  '*order 
to  srhow  cause"  is  but  a  means  pre- 
scribed by  law  in  the  nature  of  a  pro- 
cess to  bring  a  defendant  into  court  to 
answer  plaintifTs  demands.  Morehouse 
V.  Pacific  Hardware  &  Steel  Co.  (1910) 
177  Fed.  337,  100  C.  C.  A.  647. 

5.  Res  judicata.— Interlocutory  order 
denying  motion  to  discharge  defendant 
in  civil  action  from  custody  made  be- 
fore trial  held  not  res  judicata  on  mo- 
tipn  to  strike  from  judgment  provision 
directing  defendant's  arrest.  Mitchell 
V.  Porter  (1912)  194  Fed.  49,  114  C. 
C.  A.  69. 

Where  an  application  for  vacation  of 
a  decree  finding  defendant  guilty  of 
contempt  had  been  made  and  denied,  a 
second  application  to  the  same  effect, 
without  leave  of  court  first  obtained, 
will  not  be  considered.  A.  B.  Dick  Co. 
V.  Wichelman  (C.  C.  1901)  109  Fed.  81. 

6.  Control  over  judgments  or  decrees 
In  general^— A  court  of  admiralty  has 
power,  on  seasonable  application,  to  re- 
open a  decree  entered  under  a  misap- 
prehension of  the  facts  or  on  improper 
evidence.  The  Eva  D.  Rose  (1908) 
166  Fed.  101,  92  C.  C.  A.  85. 

It  is  competent  for  the  court,  at  any 
time  before  the  final  decree  has  been 
signed,  to  reconsider,  modify,  or  set 
aside  any  of  the  interlocutory  rulings 
or  orders  made  in  the  course  of  the 
proceedings.  Clark  v.  Blair  (C.  C. 
1883)  14  Fed.  812. 

A  court  of  admiralty  has  no  general 
power— at  least,  after  expiration  of  the 
term— to  set  aside  a  final  decree  on  the 
ground  of  oversight,  inadvertence  or 
mistake.  The  Illinois  (D.  C.  1857) 
Fed.  Cas.  No.  7,003. 

7.  Power  of  court  over  Judgment  or 
decree  during  term^The  federal  courts 
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have  no  power  to  set  aside,  reverse, 
or  modify  a  judgment  at  law  or  decree 
in  chancery  after  the  term  at  which  it 
was  entered.  Bronson  v.  Schulten 
(1881)  104  U.  S.  410,  415,  26  L.  Ed. 
797;  Elder  v.  Richmond  Gold  &  Silver 
Min.  Co.  (1893)  58  Fed.  536,  7  O.  O. 
A.  354;  Klever  v.  Seawall  (1894)  65 
Fed.  373,  12  O,  0.  A.  653  (judgment  re- 
versred  [1895]  65  Fed.  393,  12  C.  C.  A. 
661);  U.  S.  V.  Williams  (1895)  67 
Fed.  384,  14  C.  O.  A.  440;  Fisher  v. 
Simon  (1895)  67  Fed.  387,  14  C.  O. 
A.  443;  O'Connor  v.  O'Connor  (1905) 
142  Fed.  449,  73  C.  C.  A.  565;  New- 
man V.  Newton  (C.  0.  1882)  14  Fed. 
634;  Heckling  v.  Allen  (C.  O.  1882) 
15  Fed.  196;  Grames  v.  Hawley  (C.  C. 
1883)  50  Fed.  319;  Allen  v.  Wilson 
(C.  O.  1884)  21  Fed.  881;  Baptist  v. 
FarweU  Transp.  Co.  (C.  C.  1886)  29 
Fed.  180;  Morgan's  Louisiana  &  T.  R. 
&  S.  S.  Co.  V.  Texas  Cent.  Ry.  Co.  (C. 
C.  1887)  32  Fed.  525;  Austin  v.  Riley 
(0.  C.  1893)  55  Fed.  833;  Doe  v.  Wa- 
terloo Min.  Co.  (C.  C.  1894)  60  Fed. 
643;  Craven  v.  Canadian  Pac,  R.  Co. 
(C.  C.  1894)  62  Fed.  170;  PoUitz  v. 
Wabash  R.  Co.  (C.  C.  1910)  180  Fed. 
950;  Linder  v.  Lewis  (D.  C.  1880)  1 
Fed  378;  U.  S.  v.  Mani  (D.  C.  1912) 
196  Fed.  160. 

A  court  has  power  during  the  term 
at  which  a  decree  is  entered  to  set  the 
same  aside  on  motion,  provided  the 
facts  are  such  as  to  justify  the  action 
in  the  exercise  of  a  judicial  discretion. 
/Etna  Life  Ins.  Co.  v.  Board  of  Com'rs 
of  Hamilton  County  (1897)  79  Fed. 
575,  25  C.  C.  A.  94;  Miocene  Ditch 
Co.  V.  Moore  (1907)  150  Fed.  483,  80 
C.  C.  A.  301;  Wyler  v.  Union  Pac.  Ry. 
Co.  (C.  C.  1898)  89  Fed.  41;  Inter- 
state Commerce  Commission  v.  Louis- 
ville &  N.  R.  Co.  (C.  C.  1899)  101 
Fed.  146. 

Vacation  of  a  judgment  at  the  same 
term  at  which  it  was  rendered,  because 
inadvertently  entered,  leaves  the  case 
as  if  there  had  been  no  entry  of  judg- 
ment -SStna  Life  Ins.  Co.  v.  Board  of 
County  Com'rs  of  Hamilton  County 
(1897)  79  Fed.  575,  25  C.  C.  A.  94. 

A  petition  for  rehearing  in  an  equity 
suit  filed  and  taken  under  advisement 
during  the  term  at  which  the  decree  is 
entered  prevents  the  decree  from  be- 
coming final  until  it  is  disposed  of,  and 
the  decree  may  be  modified  at  that 
time,  though  at  a  subsequent  term. 
City  of  New  Orleans  v.  Fisher  (1899) 
91  Fed.  574,  34  C.  C.  A.  15. 

Where  a  formal  written  judgment  is 
not  made  and  signed  until  the  term  sruc- 
ceeding  the  one  at  which  the  matter 
was  orally  determined,  the  judgment 
comes  into  existence  only  at  the  later 
term,  and  remains  subject  to  the  con- 
trol of  the  court  until  the  close  of  such 
term.  Judson  v.  Gage  (1899)  98  Fed. 
540,  39  C.  C.  A.  156. 

A  decree,  although  final,  remains  un- 
der the  control  of  the  court  during  the 
term  at  which  it  was  rendered.    Mah- 
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ler  V.  Animarium  Co.  (1904)  129  Fed. 
897,  64  C.  C.  A.  329. 

In  a  creditors'  suit  an  order  fixing 
the  amount  of  an  intervener's  claim  is 
interlocutory,  and  may  be  set  aside  for 
cause  at  any  time  before  the  close  of 
the  term  at  which  final  decree  is  en- 
tered. Standard  Savings  &  Loan  Ass'n 
V.  Aldrich  (1908)  163  Fed.  216,  89  O. 
C.  A.  646,  20  L.  R.  A.  (N.  S.)  393. 

8.  Power  of  court  over  judgment  or 
decree  after  term.^A  judgment,  ren- 
dered by  a  court  of  law,  which  is  a  nul- 
lity, may  be  set  aside  by  the  court  on 
motion,  even  at  a  subsequent  term. 
Thomas  v.  American  Freehold  Land  & 
Mortgage  Co.  (C.  C.  1801)  47  Fed. 
550,  12  L.  R.  A.  681  (decree  reversed 
American  Freehold  Land-Mortgage  Co. 
V.  Thomas  [1896]  71  Fed.  782,  18  O. 
C.  A.  327);  U.  S.  v.  Wallace  (D.  O. 
1891)  46  Fed.  569. 

The  courts  have  no  power  to  set 
aside  their  decrees  in  equity  on  mo- 
tion after  the  term  at  which  they  are 
rendered.  Cameron  v.  M'Roberts 
(1818)  3  Wheat  591,  593,  4  L.  Ed.  467. 

The  circuit  courts  of  the  United 
States  have  no  power  to  set  aside  de- 
crees in  equity,  on  motion,  after  the 
term  at  which  they  were  rendered.  Mc- 
Micken  v.  Perin,  59  U.  S.  (18  How. 
1855)  507,  15  L.  Ed.  504. 

After  hearing  a  case  without  a  jnry, 
the  court  took  it  under  advisement, 
and,  during  vacation,  entered  judgment. 
Afterwards,  at  the  next  term,  the  conrt 
vacated  such  judgment,  as  void  because 
entered  in  vacation,  and  entered  a  new 
judgment  to  the  same  effect.  Held, 
that  the  last  judgment  was  regular  and 
valid.  Abraham  v.  Levy  (1896)  72 
Fed.  124,  18  C.  C.  A.  469. 

After  the  term  at  which  a  judgment 
is  entered,  the  court  pronoundns^  it 
cannot  vacate  it  because  entered  "er- 
roneously, and  without  authority  of 
law,"  unless  at  such  term  steps  are 
taken  towards  its  vacation.  U.  S.  v. 
1,621  Pounds  of  Fur  CUppings  (19CK>) 
106  Fed.  161,  45  C.  C.  A.  263. 

A  court  has  no  jurisdiction  to  grant 
a  motion  to  set  aside  a  judgment,  after 
the  termination  of  the  term  at  which 
it  was  rendered,  on  the  stipulation  of 
the  attorneys,  that  the  same  should 
abide  the  event  of  a  writ  of  error  in 
another  cause.  Brown  v.  Arnold  (G. 
O.  1904)  127  Fed.  387,  decree  reversed 
(1904)  131  Fed.  723,  67  C.  C.  A.  125. 

Where  a  new  term  of  court  interven- 
ed between  the  making  of  an  order 
and  the  making  of  a  motion  to  vacate 
the  same,  the  court  lost  jurisdiction  to 
consider  the  motion.  Bom  v.  Schnei- 
der (O.  C.  1904)  128  Fed.  179. 

A  federal  law  court  has  no  power  to 
vacate  its  judgment  of  a  former  term, 
founded  on  a  false,  but  apparently 
valid,  return  of  service  of  process. 
King  V.  Davis  (C.  C.  1905)  137  Fed. 
222,  judgment  affirmed  Blankenship  t. 
King  (1906)  157  Fed.  676,  85  C.  a 
A.  84& 
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The  fact  that  the  judge  expressed  a 
willJDgneBs  to  make  an  order,  where 
none  was  actually  made,  does  not  war- 
rant the  entry  at  a  succeeding  term 
onnc  pro  tunc.  Klein  v.  Southern  Pac. 
Co.  (0.  O.  1905)  140  Fed.  213. 

Where  a  federal  court  had  no  juris- 
diction to  render  a  judgment  as  subse- 
quently determined  by  the  Circuit 
Court  of  Appeals,  the  Circuit  Court 
from  which  the  appeal  was  taken  had 
inherent  power  thereafter  to  vacate  the 
judgment  after  the  term  and  after  the 
time  to  appeal  had  expired.  Pollitz  y. 
Wabash  R.  Co.  (O.  O.  1910)  180  Fed. 
960. 

After  the  lapse  of  the  term  in  which 
a  decree  is  rendered  in  a  prize  case, 
the  authority  of  the  court  to  revoke  or 
alter  it  is  extinct  The  Major  Barbour 
(D.  C.  1863)  Fed.  Casr.  No.  8,984. 

9.  Appointment  and  discharge  of  re- 
eeiver8.^A  circuit  judge  has  authority 
to  hear  at  chambers  a  motion  to  dis- 
charge a  receiver.  Walters  v.  Anglo- 
American  Mortgage  &  Trust  Co.  (C. 
C.  1892)  50  Fed.  316. 

A  judge  held  to  have  authority  at 
chambers  to  appoint  a  receiver,  Horn 
V.  Pcre  Marquette  R.  Co.  (C.  0.  1907) 
151  Fed.  626. 

10.  Mode  of  prooeeding.— Motions  are 

always  addressed  to  the  discretion  of 
the  court,  and  it  is  entirely  within  its 
prorince  to  determine  in  what  manner 
it  will  satisfy  itself  of  the  facts  which 
appeal  to  its  discretion.  Importers'  & 
Traders'  Nat  Bank  y.  Lyons  (O.  O. 
1905)  134  Fed.  510. 


11.  Attendance  and  compeneatlon  of 
elerk.— A  clerk  is  entitled  to  his  per 
diem  compensation  for  days  on  which 
he  refers  to  the  referee  in  bankruptcy 
voluntary  petitions  filed  during  the  ab- 
sence of  the  judge  from  the  district, 
though  without  written  orders  to  open 
court  for  that  or  any  other  purpose. 
U.  S.  V.  Marvin  (1909)  29  Sup.  Ct 
297,  298.  212  U.  S.  275,  53  L.  Ed.  510. 

It  is  necessary  for  the  clerk  to  be  In 
attendance  when  the  court  is  sitting 
for  the  transaction  of  business.  But- 
ler V.  U.  S.  (D.  C.  1898)  87  Fed.  655; 
Marvin  v.  U.  S.  (1910)  45  Ot  CI.  528. 

A  per  diem  may  be  allowed  a  clerk  in 
equity  and  admiralty  cases  when  a 
judge  is  not  present  Owen  y.  IT.  S. 
(1906)  41  Ct  Cl.  69. 

It  is  not  necessary  for  the  clerk  to 
make  an  entry  showing  the  opening 
and  closing  of  the  court  on  days  when 
he  enters  proceedings  in  bankruptcy 
cases.  Keatley  v.  U.  S.  (1909)  45  Ct 
Cl.  36. 

12.  End  of  ternid— When  a  term  of 
court  begins,  a  prior  term  ends.  Loewe 
V.  Union  Savings  Bank  (D.  C.  1915) 
222  Fed.  342. 

13.  Term  of  ^ourt  may  exist  without 
transaction  of  buelness.— See  McDow- 
eU  V.  U.  S.  (1895)  159  U.  S.  596,  600, 
16  Sup.  Ct  111,  40  L.  Ed.  271. 

Cited  without  definite  application. 
Parks  V.  Booth  (1880)  102  U.  S.  96, 
26  L.  Ed.  54;  U.  S.  v.  FinneU  (1902) 
22  Sup.  Ct.  633,  635,  185  U.  S.  236, 
46  li.  Ed.  890;  Ackiss  v.  U.  S.  (1896) 
31   Ct  Cl.   283. 


§  977.  (Jud.  Code,  §  10.)     Monthly  adjournments  for  trial  of  crim- 
inal causes. 

District  courts  shall  hold  monthly  adjournments  of  their  reg- 
ular terms,  for  the  trial  of  criminal  causes,  when  their  business  re- 
quires it  to  be  done,  in  order  to  prevent  undue  expenses  and  delays 
in  such  cases. 

B.  S.  i  678.    Act  March  3,  1911,  c.  231,  |  10,  36  Stat  1088. 

159,  affirmed  (1892)  13  Sup.  Ct  425, 
147  U.  S.  669,  37  L.  Bd.  324. 


Cited     without    definite    application, 
Pitman  v.  U.  S.  (D.  C.  1891)  45  Fed. 


§  978.  Gud.  Code,  §  11.)     Special  terms. 

A  special  term  of  any  district  court  may  be  held  at  the  same 
place  where  any  regular  term  is  held,  or  at  such  other  place  in  the 
district  as  the  nature  of  the  business  may  require,  and  at  such  time 
and  upon  such  notice  as  may  be  ordered  by  the  district  judge.  Any 
business  may  be  transacted  at  such  special  term  which  might  be 
transacted  at  a  regular  term. 

R.  S.  i  581.    Act  March  3,  1911,  c.  231,  §  11,  36  Stat  1088. 

Notes  of  Deelaiona 


Coiatruotioii  and  applleatlon.— The 
presumption  of  law  is  that  a  special 
term  of  court  held  was  duly  convened, 
and  that  legal  notice  of  the  time  and 
place  had  been  civen,  and  the  burden 
of  overcoming  such  presumption  rests 
upon  one  attacking  the  validity  of  the 
proceedings  on  the  grounds  of  any  ir- 


regularity in  convening  or  giving  no- 
tice of  such  term.  Stockslager  y.  U. 
S.  (1902)  116  Fed.  590,  54  C.  C.  A.  46. 
A  district  court  has  jurisdiction  at  a 
special  term  to  try  a  defendant  on  an 
indictment  returned  at  a  previous  regu- 
lar term,  and  it  is  not  necessary  that 
the  order  for  the  special  term  be  in- 
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<iorporated  in  the  record  of  the  case  to 
show  such  jurisdiction.  Goll  v.  U.  S. 
<1907)  151  Fed.  412,  80  C.  C.  A.  642. 

A  special  term  of  court  may  lawfully 
be  held  while  a  regular  term  is  in  ses- 
sion at  another  place  in  the  same  dis- 
trict, where  there  are  two  judges,  each 
having  authority  to  hold  court  in  such 
district.  In  re  Stevenson  (O.  C.  1903) 
125  Fed.  843. 

The  word  "term"  means  "session." 
Pitman  v.  U.  S.  (D.  C.  1891)  45  Fed. 
159,  100,  affirmed  (1892)  13  Sup.  Ct 
425,  147  U.  S.  660,  37  L.  Ed.  324. 

Power  of  Judge.— Where  a  judge  who 
had  power  to  fix  terms  of  court,  and 
to  hold  special  sessions  at  such  times 
as  he  might  deem  expedient,  having  fix- 
ed regular  terms  and  the  limit  of  their 
duration,  at  the  close  of  one  of  such 
terms,  instead  of  adjourning  court  sine 
die  adjourned  to  the  next  secular  day, 
his  action  was  equivalent  to  the  con- 
vening of  a  special  session  to  com- 
mence on  that  day,  and  the  court  had 
the  same  power  to  transact  business 
thereat  as  though  a  formal  order  had 
been  entered  calling  such  session  in 
the  absence  of  any  statutory  provision 
requiring  such  order.  In  re  Stevenson 
(C.  C.  1903)  125  Fed.  843. 

The  additional  judge  for  the  Indian 
Territory  appointed  under  Act  June  7, 
1897,  c.  3  (30  Stat.  62),  when  holding 
n  term  of  court  under  assignment  from 
the  appellate  court  has  the  same  power 
to  call  and  hold  a  special  session  after 
the  close  of  the  regular  term,  to  dis- 
pose of  unfinished  business,  as  the 
judge  of  the  district  would  have.     Id. 

Judge  ae  oourt^-The  form  of  de- 
claring himself  to  be  a  court  is  not  in- 
dispensable to  the  validity  of  judicial 
acts  of  the  judge.  U.  S.  v.  The  Little 
Charles  (C.  C.  1819)  Fed.  Cas.  No. 
15,613. 

Release  of  libeled  vessel  by  order 
made  at  ohambers.— See  U.  S.  v.  The 

litUe  Charles  (C.  C.  1819)  Fed.  Cas. 
No.  15,613. 

Construction  and  applloation  of  super- 
seded R.  S.  §§  662-670,  relating  to  spe- 
cial sessions.— The  contention  that,  be- 
cause the  District  Court  of  the  United 
States  for  the  district  of  Porto  Rico  is 
required,  by  Act  April  12,  1900,  c.  191, 
§  34,  31  Stat.  77,  to  proceed  in  the  same 
manner  as  a  federal  circuit  court  a 
term  of  that  court  held  at  Mayaguez, 
under  the  authority  of  the  further  pro- 
vision of  that  section  that  regular  terms 
of  such  court  shall  be  held  at  stated 
times  in  San  Juan  and  Ponce,  and  spe- 
cial terms  at  Mayaguez  at  such  other 
times  as'  the  judge  may  deem  expedient, 
is  a  "special,"  as  contradistinguished 
from  a  "regular,"  term,  within  the 
meaning  of  R.  S.  §  670,  forbidding  jury 
trials  at  special  terms  of  the  Circuit 
Courts,  except  in  certain  specified  dis- 
tricts, is  too  clearly  lacking  in  merit  to 
ioistain  a  writ  of  error  from  the  federal 

(542) 


Supreme  Court,  in  view  of  the  substan- 
tially uniform  requirement  of  sections 
664-669,  that  special  terms  of  the  Cir- 
cuit Courts  are  to  be  held  where  the 
regular  sessions  are  held.  American  R. 
Co.  V.  Castro  (1907)  27  Sup.  Ct.  466, 

467,  204  U.  S.  453,  51  L.  Ed.  564; 
Same  v.  De  Castro  (1907)  27  Sup.  Ct. 

468,  210  U.  S.  440,  51  L.  Ed.  1187. 
Act  March  2,  1793,  in  relation  to  spe- 
cial sessions  of  the  circuit  court  at  plac- 
es nearer  to  where  the  offense  was  com- 
mitted, vests  in  the  court  a  legal  dis- 
cretion, to  be  exercised  on  considera- 
tions of  convenience  and  practicability. 
U.  S.  V.  Insurgents  (C.  C.  1799)  Fed. 
Cas.  No.  15,442,  1  L.  Ed.  700. 

The  judges  have  power  to  hold  a 
special  court  in  capital  cases  in  the 
county  in  which  the  offense  was  com- 
mitted; but  they  have  a  legal  discre- 
tion on  the  subject.     Id. 

The  court  has  no  power  to  adjourn  a 
stated  general  session  from  the  place  at 
which  it  is  directed  by  statute  to  be  held 
to  another  place,  for  the  purpose  of 
trying  there  a  person  indicted  for  a 
capital  crime,  in  compliance  with  s-ec- 
tion  29,  Judiciary  Act  1789.  U.  S.  v. 
Cornell  (C.  C.  1820)  Fed.  Cas.  No.  14,- 
868. 

Criminal  cases  pending  at  a  regular 
session  cannot  be  continued  to  a  special 
session  held  for  the  trial  of  crimes,  nor 
can  any  order  be  made  therein  at  such 
session.  U.  S.  v.  Milbum  (C.  C.  1834) 
Fed.  Cas.  No.  15,765. 

The  probability  that  diflBcult  and  im- 
portant questions  of  law  will  arise  will 
not  ordinarily  justify  the  postponement 
of  the  trial,  so  as  to  await  the  holding 
of  the  court  by  two  judges,  with  a  view 
to  a  certificate  of  division  of  opinion. 
U.  S.  V.  Fullerton  (C.  C.  1868)  Fed.  Cas*. 
No.  15,175. 

R.  S.  §  662  is  construed  to  merely 
provide  for  the  holding  of  special  ses- 
sions near  the  place  of  the  commission 
oi  the  offenses,  and  still  affords  a  rem- 
edy. U.  S.  V.  Berry  (C.  C.  1885)  24 
Fed.  780,  784. 

Where  an  act  changing  the  time  of 
holding  a  term  of  court  is  passed,  but 
too  late  to  permit  the  holding  of  a  term 
at  the  substituted  time,  and  a  special 
term  in  lieu  thereof  is  called,  proceed- 
ings for  the  removal  of  a  cause, .  the 
petition  and  bond  in  which  were  filed 
before  the  time  of  holding  the  regular 
term  as  fixed  either  by  the  act  or  the 
former  law  are  before  the  special  term 
for  the  purposes  of  a  motion  to  remand; 
the  act  providing  that  process  from  the 
clerk's'  office  shall  be  returnable  at  the 
substituted  term,  and  R.  S.  §§  669,  670, 
enabling  a  special  term  to  transact  all 
business  that  may  be  transacted  at  a 
regular  term.  Kansas  City  &  T.  R.  Co. 
V.  Interstate  Lumber  Co.  (C.  C.  1888) 
37  Fed.  3. 

The  District  Court  of  the  northern 
district  of  Iowa  may  name  the  time  and 
place  of  trial  of  criminal  cases,  whether 
at  regular  or  special  term,  subject  only 
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to  defendant's  right  to  a  epeedy  trial  Cited  without  definite  application,. 
'Within  the  district  where  the  offense  Rosecrans*  v.  U.  S.  (1897)  17  Sup.  Ct. 
was  committed.  U.  S.  v.  Kessel  (D.  C.  302,  304,  165  U.  S.  257,  41  L.  Ed.  708; 
1894)  63  Fed.  433,  434.  Butler  v.  U.  S.   (D.  0.  1898)   87  Fed. 

655,  664. 

§  979.  (Jud.  Code,  §  12.)     Adjournment  in  case  of  nonattendance^ 
of  judge. 
If  the  judge  of  any  district  court  is  unable  to  attend  at  the  com- 
mencement of  any  regular,  adjourned,  or  special  term,  or  any  time 
during  such  term,  the  court  may  be  adjourned  by  the  marshal,  or 
clerk,  by  virtue  of  a  written  order  directed  to  him  by  the  judge,  to  the 
next  regular  term,  or  to  any  earlier  day,  as  the  order  may  direct. 
R.  S.  §  683.    Act  March  3,  1911,  c.  231,  §  12,  36  Stat.  1088. 
Notea  of  D«olsioii« 


Con8tructloii.^A  term  does  not  lapse 
because  of  the  absence  of  the  judge  on 
an  adjourned  day,  though  no  written  or- 
der of  adjournment  is  made.  Scho- 
field  V.  Horse  Springs  Cattle  Co.  (0.  0. 
1895)   65  Fed.  433. 

While  a  telegram  from  the  judge  to 
the  court  oflScers  directing  an  adjourn- 
ment may  be  considered  an  order  in 
"writing"  within  this  section,  an  or- 
der given  over  the  telephone  by  the 
judge  is  not  a  written  order  within  the 
statute.  Schofield  v.  Horse  Springs 
Cattle  Co.  (C.  C.  1895)  65  Fed.  433, 
435. 

This  section  applies  to  sessions  of 
court  held  after  an  adjournment  for 
several  days  by  order  of  the  judge.  Pit- 
man V.  U.  S.  (D.  C.  1801)  45  Fed.  159, 
judgment  aflSrmed  U.  S.  v.  Pitman 
(1893)  13  Sup.  Ct.  425,  147  U.  S.  669, 
37  L.  Ed.  324. 

The  word  "court"  means  something 
more  than  a  court  that  is  open  by  the 
judge  for  business  at  the  beginning  of 
a  regular  term  and  continued  by  ad- 
journment until  the  close  thereof.  But- 
ler V.  U.  S.  (D.  C.  1898)  87  Fed.  655, 
664. 

Compensation  of  attendante.^— A  clerk 
is  entitled  to  his  per  diem  where  the 
court  is  adjourned  and  opened  by  the 
marshal  pur&-uant  to  the  express  order 
of  the  judge.  Pitman  v.  U.  S.  (D.  0. 
1891)  45  Fed.  159, 160  (affirmed  [1892] 
13  Sup.  Ct  425,  147  U.  S.  669,  37  L. 
Ed.  324) :  Dart  v.  U.  S.  (1897)  32  Ct. 
a  267. 

The  clerk  is  entitled  to  his  fees  on 
business  transactions  when  the  court  is 


adjourned  in  the  absence  of  the  judge. 
U.  S.  V.  Finnell  (1902)  22  Sup.  Ct  633, 
635,  185  IT.  S.  236,  46  L.  Ed.  890. 

R.  S.  S  824,  post,  I  1378,  allowing  a 
compensation  to  a  district  attorney,  is 
limited  by  Act  March  3,  1887,  c  362,  24 
Stat  509,  541,  to  each  day  when  the 
court  is*  open  by  the  judge  for  business, 
and  does  not  extend  to  days  on  which 
the  court  is  opened  or  adjourned  by 
the  marshal  or  clerk.  Sill  v.  U.  S. 
(1898)  87  Fed.  699,  700,  31  C.  C.  A. 
200. 

The  marshal  is  entitled  to  his  regu- 
lar per  diem  where  the  court  was  open- 
ed and  adjourned  on  Sunday.  Pules  ton 
V.  U.  S.  (C.  C.  1898)  85  Fed.  570. 

Criers  and  bailiffs  held  entitled  tty 
per  diem  for  attendance  on  days  when 
the  court  was  adjourned  by  written  or- 
der of  the  judge.  U.  S.  v.  McCabe  (C. 
C.  1903)  122  Fed.  653,  affirmed  (1904) 
129  Fed.  70S,  64  C.  C.  A.  236;  Swift 
V.  U.  S.  (C.  C.  1904)  128  Fed.  763,  766, 
affirmed  (1905)  139  Fed.  225,  71  C.  C. 
A.  351. 

Where  the  clerk  attends  the  judge  in 
one  divi&ion  and  his  deputy  attends  in 
another  division  opened  and  adjourned 
pursuant  to  this  section,  he  is  entitled 
to  pay  for  attendance  by  deputy  as  well 
as  for  his  attendance  in  person.  Erwin 
V.  U.  S.  (D.  C.  1889)  37  Fed.  470,  477, 
2  L.  R.  A.  229. 

Cited  without  definite  application, 
U.  S.  V.  Perry  (1892)  50  Fed.  743,  747, 
1  C.  C.  A.  648;  V.  S.  v.  Aldrich  (1893) 
58  Fed.  688,  690,  7  C.  C.  A.  431;  Arkiss 
V.  U.  S.  (1896)  31  Ct  CI.  283;  Kelly  v. 
U.  S.  (1900)  41  Ct.  CI.  246. 


§  980.  (Jud.  Code,  §  13.)     Designation  of  another  judge  in  case  of 
disability  of  judge. 

When  any  district  judge  is  prevented,  by  any  disability,  from 
holding  any  stated  or  appointed  term  of  his  district  court,  and  that 
fact  is  made  to  appear  by  the  certificate  of  the  clerk,  under  the 
seal  of  the  court,  to  any  circuit  judge  of  the  circuit  in  which  the  dis- 
trict lies,  or,  in  the  absence  of  all  the  circuit  judges,  to  the  circuit 
justice  of  the  circuit  in  which  the  district  lies,  any  such  circuit  judge 
or  justice  may,  if  in  his  judgment  the  public  interests  so  require, 
designate  and  appoint  the  judge  of  any  other  district  in  the  same 
circuit  to  hold  said  court,  and  to  discharge  all  the  judicial  duties  of 
the  judge  so  disabled,  during  such  disability.  Whenever  it  shall  be  cer- 
tified by  any  such  circuit  judge  or,  in  his  absence,  by  the  circuit  justice 
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of  the  circuit  in  which  the  district  lies,  that  for  any  sufficient  reason 
it  is  impracticable  to  designate  and  appoint  a  judge  of  another  dis- 
trict within  the  circuit  to  perform  the  duties  of  such  disabled  judge, 
the  chief  justice  may,  if  in  his  judgment  the  public  interests  so  re- 
quire, designate  and  appoint  the  judge  of  any  district  in  another  cir- 
cuit to  hold  said  court  and  to  discharge  all  the  judicial  duties  of  the 
judge  so  disabled,  during  such  disability.  Such  appointment  shall 
be  filed  in  the  clerk's  office,  and  entered  on  the  miputes  of  the  said 
district  court,  and  a  certified  copy  thereof,  under  the  seal  of  the  court, 
shall  be  transmitted  by  the  clerk  to  the  judge  so  designated  and  ap- 
pointed. 

R.  S.  S  501.    Act  March  4, 1907,  c.  2940,  34  Stat.  1417.    Act  March  3,  1911, 
c  231,  §  13,  36  Stat  1089. 

Notes  of  DeoisioBS 

Construction^— Jadge  B.,  the  district 
jndgc  of  a  district  of  Louisiana,  was? 
appointed  by  the  circuit  judge  of  the 
fifth  judicial  circuit  to  act  as  judge  for 
the  Eastern  district  of  Texas,  during  the 
year  1889,  and  during  the  sickness  of 
the  judge  of  that  district  to  hold  the 
terms  of  said  court  in  1889  at  Tyler, 
Jefferson,  and  Galveston,  and  the  ap- 
pointment was  recorded  at  Galveston. 
The  appointment  was  made  before  Act 
March  1,  1889,  establishing  two  sepa- 
rate terms  of  that  court  to  be  held  at 
Paris,  and  was  never  recorded  there. 
Judge  B.  held  the  1889  terms  of  the 
court  at  Paris,  and  also,  after  the 
death  of  the  regular  judge  and  before 
the  appointment  of  his  successor,  held 
the  April  term,  1890.  Held,  that  he  was 
judge  de  jure  of  the  court  held  at  Paris 
in  1889,  and  was  judge  de  facto,  if  not 
de  jure,  at  the  April  term,  1890.  Ball 
V.  U.  S.  (1891)  11  Sup.  Ct.  761,  140  U. 
S.  118,  35  L.  Ed.  377. 

Each  successive  statute  relative  to 
district  judges  passed  since  the  Judiciary 
Act  of  1789,  §  6  (1  Stat.  76),  which 
statutes  have  been  incorporated  respec- 
tively in  this  section  and  R.  S.  §  592, 
post,  S  981,  and  R.  S.  S  596,  have  seem- 
ingly been  intended  to  make  larger  pro- 
vision for  the  regular  and  continued 
transaction  of  the  business  of  the  dis- 
trict court.  McDowell  v.  U.  S.  (1895) 
16  Sup.  Ct.  Ill,  112,  159  U.  S.  596,  40 
L.  Ed.  271. 

A  judge  holding  court  for  a  resident 
judge  held  authorized  to  make  an  order 
extending  the  time  for  filing  the  return 
to  a  writ  of  error,  the  citation  for  which 
had  been  previously  signed  by  the  resi- 
dent judge.  Hall  v.  McKinnon  (1911) 
193  Fed.  572,  113  C.  0.  A.  440. 

If  the  disability  of  the  district  judge 
terminates  in  his  death,  the  circuit  court 
must  remand  the  certified  causes  to  the 
district  court  under  Act  March  2,  1809, 
c.  94.  Ex  parte  United  States  (C.  O. 
1812)  Fed.  Gas.  No.  14,411. 

An  appointment  should  be  filed  in  the 
office  of  the  clerk  of  the  district  court, 
but  the  failure  to  file  a&'  directed  did 
not  invalidate  the  appointment.  Na- 
tional Home  for  Disabled  Volunteer 
Soldiers  v.  Butler  (C.  0.  1888)  33  Fed. 
874. 
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When  there  is  a  vacancy  in  the  office 
of  district  judge  the  circuit  judge  can- 
not designate  a  district  judge  to  hold 
court  in  that  district;  Act  July  29, 1850, 
c  30,  only  authorizing  such  designa- 
tion in  cases  of  sickness  or  other  disa- 
biUty.     (1858)  9  Op.  Atty.  Gen.  131. 

Acts  of  designated  Judge.— A  district 
judge  acting  in  another  district  in 
which  the  office  of  judge  is  vacant,  by 
virtue  of  nn  appointment  regular  on  its 
face,  made  by  its  circuit  judge,  is  an 
officer  de  facto,  if  not  de  jure,  and  his 
acts  cannot  be  collaterally  attacked. 
McDowell  V.  TJ.  S.  (1895)  16  Sup.  Ct 
HI,  112,  159  U.  &  596,  40  L.  Ed.  271. 

An  order  for  the  drawing  of  a  grand 
jury  by  a  designated  judge  held  a  suffi- 
cient order  of  the  court  within  this  sec- 
tion and  R.  S.  S  810,  post,  {  1261.  May 
V.  TJ.  S.  (1912)  199  Fed.  53.  117  0.  C. 
A.  431. 

Where  a  judge  who  rendered  a  decree 
in  a  district  other  than  his  own  could 
under  the  statute  have  been  designated 
to  hold  court  in  such  district,  it  was 
conclusively  presumed  that  he  was  actu- 
ally holding  such  court  when  the  de* 
cree  was  rendered  and  that  the  decree 
was  valid.  The  Alaska  (0.  C.  1888)  35 
Fed.  555,  557. 

A  United  States  district  judge  who 
has,  under  order  of  the  circuit  judge, 
tried  a  case  in  another  district,  has  ju- 
risdiction to  pass  upon  a  motion  for  a 
new  trial  in  the  case,  even  after  he  has 
returned  to  his  own  district  where  the 
parties  waive  his  returning  to  the  other 
district  for  the  purpose  of  deciding  the 
motion.  Cheesman  v.  Hart  (C.  C.  1890) 
42  Fed.  98. 

Under  this  section  and  R  S.  (  614, 
providing  that  a  district  judge,  when 
holding  drcuit  court  alone,  may,  by  con- 
sent of  parties,  hear  an  appeal  or  writ 
of  error  from  his  own  decision  in  the 
district  court,  a  district  judge,  when 
holding  circuit  court  in  another  district 
by  appointment  of  the  circuit  judge, 
could,  by  consent  of  the  parties,  hear 
and  determine  a  writ  of  error  in  a  crim- 
inal case  from  the  district  court.  Har- 
mon V.  U.  S.  (O.  C.  1890)  43  Fed.  817. 

A  federal  district  judge,  assigned  by 
order  of  a  circuit  judge  to  hold  Circuit 
and  District  Gourtv  in  a  district  other 


C3l.  1)  THB  JUDICIAL  CODB  §    983 

than  his  own,  because  of  the  contem-  district,  who  presided  at  the  hearing  of 

plated  absence  of  the  district  judge  of  the  cause,  is  within  his  district.    Gay  v. 

the  district  to  which  such  assignment  is  Hudson  River  Electric  Power  Co.  (C.  C. 

made,  is  not  thereby  empowered  to  make  1911)   190  Fed.  812. 
and  sign  orders  in  a  case  pending  in  such 

other  district  when  absent   therefrom  Cited     without    definite    application, 

and  in  his  own  district,  and  especially  In  re  McCall  (1906)  145  Fed.  898,  70 

when  the  resident  judge  of  such  other  0.  C.  A.  430. 

§  981.  (Jud.  Code,  §  14.)     Designation  of  another  judge  in  case  of 

an  accumulation  of  business. 
When,  from  the  accumulation  or  urgency  of  business  in  any  dis- 
trict court,  the  public  interests  require  the  designation  and  ap- 
pointment hereinafter  provided,  and  the  fact  is  made  to  appear, 
by  the  certificate  of  the  clerk,  under  the  seal  of  the  court,  to  any 
circuit  judge  of  the  circuit  in  which  the  district  lies,  or,  in  the  ab- 
sence of  all  the  circuit  judges,  to  the  circuit  justice  of  the  circuit  in 
which  the  district  lies,  such  circuit  judge  or  justice  may  designate  and 
appoint  the  judge  of  any  other  district  in  the  same  circuit  to  have 
and  exercise  within  the  district  first  named  the  same  powers  that  are 
vested  in  the  judge  thereof.  Each  of  the  said  district  judges  may, 
in  case  of  such  appointment,  hold  separately  at  the  same  time  a  dis- 
trict court  in  such  district,  and  discharge  all  the  judicial  duties  of 
the  district  judge  therein. 

R.  S.  §  592.     Act  March  3,  1911,  c.  231,  §  14,  36  Stat.  1089. 

Notes  of  Deoisiona 

CoRstruction^— Each   successive   stat-  filing  of  an  affidavit  charging  him  with 

ate  relative  to  district  judges   passed  personal  bias  and  prejudice.    Ex  parte 

since  the  Judiciary  Act  of  1789,  §  6  (1  American  Steel  Barrel  Co.    (1913)   33 

Stat  76),  which  statutes  have  been  in-  S.  Ct.  1007,  230  U.  S.  36,  57  L.  Ed. 

corporated  respectively  in  this  section  1379. 

?"iU^u^*  ^  ^^'  .*°'®'  !  ^^'.  ^^^  ^  Cited  without  definite  application, 
S  596,  have  seemingly  been  intended  to  TuUock  v.  Mulvane  (1902)  22  Sup.  Ct 
make  larger  provision  for  the  regular  372,  377,  184  U.  S.  497,  46  L.  Ed.  657; 
and  continued  transaction  of  the  busi-  Ex  parte  U.  S.  (1913)  33  Sup.  Ct  170, 
""^Vt  a  *J?.\cJf '?«'«''''''"/..  ^.^'PT.^  226  U.  S.  420,  57  L.  Ed.  281;  In  re 
159  U.  S.  596,  40  L.  Ed.  271.  ^  430-  in  ^e  Benson  (C.  C.  1893)  58 
Mandamus  to  review  designation^—  Fed.  962,  964  (reversed  U.  S.  v.  Ben- 
Mandamus  will  not  lie  to  review  the  son  [1895]  70  Fed.  591,  17  C.  C.  A. 
ruling  of  a  federal  Circuit  Judge  des-  293);  Robinson  v.  American  Car  & 
ignating  another  judge  in  place  of  a  Foundry  Co.  (C.  C.  1908)  142  Fed.  170, 
District  Judge,  who  certified  his  with-  171,  reversed  (1907)  150  Fed.  331,  80 
drawal  from  bankruptcy  proceedings  on  C.  0.  A.  127. 

§  982.  (Jud.  Code,  §  15.)     When  designation  to  be  made  by  Chief 
Justice. 

If  all  the  circuit  judges  and  the  circuit  justice  are  absent  from 
the  circuit,  or  are  unable  to  execute  the  provisions  of  either  of 
the  two  preceding  sections,  or  if  the  district  judge  so  designated 
is  disabled  or  neglects  to  hold  the  court  and  transact  the  business 
for  which  he  is  designated,  the  clerk  of  the  district  court  shall  cer- 
tify the  fact  to  the  Chief  Justice  of  the  United  States,  who  may 
thereupon  designate  and  appoint  in  the  manner  aforesaid  the  judge 
of  any  district  within  such  circuit  or  within  any  other  circuit ;  and 
said  appointment  shall  be  transmitted  to  the  clerk  and  be  acted  upon 
by  him  as  directed  in  the  preceding  section. 

R.  S.  I  693.    Act  March  3,  1911,  c.  231,  §  16,  36  Stat,  1089. 

Cited  without  definite  application, 
In  re  McCaU  (1906)  145  Fed.  898,  76 
0.  C.  A.  430. 

§  983.  (Jud.  Code,  §  16.)     New  appointment  and  revocation. 

Any  such  circuit  judge,  or  circuit  justice,  or  the  Chief  Justice, 
as  the  case  may  be,  may,  from  time  to  time,  if  in  his  judgment  the 
1  U.S.CoMP.'l6— 35  (54f>) 
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public  interests  so  require,  make  a  new  designation  and  appoint- 
ment of  any  other  district  judge,  in  the  manner,  for  the  duties,  and 
with  the  powers  mentioned  in  the  three  preceding  sections,  and 
revoke  any  previous  designation  and  appointment. 

R.  S.  §  594.    Act  March  4, 1911,  c.  231,  §  16,  36  Stat.  1089. 

§  984.  (Jud.  Code,  §  17.)     Designation  of  district  judge  in  aid  of 

another  judge. 
It  shall  be  the  duty  of  the  senior  circuit  judge  then  present  in 
the  circuit,  whenever  in  his  judgment  the  public  interest  so  re- 
quires, to  designate  and  appoint,  in  the  manner  and  with  the  pow- 
ers provided  in  section  fourteen,  the  district  judge  of  any  judicial 
district  within  his  circuit  to  hold  a  district  court  in  the  place  or 
in  aid  of  any  other  district  judge  within  the  same  circuit. 

R.  S.    §  596.    Act  March  3,  1881,  c.  133,  21  Stat  454.    Act  March  3,  1911, 
c  231,  §  17,  36  Stat  1089. 

Notes  of  Decisions 

Construction.— This    section    contem-  designated  judge  is  to  take  temporarily 

plates  that  the  appointment  shall  state  the   place  which  is  or  has  been  fiUed 

what  court  the  appointee  is  to  hold,  and  by  a  regular  judge.     Id. 

that  it  is  in  place  of  the  judge  of  the  This  section  gives  full  power  to  the 

district  court  or  in  aid  of  him,  and  that  circuit  judge  to  act,  without  reference 

it  be  filed  and  entered  on  the  minutes  to  any  certificate  from  the  clerk,  when- 

as  provided  in  section  591.    Ball  v.  U.  ever  in  his  judgment  the  public  inter- 

S.  (1891)  11  Sup.  Ct  761,  764,  140  U.  ests  require.     Id. 

S.  118,  35  L.  Ed.  377.  An    appointment   under    this    section 

Each  successive  statute  relative  to  should  be  filed  as  provided  under  sec- 
district  judges  passed  since  the  Judi-  tion  591,  but  failure  to  so  file  will  not 
ciary  Act  of  1789,  8  6  (1  Stat  76),  invalidate  the  appointment  National 
which  statutes  have  been  incorporated  Home  for  Disabled  Volunteer  Soldiers 
respectively  in  this  section  and  R.  S.  v.  Butler  (C.  C.  1888)  33  Fed.  374,  375. 
§1  591,  592,  ante,  §§  980,  981,  have  A  district  judge  holding  circuit  court 
seemingly  been  intended  to  make  larger  in  another  district  by  appointment  of 
provision  for  the  regular  and  continued  the  circiut  judge  could  by  consent  of 
transaction  of  the  business  of  the  dis-  the  parties  hear  and  determine  a  writ 
trict  court  McDowell  v.  U.  S.  (1895)  16  of  error  in  a  criminal  case  from  the 
Sup.  Ct  111,  112,  159  U.  S.  596,  40  L.  district  court  Harmon  v.  U.  S.  (0.  C. 
Ed.  271.  1890)  43  Fed.  817,  818. 

While  the  words  "in  aid  of*  natural- 
ly imply  some  existing  judge  to  be  aid-  Presumption   as  to   Judge's   appoint- 
ed, the  words  "in  the  place  of"  do  not  ment.— See  The  Alaska    (0.   G.   18S8) 
necessarily  carry  the  same  implication,  35  Fed.  555,  557.     See  note  under  S 
but  may  be  construed  to  mean  that  the  591. 

§  985.  (Jud.  Code,  §  18,  as  amended,  Act  Oct.  3,  1913,  c.  18.)  When 
circuit  judge  may  be  designated  to  hold  district  court. 

Whenever,  in  the  judgment  of  the  senior  circuit  judge  of  the 
circuit  in  which  the  district  lies,  or  of  the  circuit  justice  assigned 
to  such  circuit,  or  of  the  Chief  Justice,  the  public  interests  shall 
require,  the  said  judge,  or  associate  justice,  or  Chief  Justice,  shall 
designate  and  appoint  any  circuit  judge  of  the  circuit  to  hold  said 
district  court. 

Whenever  it  shall  be  certified  by  the  senior  circuit  judge  of  the 
second  circuit,  or,  in  his  absence,  by  the  circuit  justice  of  said  cir- 
cuit, that  on  account  of  the  accumulation  or  urgency  of  business 
in  any  district  court  in  said  circuit  it  is  impracticable  to  desig- 
nate and  appoint  a  sufficient  number  of  district  judges  of  other 
districts  within  said  circuit  to  relieve  such  accumulation  or  urgency 
of  business,  the  Chief  Justice  may,  if  in  his  judgment  the  public 
interests  so  require,  designate  and  appoint  the  judge  of  any  dis- 
trict court  in  another  circuit  to  hold  a  district  court  within  the  said 
second  circuit,  and  to  have  and  exercise  within  the  district  to  which 
he  is  so  assigned  the  same  powers  that  are  vested  in  the  judge 
thereof:  Provided,  That  such  judge  so  designated  and  appointed 
shall  have  consented,  in  writing,  to  such  designation  and  appoint- 
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ment :  And  provided  further.  That  the  senior  circuit  judge  of  the 
circuit  within  which  such  judge  so  designated  and  appointed  re- 
sides shall  certify,  in  writing,  that  the  business  of  the  district  of 
such  judge  will  not  suffer  thereby.  Such  appointment  shall  be 
filed  in  the  clerk's  office  and  entered  on  the  minutes  of  the  said 
district  court,  and  a  certified  copy  thereof,  under  the  seal  of  the 
court,  shall  be  transmitted  by  the  clerk  to  the  judge  so  designated 
and  appointed.  Each  of  the  said  district  judges  may,  in  the  case  of 
such  appointment,  hold  separately,  at  the  same  time,  a  district 
court  in  such  district,  and  discharge  all  of  the  judicial  duties  of 
the  district  judge  therein. 

Act  March  3,  1911,  c.  231,  §  18,  36  Stat.  1089.  Act  Oct  3.  1913,  c  18,  38 
Stat.  203. 

This  section,  as  enacted  in  the  Judicial  Code,  contained  only  the  general  pro- 
vision in  the  first  sentence  for  designating  a  circuit  judge  to  hold  a  district 
court.  The  further  provisions  for  such  designations  in  the  second  circuit  were 
added  by  amendment  of  the  section  by  Act  Oct.  3,  1913,  c.  18,  last  cited  above. 

Notes  of  Deoisioiis 


Entry  and  review  of  erdere  by  des- 
ignated judge.— It  is  well  settled  in  the 
Eighth  circuit  that  the  rulings  of  the 
district  judge,  while  holding  the  circuit 
court,  are  not  subject  to  review  in  the 
same  court,  by  the  circuit  judge  or  jus- 
tice, and  the  circuit  judge  will  only  sit 
to  hear  motions  for  new  trials  in  cases 
tried  in  his  absence,  when  the  district 
judge  so  desires  and  requests  it.  XT.  S. 
V.  Biebusch  (C.  C.  1880)  1  Fed.  213. 

A  case  was  heard  by  a  justice  of  the 
supreme  court  while  holding  a  circuit 
court  for  the  district  of  California  in 
the  dty  of  San  Francisco,  and  a  decree 
was  entered  dismissing  the  bill.  Held 
that,  as  the  circuit  court  in  San  Frtm- 
dsco  would  be  held  by  the  circuit  judge 
in  the  absence  of  the  justice  who  tried 
the  cause,  the  latter  would  direct  the 
circuit  court  to  forward  the  petition  for 
rehearing  and  the  answer  to  him  at 
Washington,  and  the  application  would 
be  there  disposed  of,  and  the  judgment 
sent  to  the  circuit  court  and  entered. 
Giant  Powder  Co.  v.  California  Vigorit 
Powder  Co.  (C.  C.  1880)  5  Fed.  197. 


Where  the  Supreme  Court  reversed  a 
decree  dismissing  a  suit  to  enforce  the 
Anti-Trust  Act,  and  remanded  the  case 
with  specific  directions,  the  decree  on 
the  mandate  may  be  entered  by  any  dis- 
trict judge  presiding  or  circuit  judge 
assigned  under  this  section.  U.  S.  v. 
Terminal  Ass'n  of  St  Louis  (D.  C. 
1912)  197  Fed.  446. 

Judge  may  designate  himself.— Under 

this  section  a  senior  Circuit  Judge  may 
properly  designate  himself  to  continue 
to  conduct  an  equity  cause  in  a  District 
Court  of  which  he  had  previously  had 
entire  charge  in  the  Circuit  Court  in 
the  absence  of  objection  by  the  parties. 
Pennsylvania  Steel  Co.  v.  New  York 
City  Ry.  Co.  (D.  C.  1915)  221  Fed.  440. 

Cited    without    definite    application, 

U.  S.  ex  rel.  Attorney  Greneral  v.  Judg- 
es of  Circuit  Court  (1865)  3  Wall.  673, 
675,  18  L.  Ed.  Ill;  Ex  parte  U.  8. 
(1913)  33  Sup.  Ct  170,  226  U.  S.  420, 
57  L.  Ed.  281;  U.  S.  v.  Murphy  (D.  C. 
1897)  82  Fed.  893,  900.  See  note  un- 
der f  602. 


§  986.  (Jud.  Code,  §  19.)     Duty  of  district  and  circuit  judge  in 
such  cases. 
It  shall  be  the  duty  of  the  district  or  circuit  judge  who  is  desig- 
nated and  appointed  under  either  of  the  six  preceding  sections,  to 
discharge  all  the  judicial  duties  for  which  he  is  so  appointed,  dur- 
ing the  time  for  which  he  is  so  appointed;   and  all  the  acts  and 
proceedings  in  the  courts  held  by  him,  or  by  or  before  him,  in  pur- 
suance of  said  provisions,  shall  have  the  same  effect  and  validity  as 
if  done  by  or  before  the  district  judge  of  the  said  district. 
R.  S.  {  595.    Act  March  3,  1911.  c.  231,  f  19,  36  Stat.  1090. 

Notes  of 

Superseded  R.  S.  {  609,  relating  to 
Circuit  Courts,  cited  and  construed^— 

See  Virginia  v.  Paul  (1893)  13  Sup.  Ct. 
536,  539,  148  U.  S.  107,  37  L.  Ed.  386; 
Ex  parte  U.  S.  (1913)  33  Sup.  Ct.  170, 
226  U.  S.  420,  67  L.  Ed.  281;  Indus- 
trial &  Mining  Guaranty  Go.  v.  Elec- 
trical Supply  Co.  (1893)  58  Fed.  732, 
737,  7  C.  C.  A,  471;  Ex  parte  Brown 
(D.  C.  1905)  140  Fed.  461,  462. 


Decisions 

The  authority  of  a  district  judge, 
when  holding  a  circuit  court  under  R. 
S.  I  609,  is  coextensive  with  that  of 
any  judge  sitting  in  the  same  court 
McDowell  V.  Kurtz  (1896)  77  Fed.  206, 
23  C.  C.  A,  119;  Goodyear  Dental  Vul- 
canite Co.  V.  Folsom  (C.  C.  1880)  3 
Fed.  509. 

A  district  judge  can  hold  a  circuit 
court,  in  the  absence  of  a  circuit  judge, 
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and  exercise  all  the  powers  of  a  circuit 
court.  In  re  Kaine  (C.  C.  1862)  Fed. 
Cas.  No.  7,598. 

The  district  judge  of  the  Eastern  dis- 
trict of  New  York  has  authority  to  hold 
the  circuit  court  for  the  Southern  dis- 
trict of  New  York.  In  re  Nicolas  (O. 
C.  1870)  Fed.  Cas.  No.  10,256. 

A  judge  of  the  federal  district  court, 
v/hile  sitting  alone  as  circuit  judge  In 
the  circuit  court,  has  the  same  power 


and  jurisdiction  as  any  other  judge  sit- 
ting in  the  same  court.  Robinson  v. 
Satterlee  (C.  C.  1874)  Fed.  Cas-  No. 
11,967. 

The  circuit  court,  when  there  is  a  full 
bench,  consists  of  the  chief  justice,  cir- 
cuit judge,  and  district  judge.  In  the 
absence  of  one,  the  other  exercises  the 
powers  of  all  three.  Cuyler  v.  Atlan- 
tic &  N.  C.  R.  Co.  (C.  O.  1904)  132 
Fed.  568,  569. 


§  987.  (Jud.  Code,  §  20.)     When  district  judge  is  interested  or 

related  to  parties. 
Whenever  it  appears  that  the  judge  of  any  district  court  is  in 
any  way  concerned  in  interest  in  any  suit  pending  therein,  or  has 
been  of  counsel  or  is  a  material  witness  for  either  party,  or  is  so 
related  to  or  connected  with  either  party  as  to  render  it  improper,  in 
his  opinion,  for  him  to  sit  on  the  trial,  it  shall  be  his  duty,  on  appli- 
cation by  either  party,  to  cause  the  fact  to  be  entered  on  the  records 
of  the  court;  and  also  an  order  that  an  authenticated  copy  thereof 
shall  be  forthwith  certified  to  the  senior  circuit  judge  for  said  circuit 
then  present  in  the  circuit;  and  thereupon  such  proceedings  shall  be 
had  as  are  provided  in  section  fourteen. 

R.  S.  §  601.    Act  March  3,  1911,  c.  231,  §  20,  36  Stat.  1090. 

Jud.  Code,  §  14,  mentioned  in  this  section,  is  set  forth  ante,  §  981. 

Not«s  of  Decisions 

Texas  had  power  to  order  the  record  of 
a  suit  in  which  he  was  interested  to  be 
transferred  to  the  United  States  Cir- 
cuit Court  in  Louisiana.  Spencer  y. 
Lapsley  (1857)  20  How.  264,  266,  15 
L.  Ed.  902. 

A  judge,  who,  in  a  bankruptcy  pro- 
ceeding to  discover  assets  of  the  estate, 
declared  that  the  estate  had  been  loot- 
ed by  some  one,  and  directed  an  officer 
of  the  court  to  expend  what  was  left 
of  the  estate  in  investigating  the  mat- 
ter, and  to  institute  proceedings 
against  persons  found  guilty,  was  not 
"concerned  in  interest."  Epstein  v.  U. 
S.  (1912)  196  Fed.  354,  116  C.  C.  A 
174. 

A  circuit  judge  who  was  a  creditor  of 
a  bankrupt,  and  proved  his  claim,  and 
thereafter  sold  and  assigned  it,  so  as  to 
have  no  further  interest,  held  not  dis- 
qualified from  subsequently  hearing  a 
petition  of  review  by  a  creditor,  under 
section  2,  Act  1867.  In  re  Sime  (C.  C. 
1872)  Fed.  Cas.  No.  12,860. 

A  District  Judge  who  is  a  resident 
citizen  and  taxpayer  of  a  county  is  not 
disqualified  by  pecuniary  interest  from 
sitting  in  a  case  which  involves  the 
validity  of  bonds  issued  by  the  county. 
Wade  V.  Travis  (C.  C.  1896)  72  Fed. 
985,  987.  affirmed  81  Fed.  742,  26  C.  C. 
A.  589. 

The  fact  that  a  judge  declines  to 
pass  upon  the  questions  of  law  raised 
by  a  demurrer,  because  of  his  personal 
interest  in  a  possible  controversy  which 
may  involve  the  same  questions  in  a 
different  suit,  does  not  affect  his  right 
or  duty  to  hear  other  questions  in  the 
case,  or  to  dispose  of  the  question  of 
costs,  or  other  matters  arising  in  inter- 
locutory proceedings.    Middletown  Nat 


Construction  In  general.^The  dis- 
qualification of  a  judge  in  the  circuit 
court  Is  a  matter  for  his  own  deter- 
mination; and  his  decision  that,  under 
the  circumstances,  it  is  not  improper 
for  him  to  enter  formal  or  preliminary 
orders  in  a  case,  or  that  the  party  ob- 
jecting has  by  his  own  conduct  waived 
the  right  to  object,  is  not  reviewable. 
Coltrane  v.  Templeton  (1901)  106  Fed. 
370,  45  C.  C.  A.  328. 

Tiie  statute  does  not  authorize  the 
transfer  of  a  cause  from  the  district 
court  of  Alaska  to  a  circuit  court  in 
the  district  of  Washington;  as,  though 
the  district  court  of  Alaska  be  consid- 
ered as  within  the  terms  of  the  statute, 
Washington  cannot  be  held  to  be  an 
"adjoining  state.'*  Lewis  v.  Johnson 
(C.  C.  1898)  90  Fed.  673. 

When,  on  the  final  hearing  of  a  bill 
for  specific  performance,  a  defective 
affidavit  is  filed  to  disqualify  the  judge, 
and  when,  after  hearing  the  same  and 
relating  evidence,  it  is  held  that  the 
judge  is  not  disqualified,  and  the  at- 
torneys representing  the  complainant 
refuse  to  proceed  further,  declaring 
that  the  judge  is  merely  an  automaton, 
and  that  his  decision  will  be  treated  by 
them  as  a  nullity,  it  is  the  duty  of  the 
court  to  dismiss  the  bill  for  want  of 
prosecution.  Henry  v.  Harris  (D.  C. 
1912)  191  Fed.  868,  order  reversed  201 
F.  872,  120  C.  C.  A.  210. 

Relation  to  parties^— A  federal  judge 
should  not  sit  in  a  cause  in  which  he  is 
related  to  one  of  the  parties  within  the 
fourth  degree  of  consanguinity.  In  re 
Eatonton  Electric  Co.  (D.  C.  1903)  120 
Fed.  1010,  1011. 

Interest  In  controversy.— The  judge 
of  the  United  States  District  Court  in 
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Bank  v.  Toledo.  A.  A.  &  N.  M.  R.  Co. 
(C.  C.  1900)  105  Fed.  647. 

Acting  as  counsel  or  giving  advioe  in 
eause.— It  is  not  a  good  cause  of  chal- 
lenge that  a  judge  has  formerly  been  of 
counsel  for  one  of  the  parties  in  a  differ- 
ent cause.  The  Richmond  (C.  C.  1881) 
9  Fed.  863;  Duncan  v.  Atlantic  Coast 
line  R.  Co.   (D.  C.   1915)  223  F.  446. 

The  law  favors  the  compromise  of 
disputed  claims;  and  the  fact  that  the 
judge  advises  a  compromise  of  liti- 
gation pending  before  him  does  not 
disqualify  him  from  deciding  the  ques- 
tions it  presents:  In  re  Nevitt  (1902) 
117  Fed.  448.  54  C.  C.  A.  622. 

"Of  counsel"  means  "of  counsel  for  a 
party  in  that  cause  and  in  that  contro- 
versy/* and  if  either  the  cause  or  con- 
troversy is  not  identical  the  disqualifi- 
cation does  not  exist.  In  the  former 
case  the  controversy  in  which  the  judge 
^as  of  counsel  "was  as  to  the  liability 
*or  a  collision.  The  present  contro- 
versy was  with  reference  to  the  liabili- 
ty^ of  sureties  under  a  mandate  re- 
mitted from  the  supreme  court.  The 
^hmond    (C.    C.   1881)    9   Fed.   863, 

in  f?®'®  the  district  judge  is  presiding 

ie   '^®  United  States  circuit  court,  and 

trj^^   only   judge   in  attendance,   the 

£be     ^^  ^ot  ^®  deferred  because,  after 

■  .       ^Use   was   commenced,  but  before 

1*^3  appointment,  the  district  judge  was 

f^tai^^^   by  one  of  the  parties  in  mat- 

^   ^^     jaot    connected   with    the    case   in 

l^r^  .      Carr  v.   Fife    (O.  C.   1891)   44 

^  fe<JeTal  judge  may  be  disqualified 
becraos^  jjg  liaj  been  of  counsel  in  the 
Jl^-  XQx  parte  N.  K.  Fairbank  Co. 
^"'  ^'     a«12)  194  Fed.  978. 


^9y§^^^^ 


Ajud 


by  Judge  of  iiis  own  ordersw^ 


court  ^^  ^     ^"*^  always  review  in  his  own 

5,  ,     .^^^^."terlocutory    orders    previously 

^     ■^^«>'     him.     Pennsylvania  Steel  Co. 


V.  New  York  City  Ry.  Co.  (D.  C.  1915) 
221  F.  440. 

Waiver  of  disquaiiflcatlon^—Where  a 

plaintiff  has  obtained  the  appointment 
of  a  receiver  by  a  judge,  and  has  ar- 
gued before  him  and  submitted  ques- 
tions relating  to  administrative  matters 
in  the  suit,  he  must  be  regarded  as 
having  waived  the  right  to  object  to  the 
decision  of  such  questions  on  the 
ground  that  the  judge  is  disqualified  by 
reason  of  interest  from  acting  in  the 
suit,  when  the  facts  were  at  all  times 
known  to  him.  Coltrane  v.  Temple- 
ton  (1901)  106  Fed.  370,  45  C.  O.  A, 
328. 

This  section  does  not  declare  a 
judge's  judicial  action  in  the  case  void 
merely  because  of  the  existence  of  dis- 
qualifying grounds,  and  he  may  proper- 
ly and  legally  proceed  when  requested 
by  both  parties.  Utz  &  Dunn  Qo.  v. 
Regulator  Co.  (1914)  213  F.  315,  130 
C.  C.  A.  17. 

Construction  of  superseded  provi- 
sions.—See  Lee  County  v.  U.  S.  ex  rel. 
Rogers  (1868)  7  WaU.  175,  179,  19  L. 
Ed.  162;  Richardson  v.  XHoston  (C.  C. 
1852)  Fed.  Cas.  No.  11,780;  May  v.  Le 
Claire  (C.  C.  1883)  18  Fed.  49;  Lewis 
V.  Johnson  (C.  C.  1898)  90  Fed.  673. 

Cited    wftiiout    definite    application, 

U.  S.  ex  rel.  Attorney  General  v.  Judges 
of  Circuit  Court  (1865)  3  Wall.  673, 
675,  18  L.  Ed.  Ill;  Parks  v.  Booth 
(1880)  102  U.  S.  96,  26  L.  Ed.  54; 
Hunt  V.  U.  S.  (1897)  17  Sup.  Ct.  609. 
610,  166  U.  S.  424,  41  L.  Ed.  1063; 
Glasgow  V.  Moyer  (1912)  32  Sup.  Ct. 
753,  755,  225  U.  S.  420,  56  L.  Ed. 
1147;  In  re  Seibold  (1901)  105  Fed. 
910,  45  C.  C.  A.  117;  Henry  v.  Speer 
(1913)  201  Fed.  869,  120  C.  C.  A.  207; 
Treadwell  v.  Seymour  (C.  0.  1890)  41 
Fed.  579,  580;  Hudson  v.  Limestone 
Natural  Gas  Co.  (C.  C.  1904)  132  Fed. 
410;  U.  S.  V.  Garcelon  (D.  C.  1897)  82 
Fed.  611.  613. 


8  98S^        <Jud.  Code»  §  21.)     When  affidavit  of  personal  bias  or  prej- 
wV^^iice  of  judge  is  filed. 

g|^_Yl^^  never  a  party  to  any  action  or  proceeding,  civil  or  criminal, 
^^. .  *  ^^'inake  and  file  an  affidavit  that  the  judge  before  whom  the 
p^^l^^^  ^  or  proceeding  is  to  be  tried  or  heard  has  a  personal  bias  or 
gyj^^^i<:e  either  ag:ainst  him  or  in  favor  of  any  opposite  party  to  the 


agamst  him  or  m  favor  of  any  opposite  party 
shall  ^^y*"^*^  ju^gc  shall  proceed  no  further  therein,  but  another  judge 
^.g^«  t^^  designated  in  the  manner  prescribed  in  the  section  last  pre- 
^Q  i^Sr*  or  chosen  in  the  manner  prescribed  in  section  twenty-three, 
^^  ^^^x-  such  matter.  Every  such  affidavit  shall  state  the  facts  and 
^^  r^^^^sons  for  the  belief  that  such  bias  or  prejudice  exists,  and  shall 
rrti,^^^  not  less  than  ten  days  before  the  beerinnine:  of  the  term  of  the 


court. 


or  good  cause  shall  be  shown  for  the  failure  to  file  it  within 


g^_t      '        v»i    gvi^u   v,audc   aiiaii    ut   siiuwii    i.kji    tiic    xaiiu&c    lu   iiic   IL    wiliilii 

Q^e      ^^nie.     No  party  shall  be  entitled  in  any  case  to  file  more  than 


ou^ 


P^   .  ^"^ch  affidavit ;   and  no  such  affidavit  shall  be  filed  unless  accom- 

3p^y?^   by  a  certificate  of  counsel  of  record  that  such  affidavit  and 

bad  ^^^^^^  are  made  in  good  faith.     The  same  proceedings  shall  be 

^'V'hen  the  presiding  judge  shall  file  with  the  clerk  of  3ie  court  a 
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certificate  that  he  deems  himself  unable  for  any  reason  to  preside  with 
absolute  impartiality  in  the  pending  suit  or  action. 
Act  March  3,  1911.  c.  231,  §  21,  36  Stat.  1090. 


Notes  of  Deoisioiui 


Constitutionaiity.^This  section,  if 
construed  to  mean  that  the  mere  filing 
of  such  affidavit  disqualifies,  would  be 
unconstitutional  as  vesting  judicial 
power  to  that  extent  in  the  litigants. 
Ex  parte  N.  K.  Fairbank  Co.  (D.  O. 
1912)  194  Fed.  978. 

Construction  and  application.— Man- 
damus will  not  lie  to  review  the  rul- 
ing of  a  federal  circuit  judge  designat- 
ing, in  the  exercise  of  his  jurisdiction 
under  Jud.  Code,  §  14,  ante,  §  081,  an- 
other judge  in  the  room  and  place  of  a 
district  judge  who  had  certified  his 
withdrawal  from  bankruptcy  proceed- 
ings upon  the  filing  of  an  affidavit  un- 
der this  section  charging  him  with  per- 
sonal bias  and  prejudice,  especially 
where  there  has  been  long  delay  in 
asking  such  extraordinary  remedy.  Ex 
parte  American  Steel  Barrel  Co.  (1913) 
33  Sup.  Ct.  1007.  230  U.  S.  35,  57  L. 
Ed.  1379. 

This  section  is  available  to  a  party, 
although  the  suit  was  commenced  be- 
fore such  Code  took  effect.  Henry  v. 
Speer  (1913)  201  Fed.  869,  120  C.  C. 
A.  207. 

This  section  has  no  relation  to  caus- 
es pending  or  causes  of  action  origi- 
nating before  January  1,  1912,  when 
the  Code  became  effective.  Henry  v. 
Harris  (D.  C.  1912)  191  Fed.  868,  or- 
der reversed  (1913)  201  Fed.  872,  120 
C.  C.  A.  210. 

The  affidavit  must  be  strictly  con- 
strued, and  must  strictly  conform  to 
the  statute.  Henry  v.  Harris  (D.  G. 
1912)  191  Fed.  868,  order  reversed 
(1913)  201  Fed.  872,  120  C.  C.  A.  210. 

This  section  does  not  authorize  an 
affidavit  to  disqualify  a  judge  from  rul- 
ing subsequent  to  January  1,  1912,  on 
motions  in  arrest  and  for  new  trial 
and  sentencing  accused  on  overruling 
them  on  a  verdict  rendered  before  that 
date.  Ex  parte  Glasgow  (D.  C.  1912) 
195  Fed.  780. 

Where  respondents  answer  to  a  rule 
to  show  cause  why  he  should  not  be 
disbarred  raised  no  issue  of  fact,  but 
"rule  absolute"  should  be  granted  on  the 
face  of  the  record,  the  proceeding  was 
not  one  in  which  the  respondent  could 
disqualify  the  judge  by  an  affidavit  of 
prejudice.  In  re  Ulmer  (D.  C.  1913) 
208  Fed.  461. 

Application   to  appellate  tribunals.^ 

This  section  does  not  apply  to  appel- 


late tribunals.  Kinney  t.  Plymouth 
Rock  Squab  Co.  (1914)  213  Fed.  449, 
130  C.  C.  A.  586. 

Time  of  fllinflw— Habeas  corpus  will 
not  issue  as  a  substitute  for  writ  of  er- 
ror to  review  a  holding  of  the  federal 
Circuit  Court  that  the  affidavit  of  cred- 
itors could  not  be  filed  after  the  trial 
or  to  test  correctness  of  rulings  on  de- 
fenses of  law  or  fact,  though  the  law 
is  asserted  to  be  unconstitutional 
Glasgow  V.  Moyer  (1912)  32  Sup.  Gt 
753.  225  U.  S.  420,  56  K  Ed.  1147. 

The  Judicial  Code  having  taken  ef- 
fect January  1,  1912,  affidavits  to  dis- 
qualify a  judge,  not  filed  until  Febru- 
ary 12,  1912,  without  any  excuse  for 
failure  to  file  within  the  time  prescrib- 
ed, were  insufficient  Ex  parte  N.  E. 
Fairbank  Co.  (D.  C.  1912)  194  Fed. 
978. 

Sufficiency  of  affidavit.— It  is  insuffi- 
cient to  allege  that  the  judge  has  form- 
ed an  opinion  of  the  law  of  the  case  and 
the  rights  of  the  parties,  when  it  was 
formed  judicially  and  published  for  le- 
gitimate purposes,  and  the  affidavit 
must  specifically  allege  personal  preju- 
dice and  bias  on  the  part  of  the  judge 
toward  the  party  seeking  his  disquali- 
fication. Henry  v.  Harris  (D.  G.  1912) 
191  Fed.  868,  order  reversed  (1913) 
201  Fed.  872,  120  C.  C.  A.  210. 

Affidavits  for  change  of  judge,  failing 
to  charge  as  a  matter  of  fact  that  the 
judge  had  a  personal  bias  or  prejudice 
against  the  defendant  or  in  favor  of  the 
plaintiff,  held  insufficient  Ex  parte  N. 
K.  Fairbank  Co.  (D.  G.  1912)  194  Fed. 
978. 

Facts  submitted  in  an  application  to 
disqualify  a  judge  for  prejudice  held 
to  show  as  a  matter  of  law  absence  of 
prejudice  against  defendant  or  bias  in 
favor  of  plaintiff.    Id. 

An  affidavit  of  disqualification  of  a 
federal  judge  for  personal  bias  or  prej- 
udice must  charge  that  the  bias  or  prej- 
udice is  "personaL"  Henry  v.  Speer 
(1913)  201  Fed.  869,  120  G.  C.  A.  207. 

On  the  filing  of  an  affidavit  of  disqual- 
ification of  a  federal  judge  it  is  the  duty 
of  the  judge  to  pass  on  its  legal  suf- 
ficiency.    Id. 

Cited    without    definite    application, 

In  re  Iron  Clad  Mfg.  Go.  (D.  C.  1912) 
194  Fed.  906. 


§  989.  (Jud.  Code,  §  22.)  Continuance  in  case  of  vacancy  in  office. 
When  the  office  of  judge  of  any  district  court  becomes  vacant, 
all  process,  pleadings,  and  proceedings  pending  before  such  court 
shall,  if  necessary,  be  continued  by  the  clerk  thereof  until  such 
times  as  a  judge  shall  be  appointed,  or  designated  to  hold  such  court; 
and  the  judge  so  designated,  while  holding  such  court,  shall  possess 

(550) 


Ch.l) 


THE  JUDICIAL  OODH 


§  990 


the  powers  conferred  by,  and  be  subject  to  the  provisions  contained 
in,  section  nineteen. 

R.  S.  §§  602,  603.    Act  March  3, 1911,  c  281,  S  22,  36  Stat.  1090. 

Jad.  Code  §  19,  mentioned  in  this  section,  is  set  forth  ante,  {  986.  ^ 


Notes  of  Decisiona 


Construotion    and    application.— This 

section  in  substance  re-enacts  the  lat- 
ter part  of  the  Judiciary  Act  of  1789, 
f  6,  to  the  effect  that  in  case  of  a  va- 
cancy in  the  office  of  district  judge  all 
matters  pending  shall  be  continued,  of 
course,  until  the  next  stated  term  after 
the  appointment  and  qualification  of  his 
successor.  McDoweU  v.  U.  S.  (1895) 
18  Sup.  Ct  111,  112,  159  U.  8.  596,  40 
L.  Ed.  271. 

It  is  only  when  the  office  of  district 
judge  of  one  district  is  vacant  that  the 
judge  of  another  district  has  authority 
to  discharge  judicial  duties  in  the  for- 
mer district,  and  a  leave  granted  by 
the  judge  of  another  district  to  sue  a 
receiver,  the  judge  of  the  district  being 
out  of  the  state,  is  void.  American 
Loan  &  Trust  Co.  v.  East  &  West  R. 
Co.  (C.  C.  1889)  40  Fed.  182. 

An  order  denying  a  new  trial  made  by 
a  judge  after  his  successor  has  been  ap- 
pointed, qualified,  and  assumed  the  du- 
des of  the  office  cannot  be  sustained 
as  the  act  of  a  de  facto  officer,  thougli 
the  judge  may  not  have  known  that  his 
successor  had  actually  entered  on  the 
performance  of  his  duties  when  the  or- 
der was  signed.  U.  S.  v.  Alexander  (D. 
G.  1891)  46  Fed.  728. 

During  a  vacancy  in  the  office  of  di«i- 
trict  judge  for  a  district  coextensive 
with  a  state,  no  other  judge  is  authoriz- 
ed to  sit  therein,  and  all  judicial  action 
remains  in  abeyance  until  the  vacancy 
is  filled,  or  another  judge  Is  designated, 

§  990.  (Jud.  Code,  §  23.)     Districts  having  more  than  one  judge; 

division  of  business. 
In  districts  having  more  than  one  district  judge,  the  judges  may 
agree  upon  the  division  of  business  and  assignment  of  cases  for 
trial  in  said  district ;  but  in  case  they  do  not  so  agree,  the  senior  cir- 
cuit judge  of  the  circuit  in  which  the  district  lies,  shall  make  all  nec- 
essary orders  for  the  division  of  business  and  the  assignment  of  cases 
for  trial  in  said  district. 

Act  March  3, 1911,  c.  231,  {  23,  36  Stat.  1090. 


pursuant  to  law,  to  exercise  the  judi- 
cial functions  temporarily.  U.  S.  v. 
Murphy  (D.  C.  1897)  82  Fed.  893. 

Where  a  vacancy  occurs  by  death  in 
the  office  of  district  judge,  a  bail  bond 
for  the  appearance  of  one  charged  with 
crime  is  continued  In  force  both  against 
principal  and  sureties  until  the  next 
term  after  the  appointment  and  qualifi- 
cation of  the  judge's  successor.    Id. 

This  statute,  being  remedial,  should 
be  liberally  construed  so  as  to  carry 
out  its  general  purpose,  which  is  to  so 
provide  that  the  administration  of  jus- 
tice shaU  not  through  a  vacancy  be  de- 
feated or  unduly  impeded.  The  doc- 
trine of  strict  construction  in  favor  of 
sureties  has  no  proper  application  to 
the  provisions  of  this  section  for  the 
purpose  of  ascertaining  whether  it  ap- 
plies to  a  recognizance  with  surety.  U. 
S.  V.  Murphy  (D.  0.  1897)  82  Fed.  893, 
896. 

The  recognizance  taken  by  United 
States  commissioner  for  appearance 
and  answer  in  a  criminal  cause  is  "pro- 
cess" within  this  section.     Id. 

The  words  "proceedings  pending  be- 
fore such  court"  include  a  recognizance 
taken  by  a  United  States  commission- 
er for  appearance  and  answer  in  a  crim- 
inal cause  after  the  recognizance  has 
been  respited  in  open  court  until  a  cer- 
tain day.    Id. 

Cited  withOHt  definite  application, 
BaU  V.  U.  S.  (1891)  11  Sup.  Ct.  761, 
765,  140  U.  S.  118,  35  L.  Ed.  377. 


Notes  of 

interference  with  another  judge's  or- 
ders—Where there  are  two  district 
judges  of  a  federal  court  having  equal 
and  concurrent  authority,  and  one 
judge,  who  is  not  within  the  district  at 
the  time  an  order  appointing  a  referee 
hi  bankruptcy  is  made  by  the  oth- 
er judge  sitting  in  bankruptcy  within 


Decisions 

the  district,  goes  into  the  district  in 
which  the  order  was  made  for  the  sole 
purpose  of  setting  aside  said  order,  and 
makes  an  order  setting  same  aside,  said 
order  so  made  is  without  authority, 
and  will  be  set  aside  as  improvidently 
made  and  absolutely  void.  In  re  Steele 
(D.  C.  1907)  156  Fed.  853. 
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CHAPTER  TWO 
District  Courts — ^Jurisdiction 


Sec. 

991.  Original  jurisdiction. 

Par.  1.  Where  the  United  States 
are  plaintiffs;  and  of 
civil  suits  at  common 
law  or  in  equity. 

2.  Of  crimes  and  offenses. 

3.  Of  admiralty  causes,  sei- 

zures, and  prizes. 

4.  Of  suits  under  any  law 

relating  to  the  slave 
trade. 

5.  Of  cases   under   internal 

revenue,    customs,    and 
tonnage  laws. 
0.  Of     suits     under     postal 
laws. 

7.  Of  suits   under  the   pat- 

ent, the  copyright,  and 
the  trade-mark  laws. 

8.  Of    suits    for     violation 

of  interstate  commerce 
laws. 

9.  Of   penalties   and   forfei- 

tures. 

10.  Of  suits  on  debentures. 

11.  Of  suits  for  injuries  on 

account  of  acts  done 
under  laws  of  the  Unit- 
ed States. 

12.  Of  suits  concerning  civil 

rights. 

13.  Of  suits  against  persons 

having  knowledge  of 
conspiracy,  etc. 

14.  Of   suits    to   redress   the 

deprivation,  under  col- 
or of  law,  of  civil 
rights. 

15.  Of  suits   to  recover  cer- 

tain offices. 

16.  Of  suits  against  national 

banking  associations. 

17.  Of    suits    by    aliens    for 

torts. 

18.  Of  suits  against  consuls 

and  vice  consuls. 

19.  Of  suits  and  proceedings 

in  bankruptcy. 

20.  Of     suits     against     the 

United  States. 

21.  Of  suits  for  the   unlaw- 

ful inclosure  of  public 
lands. 

22.  Of  suits  under  immigra- 

tion and  contract-labor 
laws. 

23.  Of   suits    against   trusts, 

monopolies,  and  unlaw- 
ful combinations. 


(552) 


Sec. 

991.  Original  jurisdiction— Cont'd. 

Par.  24.  Of  suits  concerning  al- 
lotments of  land  to 
Indians;  effect  of  de- 
crees; lands  excepted; 
right  of  appeal. 
25.  Of  partition  suits  where 
United  States  is  joint 
tenant. 

992.  Commerce  Court  abolished  and  ju- 

risdiction vested  therein  trans- 
ferred to  district  courts;  addi- 
tional circuit  judges  of  Com- 
merce Court  continued  until 
death,  resignation,  or  removal 
from  office. 

993.  Jurisdiction     of     the     Commerce 

Court. 

994.  Venue  of  suits  in  district  courts 

to  enforce,  suspend,  or  set  aside 
orders  of  Interstate  Commerce 
Commission. 

995.  Procedure    in    district    courts    in 

cases  jurisdiction  of  which  was 
transferred  from  Commerce 
Court. 

996.  Jurisdiction  of  the  court,  how  in- 

voked;   practice  and  procedure. 

997.  Suits    to    enjoin,    etc.,    orders   of 

Interstate  Commerce  Commis- 
sion to  be  against  United 
States ;  restraining  orders, 
when  granted  without  notice. 

998.  Interlocutory  injunctions  suspend- 

ing or  restraining  enforcement, 
etc.,  of  orders  of  Interstate 
Commerce  Commission;  appli- 
cation and  proceedings  thereon; 
temporary  stay  or  suspension; 
hearing;  appeal  to  Supreme 
Court. 

999.  Final  judgments  and  decrees  re- 

viewable in  Supreme  Court. 

1000.  Final   judgments  and   decrees  of 

district  courts  reviewable  in  Su- 
preme Court;  taking  appeal; 
notice. 

1001.  Transfer  to  district  courts  of  cas- 

es pending  in  Commerce  Court, 
and  records,  etc.,  thereof;  dis- 
position of  books,  papers  and 
other  property  of  Commerce 
Court. 

1002.  Remand    of    cases    in     Supreme 

Court  to  district  courts,  and 
proceedings  therein. 

1003.  Repeal. 

1004.  Suits  to  be  against  United  States; 

when  United  States  may  inter- 
vene. 

1005.  Attorney   General  to  control   all 

cases;  Interstate  Commerce 
Commission  may  appear  as  of 
right;  parties  interested  may 
intervene,  etc 
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Sec 

1006.  Complainants  may  appear  and  be 

made  parties  to  case. 

1007.  Appellate  jurisdiction   under  Chi- 

nese-exclusion laws. 


Sec. 

1008.  Appellate   jurisdiction    over    Yel- 

lowstone National  Park. 

1009.  Jurisdiction  of  crimes  on  Indian 

reservations  in  South  Dakota. 


§  991.  (Jud.  Code,  §  24,  as  amended.  Act  Dec.  21,  1911,  c.  5.)     Orig- 
inal jurisdiction. 
The  district  courts  shall  have  original  jurisdiction  as  follows : 
(1)  Where  the  United  States  are  plaintiffs;    and  of  civil  suits  at 
common  law  or  in  equity. 
First.  Of  all  suits  of  a  civil  nature,  at  common  law  or  in  equity, 
brought  by  the  United  States,  or  by  any  officer  thereof  authorized  by 
law  to  sue,  or  between  citizens  of  the  same  State  claiming  lands  un- 
der grants  from  different  States ;  or,  where  the  matter  in  controversy 
exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  of  three 
thousand  dollars,  and  (a)  arises  under  the  Constitution  or  laws  of  the 
United  States,  or  treaties  made,  or  which  shall  be  made,  under  their 
authority,  or   (b)   is  between  citizens" of  different  States,  or   (c)   is 
between  citizens  of  a  State  and  foreign  States,  citizens,  or  subjects. 
No  district  court  shall  have  cognizance  of   any  suit   (except  upon 
foreign  bills  of  exchange)  to  recover  upon  any  promissory  note  or 
other  chose  in  action  in  favor  of  any  assignee,  or  of  any  subsequent 
holder  if  such  instniment  be  payable  to  bearer  and  be  not  made  by 
any  corporation,   unless   such   suit    might   have   been   prosecuted   in 
such  court  to  recover  upon  said  note  or  other  chose  in  action  if  no 
assignment  had  been  made:     Provided,  however,  That  the  foregoing 
provision  as  to  the  sum  or  value  of  the  matter  in  controversy  shall 
not  be  construed  to  apply  to  any  of  the  cases  mentioned  in  the  suc- 
ceeding paragraphs  of  this  section. 

R.  S.  §§  563,  629.  Act  March  3,  1875,  c.  137,  §  1,  18  Stat.  470.  Act  March 
3,  1887,  c.  373,  §  1,  24  Stat.  552.  Act  Aug.  13,  1888,  c.  866,  §  1,  25  Stat.  433. 
Act  March  3,  1911,  c.  231,  §  24,  36  Stat.  1091. 

Provisions  for  amendment  of  defective  pleadings  to  show  jurisdiction  because 
of  diverse  citizenship  were  made  by  Jud.  Code,  §  274c,  Act  March  3,  1915, 
c-  90,  post,  §  1251. 

Notes  of  Deoitiont 

/-  C/v|f    ,ult»  at  common  law  op  equity 
■*•     ^ature  and  extent  of  jurisdiction. 

"Suits     of    civil     nature    in     law    or 


2. 


32.  Suits  by  United  States  marshals,  dis- 

trict attorneys,  and  Indian  agents. 

33.  Suits  by  postmaster  general. 


8. 


equity." 
^     ^-^-ctlons  under  state  penal  statutes. 
g'       -       Actions  for  damages. 
7*      ^I>t>ropriation   of   water. 
8*      ^^lidemnation  proceedings. 
9*      ^^•^rclble  entry  and  detainer. 
10*   -,  ^^^>«3damus. 


12. 
13, 
14. 
15. 
16. 

n. 

IS. 
13. 
20. 
21. 

22. 

H. 

^: 

11. 


^-        Partition. 
^^Its  for  royalties. 
^^Ite  inequity. 
^Ciounting. 
~l  ministration'  and  probate. 
^^Hcellation    of   instruments. 
^**^iss  demands. 
^^"Vorce  and  alimony. 
OYeclosure  of  liens. 


J'^Jnnctlon. 

^*^ Solvency    and    winding-up    proceed- 

^^Vaisances. 

^^structlon  of  navigation, 
^viieting  title. 
^X>«clflc   performance. 
^t-^y  of  proceedings. 
^^^  lists. 

^^Ita   by   the    United    States   or   Its 
2%^  officers 

^'  ^mted  States  as  party. 
3o*  ^  arsons  liable  to  suit. 
%X^      S^*^  maintainable. 

^^its  by  receivers  of  national  banks. 


III.  Land  grants  from  different  states 

34.  Grounds  of  Jurisdiction. 

35.  Effect  of  agreement  between  states. 

IV.  Amount    In    controversy 
(A)  Constructions   cmd   scope   oj   provision 

36.  Purpose  and  effect  of  provision. 

(B)  Cases  subject  to  pecuniary  limitation 

37.  Actions  between  citizens  of  the  same 

state  claiming  land  under  the  grants 
of  diCTerent  states. 

38.  Actions   between    citizens    of   different 

states  or  aliens. 

39.  Actions  under,  or  for  violation  of  in- 

terstate commerce  acts. 

40.  Cases    arising    under    constitution    or 

federal  laws. 

41.  Cases  invdiving  national  banks. 

42.  Interveners. 

43.  Receivership  proceedings. 

44.  Suits  on  marshals'  bonds. 

45.  Writs  of  right. 

(C)  Cases  not  subject  to  pecuniary  limita- 
tion 

46.  United  States  as  plaintiff  or  petitioner. 

47.  Suits  by  assignees. 

48.  Suits  by  assignees  in  bankruptcy. 
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IV.  Amount   In   controversy — Cont'd. 

(C)  Caaea  not  subject  to  pecuniary  Mmita- 

tionr-Conrd. 

49.    Suits  1)7  national  banks. 
GO.    Suits  to  recover  penalties. 

61.  Suits   to   redress   deprivation  of  civil 

rights. 

(D)  Matter  in  diepute  and  amount  or  value 

claimed  or  involved 

62.  "Matter  in  dispute"  or  "controversy" 

defined. 

68.    Amount  claimed  or  value  in  general. 

64.    Accounting. 

66.    — -   Administration  and  probate  pro- 
ceedings. 

66.  ^—    Attachment. 

67.  —   Boods. 

68.  — >   Claims  not  due. 

59.    Dissolution  and  creditors'  suits. 

60.    Divorce. 

61.  — —   Enforcement  of  liens. 

62.    Husband  and  wife. 

68.    Insurance. 

64.  Liquidated  damages. 

66.  Payment  and  tender. 

66.  Penalties. 

67.  Quieting  Utle   and  avoidance  of 

conveyances. 

68.  Recovery  of  property, 

69.  Regulation  of  rates. 

70.  — •   Reformation  of  deeds. 

71.    Replevin. 

72.    Taxation. 

73.    Torts, 

74.  Injunctions. 

76.    To  restrain  executions. 

76.    Infringement  of  trade-marks  and 

trade-names. 

77.    Injury  to  land. 

78.  —    Mortgages. 

79.    Nuisances. 

80.    Obstruction  or  diversion  of  water 

courses. 

81.    Publication  of  biography. 

82.    Suits  to  restrain  acts  of  munici- 
palities. 

88.    Suits  relating   to   the  rates   and 

operation  of  common  carriers. 

84.    Suits  to  control  corporate  action. 

86.    Taxes  and  assessments. 

86.    Trespass. 

87.    Unlawful  interference  with  busi- 
ness. 

88.  Effect  of  counterclaim  and  cross-bill. 

89.  Effect  of  limitations. 

90.  Reduction  by  payment 

91.  Fictitious  or  colorable  claims. 

(£)  Aggregation  or  joinder  of  claims 

92.  Common  interest  of  several  plaintiffs. 

93.  Distinct  demands  by  several  plaintiffs. 

94.  Separate  claims  by  single  plaintiff. 
96.  Suit   by   one   for   himself  and   others 

similarly  situated. 

96.  Joint  and  several  liability. 

97.  Actions  by  assignees  and  indorsees. 

(F)  Interest  and  coeta 

98.  Interest. 

99.  Protest  fees. 
100.    Attorney's  fees. 


(G)  DeternUnation  of  amount 

Objections  to  amount  and  disposition 
thereof. 

102.  Property  righto  in  generaL 

103,  104.    Aniount   claimed  as   test. 

—  Actual     amount     in     controversy 
less  than  amount  claimed. 

—  Validity  of  claim. 

—  Effect  of  answer. 


101. 


106. 


106. 
107, 


108.  Effect   of  verdict  less    than   jurisdic- 

tional amount. 

(H)  Allegations  in  pleadings 

109.  Necessity  of  allegation  of  Jurisdiction- 

al amount. 

110.  Sufficiency  of  allegation. 

111.  Amendment. 

112.  Disclaimer. 

(I)  Bvidenoe  and  burden  of  proof 
118.    Evidence  as  to  value. 
114.    SuiBclenoy. 

V.  Suits  under  the  constitution,  federal 
laws  or  treaties 

(A)  Federal  question  as  jurisdictional 
ground 

116.    In  general. 

116.  Necessity  of  existence  of  other  juris- 

dictional grounds. 

117.  Character   of  federal  question   as   de- 

pendent upon  form  of  proceedings. 

118.  Materiality  of  question. 

119.  Settled  legal  propositions. 

120.  Jurisdiction  by  consent. 

121.  Existence  and  decision  of  other  ques- 

tions. 

122.  Elimination  of  question  after  Jurisdic- 

tion has  attoched. 

128.  Ancillary  and  supplementol  proceed- 
ings. ^ 

124.    Construction  of  stote  laws, 

126.  Questions  dependent  on  validity  of 
ordinances  or  statutes  or  acto  done 
under  stote  law. 

126.  Exhaustion  of  remedies  in  state  court. 

127.  Jurisdiction  in  equity. 

128.  Instances    of    controversies    involving 

federal  questions. 

129.  Allegations  in  pleadings— Necessity  of 

pleading  federal  question. 

180.   Sufficiency  of  allegations. 

181.    Anticipation  of  defenses. 

132.   Effect  of  defenses  presented. 

138.  — •   Amendmento. 

(B)  Cases   arising    under   the  constitution 

184.    Constitutional  question  as  ground  for 

Jurisdiction. 
136.    Impairment  of  obligation  of  contracts. 

136.  Existence  and  validity  of  con- 
tract. 

137.  Specific  instances  of  impairment  of  ob- 

ligation—Contracto  for  electric  power. 
188.    Franchises  of  gas.  light,  and  wa- 
ter companies. 

139.  — ^   Franchises  of  railroad  companies. 

140.    Franchises  of  street  railroads. 

141.  —   Franchises     of    telephone     com- 

panies. 

142.    Qranto,  sales,  and  purchases. 

143.    Municipal  ordinances. 

144.    Refusal  to  fund  stote  obligations, 

146.    Regulation  of  rates. 

146.    Repeal  of  laws  forming  part  of 

contract. 

147.    Taxation. 

148.  Proceeding  without  due  process  of  law 

—Contempt  proceedings. 

149.  — —    Criminal  proceedings. 

160.    Deprivation  of  liberty  in  general. 

161.    Deprivation     or     destruction     of 

property  in  general. 

162.  —   Eminent  domain. 

163.    Fence  and  stock  laws. 

164.    Jury  trial. 

166.  — —    Local  improvements. 
156.   Municipal  ordinances. 

167.    Occupation  of  street  by  carriers 

or  electric  companies. 

158.    — —   Probate  proceedings. 
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V.  Suits  under  the  conatltutlon,  federal 

laws  or  treaties-— Cont'd. 

(B)  Cases  arisinff  under  the  cotwtittttion— 

Confd. 

159.  — -  Regulation  of  carriers. 

leo.  — —  Regulation  of  charges  and  rates. 

16L  —  Right  to  public  office. 

162L   Self-incrimination  by  witnesses. 

163.   Taxation  of  property. 

164.  Denial  of  equal  protection  of  the  law— 

ClTil  remedies  and  proceedings. 
166.  Discrimination    based     on    resi- 
dence. . 

166.  —   Discrimination  on  account  of  race 

or  color. 

167.  — —   Election  of  members  of  congress. 

168.  Election  of  presidential  electors. 

169.  ESnforcement  of  state  penal  laws. 

170.  Regulation  of  charges  and  rates. 

17L  Right  to  public  office. 

172;  Taxation  of  property. 

173.  Validity  .  of     ordinances     under 

state  law. 

174.  Pleading. 

175.   Interference  with  interstate  com- 
merce. 

176.   Impairment  of  obligation  of  con- 
tract 

177.  Want  of  due  process  of  law. 

178.   Denial  of  equal  protection  of  law. 

(C)  Cases  arising  under  federal  laws 

179.  Federal  question  as  ground  for  Juris- 

diction. 

180.  CItU  rights  acts. 

18L   Laws  relating  to  public  lands. 

182.   Accretions. 

183.  Claims   under   difTerent   laws   or 

grants. 

184.  Conflicting  claims. 

186.  DerlvaUon  of  title  alone  as  fed- 
eral question. 

188.   Forfeiture  by  sUte. 

187.  Issuance  and  validity  of  patent. 

1^  —   Protection  of   equiUble  titles  or 

possessory  rights. 

189.   Railroad  land  grants. 

190.  Riparian  or  littoral  rights. 

19L   Spanish,     Mexican,      and     other 

grants. 
192, 193.   Telegraph   companies. 

194.  —   Waters  on  public  lands. 

195.  Laws   relating   to   mines    and   mining 

rights— Abandonment  of  claim. 

196.  Adyerse  claims. 

197.   Extralateral  rights. 

198.  —   Issuance  and  validity  of  patent. 

199.   Quieting  Utle. 

200.  ~—   Trespass. 

201.  Laws   relating   to   water   courses   and 

water  rights. 

202.  Laws    relating   to   navigable   waters- 

Construction  of  docks. 

203.  Obstruction  of  navigation. 

204.  Riparian  and  littoral  rights. 

206.  Waters  within  national  control. 

206.  Laws  relating  to  commerce. 

207.  Enforcement   of    interstate   com- 
merce acts. 

208.  —   Federal  employers'  liability  act 

209.  Killing  of  stock  by  carriers. 

210.  Municipal  franchises. 

211.  Rates  and  charges. 

212.  —   Special  remedies  under  interstate 

commerce  act 

213.  Taxation. 

214.  Telegraph  companies. 

215.  Laws  relating  to  patents— Infringement 

suiU. 

216.  • —   Manufacture,    use,    and    sale    of 

patented  article  under  license. 

217.  Sale  or  assignment  of  patent     • 

218.  — -  Unfair  competition. 


219.  Laws  relating  to  copyrights. 

220.  Laws  relating  to  trade  marks. 

221.  Revenue  laws. 

222.  Territorial  laws. 

223.  Acticftis   by   or   against  United   SUtes 

corporations. 

224.  Actions  by  or  against  national  banks 

or  receivers  thereof. 

225.    Action  against  agent  to  wind  up 

affairs. 

226.    Enforcement  of  stockholder's  lia- 
bility. 

227.   Failure     to    transfer    stock     on 

books. 

228.    Liability  of  officers  and  directors. 

229.    Suits  by  or  against  receivers. 

230.  — -    Suit  on  officer's  bond. 

231.    Taxation  of  shares. 

232.  Actions   by   or   against   receivers    ap- 

pointed by  federal  courts. 
238.    Actions   by    or   against   United   States 

officers. 
284,  285.    Actions   on  bonds   of  government 

contractors. 
236.    Obstruction  of  the  mails. 
287.    Bankrupt  estates. 

238.  Indians  and  Indian  lands. 

239,  240.    Federal   procedure. 

241.  Pleading. 

(D)  Cases  arising  under  treaties 

242.  Rights  involved. 

243.  Confiscation  of  property. 

244.  Indian  treaties. 
246.  Land  grants. 

246.  War  claims. 

247.  Pleading.  • 

VI.  Suits   between   citizens  of  different 
states 

(A)  Diversity  of  citizenship  as  jurisdiction' 

al  ground 

248.  In  general. 

249.  Diversity  of  citizenship  alone  as  suffi- 

cient to  confer  Jurisdiction. 

250.  Existence  of  diversity  of  citizenship  as 

prerequisite    to   Jurisdiction. 

251.  Necessity    of    diversity    of    citizenship 

between  all  parties,  plaintlft  and  de- 
fendant 
252l    Parties  to  cross-actions. 

253.    Ancillary  proceedings. 

254.  Necessity    of  citizenship   or   residence 

in  state  where  suit  is  brought. 
256.    Necessity    of   citizenship    or   residence 
in  district  where  suit  is  brought. 

256.  Citizenship  of  parties  within  purview 

of  statute. 

257.    States. 

258.    Citizens  of  District  of  Columbia. 

259.    Citizens   of   territories. 

260.    Corporations. 

261.  Time    of    existence    of    Jurisdictional 

ground. 

262.  Change  of  citizenship  pending  suit 

263.  Change  of  domicile  to  create  diversity 

of  citizenship. 

264.  Transfers  as  afTectlng  diversity  of  citi- 

zenship, in  general. 

266.    Assignment     of     bonds,      notes, 

mortgages  and  Judgments. 

266.  Character  of  actions  within  operation 

of   statute. 

267.  Decisions  under  former  statutes. 

(B)  Joinder,  dismissal,  and  rearrangement 

of  parties 

268.  Joinder  of  necessary  party  plaintiff  as 

defendant. 

269.  Joinder  of  citizens  and  aliens,  or  citi- 

zens of  different  states. 
870.    Failure  to  Join  necessary  parties. 
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VI.  Suits   between    citizens   of   different 

states— Cont'd. 

(B)  Joinder,  diamiaaal,  and  rearrangement 

of  parties— Cont'd. 

271.  Nonjoinder     of     dispensable     parties 

where  Joinder  would  oust  jurisdic- 
tion. 

272.  Joinder  of  unnecessary  parties. 

273.  Improper  or  collusive  making  or  join- 

der of  parties. 

274.  Dismissal    of   parties    whose   presence 

would   oust  Jurisdiction. 

275.  Rearrangement  of  parties. 

276.    In  suits  involving  bank  deposits. 

277.    Bonds  and  bondholders. 

278.    Corporations. 

279.  —    Contracts. 

280.    Estates  of  decedenU. 

281.    Garnishment. 

282.    Mortgages  and  trust  deeds. 

283.    Partnership. 

284.    Religious  societies. 

286.    Sales. 

286.    — —    Trusts. 


(C)  Particular  parties  loithin  statute 


287. 


290. 
291. 


293. 
^294. 
296. 
296. 
297. 
298. 
299. 
300. 
301. 
302. 
308. 
304. 

806. 
306. 

307. 
308. 
309, 

3U. 
312. 
313. 
314. 
315. 
316. 
317. 
318. 
319. 

320. 
321. 
322. 

323. 
324. 


326. 
327. 


330. 
331. 


333. 


Nominal   or   formal   parties—Effect  of 
joinder  or  nonjoinder. 

Actual  Interest. 

Custodians  or  stockholders. 

Fictitious  parties. 

Mortgagees. 

Directors   or  ofScers  of  corpora* 

tlons  or  associations. 

Option  holders. 

Parties  of  official  character. 

Stockholders. 

-  Sureties. 

Trustees. 

Use  plaintiffs. 

Necessary  and  unnecessary  parties. 

Actions  for  torts. 

Actions  on  insurance  contracts. 

Actions  on  negotiable  paper. 

Accounting. 

Administration  and  probate  pro- 
ceedings. 

Adverse  claims  to  mining  lands. 

Assignment  for  benefit  of  cred- 
itors. 

AsBignment  of  dower. 

— •   Cancellation  of  instruments. 

310.    Condemnation     and     eminent 

domain  proceedings. 

Enforcement  of  stock  liability. 

Establishment  of  trusts. 

Foreclosure  suits. 

-  Garnishment. 
— —    Injunction. 

Payment  of  bonds. 

Quieting  Utle. 

Receivership  proceedings. 

Recovery    of    fraudulent    prefer- 
ences. 

Specific  performance. 

Stockholders'   suits. 

Suits  to  try  title  or  right  of  pos- 
session. 

Suits  for  unfair  competition. 

Suits  for  violation  of   interstate 

commerce  act 

Vacation  of  decrees  or  judgments. 

Persons  in  representative  or  fiduciary 

capacity  as  parties. 

Agents  or  attorneys. 

Administrators  and  executors. 

Guardians,  next  friends,  and  cura- 
tors. 

Receivers. 

Trustees. 

Interveners  and  substituted  parties. 

Personal  representatives. 


(D)  Pleadings,  record,  oltjections  and 
waiver 

834.    Necessity  of  allegaUons  or  showing  by 
record. 

335.  Sufficiency  of  allegations  or  record. 

336.    Particular  allegations. 

337.    Associations  and  copartnerships. 

338.    Corporations. 

839.    Effect  of  admissions  in  pleadings. 

840.  Effect  of  absence  of  Jurisdictional  aver- 

ments. 
84L    Amendment. 

342.    Time  of  amendment. 

343.    Form  of  amendment  as  to  time. 

344.  — ^    Change  of  parties. 
346.    Objections  to  Jurisdiction. 

846.    Time  for  objection. 

847.    Determination   as  to  Jurisdiction 

and  burden  of  proof. 

848.    Mode  of  objection. 

849.  Waiver  of  objection. 

VII.  Suits   between   citlzent  of  a  state 
and  foreign  states  or  citizens 

850.  Suits  by  aliens. 

851.  Suits   against  aliens. 

352.    Suits  by  or  against  foreign  states. 

863.  Coplalntiffs  and  codefendants. 
354.    Nominal  or  formal  parties. 

a66b    Persons  in  representative  or  fiduciary 

capacity. 
850.    Suits  between  aliens. 

867.  Aliens  within  purview  of  statute. 
858.    Corporations  as  aliens. 

869.  Nonresident  citizens  as  aliens. 

860.  Partnership  Including  aliens. 

861.  Aliens  resident  in  state. 

862.  Necessary  allegations  in  suits  involv- 

ing aliens. 

868.  Sufficiency  of  allegations  as  to  alien- 

age. 

864.  Amendments. 

366.    Waiver  of  objection. 

VIII.  Assignment   and   transfers   of 
choses  In  action 


367. 

367%. 

867%. 


870. 
371. 
372, 
373. 
874. 

375. 
876. 
377. 
878. 

379. 

380. 

380%. 

381. 

382. 

383. 

384. 


387. 


390. 
391. 
892. 

893. 


Scope  and  purpose  of  provision. 
Parties  within  scope  of  acL 
,    Effect  of  assignment  in  generaL 
,    Collusive  or  sham  transfers. 
Foreign  bills  of  exchange. 
Promissory  notes. 

Accommodation  paper. 

Indorsers  and  indorsees. 

Subsequent  holders. 

Obligations  payable  to  bearer. 
Corporation's     obligation     to     bearer 

transferable  by  delivery. 

What  are  choses  in  action. 

Accounting. 

Breach  of  duty  of  carriage. 

County  or  municipal  warrants,  bonda^ 
and  coupons. 

Contracts. 

Conveyances. 

.    Damages  for  trespass  to  lands. 

Failure  to  protest  drafts  or  notes. 

Illegal  execution  of  notes. 

Insurance  policies. 

Judgments. 

Liabilities  created  by  state  statute. 

Mortgages. 

Open  accounts. 

Pledges. 

Possessory  actions. 

Quieting  Utle. 

Recovery  of  payments. 

Suits  to  restrain  ultra  vires  acts  of 
corporations. 

Suits  to  set  aside  fraudulent  convey- 
ances.   . 
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V/ll 

S94. 
896. 

196. 
897. 
39S. 
399. 

400. 
401. 
402. 
403. 

404. 

405. 
406. 
407. 
408. 

IX. 


410. 

411. 
412. 

413. 
•414. 

415. 
416. 
417. 
418. 

419. 
420. 
421. 

422. 
423. 
424. 
425. 
426. 
427. 
428. 


430. 
431. 
432. 

433, 
434. 


437. 
438. 

438. 

440. 
441. 
442. 

4*3. 
444. 
445. 

*4e. 
447. 

*48. 
443. 

*&4. 


.  Assignment  and  tranafert  of  ohos. 
ea  In  action — Cont'd. 

Transfer  of  corporate  stock. 

TruBts. 

'Wbo  are  assignees. 

Intermediate  assignees. 

'Wbat  constitutes  assignment. 

Cause  of  action  arising  after  assign- 
ment. 

Subrogation. 

Validity  of  assignment. 

KoD  assignable  causes  of  action. 

Reassignment. 

Xlxne  when  jurisdictional  grounds  must 
exist. 

Joinder  of  causes  of  action. 

Joinder  of  assignees. 

Pleadings  and  record.  * 

Objections  to  Jurisdiction. 

Nature  and  extent  of  Jurisdiction  In 
general 

Scope  and  purpose  of  act  in  general. 

Nature  and  extent  of  federal  Jurisdic- 
tion. 

CourU  of  District  of  Columbia. 

Power  of  equity  court  oyer  admiralty 
proceedings. 

Jurisdiction,  bow  obtained. 

Jurisdiction  by  consent. 

Suits   collusively   brought. 

Sbam  or  fictitious  transfers. 

Motive  of  suit. 

Jurisdiction  of  subject-matter  or  of 
tlie  person. 

Common  carriers. 

Enforcement  of  liens. 

Enforcement    of    state    laws    or 

Judgments. 

Estates  of  decedents. 

Foreign  vessels. 

Indian  country. 

Injunctions. 

•    Receivership  proceedings. 

•    Specific  performance. 

Trusts. 

Retention  and  scope  of  jurisdiction 
once  acquired. 

•A^ndllary  and  incidental  Jurisdiction. 

Actions  on  bonds. 

•  Adjudication  of  claims  upon  prop- 
erty in  the  custody  of  the  court. 

Bill  of  revivor. 

Collection  of  assets  by  receiver. 

Conservation  of  property  in  hands 

of  receiver. 

" Cross-bills. 

Distribution  of  assets. 

— —  Enforcement  of  Judgments,  de- 
crees, or  orders. 

E*nforcement  of  liens  and  mort- 

Sages. 

Enforcement  of  process. 

Intervention. 

— ^ —  Modification,  construction  or  va- 
cation of  judgments  or  decrees. 

— ^ —   Proceedings  against  receivers. 

Proceedings  In  aid  of  jurisdiction. 

' — -^  Protection  and  administration  of 
trust  property. 

Restraint  of  proceedings. 
' —    Restraint   of    unfair    corapetition 
tn  patent  and  trade  mark  cases. 

^l^hta  enforceable  In  general. 

^ocesslty  of  showing  jurisdictional 
facts. 

Sufficiency  of  showing  of  jurisdiction. 

Joinder  of  causes  within  and  without 
Jurisdiction  of  court. 

*2ftect  of  insufficient  showing. 

^Uiendment  and  cure  of  defects, 
'determination  of  question  of  jurisdic- 
tion. 


455.  Necessity  of  evidence  to  establish 

jurisdictional  allegations. 

456.  Presumption  as  to  jurisdiction. 

457.  Objections  to  jurisdiction. 

458.  Manner  of  raising  objection. 

459.  Time  of  objection. 

460.  Waiver  of  objections. 

I.  CIVIL  SUITS  AT   COMMON   LAW 
OR  EQUITY 

See,  also,  Const,  art  3,  §  2,  d.  1,  and 
notes  thereunder. 

1.  Nature  and  extent  of  jHrlsdiction.-* 

The  courts  of  the  United  States  have 
jurisdiction  at  common  law  and  in  chan- 
cery; and  wherever  such  jurisdiction 
may  be  appropriately  exercised,  there 
being  no  objection  to  the  citizenship  of 
the  parties,  the  courts  of  the  United 
States  have  jurisdiction.  This  is  not 
derived  from  the  power  of  the  state,  but 
from  the  laws  of  the  United  States. 
Fitch  V.  Creighton  (1860)  65  U.  S.  (24 
How.)  159,  16  L.  Ed.  596;  Heclser  v. 
Fowler  (1864)  2  Wall.  123,  128,  17  L. 
Ed.  759;  Omaha  Hotel  Co.  v.  Wade 
(1877)  97  U.  S.  13,  19,  24  L.  Ed.  917. 

The  federal  courts  have  no  common- 
law  jurisdiction  or  powers,  as  they  de- 
rive all  their  powers  from  the  Consti- 
tution and  acts  of  Congress;  but  in  the 
construction  of  all  laws  they  must  be 
guided  by  the  rules  of  common  law  in 
the  exercise  of  their  special  jurisdic- 
tion. Rice  V.  Minnesota  &  N.  W.  R.  Co. 
(1861)  66  U.  S.  (1  Black)  358,  17  L. 
Ed.  147. 

This  provision  confers  on  the  district 
courts  jurisdiction  of  suits  in  a  civil  na- 
ture at  common  law,  or  in  equity  be- 
tween citizens  of  a  state  and  citizens  or 
subjects  of  a  foreign  state  and  treats 
of  parties.  Smith  v.  Farbenfabriken  of 
Elberfeld  Co.  (1913)  203  Fed.  476,  121 
C.  C.  A.  598. 

The  provision  of  section  1  of  the  fed- 
eral judiciary  act  (Act  March  3,  1875, 
c.  137,  18  Stat  470,  as  amended  by 
Act  March  3,  1887,  c.  373.  §  1,  24  Stat. 
652,  and  Act  Aug.  13,  1888,  c.  866,  §  1, 
25  Stat.  433)  that  the  Circuit  Courts 
should  have  original  cognizance  "of  all 
suits  of  a  civil  nature"  involving  the 
requisite  amount  "in  which  there  shall 
be  a  controversy  between  citizens  of 
different  states"  conferred  on  those 
courts  essential  jurisdiction  of  all  such 
suits,  whether  transitory  or  local  in 
their  nature,  leaving  only  the  question 
of  venue  to  be  determined.  Kentucky 
Coal  Lands  Co.  v.  Mineral  Development 
Co.  (C.  C.  1911)  191  Fed.  899. 

2.  "Suits  of  civil  nature  in  law  or  eq- 
uity," in  general.r— The  clause  "suits  of 
dvil  nature  at  common  law  or  in  equi- 
ty" does  not  restrict  the  jurisdiction  to 
old  and  settled  forms,  but  includes  all 
suits  in  which  legal  rights  are  to  be  as- 
certained and  determined.  U.  S.  v. 
Block  121  (C.  C.  1872)  Fed.  Cas.  No. 
14,610. 

The  phrase  "common  law"  in  the  ju- 
diciary act  of  1887-88  was  used  la  con- 
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tradistinction  to  equity,  admiralty,  and 
maritime  jurisdiction  and  included  all 
cases  involving  "legal"  rights,  though 
such  rights  were  given  by  statute. 
Brisenden  v.  Chamberlain  (C.  C.  1892) 
53  Fed.  307. 

A  proceeding  in  a  court  of  common 
law  or  equity  which  culminates  in  a 
judgment  that  conclusively  determines 
a  right  or  obligation  of  the  parties,  so 
that  the  same  matter  cannot  be  further 
litigated  except  by  writ  of  error  or  ap- 
peal, is  a  "suit,"  within  the  meaning  of 
the  federal  judiciary  acts.  In  re  Stuts- 
man County  (C.  C.  1898)  88  Fed.  337, 
criticizing  In  re  City  of  Chicago  (C.  C. 
1894)  64  Fed.  897. 

The  phrase  "suits  at  common  law"  is 
used  as  distinguished  from  a  criminal 
action,  or  from  an  action  to  enforce  a 
regulation  arising  under  the  police  pow- 
er of  a  state,  or  an  action  to  recover  a 
penalty,  and  in  contradistinction  to  eq- 
uity, and  admiralty  and  maritime  juris- 
diction. Kirby  v.  Chicago  &  N.  W.  R. 
Co.  (C.  C.  1900)  106  Fed.  551. 

3.  Actions  under  state  penal  statutes. 

—A  state  statute  punishing  railroad 
corporations  by  fine  of  from  $500  to 
$5,000  for  negligence  causing  death,  to 
be  recovered  by  indictment  for  the  ben- 
efit of  the  widow  and  children  and  next 
of  kin  of  decedent,  wliile  in  form  penal, 
was  not  strictly  so,  and  the  civil  rem- 
edy in  the  alternative  must  be  regard- 
ed as  remedial  in  an  international  sense, 
authorizing  action  to  be  brought  there- 
under in  the  federal  courts  or  the  courts 
of  another  state.  Boston  &  M.  H.  R.  v. 
Hurd  (1901)  108  Fed.  116,  47  C.  C.  A. 
615,  56  L.  R.  A,  193,  writ  of  certiorari 
denied  Hurd  v.  Boston  &  M.  R.  Co. 
(1902)  22  S.  Ct  939,  184  U.  S.  700,  46 
L.  Ed.  765. 

A  state  statute  requiring  railroads 
to  construct  crossings  on  easy  grades 
and  keep  such  crossing  in  good  order, 
and  pro\iding  a  forfeiture  for  violation 
thereof,  held  not  so  far  penal  that  a 
civil  liability  enforceable  in  another 
state  could  not  rest  on  a  violation 
thereof.  Strait  v.  Yazoo  &  M.  V.  R. 
Co.  (1913)  209  Fed.  157,  126  C.  C.  A. 
105,  49  U  R.  A.  (N.  S.)  1068. 

A  state  statute  providing  that,  when- 
ever any  person  shall  die  from  any  in- 
jury resulting  from  or  occasioned  by 
negligence,  unskillfulness,  or  criminal 
intent,  the  defendant  shall  forfeit  and 
pay  the  sum  of  $5,000,  which  may  be 
sued  for  and  recovered,  irrespective  of 
the  actual  damages  caused  by  such 
death,  is  a  penal  statute,  and,  under 
the  rule  that  such  statutes  can  be  en- 
forced only  within  the  sovereignty  of 
their  creation,  a  federal  court  in  an- 
other state  will  not  entertain  an  action 
thereunder.  Marshall  v.  Wabash  R. 
Co.  (C.  C.  1891)  46  Fed.  269. 

An  action  based  on  a  state  statute 
to  recover  from  a  railroad  company  for 
a  death  caused  by  negligence  is  a  penal 
action  under  a  state  statute,  of  which 
a  federal  court  is  without  jurisdiction. 
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Lyman  v.  Boston  &  A.  R.  Co.  (C-  C. 
1895)  70  Fed.  409;  Perkins  v.  Same 
(C.  C.  1898)  90  Fed.  321. 

A  state  employers'  liability  act  which 
authorizes  an  action  to  recover  damag- 
es for  the  death  of  an  employ^,  to  be 
"assessed  with  reference  to  the  degree 
of  culpability  of  the  employer  or  of  the 
person  for  whose  negligence  the  em- 
ployer is  liable,"  is  not  a  penal  stat- 
ute in  such  sense  that  an  action  based 
thereon  may  not  be  maintained  in  a 
federal  court.  Malloy  v.  American 
Hide  &  Leather  Co.  (C.  C.  1906)  148 
Fed.  482. 

Federal  courts  have  jurisdiction  to 
entertain  actions  for  the  recovery  of 
penalties  given  by  state  statutes  to  in- 
diriduals  to  compensate  them  for  inju- 
ries sustained,  but  not  of  actions  to 
recover  penalties  for  the  use  of  the 
state  even  if  the  nominal  plaintiff  is  an 
individual,  nor  though  a  part  of  the 
penalty  goes  to  the  informer,  where 
when  collected  it  goes  into  the  state 
treasury.  Younts  v.  Southwestern  Tel- 
egraph &  Telephone  Co.  (C.  C.  1911) 
192  Fed.  200. 

4,  5.  Actions  for  damages^— An  ac- 
tion between  citizens  of  different  states 
for  damages  for  injury  to  land  is  of  a 
civil  nature  and  is  a  common-law  ac- 
tion. Peyton  v.  Desmond  (1904)  129 
Fed.  1,  63  C.  C.  A.  651. 

6.  Appropriation  of  water.— The  stat- 
utes of  Idaho  provide  that  one  desiring 
to  appropriate  water  from  a  stream 
must  apply  to  the  state  engineer  and 
obtain  a  permit;  that,  in  case  a  stat- 
ed part  of  the  works  has  not  been  com- 
pleted within  a  certain  time,  an  aft- 
er appropriator  from  the  same  stream 
may  petition  the  state  engineer  for  a 
revocation  of  the  permit,  and  that  ofll- 
cer,  after  investigation,  shall  either 
cancel  the  permit  and  notify  the  holder 
or  refuse  to  do  so  and  notify  the  peti- 
tioner; that  in  either  case  the  party 
feeling  himself  aggrieved  may  appeal 
to  the  district  court  of  the  county  in 
which  the  point  of  diversion  is  situat- 
ed, making  the  other  party  defendant, 
and  filing  a  petition  and  a  copy  of  the 
petition  to  and  decision  of  the  state 
engineer.  There  is  no  further  provi- 
sion as  to  pleading  or  procedure. 
Held  that,  after  such  an  appeal  has 
been  taken,  the  proceeding  in  the  dis- 
trict court  is  a  "suit  of  a  civil  nature 
at  common  law  or  in  equity."  Waha- 
Lewiston  Land  &  Water  Co.  v.  Lewis- 
ton- Sweetwater  Irr.  Co.  (C.  O.  1907) 
158  Fed.  137. 

7.  Condemnation       proceedings. —  A 

proceeding  for  the  condemnation  of  real 
estate  is  a  civil  suit.  U.  S.  v.  Inlots 
(C.  C.  1873)  Fed.  Cas.  No.  15,441; 
Same  v.  Block  121  (C.  C.  1872)  Id. 
14,610;  Kohl  v.  Hannaford  (1875)  6 
Ohio  Dec.  306,  4  Am.  Law  Rec.  372. 

A  proceeding  by  the  United  States  to 
take  land  for  public  use  by  condemna- 
tion is  a  suit  at  common  law.    Kohl  v. 
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V.  a  (1875)  91  U.  S.  367,  23  L.  Ed. 

A  proceeding  under  Code  Civ.  Proc 
Colo,  to  ascertain  the  compensation 
for  land  taken  for  public  use  is  a  suit 
at  law,  notwithstanding  the  provision 
of  the  Code  for  the  appointment,  by 
the  coart,  of  a  commission  of  three 
freeholders  to  assess  damages,  unless 
defendant  demand  a  jury.  Searl  v. 
School  Dist  No.  2  (1888)  8  Sup.  Ct 
400,  124  U.  a  197,  31  L.  Ed.  415. 

The  federal  courts  held  to  have  ju- 
risdiction of  an  action  by  the  Secretary 
of  War  to*  procure  condemnation  of  land 
<or  the  purpose  of  constructing  a  canal 
around  the  cascades  of  the  Columbia 
^▼er.  U.  S.  V.  Oregon  Ry.  &  Nav. 
Co.  (C.  C.  1883)  16  Fed.  524. 

A  proceeding  under  a  state  statute 
to  determine  the  compensation  of  a 
Undowner  for  property  taken  for  a 
public  use  under  the  power  of  eminent 
domain  is  a  suit  of  a  civil  nature  with- 
in the  meaning  of  the  judiciary  acts. 
In  re  Delafield  (C.  C.  1901)  109  Fed. 
577. 

A  proceeding  instituted  by  a  railroad 
company    under    the    statute    of    Mis- 
souri  to  condemn  right  of  way,  which 
is  a  Judicial  proceeding  under  the  state 
Constitution,  is  a  "suit  of  a  civil  na- 
ture at  law."    Union  Terminal  Ry.  Co. 
V.  Chicago,  B.  &  Q.  R.  Co.  (C.  C.  1902) 
119  Fed.  209. 

8-  Forcible  entry  and  detainer.— An 
action  of  forcible  entry  and  detainer 
!^8  a  "suit  of  a  civil  nature,"  with- 
w»  the  meaning  of  the  act  of  1789'  (1 
Stat.  73).  Wheeler  v.  Bates  (C.  0. 
1874)    Fed.  Cas.  No.  17,492. 

^:  Mandamus^— Mandamus  is  not  an 
action  at  law,  or  a  suit  in  equity,  un- 
°*f  this  section.  American  Union  Tel- 
Jfraph  Co.  V.  Bell  Telephone  Co.  (C. 
^-  1880)  1  Fed.  698,  699;  Rosenbaum 
I^^oard  of  Sup'rs  (C.  C.  1886)  28  Fed. 
^*  226  (affirmed  [1887]  7  Sup.  Ct. 
^»  120  U.  S.  450,  30  L.  Ed.  743); 
^atic  MilKng  Co.  v.  Chicago,  M.  & 
^  I^-  Ry.  Co.  (C.  C.  1904)  132  Fed. 
^-  Rut  see  Washington  Imp.  Co.  v. 
tvam 


p  — -«  Pac.  Ry.  Co.  (C.  C.  1879)  Fed. 
7^-  No.  17,242,  where  it  was  held 
^**  a  proceeding  by  mandamus  to 
j  "^^I^^l  defendant  corporation  to  reg- 
V  ,^  transfers  of  certificates  of  stock 
»•!?    **y  plaintiff  is  a  "suit  of  a  civil 

B?""^  at  law." 
nm  ^^"^^^  courts  will  issue  the  writ  of 
J*'*«anius  only  in  aid  of  their  jurisdic- 
iSh.  Wheeling  v.  Baltimore  (C.  C. 
1^  ^ed,  Cas.  No.  17,502. 
•  1,^^*^  jurisdiction  of  the  circuit  courts 
1^  Mandamus  proceedings  is  not  en- 
t*^Ked  by  the  act  of  1875.  American 
Ito^**  TeL  Co.  V.  Bell  Tel.  Co.  (C.  C. 
^^)   1  Fed.  698. 

j^^ough  the  federal  courts  have  no 
l^^**^iction  of  an  original  proceeding 
J^.*  "Writ  of  mandamus  to  compel  mu- 
^^UaX   officers  to  levy   taxes   to  pay 


bonds,  those  courts  can  take  Jurisdic- 
tion of  an  action  at  law  by  a  citizen 
of  another  state  to  recover  judgment 
on  such  bonds^  though  the  judgment 
recovered  can  be  enforced  only  by 
mandamus.  Waite  v.  Santa  Cruz  (C. 
C.  1898)  89  Fed.  619,  623. 

10,  M.  Partition^— A  sessions  pro-, 
ceeding  for  partition  under  a  state 
statute  held  not  a  dvil  suit  at  com- 
mon law.  Austin  v.  Rutland  R.  Co. 
(C.  C.  1883)  17  Fed.  466. 

12.  Suits  for  roya|tle8.^A  suit  for 
royalty  on  a  license  is  a  suit  at  com- 
mon law,  or,  if  in  equity,  a  suit  on 
general  equity  not  dependent  on  the 
patent  law.  Consolidated  Middlings 
Purifier  Co.  v.  Wolf  (C.  C.  1886)  28 
Fed.   814,   815. 

IS.  Suits  In  equity,  in  general.— The 

equity  powers  of  the  federal  courts  are 
such  ouly  as  are  conferred  by  act  of 
Congress.  Noonan  v.  Lee  (1862)  2 
Black,  499,  509,  17  L.  Ed.  278;  Water- 
man V.  Canal-Louisiana  Bank  &  Trust 
Co.  (1909)  30  Sup.  Ct.  10,  12,  215  U. 
S.  33,  54  L.  Ed.  80;  Lor  man  v.  Clarke 
(C.  C.  1841)  Fed.  Cas.  No.  8,516;  Lor- 
ing  V.  Marsh  (O.  C.  1865)  Fed.  Cas. 
No.  8,515. 

In  the  exercise  of  its  equity  jurisdic- 
tion, the  federal  court,  as  to  persons 
and  matters  within  its  jurisdiction,  can 
afford  relief  where  it  can  be  afforded 
by  the  principles  of  the  high  court  of 
chancery  in  England  existing  at  the 
time  of  the  formation  of  our  constitu- 
tion. Waterman  v.  Canal-Louisiana 
Bank  &  Trust  Co.  (1909)  30  Sup.  Ct. 
10,  12,  215  U.  S.  33,  54  L.  Ed.  80; 
Lorman  v.  Clarke  (C.  C.  1841)  Fed. 
Cas.  No.  8,516;  U.  S.  v.  Parrott  (C.  C. 
1858)  Fed.  Cas.  No.  15,998;  Loring  v. 
Marsh  (C.  C.  1865)  Fed.  Cas.  No.  8,- 
515. 

The  district  court  of  the  United 
States  in  Louisiana  has  equity  powers, 
under  the  acts  of  congress  organizing 
such  court.  Livingston  v.  Story  (1835) 
34  U.  S.  (9  Pet.)  632,  9  L.  Ed.  255. 

A  controversy  being  between  citizens 
of  different  states,  and  the  value  of 
the  property  being  of  the  jurisdictional 
amount,  the  case  was  held  to  be  within 
the  equity  jurisdiction  of  the  federal 
court,  though  it  involved  rights  arising 
under  the  judicial  proceedings  in  an- 
other jurisdiction.  Arrowsmith  v. 
Gleason  (1889)  9  Sup.  Ct  237,  240,  129 
U.  S.  86,  32  L.  Ed.  630. 

The  equity  powers  of  the  federal 
courts  are  the  same  in  those  states 
where  no  courts  having  chancery  pow- 
ers exist  as  in  other  states.  Lorman 
V.  Clarke  (C.  C.  1841)  Fed.  Cas.  No. 
8,516. 

14.  Accounting^— The  District  Court 
had,  in  view  of  the  Alaska  Code,  ju- 
risdiction to  determine  a  claim  by  a 
surviving  partner  against  the  estate  of 
his  deceased  partner,  which  involved 
an  accounting    of   partnership   affairs. 
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Esterly  v.  Rua  (Um)  122  Fed.  609.  58 
C.  C.  A.  548. 

15.  Administration      and      probate.^ 

Federal  courts  have  no  probate  pow- 
ers nor  authority  to  appoint  an  admin- 
istrator. Fouvergne  v.  Municipality  No. 
2  of  City  of  New  Orleans  (1855)  59  U. 
S.  (18  How.)  470,  15  L.  Ed.  399;  Un- 
'derground  Electric  Rys.  Co.  of  London 
V.  Owsley  (1909)  176  Fed.  26,  99  C.  C. 
A.  500;  Divine  v.  Unaka  Nat.  Bank 
(Tenn.  1911)  140  S.  W.  747,  39  L.  R. 
A.  (N.  S.)  586. 

A  federal  court  of  chancery  has  ju- 
risdiction where  the  proper  diversity 
of  citizenship  exists  to  determine  the 
interest  of  an  heir  in  an  alleged  lapsed 
legacy  and  the  consequent  increase  in 
the  residuary  estate,  although  the  bill 
also  asks  other  relief  which  cannot  be 
granted  because  it  would  interfere  with 
the  ordinary  settlement  of  the  estate  in 
the  state  probate  court.  Waterman  v. 
Canal-Louisiana  Bank  &  Trust  Co. 
(1909)  30  Sup.  Ct.  10,  215  U.  S.  33, 
54  L.  Ed.  80. 

The  chancery  jurisdiction  of  the  fed- 
eral courts  embraceb-  a  suit,  where  the 
requisite  diversity  of  citizenship  exists, 
to  have  the  complainants  adjudicated  to 
be  the  heirs  at  law  and  next  of  kin  of  a 
decedent  McClellan  v.  Carland  (1909) 
30  Sup.  Ct.  501,  504,  217  U.  S.  268,  54 
L.  Ed.  762. 

The  federal  court  has  jurisdiction,  as 
between  citizens  of  different  states,  of 
the  administration  of  the  asbets  of  de- 
ceased persons,  such  assets  being  within 
their  territorial  jurisdiction;  and,  in  a 
suit  againbt  a  trustee  under  a  will  for 
an  accounting  and  distribution,  the  court 
erred  in  remitting  the  case  to  the  state 
probate  court  for  the  taking  of  ac- 
counts. Comstock  V.  Herron  (1893)  55 
Fed.  803,  5  C.  C.  A.  266,  reversing  de- . 
cree  (C.  C.  1891)  45  Fed.  660. 

A  proceeding  under  a  state  law  to 
contest  the  validity  of  a  will  which  has 
been  admitted  to  probate  is  one  of 
which  the  federal  court  has*  jurisdiction, 
where  the  amount  in  controversy  is  suf- 
ficient, and  the  parties  are  citizens  of 
different  states.  Richardson  v.  Green 
(1894)  61  Fed.  423,  9  C.  C.  A.  565, 
certiorari  denied  (1894)  15  Sup.  Ct. 
1042,  159  U.  S.  264,  40  L.  Ed.  142. 

A  proceeding  for  the  probate  of  a  will 
is  not  a  "suit  of  a  civil  nature  at  law  or 
in  equity."  Wahl  v.  Franz  (1900)  100 
Fed.  680,  40  C.  C.  A.  638;  Pulver  v. 
Leonard  (C.   C.  1909)  176  Fed.  586. 

A  court  of  the  United  States  as  a 
court  of  equity  has  no  jurisdiction  of  a 
purely  probate  proceeding,  which  is  not 
a  matter  of  equity  cognizance,  nor  has 
it  power  to  undertake  the  general  ad- 
ministration of  the  estate  of  a  deceased 
person,  but  it  may,  as  a  court  of  equi- 
ty, having  the  full  jurisdiction  of  the 
English  Courts  of  Chancery  as  they  ex- 
isted at  the  time  of  the  adoption  of  the 
Constitution,  in  a  suit  where  it  has  ju- 
risdiction of  the  parties,  appoint  a  re- 
ceiver of  an  estate  pending  the  probate 
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of  a  will,  in  the  absence  of  the  appoint- 
ment of  a  custodian  by  the  probate 
court,  and  this  although  proceedings  for 
the  probate  of  the  will  and  the  ap- 
pointment of  an  executor  are  pending 
in  such  court  which  have  been  delayed 
by  reason  of  Litigation  between  parties 
in  interest.  Underground  Electric  Rys. 
Co.  of  London  v.  Owsley  (1909)  17G 
Fed.  26,  99  C.  C.  A.  500,  affirming  order 
(C.  C.  1909)   169  Fed.  671. 

The  jurisdiction  of  the  federal  courts 
of  equity  to  enforce  the  trusts  of  a  will, 
at  the  suit  of  a  legatee,  is  plenary ;  and 
a  state  statute  enacting  that  s^ettlements 
in  a  state  court  shall  be  prima  facie 
evidence  in  favor  of  the  accounting  par- 
ty cannot  operate  to  restrict  it  Pulliam 
V.  Pulliam  (G.  C.  1879)  10  Fed.  23. 

Jurisdiction  as  to  wills,  and  their  pro- 
bate as  such,  is  neither  included  in.  nor 
excepted  out  of,  the  grant  of  judicial 
powers  to  the  courts  of  the  United 
States.  So  far  as  it  is  ex  parte,  and 
merely  administrative,  it  is  not  con- 
ferred, and  it  cannot  be  exercised  by 
them  at  all,  until  in  a  case  at  law  or 
in  equity  its  exercise  becomes  neces- 
sary to  settle  a  controversy  of  which  a 
court  of  the  United  States  may  take 
cognizance  by  reason  of  the  citizenship 
of  the  parties.  Everhart  v.  Everhart 
(C.  C.  1888)  34  Fed.  82. 

A  suit  to  annul  a  will  as  a  muniment 
of  title,  and  restrain  the  enforcement 
of  a  decree  admitting  it  to  probate,  is  in 
essential  particulars  a  suit  in  equity, 
and,  if  such  a  suit  can  be  maintained  in 
one  of  the  state  courts,  it  may  be  main- 
tained by  original  process  in  the  circuit 
court  of  the  United  States,  if  the  par- 
ties are  citizens  of  different  states*,  and 
the  amount  in  controversy  is  sufficient 
to  give  jurisdiction.     Id. 

The  federal  courts  will  take  equity 
jurisdiction  of  a  bill  by  nonresident  heirs 
against  resident  heirs  to  compel  an  ac- 
counting of  the  property  of  their  intes- 
tate in  the  hands  of  defendants,  and  for 
distribution,  notwithstanding  the  remedy 
under  the  probate  law  of  the  state, 
when  the  bill  alleges  facts  evoking  the 
exercise  of  the  powers  of  a  court  of 
chancery,  such  as  that  there  has  been 
no  administration  after  the  lapse  of  five 
years;  that  defendants  have  wrongfully 
appropriated  the  whole  estate,  traded 
and  speculated  upon  it,  changring  the 
original  form  of  flome  of  the  property, 
made  profits  thereon,  and  been  guilty  of 
concealment,  rendering  a  discovery  and 
accounting  necessary.  Rich  v.  Bray  (0. 
C.  1889)  37  Fed.  273,  2  L.  R.  A.  225. 

By  virtue  of  their  chancery  jurisdic- 
tion, the  federal  courts  have  jurisdiction 
over  the  administration  of  estates  when 
the  requisite,  citizen  ship  and  other  condi- 
tions exist  This'  jurisdiction  does  not 
extend  to  the  appointment  of  adminis- 
trators, confirmation  of  executors,  or 
the  probate  of  wills;  nor  will  it  be  ex- 
ercised when  the  state  courts  of  concur- 
rent jurisdiction  have  taken  possession 
of  the  subject-matter  of  the  controver- 
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57.  Ball  V.  Tompkins  (C.  C.  1890)  41 
Fed.  486. 

Where  the  necessary  diversity  of  citi- 
cenship  exists,  the  federal  court  has  ju- 
risdiction of  a  suit  for  the  construction 
of  a  will,  the  execution,  validity,  and 
probate  of  which  are  recognized,  there 
having  been  no  construction  of  the  will, 
and  no  adjudication  of  complainant's 
rights  thereunder,  either  by  the  probate 
court  in  which  the  settlement  of  the 
estate  is  pending,  or  by  any  other  tri- 
bunal having  jurisdiction  of  the  subject 
and  the  parties.  Toms  v.  Owen  (C.  C. 
1891)  52  Fed.  417,  following  Colton  v. 
Colton  (1888)  8  Sup.  Ct.  1164,  127  U. 
S.  301,  308,  32  L.  Ed.  138,  and  distiti- 
puiBhing  Broderick's  WUl  (1874)  21 
Wall.  503,  22  L.  Ed.  599. 

A  federal  court  has  no  jurisdiction  to 
disestablish  a  will  admitted  to  probate 
in  the  state  court  and  establish  one  not 
admitted,  where  the  state  courts  of 
equity  have  no  such  powers.  Cilley  v. 
Patten  (C.  C.  1894)  62  Fed.  498;  Oak- 
ley V.  Taylor  (C.  C.  1894)  64  Fed.  245. 

The  courts  of  the  United  States  have 
jurisdiction  to  entertain  suits  on  claims 
against  estates  of  decedents*,  brought 
against  the  executor  or  administrator, 
where  the  amount  in  controversy  is  suf- 
ficient, and  the  requisite  diversity  of  cit- 
izenship appears;  and  such  jurisdiction 
cannot  be  affected  by  a  state  statute  re- 
quiring claims  to  be  filed  in  a  particular 
court  Crider  v.  Shelby  (C.  C.  1899)  95 
Fed.  212. 

16.  Cancellation    of    instruments.— A 

suit,  the  purpose  of  which  is  to  have 
canceled  a  guaranty  upon  a  large  num- 
ber of  nogotiablo  bonds  which  might 
otherwise  pass  into  the  hands  of  bona 
fide  purchasers,  and  to  restrain  suits  up- 
on the  guaranty  because  of  facts  not 
appearing  upon  its  face,  is  of  equitable 
cognizance.  Louisville,  N.  A.  &  C.  Ry. 
Co.  V.  Ix)uisville  Trust  Co.  (1899)  19 
Sup.  Ct.  817,  822,  174  U.  S.  522,  43  U 
Ed.  1081. 

A  federal  court  has  jurisdiction  of  a 
bill  to  set  aside  as  fraudulent  a  deed 
of  as'signment  at  suit  of  a  resident  of 
a  state  other  than  that  of  the  assignor 
and  assignee,  when  the  amount  involved 
exceeds  $500.  Fleisher  v.  Greenwald 
(C,  C.  1884)  20  Fed.  547. 

17.  Cross  demands.— Code  Civ.  Proc. 
Cal.  S  440,  providing  for  the  compen- 
sation of  cross  demands  existing  be- 
tween two  pers'ons,  though  found  in  the 
provisions  relating  to  procedure,  give 
substantive  rights,  which  are  enforcea- 
ble in  a  federal  court  of  equity^  Iowa  & 
C.  Land  Co.  v.  Temescal  Water  Co.  (C. 
C.  1899)  95  Fed.  320. 

18.  Divorce  and  alimony^— The  feder- 
al courts  have  no  jurisdiction  of  di- 
vorce, or  the  allowance  of  alimony,  ei- 
ther as  an  original  proceeding  in  chan- 
cery, or  as  incident  to  divorce,  but  ali- 
mony decreed  in  a  state  court  may  be 
recovered  in  a  federal  court.    Barber  v. 

lU.S.Coi£P.'16-36 


Barber   (1858)   21  How.  582.  584,   16 
L.  Ed.  226. 

A  claim  for  future  alimony  under  a 
judgment  of  a  state  court  is  an  action 
of  a  civil  nature  within  the  jurisdiction 
of  the  federal  courts;  other  jurisdic- 
tional requisites  being  present.  Israel 
V.  Israel  (C.  C.  1904)  130  Fed.  237. 

19.  Foreclosure  of  liens^— A  feder- 
al District  Court  has  no  equity  power 
to  appoint  an  officer  to  apportion  and 
collect  a  tax  to  satisfy  its  judgment  on 
county  bonds,  though  mandamus  has 
proved  ineffectual.  Yost  v.  Dallas 
County  (1915)  35  Sup.  Ct.  235,  236  U. 
S.  50,  59  L.  Ed.  460. 

A  suit  to  enforce  a  mechanic's  lien  is 
in  the  federal  courts  a  suit  in  equity,  and 
not  an  action  at  law.  Armstrong  Cork 
Co.  V.  Merchants'  Refrigerating  Co. 
(1910)  184  Fed.  199,  107  C.  C.  A.  93, 
modifying  decree  (C.  C.  1909)  171  Fed. 
778. 

The  federal  court  has  jurisdiction  of 
a  suit  in  equity  to  enforce  the  right  of 
redemption  from  the  lien  of  a  trust  deed 
of  lands  lying  in  another  state.  Kana- 
wha Coal  Co.  V.  Kanawha  &  O.  Coal  Co. 
(C.  C.  1870)  Fed.  Cas.  No.  7,606. 

The  federal  district  courts  have  juris- 
diction in  equity  of  a  suit  to  foreclose  a 
mortgage  on  land  si/tuated  in  tlheir 
districts.  Pooley  v.  Luco  (D.  C.  1896) 
76  Fed.  146. 

20.  Injunotion.— The  equitable  juris- 
diction of  the  federal  court  on  removal 
from  a  state  court  extends  to  a  suit  on 
behalf  of  the  state  to  restrain  a  corpo- 
ration from  continuing  to  operate  mines 
belonging  to  the  state,  and  from  inter- 
fering with  the  proper  state  agents  in 
their  control  thereof.  Coosaw  Min.  Co. 
V.  South  Carolina  (1892)  12  Sup.  Ct. 
689,  693,  144  U.  S.  550,  36  L.  Ed.  537. 

The  existing  relation  of  debtor  and 
creditor  between  South  Carolina  and  the 
vendors  of  liquor  under  the  state  dis- 
pensary acts*  was  not  so  altered  by  the 
winding-up  act  of  February  16,  1907, 
providing  a  commission  to  close  out  the 
state  dispensary  business  and  turn  over 
to  the  state  treasury  the  surplus  funds 
remaining  after  liquidating  and  paying 
claims'  out  of  the  state  assets,  as  to  en- 
able a  federal  court  to  take  jurisdiction 
of  a  bill  filed  by  such  vendors,  which 
seeks  to  enjoin  the  i-omujission  from  dis- 
posing of  the  fund  until  their  claims  are 
paid,  and  asks  for  the  appointment  of 
a  receiver,  on  the  theory  that  by  such 
statute  the  assets  of  the  dispensary 
were  placed  in  the  hands  of  the  com- 
mission as  a  trust  fund  for  the  benefit 
of  all  creditors  having  valid  claims 
against  such  fund,  which  they  are  enti- 
tled to  enforce  by  judicial  action  against 
the  commission,  without  the  presence  of 
the  state  as  a  necessary  party.  Murray 
V.  Wilson  Distilling  Co.  (1909)  29  Sup. 
Ct.  458,  213  U.  S.  151,  53  Ix  Ed.  742, 
(reversing  decree  [1908]  164  Fed.  1, 
92  C.  C.  A.  1) ;  Same  v.  State  of  South 
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Carolina  (1909)  29  Sup.  Ct  465,  213 
U.  S.  174,  53  U  Ed.  752. 

The  power  to  issue  an  injunction  is 
inherent  in  the  original  jurisdiction  in 
equity  conferred  on  the  circuit  courts 
by  this  section,  and  its  various  amend- 
ments, and  is  not  curtailed  by  R.  S. 
§  5242,  post,  §  9834.  Hower  v.  Weis-s 
Malting  &  Elevator  Co.  (1893)  55  Fed. 
356,  359,  5  C.  C.  A.  129. 

A  suit  in  equity  dependent  upon  a 
former  suit  of  which  the  federal  court 
had  jurisdiction  may  be  maintained  in 
that  court  without  regard  to  diversity  of 
citizenship  or  a  federal  question  to  aid 
or  enjoin  the  original  suit,  to  restrain, 
avoid,  or  enforce  the  judgment  or  decree 
therein,  or  to  enforce  liens  or  claims  to 
property  in  the  custody  of  the  court  in 
the  original  suit  Campbell  v.  Golden 
Cycle  Min.  Co.  (1905)  141  Fed.  610, 
73  C.  C.  A.  260. 

A  suit  will  not  lie  in  the  federal  court 
to  enjoin  state  election  officer b'  from 
registering  voters  or  holding  an  elec- 
tion in  pursuance  of  a  state  law  on  the 
ground  that  the  same  is  unconstitution- 
al. Holmes  v.  Oldham  (C.  C.  1877) 
Fed.  Cas.  No.  6,643. 

A  suit  by  an  alien  against  citizens  of 
the  United  States  to  enjoin  a  conspiracy 
to  prevent  the  loading  or  unloading  of 
complainant's*  ship  is  within  the  equity 
jurisdiction  of  the  federal  courts,  inde- 
pendently of  any  question  as  to  interfer- 
ence with  interstate  or  foreign  com- 
merce. Elder  v.  Whitesides  (C.  O. 
1895)  72  Fed.  724,  foUowing  Hagan  v. 
BlindeU  (1893)  56  Fed.  696,  6  C.  C. 
A.  86,  and  Arthur  v.  Oakes  (1894)  63 
Fed.  310,  11  C.  O.  A.  209,  25  U  R.  A. 
414. 

No  special  statute  is  required  to  give 
a  federal  court  of  equity  jurisdiction 
of  a  suit  by  private  parties  who  al- 
lege special  injury  to  enjoin  the  main- 
tenance of  a  bridge  over  navigable  wa- 
ters', on  the  ground  that  it  is  maintained 
in  violation  of  the  laws  of  the  United 
States,  and  is  therefore  a  public  nui- 
sance, but  such  fifuit  is  within  the  gener- 
al equity  jurisdiction  of  the  court,  where 
the  requisite  amount  is  involved.  E.  A. 
Chatfield  Co.  v.  City  of  New  Haven  (C. 
C.  1901)  110  Fed.  788. 

21.  Insolvency  and  winding-up  pro- 
ceedings.—The  court  has  jurisdiction 
in  a  general  creditors'  .  suit  properly 
pending  therein  for  the  collection  and 
distribution  of  the  assets  of  an  insolvent 
corporation  to  hear  and  determine  an 
ancillary  suit  instituted  in  the  same 
cause  by  its  receiver,  in  accordance 
with  its  order,  against  debtors  of  such 
corporation.  White  v.  Ewing  (1895)  15 
Sup.  Ct.  1018,  1019,  159  U.  S.  36,  40 
L.  Ed.  67. 

The  federal  courts  have  jurisdiction  to 
wind  up  corporations,  or  marshal  their 
assets  where  the  state  statutes  pro- 
vide for  their  dissolution  and  for  equita- 
ble proceedings  for  that  purpose,  or  in 
instances  of  ordinary  creditors'  bills 
after  judgment  and  execution  returned 
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nulla  bona,  or  in  instances  when  called 
on  to  collect  and  dispose  of  assets  of 
dissolved  corporations,  domestic  or  for- 
eign. Dickinson  v.  Saunders  (1904)  129 
Fed.  16,  63  O.  O.  A.  666. 

A  state  statute  which  authorizes*  a 
suit  by  any  creditor  or  stockholder  to 
wind  up  the  affairs  of  a  corporation 
which  has  become  insolvent  or  suspend- 
ed its  ordinary  business  for  want  of 
funds  to  carry  on  the  same  creates?  a 
right  which  may  be  enforced  in  a  federal 
court  of  equity  having  jurisdiction  of  the 
parties.  McGraw  v.  Mott  (1910)  179 
Fed.  646, 103  C.  C.  A.  204. 

Jurisdiction  of  a  suit  by  a  receiver  of 
a  national  bank  to  reach  assets  of  the 
estate  of  a  deceased  stockholder  in  sat- 
isfaction of  an  ass-essment  by  the  comp- 
troller of  the  currency  is  not  based  on 
this  clause.  Brown  v.  Ellis  (C.  C.  1899) 
95  Fed.  1,  2. 

22.  Nuisances^— A  court  of  equity 
may  take  jurisdiction  in  cases  of  pub- 
lic nuisances.  Georgetown  v.  Alexan- 
dria Canal  Co.  (1838)  12  Pet.  91,  98,  9 
L.  Ed.  1012. 

23.  Obstruction      of      navigation.— 

Where  a  river  within  a  state  was  navi- 
gable for  some  distance  from  its  mouth, 
and  was  actually  navigated  by  small 
steamboats  and  river  craft  for  the  pur- 
pose of  carrying  up  groceries,  supplies, 
clothing,  loggers^  tools,  etc.,  to  the 
head  of  navigation,  and  returning  with 
farmers'  products,  a  bill  was  maintain- 
able in  the  federal  courts  to  restrain  a 
boom  company  from  maintaining  a  boom 
in  the  river  in  such  a  manner  as  to  be  an 
obstruction  to  navigation,  though  the 
river  was  chiefly  valuable  for  floating 
logs,  and  there  was  no  proof  of  actual 
carriage  of  goods  on  the  river  in  inter- 
state commerce.  U.  S.  v.  Wishkah 
Boom  Co.  (1905)  136  Fed.  42,  68  C.  C. 
A.  592,  appeal  dismiss-ed  Wishkah  Boom 
Co.  V.  U.  S.  (1906)  26  Sup.  Ct  765,  202 
U.  S.  613,  50  L.  Ed.  1171. 

24.  Quieting  titles— A  court  of  the 
United  States  may  entertain  a  suit  in 
equity  to  quiet  title  to  lands,  where 
the  complainant  is  in  possession. 
American  Stave  &  Cooperage  Co.  v. 
Butler  County  (C.  0.  1899)  93  Fed. 
301. 

See,  also,  notes,  under  §  1244,  post. 

25.  Specific  performance.— The  feder- 
al courts  have,  by  virtue  of  their  gen- 
eral chancery  jurisdiction,  authority  to 
specifically  enforce,  as  between  citizens 
of  different  states,  agreements  concern- 
ing property,  though  such  property  may 
belong  to  the  estate  of  a  decedent.  Da- 
vis V.  Davis  (C.  C.  1898)  89  Fed.  532, 
537. 

26.  Stay  of  proceedings.— A  federal 
court  has  jurisdiction  in  a  suit  in  equi- 
ty to  stay  proceedings  upon  a  judg- 
ment at  law  between  the  same  parties, 
although  the  subpoena  be  served  upon 
the  defendant  out  of  the  district  in 
which  the  court  sits.     Iiogan  v.  Pat- 
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rick    (1809)   5  Cranch,  288,  3  L.  Ed. 
103. 

The  court  has  power  to  prohibit  a 
nonresident  plaintiff  from  prosecuting 
an  action  against  a  resident  defendant 
City  Bank  of  New  York  v.  Skelton  (C. 
C.  1846)  Fed.  Cas.  No.  2,740. 

27.  Trustsw— The  jurisdiction  of  the 
federal  courts  as  courts  of  equity  is 
ample  to  enforce  the  .performance  of 
trusts.  Irvine  v.  Marshall  (1857)  20 
How.  558,  565,  15  L.  Ed.  994;  McClel- 
lan  V.  Carland  (1911)  187  Fed.  915,  110 
C.  C.  A.  49;  Bockfinger  v.  Foster 
(1900)  62  P.  799,  10  Okl.  488,  affirmed 
(1903)  23  S.  Ct  836,  190  U.  S.  116,  47 
L.  Ed.  975. 

Where  an  attorney  enters  an  unau- 
thorized and  fraudulent  appearance  for 
ti-ostees  in  an  action  against  them  and 
their  grantor  to  subject  the  interest  of 
the  grantor  to  claims  of  creditors,  con- 
sents to  a  decree  that  the  land  be  sold 
divested  of  their  interest,  and  after- 
wards converts  the  proceeds  of  sale,  a 
court  of  equity  is  the  proper  tribunal 
to  afford  the  trustees  effectual  relief. 
Robb  v.  Vos  (1894)  15  Sup.  Ct  4,  12, 
155  U.  S.  13,  39  L.  Ed.  52. 

Jurisdiction  of  courts  of  equity  over 
trusts,  and  of  the  appointment  of  agent. 
Baring  v.  Willing  (C.  C.  1820)  Fed. 
Cas.  No.  985. 

n.  SUITS     BY     THE      UNITED 
STATES  OR  ITS  OFFICERS 

As  to  suits  against  officers,  see  post, 
this  note,  "Cases  arising  under  Consti- 
tution, laws,  or  treaties." 

28.  United   States    as   party.— In  aU 

cases  where  the  United  States  is  the 
real  plaintiff  the  proceedings  should  be 
in  its  name,  unless  it  is  otherwise  or- 
dered by  act  of  Congress.  Benton  v. 
Woolsey  (1838)  12  Pet  27,  31,  9  L. 
Ed.  987. 

The  United   States  is  the   real,  and 
not  merely  the  nominal,  plaintiff,  in  a 
suit  brought  in  its  name,  for  the  use 
and  benefit  of  a  materialman,  upon  the 
bond  of  a  contractor  for  a  public  work, 
which  the  statute   requires   shall  con- 
tain the  specific,  special  obligation  di- 
rectly to  the   United    States   that   the 
contractor   shall    promptly   make    pay- 
ments to  all  persons  supplying  him  la- 
bor and  materials  in  the  prosecution  of 
the   work.     United    States   Fidelity  & 
Guaranty  Co.  v.  U.  S.  (1907)  27  S.  Ct 
381,  204  U.  S.  349,  51  L.  Ed.  516,  af- 
firming judgment  XJ.  S.  v.  Churchyard 
(C.  C.  1904)  132  Fed.  82. 

Where,  in  a  suit  in  the  federal  court, 
the  United  States  as  plaintiff  was  placed 
in  possession  of  the  property  under  a 
decree  containing  certain  stipulations*  as 
to  the  rights  of  the  parties  in  the  im- 
provements and  rents  to  be  collected, 
the  jurisdiction  of  the  court  over  the 
property  is  ousted  by  the  surrender  of 
possession  to  the  United  States,  and  the 
court  can  neither  appoint  a  receiver  nor 
enforce  any  claim  against  the  United 


States*  arising  from  the  stipulations  of 
the  decree.  U.  S.  v.  Wicker  sham  (C.  C. 
1882)  10  Fed.  505. 

In  a  suit  by  one  claiming  ownership 
of  land  by  conveyance  from  one  who  has 
made  an  entry  thereon  under  the  land 
laws  of  the  United  States,  but  who  has 
not  received  a  patent  therefor,  against 
one  claiming  the  ownership  by  virtue  of 
a  subsequent  entry,  a  petition  of  inter- 
vention filed  by  the  United  States  .il- 
leging  that  plaintiflTs  entry  was  fraud- 
ulent does  not  make  the  United  States 
a  party,  to  give  the  federal  courts  ju- 
risdiction, since  courts  have  no  juris- 
diction to  pass  upon  title  to  land  to 
which  the  United  States  has  not  part- 
ed v^th  its  legal  title,  where  there  is  a 
controversy  between  a  person  claiming 
title  under  the  land  laws  of  the  United 
States  as  against  the  government  itself. 
McDougall  V.  Hayes  (C.  C.  1891)  46 
Fed.  817. 

A  federal  court  has  not  jurisdiction  of 
an  action  brought  in  the  name  of  the 
United  States  to  recover  upon  a  con- 
tractor's bond  for  labor  or  material 
furnished  in  the  construction  of  a  pub- 
lic building.  U.  S.  v.  Henderlong  (C. 
C.  1900)  102  Fed.  2;  U.  S.  v.  Sheridan 
(C.  C.  1902)  119  Fed.  236;  U.  S.  v. 
Barrett  (C.  C.  1905)  135  Fed.  189. 
CONTRA,  U.  S.  V.  Churchyard  (C.  C. 
1904)  132  Fed.  82,  affirmed  U.  S.  Fidel- 
ity &  Guaranty  Co.  v.  U.  S.  (1907)  27 
S.  Ct  381,  204  U.  S.  349,  51  L.  Ed. 
516. 

A  federal  court  has  jurisdiction  of 
any  suit  in  which  the  United  States 
properly  appears  as  plaintiff.  U.  S.  v. 
Allen  (C.  C.  1909)  171  Fed.  907,  de- 
crees reversed  (1910)  179  Fed.  13,  10:5 
C.  C.  A.  1,  judgment  affirmed  upon  con- 
ditions Deming  Inv.  Co.  v.  U.  S.  (1912) 
32  S.  Ct  549,  224  U.  S.  471,  56  L.  Ed. 
847,  and  Goat  v.  Same  (1912)  32  S. 
Ct  544,  224  U.  S.  458,  56  L.  Ed.  841, 
and  Mullen  v.  Same  (1912)  32  S.  Ct 
494,  224  U.  S.  448,  56  L.  Ed.  834,  and 
Heckman  v.  Same  (1912)  H2  S.  Ct  424, 
224  U.  S.  413,  56  L.  Ed.  820. 

29.  Persons  liable  to  suit— Executors 
and  administrators  may  be  sued  in  their 
representative  capacity  in  the  federal 
courts,  and  judgments  against  them 
may  be  enforced  by  execution  against 
the  property  of  the  estate  unadminis- 
tered.  U.  S.  v.  Drennen  (D.  C.  1845) 
Fed.  Cas.  No.  14,902. 

30.  Suits  maintainable.— A  federal 
court  has  jurisdiction  of  any  civil  ac- 
tion which  the  United  States  is  author- 
ized to  maintain.  U.  S.  v.  Northern 
Pac.  R.  Co.  (1905)  134  Fed.  715,  67 
C.  C.  A.  269  (reversing  decree  [C.  C. 
1903]  120  Fed.  546) ;  U.  S.  v.  Bougher 
(C.  C.  1854)  Fed.  Cas.  No.  14,627;  U. 
S.  V.  Comet  Oil  &  Gas  Co.  (C.  C.  1911) 
187  Fed.  674. 

The  court  has  jurisdiction  of  a  set- 
off interposed  by  the  United  States  to 
an  action  by  a  district  attorney  for 
fees.     U.  S.  Y.  TuthiU  (1890)  10  Sup. 
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Ct  1075,  136  U.  S.  652,  34  L.  Ed.  557; 
TuthiU  V.  U.  S.  (D.  C.  1889)  38  Fed. 
538. 

When  the  United  States  has  a  right, 
under  a  state  statute,  to  sue  in  the 
name  of  the  state  on  the  official  bond 
of  a  sheriff  for  allowing  the  escape  of 
a  federal  prisoner,  such  action  is  with- 
in the  jurisdiction  of  the  federal  district 
court.  State  of  Tennessee  v.  Hill 
(1894)  60  Fed.  1005,  9  O.  O.  A.  326, 
24  L.  R.  A.  170. 

The  district  court  has  jurisdiction  of 
an  action  by  the  United  States  to  re- 
cover money  fraudulently  obtained  by 
defendant  in  a  payment  of  a  false  claim 
for  a  pension.  Pooler  v.  U.  S.  (1904) 
127  Fed.  519,  520,  62  C.  O.  A.  307. 

The  court  has  jurisdiction  of  a  cred- 
itor's bill  brought  by  the  United  States, 
where  the  matter  in  dispute  exceeds, 
exclusive  of  costs,  the  requisite  sum  or 
value.  U.  S.  v.  Stiner  (O.  C.  1871) 
Fed.  Cas.  No.  16,404. 

The  United  States  courts  have  juris- 
diction of  suits  by  the  government  on 
the  official  bonds  of  officers  chargeable 
with  public  moneys.  U.  S.  v.  Belknap 
(C.  C.  1896)  73  Fed.  19. 

A  suit  by  the  United  States  for  the 
use  of  the  Creek  Nation  of  Indians  to 
cancel  patents  or  deeds  to  town  lots 
belonging  to  said  nation  in  its  tribal  .n- 
padty  and  sold  by  the  United  States 
for  its  benefit  under  Act  March  1,  1901, 
c.  676,  1 10,  31  Stat.  864,  on  the  ground 
that  such  deeds  were  obtained  by  fraud, 
is  one  in  which  "the  United  States  are 
plaintiffs  or  petitioners."  U.  S.  v.  Rea- 
Read  Mill  &  Elevator  Co.  (0.  C.  1909) 
171  Fed.  501. 

31.  Suits  by  receivers  of  national 
banksw— See,  also,  notes  under  §  9668, 
post 

An  action  by  a  receiver  of  a  national 
bank  to  recover  assets  is  one  by  an  of- 
ficer of  the  United  States  suing  under 
authority  of  an  act  of  Congress,  of 
which  a  court  of  the  United  States  has 
jurisdiction  without  regard  to  the 
amount  involved  or  the  citizenship  of 
the  parties.  Short  v.  Hepburn  (1S9G) 
75  Fed.  113,  21  C.  C.  A.  252;  Myers  v. 
Hettinger  (1899)  94  Fed.  370,  37  C.  C. 
A.  369  (affirming  judgment  Hettinger 
V.  Meyers  [C.  C.  1897]  81  Fed.  805) ; 
Price  V.  Abbott  (C.  C.  18&3)  17  Fed. 
506;  Hendee  v.  Connecticut  &  P.  R.  R. 
Co.  (C.  C.  1886)  26  Fed.  677;  Arm- 
strong V.  Ettlesohn  (C.  C.  1888)  36 
Fed.  209;  Armstrong  v.  Trautman  (O. 
C.  1888)  36  Fed.  275,  276;  Stephens  v. 
Bernays  (0.  C.  1890)  44  Fed.  642,  643; 
Yardley  v.  Dickson  (O.  C.  1891)  47 
Fed.  8:35;  Fisher  v.  Yoder  (C.  C.  1892) 
53  Fed.  565;  Linn  County  Nat  Bank  v. 
Crawford  (C.  C.  1895)  69  Fed.  532; 
Thompson  v.  Pool  (C.  C.  1895)  70  Fed. 
725;  Thompson  v.  German  Ins.  Co.  (O. 
C.  1896)  76  Fed.  892;  Brown  v.  Smith 
(C.  C.  1898)  88  Fed.  565;  Rankin  v. 
Herod  (C.  C.  1905)  140  Fed.  661;  Mur- 
ray V.  Chambers  (C.  C.  1907)  151  Fed. 
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142;  Piatt  v.  Beach  (D.  C.  1868)  Fed. 
Cas.  No.  11,215;  Frelinghuysen  v.  Bald- 
win (D.  C.  1882)  12  Fed.  395;  Ste- 
phens V.  Bernays  (D.  C.  1890)  41  Fed. 
401;  Id.  (1893)  119  Mo.  143,  24  S.  W. 
46  (foUowing  [D.  C.  1890]  41  Fed.  401); 
Thompson  v.  Schaetzel  (1891)  2  S.  D. 
395,  50  N.  W.  631. 

Plaintiff  was  appointed  receiver  of  an 
insolvent  national  bank  in  Vermont,  and 
obtained  an  order  from  the  federal 
court  for  the  district  of  Vermont  for 
the  sale  of  certain  bonds  pledged  to  the 
bank  as  security  for  a  debt  due  the 
bank  by  defendant  railroad  company  in 
Canada,  which  brought  suit  in  the  Ca- 
nadian court  to  recover  the  bonds, 
whereupon  plaintiff  filed  a  bill  in  the 
federal  court  for  the  district  of  Ver- 
mont for  an  injunction  against  the  fur- 
ther prosecution  of  the  suit  in  Canada. 
Held,  that  the  court  had  jurisdiction, 
and  that  the  injunction  should  be  grant- 
ed. Hendee  v.  Connecticut  &  P.  R.  R. 
Co.  (C.  C.  1886)  26  Fed.  677. 

The  federal  courts  have  the  same  ju- 
risdiction of  suits  by  and  against  the 
"agents"  of  national  banks  appointed 
under  the  national  banking  acts  of  con- 
gress, when  the  "receivers"  of  an  in- 
solvent bank  have  been  displaced  by 
such  "agents,V  as  they  have  ot  suits  by 
and  against  the  "receivers,"  each  being 
in  the  same  sense  officers  of  the  United 
States,  and  each  representing  in  pre- 
cisely the  same  relation  the  bank  in  its 
corporate  capacity,  and  this  without  re- 
gard to  citizenship  of  the  parties  or 
amount  involved.  McConville  v.  Gil- 
mour  (C.  C.  1888)  36  Fed.  277,  1  L. 
R.  A.  498. 

The  F.  National  Bank  pledged  to  the 
U.  Bank,  as  collateral,  a  draft  held  by 
it  The  F.  Bank  failed,  and  the  comp- 
troller appointed  a  receiver,  to  whom 
the  U.  Bank  indorsed  the  draft  for  col- 
lection. Held,  that  the  receiver  could 
show  that  the  draft  was  really  an  as- 
set of  the  F.  Bank,  on  which  he  could 
sue  in  a  federal  court,  by  virtue  of  his 
appointment,  irrespective  of  the  citi- 
zenship of  parties.  Thompson  y.  Pool 
(C.  C.  1895)  70  Fed.  725. 

32.  Suits  by  United  States  marshals, 
district  attorneys,  and  Indian  agents^— 

The  district  attorney  of  the  United 
States  filed  a  bill  of  information  in  the 
district  court  of  the  United  States  to 
foreclose  a  mortgage  in  favor  of  the 
United  States.  Held,  that  the  United 
States  might  be  considered  the  real 
complaiuant,  and  that  the  court  had 
jurisdiction.  Benton  v.  Woolsey  (1838) 
12  Pet  27.  9  L.  Ed.  987. 

An  undertaking  given  to  the  United 
States  marshal  for  the  return  of  goods 
taken  from  his  possession  in  replevin, 
by  process  from  a  state  court,  ia  a 
forthcoming  bond,  and  the  marshal  may 
maintain  an  action  in  his  own  name  in 
the  federal  court;  and  this  irrespective 
of  the  question  of  the  citizenship  of 
himself  and  the  obligors  in  the  bond; 


Ch.2) 


THE  JUDICIAL  CODE 


991 


and  80  may  any  one  beneficially  inter- 
ested in  the  bond.  Patterson  v.  Mater 
(C.   C.  1885)  26  Fed.  31. 

A  receiver  of  a  national  bank,  ap- 
pointed by  the  comptroller  of  the  cur- 
rency, is  an  officer  of  the  United  States, 
and  entitled  to  sue  in  the  federal 
courts,  by  virtue-  of  R.  S.  §  629. 
Thompson  v.  Pool  (O.  C.  1896)  70  Fed. 
725. 

The  district  court  has  jurisdiction  of 
an  action  by  a  United  States  marshal 
to  protect'  money  in  his  hands  as  such 
and  when  wrongfully  interfered  with  in 
its  possession  or  when  his  right  to  it 
as  marshal  is  invaded.  Henry  v. 
Sowles  (D.  O.  1880)  28  Fed.  481. 

There  is  no  statute  authorizing  an 
Indian  agent  to  sue  for  the  benefit  or 
protection  of  the  Indians  under  his 
charge,  so  as  to  bring  such  a  suit  with- 
in the  provision  of  R.  S.  §  563,  sub- 
stantially re-enacted  in  this  subdivi- 
sion. On  the  contrary,  it  is  the  right 
and  duty  of  the  government  itself  to 
maintain  such  suits  as  are  necessary 
to  protect  the  rights  of  tribal  Indians. 
In  re  Celestine  (D.  C.  1902)  114  Fed. 
551. 

33.  Suits  by  postmaster  generals— A 

suit  by  the  Postmaster  General  on  a 
postmaster^s  bond  is  within  the  judicial 
power  of  the  federal  courts.  Post- 
master General  v.  Early  (1827)  12 
Wheat.  136,  149,  6  L.  Ed.  577. 

The  district  courts  have  jurisdiction 
of  suits  brought  by  the  postmaster 
general  and  other  officers  of  the  Unit- 
ed States  under  authority  of  acts  of 
congress.  Southwick  v.  Postmaster 
General  (1829)  2  Pet  442,  7  L.  Ed. 
479. 

III.  LAND   GRANTS  FROM  DIF- 
FERENT STATES 

34.  Grounds      of      Jurisdiction^— The 

federal  courts  have  jurisdiction  over  a 
case  between  citizens  of  Kentucky, 
claiming  lands  under  different  grants, 
one  issued  by  Kentucky  and  the  other 
by  Virginia,  on  warrants  issued  by  Vir- 
ginia and  locations  founded  before  the 
separation  of  Kentucky  from  Virginia. 
Massie  v.  Watts  (1810)  10  U.  S.  (6 
Cranch)  148,  3  L.  Ed.  181;  Oolson  v. 
Lewis  (1817)  15  U.  S.  (2  Wheat.)  377, 
4  Jj.  Ed.  200. 

The  federal  courts  have  jurisdiction 
of  controversies  between  citizens  of 
the  same  state  claiming  lands  under 
grants  from  different  states.  Bank  of 
the  U.  S.  V.  Deveaux  (1809)  29  U.  S. 
(5  Cranch)  61,  85,  3  L.  Ed.  38. 

The  jurisdiction  of  a  circuit  court 
over  a  controversy  between  citizens  of 
different  states,  claiming  under  grants 
from  different  states,  depended  entire- 
ly upon  diversity  of  citizenship,  within 
the  rule  that  makes  decrees  of  a  cir- 
cuit court  of  appeals  final  in  cases  in 
which  diversity  of  citizenship  is  the 
sole  ground  of  original  jurisdiction, 
since    the    various   judiciary  acts    only 


conferred  original  jurisdiction  on  the 
circuit  courts  over  such  controversies 
when  the  parties  are  citizens  of  the 
same  state.  Stevenson  v.  Fain  (1904) 
25  Sup.  Ct  6,  8,  195  U.  S.  165,  49  L. 
Ed.  142. 

35.  Effect  of  agreement  between 
states.— An  agreement  between  the 
state  of  Virginia  and  the  state  of  Ken- 
tucky that  all  litigation  arising  over 
land  grants  made  by  those  states  be- 
fore their  separation  shall  be  deter- 
mined by  the  laws  in  existence  at  that 
time  does  not  oust  the  federal  court  of 
its  jurisdiction  to  try  such  cases.  Wil- 
son V.  Mason  (1801)  5  U.  S.  (1  Cranch) 
45,  2  L.  Ed.  29. 

iV.  AMOUNT      IN      CONTROVERSY 

(A)  Conatructioii  and  acope  of  provision 

36.  Purpose  and  effect  of  provision.— 

A  judgment  of  a  circuit  court,  ren- 
dered upon  personal  service  on  the  de- 
fendant of  a  summons  not  delivered  to 
the  marshal  until  after  Act  March  3, 
1887,  limiting  the  jurisdiction  of  the 
court  to  matters  exceeding  $2,000, 
went  into  force,  although  the  complaint 
was  filed  before  the  act,  will  not  be 
declared  void  on  bill  in  equity  on  the 
ground  that  the  matter  in  dispute  was 
less  than  $2,000.  If  erroneous,  the 
remedy  is  by  writ  of  error.  Donham 
V.  Springfield  Hardware  Oo.  (1894)  62 
Fed.  110,  10  C.  C.  A.  294. 

Defendant  m  a  suit  involving  less 
than  $2,000  was  served  virith  summons 
February  2,  1887,  by  an  unauthorized 
person.  He  appeared  generally  on 
February  23,  1887,  and  subsequently 
answered.  Held,  that  the  appearance 
cured  the  defect  in  service,  and  gave 
the  court  jurisdiction,  and  therefore 
the  case  was  not  affected  by  Act  March 
3,  1887,  increasing  the  jurisdictional 
amount  to  $2,000.  Piatt  v.  Manning 
(C.  C.  1888)  34  Fed.  817. 

The  provision  as  to  amount  merely 
prevents  the  dockets  of  the  federal 
courts  from  being  overcrowded  with 
smafl  cases.  Davis  v.  Mills  (C.  C. 
1900)  99  Fed.  39,  40. 

S(^  much  of  Act  Aug.  13,  1888,  c. 
860,  §  1,  25  Stat.  433,  as  related  to  the 
amount  in  controversy  was  jurisdic- 
tional and  could  not  be  waived.  Pepper 
V.  Rogers  (C.  C.  1904)  128  Fed.  987. 

Though  the  jurisdiction  conferred 
does  not  depend  on  the  amount  involv- 
ed, congress  has  by  Judiciary  Acts 
1879,  c.  20,  incorporated  into  R.  S.  § 
629 — ^1,  this  section,  excluded  from  the 
jurisdiction  of  the  federal  circuit  courts 
all  cases  of  a  civil  nature  involving 
sums  or  values  not  in  excess  of  $5(X>, 
and  by  Act  1887,  c.  373,  as  amended 
by  Act  1888,  c.  866,  Umited  jurisdic- 
tion where  the  amount  involved  ex- 
ceeded the  sum  or  value  of  $2,000 
and  by  Judicial  Code,  §  24,  limited  the 
matter  in  controversy  to  a  sum  or  val- 
ue in  excess  of  $3,000,  and  these  re- 
strictions on  the  jurisdiction  are  valid. 
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Symondfl  v.  St  Louis  &  S.  E.  Ry.  Co. 
(O.  C.  1911)  192  Fed.  353. 

The  restriction  on  the  jurisdiction  of 
the  federal  court  is  valid,  though  Const 
art.  3,  §  2,  does  not  make  jurisdiction 
depend  on  the  amount  involved  in  the 
controversy.     Id. 

This  provision  construed,  and  held 
not  to  enlarge  the  jurisdiction  of  Dis- 
trict Courts  beyond  that  previously 
possessed  by  the  Circuit  Courts  in  re- 
spect to  the  amount  or  value  in  dis- 
pute. Salander  v.  City  of  Tacoma  (D. 
C.  1913)  208  Fed.  427. 

(B)  Cases  subject  to  pecuniary  litnita- 
tUm 

37.  Actions  between  citizens  of  the 
same  state  claiming  iand  under  the 
grants  of  different  ttates.<»tJnder  Judi- 
ciary Act  of  1887,  §  1,  as  corrected  by 
Act  of  1888,  a  court  might  not  take 
cognizance  of  a  controversy  between 
citizens  of  the  same  state  claiming 
land  under  grants  of  different  states 
unless  the  statutory  amount  was  in- 
volved. U.  S.  V.  Sayward  (1895)  16 
Sup.  Ct  371,  372,  100  V.  S.  493,  40 
L.  Ed.  508. 

38.  Actions  between  citizens  of  dif- 
ferent states  or  aliens^— The  matter  in 
dispute  must  exceed  the  jurisdictional 
amount,  although  jurisdiction  is  based 
on  diverse  citizenship.  Richardson  v. 
Green  (1894)  61  Fed.  423,  9  C.  C.  A. 
565;  Eaton  v.  Hoge  (1905)  141  Fed. 
64,  72  C.  C.  A.  74,  5  Ann.  Cas.  487; 
Turner  v.  Jackson  Lumber  Co.  (1908) 
159  Fed.  923,  87  C.  C.  A.  103;  Moore 
V.  Town  of  Edgefield  (C.  C.  1887)  32 
Fed.  498;  Werner  v.  Murphy  (C.  O. 
1894)  60  Fed.  7«9;  Pliable  Shoe  Co.  v. 
Bryant  (C.  C.  1897)  81  Fed.  521;  Felch 
V.  Travis  (C.  C.  1899)  92  Fed.  210; 
Brown  v.  Ellis  (C.  C.  1899)  95  Fed.  1; 
Lefkowitz  v.  Foster  Hose  Supporter 
Co.  (C.  C.  1908)  161  Fed.  367;  Risley 
V.  City  of  Utica  (C.  C.  1909)  168  Fed. 
737;  Peters  v.  Queen  Ins.  Co.  of  Amer- 
ica (C.  C.  1910)  182  Fed,  113;  Reich  v. 
Tennessee  Copper  Co.  (D,  C.  1913) 
209  Fed.  880. 

A  bill  in  equity  against  a  town  in  one 
state  by  a  citizen  of  another  for  relief 
against  the  accidental  omission  of 
seals  from  bonds  of  defendant  town, 
payable  to  bearer  and  held  by  plaintiff 
part  on  his  own  account,  and  part  by 
assignments  from  residents  of  other 
states,  for  the  purpose  of  bringing  the 
action,  should  be  dismissed  as  far  as 
the  suit  concerns  bonds  held  by  a  citi- 
zen of  another  state  to  a  less  amount 
than  the  jurisdictional  amount.  Ber- 
nards Tp.  V.  Stebbins  (1883)  3  Sup.  Ct 
252,  262.  109  U.  8.  341,  27  L.  Ed.  956. 

Jurisdiction  on  ground  of  diverse  cit- 
izenship will  not  be  taken  of  a  suit  by 
a  nonresident  taxpayer  to  enjoin  the 
issue  of  county  bonds  unless  complain- 
ant's liability  is  shown  to  exceed  the 
statutory  amount.  Adams  v.  Douglas 
County  (C.  C.  1868)  Fed.  Cas.  No.  52. 

A  suit  for  $10,000  brought  by  dU- 
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zens  and  residents  of  France  against 
an  Illinois  corporation  was  within  the 
jurisdiction  of  the  federal  Circuit 
Court  under  Judiciary  Act  March  3, 
1887,  c  373,  §  1,  24  Stat  552,  as 
amended  by  Act  Aug.  13,  1888,  c.  866, 
§  1,  25  Stat  433,  conferring  on  fed- 
eral courts  jurisdiction  of  a  controver- 
sy between  citizens  of  a  state  and  for- 
eign states,  citizens,  or  subjects  where- 
in the  amount  in  controversy  exceeds 
$2,000.  Pribourg  v.  Pullman  CJo.  (C. 
a  1910)  176  Fed.  981. 

39.  Actions  under  or  for  violation  of 
interstate  commerce  acts.<»An  action 
for  damages  for  violation  of  the  inter- 
state commerce  act  and  acts  amellida- 
tory  thereof  and  supplementary  thereto 
held  not  within  the  jurisdiction  of  the 
federal  court,  unless  the  amount  in 
controversy  exceeds  the  statutory  lim- 
itation. Delaware,  L.  &  W.  R.  Co.  v. 
Lyne  (1912)  193  Fed.  984,  113  C.  O.  A. 
604. 

A  federal  court  had  jurisdiction  to 
compel  an  interstate  carrier  to  specific- 
ally perform  a  contract  to  issue  free 
passes  to  complainants  during  their  nat- 
ural lives,  which  the  carrier  had  refused 
to  do  because  of  the  provisions'  of  Act 
June  29,  1906,  post,  |  8563  (5),  prohib- 
iting a  carrier  from  issuing  free  inter- 
state transportation;  complainants  hav- 
ing alleged  that  the  value  to  each  of 
them  of  the  right  sought  to  be  enforced 
exceeded  the  jurisdictional  amount,  ex- 
clusive of  interest  and  f  osts.  Mottley  v. 
Louisville  &  N.  R.  Co.  (C.  C.  1907)  150 
Fed.  406,  judgment  reversed  Louisville 
&  N.  R.  Co.  V.  Mottley  (1908)  29  Sup. 
Ct  42,  211  U.  S.  149,  53  L.  Ed.  126. 

An  action  against  a  carrier  for  loss  or 
damage  on  a  shipment  by  connecting 
carriers,  under  section  20  of  the  Inter- 
state Commerce  Act  of  Feb.  4,  1887,  as 
amended  by  the  Hepburn  Act  (Act  June 
29,  1906,  §  7)  8  8592,  post  is  subject  to 
the  general  limitation  as  to  amount 
Smeltzer  v.  St.  Louis  &  T.  F.  R.  Co. 
(C.  C.  1909)  168  Fed.  420. 

That  an  initial  carrier's  liability  for 
loss  of  goods  shipped  in  interstate  com- 
merce was  created  by  Carmack  Amend. 
I  7,  §  8592,  post  was  insufficient  to  con- 
fer federal  jurisdiction  as*  between  plain- 
tiff and  such  initial  carrier,  where  the 
value  of  the  goods  did  not  exceed  $3,- 
000.  Adams  v.  Chicago  Great  Western 
R.  Co.  (D.  C.  1914)  210  Fed.  362. 

40.  Cases  arising  under  constitution 
or  federal  laws.— A  receiver  may  bring 
an  action  in  the  federal  court  where 
the  amount  in  controversy  exceeds  the 
statutory  amount.  White  v.  Ewlng 
(1895)  66  Fed.  2,  13  C.  C.  A.  276,  cer- 
tified questions  answered  (1895)  15 
Sup.  Ct  1018,  169  U.  S.  36,  40  L.  Ed. 
67.  The  matter  in  dispute  must  ex- 
ceed the  jurisdictional  amount,  although 
the  controversy  arises  under  the  Con- 
stitution or  laws  of  the  United  States. 
Eaton  V.  Hoge  (1905)  141  Fed.  64,  72 
C.  O.  A  74,  6  Ann.  Cas.  487;   Turner 
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T.  Jackson  Lumber  Co.  (1908)  159  Fed. 
923,  87  C.  C.  A.  103;  Shewalter  v.  City 
of  Lexinirton  (C  C.  1906)  143  Fed. 
161;  Lefkowitz  y.  Foster  Hose  Sup- 
porter Co.  (C.  C.  1908)  161  Fed.  367; 
Risley  v.  -City  of  Utica  (O.  C.  1909) 
168  Fed.  737. 

A  suit  to  restrain  the  collection  of 
taxes  not  exceeding  the  statutory  limit, 
though  arising  under  the  con&titution 
or  laws  of  the  United  States,  is  not 
within  tlie  jurisdiction  of  a  court  of  the 
United  States,  and  future  taxes  which 
may  be  a£fected  by  the  decision  cannot 
be  indnded  In  determining  the  value  of 
the  matter  in  dispute.  Holt  y.  Indiana 
Iktfg.  Co.  (1900)  20  Sup.  Ct.  272,  176  U. 
S.  68,  44  L.  Ed.  374,  affirming  decree 
(1897)  80  Fed.  1,  25  C.  O.  A.  301. 

An  action  against  election  officers  to 
recover  damages  for  the  wrongful  re- 
jection of  plaintiflTs  vote  for  a  member 
of  (Congress  isr  one  arising  under  the 
Constitution  of  the  United  States,  and 
is  within  the  jurisdiction  of  a  federal 
court,  where  the  damages  are  laid  at 
more  than  the  requisite  amount  Brick- 
bouse  y.  Brooks  (C.  C.  1908)  165  Fed. 
534. 

An  action  to  recover  money  vpaid  un- 
der an  alleged  unconstitutional  city  or- 
dinance imposing  a  license  tax  on  users 
of  trading  stamps,  not  involving  $3,000, 
held  not  within  the  jurisdiction  of  a  Dis- 
trict Court.  Salander  v.  City  of  Ta- 
coma  (D.  C.  1913)  208  Fed.  427. 

41.  Cases  involving  national  bankt^* 
Under  R.  S.  f  5136,  post,  $  9661,  al- 
lowing national  banks  to  sue  and  to  be 
sued  in  any  court  of  law  and  equity  as 
faDy  as  natural  persons,  such  a  bank 
attempting  to  sue  in  a  federal  court 
for  a  district  other  than  the  one  in 
which  the  bank  is  established  is  subject 
to  the  jurisdictional  limits  as  to  the 
amount  in  controversy  in  actions  by 
natural  persons.  St.  Louis  Nat.  Bank  v. 
Brinkham  (C.  C.  1880)  1  Fed.  45. 

42.  Interveners^— Where  a  judgment 
creditor  whose  judgment  exceeds  the 
jurisdictional  amount  has*  filed  a  credi- 
tors' bill  in  a  federal  court  in  behalf  of 
himself  and  all  other  creditors  who  de- 
sire to  come  in,  to  reach  and  subject  a 
special  fund  alleged  to  have  been  ac- 
quired by  a  third  party  in  fraud  of  the 
rights  of  the  creditors  of  the  judgment 
defendant,  and  the  court  has  acquired 
jurisdiction  over  such  fund,  it  has  juris- 
diction to  entertain  a  petition  of  inter- 
vention by  another  creditor  desiring  to 
become  a  party  to  the  bill,  and  claiming 
an  interest  in  the  fund,  though  the 
amount  of  his  judgment  is  less  than 
the  statutory  amount.  National  Bank 
of  Commerce  v.  Allen  (1898)  90  Fed. 
545,  33  C.  C.  A.  169. 

43.  Receivership      proceedings.  —  To 

give  the  court  jurisdiction  to  appoint 
a  receiver  for  a  corporation  at  the  suit 
of  a  stockholder,  it  must  appear  that 
the  amount  in  controversy,  or  the  par 
value  of  the  complainant's  stock,  equals 


the  Jurisdictional  amount.  Robinson  v. 
West  Virginia  Loan  Co.  (C.  C.  1898) 
90  Fed.  770. 

To  confer  jurisdiction  on  a  federal 
court  of  a  suit  brought  by  a  receiver  of 
another  court,  though  by  reason  of  the 
fact  that  he  is  the  receiver  of  a  federal 
court  the  suit  be  regarded  as  one  aris- 
ing under  the  laws  of  the  United  States, 
it  is  es-sential  that  it  should  involve  the 
jurisdictional  amount.  Sullivan  v.  Swain 
(C.  C.  1899)  96  Fed.  259. 

44.  Suits   on    marshals'    bonds^— The 

court  has  not  jurisdiction  in  suits  on 
United  States  marshals'  bonds  where 
the  amount  in  controversy  does  not  ex- 
ceed the  jurisdictional  amount.  Pierson 
y.  PhUips  (C.  C.  1888)  36  Fed.  837. 

45.  Writs  of  rightw— Under  Judiciary 
Act  1789,  $fi  11,  20,  the  circuit  courts 
have  jurisdiction  of  a  writ  of  right 
where  the  value  of  the  property  de- 
msnded  exceeds  the  sum  of  $500. 
Green  v.  Liter  (1814)  12  U.  S.  (8 
Cranch)  229,  3  L.  Ed.  545. 

(O)  Ca4tes  not  subject  to  pecuniary 
limitation 

46.  United  States  ae  plaintiff  or  peti- 
tioners—The federal  courts  have  juris- 
diction of  suits  by  the  United  States 
without  regard  to  the  amount  in  con- 
troversy. U.  S.  V.  Flournoy  Live  Stock 
&  Real  Estate  Co.  (C.  C.  1896)  71  Fed. 
576. 

Under  the  judiciary  acts  of  1887-88, 
the  federal  courts  had  jurisdiction  of  a 
civil  action  at  law  in  which  the  United 
States  is  plaintiff,  without  regard  to  the 
amount  in  dispute.  U.  S.  v.  Sayward 
(1895)  16  Sup.  Ct.  371,  160  U.  S.  493, 
40  L.  Ed.  508;  U.  S.  v.  Shaw  (C.  C. 
1889)  89  Fed.  433,  3  L.  R.  A.  232; 
U.  S.  V.  Kentucky  River  Mills  (C.  C. 
1891)  45  Fed.  273;  U.  S.  v.  Rpid  (C. 
C.  1898)  90  Fed.  522.  But  see  Max- 
well V.  Atchison,  T.  &  S.  F.  R.  Co.  (C. 
C.  1888)  34  Fed.  286;  U.  S.  v.  Huff- 
master  (C.  C.  1888)  35  Fed.  81;  Id.  83. 

47.  Suits  by  assignees.— See  366  et 
seq.,  post,  this  subdivision. 

48.  Suits  by  assignees  in  bankruptcy. 

—Suits  may  be  brought  in  the  circuit 
courts  of  the  United  States,  by  assignees 
in  bankruptcy,  without  reference  to  the 
amount  or  value  in  controveri^.  Pay- 
son  V.  Coffin  (C.  C.  1877)  Fed.  Cas.  No. 
10,858. 

49.  Suits  by  national  bankSd— A  suit 
in  equity  in  a  court  of  the  United  States 
to  restrain  the  defendant,  as  receiver  of 
an  insolvent  national  bank,  from  prose- 
cuting an  action  at  law  in  the  same 
court  against  the  complainant,  is  an- 
cillary to  the  action  at  law,  and  the 
court  has  jurisdiction  without  regard 
to  the  amount  involved.  Aldrich  v. 
Campbell  (1899)  97  Fed.  663,  38  C.  C. 
A.  347. 

Under  R.  S.  §§  110,  111,  substantially 
re-enacted  in  this  section,  giving  the 
federal  courts  jurisdiction  of  all  suits 
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by  or  against  any  national  banlt  estab- 
lished in  the  district  for  which  the  court 
is  held,  such  jurisdiction  is  not  depend- 
ent upon  the  amount  in  controversy. 
St.  Louis  Nat.  Bank  v.  Brinkham  (C.  C. 
1880)  1  Fed.  45. 

A  receiver  of  a  national  bank  may 
sue  in  the  federal  court  to  recover  an 
indebtedness  owing  to  the  bank,  without 
regard  to  the  amount  involved.  Yardley 
V.  Dickson  (C,  C.  1891)  47  Fed.  835. 

To  confer  on  the  court  of  the  United 
States  of  a  district  other  than  that  in 
which  a  national  bank  is  located  juris- 
diction of  a  suit  in  equity  brought  by 
the  receiver  of  such  bank,  it  is  neces- 
&"ary  that  such  suit  should  involve  the 
jurisdictional  amount  exclusive  of  inter- 
est and  cost.  Brown  v.  Ellis  (C.  C. 
1899)  95  Fed.  1. 

An  action  by  a  receiver  of  a  national 
bank  to  collect  a  debt  due  the  bank  is 
one  brought  under  authority  of  R.  S. 
§  5234,  post,  §  9821,  and  is  within  the 
jurisdiction  of  a  federal  court,  regard- 
less of  the  amount  in  controversy. 
Schofield  V.  Palmer  (C.  C.  1904)  134 
Fed.  753.  And  see  Rankin  v.  Herod  (C. 
C.  1904)  130  Fed.  390. 

50.  Suits  to  recover  penalties^— A  suit 
under  Act  Feb.  26,  1885,  section  4240, 
post,  to  recover  penalties  for  importing 
foreigners  under  contract  to  perform 
labor  might  be  maintained  regardless 
of  the  amount  in  dispute.  U.  S.  v.  Whit- 
comb  Metallic  Bedstead  Co.  (D.  C. 
1891 )  45  Fed.  89. 

51.  Suits  to  redress  deprivation  of 
civii  rights.— District  Court  held  to  have 
jurisdiction  of  alien's  suit  to  enjoin  en- 
forcement of  state  law  requiring  em- 
ployment of  citizens  in  preference  to 
aliens,  without  regard  to  amount  in 
controversy.  Raich  v.  Truax  (D.  C. 
1915)  219  Fed.  273. 

(D)  Matter  in  dispute  and  amount  or 
value  claimed  or  involved 

52.  "Matter  in  dispute"  or  "contro- 
versy" defined. — The  term  "matter  in 
dispute"  means  the  subject  of  litiga- 
tion, the  matter  on  which  the  action  is 
brought  and  issue  joined,  and  in  rela- 
tion to  which,  if  the  issue  is  one  of  fact, 
testimony  is  taken.  Turner  v.  South- 
em  Home  Building  &  Loan  Ass'n 
(1900)  101  Fed.  308,  41  C.  C.  A.  379; 
Cowell  V.  City  Water  Supply  Co. 
(1903)  121  Fed.  53,  57  C.  C.  A.  393; 
Battie  V.  Atkinson  (C.  C.  1902)  115 
Fed.  384,  387,  affirmed  (1903)  24  Sup. 
Ct.  845,  191  U.  S.  559,  48  L.  Ed.  302. 

The  matter  in  dispute  is  the  claim 
presented  on  the  record  and  the  claim 
made  by  plaintiff  until  some  further  ju- 
dicial proceeding  has  taken  place  show- 
ing on  the  record  that  the  sum  demand- 
ed is  not  the  matter  in  dispute.  Ka- 
nouse  V.  Martin  (1853)  15  How.  198, 
208,  14  L.  Ed.  662. 

Where,  in  an  action  on  a  money  de- 
mand where  the  general  issue  is  plead- 
ed, the  matter  in  dispute  is  the  debt 
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claimed:  and  its  amount,  as  stated  in 
the  body  of  the  declaration,  and  not 
merely  the  damages  alleged  or  the 
prayer  for  judgment,  must  be  consid- 
ered. Turner  v.  Southern  Home  Build- 
ing &  Loan  Ass'n  (1900)  101  Fed.  308, 
313,  41  C.  C.  A.  379. 

The  value  of  the  matter  in  dispute, 
on  which  the  jurisdiction  of  the  federal 
Circuit  Court  is  based,  is  the  value  of 
that  which  complainant  seeks  to  recov- 
er, or  the  value  of  that  which  defend- 
ant will  lose  if  complainant  obtains  the 
recovery  he  seeks.  Cowell  v.  City  Wa- 
ter Supply  Co.  (1903)  121  Fed.  53,  .57 
C.  C.  A.  .393,  reversing  decree  (C.  C. 
1899)  96  Fed.  769. 

The  limitation  as  to  amount  in  contro- 
versy has  reference  to  the  sum  in  dis- 
pute; and  the  right  of  creditors  is  a 
mere  incident  over  which  the  circuit 
court  will  necessarily  exercise  jurisdic- 
tion. New  York  Silk  Mfg.  Co.  v.  Sec- 
ond Nat.  Bank  (C.  C.  1882)  10  Fed. 
204. 

"Matter  in  controversy"  is  not  the  re- 
sult of  litigation,  but  is  that  which  will 
be  affected  by  the  result,  and  the  val- 
ue of  the  matter  in  controversy  is  the 
value  which  does  or  does  not  confer 
jurisdiction.  Lehigh  Zinc  &  Iron  Co.  v. 
New  Jersey  Zinc  &  Iron  Co.  (C.  C. 
1890)  43  Fed.  545,  547. 

The  statute  contemplates  that  in 
some  instances  "the  sum"  will  be  the 
matter  in  dispute,  and  in  others  "the 
value";  and  in  the  one  case  the  amount 
in  controversy  controls,  while  in  the 
other  the  value  of  the  property  involv- 
ed. Colston  V.  Southern  Home  Building 
&  Loan  Ass'n  (C.  C.  1899)  99  Fed.  305, 
306. 

53.  Amount  claimed  or  value  in  gen- 
eral.— Where  jurisdiction  depends  on 
the  amount  in  controversy,  the  federal 
court  cannot  acquire  jurisdiction  un- 
less the  matter  in  dispute  exceeds  the 
sum  specified  in  the  statute,  exclusive 
of  interest  and  costs.  Ladd  v.  Tudor 
(C.  C.  1847)  Fed.  Cas.  No.  7,975; 
Maine  v.  Oilman  (C.  C.  1882)  11  Fed. 
214:  Carrick  v.  Landman  (C.  C.  1884) 
20  Fed.  209;  Miller  v.  Wattier  (C.  C. 
1885)  24  Fed.  49,  53;  Western  Union 
Tel.  Co.  V.  White  (C.  C.  1900)  102  Fed. 
705;  Swofford  v.  Cornucopia  Mines  of 
Oregon  (C.  C.  1905)  140  Fed.  957;  Kauf- 
man V.  I.  Rheinstrom  Sons  Co.  (C.  0. 
1911)  188  Fed.  544;  Springer  v.  Bricker 
(1905)  76  N.  E.  114,  165  Ind.  532;  Ba- 
con V.  Iowa  Cent.  Ry.  Co.  (Iowa,  1912) 
137  N.  W.  1011;  Adams  Exp.  Co.  v. 
Milton  (1875)  74  Ky.  (11  Bush.)  49; 
Postal  Telegraph  Co.  v.  Cofer  (1893) 
14  Ky.  Law  Rep.  (abstract)  574;  Louis- 
\'ille  Southern  Ry.  Co.  v.  Tucker's 
Adm'r  (1899)  49  S.  W.  314,  20  Kv.  Law 
Rep.  1303,  105  Ky.  492;  Thompson 
V.  Kendrick's  Lessee  (1818)  6  Tenn.  (5 
Hayw.)  113;  Hunt  v.  Hardin  (1896) 
36  S.  W.  1028,  14  Tex.  Civ.  App.  285; 
Building  &  Loan  Ass'n  of  Dakota  v. 
Price  (1898)  46  S.  W.  92,  18  Tex.  Civ. 
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App.  370;  Texas  &  P.  Ry.  Co.  v.  Good 
(Tex.  av.  App.  1912)  151  S.  W.  617; 
Missouri,  K  &  T.  Ry.  Co.  of  Texas  v. 
Smith  (Tex.  Civ.  App.  1914)  164  S.  W. 

885. 

A  writ  of  habeas  corpus,  sued  out  in 
a  state  court  by  one  arrested  for  crime, 
is  a  dvil  suit,  but  the  matter  in  dis- 
pute is  not  capable  of  being  estimated 
in  money.  Kurtz  v.  Moffitt  (1885) 
115  V.  S.  487,  6  Sup.  Ct  148,  29  L. 
Ed.  458. 

A  short  stipulation  by  the  parties 
that  the  amount  in  controversy  exceed- 
ed 15,000  is  insufficient  to  confer  ju- 
risdiction. Hegler  v.  Faulkner  (1888) 
127  U.  S.  482,  8  Sup.  Ct.  1203,  32  L. 
Ed.  210. 

An  action  against  election  officers  to 
recover  damages  for  the  rejection  of  a 
vote  for  a  member  of  the  house  of  rep- 
resentatives for  the  United  States,  in 
which  the  damages  are  laid  at  a  sum 
exceeding  the  statutory  amount,  is 
within  the  jurisdiction  of  the  court  of 
the  United  States,  concurrent  with  the 
courts  of  the  state.  WUey  v.  Sinkler 
(1900)  21  S.  Ct  17,  179  U.  S.  58,  45 
L.  Ed.  84. 

A  controversy  between  a  state  cor- 
poration commission  and  a  railway  com- 
pany, which  involves  not  only  the  right 
to  enforce  against  the  railway  compa- 
ny the  payment  of  statutory  penalties 
in  excess  of  $2,000,  but  also  the  right 
of  that  company  to  carry  on  interstate 
commerce  in  the  state  without  being 
subject  to  orders  and  directions  of  the 
corporation  commission,  which  so  di- 
rectly burdened  such  commerce  as  to 
amount  to  a  regulation  thereof,  which 
right  is  alleged  in  the  bill  to  be  of  the 
necessary  jurisdictional  value,  such  al- 
legation being  supported  by  testimony, 
and  found  to  be  the  fact,  is  within  the 
jurisdiction  of  a  federal  Circuit  Court, 
although  a  dispute  of  some  $146  demur- 
rage may  have  been  the  origin  of  the 
litigation.  McNeill  v.  Southern  Rv.  Co. 
(1908)  26  8.  Ct  722,  202  U.  S.  543,  50 
L.  Ed.  1142,  modifying  and  affirming  de- 
cree Southern  Ry.  Co.  v.  Greensboro 
Ice  &  Coal  Co.  (C.  C.  1904)  134  Fed. 
82. 

A  federal  circuit  court  held  to  have 
had  jurisdiction  of  a  bill,  though  one 
feature  thereof  involved  less  than  the 
jorisdictional  amount.  Hayward  & 
CUirk  V.  McDonald  (1911)  192  Fed.  890, 
113  C.  C.  A.  368. 

The  circuit  court  could  not  take  ju- 
risdiction of  a  proceeding  of  habeas  cor- 
pus for  the  custody  of  an  infant  under 
section  11  of  the  Act  of  1789,  although 
the  father  was  a  citizen  of  another 
atate,  as  the  matter  in  dispute  has  no 
pecuniary  value,  and  cannot  be  estimat- 
ed in  money.  Ex  parte  Everts  (C.  C. 
1858)  Fed.  Cas.  No.  4.581. 

That  animals  may  stray  through  a 
threatened  opening  in  a  fence  inclosing 
a  railway  right  of  way,  and  cause 
wrecks  occasioning  great  damage,  does 
not  give   jurisdiction,    since    suits   in- 


volving rights  not  capable  of  calculation 
in  money  are  not  within  a  jurisdiction 
dependent  upon  a  particular  sum.  Or- 
egon R.  &  Nav.  Co.  V.  Shell  (C.  C. 
1903)  125  Fed.  979.  decree  affirmed  on 
rehearing  (C.  C.  1904)  143  Fed.  1004. 

54. Accounting.— In  a  suit  for  an 

accoiinting  by  a  surviving  partner,  the 
amount  in  controversy  is  the  value  of 
the  entire  partnership  property,  and, 
where  that  exceeds  the  requisite 
amount,  it  is  sufficient  to  sustain  the 
jurisdiction  of  a  federal  court  Rogers 
V.  Lawton  (C.  C.  1908)  162  Fed.  203. 

In  suit  for  partnership  accounting, 
held,  that  the  amount  in  controversy 
could  not  exceed  the  aggregate  of  the 
amounts  claimed  by  each  partner  to  be 
due  him  from  the  other.  Mull  v.  Par- 
rott  Bros.  Co.  (D.  C.  1914)  218  Fed. 
713. 

55. Administration    and    probate 

proceedings.— Although  the  value  in 
money  of  a  right  to  appeal  from  the  pro- 
bate of  a  decedent's  will  cannot  be  ap- 
praised with  exactness,  yet,  as  the  right 
of  the  plaintiff  in  the  estate,  if  it  is 
intestate,  is  far  more  than  the  requi- 
site amount  and  as  the  value  of  that 
right  depends  directly  upon  the  power 
to  bring  the  question  of  the  validity  of 
the  will  before  a  court,  the  pecuniary 
value  of  the  matter  in  dispute  is  suffi- 
cient to  bring  this  case  within  the  ju- 
risdiction of  the  court.  Erwin  v.  Walsh 
(C.  C.  188G)  27  Fed.  579,  581. 

In  a  suit  by  a  part  of  the  distributees 
and  heirs  at  law  of  an  intestate  against 
his  administrator,  whether  the  amount 
Involved  was  sufficient  to  give  juris- 
diction to  the  United  States  circuit 
court  should  be  determined  by  the 
amount  of  the  fund  in  the  hands  of  the 
administrator  for  distribution,  and  not 
by  the  separate  sums  decreed  to  the 
several  distributees.  Thornton  v.  Ty- 
son (1891)  95  Ala.  589,  10  South.  639. 

56.  Attachment.— The  '  limitation 

as  to  amoimt  in  controversy  has  refer- 
ence, in  a  suit  begun  by  attachment,  to 
the  sum  in  dispute  between  the  plain- 
tiff in  attachment  and  the  defendant, 
and  the  right  of  creditors  for  less  than 
the  jurisdictional  amount  to  come  in 
and  have  their  claims  adjusted  and  al- 
lowed is  a  mere  incident  over  which  the 
court  will  necessarily  exercise  juris- 
diction. New  York  Silk  Mfg.  Co.  v. 
Second  Nat  Bank  (C.  C.  1882)  10  Fed. 
204;  Second  Nat.  Bank  v.  New  York 
Silk  Mfg.  Co.  (C.  C.  1882)  Fed.  Cas. 
No.  12,601a. 

Where  an  action  on  a  claim  of  less 
than  the  jurisdictional  amount,  com- 
menced in  a  state  court  by  attachment 
of  property  exceeding  that  amount  in 
value,  is  removed  to  the  circuit  court 
by  a  receiver  of  defendant's  property, 
the  amount  in  controversy,  so  far  as  it 
relates  to  the  receiver's  right  to  re- 
move the  cause,  is  the  value  ol  the 
property  attached.    Hoover  &  Allen  Co. 
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V.  Columbia  Straw  Paper  Co.  (0.  O. 
1895)   68  Fed.  945. 

57.  BondSw— The  court  has  juriS' 

diction  in  debt  on  a  bond  for  the  pen- 
alty of  $1,000,  though  it  appears  that 
less  than  the  jurisdictional  amount  is 
claimed.  Postmaster  General  v.  Cross 
(C.  C.  1822)  Fed.  Cas.  No.  11,306. 

For  purposes  of  jurisdiction  in  an 'ac- 
tion on  a  penal  bond,  the  criterion  of 
jurisdiction  so  far  as  the  amount  in 
controversy  is  concerned,  is  the  sum  ac- 
tually due  by  reason  of  the  breach  of 
the  bond,  and  not  the  penalty  named  in 
the  bond.  Cabot  v.  McMaster  (C.  C. 
1894)  61  Fed.  129,  131. 

A  suit  by  a  surety  for  cancellation  of 
a  bond  for  $40,000,  on  which,  if  valid, 
complainant  is  subject  to  a  liability 
exceeding  the  requisite  jurisdictional 
amount,  involves  a  sufficient  amount  to 
confer  jurisdiction  on  a  federal  court 
Fidelity  &  Deposit  Co.  of  Maryland  v. 
Moshier  (C.  C.  1907)  151  Fed.  806. 

58. Claims    not   due.— A   federal 

circuit  court  has  jurisdiction  of  a  suit 
on  certain  notes  aggregating  over  the 
jurisdictional  amount,  brought  in  good 
faith  by  a  plaintiff,  relying  on  a  state 
statute  which  allows  a  creditor  to  bring 
an  action  on  claims  not  due  when  the 
debtor  intends  fraud,  although  the 
amount  of  the  notes  already  due  is  le^s 
than  the  required  amount  Schunk  v. 
MoUne,  Milburn  &  Stoddart  Co.  (18^3) 
147  U.  S.  500,  13  Sup.  Ct.  416,  37  L. 
Ed.  255,  following  Gaines  v.  Fuentes 
(1875)  92  U.  S.  10,  23  L.  Ed.  524,  and 
Upton  v.  McLaughlin  (1881)  105  U.  S. 
640,  26  L.  Ed.  1197,  and  distinguishing 
Bowman  v.  Chicago  &  N.  W.  Ry.  Co. 
(1884)  115  U.  S.  611,  6  Sup.  Ct  192, 
29  L.  Ed.  502. 

A  bill  against  an  insolvent  firm  for  an 
injunction  and  receiver  will  not  be  dis- 
missed after  final  hearing  and  decree  on 
technical  grounds  that  the  claims  of 
plaintiff,  though  in  excess  of  the  juris- 
dictional amount,  were  not  due  to  that 
amount  when  the  bill  was  filed.  John- 
ston V.  Straus  (C.  C.  1882)  26  Fed.  57. 

59. Dissolution     and     creditors' 

suits.— In  a  suit  by  a  shareholder  for 
the  appointment  of  a  receiver  of  a  cor- 
poration, the  amount  in  controversy  is 
the  value  of  the  entire  corporate  as- 
sets. Towle  V.  American  Bldg.,  Loan 
&  Inv.  Soc.  (C.  C.  1894)  60  Fed.  131. 

In  a  suit  in  behalf  of  all  creditors  to 
administer  a  trust  fund,  the  amount  of 
the  fund  is  the  amount  in  controversy 
for  purposes  of  jurisdiction.  Putnam 
v.  Timothy  Dry  Goods  &  Carpet  Co. 
(C.  C.  1897)  79  Fed.  454. 

In  a  creditors'  suit,  the  amount  claim- 
ed by  the  creditor  against  the  judgment 
debtor  determines  the  jurisdiction,  and 
not  the  value  of  the  property  held  by 
the  debtor's  alleged  fraudulent  assignee. 
Alkire  Grocery  Co.  v.  Richesin  (C.  C. 
1809)  91  Fed.  79. 

In  a  suit  for  the  dissolution  of  a  cor- 
poration and  the  distribution  of  its  as- 


sets, the  amount  involved  for  jurisdic- 
tional purposes  is  the  value  of  the  prop- 
erty to  be  administered.  Taylor  ▼.  De- 
catur Mineral  &  Land  Co.  (C.  C.  1901) 
112  Fed.  449. 

60.  DIvorco.— In  a  suit  for  di- 
vorce, defendant  alleged  in  his  petition 
for  removal  that  the  amount  in  con- 
troversy exceeded  the  jurisdictional 
amount,  upon  the  ground  that  the  com- 
plainant charged  in  her  bill  that  he  was 
the  owner  of  valuable  real  estate,  and 
received  an  income  of  not  less  than 
$10,000  per  annum,  and  prayed  an 
award  of  alimony  according  to  the  eq- 
uities of  the  case.  Held,  in  view  of  the 
fact  that  the  allowance  of  alimony  was 
discretionary  and  the  amount  uncertain, 
that  it  could  not  be  said  to  be  a  suit 
wherein  the  matter  in  controversy  ex- 
ceeded the  statutory  sum.  Bowman  v. 
Bowman  (C.  C,  1887)  30  Fed.  849. 

In  a  suit  to  set  aside  and  annul  a  de- 
cree of  divorce  fraudulentiy  obtained, 
the  matter  in  controversy  cannot  be 
measured  by  the  pecuniary  amount. 
Caswell  V.  Caswell  (1887)  120  EL  377, 
11  N.  E.  342. 

61. Enforoement  of  liens.— When 

a  deed  is  given  for  the  purpose  of  se- 
curing a  debt,  under  the  Georgia  stat- 
utes, the  mortgagee,  independently  of 
any  express  stipulation  in  the  accom- 
panying bond  for  reconveyance,  has  a 
right  to  pay  the  premium  for  proper  in- 
surance of  the  property  conveyed,  and 
to  collect  the  same,  as  a  part  of  the 
amount  secured  by  the  deed;  and  ac- 
cordingly, in  a  suit  for  the  foreclosure 
of  such  a  security,  the  amount  of  in- 
surance premiums  paid  by  the  morti^a- 
gee  is  properly  included  with  the  prin- 
cipal, in  estimating  the  amount  in- 
volved, for  the  purposes  of  the  jurisdic- 
tion of  the  United  States  circuit  court. 
Coolidge  V.  Ray  (C.  C.  1898)  76  Fed. 
39, 

In  a  suit  to  foreclose  a  chattel  mort- 
gage, the  amount  in  controversy,  as  af- 
fecting the  jurisdiction,  is  not  deter- 
minable by  the  value  of  the  property 
mortgaged.  Stillwell-Bierce  &  Smith- 
Vaile  Co.  v.  Williamston  Oil  &  Fertil- 
izer Co.  (C.  C.  1897)  80  Fed.  68. 

In  a  suit  to  foreclose  a  Hen,  the 
amount  in  dispute,  for  the  purpose  of 
determining  the  jurisdiction  of  a  federal 
court,  is  the  amount  sought  to  be  re- 
covered imder  the  lien.  Wakeman  v. 
Throckmorton  (C.  C.  1903)  124  F. 
1010. 

The  jurisdictional  amount  in  a  suit 
relating  to  a  mortgage  given  to  secure 
a  note  held  to  be  determined  by  the 
amount  of  the  note.  Daugberty  v. 
Sharp  (C.  C.  1908)  171  Fed.  466. 

In  a  suit  to  enforce  liens  against  a 
steam  shovel,  the  amotmt  involved  was 
the  amount  claimed,  and  not  the  value 
of  the  shovel.  Bucyrus  Co.  v.  McAx- 
thur  (D.  C.  1914)  219  Fed.  266. 

62. Husband  and  wlfow— A  writ- 
ten contract  of  marriage,  if  genuine, 
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.  ^O'^^^  by  the  requisite  consummation, 

j^o^^B  upon  the  husband  from  its  date 

ejr  ^^*>li«ation  to  support  the  wife,  and 

^^5^^^»T8  upon  the  wife  certain  rights  in 

^j^  K>x-operty;    and  such  obligation  and 


measure  the  yalue  of  the  matter 

ipnte  in  a  suit  to  cancel  such  writ- 

^^"JT    ^^ontract,  within  the  meaning  of  the 

Jj^    ^^,**^  congress  conferring  jurisdiction 

^^    «    circuit   courts    of    the    United 

Sharon  v.  Terry  (C.  O.  1888) 


_^^. 


J^^^^-     —  Insurance.^— Where 

'^ Jr^^     from  a  bill  brought  by  a  num- 


fe^.  337.  1  L.  R.  A.  572. 
^^^]^-     —  Insurance.^— Where     it     ap 


)^t^        of    insurance    companies    to    set 
^^^  ^      an  award  as  to  the  amount  of  a 
^:j^      ^^^"^liat  the  amount  of  insurance  giv- 
VJ^    ^^^^    each  of  the  plaintiffs  exceeded 
^^^^'^^arisdictional  amount,  and  there  is 
^^     ^^^^8  to  show  that  the  loss  was  to 
\Sw^^^l)ortioned  pro  rata  to  the^amount 
^jj^^^^Tjh  policy,  this  court  cannot  pre- 
^^^^^  that  such  was  the  case,  and  has 
^^K  ^^"^iction  as  to  each   plaintiff,   even 
>^^V^h  the  total  insurance  exceeds  the 
\;^<M  fixed  by  the  award,  since  the  in* 
sured  might  select  certain  of  the  poli- 
cies, and  sue  upon  them  for  their  full 
value.    Hartford  Fire  Ins.  Co.  v.  Bon- 
ner Mercantile  Co.  (C.  C.  1890)  44  Fed. 
151,  11  L.  R.  A.  623,  decree  modified 
(18»3)  56  Fed.  378,  5  C.  C.  A.  524. 

Where  a  suit  against  a  mutual  bene- 
fit association  to  invalidate  an  assess- 
ment involved  a  certificate  for  the  ju- 
risdictional amount  and  benefits,  and 
defendant's  allegation  as  to  the  amount 
involved  was  not  traversed,  the  amount 
was  sufficient  to  confer  federal  juris- 
diction, notwithstanding  a  tender  ol 
premium.  Enders  v.  Supreme  Lodge 
Knights  and  Ladies  of  Honor  (C.  C. 
1910)  176  Fed.  832. 

64.  — -  Liquidated  damages.^— Where 

a   suit   is    upon    a   demand    on    which 
the    law    liquidates    the    damages,    the 
amount     so    liquidated,    and    not    the 
amount  claimed  in  the  complaint,  con- 
stitutes  the  matter  in   dispute;   hence 
in  a  suit  for  conversion  of  property  on 
which  plaintiff  claimed  liens,  where  the 
several   liens  are   specifically  set  out, 
and  they  aggregate  less  than  the  juris- 
dictional   amount,    without   interest,    a 
federal    court   is    without   jurisdiction, 
although    the    amount   claimed   is    the 
amount    of   a  judgment   recovered   on 
such  claims  against  the  debtor,  which 
includes    interest  and   other   expenses, 
and  exceeds  the  requisite  sum,  but  to 
which  judgment  the  present  defendants 
were  not  parties.     Bergman  v.  Inman 
Poulsen   &  Co.  (0.  O.  1898)   91  Fed. 
293. 

Where  a  broker's  contract  to  devel- 
op and  sell  land  authorized  the  owner 
to   "call   off   the   sale"   on   paying   the 
broker    $350    liquidated    damages,    the 
owner   was   only  liable  for  such   sum, 
whether  he  refused  consummation  aft- 
er a  sale  was  made  or  before,  which 
amount  was  insufficient  to  confer  fed- 
eral jurisdiction  in  the  broker's  action 


for  breach  of  contract  Phillips  v. 
Troutman  (D.  C.  1912)  197  Fed.  325, 
judgment  affirmed  Phillips  v.  Troutman 
(1912)  199  Fed.  990,  117  O.  C.  A.  666. 

65.  — —  Payment  and  tender^— Where 

the  assignee  of  certain  contracts,  each 
executed  for  a  separate  parcel  of 
school  lands  in  Iowa  by  the  proper 
county  officer  to  a  different  assignor, 
tendered  the  amount  due  on  them  and 
brought  suit  for  a  deed  of  conveyance 
of  the  lands,  held  that,  on  the  ques- 
tion of  jurisdiction,  the  matter  in  dis- 
pute was  the  amount  so  tendered.  Cor- 
bin  V.  Black  Hawk  County  (1881)  105 
U.  S.  659,  26  L.  Ed.  1136. 

A  Virginia  taxpayer  offered  state 
coupons  and  money  in  payment  of  tax- 
es. The  tax  collector  refused  the  cou- 
pons, and  garnished  other  funds  of  the 
taxpayer  for  the  balance  due,  a  sum 
less  than  the  jurisdictional  amount. 
Held,  that  the  United  States  circuit 
court  has  jurisdiction;  the  amount  in 
controversy  being  not  said  balance,  but 
the  value  of  the  coupons  tendered. 
Green  v.  Brooks  (C.  C.  1885)  28  Fed. 
215. 

66.  —  Penaitiea.— A  controversy  be- 
tween a  state  corporation  commission 
and  a  railroad  involving  not  only  the 
enforcement  of  statutory  penalties  in 
excess  of  the  requisite  amount,  but 
the  railroad's  right  to  carry  on  inter- 
state commerce  in  the  state  without 
being  subject  to  the  commission's  or- 
ders so  directly  burdening  such  com- 
merce as  to  amount  to  a  regulation 
thereof,  was  within  the  jurisdiction  of 
a  federal  circuit  court,  even  though  a 
disputed  demurrage  of  $146  may  have 
been  the  origin  of  the  suit.  McNeill  v. 
Southern  R.  Co.  (1906)  26  Sup.  Ct.  722, 
724,  202  U.  S.  543,  50  L.  Ed.  1142. 

67.  — i  Quieting  titie  and  avoidance 
of  conveyanoes.<»ln  a  suit  to  quiet  ti- 
tle, it  is  not  the  value  of  defendant's 
claim  that  constitutes  the  amount  in 
controversy;  it  is  the  value  of  the 
whole  of  the  real  estate  to  which  the 
claim  extends.  Woodside  v.  Ciceroni 
(1899)  93  Fed.  1,  35  C.  C.  A.  177  j 
[jehigh  Zinc  &  Iron  Co.  v.  New  Jersey 
Zmc  &  Iron  Co.  (C.  C.  1890)  43  Fed. 
545. 

In  a  suit  by  an  alleged  owner  of 
*/826  of  certain  real  property,  con- 
sisting of  waterworks  and  their  appur- 
tenances, to  cancel  and  avoid  mort- 
gages thereon  for  $475,000,  and  to  de- 
clare his  interest  in  the  property  free 
from  the  liens  of  such  mortgages,  the 
sum  or  value  in  dispute  is  the  value  of 
the  1/825  of  the  property,  which  com- 
plainant claims  to  own  and  seeks  to 
relieve  from  the  Uen  of  the  incum- 
brances. Cowell  V.  City  Water  Sup- 
ply Co.  (1903)  121  Fed.  53,  57  C.  C. 
A.  393. 

In  a  proceeding  to  set  aside  certain 
conveyances  as  fraudulent  and  a  cloud 
upon  the  plaintiffs'  title,  the  "matter 
in  dispute"  is  the  value  of  the  land. 
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Simon  v.  House  (C.  C.  1891)  46  Fed. 
317. 

A  creditor  who  has  a  claim  of  less 
than  the  jurisdictional  amount  against 
an  insolvent  corporation  cannot  main- 
tain suit  in  a  federal  circuit  court  on 
the  ground  of  diverse  citizenship, 
though  he  seeks  to  set  aside  fraudu- 
lent conveyances  of  corporate  assets 
greatly  exceeding  that  amount  Wer- 
ner V.  Murphy  (C.  C.  1894)  60  Fed. 
769. 

In  a  suit  to  set  aside  a  conveyance 
of  property,  and  mortgages  given  there- 
on, the  value  of  the  property  and  rights 
which  will  be  affected  if  the  relief 
prayed  for  is  granted,  and  not  the  val- 
ue of  complainant*s  interest  in  the 
property,  constitutes  the  amount  in  dis- 
pute, for  the  purpose  of  determining 
the  jurisdiction  of  a  federal  court. 
Cowell  v.  City  Water  Supply  Co.  (C. 
C.  1809)  96  Fed.  769. 

Where  plaintiff  sued  to  quiet  title 
and  to  set  aside  a  deed  of  trust  on  cer- 
tain land,  and  also  to  vacate  a  deed  ex- 
ecuted to  the  purchaser  under  fore- 
closure of  such  deed  of  trust,  but  ask- 
ed in  the  alternative  that,  if  the  deeds 
be  not  set  aside,  she  be  permitted  to 
redeem  on  payment  of  the  mortgage 
debt,  interest,  and  costs,  the  amount 
involved,  for  the  purpose  of  determin- 
ing the  jurisdiction  of  the  federal  Cir- 
cuit Court,  was  the  value  of  the  land, 
and  not  the  amount  required  to  re- 
deem. Greenfield  v.  U.  S.  Mortg.  Co. 
(C.  C.  19a4)  133  Fed.  784. 

Where  suit  was  brought  in  a  federal 
court  to  quiet  title  to  certain  property 
as  against  certain  street  improvement 
certillcates  amounting  to  less  than  the 
juiisdictional  amount,  the  amount  of 
the  certificates,  and  not  the  value  of 
the  land,  constituted  the  subject-mat- 
ter of  the  action,  and  was  therefore 
insufficient  to  confer  jurisdiction.  She- 
waiter  V.  City  of  Lexington  (C.  C. 
1906)  143  Fed.  161. 

In  a  suit  by  a  railroad  company  to 
quiet  title  to  a  portion  of  its  right  of 
way  which  lies  more  than  100  feet  from 
its  tracks,  and  has  never  been  used  in 
the  operation  of  its  road,  the  amount 
in  dispute  is  the  value  of  the  land  in 
controversy,  and  not  the  value  of  the 
company's  right  to  operate  its  road. 
Union  Pac.  R.  Co.  v.  Cunningham  (C. 
C.  1909)  173  Fed.  90. 

In  judgment  creditors*  suit  to  set 
aside  alleged  fraudulent  conveyance,  in 
which  fraudulent  grantor's  trustee  in 
bankruptcy  intervened,  amount  involv- 
ed held  the  amount  of  plaintiff's  judg- 
ment. Casey  v.  Baker  (D.  C.  1914) 
212  Fed.  247. 

Where,  in  an  action  involving  the  ti- 
tle to  realty,  the  plaintiff  claimed  the 
same  without  making  a  payment  to  one 
of  the  defendants  of  the  sum  of  more 
than  the  jurisdictional  amount,  which 
payment  the  latter  claimed,  the  action 
was  within  the  jurisdiction  of  a  fed- 
eral court.     Withers  v.  John  Hopkins 
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Place  Sav.  Bank  (1898)  30  S.  B.  766, 
104  Ga.  89. 

A  petition  alleged  that  defendant 
claimed  $3,200  on  a  bond  executed  by 
plaintiff  for  that  amount,  which  was  se- 
cured by  a  trust  deed  upon  her  land; 
that  the  bond  was  really  given  for  a 
loan  of  $1,375.80;  that  by  the  payment 
of  usurious  interest,  which  should  be 
applied  on  the  principal,  it  had  been  re- 
duced to  $723;  that  plaintiff  was  enti- 
tled to  $652  as  penalty  for  usury;  that 
defendant  had  fold  the  land  under  the 
trust  deed.  The  prayer  was  for  can- 
cellation of  the  sale  and  lien,  and  for 
judgment  for  the  penalty.  Defendant 
filed  a  general  denial.  The  sale  and 
lien  were  set  aside,  and  judgment  en- 
tered for  plaintiff  for  $336.  Held,  that 
the  amount  in  controversy  was  $3,200. 
Building  &  Loan  Ass'n  of  Dakota  v. 
Cunningham  (1898)  47  S.  W.  714,  92 
Tex.  155. 

68.  —  Recovery  of  property.— The 
court  would  not  take  jurisdiction  of  a 
case  where,  althoug'h  the  whole  prop- 
erty claimed  by  the  lessor  of  the  plain- 
tiff in  error  and  which  was  recovered 
in  ejectment  exceeded  the  amount  nec- 
essary to  give  jurisdiction,  the  title 
to  a  lot  of  ground,  part  of  the  whole 
tract,  which  was  of  less  value  than 
such  amount,  was  only  involved  in  the 
case.  Grant  ex  dem.  Meredith  v.  Mc- 
Kee  (1828)   1  Pet  248,  7  L.  Ed.  13L 

The  courts  of  Arkansas  having  set- 
tled that  the  action  for  imlawful  de- 
tainer is  merely  for  the  purpose  of  re- 
storing possession  unlawfully  detained, 
when  the  relation  of  landlord  and  ten- 
ant exists,  without  regard  to  owner- 
ship, the  federal  court  in  that  state 
does  not  obtain  jurisdiction  of  such  an 
action  by  virtue  of  the  allegation  in 
the  complaint  that  the  value  of  the 
premises  unlawfully  detained  is  $5,000, 
with  a  rental  value  of  $25  per  month; 
the  amount  in  controversy  not  depend- 
ing on  the  value  of  the  premises  in 
fee,  but  on  the  rental  value  for  the 
limited  time.  Battle  v.  Atkinson  (190.3) 
24  S.  Ct.  845,  191  U.  S.  559,  48  L.  Ed. 
302,  affirming  decree  (C.  C.  1902)  115 
Fed.  384. 

In  ejectment  against  a  dty,  which 
has  projected  a  street  through  plain- 
tiff's land,  and  against  an  electric  rail- 
way company  using  such  street,  the 
value  of  the  land  in  controversy,  for 
the  purpose  of  determining  the  juris- 
diction of  the  court,  is,  as  to  the  rail- 
way company,  not  the  value  of  the  land 
necessary  for  its  tracks  and  for  the 
posts  supporting  the  electric  wires,  but 
the  value  of  the  whole  street,  where 
such  company  has  not  disclaimed  as  to 
any  part  of  the  demanded  premises. 
Greene  v.  City  of  Tacoma  (C.  C.  1892) 
53  Fed.  562. 

Where  a  bill  alleges  that  complain- 
ant's land  in  question  is  valuable  for 
pasturage,  and  for  no  other  purpose, 
and  that  by  force  of  an  unconstitution- 
al state  act  complainant  is  entirely  de- 
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prived  of  his  rights  and  property 
therein,  the  amount  in  controversy,  for 
the  purpose  of  jurisdiction,  is  the  val- 
ne  of  the  land.  Smith  v.  Bivens  (C.  C. 
1893)  56  i'ed.  352. 

In  an  action  to  recover  a  piece  of 
land  on  which  a  railroad  had  located 
its  depot,  the  value  of  the  land  to  the 
railroad  company,  according  to  its 
present  situation  and  use,  is  the  value 
to  be  considered  in  determining  wheth- 
er the  amount  involved  in  the  litigation 
is  sufficient  to  confer  jurisdiction  on 
the  federal  courts.  King  v.  Southern 
Ry.  Co.  (G.  C.  1002)  119  Fed.  1016. 

In  ejectment  to  recover  possession  of 
land,  including  a  mill  site  with  the  mill 
thereon,  the  amount  in  controversy  to 
sustain  federal  jurisdiction  was  not  the 
value  of  defendant's  claim,  but  was  the 
value  of  the  whole  property  which 
plaintiff  claimed  as  described  in  his 
complaint.  Butters  v.  Carney  (O.  C. 
1904)  127  Fed.  622. 

A  suit  based  on  a  contract  f6r  the 
sale  of  land  by  complainant  to  defend- 
ant ^o  be  paid  for  in  installments,  in 
which  complainant  alleges  payment  of 
certain  installments  and  nonpayment  of 
others  due,  and  prays  that  the  court 
ascertain  the  amount  due  and  to  be- 
come due  thereon  and  fix  a  time  for  its 
payment,  in  default  of  which  defend- 
ant "be  foreclosed  of  all  right  or  title 
to,  interest  in,  or  lien  upon  said  land," 
is  not  one  of  foreclosure  in  the  ordi- 
nary sense  to  enforce  payment  of  a 
debt  secured  by  a  lien,  by  taking  and 
selling  the  property,  but  one  to  deter- 
mine the  legal  and  equitable  rights  of 
the  parties  in  the  land,  and  the  amount 
or  value  involved,  for  the  purpose  of 
determining  the  jurisdiction  of  a  fed- 
eral court,  is  not  the  amount  due  on 
the  contract,  but  the  value  of  the  land 
which  is  the  subject  of  the  suit. 
Squire  v.  Robertson  (C.  C.  1911)  191 
Fed.  733. 

The  amount  in  controversy,  which  de- 
termines the  jurisdiction  of  the  Dis- 
trict Court  on  a  bill  for  discovery,  is 
the  amount  involved  in  the  main  ac- 
tion, but  in  a  suit  to  recover  specific 
property  is  the  value  of  the  property. 
Mutual  Life  Ins.  Co.  of  New  York  v. 
Painter  (D.  C.  1915)  220  Fed.  998. 

69. Regalation    of    rates^— In    a 

suit  by  a  receiver  of  a  water  company 
to  establis^h  an  alleged  right  to  fix 
rates  to  consumers,  the  jurisdictional 
amount  is  to  be  determined  by  the  val- 
ue of  the  right,  and  not  merely  by  the 
difference  between  the  rates  contend- 
ed for  by  defendants  and  complainant 
respectively.  Lanning  v.  Osborne  (C. 
C.  1897)  79  Fed.  657. 

70.  -— «  Reformation  of  deeds.— The 
federal  court  has  no  jurisdiction  of  a 
suit  to  correct  an  ambiguity  in  the 
deed  of  a  railroad  right  of  way,  and  to 
restrain  the  removal  of  gates  at  a 
crossing  in  the  inclosure  thereof,  where 
the  value  of  the  realty  and  the  dam- 


age accruing  to  adjacent  property  from 
the  road's  construction  are  not  shown 
to  exceed  the  jurisdictional  amount. 
Oregon  R.  &  Nav.  Co.  v.  Shell  (C.  C. 
1903)  125  Fed.  979,  decree  affirmed  on 
rehearing  (C.  C.  1904)  143  Fed.  1004. 

71.  —  Replevin.— An  action  of  re- 
plevin for  liquors  valued  at  less  than 
the  required  sum,  brought  in  a  state 
where  consequential  damages  are  not 
recoverable  in  such  actions,  does  not 
involve  the  requisite  amount  to  give 
a  federal  court  jurisdiction,  though 
special  damages  for  injury  to  plain- 
tiff's trade  and  business  are  claimed  in 
a  large  sum.  Vance  v.  W,  A.  Vander- 
cook  Co.  (1898)  18  S.  Ct.  645,  170  U. 
S.  468,  42  L.  Ed.  1111,  affirming  judg- 
ment in  part  and  reversing  judgment 
in  part  W.  A.  Vandercook  Co.  v.  Vance 
(C.  C.  1897)  80  Fed.  786. 

72.  —  Taxation.— A  Virginia  tax- 
payer offered  state  coupons  and  money 
in  payment  of  taxes.  The  tax  collec- 
tor refused  the  coupons,  and  garnished 
other  funds  of  the  taxpayer  for  the 
balance  due,  a  sum  less  than  the  stat- 
utory amount.  Held,  that  the  court 
has  jurisdiction;  the  amount  in  con- 
troversy being  not  said  balance,  but 
the  value  of  the  coupons  tendered. 
Green  v.  Brooks  (C.  C.  1885)  28  Fed. 
215. 

An  action  was  brought  by  a  city  in 
a  state  court  to  recover  a  tax  of  $2  for 
each  of  509  telegraph  poles  maintain- 
ed in  the  streets,  but  the  declaration 
concluded:  "And  plaintiff  claims  $10,- 
000."  Held,  that  the  actual  amount  in 
dispute  was  but  the  amount  of  the  tax, 
$1,018,  and  a  federal  court  could  not 
take  jurisdiction  by  removal.  City  of 
Baltimore  v.  Postal  Tel.  Cable  Co.  (C. 
C.  1894)   62  Fed.  500. 

See  65,  ante,  and  85,  post,  this  sub- 
division. 

73.  _  Torts^— In  actions  of  tort, 
the  amount  of  damages  claimed  by  plain- 
tiff is  the  matter  in  dispute,  and  the 
test  of  jurisdiction.  Hulsecamp  v.  Teel 
(C.  C.  1796)  Fed.  Cas.  No.  6,862,  2 
Dall.  358,  359,  1  L.  Ed.  414;  Louisville 
&  N.  R.  Co.  V.  Roehling  (1882)  11  HI. 
App.  (11  Bradw.)  264. 

On  complaint  for  false  imprisonment, 
with  damages  laid  at  $10,000,  it  can- 
not be  said  that  the  amount  in  con- 
troversy is  less  than  the  jurisdictional 
amount,  and  not  within  the  jurisdic- 
tion of  the  court,  though  plaintiff  was 
depprived  of  his  liberty  for  only  15 
minutes,  for  refusal  to  pay  a  license 
demanded  of  him  as  a  stove  range 
agent.  Hynes  v.  Briggs  (C.  C.  1890) 
41  Fed.  468. 

Where  a  plaintiff  in  a  state  court  al- 
leges tide  to  real  estate  and  a  tres- 
pass thereon  by  defendant,  and  prays 
for  damages  and  for  general  relief,  as 
may  be  done  under  the  state  practice, 
and  his  title  is  put  in  issue  by  the  an- 
swer, it  is  a  part  of  the  matter  in  dis- 
pute, the  value  of  which  is  to  be  taken 
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into  account  in  determining  the  ques- 
tion of  amount  Porter  v.  Northern 
Pac  Ry.  Co.  (C.  C.  1908)  161  Fed.  773. 

In  an  action  of  trespass  for  the 
wrongful  taking  of  property  under  an 
attachment  against  a  third  person, 
where  malice  is  alleged,  and  acts  of 
oppression  which  may  properly  be  the 
basis  for  exemplary  damages,  the  dam- 
ages claimed  in  apparent  good  faith, 
and  not  the  value  of  the  property  at- 
tached, are  to  be  taken  as  the  amount 
involved  for  the  purpose  of  determin- 
ing the  jurisdiction  of  a  federal  court 
Breard  v.  Lee  (C.  C.  1911)  192  Fed.  72. 

Where,  in  an  action  for  the  death  of 
plaintiffs*  minor  son,  the  damages  were 
laid  at  $10,000,  the  fact  that  it  appear- 
ed that,  if  decedent  had  lived  and  con- 
tinued to  earn  the  same  amount  he 
was  earning  when  he  died,  he  could 
only  have  earned  $1,571.22  before  at- 
taining his  majority,  did  not  show  as 
a  matter  of  law  that  the  case  did  not 
involve  an  amount  within  the  jurisdic- 
tion of  the  federal  court  Evans  v.  Le- 
high   Coal    &    Navigation   Co.    (D.   0. 

1913)  205  Fed.  637. 

74.  Injunctions^— The  amount  involv- 
ed in  a  suit  for  an  injunction,  for  the 
purpose  of  determining  the  jurisdiction 
of  a  federal  court,  is  the  value  of  the 
right  to  be  protected,  or  the  extent  of 
the  injury  to  be  prevented,  by  the  in- 
junction. Board  of  Trade  of  City  of 
Chicago     V.     Cella     Commission     Co. 

(1906)  145  Fed.  28,  76  C.  C.  A.  28 
(reversing  decree  [C.  C.  1903]  121  Fed. 
1012);  Same  v.  Donovan  Commission 
Co.  (1906)  145  Fed.  31,  76  C.  C.  A. 
16  (reversing  decree  [C.  C.  1903]  121 
Fed.     1012);     Evenson     v.     Spaulding 

(1907)  150  Fed.  517,  82  C.  C.  A.  263, 
9  L.  R.  A.  (N.  S.)  904  (affirming  order 
Spaulding  v.  Evenson  [C.  C.  1906]  149 
Fed.  913) ;  Nashville,  C.  &  St  L.  Ry. 
Co.  V.  McConnell  (C.  C.  1897)  82  Fed. 
65;  Humes  v.  City  of  Ft  Smith,  Ark. 
(C.  C.  1899)  93  Fed.  857;  State  of  Ar- 
kansas V.  Kansas  &  T.  Coal  Co.  (C.  C. 
1899)  96  Fed.  353;  Northern  Pac.  Ry. 
Co.  V.  Cunningham  (C.  C.  1900)  103 
Fed.  708;  Delaware,  L.  &  W.  R.  Co. 
V.  Frank  (C.  C.  1901)  110  Fed.  689; 
Anderson  v.  Bassman  (C.  C.  1905)  140 
Fed.  10;  Southern  Pac.  Co.  v.  Bartine 
(C.  C.  1909)  170  Fed.  725;  Bureau  of 
National    Literature    v.    Sells    (D.    C. 

1914)  211  Fed.  379;  Harbison  v.  Allen 
(1910)  68  S.  E.  207,  152  N.  C.  720. 
And  see  Whitman  v.  Hubbell  (C.  C. 
1887)  30  Fed.  81. 

75. To  restrain  executions^— The 

amount  in  controversy  in  a  suit  to  en- 
join execution  is  the  amount  of  the  ex- 
ecution, an(^  not  the  value  of  the  prop- 
erty on  which  it  is  levied.  Ross  v. 
Prentiss  (1845)  3  How.  771,  772,  11  L. 
Ed.  824. 

76. infringement  of  trade-marks 

and  trade-names. — In  a  suit  to  restrain 
the  infringement  of  a  trade-mark,  the 
amount  in  dispute,  aa  determining  the 
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jurisdiction,  does  not  depend  on  the 
profits  b'ought  to  be  recovered.  Symouds 
V.  Greene  (C.  C.  1886)  28  Fed.  834, 

In  a  suit  to  enjoin  the  further  in- 
fringement of  a  trade-mark,  and  for  an 
accounting,  the  amount  in  controversy 
is  the  value  of  the  trade-mark  to  be 
protected,  and  not  the  amount  of  dam- 
ages which  may  have  been  sustained. 
Hennessy  v.  Herrmann  (C.  C.  1898)  89 
Fed.  669. 

In  a  suit  to  restrain  infringement  of 
a  trade-name  not  registered  as  a  trade- 
mark, the  injury  to  complainant's  busi- 
ness from  the  infringement,  past  and 
prospective,  measures  the  amount  in 
controversy,  for  the  purposes  of  federal 
jurisdiction.  Draper  v.  Skerrett  (C. 
C.  1902)  116  Fed.  206. 

A  federal  court  has  jurisdiction  of  a 
suit  between  citizens  of  different  states 
to  enjoin  infringement  of  a  trade-mark, 
though  the  actual  value  of  the  trade- 
mark is  not  alleged,  and  it  is  not  aver- 
red that  it  will  be  destroyed  by  defend- 
ant's unlawful  use.  Griggs,  Cooper  & 
Co.  V.  Erie  Preserving  Co.  (C.  C.  1904) 
131  Fed.  359. 

A  complaint  for  injunction  alleging 
that  complainant's  trade-name  is  worth 
in  excess  of  $5,000;  that  defendant's 
acts  are  calculated  to  deceive  and  mis- 
lead intending  purchasers  of  complain- 
ant's product,  to  its  "great  loss,  injury, 
and  damage";  and  that  unless'  defend- 
ant's acts  are  checked  the  reputation  of 
complainant  and  its  rifles  will  still  fur- 
ther suffer  great  and  irreparable  dam- 
age— does  not  show  jurisdiction  in  the 
federal  court,  as  it  cannot  be  assumed 
that  the  trade-name  will  be  destroyed, 
or  that  complainant's*  damages  are  in 
excess  of  the  statutory'  amount.  Win- 
chester Repeating  Arms  Co.  v.  Butler 
Bros.   (D.  C.  1904)  128  Fed.  976. 

77.  — —  Injary  to  iand.— In  a  suit  to 
enjoin  a  permanent  injury  to  land,  the 
value  of  the  land  determines  the  amount 
in  controversy  for  the  purposes  of  the 
jurisdiction  of  a  federal  court.  In  re 
Turner  (C.  C.  1902)  119  Fed.  231, 

78. IMortgages.— In  a  suit  to  en- 
join sale  under  a  power  in  a  mortgage 
for  $3,500  on  the  ground  of  usury,  the 
matter  in  dispute  exceeded  the  jurisdic- 
tional amount;  the  principal  contro- 
versy being  over  the  exercise  of  the 
power,  the  value  of  which  was  measured 
by  the  sum  to  secure  which  it  was  giv- 
en. Dickinson  v.  Union  Mortg.  Banking 
&  Trust  Co.  (C.  C.  1894)  64  Fed.  895. 

79. Nuisances.— The    juris-diction 

is  tested  by  the  value  of  the  object  to  be 
gained  by  the  bill,  and  that  object  is 
the  removal  of  the  nuisance.  Missis- 
sippi &  M.  R.  Co.  V.  Ward  (1862)  2 
Black,  485,  17  L.  Ed.  311;  American 
Smelting  &  Refining  Co.  v.  Godfrey 
(1907)  158  Fed.  225,  89  O.  C.  A.  139, 
14  Ann.  Cas.  8  (writ  of  certiorari  de- 
nied Utah  Consol.  Min.  Co.  v.  Godfrey 
[1907]  28  Sup.  Ct  262.  207  U.  S.  507, 
52  L.  Ed.  357);   AmeUa  Milling  Co.  v. 
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^nnessee  Coal,  Iron  &  R.  Co.  (C.  C. 
03)  123  Fed.  811. 

Where  a  bill  to  abate  a  nuibtmce  is 
ought  in  a  federal  court,  it  need  not 
iow   that    plaintiff's  damage   amounts 

the  sum  which  is  required  to  give  the 
deral  courts  jurisdiction.     Mississippi 

M.  R.  Co.  V.  Ward  (1862)  2  Black, 
6, 492, 17  L.  Ed.  311. 
In  a  suit  in  a  federal  court  to  enjoin 
nuisance  in  the  erection  of  coke  ovens, 

the  amount  of  damage  which  will  ac- 
ne to  the  plaintiff  be  not  &Tifficient  to 
ve  the  court  jurisdiction,  the  court 
ill  nevertheless  have  jurisdiction  if  the 
due  of  the  prohibited  erection  equal 
le  jurisdictional  amount.  Rainey  v. 
erbert  (1893)  55  Fed.  443,  5  C.  C.  A. 
^,  following  Mississippi  &  M.  R.  Co. 

Ward  (1862)  2  Black,  485,  17  L.  Ed. 
11,  and  affirming  decree  Herbert  v. 
ainey  (C.  C.  1892)  54  Fed.  248. 
In  a  suit  to  restrain  the  maintenance 
'  defendant  of  an  awning  over  a  part 
'  n  street  adjoining  the  plaintiff's 
-emises',  the  matter  in  dispute  is  the 
Jue  of  the  right  to  maintain  the  awn- 
g,  and  not  the  amount  of  damage 
>ne  by  it  to  plaintiff.  Whitman  v.  Hub- 
n  (C.  C.  1887)  30  Fed.  81. 
Plaintiffs'  allegation,  in  a  bill  to  re- 
rain  a  nuisance,  as  to  the  amount  of 
e  threatened  damage  to  their  property, 

the  criterion  of  jurisdiction,  where 
e  daim  made  is  not  colorable  nor  so 
:travagant  as  to  be  beyond  a  reason- 
►le  expectation  of  its  allowance.  Her- 
-rt  V.  Rainy  (C.  C.  1892)  54  Fed.  248, 
^cree  affirmed  Rainey  v.  Herbert 
L893)  55  Fed.  443,  5  C.  C.  A.  183. 
80.  -^—  Obstruction  or  diversion  of 
ater  courses^^In  a  suit  by  the  several 
niers  of  water  rights  in  a  stream  join- 
g  as  complainants  for  convenience  only 
I  enjoin  the  obstruction  of  the  stream 
'  the  diversion  of  water  therefrom  by 
^fendants,  the  matter  in  dispute  must 
cceed  the  jurisdictional  amount,  ex- 
usive  of  interest  and  costs,  as  to  each 
>mplainant,  to  give  a  federal  court  ju- 
sdiction.  Eaton  v.  Hoge  (1905)  141 
ed.  04,  72  C.  C.  A.  74.  5  Ann.  Cas.  487, 
jversing  decree  Hoge  v.  Eaton  (C.  C. 
K)5)  135  Fed.  411. 

A  suit  to  enjoin  the  defendant  from 
jstroying  a  flume  where  it  crossed  his 
nd  involves  the  value  of  the  flume  as 
a  entirety,  and,  where  such  value  is 
imitted  to  be  equal  to  the  requisite 
mount,  and  it  is  further  admitted  that 
efendant  had,  prior  to  the  suit,  par- 
ally  destroyed  the  flume  on  his  land, 
sndering  its  repair  necessary,  dam- 
ges  for  which  injury  the  plaintiff  might 
Bcover  in  the  suit,  the  jurisdictional 
mount  satisfactorily  appears.  Maffet 
.  Quine  (C.  C.  1899)  95  Fed.  199,  deny- 
»g  rehearing  (C.  C.  1899)  93  Fed.  347. 

81 Publication    of    biographyw— 

^  a  bill  to  enjoin  publication  of  com- 
lainant's  biography  in  a  set  of  books, 
a  allegation  that  the  right  infringed  is 
forth  the  jurisdictional  amount  is  prima 
ide  sufficient  to  confer  jurisdiction  of 


the  subject-matter  on  the  federal  cir- 
cuit court,  in  the  absence  of  proof  that 
the  facts  which  he  gave  for  publication 
in  another  set  of  books*  were  merely  for- 
mal, or  such  as  any  one  might  learn. 
Colgate  V.  James  T.  White  &  Co.  (C.  C. 
1910)  180  Fed.  882. 

On  enjoining  publication  of  complain- 
ant's biography  in  a  set  of  books  other 
than  that  for  which  he  gave  facts  of  his 
life,  relief  cannot  be  had  against  a  con- 
tract to  subscribe  for  a  set  at  $10  a  vol- 
ume; the  subject-matter  concerning  the 
biography,  and  the  subscription  being 
distinct.    Id. 

82.  — —  Suits  to  restrain  acts  of  mu- 
nlcipalities.«»Where  the  primary  pur- 
pose of  a  bill  was  to  enjoin  the  execu- 
tion of  a  contract  for  the  construction 
of  a  city  water  system  and  to  restrain 
the  is-suanc^  and  delivery  of  bonds  on 
the  ground  that  the  issue  of  the  bonds 
was  void,  and  the  bill  alleged  that,  if  the 
bonds  were  issued,  complainant  would 
be  required  to  pay  in  taxes  a  sum  ex- 
ceeding $10,000,  such  amount  represent- 
ed the  amount  in  controversy  for  the 
purpose  of  determining  federal  juris- 
diction, and  not  the  amount  of  the  first 
annual  assessment  on  complainant's 
property  to  pay  interest  and  provide  a 
sinking  fund  for  the  payment  of  the 
bonds.  City  of  Helena  v.  Helena  Wa- 
terworks Co.  (1909)  173  Fed.  18,  97  C. 
C.  A.  320. 

In  a  suit  by  a  property  owner  and 
taxpayer  in  a  city  against  the  city  and 
a  bidder  for  public  work  to  enjoin  them 
from  entering  into  a  contract  for  such 
work,  the  value  of  the  contract,  and  not 
the  amount  of  the  tax  complainant  may 
be  required  to  pay  if  the  contract  is 
performed,  is  the  sura  or  amount  in  con- 
troversy, for  the  purpose  of  determin- 
ing the  jurisdiction  of  a  federal  court. 
Johnston  v.  City  of  Pittsburg  (C.  C. 
1901)  106  Fed.  753. 

In  a  suit  to  enjoin  a  city  on  consti- 
tutional grounds  from  shutting  off  a 
supply  of  electric  power  furnished  under 
a  contract,  the  amount  or  value  in  dis- 
pute for  jurisdictional  purposes  is  the 
value  of  complainant's  rights  under  the 
contract,  and  not  the  amount  of  the 
payments'  to  be  made  thereunder.  Riv- 
erside &  A.  Ry.  Co.  V.  City  of  Riverside 
(C.  C.  1902)  118  Fed.  736. 

Where,  in  a  suit  in  a  federal  court 
to  enjoin  the  enforcement  of  a  munici- 
pal smoke  ordinance,  complainant  alleg- 
ed that  it  was  a  foreign  corporation,  and 
that  the  amount  involved  was  largely 
in  excess  of  the  jurisdictional  amount, 
exclusive  of  interest  and  costs,  the  bill 
sufficiently  showed  jurisdiction  of  the 
federal  courts.  Glucose  Refining  Co.  v. 
City  of  Chicago  (C.  C.  1905)  138  Fed. 
209. 

83. Suits   relating   to  the   rates 

and  operation  of  common  carriers.— In 

a  suit  by  a  railroad  company  to  restrain 

a  shipper  from  prosecuting  a  multiplici- 

■  ty  of  suits  for  overcharge  in  freight,  the 
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maintenance  of  the  rate  under  which 
the  charges  were  made  being  the  reed 
subject  of  dispute,  if  the  value  of  such 
maintenance  is  not  fixed  by  law,  the 
value  alleged  in  the  bill  is  conclusive 
on  demurrer.  Texas  &  P.  Ry.  Co.  v. 
Kuteman  (1893)  54  Fed.  547,  4  C.  0. 
A.  503. 

In  a  suit  by  a  railroad  company  in  a 
federal  court  against  a  number  of  land- 
owners to  enjoin  threatened  interfer- 
ence with  its  use  of  its  right  of  way 
through  their  lands  the  value  of  the 
right  sought  to  be  protected,  and  not 
the  value  of  the  land  constituting  the 
right  of  way  across  the  lands  of  defend- 
ants, constitutes  the  value  in  controver- 
sy for  jurisdictional  purposes.  Ivouis- 
ville  &  N.  R.  Co.  v.  Smith  (1904)  128 
Fed.  1,  63  C.  C.  A.  1. 

Where  a  state  railroad  commission  im- 
posed a  fine  of  not  exceeding  the  juris- 
dictional amount  on  each  of  two  con- 
necting railroads  for  through  charges 
made  on  shipments,  in  alleged  violation 
of  an  order  of  the  commission,  a  bill 
for  an  injunction,  filed  by  the  compa- 
nies as*  joint  complainants,  alleging  such 
fact,  and  that  the  commission  threat- 
ened and  intended  also  to  enforce  its 
said  order  with  respect  to  future  ship- 
ments, shows  a  sufficient  value  in  con- 
troversy to  give  a  federal  court  juris- 
diction. Railroad  Commission  of  Loui- 
siana V.  Texas  &  P.  Ry.  Co.  (1906)  144 
Fed.  68,  75  C.  C.  A.  226. 

In  a  suit  to  enjoin  railroad  companies 
from  establishing  a  new  schedule  of 
rates,  the  matter  in  dispute  is  the  right 
of  the  defendants  to  enforce  such  pro- 
posed rates,  and,  where  the  value  of 
such  right  exceeds  the  jurisdictional 
amount,  a  federal  court  has  jurisdiction. 
Northern  Pac.  Ry.  Co.  v.  Pacific  Coast 
Lumber  Mfrs.*  Ass'n  (1908)  105  Fed. 
1,  91  C.  C.  A.  39;  Union  Pac.  R.  Co.  v. 
Oregon  &  Washington  Lumber  Mfrs.* 
Ass'n  (1908)  165  Fed.  13,  91  C.  C. 
A.  51. 

A  federal  court  held  without  jurisdic- 
tion of  a  suit  by  a  property  owner  to 
enjoin  the  exercise  by  an  electric  rail- 
road company  of  a  privilege  of  crossing 
certain  streets,  where  it  was  not  shown 
that  the  injury  would  equal  the  jurisdic- 
tional amount.  Orleans-Kenner  Elec- 
tric Ry.  Co.  V.  Dunbar  (1915)  218  Fed. 
344,  134  C.  C.  A.  152. 

In  a  suit  to  restrain  taking  of  right  of 
way,  damages  to  the  remainder  of  the 
tract,  as  well  as  the  value  of  the  land 
taken,  is  to  be  considered  in  determining 
the  amount  in  controversy.  Denver  & 
R.  G.  R.  Co.  V.  Mills  (1915)  222  Fed. 
481,  138  C.  C.  A.  77. 

In  a  suit  to  restrain  the  operation  of 
a  railroad  by  one  not  the  owner  of  it, 
the  matter  in  dispute  is  not  the  railroad 
itself,  but  merely  the  right  to  operate 
it,  and  it  must  appear  from  the  bill  it- 
self that  the  value  of  this  right  is  such 
as  to  bring  the  suit  within  the  jurisdic- 
tion of  the  United  States  circuit  court, 
in  which  the  suit  is  brought    Oleson  t* 

(576) 


Northern  Pac.  R.  Co.  (C.  C.  1890)  44 
Fed.  1. 

84. Suits  to  control  corporate  ae- 

tion^-The  court  has  jurisdiction  of  a 
bill  brought  by  a  stockholder  for  the 
benefit  of  the  corporation  and  any  other 
stockholders  who  may  choose  to  come 
in  to  restrain  the  directors  from  pay- 
ing out  as-sets  of  the  corporation  to  the 
amount  of  $100,000,  though  the  com- 
plainant holds  less  than  $1,000  worth 
of  stock;  the  matter  in  dispute  in  such 
case  being  the  wrong  done  the  corpo- 
ration. Hill  V.  Glasgow  R.  Co.  (C.  0. 
1888)  41  Fed.  610. 

In  a  suit  by  a  member  of  a  nonstock 
corporation  to  restrain  alleged  illegal 
and  ultra  \ires  action  by  its-  governing 
body,  the  amount  involved  for  juris- 
dictional purposes,  Is  the  value  of  the 
rights  sought  to  be  protected;  and  a 
federal  court  has  jurisdiction  where  it 
is  shown  by  the  bill  that  the  mismanage- 
ment complained  of,  if  not  restrained, 
will  result  in  the  creation  of  debts,  and 
may  result  in  the  loss  of  the  corpora- 
tion's property,  which  largely  exceeds 
in  value  the  jurisdictional  amount.  Mc- 
Kee  V.  Chautauqua  Assembly  (C.  C. 
1903)  124  Fed.  808,  decree  affirmed 
(1904)  130  Fed.  536,  65  C.  C.  A.  8. 

A  bill  in  a  federal  court  to  compel  a 
corporation  to  transfer  corporate  stock 
of  the  market  value  of  $.*?3,600  and  to 
pay  the  difference  between  the  market 
value  of  the  stock  on  the  day  transfer 
was*  demanded  and  its  highest  market 
value  between  that  day  and  judgment, 
which  alleges  that  the  corporation  re- 
fused to  make  the  transfer  of  the  stock 
which  was  property  within  the  state  of 
Wisconsin,  and  subject  to  an  inheritance 
tax  under  the  laws  of  Wisconsin  of 
less  than  the  jurisxiictional  amount  un- 
til a  waiver  or  consent  to  the  transfer 
from  the  state  was  produced,  was  de- 
murrable on  the  ground  that  the  amount 
in  controversy  was  insufficient;  the  cor- 
poration not  claiming  the  stock  nor  any 
right  to  control  it.  Jessup  v.  Chicago 
&  N.  W.  Ry.  Co.  (C.  C.  1911)  188  Fed. 
931. 

A  suit  in  a  state  court  by  a  stock- 
holder for  a  mandatory  injunction  to 
compel  the  corporation  to  permit  an 
inspection  of  its  books  held  not  capable 
of  a  money  valuation  such  as  to  give  the 
federal  court  jurisdiction.  Whitney  v. 
American  Shipbuilding  Co.  (D.  C.  1911) 
197  Fed.  777. 

85. Taxes  and  assessments. — In 

a  suit  to  enjoin  the  collection  of  a  tax, 
the  amount  in  controversy  is  the  amount 
of  the  tax.  Linehan  Railway  Transfer 
Co.  V.  Pendergrass  (1895)  70  Fed.  1,  16 
C.  C.  A.  585;  Turner  v.  Jackson  Lum- 
ber Co.  (1908)  159  Fed.  923,  87  C.  O. 
A.  103;  Turner  v.  Jackson  Lumber  Co. 
(1908)  159  Fed.  926,  87  C.  C.  A.  106; 
Eachus  V.  Hartwell  (C.  C.  1901)  112 
Fed.  564;  Pumell  v.  Page  (C.  C.  1904) 
128  Fed.  496. 

Where,  in  an  action  by  a  foreign  ex« 
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ess  company  engaged  in  interstate 
mmerce  against  a  city  to  restrain  the 
forcement  of  an  ordinance  exacting  a 
ense  fee,  the  bill  states  that  the  val- 
of  the  company's  right  to  do  business 

such  city  exceeds  the  jurisdictional 
lount,  the  federal  court  has  jurisdic- 
>D,  though  the  amount  of  the  license 
B  is  less  than  such  amount.  City  of 
iitchinson  v.  Beckham  (1902)  118 
jd.  390,  55  C.  C.  A.  333;  Southern 
cp.  Co.  V.  City  of  Ensley  (C.  C.  1902) 
6  Fed.  756. 

^Vhere  a  bill  by  many  taxpayers  of  a 
unty,  in  behalf  of  all  taxpayers,  at- 
pks  the  validity  of  certain  county 
nds  issued  to  aid  in  constructing  a 
ilway,  and  prays  an  injunction  re- 
raining  the  sheriff  from  collecting  a 
c  levied  for  the  payment  of  interest 
d  the  county  judge  from  making  any 
rther  levies,  and  also  a  decree  that 
e  bonds  are  invalid,  and  that  all  the 
Iders  be  brought  in  by  publication  and 
rpetually  enjoined  from  collecting 
incipal  or  interest,  the  main  contro- 
rsy  is  as  to  the  validity  of  the  bonds, 
d  therefore  is  not  separable,  as  de- 
rmining  the  jurisdictional  amount,  in- 

controversies  affecting  the  amount 
e  from  the  separate  taxpayers, 
•own  V.  Trousdale  (1891)  138  U.  S. 
9,  11  Sup.  Ct.  308,  34  L.  Ed.  987. 
VVhere  a  suit  is  brought  by  an  indi- 
lual  taxpayer  to  enjoin  a  municipal 
rporation  from  issuing  bonds,  the  ju- 
idictional  amount  is  not  the  amoimt 

the  whole  issue  of  bonds  which  is 
ught  to  be  enjoined,  but  the  amount 

taxes  which  complainant  would  be 
mpelled  to  pay  for  interest  on  the 
nds,  and  to  provide  a  sinking  fund 
r  the  principal  thereof.  Colvin  v. 
cksonville  (1895)  15  Sup.  Ct.  866, 
17,  158  U.  S.  456,  39  L.  Ed.  1053. 
In  a  suit  by  a  bank  to  enjoin  the  eol- 
ation of  taxes  for  certain  years  on 
•operty  claimed  to  be  exempt,  the 
Qount  of  the  tax  being  insufficient  to 
ve  jurisdiction,  the  fact  that  the  value 

the  exemption  during  the  continu- 
ice  of  the  charter  of  the  bank  will  ex- 
ed  the  jurisdictional  amount  will  not 
ve  jurisdiction.  Citizens'  Bank  of 
)uisiana  v.  Cannon  (1890)  17  S.  Ct 
K  164  U.  S.  319,  41  L.  Ed.  451. 
A.  bill  for  injunction  against  taxes 
ought  by  a  railroad  company  against 
revenue  agent  who  represents  all  the 
Lrties  interested  sufficiently  states  the 
risdictional  amount  when  it  alleges 
at  the  taxes  assessed  amount  to  a 
►ecified  sum  much  larger  than  the  ju- 
Bdictional  limit;  and  a  question  not 
ising  on  the  face  of  the  bill  as  to  how 
,e  taxes,  when  collected,  would  be  din- 
>8ed  of,  and  in  what  proportions  and 
Dounts  they  would  be  parceled  out  to 
terested  municipalities,  is  immaterial, 
linois  Cent  R.  Co.  v.  Adams  (1901) 
L  Sup.  Ct  251,  180  U.  S.  28,  45  L. 
i.  410. 

A  suit  to  enjoin  the  enforcement  of 
tax  levied  on  lands  under  authority  of 
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a  state  by  the  sale  of  timber  from  such 
lands,  where  it  is  not  alleged  that  the 
tax  is  illegal,  but  merely  that  it  was 
erroneously  levied,  is  not  a  suit  to  re- 
move a  cloud  on  title,  and  the  amount 
involved  for  the  purpose  of  determin- 
ing the  jurisdiction  of  a  federal  court 
is  the  amoimt  of  the  tax,  and  not  the 
value  6t  the  land.  Douglas  Co.  v. 
Stone  (1903)  24  S.  Ct  843,  191  U.  S. 
557,  48  L.  Ed.  301,  affirming  decree  (C. 
C.  1901)   110  Fed.  812. 

A  suit  to  enjoin  the  collection  of  tax- 
es on  the  property  of  an  educational 
institution  on  the  ground  of  a  perpet- 
ual contract  of  exemption  from  taxa- 
tion, protected  from  impairment  by  the 
contract  clause  of  the  Constitution,  in- 
volves the  amount  essential  to  sustain 
the  original  jurisdiction  of  a  circuit 
court,  where  the  contract  right  exceeds 
in  value  that  amount,  although  the  par- 
ticular tax  assessed  and  levied  is  less 
than  that  sum.  Berryman  v.  Board  of 
Trustees  of  Whitman  College  (1912) 
32  Sup.  Ct.  147,  149,  222  U.  S.  334, 
56  L.  Ed.  225. 

In  a  suit  by  a  taxpayer  to  enjoin  a 
city  from  issuing  bonds  claimed  to  be 
in  excess  of  the  constitutional  limit  of 
its  indebtedness,  the  power  of  the  city 
to  issue  such  bonds  is  the  matter  in 
dispute  for  the  purpose  of  determining 
whether  the  amount  or  value  in  con- 
troversy is  sufficient  to  give  a  federal 
court  jurisdiction,  and  not  the  tax  to 
which  complainant  would  be  subjected. 
City  of  Ottumwa,  Iowa,  v.  City  Water 
Supply  Co.  (1902)  119  Fed.  315,  56 
C.  C.  A.  219,  59  L.  R.  A.  604. 

If  nonresident  taxpayers,  citizens  of 
different  states,  join  in  a  bill  to  enjoin 
the  enforcement  of  an  illegal  tax,  it 
seems  that  there  must  be  in  dispute 
as  to  each  complainant  the  requisite 
jurisdictional  amount  King  v.  Wilson 
(C.  C.  1871)  Fed.  Cas.  No.  7,810. 

The  criterion  of  jurisdiction  is  the 
amount  of  the  tax  in  dispute.  Wood- 
man V.  Ely  (C.  C.  1880)  2  Fed.  839. 

In  a  suit  to  enjoin  the  enforcement 
of  a  state  tax,  claimed  to  be  unconsti- 
tutional, the  subject  of  controversy  is 
not  limited  to  $500,  the  tax  imposed 
for  a  single  year;  nor  can  it  be  deter- 
mined, on  a  motion  to  dissolve  the  tem- 
porary injunction,  that  the  damages  will 
be  less  than  the  sum  required  to  give 
the  court  jurisdiction,  where  plaintiflF 
asks  to  be  relieved  from  threatened 
penalties  and  interference  with  its  busi- 
ness, the  damage  to  result  from  which 
it  places  at  $10,000.  American  Fer- 
tilizing Co.  V.  Board  of  Agriculture 
(C.  C.  1890)  43  Fed.  609,  11  L.  R.  A. 
179. 

The  jurisdiction  of  the  federal  court 
to  restrain  the  state  board  of  apprais- 
ers from  assessing  an  illegal  tax  against 
a  telegraph  company  in  several  counties 
is  not  defeated  by  the  fact  that  the  as- 
sessment does  not  reach  the  jurisdic- 
tional amount  in  any  single  county,  be- 
cause,   the    action    being    against    the 
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board  of  appraisers,  the  whole  amount 
to  be  certified  is  the  amount  in  contro- 
versy. Western  Union  Tel.  Co.  v.  Poe 
(O.  C.  1894)  61  Fed.  449. 

In  a  suit  in  the  federal  court  to  en- 
join an  assessment  under  a  law  alleged 
to  be  unconstitutional,  a  preliminary 
injunction  will  be  denied  where  it  ap- 
pears, by  uncontradicted  affidavits,  that 
the  increased  tax  thus  imposed  is  lerfs 
than  the  jurisdictional  amount,  though 
the  averments  of  the  bill  are  sufficient 
to  give  the  court  jurisdiction.  U.  S. 
Exp.  Co.  V.  Poe  (C.  O.  1894)  61  Fed. 
475. 

The  circuit  court  has  jurisdiction, 
where  the  citizenship  is  diverse,  of  a 
bill  by  a  telegraph  company  to  enjoin  a 
state  auditor  from  collecting  alleged  il- 
legal state  taxes,  and  from  certifying  to 
the  county  clerks  the  proportion  of  lo- 
cal taxes  to  be  collected  in  each  coun- 
ty, where  the  amount  claimed  to  be  due 
the  state  and  the  aggregate  amount  of 
such  local  taxes  each  exceeds  the  ju- 
risdictional amount.  Western  Union 
Tel.  Co.  V.  Norman  (C.  C.  1890)  77 
Fed.  13.  appeal  dismissed  (1896)  17 
Sup.  Ct.  1002,  41  L.  Ed.  1182. 

The  federal  courts  have  equity  juris- 
diction, on  the  ground  of  preventing 
multiplicity  of  suits  and  irreparable  in- 
jury, of  a  bill  by  a  telegraph  company  to 
enjoin  a  state  auditor  from  certifying 
to  the  county  clerics  the  proportions  of 
an  illegal  tax  to  be  collected  in  their 
several  counties,  though  such  local  tax- 
es, taken  separately,  are  less  than  the 
jurisdictional  amount    Id. 

In  a  suit  to  enjoin  the  enforcement  of 
an  ordinance  imposing  a  license  tax  on 
complainant's  business,  alleged  to  be 
prohibitory,  the  amount  in  controversy, 
for  the  purpose  of  determining  the  ju- 
risdiction of  a  federal  court,  is  the 
value  of  such  business.  Humes  v.  City 
of  Littie  Rock  (C.  C.  1898)  138  Fed. 
929. 

In  a  suit  to  enjoin  the  enforcement 
of  a  city  ordinance  alleged  to  impose  a 
tax  on  interstate  commerce,  federal  ju- 
risdiction was  determined  by  the  value 
of  the  right  to  be  protected,  and  not  the 
amount  of  the  tax  to  be  enjoined.  Jew- 
el Tea  Co.  v.  Lee's  Summit,  Mo.  (D. 
C.  1912)  198  Fed.  532. 

86. Trespass.— A  bill  by  the  own- 
er of  a  number  of  tugs  and  barges  em- 
ployed in  navigation  which  required 
them  to  pass  through  defendant's  ca- 
nal to  enjoin  defendant  from  enforc- 
ing certain  alleged  illegal  regulations 
and  charges  states  a  cause  of  action  in 
the  nature  of  a  continuing  trespass, 
and,  where  it  shows  that  complainant  is 
■  subjected  to  charges  owing  to  such  ex- 
actions amounting  to  some  $1,600  per 
year,  it  discloses  a  sufficient  amount  in 
dispute  to  give  a  federal  court,  jurisdic- 
tion. Chesapeake  &  Delaware  Canal 
Co.  V.  Gring  (1908)  159  Fed.  062,  86 
C.  C.  A.  SoO,  writ  of  certiorari  denied 
Gring  v.  Chesapeake  &  Delaware  Ca- 
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nal  Co.  (1908)  29  Sup.  Ct  682,  212  U. 
S.  571,  53  L.  Ed.  655. 

87. Unlawful    interference    with 

business. — Value  of  complainant's  right 
to  maintain  its  electric  plant  free  from 
interference  by  a  rival  company,  rather 
than  the  cost  of  removal  of  defendant's 
poles  and  wires,  interfering  with  com- 
plainant's, and  their  replacement,  is  the 
test  in  determining  whether  amount  in 
controversy  supports  jurisdiction  of 
federal  District  Court  of  a  suit  for  in- 
junction. Glenwood  Light  &  Water  Co. 
V.  Mutual  Light,  Heat  &  Power  Co. 
(1915)  36  Sup.  Ct  30,  239  U.  S.  121, 
60  L.  Ed.  — . 

Where  bondholders  of  a  corporation 
sued  to  restrain  strikers  from  inter- 
fering with  the  operations  of  the  cor- 
poration, the  amount  in  controversy 
was  the  value  of  the  bonds  held  by  the 
complainants,  which  were  being  jeop- 
ardized by  defendants'  acts.  Fortney  v. 
Carter  (1913)  203  Fed.  454.  121  C.  C. 
A.  514. 

In  a  suit  to  enjoin  defendants  from 
continuing  a  business  in  which  they 
have  engaged  in  violation  of  a  contract 
with  complainant,  the  amount  or  value 
in  dispute  for  jurisdictional  purposes  is 
the  value  of  the  object  to  be  gained  by 
the  suit,  and  not  the  amount  of  com- 
plainant's damages,  and  a  federal  court 
has  jurisdiction  where  the  value  of  the 
plant  owned  and  operated  by  defendants 
and  the  amoimt  of  the  business  done  by 
them  annually  largely  exceeds  the  ju- 
risdictional amount  American  Fish- 
eries Co.  V.  Lennen  (C.  C.  1902)  118 
Fed.  869. 

In  a  suit  to  restrain  certain  voluntary 
labor  organizations  and  officers  and 
members  of  the  same  from  interfering 
with  the  business  of  complainant,  the 
amount  in  dispute  for  the  purpose  of 
determining  the  jurisdiction  of  a  federal 
court  is  the  value  of  complainant's  right 
to  conduct  its  business,  and  an  allega- 
tion in  the  bill  that  complainant  will  be 
damaged  by  the  acts  of  defendants  in  a 
sum  exceeding  the  jurisdictional  amount 
is  sufficient  to  confer  jurisdiction. 
Rocky  Mountain  Bell  Telephone  Co.  v. 
Montana  Federation  of  Labor  (C.  0. 
1907)  156  Fed.  809. 

88.  Effect  of  counterclaim  and  cross- 
bill.— Where  the  issue  raised  by  a  coun- 
terclaim and  reply  exceeds  the  juris- 
dictional amount,  the  matter  in  dispute 
exceeds  that  sim:!,  although  the  original 
action  was  brought  for  a  less  sum. 
Clarkson  v.  Manson  (C.  C.  1880)  4  Fed. 
257;  Same  v.  Monson  (N.  Y.  1880)  60 
How.  Prac.  45,  reversing  (N.  Y.  1880) 
59  How.  Prac.  480. 

A  matter  in  dispute  exceeding  the  val- 
ue of  $2,000,  the  requisite  amount  at 
that  time,  was  presented  by  a  cross-bill 
which  sought  to  recover  a  balance  of 
$1,700  due  on  a  contract  for  the  ex- 
change of  soda  fountain  apparatus, 
where  the  original  bill,  which  was  dis- 
missed  on   complainant's  own  motion. 
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ked  for  the  cancellation  of  his  agree- 
»nt  to  pay  $2,025  in  consideration  of 
J  exchange.  Kirby  v.  American  Soda 
►untain  Co.  (1004)  24  S.  Ct.  619,  194 
S.  141,  48  L.  Ed.  911. 
1  cross  bill  filed  in  a  suit  in  the  Unit- 
States  circuit  court  should  be  dis- 
ssed  where  the  amount  claimed  in  the 
Lginal  bill  is  less  than  the  jurisdiction- 
amount.  Industrial  &  Mining  Guar- 
ty  Co.  V.  Electrical  Supply  Co. 
893)  58  Fed.  732,  7  C.  C.  A.  471. 
iVhen  the  plaintiff's  declaration,  in  an 
don  in  the  circuit  court,  shows  a  bal- 
ce  due  of  more  than  the  jurisdiction- 
amount,  there  is  no  lack  or  loss  of 
isdiction  by  reason  of  the  reduction 
the  recovery  below  such  amount  by 
counterclaim  for  recoupment,  of 
dch,  beyond  a  sum  which  would  not 
luce  his  claim  to  that  amount,  it  docs 
t  appear  that  the  plaintiff  had  knowl- 
je  before  bringing  suit.  Pickham  v. 
heeler-Bliss  Mfg.  Co.  (1897)  77  F. 
3,  23  C.  C.  A.  391,  affirming  judg- 
int  Wheeler  Bliss  Mfg.  Co.  v.  Pick- 
m  (C.  C.  1895)  69  Fed.  419,  certio- 
ri  denied  Pickham  v.  Wheeler-Bliss 
^g.  Co.  (1897)  18  S.  Ct  945,  168  U. 
708,  42  L.  Ed.  1211. 
K  defendant  who  pleads  a  counter- 
im  in  a  federal  court  is  estopped  to 
ay  jurisdiction  on  the  ground  that  the 
lount  in  dispute  is  insufficient.  O.  J. 
wis  Mercantile  Co.  v.  Klepner  (1910) 
6  Fed.  343,  100  C.  C.  A.  285,  writ 
certiorari  denied  (1910)  30  Sup.  Ct 
5,  216  U.  S.  620,  54  L.  Ed.  641. 
3tate  statutes  regulating  the  right  of 
t-off  may  be  effective  to  determine 
B  sum  or  value  of  "the  matter  in  dis- 
te"  in  the  suit  sought  to  be  removed, 
d  yet  not  operate  as  restrictions  im- 
sed  by  state  legislation  upon  the  ju- 
idiction  of  the  federal  court.  New 
►rk  I.  &  P.  Co.  V.  Milburn  Gin  &  Ma- 
ine Co.  (C.  C.  1888)  35  Fed.  225. 
SVhere  the  suit  is  one  appealed  from 
justice  to  the  state  circuit  court,  and 
fendant  files  there  a  plea  of  set-off, 
liming  $3,000  against  plaintiff,  but  un- 
r  the  statute  of  Tennessee  he  can  re- 
ver  no  more  than  $500  in  that  court, 
is  that  sum  which  is  "the  matter  in 
;pute,"  and  the  federal  court  can 
ve  no  jurisdiction.  Id. 
[n  a  suit  to  foreclose  a  mortgage  for 
,000,  where  a  lien  claimant  files  a 
>8s-bill  which  it  asks  to  have  fore- 
»sed,  the  amount  in  controversy  is  not 
lited  to  the  $1,000  demanded  in  the 
mplaint,  but  is  the  amount  of  the  Hen 
t  up  in  the  cross-bill.  Wolcott  v. 
rague  (C.  C.  1893)  55  Fed.  545. 
SVhere  one  sued  in  good  faith  for  a 
Qtract  price  in  excess  of  the  jurisdic- 
nal  amount,  and  defendant  proved  a 
t-off,  the  exact  amount  of  which 
dntiff  did  not  know  until  the  trial, 
»  court  was  not  deprived  of  jurisdic- 
>n,  by  the  reduction  of  plaintiff's  claim 
the  set-off  to  less  than  the  requisite 
m,  though  plaintiff's  counsel  admitted 
:er  the  evidence  was  in,  that  the  re- 


covery should  be  for  less  than  that 
sum.  Wheeler  Bliss  Mfg.  Co.  v.  Pick- 
ham (C.  C.  1895)  69  Fed.  419,  judg- 
ment affirmed  Pickham  v.  Wheeler-Bliss 
Mfg.  Co.  (1897)  77  Fed.  663,  23  C.  O. 
A.  391. 

A  counterclaim,  of  a  class  which  de- 
fendant is  required  by  local  statute  to 
present  in  the  original  action,  on  pain 
of  being  forever  barred  from  litigating 
it,  is  a  part  of  the  matter  in  dispute, 
and  is  to  be  added  to  the  sum  sued  for 
by  plaintiff,  in  determining  the  jurisdic- 
tional amount  Lee  v.  Continental  Ins. 
Co.  (C.  C.  1896)  74  Fed.  424. 

When  the  amount  claimed  exceeds  the 
jurisdictional  amount,  but  defendant 
sets  up  a  payment  reducing  the  sum 
below  that  amount,  the  court  has  ju- 
risdiction if,  in  order  to  ascertain  the 
amount  actually  in  controversy,  it  must 
consider  conflicting  testimony,  or  decide 
disputed  questions  of  law.  Stillwell- 
Bierce  &  Smith- Vaile  Co.  v.  Williamston 
Oil  &  Fertilizer  Co.  (C.  C.  1897)  80 
Fed.  68. 

A  plaintiff  cannot  confer  jurisdiction 
on  a  federal  court  of  an  action  on  ac- 
count for  the  price  of  goods  sold  by  ig- 
noring in  his  petition  a  credit  to  which 
the  defendant  is  entitled  on  the  account 
by  agreement  of  the  parties,  the  right 
to  which  is  in  fact  undisputed,  and 
which,  if  allowed,  reduces  tine  amount 
in  controversy  below  the  requisite  sum. 
Bedford  Quarries  Co.  v.  Welch  (C.  0. 
1900)  100  Fed.  513. 

The  court  is  not  deprived  of  jurisdic- 
tion of  an  action,  the  amount  claimed 
in  which  does 'not  exceed  the  jurisdic- 
tional amount,  by  the  filing  of  a  coun- 
terclaim for  a  sum  exceeding  the  aggre- 
gate amount  of  plaintiff's  claim  and  the 
jurisdictional  amount  Bennett  v.  For- 
rest (D.  C.  1895)  C9  Fed.  421. 

Where  in  the  District  Court  a  cross- 
complaint  is  tendered,  its  amount  may 
be  added  to  that  of  the  complaint  to 
make  up  the  jurisdictional  amount, 
whatever  the  state  of  the  complaint 
American  Sheet  &  Tin  Plate  Co.  v. 
Winzeler  (D.  C.  1915)  227  Fed.  321. 

A  counterclaim,  not  barred  unless 
pleaded  in  the  action,  could  not  be  add- 
ed to  claim  to  increase  amount  Fearon 
Lumber  &  Veneer  Co.  v.  Lawson 
(1915)  178  S.  W.  1121,  166  Ky.  123. 

89.  Effect    of    limitations.— After    a 

successful  plea  of  the  statute  of  Limi- 
tations to  a  part  of  plaintiff's  claim, 
judgment  may  be  rendered  for  the  bal- 
ance, though  it  is  less  than  the  amoimt 
necessary  to  give  the  court  jurisdiction, 
and  though  the  petition  on  its  face 
shows  that  the  part  of  the  claim  against 
which  the  statute  was  pleaded  was  bar- 
red at  the  commencement  of  the  ac- 
tion. Hardin  v.  Cass  County  (C.  C. 
1890)  42  Fed.  652. 

90.  Reduction  by  payment.— The  bond 
given  by  a  borrowing  stockholder  in  a 
building  and  loan  association  was  con- 
ditional for  the  payment  by  such  bor- 
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rower  of  monthly  installmenta  of  dues 
on  his  stock,  and  premium  and  interest 
on  the  loan  of  $2,000;  and  the  mort- 
gage securing  the  loan  provided  for  the 
sale  of  the  mortgaged  property  in  case 
of  default,  and  the  application  of  the 
proceeds,  after  paying  costs  and  attor- 
ney's fees,  to  the  payment  of  the  prin- 
cipal of  the  loan,  with  all  interest  and 
arrears  thereon,  together  with  the 
monthly  dues  upon  the  stock,  and  the 
unpaid  premiums  on  the  same.  Held, 
that  in  a  suit  brought  by  the  associa- 
tion to  foreclose  the  mortgage,  at  a 
time  when  the  stock  dues  in  arrears 
amounted  to  over  $200,  the  amount  in 
dispute  exceeded  the  jurisdictional  sum 
and  was  sufficient  to  give  a  federal 
court  jurisdiction.  There  being  no  re- 
quirement in  the  contract  that  on  such 
foreclosure  the  borrower  should  sur- 
render his  stock,  the  fact  that  in  his 
answer  he  asked  that  this  be  done,  as 
permitted  by  the  by-laws,  and  the  value 
of  the  stock  credited  on  his  loan,  by 
which  the  amount  remaining  due  was 
reduced  below  the  required  amount, 
could  not  affect  the  jurisdiction  of  the 
court.  Turner  v.  Southern  Home  Build- 
ing &  Loan  Ass'n  (1900)  101  Fed.  308, 
41  C.  C.  A.  379. 

Where  the  complaint  or  declaration 
alleges  a  claim  within  the  jurisdiction 
of  the  court,  and  the  trial  develops  a 
substantial  controversy  or  dispute  over 
such  claim,  the  jurisdiction  will  not  be 
defeated  by  proof  of  partial  payment  of 
the  demand,  especially  if  there  is  an  is- 
sue upon  such  payment;  but,  where  the 
plaintiff  by  written  statement  of  the 
facts  presented  at  the  trial  admits  that 
before  suit  brought  the  claim  was  paid, 
except  a  balance  less  than  $500,  the 
case  will  be  dismissed  for  want  of  ju- 
risdiction, on  motion  of  defendant,  or  by 
the  court  sua  sponte.  Lozano  v. 
Wehmer  (C.  C.  1885)  22  Fed.  755. 

91.  Fictitious   or   colorable   claims^* 

The  jurisdictional  amount  averred  in  a 
bill  filed  in  a  federal  court  to  enjoin 
ticket  brokers  from  dealing  in  non- 
transferable reduced  rate  excursion 
tickets  cannot  be  deemed  colorable  and 
fictitious  when  considered  with  the 
averments  as  to  the  large  number  of 
such  tickets  issued,  the  recurring  oc- 
casions for  their  issuance,  the  magni- 
tude of  the  wrong  dealings  by  the  de- 
fendants, the  cost  and  risk  incurred  by 
the  steps  necessary  to  prevent  their 
wrongful  use,  the  injurious  effect  up- 
on the  revenue  of  the  complaining  rail- 
road company,  and  the  operation  of  the 
illegal  dealing  in  such  tickets  upon  the 
company's  right  to  issue  them  in  the 
future,  coupled  with  the  admissions  in 
the  answer  that  defendants  had  not 
only  in  the  past  dealt  in  such  tickets, 
but  intended  to  carry  on  the  business 
as  to  all  future  issues.  IHtterman  v. 
Louisville  &  N.  R.  Co.  (1907)  28  S. 
Ct.  91,  207  U.  S.  205,  52  L.  Ed.  171, 
12    Ann.    Cas.    G93,    afiSrmlng    decree 
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Louisville  &  N.  R.  Co.  v.  Bitterman 
(1906)   144  Fed.  34,  75  C.  C.  A.  192. 

Where  the  actual  matter  in  contro- 
versy is  inadequate  in  value  to  confer 
jurisdiction,  and  the  additional  amount 
required  for  that  purpose  is  attempted 
to  be  supplied  by  setting  up  a  claim  for 
something  easily  susceptible  of  proof, 
if  made  in  good  faith,  but  in  support 
of  which  no  proof  is  offered  and  no 
satisfactory  explanation  given,  or  by 
adding  a  claim  for  which  the  law  gives 
no  right  of  action,  such  a  claim  must 
be  held  to  be  fictitious,  and  to  have 
been  made  for  the  purpose  of  perpe- 
trating a  fraud  upon  the  jurisdiction 
of  the  court.  Bank  of  Arapahoe  v. 
David  Bradley  &  Co.  (189G)  72  Fed. 
807,  19  C.  C.  A.  200. 

Since  a  plaintiff  cannot  remove  a  suit 
to  the  federal  court  the  demand  in  his 
declaration  in  the  state  court  for  a 
sum  exceeding  $2,000  cannot  constitute 
a  colorable  enlargement  for  the  pur- 
pose of  establishing  federal  jurisdic- 
tion. Hayward  v.  Nordberg  Mfg.  Co. 
(1898)  85  Fed.  4,  29  C.  C.  A.  438. 

What  would  be  a  colorable  enlarge- 
ment of  a  demand,  where  the  law  gives 
no  fixed  rule,  depends  on  the  facts  of 
the  particular  case.     Id. 

Whether  plaintiff's  demand  for  dam- 
ages was  colorable  and  exaggerated,  to 
confer  jurisdiction  on  the  court,  pre- 
sents a  question  for  the  court  to  de- 
cide, which,  if  proper  to  submit  to  the 
jury,  should  be  submitted  as  to  the 
facts,  and  separate  from  the  merits. 
Mexican  Cent.  Ry.  Co.  v.  Glover  (1901) 
107  Fed.  356,  46  C.  C.  A.  334. 

Even  in  actions  of  tort,  if  it  appears 
clearly  from  plaintiff's  own  statement 
or  the  testimony  of  his  witnesses  that 
a  verdict  for  the  jurisdictional  amount 
would  be  so  excessive  as  to  require  the 
court  to  set  it  aside,  and  grant  a  new 
trial,  it  is  its  duty  to  dismiss  the  case 
for  the  want  of  jurisdiction.  Maxwell 
V.  Atchison,  T.  &  S.  F.  R.  Co.  (C.  C. 
1888)  34  Fed.  286. 

It  is  the  matter  in  dispute  which 
controls  the  question  of  jurisdiction, 
and  parties  may  not  make  up  simulated 
matters  of  controversy  to  give  juris- 
diction, nor  confer  jurisdiction  by 
merely  claiming  a  sum  above  the  juris- 
dictional amount,  when  in  fact  the  true 
amount  is  less.  Edwards  v.  Bates 
County  (C.  C.  1893)  55  Fed.  436,  439, 
reversed  (1806)  16  Sup.  Ct  967,  163 
U.  S.  269,  41  L.  Ed.  155. 

When  it  appears  from  the  plaintiff's 
own  testimony  that  one  of  the  causes 
of  action  pleaded  never  had  any  exist- 
ence, and  the  remaining  matters  are 
not  of  sufficient  value  to  support  the 
jurisdiction,  the  case  must  be  dismiss- 
ed. Horst  V.  Merkley  (G.  O.  1894)  59 
Fed.  502. 

It  seems  that  since  Act  March  3, 
1875,  the  court  is  not  concluded  on 
the  question  of  jurisdiction  by  the 
amount  laid  in  the  complaint,  and,  if 
at  the  trial  that  au^ount  should  appear, 
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from  the  testimony  of  plaintiff  and  his 
witnesses,  to  have  been  laid  beyond 
his  reasonable  expectation  of  recovery 
the  action  should  be  dismissed.  Hol- 
den  V.  Utah  &  M.  Machinery  Co.  (C.  C. 
1807)  82  Fed.  209,  writ  of  error  dis- 
missed (1899)  97  Fed.  983,  38  C.  C. 
A.   692. 

The  relief  sought  by  a  bill  was  the 
tearing  down  and  rebuilding  of  a  wall 
on  defendant*s  lot,  alleged  to  encroach 
apon  complainant's  building  on  the  ad- 
joining lot  by  reason  of  being  out  of 
plumb,  and  the  recovery  of  damages 
for  injury  caused  thereby  to  complain- 
ant's building.  The  evidence  taken  on 
an  issue  joined  on  a  plea  to  the  juris- 
diction of  the  court  showed  that  the 
removal  and  rebuilding  of  defendant's 
wall  would  cost  not  less  than  $900,  and 
complainant  laid  the  damages  for  in- 
jury to  his  building  at  more  than  the 
jurisdictional  amount  Held  that,  in 
the  absence  of  evidence  showing  such 
claim  to  be  colorable  or  fictitious,  the 
matter  in  dispute  exceeded  the  requir- 
ed sum.  Von  Schroeder  v.  Brittan 
(C.  C.  1899)  93  Fed.  9. 

In  suits  for  damages,  federal  courts 
are  required  to  take  note  of  the  fact, 
when  it  is  a  fact,  that  the  plaintiff  can- 
not, under  the  allegations  of  his  peti- 
tion, possibly  recover  as  much  as  the 
jurisdictional  amount,  and  the  allega- 
tions as  to  the  quantum  of  damages 
must  in  such  case  be  rejirarded  as 
merely  colorable,  and  made  solely  for 
the  purpose  of  stating  a  case  appar- 
ently within  the  jurisdiction  of  the  fed- 
eral court  as  to  amount.  Clement  v. 
Louisville  &  N.  R.  Co.  (C.  C.  1907)  153 
Fed.  979. 

See,  also,  notes  under  §  1019,  post. 

(E)  Aggregation  or  joinder  of  claims 

92.  Common  Interest  of  several 
plaintlfFs.^Where  the  heirs  of  a  de- 
ceased intestate  bring  suit  against  an 
administrator  under  one  title  and  for 
a  common  undivided  interest,  the  cir- 
cuit court  will  have  jurisdiction,  though 
the  amount  which  on  division  would 
come  to  each  heir  may  be  less  than  the 
jurisdictional  minimum.  Shields  v. 
Thomas  (1854)  58  U.  S.  (17  How.)  3, 
15  L.  Ed.  93;  Prince  v.  Towns  (C.  C. 
1887)  33  Fed.  161. 

Damages  may  be  aggregated  to  make 
up  the  amount. requisite  to  jurisdiction 
of  a  federal  court,  where  persons  join- 
ing in  the  suit  have  a  common  and  un- 
divided interest  in  the  amount  involved. 
Sioux  Falls  Nat.  Bank  v.  Swenson  (O. 
C.  1892)  48  Fed.  621,  625,  affirmed 
Dakota  Nat.  Bank  v.  Same  (C.  C. 
1891)  48  Fed.  626;  Nolen  v.  Riechman 
(D.  C.  1915)  225  Fed.  812. 

A  suit  by  a  transferee  of  bonds  and 
coupons  ''does  not  really  and  substan- 
tially involve  a  dispute  or  controversy 
within  the  jurisdiction"  if  the  amount 
necessary  to  give  jurisdiction  to  the 
court  is  made  up  by  uniting  in  his 
hands  the  bonds  or  coupons  of  owners 


who  separately  had  less  than  the  juris- 
dictional amount.  Waite  v.  City  of 
Santa  Cruz  (1902)  22  S.  Ct.  327,  184 
U.  S.  302,  46  L.  Ed.  552,  reversing 
judgment  City  of  Santa  Cruz  v.  Waite 
(1809)  98  Fed.  387,  39  C.  C.  A.   106. 

The  value  of  the  matter  in  dispute 
in  a  suit  to  set  aside  judgments  of  a 
probate  court  establishing  claims 
against  a  decedent's  estate,  which  are 
a  lien  on  his  real  property,  on  the 
ground  that  they  were  fraudulently  ob- 
tained by  defendants  acting  in  con- 
cert, is  the  aggregate  amount  of  the 
claims  allowed  in  furtherance  of  the 
unlawful  combination.  McDaniel  v. 
Traylor  (1905)  25  Sup.  Ct.  369,  373, 
196  U.  S.  415,  49  L.  Ed.  533;  Id.  (1909) 
29  Sup.  Ct.  343,  344,  212  U.  S.  428, 
53  L.  Ed.  584. 

The  undivided  interests  of  joint  own- 
ers and  holders  of  the  bonds  and  cou- 
pons on  which  suit  is  brought  may  be 
united  for  the  purpose  of  making  up 
the  amount  necessary  to  give  jurisdic- 
tion to  a  federal  court  Green  County, 
Ky.,  V.  Thomas'  Ex'r  (1909)  29  S.  Ct 
168,  211  U.  S.  598,  53  L.  Ed.  343,  af- 
firming judgment  Thomas  v.  Green 
County  (1908)  159  Fed.  339,  89  C.  C. 
A.  405. 

All  the  insurers  of  property  damag- 
ed by  fire  joined  in  the  submission  to 
arbitration,  and  afterwards  joined  in 
the  bill  to  set  aside  the  award.  As  the 
proportional  liability  of  some  of  them, 
under  the  award,  was  less  than  the 
jurisdictional  amount,  the  court  dis- 
missed the  bill  as  to  them.  Held,  that 
this  was  error,  for  the  controversy  was 
single;  the  amount  in  controversy  be- 
ing the  amount  of  the  award.  Hartford 
Fire  Ins.  Co.  v.  Bonner  Mercantile  Co. 
(1893)  56  Fed.  378,  5  C.  C.  A.  524,  mod- 
ifying decree  (C.  C.  1890)  44  Fed.  151. 

In  a  suit  to  enforce  a  lien  claimed  to 
have  been  given  by  a  contract,  to  se- 
cure advances  made  thereunder,  and 
also  damages  for  its  breach,  the  ag- 
gregate amount  of  such  advances  and 
damages  claimed  in  good  faith  consti- 
tutes the  amount  in  controversy  for 
the  purpose  of  the  jurisdiction  of  a 
federal  court,  and  it  is  immaterial  to 
such  question  that  the  contract  as  con- 
strued by  the  court  gave  a  lien  only 
for  the  advances,  which  were  less  than 
the  jurisdictional  amount.  Lilienthal 
V.  McCormick  (1902)  117  Fed.  89,  54 
C.  C.  A.  475. 

In  a  suit  by  the  owners  of  separate 
lots,  who  derive  title  from  a  common 
grantor,  to  quiet  their  title  as  against 
a  defendant  who  claims  to  own  all  the 
lots,  the  amount  in  controversy  is  the 
value  of  all  the  lots  owned  by  the  com- 
plainants, and  not  the  value  of  sepa- 
rate lots  of  each.  Lovett  v.  Prentice 
(C.  C.  1890)  44  Fed.  459. 

Where  life  tenants  and  remainder- 
men join  as  plaintiffs  in  a  bill  seeking 
an  injunction  against  threatened  injury 
to  the  corpus  of  the  estate,  the  amount 
of  their  joint  interest   is   the   test   of 
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jurisdiction.  Herbert  v.  Rainey  (C.  C. 
18J>2)  54  Fed.  248,  decree  affirmed 
Rainey  v.  Herbert  (1893)  55  Fed.  443, 
5  C.  C.  A.  183. 

In  a  suit  by  a  school  building  con- 
tractor to  settle  liens  and  recover  the 
balance  due  under  the  contract  as  pro- 
vided by  Act  La.  No.  167  of  1912,  the 
total  amount  of  claims  filed  against  the 
contractor's  bond  being  in  excess  of 
$3,000,  such  claims  might  be  consider- 
ed as  the  matter  in  controversy  for 
the  purpose  of  establishing  federal  ju- 
risdiction. John  W.  Hood  &  Co.  v. 
Board  of  School  Directors  of  Tangipa- 
hoa Parish  (D.  C.  1914)  210  Fed.  384. 

In  a  suit  by  a  part  of  the  distributees 
and  heirs  at  law  of  an  intestate  against 
his  administrator,  whether  the  amount 
involved  was  sufficient  to  give  jurisdic- 
tion to  the  United  States  circuit  court 
should  be  determined  by  the  amount  of 
the  fund  in  the  hands  of  the  adminis- 
trator for  distribution,  and  not  by  the 
separate  sums  decreed  to  the  several 
distributees.  Thornton  v.  Tyson  (1891) 
95  Ala.  589,  10  South.  639. 

93.  Distinct  demands  by  several 
pialntiffs.— In  a  suit  by  a  railroad  com- 
pany against  officers  of  several  coun- 
ties to  avoid  assessments  and  taxes 
levied  on  its  lands,  the  amount  involved 
cannot  be  brought  within  the  jurisdic- 
tion of  the  circuit  court  by  taking  the 
aggregate  of  the  sums  involved  as  to 
each  defendant;  but  the  jurisdiction  as 
to  each  must  be  determined  by  the 
amount  in  controversy  between  him 
and  the  railroad  company.  Walter  v. 
Northeastern  R.  Co.  (1893)  147  U.  S. 
370,  13  Sup.  Ct.  348,  37  L.  Ed.  206; 
Keels  V.  Central  R.  Co.  (1893)  147  U. 
S.  374,  13  Sup.  Ct.  350,  37  L.  Ed.  206; 
Northern  Pac.  R.  Co.  v.  Walker  (1893) 
148  U.  S.  391,  13  Sup.  Ct.  650,  37  L. 
Ed.  494. 

Where  a  number  of  separate  proper- 
ty owners  join  in  a  suit  to  restrain  the 
collection  by  a  city  of  special  taxes  as- 
sessed upon  their  separate  lots,  and  to 
recover  back  certain  parts  of  the  as- 
sessments already  paid  by  them  re- 
spectively, the  jurisdictional  amount, 
on  an  appeal  to  the  supreme  court,  is 
to  be  determined,  not  by  the  aggregate 
of  all  the  assessments,  but  by  the 
amount  assessed  against  the  property 
of  each  individual  owner;  and,  if  some 
of  such  amounts  are  less  than  the  ju- 
risdictional sum,  the  appeal  must  be 
dismissed  as  to  them.  C'ity  of  Ogden 
City  V.  Armstrong  (1897)  18  S.  Ct  98, 
168  U.  S.  224,  42  L.  Ed.  444,  affirming 
judgment  Armstrong  v.  Ogden  City 
(1895)  43  Pac.  119,  12  Utah,  476. 

Distinct  and  separate  interests  of 
complainants  in  a  suit  for  relief  against 
assessments,  whether  they  have  been 
made  or  merely  threatened,  cannot  be 
united  for  the  purpose  of  making  up  the 
amount  necessary  to  give  jurisdiction 
to  a  circuit  court  of  the  United  States. 
Wheless  v.  St.  Louis  (1901)  21  Sup.  Ct. 
402,  403,  180  U.  S.  379,  45  L.  Ed.  583. 
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The  amount  of  all  the  judgments 
against  a  municipality  concerning 
which  relief  was  sought,  and  which 
were  directly  adjudicated  to  be  barred 
by  the  statute  of  limitations,  and  not 
simply  the  judgment  fund  in  the  hands 
of  the  treasurer,  is  the  amount  in  con- 
troversy, for  the  purpose  of  a  writ  of 
error  from  the  federal  Supreme  Court 
to  a  territorial  Supreme  Court,  to  re- 
view a  judgment  denying  relief  by 
mandamus,  where  the  prayer  was  for  a 
continuous  levy  of  taxes  by  the  munici- 
pal officers  for  the  amount  permitted 
by  law  annually  to  be  applied  in  pay- 
ment of  the  judgments.  Beadles  v. 
Smyser  (1908)  28  S.  Ct.  522,  209  U.  S. 
393,  52  L.  Ed.  849,  reversing  judg- 
ment (1906)  87  Pac.  292,  K  Okl.  162. 

Members  of  a  chamber  of  commerce 
cannot  unite  their  individual  assess- 
ments to  confer  jurisdiction  on  the  fed- 
eral District  Court  to  prevent  the  col- 
lection of  such  taxes  as  illegal.  Rog- 
ers V.  Hennepin  County  (1916)  36  Sup. 
Ct  217,  239  U.  S.  621,  60  L.  Ed.  — . 

A  statute  of  Colorado  provides  that 
"shareholders  in  banks  *  *  *  shall 
be  held  individually  responsible  for 
debts  ♦  ♦  ♦  of  said  associations  in 
double  the  amount  of  the  par  value  of 
the  stock  owned  by  them  respectively.** 
Held,  that  the  remedy  of  creditors  of 
such  corporations  under  this  statute, 
unless  in  exceptional  cases  requiring 
an  accounting,  is  at  law  only,  and  that 
the  claims  of  creditors  against  share- 
holders are  several,  and  cannot  be 
joined  in  one  action  to  make  up  the 
amount  required  to  give  jurisdiction  to 
the  United  States  circuit  court  Auer 
V.  Lombard  (1896)  72  Fed.  209,  19 
C.  C.  A.  72. 

Where,  in  suit  to  restrain  the  en- 
forcement of  a  franchise  tax  against  a 
corporation  amounting  to  about  $3,- 
000,  it  was  averred  that  ^1,117.04  of 
such. amount  was  claimed  by  the  state 
and  the  balance  by  the  counties,  cities, 
and  towns  for  local  purposes,  and  the 
bill  was  not  sustainable  in  so  far  as  it 
affected  the  amount  claimed  by  the 
state  on  the  ground  that  the  suit  was 
really  against  the  state,  which  could 
not  be  sued  without  its  consent,  and 
since  the  claims  could  not  be  aggre- 
gated, the  amount ;  of  the  tax  in  con- 
troversy which  remained  was  insuffi- 
cient to  confer  jurisdiction  on  the  fed- 
eral courts.  Coulter  v.  Fargo  (1904) 
127  Fed.  912,  62  C.  C.  A.  444. 

Where  a  number  of  complainants, 
each  claiming  a  separate  tract  of  land, 
although  under  the  same  act,  onite  in 
a  suit  to  establish  their  claims,  their 
causes  of  action  are  separate,  and  the 
value  of  the  lands  cannot  be  aggregat- 
ed to  give  jurisdiction.  Bateman  v. 
Southern  Oregon  Co.  (1914)  217  Fed. 
933,  133  C.  C.  A.  605. 

When  claims  are  not  of  sufficient 
amount  to  give  a  court  jurisdiction  if 
suits  are  severally  brought,  a  court 
will    not   gain   jurisdiction   by  joining 
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them  with  other  claims  sufficient  in 
amount.  Srhulenbexg-Boeckeler  Lum- 
ber Co.  T,  Town  of  Hay  ward  (C.  C. 
18S4)  20  Fed.  422. 

Separate  claims  cannot  be  joined  in 
order,  by  their  aggregate  amount,  to 
confer  juristUction,  though  a  joinder  be 
authoriaed  liy  state  statute.  Holt  v. 
Bergovin  (C  C.  1894)  60  Fed.  1. 

A  creditors*  bill  cannot  be  maintain- 
ed, by  several  complainants  holding  in- 
dependent demands  against  the  debtor 
for  less  than  the  requisite  amount, 
though  the  aggregate  of  all  the  de- 
mands exct>eds  such  amount.  Putney 
T,  Whitmire  (C.  C.  1895)  66  Fed.  385. 

Under  the  settled  rule  that  distinct 
demands  or  liabilities  cannot  be  aggre- 
gated for  tbe  purpose  of  making  up  the 
amount  necessary  to  give  jurisdiction, 
dthou\h  Huch  rights  or  liabilities  arise 
out  of  the  same  transaction,  the  own- 
ers in  severalty  of  lots  abutting  on  a 
dty  street  cannot  by  joining  as  com- 
plainants maintain  a  suit  in  a  federal 
court  to  enjoin  the  city  from  making 
an  assessment  against  such  lots,  where 
the  assessment  against  the  property  of- 
no  one  complainant  will  equal  the  ju- 
risdictional amount;  and  the  rule  is  the 
s^ime  whether  the  assessment  has  been 
levied,  o?  is  merely  threatened.  Whe- 
lesa  V,  City  of  St  Louis  (C.  0.  1899) 
96  Fed.   S(ii3. 

Liitidownors  whose  property  is  injur- 
ed by  the  overflow  of  a  stream,  caused 
by  its  unlawful  or  negligent  obstruc- 
tion by  defendant,  may  unite  in  a  suit 
for  injunctive  relief  in  a  federal  court 
o!  equity,  provided  the  injury  to  each 
of  the  Buveral  complainants  reaches  the 
jurisdictional  amount.  Hagge  v.  Kan- 
sas City  S.  Ry.  Co.  (C.  C.  1900)   104 

Fed.  srn. 

Severat    taxpayers    cannot    unite    in 
one  suit,    each   having  a   separate  de- 
maid  to   recover  back   the   taxes   paid 
bj  them    so   as   to  confer  jurisdiction 
on  the  court  by  aggregating  their  de- 
maiids  to  make  the  amount  in  contro- 
rersy   within    the    cognizance    of   such 
court;   eiich  person  having  a  separate 
and  distinct  demand  in  which  the  oth- 
ers are  in  no  way  interested.    Risley  v. 
Citj  of  Utjca  (O.  C.  1910)  179  Fed.  875. 
Wb^rti  the  interests  of  the  plaintiffs 
t>r  conipiainants  in  a  suit  are  separate 
Jtnd   distinct,  as  shown  by  their  plead- 
w'S'r   although  of  the  same  general  char- 
actei-,    their  claims  cannot  be  aggregat- 
^    ^^      make    the   requisite   amount   to 
S^^         a.      federal      court     jurisdiction. 
^mt^m^n    Y,    Geary    (D.   C.   1913)    204 

(J  *^*^^al  court  held  without  jurisdic- 
^j  *^^     snit  by  purchasers  from  com- 

^^  "^^udor  to  recover  purchase  mon- 
th«*^^*^  impress  land  with  a  lien,  where 
l^  *^lsi.i.m  of  each  purchaser  was  for 
ha^  ttimn  $3,000.  Howard  v.  Linn- 
tJ^^      Orchard  Co.   (D.   C.   1913)  228 

£^\L  ^^^^tion  for  removal  to  the  federal 
^^^  of  an  action  by  the  state  as  trus- 


tee for  depositors  on  the  bank  exam- 
iner's bond,  held  properly  denied, 
though  the  sum  sued  for  exceeded  $3,- 
000,  and  diversity  of  citizenship  exist- 
ed, where  the  claim  of  no  individual 
depositor  amounted  to  $3,000.  State  v. 
Title  Guaranty  &  Surety  Co.,  of  Scran- 
ton,  Pa.  (Idaho,  1915)  152  P.  189. 

94.  Separate  claims  by  single  plain- 
tiff.—The  amount  in  dispute  is  the  sum 
of  the  claims  in  all  the  counts  upon 
causes  of  action  which  are  properly 
joined.  Heffner  v.  Gwynne-Treadwell 
Cotton  Co.  (1908)  160  Fed.  635,  87  C. 
C.  A.  606;  Yates  v.  Whyel  Coke  Co. 
(1915)  221  Fed.  603,  137  C.  C.  A.  327; 
Judson  V.  Macon  County  (C.  C.  1872) 
Fed.  Cas.  No.  7,568;  Stanley  v.  Board 
of  Sup'rs-  of  Albany  County  (C.  C.  1883) 
15  Fed.  483;  Hartford  Fire  Ins.  Co.  v. 
Erie  R.  Co.  (C.  C.  1909)  172  Fed.  899; 
Spokane  Valley  Land  &  Water  Co.  v. 
Kootenai  County,  Idaho  (D.  C.  1912) 
199  Fed.  481. 

Where  several  actions  in  the  state 
court  between  the  same  parties  aggre- 
gate over  $3,000,  though  each  is  for  less 
than  $500,  and  all  depend  on  the  same 
facts,  and  by  stipulation  judgment  is  en- 
tered in  all  in  accordance  with  the  result 
of  one,  a  single  suit  in  equity  to  enjoin 
enforcement  of  aU  of  them  for  fraud  in- 
volves the  jurisdictional  amount  requir- 
ed to  warrant  removal  to  the  federal 
court.  MarshaU  v.  Holmes  (1891)  12 
Sup.  Ct.  62,  64,  141  U.  S.  589,  35  L. 
Ed.  870. 

In  a  suit  against  auditors  of  several 
counties  to  avoid  assessments  and  tax- 
es levied  on  complainant*s  land,  the 
amount  involved  cannot  be  brought 
within  the  jurisdiction  of  a  federal  court 
by  taking  the  aggregate  of  the  sums 
involved  as  to  each  defendant,  but  the 
jurisdiction  as  to  each  must  be  deter- 
mined by  the  amount  in  controversy  be- 
tween him  and  complainant.  NoTthern 
Pac.  R.  Co.  V.  Walker  (1893)  13  Sup. 
Ct.  650,  148  U.  S.  391,  37  L.  Ed.  494. 

A  federal  court  has  no  jurisdiction  of 
a  suit  by  a  telegraph  company  against 
the  clerks  of  different  counties  to  enjoin 
the  collection  of  taxes-  on  its  line  in 
each  of  such  counties,  when  the  bill 
does  not  show  that  the  amount  of  any 
one  of  the  district  county  assessments 
equals  the  jurisdictional  amount.  Fish- 
back  V.  Western  Union  Tel.  Co.  (1896) 
161  U.  S.  96,  16  Sup.  Ct.  506,  40  L.  Ed. 
630. 

Jurisdiction  cannot  be  conferred  on  a 
court  to  enjoin  the  collection  of  taxes 
assessed  in  several  parishes  by  joining 
in  one  bill,  against  the  different  col- 
lectors, the  whole  amount  of  such  tax- 
es; the  separate  assessments  not  being 
sufficient  to  give  jurisdiction.  Citizens* 
Bank  of  Louisiana  v.  Cannon  (1896) 
17  Sup.  Ct.  89,  164  U.  S.  319,  41  L.  Ed. 
451. 

The  aggregate  sum  of  the  possible 
penalties  sued  for  in  several  actions 
brought  by  the  United  States*  against 
a  carrier  under  Act  June  29,  1906,  post, 
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S  8651,  requiring  the  unloading  of  live 
Btock  during  transit,  and  consolidated, 
is  the  amount  in  dispute  for  the  purpose 
of  sustaining  the  appellate  jurisdiction 
of  the  federal  Supreme  Court.  Balti- 
more &  O.  S.  W.  R.  Co.  V.  U.  S.  (1911) 
31  Sup.  Ct.  3G8,  220  U.  S.  94,  55  L. 
Ed.  384,  modifying  judgment  U.  S.  v. 
Baltimore  &  O.  S.  W.  R.  Co.  (1908)  159 
Fed.  33,  86  C.  C.  A.  223. 

The  United  States  courts  in  the  In- 
dian Territory  had  jurisdiction  in  civil 
cases  of  an  action  for  killing  stock 
when  the  total  amount  claimed  exceeded 
the  required  amount,  though  the  value 
of  each  animal  was  less  than  that  sum. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Washington 
(1892)  49  Fed.  347,  1  C.  C.  A.  286. 

A  suit  was  brought  in  the  circuit 
court  to  enforce  collection  of  four  prom- 
iissory  no^es,  and  to  foreclose  four 
mortgages  securing  such  notes*  separate- 
ly, on  separate  pieces  of  real  estate; 
all  the  notes  and  mortgages  being  made 
by  the  same  person.  The  sum  claimed 
on  each  note  was  less  than  the  juris- 
dictional amount,  but  the  aggregate  of 
the  notes  exceeded  that  sum.  No  ob- 
jection on  the  ground  of  multifarious- 
ness was  made  until  the  filing  of  the 
master's  report,  when  an  exception  was 
taken  on  the  ground  that  the  court  had 
no  jurisdiction,  because  the  sum  claimed 
on  each  cause  of  action  was  less  than 
the  requisite  amount.  Held,  that  the 
objection  was  waived  by  failure  to  make 
it  in  the  pleadings,  and  the  jurisdiction 
should  be  sustained.  Fitchett  v.  Blows 
(1896)  74  Fed.  47,  20  C.  C.  A.  286. 

A  federal  court  has*  jurisdiction  of  an 
fiction  to  recover  on  coupons  from  mu- 
nicipal bonds  aggregating  in  amount 
over  the  jurisdictional  amount,  exclu- 
sive of  interest,  where  the  claim  is  made 
in  good  faith,  although  a  plea  of  limita- 
tions is  sustained  as  to  some  of  the 
coupons  sued  on,  which  reduces  the 
amount  of  recovery  below  that  sum. 
Board  of  Com'rs  of  Kearny  County, 
Kan.,  V.  Vandriss  (1902)  115  Fed.  866, 
53  C.  C.  A.  192,  writ  of  certiorari  denied 
(1902)  23  Sup.  Ct  843,  187  U.  S.  642, 
47  L.  Ed.  346. 

Three  suits  were  brought  in  a  state 
court  by  the  same  plaintiffs,  citizens  of 
one  state,  against  the  sume  defendant, 
a  citizen  of  another  state,  on  three  notes 
of  the  latter  given  for  parts  of  the  same 
consideration,  and  each  for  less  than 
the  jurisdictional  amount,  and  the  same 
defense  existed  to  and  was  pleaded 
against  all  the  notes.  Held,  that  a 
judprnent  in  one  suit  would  constitute  an 
estoppel,  and  be  decisive  of  the  others, 
and  that  therefore  the  matter  in  dis- 
pute in  each  suit  exceeded  the  requisite 
sum,  so  that  any  one  or  all  of  the  suits 
might  be  removed  to  the  federal  courts 
under  18  Stat.  470.  Anderson  v.  Ger- 
ding  (C.  C.  1879)  Fed.  Cas.  No.  356. 

An  action  may  be  maintained  in  the 
federal  courts  where  the  sum  or  value 
of  the  matter  in  dispute,  or  money 
sought    to   be    recovered,    exceeds   the 
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statutory  amount,  although  the  com- 
plaint contain  distinct  demands  or  caus- 
es of  action  of  les's  than  that  valae; 
and  it  is  immaterial  whether  the  plain- 
tiff is  the  original  owner  of  such  de- 
mands, or  acquired  them  by  assignment 
from  such  owner.  Hammond  v.  Cleave- 
land  (C.  C.  1885)  23  Fed.  1. 

A  declaration  containing  three  counts 
— one  on  a  note,  one  for  money  had  and 
received,  and  one  for  work  and  labor 
—is  sufficient  on  demurrer  to  give  the 
court  jurisdiction,  if  the  aggregate  of 
the  sums  alleged  to  be  in  controversy 
exceeds-  the  statutory  amount  Arm- 
strong V.  Ettlesohn  (C.  C.  1888)  36  Fed. 
209. 

Where  an  action  is  brought  upon  a 
single  agreement  based  upon  the  use  of 
three  distinct  patents,  it  is  unimportant 
for  the  purpose  of  giving  juribdicfion  of 
the  suit  that  the  sum  claimed  to  be  due 
on  any  one  of  the  patents  does  not 
exceed  the  requisite  amount,  provided 
that  the  total  sum  claimed  upon  all  three 
patents  does.  Weaver  v.  Norway  Tack 
Co.   (C.  C.  1896)  80  Fed.  700. 

Where  a  complaint  in  each  of  three 
counts  claimed  for  personal  injuries 
"the  sum  of  $1,990  damages,"  and  in 
two  other  counts*  "the  further  sum  of 
$1,990  damages,"  the  court,  though 
morally  certain  that  it  was  intended  to 
claim  damages  for  but  one  cause  of  ac- 
tion, cannot  remand  the  case  for  want 
of  jurisdiction  apparent  on  the  face  of 
the  complaint,  as  it  is  legally  possible 
to  recover  on  more  than  one  count,  un- 
der Code  Ala.  §  3293,  providing  that 
a  plaintiff  can  sue  in  the  same  action 
for  separate  and  independent  torts,  and 
recover  damages'  for  each  in  one  suit. 
Thompson  v.  Southern  Ry.  Co.  (C.  C. 
1902)  116  Fed.  890. 

Causes  of  action  for  enforcement  of 
lien,  for  goods  sold,  and  on  account  stat- 
ed, held  not  such  as  could  be  joined 
under  Equity  Rules  23,  26  (198  Fed. 
xxiv,  XXV,  115  C.  C.  A.  xxiv,  xxv),  for 
purpose  of  bringing  amount  involved 
within  jurisdiction  of  the  United  States 
District  Court.  Bucyrus  Co.  v.  McAr- 
thur  (D.  C.  1914)  219  Fed.  266. 

Where  each  of  two  paragraphs*  of  a 
complaint  seeks  a  recovery  for  the 
death  of  the  same  person,  wrongfully 
caused  by  defendant's*  servants,  and 
each  relates  to  the  same  occurrence,  and 
each  seeks  a  recovery  in  the  sum  of  $2,- 
000,  the  matter  in  dispute  does*  not 
amount  to  $4,000,  so  as  to  authorize  a 
removal  to  the  federal  court  Baltimore 
&  O.  R.  Co.  V.  Ryan  (1903)  68  N.  B. 
923,  31  Ind.  App.  597. 

Where  several  suits  by  the  san^e 
plaintiff  against  a  railroad  company  in- 
volved a  federal  question,  and  in  each 
case  the  amount  involved  did  not  exceed 
the  amount  specified  in  the  statute,  the 
federal  court  could  not  acquire  jurisdic- 
tion. Texas  &  P.  Ry.  Co.  v.  Cusiiny 
(Tex.  Civ.  App.  1901)  64  S.  W.  795. 

95.  Suit  by  one  for  himself  and  others 
similarly  situated.— Where,  in  a  credi- 
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tor^**      '■:>ill  to  subject  the  stockholders  of 

&  c:ro:K-X>oration    to   liability    for   unpaid 

iiil>  ft~  "■ — Iptinnn,   the  amount  of  the  sum 

dai  wTrm  ^5-^  by  the  original  plaintiffs  exceeds* 

the        J  vimrisdictional  sum,   the   court   has 

full       jms^risdiction  as  to  all  creditors,  in- 

clQH«-g  -T^  ^  those  who  afterwards  come  in, 

l^tlio'KjB.^h  some  of  them  claim  for  sums 

W       -ft^^ft^an  the  requisite  amount.     Hand- 

i^r      -«^-       Stutz  (1890)   137  U.  S.  366,  11 

%i>.        <Z3t  117,  34  L.  Ed.  706;    Alsop  v. 

Cocfc-^ii^^^y  (1911)   188  Fed.  568,  110  C. 

C-       ^^  ^       366    (writ   of  certiorari   denied 

r^^:Xzt.  3  32  Sup.  Ct.  623,  223  U.  S.  720, 

£^   XL.I.       lEd.  629);    Conway  v.  Owensboro 

1^^.     3^ank  &  Trust  Co.  (C.  C.  1908)  165 

*  ^<*«         ^322;    Conway  v.  Owensboro  Sav- 

^^»       :^ank  &  Trust  Co.    (C.  C.   1911) 

^^^^^^  :e^«d.950. 

^j^^^^^^^re  one  sues  on  behalf  of  himself 
^^^  ^•-M  others  of  a  class  similarly  situ- 
^,^"^»  the  aggregate  interest  of  those 
^'^        ;f  oin  in   the    suit,   and   not   those 
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^\^< 


whole  class,  is  the  matter  in  dis- 
Risley  v.  City  of  Utica   (C.   C. 
168  Fed.  737;  CoweU  v.  City  Wa- 
ipply  Co.  (1903)  121  Fed.  53,  57 
Massa  v.  Cutting  (C.  C. 
•^^^      30  Fed.  1.     But  see  Carpenter 
^'^^^^^oUwood  Cemetery   (D.   C.  1912) 

^   ^^^d.297. 
^sj^^.i^^^' editors*  siiit  brought  by  two  com- 
^^J^    ^^^^^*^»  *^®  ^^  whom  has  a  judgment 
^^3^,^^^^ch  more  than  the  jurisdictional 
^^O^^t   is    due,    exclusive    of   interest 
^^  ^osts,  to  subject  property  of  great- 
^t  ^alue,  involves  an  amount  sufficient 
to  confer  jurisdiction  on  a  federal  court, 
although  the  claim   of  the  other  com- 
plainant is  lesB  than  that  amount.    Huff 
V.  Bidwell  (1907)  151  Fed.  563,  81  C. 
C.  A.  43;   Bidwell  v.  Huff  (C.  C.  1900) 
103  Fed.  362. 

In  a  suit  by  a  creditor  of  an  insolvent 
national  bank,  in  behalf  of  himself  and 
all  other  creditors,  to  enjoin  the  re- 
ceiver and  the  comptroller  from  paying 
dividends  on  an  alleged  fraudulent  claim 
which  has  been  allowed  by  them,  the 
jarisdirtional  amount  is  to  be  determin- 
ed solely  by  the  amount  of  complain- 
ant's own  claim,  and  not  by  the  aggre- 
gate of  all  the  claims  of  those  whom  he 
assumes  to  represent,  or  by  the  amount 
of  the  dividends,  payment  of  which  is 
sought  to  be  enjoined.  Smithson  v. 
Hubbell  (C.  C.  1897)  81  Fed.  593. 

Where  the  assets  of  an  insolvent  cor- 
poration, proceeded  against  by  a  re- 
ceiver, exclusive  of  interest  and  costs, 
exceed  the  statutory  amount,  and  the 
claims  of  the  creditors  joined  in  the 
bill  exceed  such  amount,  though  no 
creditor  has  a  claim  equal  to  that 
amount,  the  jurisdictional  amount  is 
sufficient  to  give  a  Circuit  Court  of  the 
United  States  jurisdiction.  Jones  v. 
Mutual  FideUty  Co.  (C.  C.  1903)  123 
Fed.  506. 

In  a  suit  brought  in  a  federal  court 
by  creditors  of  an  insolvent  corporation 
on  behalf  of  themselves*  and  all  other 
creditors  similarly  situated  to  recover 
property  alleged  to  belong  to  the  corpo- 
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ration,  but  to  have  been  fraudulently 
acquired  by  certain  of  the  defendants, 
where  the  claims  of  some  of  the  com- 
plainants exceed  the  statutory  amount, 
others  may  join,  although  their  claims 
are  less  than  that  amount.  Stanwood 
V.  Wishard  (O.  C.  1905)  134  Fed.  959. 

In  a  suit  by  a  stockholder  on  behalf 
of  himself  and  others  for  distribution 
of  a  fund  belonging  to  a  dissolved  cor- 
poration, the  entire  fund  is  the  amount 
in  controversy  for  tl;e  purpose  of  de- 
termining the  jurisdiction  of  a  federal 
court.  Kent  v.  Honsinger  (C.  C.  1909) 
167  Fed.  619. 

A  taxpayer  attacked  a  contract  be- 
tween the  city  and  a  water  company, 
the  bill  alleging  that  the  amount  the 
city  was  to  pay  the  company  on  No- 
vember 15,  1907,  was  $38,903.52,  which 
was  included  in  the  city's  tax  levy: 
that  the  tax  rate  in  the  city  was  $9.80 
per  thousand,  and  that  complainant's 
farm  was  assessed  at  $2,000;  that  ad- 
ditional expenses  were  being  incurred 
for  water  mains,  etc.,  amounting  to 
$120,000,  the  interest  on  which  would 
be  added  to  the  tax  levy  thereafter  and 
become  an  additional  burden  on  all  the 
taxable  property  in  the  city,  including, 
that  of  complainant;  that  the  warrant 
for  1907  had  been  signed  and  delivered^ 
and  included  a  tax  of  over  $20  against 
complainant's  property;  that  complain- 
ant derived  no  benefit  whatever  from 
s-uch  contract;  that  he  was  afforded  no 
opportunity  to  be  heard  in  resistance  of 
the  tax,  which  was  illegal;  and  that  an 
actual  levy  on  his  property  had  been 
made  to  pay  the  same.  Held,  that  the 
amount  of  the  tax  levied  against  com- 
plainant was  the  matter  in  dispute  in 
such  action,  which  being  less  than  the 
jurisdictional  amount,  the  case  was  not 
within  the  jurisdiction  of  the  federal 
court.  Risley  v.  City  of , Utica  (C.  C. 
1909)  168  Fed.  737. 

96.  Joint  and  several  liability^When 
several  actions  at  law  pending  In  a 
state  court  between  the  same  parties,, 
each  for  less  than  $500,  but  aggre- 
gating over  $3,000,  all  depend  upon  the 
same  state  of  facts,  and  by  stipulation 
judgment  is  entered  in  all  in  accord- 
ance with  the  result  of  the  trial  of  one, 
a  single  suit  in  equity  may  be  main- 
tained to  restrain  the  enforcement  of 
all  the  judgments  on  the  ground  of 
fraud  in  obtaining  them.  Marshall  v. 
Holmes  (1891)  12  Sup.  Ct  62,  141  U. 
S.  589,  35  L.  Ed.  870,  reversing  Cal- 
houn V.  McKnight  (1887)  1  South.  612, 
39  La.  Ann.  325. 

Comp.  Laws  S.  D.  §  1570,  makes  it 
the  duty  of  a  bank  and  its  officers  to 
retain  so  much  of  the  dividends  belong- 
ing to  its  stockholders  as  shall  be  nec- 
essary to  pay  the  taxes  levied  upon 
their  shares  until  the  tax  has  been  paid, 
but  does  not  require  the  bank  to  pay  the 
tax  out  of  the  fund  thus  retained.  Held 
that,  when  a  national  bank  sues  in  it» 
own  behalf  and  for  its  individual  stock- 
holders  to   enjoin   the   collection  of   a 
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tax  as-sesBed  against  the  capital  stock, 
and  also  against  the  shares  as  the  prop- 
erty of  the  stockholders,  and  does  not 
aver  that  it  has  in  its  hands  or  under 
its  control  any  dividend  belonging  to 
stockholders  which  could  be  applied  to 
pay  the  taxes,  the  proceeding  is*  in  sepa- 
rate and  distinct  rights,  and  the  juris- 
dictional amount  must  be  determined  by 
the  amount  of  the  tax  against  each 
complainant,  and  not  by  the  aggregate 
tax  against  all.  Sioux  Falls  Nat.  Bank 
V.  Swenson  (C.  C.  1802)  48  Fed.  621; 
Dakota  Nat.  Bank  v.  Same  (C.  C.  1892) 
iS  Fed.  626. 

Under  a  state  law  which  provides  that 
"the  heirs,  devisees  and  distributees*  of 
a  decedent  shall  be  liable,  to  the  extent 
of  the  property  received  by  them  from 
such  decedent's  estate,  to  any  creditor 
whose  claim  remains  unpaid,"  held  that 
the  liability  of  two  or  more  heirs,  dev- 
isees, or  distributees  of  a  decedent  is 
several,  and  not  joint,  and,  though  an- 
other statute  provides  that  they  may 
be  jointly  sued,  the  federal  court  has 
no  jurisdiction  of  a  suit  against  them 
unless  the  liability  of  each  exceeds  the 
juris-dictional  sum.  Busey  v.  Smith  (C. 
C.  1895)  67  Fed.  13. 

Where  a  number  of  persons  are  sepa- 
rately charged  with  diverting  the  water 
of  a  river,  it  need  not  appear,  to  give  a 
federal  court  jurisdiction,  that  the 
amount  involved  as  to  each  defendant 
exceeds  the  jurisdictional  amount,  the 
matter  in  controversy  being  the  injury 
to  complainant's  property,  to  which,  it 
is  alleged,  all  of  the  defendants  contrib- 
ute, and  for  which  they  are  chargeable 
jointly.  Pacific  Live  Stock  Co.  v.  Han- 
ley  (C.  C.  1899)  98  Fed.  327. 

To  give  a  federal  court  jurisdiction 
of  a  suit  to  quiet  title  to  a  tract  of  land, 
in  which  a  number  of  persons  are  join- 
ed as*  defendants,  between  whom  no 
privity  of  title  exists,  and  each  of  whom 
claims  title  to  a  separate  part  of  the 
tract,  the  value  of  the  property  in 
controversy  between  each  defendant 
and  the  complainant  must  exceed  the 
jurisdictional  amount.  Stemmler  v. 
McNeiU  (C.  C.  1900)  102  Fed.  660. 

Under  a  state  law  which  authorizes 
the  joinder  of  several  causes  of  action 
against  several  insurance  companies'  li- 
able for  a  single  loss  under  several 
policies,  held,  that  since,  notwithstand- 
ing such  joinder,  the  liability  of  each 
was  separate,  and  not  joint,  the  federal 
court  had  no  jurisdiction  of  such  an 
action  where  the  alleged  liability  of  each 
insurance  company  did  not  exceed  $2,- 
000.  Wisconsin  Cent.  Ry.  Co.  v.  Phoj- 
nix  Ins.  Co.  (C.  C.  1903)  123  Fed.  989. 

Where  a  surety  on  the  bond  of  two- 
saloonkeepers  may  be  sued  alone  in  a 
single  action  for  civil  damages  for  which 
both  principals  are  jointly  liable,  the 
amount  in  controversy  in  such  action, 
for  the  purpose  of  the  jurisdiction  of  a 
federal  court,  is  the  total  amount  for 
which  defendant  is*  liable  on  both  bonds, 
or  $6,000.     Kaus  v.   American  Surety 
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Co.  of  New  York  (D.  C.  1912)  199  Fed. 
972. 

Where,  in  a  suit  against  two  defend- 
ants, no  joint  liability  was  alleged,  and 
the  amount  claimed  against  each  was 
less  than  the  jurisdictional  amount,  the 
federal  court  could  not  acquire  juris- 
diction. Texas  &  P.  Ry.  Co.  v.  Dishman 
&  Tribble  (1905)  85  S.  W.  319,  38  Tex. 
Civ.  App.  277. 

97.  Actions  by  assignees  and  indor- 
sees.—The  provision  of  this  section  that 
suit  cannot  be  brought  by  an  assignee 
unless  it  could  have  been  prosecuted  by 
the  original  owner  does  not  apply  to  the 
amount  of  the  claim,  but  merely  to  the 
other  facts*  giving  the  federal  courts 
jurisdiction.  Bowden  v.  Burnham 
(1894)  59  Fed.  752,  8  C.  C.  A.  248; 
Hammond  v.  Cleveland  (C.  C.  1885)  23 
Fed.  1;  Bernheim  v.  Birnbaum  (C.  C. 
1887)  30  Ii'ed.  885;  Chase  v.  Sheldon 
Roller-Mills  Co.  (C.  C.  1893)  56  Fed. 
625. 

Claims  or  demands  assigned  for  col- 
lection only,  the  assignors  remaining 
the  absolute  owners,  and  paying  pro  ra- 
ta the  expenses  of  collection,  including 
costs  and  attorney's  fees,  cannot  be 
added  to  the  amount  of  the  assignee's 
own  claim  to  create  an  amount  in  dis- 
pute in  excess  of  the  jurisdictional 
amount,  for  the  express  purpose  of  en- 
abling suit  to  be  brought  in  a  Federal 
circuit  court  Woodside  v.  Beckham 
(1909)  30  Sup.  Ct.  367,  368,  216  U.  S. 
117,  54  L.  Ed.  408. 

A  suit  by  the  assignees,  respectively, 
of  two  promissory  notes  given  for  the 
unpaid  portion  of  the  purchase  price  of 
real  property,  to  enforce  the  vendor's 
lien,  which,  under  the  local  law,  passed 
to  the  assignees  as  a  common  security 
for  the  payment  of  both'  notes,  with- 
out any  priority  of  right  in  either  as- 
signee, involves  the  amount  essential  to 
sustain  the  jurisdiction  of  a  federal 
court,  if  the  interests  of  such  as- 
signees collectively  equal  the  jurisdic- 
tional amount.  Troy  Bank  v.  G.  A. 
Whitehead  &  Co.  (1911)  32  Sup.  Ct.  9, 
222  U.  S.  39,  56  L.  Ed.  81,  reversing 
decree  Same  v.  Whitehead  (C.  C.  1910) 
184  Fed.  932. 

Where  a  note  for  more  than  the  ju- 
risdictional amount  made  by  a  resident 
of  one  state  payable  to  another  res- 
ident of  that  state  was  indorsed  by  the 
l)ayee  to  a  resident  of  a  foreign  state 
to  secure  a  debt  for  less  than  such 
amount,  and  the  indorsee  agreed  to  ac- 
count for  and  pay  over  to  the  indorser 
the  entire  amount  collected  over  and 
above  the  amount  due  him,  the  federal 
court  had  jurisdiction  of  a  suit  by  the 
indorsee.  Lipsmeir  v.  Vehslage  (C,  C. 
1886)  29  Fed.  175,  176. 

Where  plaintiff  sets  up  two  claims, 
for  $400  and  $7,000,  respectively,  both 
based  on  an  assignment  by  a  former 
holder  of  the  claims,  if  the  assignment 
is  insufScient  to  cover  the  larger  claim, 
the  court  will  not  allow  the  trial  to  pro- 
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?*  «::*  ;ii  the  smaller  claim,  which  is  be- 
h  'tine  court's  jurisdiction.  Chicago 
j£^«*3  Co.  V.  Fogg   (0.  0.  1892)   53 

^*s  ^L^  W^lte  the  rule  that  the  court  shall 

ar».ve  cognizance  of  any  suit  to  re- 

the  contents  of  any  promissory 

3*^  T  other  chose  in  action  in  favor  of 

siEgnee    unless    such    suit    might 


,.,  "fcDcon  prosecuted  in  such  court,  if 

^^^T^**^  ^signment  or  transfer  had  been 
jf%v.  ^;^  *■  several  claims  assigned  by  dif- 
'^^'^  ^  owners,  all  of  whom  were  citi- 
fv*^»-*  -^-jI  other  states  than  that  of  de- 

I*- ^  it,  may  be  united  to  give  the  ju- 


,^VJ^54^  -^nl  other  states  than  that  of  de 
i^*L^^^^^^'  may  be  united  to  give  the  ju 
Av.^^^^^^  ^ional   amount.     Bergman   v.   In- 


Poulsen  &  Co.   (C.  C.  1898)   91 
XV  ^  ^^'*   I>avis  V-  MiUs  (C.  C.  1900) 

JN^  *-J^fed.  39,  40;    Brigham-Hopkins  Co. 
■    -^es  (C.  C.  1901)  107  Fed.  769. 
^on  may  be  maintained  by  an  as- 
y^e  of  several  claims,  each  less,  but 
"  ^Te gating  more,  than  the  jurisdiction- 
fi\  amount;    the  assignors  having  been 
dtiEf.'Ds  of  states  other  than  that  of  de- 
fendant.    Davis  V.  Mills   (C.  0.  1900) 
99  Fed.  39. 

(F)  Interest  and  casts 

98.  Interest.— Where  an  evicted  gran- 
tet  sues  the  grantor  in  Nebraska  for 
$a,CKK)  damages,  the  amount  in  contro- 
ftTBy.  exclusive  of  interest  and  costs, 
erc^ep<ls  the  jurisdictional  sum,  though 
the  price  i>aid  by  plaintiff  for  the  land 
wag  only  $1,200;  and  the  law  of  such 
»:^te,  in  case  of  eviction,  imposes  a  re- 
Bpon&ibility  only  for  the  return  of  the 
price*  with  interest  thereon.  Brown  v. 
Webster  (1895)  156  U.  S.  328,  15  Sup. 
Ct  3TT,  39  L.  Ed.  440. 

Wlion  the  interest  evidenced  by  a  cou- 
pdQ.  if  due,  the  demand  based  on  the 
promise  contained  in  the  coupon  is  no 
longer  a  mere  incident  of  the  principal 
debt  but  becomes  a  principal  obliga- 
tion, and  hence  is  not  "interest";  and 
the  nQiount  of  such  coupons  may  be 
added  to  the  amount  of  the  bond  to  con- 
fer jurisdiction.  Edwards  v.  Bates 
County  (1896)  16  S.  Ct.  967,  163  U.  S. 
369,  41  L.  Ed.  155,  reversing  judgment 
(C.  C.  1893)  55  Fed.  436.  And  see 
Howard  V.  Bates  County  (C.  C.  1890) 
43  F^d.  276. 

In  an  action  on  negotiable  bonds 
wMch  have  matured,  together  with  the 
CDupons,  neither  the  interest  on  the 
bonds  after  maturity  nor  the  interest  on 
the  (Hupons  after  their  maturity  con- 
stitutes a  part  of  the  matter  in  dispute, 
m  determining  the  jurisdiction  of  the 
drcuit  court.  Greene  County  v.  Kort- 
fopht  (1897)  81  Fed.  241,  26  C.  C.  A. 

Where  defendant  refused  to  pay  the 
amount  due  on  an  accident  policy,  and 
theri?  was  no  contract  for  interest  in 
the  (iriliey,  interest  was  not  a  mere  in- 
cident to  the  matter  in  dispute  in  an 
^ctiQii  for  damages  for  defendant's  fail- 
^Tn  to  perform,  but  constituted,  with 
tbe  amount  of  the  policy,  aggregate 
*^a^es  for   the  breach.     Continental 


Casualty  Co.  v.  Spradlin  (1909)  170 
Fed.  322,  95  C.  C.  A.  112. 

Where .  plaintiff  sued  a  city  treasurer 
and  his  surety  for  wrongful  refusal  to 
pay  a  city  warrant,  the  face  of  the  war- 
rant and  accumulated  interest  to  the 
time  the  liability  became  fixed  was  the 
amount  in  controversy  for  the  purpose 
of  determining  federal  jurisdiction.  In- 
termela  v.  Perkins  (1913)  205  Fed. 
603,  123  C.  C.  A.  619. 

The  word  "interest'*  Is  used  in  its 
usual  acceptation  as  compensation  for 
the  use  of  money  for  its  detention. 
Howard  v.  Bates  (C.  C.  1890)  43  Fed. 
276.  277. 

Where  suit  was  brought  to  enforce  a 
mortgage  securing  a  bond  for  $2,000 
and  two  annual  interest  coupons  sever- 
ed therefrom,  and  the  bond  was  not  due 
from  lapse  of  time,  but  because  of  non- 
payment of  interest,  the  coupons  could 
not  be  considered  as  separate  obliga- 
tions, for  the  purpose  of  making  up  the 
jurisdictional  amount,  and  at  the  same 
time  be  regarded  as  interest,  for  the 
purpose  of  maturing  the  bond,  and  the 
court  was  hence  without  jurisdiction. 
Home  &  Foreign  Investment  &  Agency 
Co.  V.  Ray  (C.  C.  1805)  69  Fed.  657. 

In  a  suit  to  recover  excessive  premi- 
ums alleged  to  have  been  exacted  by, 
and  paid  to,  a  life  insurance  company, 
interest  on  the  several  amounts  sued 
for  from  the  dates  of  their  payment  to 
the  date  of  the  suit  cannot  be  added, 
and  treated  as  principal,  to  determine 
the  amount  in  controversy  for  the  pur- 
poses of  federal  jurisdiction.  Simmons 
v.  Mutual  Reserve  Fund  Life  Ass'n  (C. 
C.  1902)  114  F.  785;  Gilson  v.  Mutual 
Reserve  Fund  Life  Ass'n  (C.  C.  1904) 
129  F.  1003. 

99.  Protest  fees.— Protest  fees  are 
taxable  costs,  within  R.  S.  §  983,  post,  § 
1624,  providing  that  "lawful  fees  for  ex- 
emplifications and  copies  of  papers  nec- 
essarily obtained  for  use  on  trials"  shall 
be  taxed  as  costs;  and,  though  Comp. 
St  Neb.  c.  41,  §  6,  provides  that  the 
holder  of  a  note  may  bring  "an  action 
for  principal,  damages,  and  interest,  and 
charges  of  protest,"  yet  such  fees  for 
protest  cannot  be  considered  as  part  of 
the  "matter  in  dispute"  within  this  sec- 
tion as  formerly  enacted.  Baker  v. 
Howell  (C.  C.  1890)  44  Fed.  113. 

Where,  in  an  action  on  a  protested 
bill  of  exchange,  plaintiff  was  entitled 
to  recover  protest  fees  in  addition  to 
interest  and  costs,  which  made  the 
amount  in  controversy  exceed  the  juris- 
dictional amount,  he  was  entitled  to  add 
such  fees  to  the  principal  in  order  to 
establish  federal  jurisdiction.  Dallyn  v. 
Brady  (D.  C.  1913)  205  Fed.  430. 

100.  Attorney's  fees.— An  attorney's 
fee,  payment  of  which  is  provided  for  in 
a  promissory  note  if  suit  should  be 
brought,  may  be  considered  in  deter- 
mining whether  the  amount  necessary 
to  sustain  the  original  jurisdiction  of  a 
Federal  court  is  involved  in  an  action 
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on  the  note.  Springstead  v.  Crawf ords- 
viUe  State  Bank  (1913)  34  Sup.  Ct 
195,  231  U.  S.  541,  58  L.  Ed.  354;  How- 
ard V.  Carroll  (D.  O.  1912)  195  Fed. 
646. 

Claims  or  demandu  assigned  for  col- 
lection only,  the  assignors  remaining  the 
absolute  owners,  and  paying  pro  rata 
the  expenses  of  collection,  including 
costs  and  attorneys'  fees,  cannot  be 
added  to  the  amount  of  the  assignee's 
own  claim  to  create  the  requisite 
amount,  for  the  express  purpose  of  en- 
abling suit  to  be  brought  in  a  federal 
court  Woodside  v.  Beckham  (1910) 
30  S.  Ct.  367,  216  U.  S.  117,  54  L.  Ed. 
408,  affirming  judgment  (C.  C.  1906) 
142  Fed.  617. 

Where,  by  express  stipulation,  valid 
in  the  state  where  made,  a  debtor  be- 
comes liable  for  a  reasonable  attorney's 
fee  in  case  the  debt  is  collected  by  suit, 
such  fee  may  be  added  to  the  amount 
of  the  debt,  for  the  purpose  of  making 
up  the  jurisdictional  amount.  Such  a 
fee  is  not  a  part  of  the  costs  which  are 
to  be  excluded  under  the  judiciary  act 
Rogers  v.  RHey  (C.  C.  1896)  80  Fed. 
759. 

Under  B.  &  C.  Comp.  Or.  §  5672, 
which  provides  that,  on  a  recovery  in 
suits  to  enforce  miners'  liens,  a  reason- 
able attorney's  fee  shall  be  allowed  "as 
part  of  the  costs,"  the  amount  prayed 
for  as  an  attorney's  fee  cannot  be  added 
to  the  amount  of  the  lien  for  the  pur- 
pose of  making  the  requisite  amount  to 
give  a  federal  court  jurisdiction.  Swof- 
ford  V.  Cornucopia  Mines  of  Oregon  (C. 
C.  1905)  140  Fed.  957. 

Civ.  Code  Ga.  1895,  §  2140,  provides 
that,  when  an  insurance  company  refus- 
es to  pay  a  loss  within  60  days  after 
demand,  it  shall  be  liable  to  the  policy 
holder,  in  addition  to  the  loss,  for  not 
more  than  25  per  cent  on  the  compa- 
ny's liability,  and  also  for  all  reasonable 
attorney's  fees  for  the  prosecution  of 
the  case,  provided  it  shall  appear  that 
the  insurer's  refusal  to  pay  the  loss  was 
in  bad  faith.  Held,  that  the  amount  re- 
coverable for  attorney's  fees  under  such 
section  should  be  regarded  as  "costs," 
defined  by  the  state  court  to  include  all 
charges  fixed  by  statute  as  compensa- 
tion for  services  rendered  by  officers  of 
the  court  in  the  progress  of  the  cause; 
And  hence,  where  a  reasonable  amount 
for  attorney's  fees,  under  such  statute 
was  necessary  to  bring  the  amount  in 
-controversy  up  to  the  jurisdictional 
48um,  the  action,  though  between  citi- 
zens of  different  states,  was  not  with- 
in the  jurisdiction  of  the  federal  court 
Peters  v.  Queen  Ins.  Co.  of  America 
(C.  C.  1910)  182  Fed.  113. 

(O)  Determination   of  amount 

101.  Objections  to  amount  and  dispo- 
sition thereofw— Where  the  complaint 
on  its  face  shows  that  the  amount  in 
dispute  exceeds  the  requisite  amount, 
and   there   are   no  facts  alleged  from 
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wliich  the  court  can  determine,  as  a 
matter  of  law,  that  there  cannot  be 
a  recovery  of  the  jurisdictional  amount, 
the  question  will  not  be  determined  on 
ex  parte  affidavits.  Holden  v.  Utah  & 
M.  Machinery  Co.  (C.  C.  1897)  82  Fed. 
209,  writ  of  error  dismissed  (1899)  97 
Fed.  983,  38  C.  C.  A.  692. 

On  a  plea  in  abatement  on  the  ground 
that  the  amount  in  controversy  was  not 
sufficient  to  confer  federal  jurisdiction, 
defendant's  contention  that  the  dispute 
involved  only  his  particular  interest  in 
certain  of  the  property  was  unsustain- 
able, since  the  merits  of  the  case  could 
not  be  tried  on  the  hearing  of  the  plea. 
Butters  v.  Carney  (C.  C.  1904)  127 
Fed.  622. 

In  an  equity  suit  in  the  United  States 
court,  the  question  of  the  jurisdictional 
amount  involved  should  be  raised  by 
special  plea  rather  than  in  the  answer, 
and,  where  the  question  is  raised  by  the 
answer,  the  cause  will  not  be  dismissed 
for  want  of  jurisdiction  unless  the  ev- 
idence is  sufficient  to  create  a  legal  cer- 
tainty against  the  jurisdiction.  Bettes 
V.  Brower  (D.  C.  1911)  184  Fed.  342. 

See  note  under  114,  post,  this  subdi- 
vision. 

102.  Property  rights  in  generaiw— The 

law  of  Arkansas  having  limited  plain- 
tiff's recovery  in  an  action  of  unlaw- 
ful detainer  to  the  rent  due  at  the  com- 
mencement of  the  suit  and  up  to  the 
time  of  rendering  judgment,  or  the  val- 
ue of  the  occupation  during  the  time  of 
the  unlawful  detention  of  the  premises 
and  damages  for  withholding  the  same, 
a  federal  court  in  that  state  does  not 
have  jurisdiction  of  such  an  action  when 
the  complaint  alleges  that  the  amount 
due  is  the  rent  for  nine  months  at  $25 
per  month,  though  damages  are  also 
claimed  in  a  sum  exceeding  the  statu- 
tory amount,  but  without  showing  that 
plaintiff  is  entitled  to  anything  but  ac- 
tual damages.  Battle  v.  Atkinson 
(1903)  24  S.  Ct.  845,  191  p.  S.  659,  48 
L.  Ed.  302,  affirming  decree  (C.  O. 
1902)  115  Fed.  384. 

The  federal  court  in  Arkansas,  in  an 
action  of  unlawful  detainer,  by  analogy 
to  the  requirements  of  the  state  law 
requiring  as  a  preliminary  to  the  issu- 
ance of  a  writ  of  possession  a  bond  in 
double  the  amount  of  two  years*  rent, 
will,  in  determining  the  value  of  pos- 
session as  affecting  its  jurisdiction,  re- 
gard the  amount  in  controversy  as  a 
sum  double  the  amount  of  the  rent  of 
the  premises  detained  for  two  years. 
Id. 

The  jurisdictional  amount  involved  in 
a  suit  brought  by  the  New  York  Cotton 
Exchange  to  enjoin  the  defendant  from 
receiving  and  using  quotations  of  sales 
on  such  exchange  imtil  he  shall  have 
acquired  the  right  to  receive  them  from 
the  exchange,  or,  with  its  consent  and 
approval,  from  one  of  the  telegraph 
companies  authorized  to  distribute 
them,  is  to  be  measured  by  the  value  to 
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the  ezcliange  of  the  right  to  control  the 

<]tiotatioiis,  and  not  by  the  rate  paid  by 

the    defendant  under  his  contract  with 

the    telegraph  company  furnishing  him 

yth     such  quotations.     Hunt   v.    New 

^ork     Cotton   Exch.    (1907)    27  S.   Ct. 

l^iO,    205  U.  S.  322,  51  L.  Ed.  821,  af- 

^'Tuinjf  decree  New  York  Cotton  Exch. 

"^^  Sunt  (C.  C.  1906)  144  Fed.  511. 

_^tB  cash  price  at  a  forced  sale  is  not 

^^     proper    criterion   for   ascertaining 

^^   value  of  property  in  controversy, 

^^  the   question  of  the  jurisdiction  of 

^^  federal  courts,  but  it  should  be  es- 

^ated  at  what  it  could  be  sold  for  in 

^^e  ordinary  course  of  business.     Ber- 

thold  V.  Hoskins  (C.  C.  1889)  38  Fed. 

772. 

103, 104.  Amount  claimed   as   test.— 

The  amount    or   value   in    controversy 
stated  in  plaintiff^s  complaint  is  the  sole 
test  of  federal  jurisdiction,   so  far  as 
concerns  courts  of   the  first  instance. 
South  Dakota  Cent.  Ry.  Co.  v.  Chicago, 
M.  &  St  P.  Ry.  Co.   (1905)  141  Fed. 
C78,  73  C.  C.  A.  176;   O.  J.  Lewis  Mer- 
cantile Co.  V.  Klepner  (1910)  176  Fed. 
343,  100  C.  C.  A.  285  (writ  of  certiorari 
denied  [1910]  30  Sup.  Ct.  575,  216  U.  S. 
620,  54  L.  Ed.  641);    Muns  v.  De  Ne- 
mours (C.  C.  1810)  Fed.  Cas.  No.  9,931; 
"West  V.  Woods  (C.  C.  1883)   18  Fed. 
665;   Hat-Sweat  Mfg.  Co.  v.  Porter  (C. 
C.  1891)  46  Fed.  757;   Yarde  v.  Balti- 
more &  O.  R.  Co.  (C.  C.  1893)  57  Fed. 
^13;    Insurance  Co.  of  North  America 
^.  Svendsen  (C.  C.  1896)  74  Fed.  346; 
Green  v.  Vall^  (C.  C.  1900)  101  Fed. 
^82;   Simmons  v.  Mutual  Reserve  Fund 
lAfe  Ass'n  (C.  C.  1902)  114  Fed.  785; 
Eisele  v.  Oddie  (C.  C.  1904)   128  Fed. 
^1;  Lake  Erie  &  W.  R.  Co.  v.  Juday 
Om)  49  N.  E.  843,  19  Ind.  App.  436; 
Bacon  v.   Iowa  Cent.  Ry.   Co.    (Iowa, 
1912)  137  N.  W.  1011;    Chicago,  R.  L 
^r£:  ^y-  ^^'  ^'  Stone  &  Bronnenberg 
a905y  79  Pac.  655,  70  Kan.*  708;   Dis- 
^o^     V.   Driggs    (N.   Y.    1858)    8  Abb. 
^«c.     305,   note,   16  How.   Prac.   346; 
^>2njti^    V.  Northern  Pac.  R.  Co.  (1892) 
^^'     ^.  17,  53  N.  W.  173. 
^Ij^^^ough,  where  the  law  gives  no  rule, 
13^ J.      ^^Mount  of  damages  laid  in  the  dec- 
mj_^L^^<3n  is  not  conclusive,  yet,  if  there 
a,j^^^^    be  a  recovery  for  the  necessary 
txuj    ^^*at,  jurisdiction  cannot  be  defeated, 
f^^^^^   the  court  find,  as  a  matter  of 
in   ^  »     Tihat  the  amount  of  damages  stated 
'W^w^^  declaration  was  colorable.     Hay- 
X^^^j;^      V.   Nordberg  Mfg.  Co.   (1898)   85 


w 


^<i. 


4,    29   C.    C.   A.   438;    American 


a^^^^er   Co.  V.   City   of  Ionia    (C.   C. 
^    ^^*  >    76  Fed.  6;    Greene  County  Bank 


V, 


H.  Teasdale  Commission  Co.   (C. 


^\^^^02)  112  Fed.  801;  Maurel  v.  Smith 
^li  •  ^::j.  1915)  220  Fed.  195;  American 
C  ^^^  &  Tin  Plate  Co.  v.  Winzeler  (T>. 
•;i>,j-^15)  227  Fed.  321. 
tii^**^  ad  damnum  controls,  although 
p._  Actual  damages  are  alleged  to  be 
^(^^^^r.    Barber  v.  Boston  &  M.  R.  Co. 


^^Xl 


t3.    1906)    145   Fed.   52;    Lesh   v. 
^jr  (Ind.  App.  1911)  95  N.  E.  341; 


Stark  V.  Port  Blakely  Mill  Co.  (Wash. 
1906)  87  Pac.  339. 

A  suit  cannot  properly  be  dismissed 
by  a  federal  court  as  not  substantially 
involving  an  amount  sufficient  to  give 
it  jurisdiction,  unless  the  facts,  when 
made  to  appear  on  the  record,  create  a 
legal  certainty  of  that  conclusion.  Wet- 
more  V.  Rymer  (1898)  18  Sup.  Ct  293, 
169  U.  S.  115,  42  L.  Ed.  682. 

A  mere  ad  damnum  clause  will  not 
confer  jurisdiction  on  a  federal  court 
where  the  plaintiff  asserts  a  claim 
which  he  cannot  be  legally  permitted 
to  sustain  by  evidence  to  the  extent 
of  the  jurisdictional  amount.  North 
American  Transportation  &  Trading 
Co.  V.  Morrison  (1900)  20  Sap.  Ct,  869, 
871,  178  U.  S.  262,  44  L.  Ed.  1001. 

The  amount  of  damages  wliich  plain- 
tiff shall  recover  in  an  action  for  re- 
jecting his  vote  for  a  member  of  con- 
gress- is  peculiarly  appropriate  for  the 
determination  of  a  jury,  and  therefore, 
when  the  damages  are  laid  at  more  than 
the  necessary  sum,  no  opinion  of  the 
court  upon  that  subject  can  justify  it 
in  holding  that  the  amount  in  controver- 
sy is  less  than  that  sum,  so  as  to  be 
insufficient  to  support  the  jurisdiction 
of  the  court  of  the  United  States.  Wiley 
V.  Sinkler  (1900)  21  Sup.  Ct.  17,  179 
U.  S.  58,  45  I-.  Ed.  84. 

Jurisdiction  cannot  be  ousted  after  it 
has  once  attached,  although  the  amount 
be  reduced  below  the  jurisdictional 
limit  by  dismissal  of  the  original  bill. 
Kirby  v.  American  Soda  Fountain  Co. 
(1904)  24  Sup.  Ct.  619,  620,  194  U.  S. 
141,  48  L.  Ed.  911. 

In  determining  whether  the  matter  in 
dispute  exceeds  the  jurisdictional 
amount,  the  principle  to  be  applied  is 
that,  where  the  law  gives  no  rule,  the 
plaintiff' 6.'  demand,  unless  colorable, 
must  furnish  one,  but,  where  the  law 
does  give  the  rule,  the  legal  cause  of 
action,  and  not  the  plaintiff's  demand, 
must  be  regarded.  Hayward  v.  Nord- 
berg Mfg.  Co.  (1898)  85  Fed.  4,  29  C. 
C.  A.  438. 

To  ascertain  the  amount  in  dispute 
the  supreme  court  should  recur  to  the 
foundation  of  the  original  controversy 
or  the  matter  in  dispute  when  the  ac- 
tion was  instituted.  Levinski  v.  Mid- 
dles-ex Banking  Co.  (1899)  92  Fed.  449, 
457,  34  C.  C.  A.  452. 

Ann.  Code  Miss.  §  4287,  defines  what 
shall  amount  to  railroad  extortion,  and 
section  4288  declares  that  the  party 
injured  may  recover  of  the  person  or 
corporation  guilty  of  extortion  twice 
the  amount  of  damages  sustained  by  the 
overcharge  or  discrimination,  as  the 
case  may  be.  Held  that,  where  a  dec- 
laration against  a  railroad  company  for 
extortion  minutely  alleged  the  over- 
charges claimed,  which  amount  to  a 
stated  sum,  and  the  amount  of  the  re- 
covery on  that  account  was  alleged  to 
be  a  certain  sum  not  equalling  the  ju- 
risdictional amount,  the  amount  in  con- 
troversy was  not  sufficient,  though  the 
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declaration  also  alleged  that,  by  the  rail- 
road company's  failure  to  pay  the  dam- 
ages alleged,  plaintiff  had  been  damaged 
in  a  sum  in  excess  of  the  requisite 
axnount.  Barataria.  Canning  Co.  V. 
LouisviUe  &  N.  R.  Co.  (1906)  143  Fed. 
113,  74  C.  C.  A.  307. 

Whether  a  suit  in  a  federal  court  in- 
volves the  necessary  jurisdictional 
amount  is  not  a  local  question  con- 
trolled by  the  statutes  of  the  state  or 
the  rulings  of  its  Supreme  Court.  Heff- 
ner  v.  Gwynne-Treadwell  Cotton  Co. 
(1908)  160  Fed.  635,  87  C.  C.  A.  606. 

The  court  has  jurisdiction  in  covenant 
where  the  damages  laid  exceed  the  ju- 
risdict^'onnl  amount,  though  the  penalty 
named  in  the  contract  is  less  than  that 
sum.  Martin  v.  Taylor  (C.  C.  1803) 
Fed.  Cab'.  No.  9,166. 

The  damages  laid  in  the  writ  and  in 
the  plaintiff's  affidavit  are  equally  con- 
clusive, as  to  the  amount  in  controver- 
sy, for  the  purposes  of  jurisdiction. 
Muns  V.  De  Nemours  (0.  C.  1810)  Fed. 
Cas.  No.  9,931. 

The  court  has  jurisdiction  in  debt  on 
a  bond  for  the  penalty  of  the  requisite 
amount,  though  it  appears  that  lesb* 
than  the  jurisdictional  amount  is  due. 
Postmaster  General  v.  Cross  (C.  C. 
1822)  Fed.  Cas.  No.  11,306. 

The  limit  of  jurisdiction  as  to  the 
amount  involved  is  to  be  determined  by 
the  amount  laid  in  the  declaration,  and, 
when  it  consists  of  the  common  counter, 
by  the  amount  in  the  bill  of  particulars. 
Healy  v,  Prevost  (C.  C.  1879)  Fed.  Cas. 
No.  6,297. 

The  question  of  jurisdiction  is  gov- 
erned by  the  value  of  the  actual  matter 
in  dispute  as  shown  by  the  whole  record, 
and  not  by  the  damages*  claimed  or  the 
prayer  for  judgment  alone.  Edwards  v. 
Bates  County  (C.  C.  1893)  55  Fed.  436, 
439  (reversed  on  another  point  [1896] 
16  Sup.  Ct.  967,  163  IT.  S.  269,  41  L. 
Ed.  155);  Cabot  v.  McMaster  (C.  C. 
1894)  61  Fed.  129,  131. 

Where  plaintiff,  in  an  action  on  a  pe- 
nal bond,  claiips  less  than  the  jurisdic- 
tional amount,  the  court  is  without  ju- 
risdiction, though  the  bond  exceeds  that 
amount.  Cabot  v.  McMaster  (C.  C. 
1894)  61  Fed.  129,  distinguishing  Post- 
master General  v.  Cross  (C.  C.  1822) 
Fed.  Cas.  No.  11,306. 

It  seems  that  since  Act  March  3, 
1876,  the  court  is  not  concluded  on  the 
question  of  jurisdiction  by  the  amount 
laid  in  the  complaint.  Holden  v.  Utah 
&  M.  Machinery  Co.  (C.  C.  1897)  82 
Fed.  209,  writ  of  error  dismissed  (1899) 
97  Fed.  983,  38  C.  C.  A.  692. 

In  an  action  of  ejectment,  where  no 
special  acts  of' damage  are  averred  in 
the  declaration,  the  damages  recover- 
able are  nominal  only,  and  the  amount 
of  damages  laid  in  the  ad  damnum 
clause  cannot  avail  to  give  a  federal 
court  jurisdiction  where  the  value  of 
the  land  is  insufficient.  Way  v.  Clay 
(C.  C.  1904)  140  Fed.  362. 

It  is  sufficient  to  sustain   the  jnris- 
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diction  of  a  circuit  court,  where  the 
requisite  jurisdictional  facts  are  shown 
by  the  complaint,  that  it  does  not  at 
any  time  thereafter  satisfactorily  ap- 
pear to  the  court  that  the  suit  does  not 
really  and  substantially  involve  the  ju- 
risdictional amount.  Maffet  v.  Quine 
(C.  C.  1890)  95  Fed.  199,  denying  re- 
hearing (C.  C.  1899)  93  Fed.  347. 

The  amount  involved  is  only  $1,900, 
and  therefore  not  within  the  jurisdic- 
tion of  the  federal  circuit  court,  where 
the  complaint,  in  form,  states  two  caus- 
es of  action,  the  prayer  as  to  each  of 
which  is  for  a  judgment  for  $1,900, 
each  being  for  nondelivery  of  a  tele- 
gram, the  only  difference  therein  being 
that  one  is  addressed  to  *'Mrs.  P.,"  and 
the  other  to  "Mr.  P.,"  and  it  appearing 
that  the  complaint,  in  form,  stated  two 
causes  of  action,  because  plaintiffs* 
counsel  was  uncertain,  from  the  chirog- 
raphy,  as  to  which  of  the  two  persona 
the  telegram  was  addressed.  Pooser 
v.  Western  Union  Telegraph  Co.  (C.  C. 
1905)  137  Fed.  1001. 

The  amount  stated  in  the  body  of  the 
complaint,  and  not  that  in  the  prayer 
for  judgment,  will  determine  the  amount 
in  dispute  in  action  on  money  demand. 
Culver  V.  Crawford  County  (D.  C.  1877) 
Fed.  Cas.  No.  3,468. 

Where  plaintiff  filed  a  complaint  con- 
taining two  causes  of  action,  one  al- 
leging damages  in  the  sum  of  $4,234.50, 
and  the  other  $1,425,  and  praying  for 
a  recovery  of  $2,999,  without  waiving 
any  specific  portion  of  either  cause  of 
action,  the  prayer  for  judgment  was*  in- 
sufficient, and  precluded  a  removal  on 
the  ground  that  the  matter  involved  less 
than  $3,000.  Collins  v.  Twin  Falls 
North  Side  Land  &  Water  Co.  (D.  C. 
1913)  204  Fed.  134. 

The  amount  in  controversy,  for  the 
purpose  of  determining  the  jurisdiction 
of  the  federal  court  on  removal  of  an 
attachment  suit,  in  which  defendant 
had  not  been  served  nor  appeared  gen- 
erally, held  limited  to  the  amount 
claimed  in  the  affidavit  for  attachment, 
and  not  the  amount  stated  in  the  ad 
damnum  of  the  complaint.  Starke  v. 
Hoerning  (D.  C.  1913)  206  Fed,   1006- 

Though  plaintiff  in  his  pleadings  need 
not  limit  himself  to  any  one  theory  of 
the  damages,  if  he  does  limit  himself, 
the  amount  of  his  damages  are  to  be 
determined  by  this  measure.  Armstrong 
V.  Walters  (D.  C.  1915)  219  Fed.  320, 
new  trial  denied  (D.  C.  1915)  223  Fed. 
451. 

A  complaint  in  an  action  for  negligent 
death  contained  S'everal  counts,  each  de- 
manding damages  In  a  sum  less  than 
the  jurisdictional  amount.  Only  dam- 
ages resulting  from  the  death  were 
sought  to  be  recovered.  Held,  that  the 
cause  was  not  within  the  jurisdiction  of 
a  federal  court.  Nashville,  C.  &  St  L. 
Ry.  V.  Hill  (1906)  40  South.  612,  146 
Ala.  240. 

In  an  action  for  unliquidated  damages, 
the  prayer  in  the  petition  for  a  jodg- 
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ment  in  a  sum  less'  than  the  damages 
alleged  therein  establishes  the  amount 
in  controversy.  Bacon  v.  Iowa  Cent. 
Ry.  Co.  (Iowa,  1912)  137  N.  W.  1011. 

Where  the  law  prescribes  no  limita- 
tion on  the  extent  of  the  recovery,  the 
determination  of  the  amount  rests  with 
the  court  and  jury.  Chicago,  R.  I.  &  P. 
Ry.  Co.  V.  Stone  &  Bronnenberg  (1905) 
79  Pac.  656,  70  Kan.  708. 

105. Actual    amount   in.  contro- 
versy    less    than     amount    claimed.— 

WTiere,  in  an  action  against  election  of- 
ficers  to  recover  damages  for  the   re- 
jection of  a  vote  for  members  of  Con- 
ST'ess,  the  damages  were  laid  at  more 
than  the  requisite  amount,  the  United 
States  courts  had  jurisdiction;    as  the 
courts  could  not  say  that  the  amount 
in    controversy    was    less    than    such 
amount,  although  it  was  claimed  that  a 
verdict  for  that  amount  would  be  ex- 
cessive.    WUey  V.   Sinkler    (1900)    21 
Sup.  Ct  17,  20,  179  U.  S.  58,  45  L.  Ed. 
84. 

A  federal   court   had  no  jurisdiction 
of  a  suit  based  on  diversity  of  citizen- 
ship, where  the  ampunt  in  controversy, 
exdusive  of  interest  and  costs,  was  ex- 
actly equivalent  to,  but  did  not  exceed, 
the  jurisdictional  amount,  even  though 
the  complaint  alleged  that  it  exceeded 
that  amount,  which  allegation  was  ad- 
mitted by  the  answer.     Royal  Ins.  Co. 
of    Liverpool,     England,    v.     Stoddard 
(1912)  201  Fed.  915,  120  C.  C.  A.  434. 
^hen  the  complainant's  bill  asserts 
?^^  interest  in  property  worth  $33,000, 
^^  '■eason  of  having  become  responsi- 
/^®  therefor  under  policies  of  insurance, 
^^^  alleges  that  such  property  will  be 
ff'/iOjMy     lost   to   him   through  action   of 
u,^    i^e Pendants  which  it  is   sought   to 
'^^^^.^iia,  the  amount  in  controversy  is 
fe^  ^  ^  ^'lijimed  by  the   complainant,   and 
!?^    J'-^^x^isdiction  of  the  circuit  court  is 
<^^  Seated   by   a  contention    on   the 
o:^    the  defendant  that,  under  the 
aii^K-^tii^ns  of  the  bill,  the  complainant's 
ciaina         ^g    jggg    ^i,an    the    jurisdictional 
?^^^»=fc  ^  .    Insurance  Co.  of  North  Amer- 
^^   ^-         Svendsen  (C.  C.  1896)   74  Fed. 

^f^iici  ^^<^t*<^°  ^y  \l^\t%  to  set  aside,  as 
P^oVj  ^^*"^^°*''  judgments  rendered  by  a 
of  \^^^^  court  against  the  estate,  none 
carnj  "^^'^   exceeds  the  necessary  amount, 

^o^  ^  ^      be  brought  within  the  jurisdic- 


t^^ 


the  federal  court  by  reason  of 


th^  ^  <^t  that  the  real  estate  on  which 
vtilvi  ^  "^^dgments  are  liens  exceeds  in 
V)-r  ^-^"^hat  amount  McDaniel  v.  Tray- 
(^^S-  C.  1903)  123  Fed.  338,  reversed 
4By^^      25  Sup.  Ct.  369,  196  U.  S.  415, 

jiUjV*^^  in  the  pleading,  but  such 
g^^^^ifct  will  not  control  when  the  alle- 
ai^^^^^s  of  the  petition  show  that  the 
{^^^^x\t  in  controversy  is  less  than  that 
^  >►  "^"liich  judgment  is  prayed.  Bacon 
^  ^^'^va  Cent.  Ry.  Co.  (Iowa,  1912)  137 
•  ^^.  lOlL 


X3d.  533. 
value  of  the   matter  in  dispute 
be    determined    by    the    amount 


106. ValWity      of      claim.— The 

amount  claimed  by  a  complainant  in 
his  bill  in  good  faith  determines  the 
amount  in  controversy  for  the  purpose 
of  federal  jurisdiction,  and,  where  such 
claim  exceeds  the  statutory  amount, 
exclusive  of  interest  and  costs,  the 
court  has  jurisdiction,  notwithstanding 
there  may  be  a  good  defense  apparent 
on  the  face  of  the  bill,  which  will  re- 
duce the  amount  of  the  recovery  below 
that  sum.  Schunk  v.  Moline  Milburn 
&  Stoddart  Co.  (1893)  147  U.  S.  500, 
13  Sup.  Ct.  416,  37  L.  Ed.  255;  Vance 
V.  W.  A.  Vandercook  Co.  (1898)  18 
Sup.  Ct.  645,  170  U.  S.  468,  42  L.  Ed. 
1111;  Battie  v.  Atkinson  (1903)  24  S. 
Ct.  845,  191  U.  S.  559,  48  L.  Ed.  302 
(affirming  decree  [C.  C.  1902]  115  Fed. 
384) ;  Interstate  Building  &  Loan  Ass'n 
V.  Edgefield  Hotel  Co.  (C.  C.  1901)  100 
Fed.  692;  Armstrong  ▼.  Walters  (D.  C. 
1915)  '219  Fed.  320,  new  trial  denied 
(D.  C.  1915)  223  Fed.  451. 

PlaintifiPs  allegations  of  value  govern 
in  determining  the  jurisdiction  of  a  fed- 
eral court,  except  where,  upon  the  face 
of  his  own  pleadings;  it  is  not  legally 
possible  for  him  to  recover  the  juris- 
dictional amount,  or  where  such  alle- 
gations are  fraudulentiy  made  to  create 
the  jurisdiction.  Smithers  v.  Smith 
(1907)  27  Sup.  Ct.  297,  298.  204  U.  S. 
632,  51  L.  Ed.  656;  Armstrong  v.  Wal- 
ters (D.  O.  1915)  219  Fed.  320,  new 
trial  denied  (D.  C.  1915)  223  Fed.  451. 

The  matter  in  dispute  is  the  claim 
presented  on  the  record  for  the  con- 
sideration of  the  court,  and  what  plain- 
tiff thus  claims  is  the  matter  in  dis- 
pute, though  it  may  be  incapable  of 
proof,  or  only  in  part  well  founded. 
Kanouse  v.  Martin  (1853)  15  How.  198, 
207,  14  L.  Ed.  660. 

The  amount  in  dispute,  in  an  action 
for  jurisdictional  purposes  in  a  federal 
court,  is  determined  by  the  amount 
claimed  by  the  plaintiff  in  his  pleading, 
in  good  faith  although  such  claim  is 
made  under  a  mistake  of  fact,  as  sub- 
sequently shown  by  the  evidence.  Kun- 
kel  V.  Brown  (1900)  99  Fed.  593,  39  C. 
C.  A.  665. 

Where  the  amount  claimed  in  a  bill 
to  enforce  a  lien  exceeds  the  requisite 
amount,  the  jurisdiction  of  a  federal 
court  is  not  defeated  by  the  fact  that 
it  appears  on  the  face  of  the  bill  that 
an  action  to  recover  a  portion  of  the 
claim  is  barred  by  limitation,  under  a 
state  statute.  Waterfield  v.  Rice  (1901) 
111  Fed.  625,  49  C.  C.  A.  504. 

Where  the  complaint  contains  the 
requisite  allegations  as  to  the  amount 
in  controversy,  jurisdiction  is  not  de- 
feated because  other  matters  alleged 
tend  to  show  that  the  allegation  as  to 
jurisdiction  is  not  well  founded,  unless 
such  fact  is  a  certainty  from  the  plead- 
ings. T.  C.  Henry  &  Sons  &  Co.  v. 
Colorado  Farm  &  Live  Stock  Co.  (1908) 
164  Fed.  986,  91  C.  C.  A.  16. 

Where,  in  a  suit  in  the  federal  courts 
to  set  aside  conveyances  as  fraudulent 

(591) 


§  991 


THE  JUDICIAL  CODB 


(Tit  12a 


li 

I 


/ 


and  a  cloyd  on  plaintiffs'*  title,  the  plain- 
tiffs allege  that  the  value  of  the  land 
is  more  than  the  statutory  amount,  but 
It  appears  by  undisputed  testimony  in 
support  of  a  plea  to  the  jurisdiction 
that  it  was  much  less,  an  order  of  dis- 
missal must  be  entered.  Simon  y. 
House  (C.  C.  1891)  46  Fed.  317. 

It  is  sufficient  to  sustain  the  jurisdic- 
tion, where  the  requisite  jurisdictional 
facts  are  shown  by  the  complaint,  that 
it  does  not  at  any  time  thereafter  sat- 
isfactorily appear  to  the  court  that  the 
suit  does  not  really  and  substantially 
involve  the  jurisdictional  amount.  Maf- 
fet  V.  Quine  (C.  C.  1899)  95  Fed.  199. 

A  prayer  for  relief  for  a  stated  sum 
and  all  other  proper  relief  does  not 
show  the  requisite  amount  when,  under 
the  pleadings,  there  was  no  other  prop- 
er relief  obtainable.  Baltimore  &  O. 
R.  Co.  V.  Worman  (1895)  12  Ind.  App. 
494,  40  N.  E.  751;  Baltimore  &  O.  R. 
Co.  V.  Ryan  (1903)  68  N.  B.  923,  31 
Ind.  App.  597. 

107.  —  Effect  of  answer^— An  aver- 
ment in  a  bill  in  equity  in  a  federal 
court  that  the  amount  or  value  in  con- 
troversy exceeds  the  jurisdictional 
amount,  exclusive  of  interest  and  costs, 
does  not  give  the  court  jurisdiction 
unless  sustained  by  proof  where  it  is 
put  in  issue  and  such  issue  may  be 
taken  by  answer.  Oregon  R.  &  Nav. 
Co.  ▼.  Shell  (C.  C.  1904)  143  Fed.  1004, 
affirming  decree  on  rehearing  (C.  O. 
1903)  125  Fed.  979. 

Where  a  bill  in  the  federal  courts  to 
enjoin  the  business  of  buying  and  sell- 
ing nontransferable  railroad  tickets  al- 
leged that  the  value  of  the  business 
sought  to  be  protected  amounted  to  $5,- 
000,  exclusive  of  interest  and  costs, 
such  averment  would  be  treated  as  pri- 
ma fade  true  for  the  purpose  of  sus- 
taining the  court's  jurisdiction,  not- 
withstanding an  allegation  in  the  an- 
swer that  the  amount  in  controversy 
was  less  than  the  jurisdictional  amount, 
until  defendant  had  sustained  the  bur- 
den of  affirmatively  showing  that  the 
requisite  jurisdictional  amount  was 
wanting  during  the  progress  of  the  case. 
Pennsylvania  Co.  v.  Bay  (C.  C.  1905) 
188  Fed.  203. 

Where  plaintiff,  suing  in  the  District 
Court,  demanded  in  good  faith  judg- 
ment for  over  $3,000,  and  defendant 
pleaded  the  general  issue  and  an  af- 
firmative defense,  the  District  Court 
had  jurisdiction.  Brent  v.  Chas.  H. 
LiUy  Co.  (D.  C.  1913)  202  Fed.  335. 

108.  Effect  of  verdict  less  than  Juris- 
dlotionai  amounts— Where  an  inspection 
of  the  declaration  does  not  and  could 
not  disclose  but  that  the  plaintiff  was 
entitled  to  recover  the  amount  claim- 
ed, a  verdict  in  a  sum  less  than  the 
jurisdictional  amount  would  not  defeat 
the  court's  jurisdiction.  Barry  v.  Ed- 
munds (1886)  116  U.  S.  550,  6  Sup. 
Ct  501,  29  L.  Ed.  729;  Scott  v.  Don- 
ald (1897)  17  Sup.  Ct.  265,  268,  165 
U.  S.  58,  41  Ll  Ed.  682;   North  Amer- 
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ican  Transportation  &  Trading  Co.  ▼. 
Morrison  (1900)  20  Sup.  Ct.  869,  871^ 
178  U.  S.  262,  44  L.  Ed.  1061;  Jone» 
y.  McCormick  Harvesting  Mach.  Co. 
(1897)  82  Fed.  295,  27  C.  C.  A-  133; 
Levinski  v.  Middlesex  Banking  Go. 
(1899)  92  Fed.  449, 34  C.  C.  A,  452;  Ten- 
nent-Stribling  Shoe  Co.  v.  Roper  (1899> 
94  Fed.  739,  36  C.  C.  A.  455;  Washing- 
ton County,  Neb.,  v.  Williams  (1901> 
111  Fed.  801,  49  C.  C.  A.  621;  Roessler- 
Hasslacher  '  Chemical  Co.  v.  Doyle 
(1905)  142  F.  118,  73  C.  C.  A.  174; 
Ung  Lung  Chung  v.  Holmes  (C.  C. 
1899)  98  Fed.  323;  Armstrong  v.  Wal- 
ters (D.  C.  1915)  223  Fed.  451,  denying 
new  trial  (D.  C.  1915)  219  Fed.  320. 

The  amount  involved  in  a  suit  is  not 
measured  by  the  actual  recovery,  but 
by  the  amount  claimed,  provided  it  i» 
claimed  in  good  faith,  and  is  not  merely 
a  colorable  claim  to  g^ve  the  court  ju- 
risdiction. Peeler  v.  Lathrop  (1891) 
48  Fed.  780,  1  C.  C.  A.  93;  Denver  City 
Tramway  Co.  v.  Norton  (1905)  141  Fed. 
599,  73  C.  C.  A.  1;  Hampton  Stove  Cb. 
V.  Gardner  (1907)  154  Fed.  805,  83  C. 
C.  A.  521;  Hulsecamp  v.  Teel  (C.  C 
1796)  Fed.  Cas.  No.  6,862;  Muns  v. 
De  Nemours  (C.  C.  1810)  Id.  9.931; 
Sherman  v.  Clark  (C.  C.  1842)  Id.  12,- 
763;  Victor  Sewing  jMach.  Co.  v.  Min- 
gus  (C.  C.  1878)  Fed.  Cas.  No.  16,936; 
HiU  V.  Gordon  (C.  C.  1891)  45  Fed. 
276  (appeal  dismissed  [1893]  13  S.  Ct. 
1047,  149  U.  S.  775,  37  L.  Ed.  963); 
Risley  v.  City  of  Utica  (C.  C.  1910)  179 
Fed.  875;  Murphy  v.  Howard  (Super. 
Ct,  Ark.  1833)   Fed.  Cas.  No.  9,949a. 

The  matter  in  dispute  is  the  claim 
presented  on  the  record  for  the  consid- 
eration of  the  court,  and  what  plaintiff 
thus  claims  is  the  matter  in  dispute, 
though  it  may  be  incapable  of  proof,  or 
only  in  part  well  founded.  Kanouse  v. 
Martin  (1853)  15  How.  198,  207,  14  U 
Ed.  660;  Building  &  Loan  Ass'n  of  Da- 
kota V.  Cunningham  (1898)  47  S.  W. 
714,  92  Tex.  155. 

(BJ  Allegationa  in  pleadings 

109.  Necessity  of  allegation  of  Juris* 
dictlonal  amount.— The  pleadings  must 
show  that  the  matter  in  dispute  exceeds 
the  jurisdictional  value  to  give  the  court 
jurisdiction.  Udall  v.  The  Ohio  (1854) 
17  How.  17,  18.  15  L.  Ed.  42;  Fuller 
V.  Montague  (1893)  59  Fed.  212,  214, 
8  C.  C.  A.  100;  Robinson  v.  Suburban 
Brick  Co.  (1904)  127  Fed.  804.  62  C. 
C.  A.  484;  U.  S.  v.  Pratt  Coal  &  Coke 
Co.  (C.  C.  1883)  18  Fed.  708;  Large  v. 
Consolidated  Nat.  Bank  (C.  C.  1905)  137 
Fed.  168;  Mayer  v.  Cohrs  (C.  C.  1911) 
188  Fed.  443. 

In  ejectment  the  estate  is  the  matter 
in  dispute,  and  its  value  must  appear 
in  the  declaration  or  by  proof.  Lanniug 
V.  Dolph  (C.  C.  1826)  Fed.  Cas.  No. 
8,073;  Crawford  v.  Burnham  (C.  C. 
1871)  Fed.  Cas.  No.  3,366;  Greene  v. 
City  of  Tacoma  (C.  C.  1892)  53  Fed. 
562. 

Where   a  cause   transferred  from   a 
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late     «:^x*ritorial  court  to  a  federal  court 
seek:^    't:o  abate  a  nuisance  caused  by  ob- 
Btr\i.c?t=ions  in  navigable  waters,  and  the 
iOeiitrioxa.  fails   to  show  that  the  plain- 
ly   13^^   suffered  damages  to  the  juris- 
d/ctSo'KxskX  amount,  the  federal  court  can- 
not   t:^k«  jurisdiction,  and  the  case  must 
be    x*eix:i.«Lnded.     Kenyon  y.  Knipe  (C.  G. 
180X  >      -^  Fed.  309. 

T-B-M       SL     contest  over  defendant's  right 
to    CL    x>^>>tent  for  a  mining  claim,  the  only 
alle^sL't^.ons  in  the  record  as  to  the  val- 
ue    of      't:he  claim  were  those  in  defend- 
ant^'^    cfe.xi8wer,  that  it  had  expended  over 
^^0,000.     Held  that,  in  the  absence  of 
aiii^r    cLXl«gation  showing  this  sum  to  have 
be^x^       ^  depended  on  the   portion   of   the 
cLcaixKx        -to  which   plaintiff  sets   up   title, 
hkikI.       'fclmat  such   expenditure   had   bene- 
fit: ^t<i     "tliie  claim,  the  record  did  not  show 
tti^i.^    -ttM  €  matter  in  dispute  exceeded  the 
J^^^r-i^cii-c?tional  amount,  so  as  to  «nable 
*^^       Xcilfibo  federal  circuit  court  to  re- 
taiiii.        J  ^irisdiction   of   the    cause,   which 
^*;^^    't>^«n  transferred  to  it  from  the  ter- 
n.t:ori«i.l  court     Back  v.  Sierra  Nevada 
CoxisoX.  Min.  Co.  (C.  C.  1891)  46  Fed. 

-^  l>iH  to  restrain  defendants  from  is- 
^^^^"^^  a  circular  alleged  to  be  detri- 
^^»i.tci.l  to  plaintiff's  business,  and  from 
^^^^^^ring  ^ith  that  business,  which 
^**^»  not  allege  the  amount  of  damages 
8"ust:^.xxied  or  apprehended,  or  the  value 
*^*  t^lik^.  matter  in  controversy,  is  not 
Sy^^^i^nt  to  give  the  court  jurisdiction. 
S^^^^  Ins.  Co.  V.  Nobles  (C.  C.  1894) 
^^  ^^<3.  641. 

"^**     ^    suit  by  an  adverse  claimant  to 
L^^^Hsh  his  right  of  possession  to  a 
_    claim,   it  is   essential   that   the 
^b^ould  show  the  value  of  the  prop- 
controversy  to  be  sufficient  to 


«:!>. 


the  suit  i^ithin  the  requirements 
general  statute  prescribing  the 


*iiction  of  the  court.    Yellow  Aster 
Winchell    (C.    C. 


iJSik^     ^  Mill.   Co.   V. 
^'^>       95  Fed.  213. 

a  r^^i^  ^^  *^®  ^^^^  ^^^^  ^^®  jurisdiction  of 
li^n^^^^ral  court  must  affirmatively  ap- 
titi^^fc.        ^^rom  the  record,  a  bill  for  the  par- 
l?^/j-^^^       of  lands  does  not  state  a  case 
^i^^"^^  ^*=^  the  jurisdiction  where  it  shows 
^^;^^        ^walue    of    complainant's    interest 
^M        ^^^^^n  to  be  less  than  the  jurisdiction- 
s'^ <:*         ^^*^=^ount.     Southern  Land  &  Timber 
^--*<^^   ^^^^  Johnson  (C.  C.  1907)  156  Fed. 


^  Sufflcienoy  of  aliegation.— A  bill 

building  and  loan  association   to 

^^^^ose  a  mortgage   securing  a   con- 

j«m  ^^    ^^      under  which   the  association  ad- 

^^Vj^-j^^'^d  to  a  shareholder  $2,000  in  an- 

"^D^^f^'^^tion  of  the  maturity  of  hi&-  shares, 

Ta^;^^^       ^y  which  he  agreed  to  make  pay- 

?aX^^^^  ^^^  the  shares  reached  the  par 

oik^^?'^^    of   $4,000,   less   the  dues   previ- 

bi^^^^^    paid,  alleging  a  default,  and  that 

it^  ^1,200  had  been   paid,   showed  on 

c^^^^^ce  that  the  matter  in  dispute  ex- 

jjj^      ?^^d  the  statutory  amount,  exclusive 

^^^"terest  and  costs,  and  therefore  in- 

^^^v^  «cl      the      jurisdictional      amount. 

*^2>^!^ding  &  Loan   Ass'n   of  Dakota   y. 

1  U.S.CoMP.*16-38 


Price  (1898)  18  Sup.  Ct.  251.  254,  169 
U.  S.  45,  42  L.  Ed.  655. 

An  allegation  that  the  "amount  in 
dispute"  is  more  than  the  statutory 
sum,  exclusive  of  interest  and  costs,  is 
not  insufficient  to  show  that  the  case 
is  within  the  juris'diction  of  a  federal 
court  merely  because  it  says  the 
"amount"  instead  of  the  "matter"  in 
dispute.  Blackburn  v.  Portland  Gold 
Min.  Co.  (1900)  20  Sup.  Ct.  222,  223, 
175  U.  S.  571,  44  L.  Ed.  276. 

A  bill  for  injunction  against  taxes, 
brought  by  a  railroad  company  against  a 
revenue  agent  who  represents  all  the 
parties  interested,  sufficiently  states*  the 
jurisdictional  amount  when  it  alleges 
that  the  taxes  assessed  amount  to  a 
specified  sum,  much  larger  than  the  ju- 
risdictional limit;  and  a  question  not 
arising  on  the  face  of  the  bill,  as  to  how 
the  taxes,  when  collected,  would  be  dis- 
posed of,  and  in  what  proportions  and 
amounts  they  would  be  parceled  out  to 
interested  municipalities,  is  immaterial. 
Illinois  Cent.  R.  Co.  v.  Adams  (1901)  21 
Sup.  Ct  251,  180  U.  S.  28,  45  Lu  Ed. 
410. 

The  amount  of  the  damages  involved 
in  an  action  for  the  breach  of  a  writ- 
ten contract  to  deliver  oil  at  a  specified 
price  f.  o.  b.  buyer's  tanks  at  seller's* 
mUl  is  not  increased,  for  jurisdictional 
purposes,  over  and  above  the  difference 
between  the  contract  and  market  value 
by  allegations  in  the  petition  that  the 
seller  had  notice  that  the  buyer  would 
be  compelled  to  send  its  tanks  from 
distant  points  to  the  beller's  mill;  that 
in  so  doing  transportation  charges  were 
incurred  and  the  use  of  the  tanks  lost 
for  30  days;  that  seller  was  well  aware 
that  buyer  had  contracts  over,  and  "had 
contracted  to  that  end"  with  buyer;  and 
that  seller,  contemplating  the  breach  of 
its  contract,  maliciously  caused  the  buy- 
er to  send  the  tanks  a  specified  distance 
at  a  specified  cost.  Globe  Refining  Co. 
V.  I^nda  Cotton  Oil  Co.  (1903)  23  Sup. 
Ct.  754,  755,  190  U.  S.  540,  47  L.  Ed. 
1171. 

In  the  absence  of  a  plea  to  the  ju- 
risdiction, an  allegation  in  a  bill  for  a 
mandatory  injunction  that  the  damage 
is  irreparable,  and  greatly  exceeds  $2,- 
0(00  f(the  statutory  amount  at  that 
time),  is  sufficient  to  give  jurisdiction, 
though  denied  by  the  answer,  and  not 
proved.  Butchers'  &  Drovers'  Stock- 
yards Co.  V.  Louisville  &  N.  R.  Co. 
(1895)  67  Fed.  35,  14  C.  C.  A.  290. 

Although  one  count  is  for  less  than 
the  requisite  amount,  it  is  sufficient  if 
there  are  other  counts  so  framed  that, 
in  case  of  failure  to  establish  the  first 
count,  it  is  legally  possible  for  plain- 
tiff to  recover  a  sum  exceeding  the  ju- 
risdictional amount.  Hayward  v.  Nord- 
berg  Mfg.  Co.  (1898)  85  Fed.  4,  29  C. 
C.  A.  438. 

In  a  suit  to  foreclose  a  mortgage  se- 
curing a  sum  just  equal  to  the  statutory 
amount,  the  bill  alleged  that  plaintiff 
advanced  an  additional  $2.25  to  pay  the 
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fee  for  recording  the  mortgage,  "for 
which  defendant  is  liable  to  him." 
Held,  that  the  averment  of  liability 
was  a  mere  conclusion  of  law,  and  that 
the  bill  therefore  failed  to  show  that 
more  than  the  jurisdictional  amount 
was  involved.  Less  v.  Enqrlish  (1898) 
85  Fed.  471,  29  C.  C.  A.  275. 

Where  the  declaration  in  a  suit  in  the 
federal  courts  contained  the  common 
counts  and  a  special  count,  each  al- 
leging the  amount  in  controversy  to  be 
$5,000,  and  a  verdict  was  directed  in 
favor  of  plaintiff  for  more  than  the 
statutory  sum,  the  necessary  jurisdic- 
tionaf  amount  sufficiently  appeared. 
State  Bank  of  Chicago  v.  Cox  (1906) 
143  Fed.  91,  74  C.  C.  A.  285. 

Allegation  that  when  the  bill  was  filed 
June  5,  1912,  the  matter  in  dispute,  ex- 
clusive of  interest  and  costs,  exceeded 
1(2,000,  did  not  s'how  that  the  cause  of 
action  involving  such  amount  had  ac- 
crued to  complainant  prior  to  the  en- 
actment of  Judicial  Code,  §  24.  Texas 
-Gum  Co.  V.  Autosales  Gum  &  Choco- 
late Co.  (1915)  219  Fed.  165,  135  C. 
C.  A.  63. 

An  allegation  in  a  suit  to  enjoin  a 
county  tax  that  complainant  sues  "on 
behalf  of  all  others  similarly  situated" 
will  not  give  jurisdiction  where  it  does 
not  appear  that  complainant's  liability 
equals  the  statutory  amount.  Adams  v. 
Douglas  County  (C.  C.  1868)  Fed.  Cas. 
No.  52. 

The  theory  of  a  bill  between  heirs*  for 
an  accounting  and  distribution  being  that 
a  portion  of  them  entitled  to  distribu- 
tion may  maintain  the  action  for  their 
respective  proportions  without  joining 
others,  in  order  to  give  jurisdiction  to 
the  court  the  interest  of  each  independ- 
ent of  others  must  amount  to  the  stat- 
utory sum;  and  an  allegation  that  the 
amount  of  the  property  in  controversy 
Is  unknown,  but  much  more  than  the 
jurisdictional  amount,  over  and  above 
all  debts  and  funeral  expenses,  is  not 
sufficient  to  confer  jurisdiction.  Rich  v. 
Bray  (C.  C.  1889)  37  Fed.  273,  2  !>. 
R.  A.  225. 

In  a  suit  by  a  taxpayer  to  enjoin  the 
passage  of  an  ordinance  creating  an  in- 
debtedness against  the  town  on  account 
of  its  alleged  illegality,  the  matter  in 
-dispute  is  the  taxes  which  the  plaintiff 
would  probably  have  to  pay  in  discharge 
of  said  indebtednes-s;  and  a  mere  alle- 
gation in  the  bill  that  the  amount  is  in 
excess  of  the  statutory  sum  is  not  suf- 
ficient to  confer  jurisdiction.  Murphy 
V.  East  Portland  (C.  C.  1890)  42  Fed. 
308. 

An  allegation  that  the  property  in 
dispute,  which  is  mining  property,  is 
worth  more  than  $5,(X)0  at  the  date  of 
the  application,  is  not  sufficient  to 
show  that  the  value  at  the  time  of  bring- 
ing suit  was  within  the  jurisdiction  of 
the  federal  courts,  as  required  by  the 
statute.  Strasburger  v.  Beccher  (C.  C. 
1890)  44  Fed.  209. 
An  allegation  by  the  mortgagee,  in  an 
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action  by  a  mortgagee  to  enjoin  the  con- 
struction of  a  sewer  to  the  injury  of 
the  mortgaged  property,  that  such  con- 
struction will  impair  the  value  of  his 
security  to  an  amount  exceeding  the  sum 
specified  in  the  statute  is  sufficient  to 
give  jurisdiction  to  a  federal  circuit 
court.  Clapp  v.  City  of  Spokane  (C. 
C.  1892)  53  Fed.  515. 

A  bill  against  a  corporation  and  cer- 
tain of  its  stockholders  to  set  aside  al- 
leged purchases  of  stock  by  the  latter 
with  corporate  funds*,  and  to  enjoin  the 
voting  of  such  stock,  filed  by  complain- 
ant as  a  stockholder  in  behalf  of  himself 
and  all  other  stockholders  who  desire 
to  intervene,  and  which  alleges  that 
complainant  is  the  owner  of  "divers 
shares"  of  the  stock  of  such  corpora- 
tion, but  from  which  the  amount  or  val- 
ue of  hlET  holding  does  not  appear,  fails 
to  show  that  the  amount  in  controversy 
is  sufficient  to  give  a  federal  court  ju- 
risdiction. Harvey  v.  Raleigh  &  G.  R. 
Co.  (C.  C.  1898)  89  Fed.  115. 

A  bill  to  obtain  possession  and  estab- 
lish title  to  certain  corporate  stock, 
which  alleges  the  amount  of  stock  in 
controversy  to  be  153  s'hares,  of  the  par 
value  of  $100  each  and  of  greater  mar- 
ket value,  shows  on  its  face  that  the 
amount  in  controversy  exceeds  the  ju- 
risdictional amount.  Ryan  v.  Seaboard 
&  R.  R.  Co.  (C.  C.  1898)  89  Fed.  397. 

Allegations  in  a  complaint  for  the  can- 
cellation of  a  lease  and  to  enjoin  the 
lessees  from  using  the  premises,  as  to 
the  value  of  the  leased  premises  and  the 
rental  value  held  sufficient  to  give  ju- 
risdiction to  the  federal  court.  Reese 
V.  Zinn  (C.  C.  1900)  103  Fed.  97. 

A  bill  filed  in  a  federal  court  by  sev- 
eral landowners  to  enjoin  the  mainte- 
nance of  an  alle.ired  nuisance  by  ob- 
structing a  stream  and  causing  it  to 
overflow  upon  the  lands  of  the  com- 
plainants- must  clearly  show  that  the 
amount  of  damage  to  each  complainant 
is  sufficient  to  give  the  court  jurisdic- 
tion, and  an  allegation  of  the  differ- 
ence in  the  value  of  the  land  of  a  com- 
plainant with  and  without  the  overflow 
is  not  a  good  allegation  of  such  dam- 
age. Hagge  V.  Kansas  City  S.  Ry.  Co 
(C.  C.  1900)  104  Fed.  391. 

In  a  suit  in  a  federal  court  against  a 
number  of  defendants  to  quiet  title  to 
a  tract  of  land  alleged  to  be  of  the  ju- 
risdictional value,  to  sustain  the  ju- 
risdiction of  the  court  it  must  appear 
from  the  bill  that  all  the  defendants- 
have  a  privity  of  interest,  derived  from 
a  common  source  of  title,  or  that  the 
separate  claim  of  each  defendant  is  of 
the  jurisdictional  amount,  since,  where 
the  defendants  claim  separately,  the 
suit  is  severable,  and  the  requisite 
amount  must  be  involved  in  each  s'epa- 
rate  controversy.  Cooper  v.  Preston 
(C.  C.  1900)  105  Fed.  403. 

A  bill  to  enjoin  defendants  from  di- 
verting the  waters  of  a  stream  in  viola- 
tion of  complainant's  prior  right  there- 
to, which  is  alleged  to  be  of  a  given 
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Tallin     SLud  also  to  recover  damages  in  a 
t*rtaii^    sum  alleged  to  have  been  sus- 
^abod      ty  complainant  by  reasx>n  of  the 
^ktz     <A.<:tion  of  defendants  in  diverting 
^^^      ^waters,   held   sufficient   to  give  a 
H>rci.l     court   jurisdiction.      Morris   v. 
%»      CO.  C.  1903)  123  Fed.  618. 
A.   ooDplaint  alleging  that  plaintiff  em- 
^05^  ed       defendant   to   locate   him   on  a 
half     ^ action  of  government  land,  which 
ho      en.t:«red    under   the    homestead    and 
timber*     acts,  for  which  service  he  paid 
tlef^ndctnt  $200,  and  seeking  to  recover 
danm^r^s  for  false  and  fraudulent  rep- 
re*  s^^eti  Millions    as    to    the    quantity    and 
qii.aJi.'t:5r   of  timber  on  such  land,  does  not 
St  Site      o.  cause  of  action  for  the  recov- 
^**y    of    damages  beyond  the  amount  paid 
^^fen<iant,  if  there  can  be  any   recov- 
^^'^^     dDd   the  action  is  not  within   the 
l^^rts^iiction  of  a  federal  court,  although 
^"^^    damages  are  laid  in  a  sum  exceed- 
"^^S  tbe  jurisdictional  amount    Wines  v. 
^^b\)  Real  Estate  Co.  (C.  C.  1904)  128 
"^^^  198. 

A  bill  to  recover  an  interest  in  lands 
of  a  decedent,  in  which   the  only  alle- 
gation with  respect  to  the  amount  or 
I  value  in  controversy  is  that  **complain- 

1  ants  are  informed  and  believe  that  the 

whole  of  said  lands  ♦  ♦  ♦  are  worth 
$12,000,  and  the  amount  demanded  by 
them  herein  is  more  than  the  statutory 
sam,  is  argumentative,  leaving  the  court 
to  make  a  calculation,  and  does  not  meet 
the  statutory  requirement  to  give  a 
federal  court  jurisdiction.  Dupree  v. 
Leggette  (C.  C.  1905)  140  Fed.  776. 

A  declaration  containing  two  counts, 
each  claiming  damages  in   the  sum  of 
$1,900,  and  which  alleges  that  the  acts 
of  defendant  complained  of  have  caused 
I  damage  to  plaintiff  in  its  present  and 

accrued  sales  in  the  sum  of  $1,900,  and 
also  in  its  future  s-ales  and  business  in 
a  like  sum,   authorizes   a  recovery   of 
^^.SOO,  and  the  amount  involved  is  suf- 
fident     Southern  Cash  Register  Co.  v. 
Montgomery  (C.  C.  1906)  143  F.  700. 
^  ^  bill  in  a  federal  court  for  an  injunc- 
tion  to  restrain  defendants  from  inter- 
^^J^ig      with     complainant's     business-, 
^nich  alleges  that  the  value  of  the  mat- 
^c'r  iu    dispute  exceeds,  exclusive  of  in- 
^^^at    and  costs,   the  sum   of  $25,000, 
aad   tliat  complainant  has  been  damaged 
^■^  ^^^    acts  of  defendants*  in  more  than 
cli     Slim,  is  sufficient,  in  the  absence 
1^,  ^*^y    denial  of  such  averments,  to  sus- 
tj^*^        t:he     jurisdiction    of     the     court 
^^aulcling  V.  Evenson  (C.  C.  1906)  149 
S^  ^13,    order    affirmed    Evenson    v. 

,.^^^ainpr    (1907)   150  Fed.  517.  82  O. 
"  V^-     26.3,  9  !>.  R.  A.  (N.  S.)  904. 
I^jjj^    ^n  action  for  damages*  for  depriv- 
^^  ^^aintiff  of  rights  secured  to  him  by 
^^  Constitution  and  laws  of  the  United 
^'^tes,  it  need  not  be  alleged  that  de- 
i^aa.nt8  acted  maliciously,  and  a  failure 
^?    *o    allege   does   not    authorize    the 
^*^t  to  determine  as  matter  of  law  that 
^^  nominal  damages  are  recoverable, 
^^  therefore  that  a  federal  court  is 


without     jurisdiction.     Brickhouse     v. 
Brooks  (C.  C.  1908)  165  Fed.  534. 

A  complaint  alleging  that  plaintiff  waff 
a  designer  and  publisher  of  maps,  and 
had  acquired  a  reputation  as  such,  that 
he  designed  and  published  a  certain 
map,  of  which  defendant  city  published 
and  circulated  in  an  official  publication 
a  mutilated  copy,  having  thereon  plain- 
tiff's name,  to  his  "losis  or  damage  in 
the  sum  of  $6,000,"  but  which  does  not 
allege  any  special  damage  to  plaintiff's- 
business  or  reputation,  does  not  state 
a  cause  of  action  for  the  recovery  of 
more  than  nominal  damages,  and  hence 
does*  not  give  a  federal  court  jurisdic- 
tion. Ohman  v.  City  of  New  York  (C. 
C.  1909)  168  Fed.  953. 

Where  a  declaration  in  ejectment  in 
a  federal  court  did  not  allege  the  value 
of  the  land,  and  no  statement  of  dam- 
ages accompanied  the  declaration,  an 
allegation  that  defendant  withheld  pos- 
session to  plaintiff's  damage  in  the  som 
of  $5,000  is  demurrable  for  failure  to 
show  that  the  land  is  of  greater  value 
than  the  jurisdictional  amount  Elk 
Garden  Co.  v.  T.  W.  Thayer  Co.  (C.  C. 
1910)   179  Fed.  556. 

A  suit  by  a  bankrupt's*  trustee  in  the 
federal  court,  aUeging  that,  by  reason 
of  defendant's  failure  to  complete  a  cer- 
tain contract  and  by  reason  of  the  con- 
sequent loss  of  the  value  of  their  bar- 
gain, the  bankrupts  and  plaintiff  have 
been  damaged  in  a  large  sum  of  money, 
to  wit,  the  value  of  certain  jewelry  and 
railroad  inspection  business  agreed  to 
be  sold  and  transferred  to  defendant, 
the  value  of  which  was  peculiarly  with- 
in defendant's  knowledge,  was  insuffi- 
cient to  show  that  the  matter  in  dispute 
exceeded  the  jurisdictional  sum  or  value. 
Mayer  v.  Cohrs  (C.  C.  1911)  188  Fed. 
443. 

A  declaration  in  an  action  on  a  Geor- 
gia note  for  $3,000  with  an  attorney's 
fee  of  10  per  cent,  which  demands  judg- 
ment for  $3,300,  held  to  state  a  cause 
of  action  within  the  jurisdiction  of  the 
federal  court,  though  it  fails  to  al- 
lege the  giving  of  notice  before  suit  aa 
required  by  Civ.  Code  Ga.  1910,  §  4252. 
Howard  v.  Carroll  (D.  C.  1912)  195 
Fed.  646. 

Where  plaintiff's  statement  of  his  case 
shows  that  he  cannot  recover  as  much, 
as  the  jurisdictional  minimum,  the  fed- 
eral court  must  not  hear  the  case.     Id. 

In  buyer's  action  for  seller's  breach, 
statement  of  claim  showing  extension 
of  time  for  delivery  held  not  to  show  to 
Ifgal  certainty  that  the  damages  were 
the  difference  between  the  contract  and 
market  price  at  the  original  time  for 
delivery,  so  as  to  limit  the  amount  in 
controversy  to  such  damages'.  Arm- 
strong V.  Walters  (D.  C.  1915)  219  Fed; 
320,  new  trial  denied  (D.  C.  1915)  223 
Fed.  451. 

In  action  against  attorneys  for  negli- 
gence, declaration  held  insufficient  to 
state  cause  of  action  for  an  amount  giv- 
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ing  jurisdiction  to  federal  court  Mary- 
land Casually  Co*  v.  Price,  Smith,  Spil- 
man  &  Clay  (D.  C.  lt>15)  224  Fed.  271. 

Allegation  in  bill  ia  federal  court  tbat 
amount  involved  ih  greater  than  $2,000 
d(^8  not  meet  Jwd,  Code,  i  24,  and  the 
court  mav  not  entertain  jarisdiction. 
Nolen  V.  Rieehinan  (D.  C.  191o)  225 
Fed.  812. 

111.  Amendment. — The  record  inii^t 
show  affirmatively  that  the  iurisdiction- 
al  value  is  involved,  but,  where  the 
omission  was  aijparently  remet^iable,  the 
court  merely  reqiiirefl  that  the  neceS' 
sary  showing  opon  that  point  be  roade 
and  filed,  and  disposed  ot  the  cnae  as  If 
the  record  contained  the  proper  allega- 
tion of  value.  Fuller  v.  Montfigne 
(1893)  50  Fed.  212,  214,  6  C.  C.  A.  100, 

Where  the  facts  warrant  the  exer- 
cise of  jurisdiction  by  a  federal  court, 
but  the  pleader  has  failed  to  wtate  them 
properly,  as  by  oiuitting  to  allege  a 
proper  element  of  damages,  which  re- 
duces the  amoumt  claimed  below  the 
jurisdictional  limit,  the  court  is  not  de- 
prived of  the  usual  power  to  permit 
him  to  do  so  by  amendment,  by  the 
mere  fact  that  the  aineudroent  will 
constitute  a  jurisdictional  averment, 
Whalen  v,  Gordon  (1SD&)  95  Fed.  305, 
37  C.  C.  A.  70, 

Where  no  objection  is  made  that  a 
bill  does  not  «bow  the  requisite  amount 
involved  to  give  a  federal  court  juris- 
diction, and  it  contains  allegations  from 
which  such  amount  may  be  inferred  and 
could  properly  be  alleged  by  amendment, 
an  appellate  court  may  properly  sustain 
the  jurisdiction.  Williams  v.  Molther 
(1912)  198  Fed.  400,  117  C.  C.  A.  220, 
reversing  decree  (C.  C.  1911)  189  BVd. 
700. 

In  an  action  for  damages  to  property 
by  a  railroad  company  occupying  a 
street,  the  ad  damnum  was.  in  ignorance 
of  a  change  in  the  law,  laid  at  less  than 
the  jurisdictional  amount.  Held  that 
an  amendment  was  allowable;  it  not 
appearing  that  the  damages  were  not 
in  fact  larper  than  the  original  claim. 
Davis  v.  Kansas  City,  S.  &  M.  R.  Co. 
(C.  C.  JSSTt  32  Fed.  8G3. 

Where  a  bill  to  enforce  a  contract  for 
the  sale  of  land  is  silent  res j>ec ting  the 
value  of  the  laud,  except  that  in  the 
contract  its  price  is  fijced  at  1^1.000,  an 
amendment  alleging  that  the  present 
value  is  $3,000  brought  the  controversy 
within  the  j\iriiadirtion  of  the  court,  un- 
der the  former  statute,  Jobuf^ton  v, 
Trippe   (C,  C.  ISST}   33  Fed.  5,m 

Where  the  jurisdiction  of  a  circuit 
court  is  challenged  on  the  ground  that 
the  record  does  not  show  the  value  of 
the  property  in  controversy  to  exceed 
the  juriHdictional  amount,  the  point  be- 
ing made  for  the  first  time  after  a  final 
hearing  and  decree,  the  property  being 
in  fact  of  su^cient  value,  the  court  will 
not  deny  its  jurisdiction,  but  will  al- 
low the  omissron  in  the  record  to  be 
supplier!  by  the  filing  nunc  pro  tunc  of 
a  proper  affidavit.    Carr  v.  Fife  (d  0, 
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1S91)  45  FeA  2013,  decree  affirmed 
(1895)  15  8.  Ct  427,  156  U,  S.  494,  39 
L.  Ed.  508. 

Where  in  a  suit  to  restrain  unlawful 
competition  complainant  prayed  for  an 
injunction  and  for  $50,000  damages, 
the  hill  was  insufficient  to  show  federal 
jurisdiction  for  failure  to  allege  that 
the  value  of  the  injunction  exceeded 
^♦000,  but  such  defect  waa  amendable. 
Bureau  of  Natural  Literature  v.  Sells 
(D.  C.  1914)  211  Fed.  S70. 

112,  Dlsdaimer.— The  jurisdiction  of 
the  federal  court  having  once  attached, 
no  subsequent  event  can  devest  it. 
Roberts  v.  Nelson  fC,  C  1870)  Fed. 
Cas.  No.  11,!X)7,  40  Uow.  Prac.  SST. 

Where  disclaimers  filed  by  some  of  & 
number  of  defendants  in  a  suit  to  quiet 
title  in  a  fedcr.nl  court  are  not  directed 
to  any  particular  subdivision  of  tbo 
tract  of  laud  described  in  the  bill,  but 
are  of  any  right,  title,  or  interest  in 
any  part  of  such  tract,  they  do  uot  re- 
duce the  value  of  the  matter  in  dispute, 
which  remains,  as  between  the  com- 
plainant and  the  remaining  defendants, 
the  value  of  the  land  involved.  Cooper 
V.  Preston  (C.  C.  1000)  105  Fed.  403. 

In  an  action  of  ejectment  in  a  federal 
court  to  recover  a  tract  of  land  alleged 
to  he  of  greater  value  than  the  jurisdic- 
tional amount,  the  court  is  not  ousted 
by  jurisdiction  because  the  defendant 
by  hia  answer  dlsdalms  as  to  all  ex* 
cept  a  portion  of  the  tract  which  is  nf 
less  value.  Way  v.  Clay  {C  C  1904) 
140  Fed,  352. 

(I)  Evidence  and  burden  of  proof 

1 13,  Evidence    as    to    value.— Where 

pleadings  in  ejectment  do  not  state  the 
value  of  the  property  in  controversy, 
the  value  may  be  shown  at  the  trial  to 
show  that  the  ease  is  within  the  juris- 
diction of  the  federal  courts.  Beard 
V.  Federy  (1805)  70  U.  S,  (3  Wall.) 
478,  IS  L.  Ed.  88. 

As  the  measure  of  the  value  of  the 
matter  in  dispute  in  a  suit  to  cancel  a 
written  contract  of  marriage  depends 
upon  the  value  of  the  wife's  rights  in 
the  husbamfs  property  and  the  amount 
of  obligation  on  the  part  of  the  husband 
to  support  the  wife,  such  amount,  w*hen 
necessary  to  the  jurisdiction,  may  b« 
shown  by  evidence  in  the  case  or  by 
afiidavits  filed  when  the  question  of  ju- 
risdiction is  raised.  Sharon  v.  Terry 
(0.  C.  1888)  3Q  Fed.  337,  1  L.  R,  .S^ 
672. 

In  ejectment  to  recover  certain  min^ 
ing  land,  etc.,  the  burden  of  proof  to 
sustain  a  plea  in  abatement  on  the 
ground  that  the  value  of  the  property 
is  insufficient  to  confer  jurisdiction  on 
the  federal  courts  is  on  the  defendant, 
and  must  be  established  by  a  prcpon- 
d  era  nee  of  the  evidence.  Butters  v. 
Carney  (C.  C  1904)  127  Fed,  622. 

1 14,  SufRdency.— TMiere  it  is  sought 
to  enjoin  the  collection  of  taxes  for 
certain  j ears,  and  there  is  evidence  of 
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B  amount  of  taxes  for  but  one  of  such 
ars,  it  will  not  be  assumed,  to  make 

the  jurisdictional  amount,  that  a  like 
t  was  assessed  for  each  of  the  other 
ars.  Citizens*  Bank  of  Louisiana  y. 
tnnon  (1896)  17  S.  Ot  89,  164  U.  S. 
9.  41  L.  Ed.  451. 

Eledtals  in  an  asrreed  statement  of 
!ts,  in  a  suit  to  enjoin  state  officers 
>m  seizing  records  imported  into  the 
ite  by  plaintiff,  that  defendants  had 
[zed  and  intended  and  threatened  to 
ize  all  records  imported,  and  that  the 
lue  of  the  right  to  import  records  ex- 
uded the  statutory  amount,  are  a  con- 
ssion  that  the  value  of  plaintiff's 
:hts  in  controversy  is  sufficient  to 
^e  jurisdiction.  Scott  v.  Donald 
897)  17  Sup.  Ct  262,  283,  165  U.  S. 
7,  41  L.  Ed.  648. 

rhe  jurisdiction  of  a  federal  court  in 
controversy  between  citizens  of  dif- 
*ent  states  is  not  terminated  by  ex 
rte  affidavits  denying  that  the  prop- 
ty  is  of  the  value  alleged,  unless  this 
rt  is  made  to  appear  to  the  satisfac- 
n  of  the  court.  Put-in-Bay  Water- 
•rks,  Light  &  Ry.  Co.  v.  Ryan  (1901) 

S.  Ct  709,  181  U.  S.  409,'  45  L.  Ed. 
7. 

rhe  effect  of  testimony  in  a  suit  by 
5  New  York  Cotton  Exchange  to  en- 
n  the  defendant  from  receiving  and 
ing  quotations  of  sales  on  such  ex- 
uige  that  the  value  of  the  right  to 
itrol  these  quotations  is  much  greater 
m  the  jurisdictional  amount  is  not 
paired  by  evidence  that  the  value  of 
otations  of  sales  varies  with  the  vol- 
le  of  business.  Hunt  v.  New  York 
tton  Exch.  (1907)  27  S.  Ct.  529,  205 

S.  322,  51  L.  Ed.  821,  affirming  de- 
se  New  York  Cotton  Exch.  v.  Hunt 
I.  C.  1906)  144  Fed.  511. 
in  attorney  for  one  of  the  claimants 
ainst  a  decedent's  estate  and  for  the 
ministrator  as  well  will  not  be  pre- 
med  to  have  been  acting  for  all  the 
dmants  in  advising  the  administrator 

allow  all  the  claims,  so  as  to  make 
e  aggregate  amoimt  of  the  claims  al- 
wed  the  amount  in  dispute  in  a  suit  to 
t  aside  judgments  of  the  probate 
art  establishing  claims  against  the 
tate  which  are  a  lien  on  the  real  prop- 
ty  inherited  by  complainants,  on  the 
)und  that  such  judgments  were  fraud- 
intly  obtained  by  defendants,  acting  in 
icert,  although  he  is  also  the  attorney 
'  several  of  the  claimants  in  such 
it     McDaniel  v.  Traylor   (1909)   29 

Ct  343,  212  U.  S.  428,  53  L.  Ed. 
1. 

Vhere,  in  an  action  for  breach  of  a 
itract  for  the  sale  of  a  drug  business 
>ught  in  a  federal  court,  there  was 
dence  that  the  business  and  good  will 
8  of  such  a  value  that  plaintiff's 
ire  thereof,  together  with  $500  ad- 
iced  by  plaintiff  as  a  part  of  the  price 
'  which  he  also  sued,  would  amount 
the  jurisdictional  value,  an  objection 
It  the  amount  in  controversy  was  not 
>wn  to  equal  the  jurisdictional  amount 


because  there  was  no  proof  of  any  mar- 
ket value  of  the  goods  inventoried  or 
what  they  would  sell  for  was  unsustain- 
able. MarkeU  v.  Matteson  (1907)  153 
Fed.  564,  82  C.  C.  A.  518. 

The  matter  in  disppte  was  the  undi- 
vided half  of  a  patent  for  an  invention. 
There  was  evidence  that  ^i/^gj  was 
sold  for  $5,000,  17  months  before  the 
suit  was  commenced;  that  defendant 
was  a  citizen  of  Missouri;  that  one  of 
the  complainants  was  a  corporation  of 
Maine,  and  the  other  a  stockholder,  di- 
rector, and  president  thereof;  and  that 
the  articles  of  incorporation  recited  his 
residence  in  Lidiana.  Held  sufficient 
evidence  to  sustain  the  conclusion  that 
the  property  involved  was  worth  more 
than  the  amount  necessary  to  the  ju- 
risdiction of  the  federal  court  Howe 
V.  Howe  &  Owen  Ball  Bearing  Co. 
(1007)  154  Fed.  820,  83  C.  C.  A.  536. 

Evidence  held  to  show  that  damages 
sought  to  be  recovered  in  an  action  did 
not  exceed  the  statutory  amount,  exclu- 
sive of  interest  and  costs,  so  as  to  give 
the  Circuit  Court  jurisdiction.  Hayne 
V.  Woolley  (C.  C.  1910)  180  Fed.  573, 
judgment  affirmed  Baley  v.  Same  (1910) 
183  Fed.  1021,  105  C.  C.  A.  663,  writ 
of  certiorari  denied  (1911)  31  S.  Ct 
724,  220  U.  S.  621,  55  L.  Ed.  613. 

Upon  a  petition  by  nonresident  plain- 
tiffs, in  an  action  to  set  aside  a  sale  of 
land  for  taxes,  to  transfer  the  action  to 
the  United  States  court,  four  witnesses, 
in  their  separate  affidavits,  stated  that 
the  land  was  worth  less  than  $500,  the 
jurisdictional  amount  at  that  time,  but 
none  of  them  gave  a  description  of  the 
land,  nor  did  they  state  or  show  that 
they  knew  the  value  of  other  land  of 
like  character  in  the  same  locality.  One 
witness  for  plaintiffs  testified  that  he 
was  a  land  agent,  familiar  with  the  land 
In  controversy,  and  with  land  generally 
in  that  locality;  that  he  had  sold  land 
of  no  better  quality  in  the  same  locality 
at  $7.50  per  acre,  at  which  rate  the 
tract  in  dispute  would  be  worth  $1,200; 
and  that  he  believed  such  tract  to  be 
worth  $1,600.  The  evidence  of  this  wit- 
ness was  supported  by  the  sworn  state- 
ment of  the  plaintiffs.  Held,  that  the 
evidence  was  sufficient  to  require  the 
court  to  find  that  the  land  was  worth 
more  than  $500,  and  to  grant  the  mo- 
tion. Corbin  v.  Pike  (1873)  37  Iowa, 
637. 

V.  SUITS  UNDER  THE  CONSTITU- 
TION,   FEDERAL    LAWS 
OR  TREATIES 

(A)  Federal   question    a«   jurisdictional 
ffround 
See,  also,  Const,  art.  3,  §  2,  cL  1,  and 
notes  thereunder. 

115.  in  generals— This  section  gives 
jurisdiction  to  the  federal  court  over 
cases  involving  federal  questions. 
Ames  V.  Kansas  ex  rel.  Johnston  (1884) 
4  Sup.  Ct.  437,  443,  444.  Ill  U.  S.  440. 
28  L.  Ed.  482;    Fischer  v.  Neil  (C.  C. 
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1881)  6  Fed.  89;  Crescent  City  Live 
Stock,  Landing  &  Slaughterhouse  Co.  v. 
Butchers'  Union  Live  Stock,  Landing  & 
Slaughterhouse  Co.  (C.  C.  1882)  12 
Fed.  225;  Sawyer  v.  Parish  of  Con- 
cordia (C.  C.  1882)  12  Fed.  754;  Leon- 
ard V.  City  of  Shreveport  (C.  C.  1886) 
28  Fed.  257;  Lefkowitz  v.  Foster  Hose 
Supporter  Co.  (C.  C.  1908)  161  Fed. 
367;  Fribourg  v.  Pullman  Co.  (C.  C. 
1910)  176  Fed.  981;  Hubbard  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.,  Id.  994; 
Van  Brimmer  v.  Texas  &  P.  Ry.  Co. 
(C.  C.  1911)  190  Fed.  394;  McCon- 
naughy  v.  Pennoyer  (D.  C.  1890)  43 
Fe^.  339,  aflSrmed  (1891)  11  Sup.  Ct 
699,  140  U.  S.  1,  35  L.  Ed.  363. 

When  federal  questions  arise  in  caus- 
es pending  in  the  state  courts,  the  lat- 
ter are  competent  to  decide  them.  Mis- 
souri Pac.  R,  Co.  V.  Fitzgerald  (1896) 
16  Sup.  Ct.  389,  396,  160  U.  S.  556,  40 
L  Ed.  536. 

If  state  legislation  impairs  the  obli- 
gation of  a  contract,  or  deprives  of 
property  without  due  process  of  law, 
or  denies  the  equal  protection  of  the 
laws,  remedies  are  found  in  this  section. 
Holt  V.  Indiana  Mfg.  Co.  (1900)  20 
Sup.  Ct.  272,  273,  176  U,  S.  68,  44  L. 
Ed.  374. 

State  courts  have  concurrent  jurisdic- 
tion with  federal  courts  to  determine 
the  constitutionality  of  a  state  statute 
which  is  attacked  as  in  violation  of  the 
federal  Constitution.  Blythe  v.  Hinck- 
ley (1901)  21  Sup.  Ct.  390,  392,  180 
U.  S.  333,  45  L.  Ed.  557. 

A  statement  of  claim  which  seeks  to 
recover  damages  for  acts  of  defendant 
done  in  his  capacity  as  judge  of  a  state 
court  does  not  raise  a  federal  question, 
and,  where  there  is  no  diversity  of  cit- 
izenship, a  circuit  court  of  the  United 
States  is-  without  jurisdiction,  and  it  is 
its  duty,  on  motion  therefor,  to  dismiss 
the  suit.  Kinney  v.  Mitchell  (C.  C. 
1905)  138  Fed.  270,  writ  of  error  dis- 
missed (1906)  27  Sup.  Ct.  784,  203  U. 
S.  586,  51  L.  Ed.  329. 

116.  Necessity  of  existence  of  other 
Jurisdictional  grounds.— Where  the 
right  claimed  is  founded  on  a  federal 
question,  diversity  of  citizenship  of  the 
parties  is  immaterial  and  unnecessary. 
Elk  V.  Wilkins  (1884)  5  Sup.  Ct.  41,  43, 
112  U.  S.  94,  28  L.  Ed.  643;  U.  S. 
Exp.  Co.  V.  Allen  (C.  C.  1889)  39  Fed. 
712  (decree  reversed  Shelton  v.  Piatt 
[1890]  11  S.  Ct.  646,  139  U.  S.  591, 
35  L.  Ed.  273) ;  Little  Rock  &  M.  R. 
Co.  V.  East  Tennessee,  V.  &  G.  R.  Co. 
(C.  C.  1891)  47  Fed.  771,  773  (appeal 
dismissed  [1895]  16  Sup.  Ct  189,  159 
U.  S.  698,  40  L.  Ed.  311) ;  San  Joaquin 
&  King's  River  Canal  &  Irrigation  Co. 
V.  Stanislaus  County  (C.  C.  1898)  90 
Fed.  516;  KimbaU  v.  Cedar  Rapids  (C. 
C.  1900)  99  Fed.  130,  131;  Central 
Stockyards  Co.  v.  Louisville  &  N.  R. 
Co.  (C.  C.  1902)  112  Fed.  823;  Risley 
V.  City  of  Utica  (C.  C.  1909)  168  Fed. 
737;  Wilmington  City  Ry.  Co.  v.  Tay- 
lor (D.  C.  1912)  198  Fed.  159;   Hodg- 
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son  V.  Millward  (Pa.  1861)  3  Grant, 
Cas.  418. 

It  is  no  objection  to  the  jurisdiction 
of  the  courts  of  the  United  States,  in 
cases  arising  under  the  constitution  and 
laws  of  the  United  States,  that  one  of 
the  parties  is  a  state  and  the  other  a 
citizen  of  that  state.  Virginia  Coupon 
Cases  (C.  C.  1885)  25  Fed.  654. 

117.  Character  of  federal  question  as 
dependent  upon  form  of  proceedings.-* 

In  that  class  of  cases  in  which  a  fed- 
eral question  is  involved,  and  en  which 
jurisdiction  in  the  courts  of  the  United 
States  depends,  the  character  of  the 
question  is  the  same  whether  the  ju- 
risdiction exercised  is  appellate,  orig;i- 
nal,  or  by  removal,  the  jurisdiction  in 
eitlier  form  depending  upon  the  consti- 
tutional grant  of  power.  Nashville,  C. 
&  St.  L.  Ry.  V.  Taylor  (C.  C.  1898)  86 
Fed.  168. 

Decisions  of  the  supreme  court  in 
cases  from  the  circuit  courts,  and  those 
on  writ  of  error  to  a  state  court,  are 
equally  instructive  in  determining  when 
there  is  a  "federal  question,"  such  as 
to  support  the  original  jurisdiction  of 
the  circuit  court.    Id. 

118.  Materiality  of  question.— A  suit 
does  not  arise  under  the  constitution  or 
laws  of  the  United  States  unless  it 
really  and  substantially  involves  a  dis- 
pute or  controversy  as  to  the  effect  or 
construction  of  the  constitution,  upon 
the  determination  of  which  the  result 
depends,  and  which  appears  on  the  rec- 
ord by  a  statement  in  legal  and  logical 
form.  Cooke  v.  Avery  (1893)  13  Sup. 
Ct.  340,  344,  147  U.  S.  375,  37  L.  Ed. 
209;  McCain  v.  City  of  Des  Moines 
(1899)  19  Sup.  Ct  644.  645,  174  U.  S. 
168,  43  L.  Ed.  936  (affirming  decree  [C. 
C.  1898]  84  Fed.  726);  Arbuckle  v. 
Blackburn  (1903)  24  Sup.  Ct.  148,  150, 
191  U.  S.  405,  48  L.  Ed.  239;  Spencer 
V.  Duplan  Silk  Co.  (1903)  24  Sup.  Ct. 
174,  176,  191  U.  S.  526,  48  L.  Ed.  287; 
Montana  Ore-Purchasing  Co.  v.  Bos- 
ton &  M.  Consol.  Copper  &  Silver  Min. 
Co.  (1899)  93  Fed.  274,  35  C.  C.  A.  1: 
Earnhart  v.  Switzler  (1910)  179  Fed. 
832,  165  C.  C.  A.  260;  Hare  v.  Birken- 
field  (1910)  181  Fed.  825,  104  C.  C.  A. 
335;  Manhattan  Ry.  Co.  v.  City  of  New 
York  (C.  C.  1883)  18  Fed.  105;  Levy  v. 
City  of  Shreveport  (C.  C.  1886)  28 
Fed.  209;  Murray  v.  Bluebird  Min.  Co. 
(C.  C.  1891)  45  Fed.  385;  California  Oil 
&  Gas  Co.  of  Arizona  v.  Miller  (C.  O. 
1899)  96  Fed.  12;  Henuy  v.  La  Com- 
pagnie  Generale  Transatlantique  (C.  C» 
1899)  96  Fed.  497.  ^ 

A  federal  question  to  give  the  fed- 
eral court  jurisdiction  must  not  be 
merely  colorable  or  set  up  fraudulently 
for  the  mere  purpose  of  endeavoring  to 
give  the  court  jurisdiction.  Newbury 
port  Water  Co.  v.  Newburyport  (1904) 
24  Sup.  Ct.  553,  556,  193  U.  S.  561,  48 
L.  Ed.  795;  St.  Paul,  M.  &  M.  Ry.  Co. 
V.  St.  Paul  &  N.  P.  R.  Co.  (1895)  68 
Fed.  2,   15  0.  O.  A.  167  (decree  af- 
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med  [1897]  18  S.  Ct.  946,  42  L.  Ed. 
112);  Risley  v.  City  of  Utica  (C.  C. 
09)  173  Fed.  602. 

The  federal  court  cannot  be  given  ju- 
idiction  by  the  suggestion  of  the  im- 
irment  of  a  contract,  in  respect  of 
lich  the  complainant  seeks  no  relief. 
BW  Orleans  v.  Benjamin  (1894)  14 
ip.  Ct  905,  912,  153  U.  S.  411,  38  L. 
i.  764. 

rbe  assertion  in  a  suit  to  enjoin  mu- 
cipal  construction  of  an  underground 
ilway  that  complainants  bad  a  prior 
:clusive  right  to  the  use  of  the  city 
reets  for  that  purpose  does  not  bring 
e  cause  within  the  jurisdiction  of  a 
deral  court  as  really  and  substantial- 
involving  a  dispute  or  controversy 
specting  the  federal  Constitution, 
tie  re  such  contention  is  based  upon 
,e  effect  claimed  for  the  filing  of  a 
&p  and  profile  of  the  proposed  route 
id  for  the  payment  of  an  incorpora- 
m  tax,  and  involves  the  unfounded  as- 
mption  that  the  determination  by  the 
Lpid  transit  board  created  by  Laws 
.  Y.  1891,  c.  4,  to  construct  an  under- 
ound  railway,  together  with  the  cou- 
nts of  the  municipal  authorities  and 
tutting  owners  to  the  municipal  con- 
ruction  of  such  road,  was  the  equiva- 
nt  of  the  requisite  consents  to  the 
nstruction  of  complainants*  proposed 
>ad,  which  had  never  been  obtained, 
nderground  R.  of  City  of  New  York 
City  of  New  York  (1904)  24  Sup.  Ct. 
14,  193  U.  S.  416,  48  L.  Ed.  733,  af- 
•ming  decree  (C.  C.  1902)  116  Fed. 
►2. 

The  federal  courts  do  not  acquire  ju- 
sdiction  because  a  federal  statute 
ust  be  referred  to  to  explain  a  con- 
act  or  a  local  law.  St.  Paul,  M.  &  M. 
y.  Co.  V.  St  Paul  &  N.  P.  R.  Co. 
895)  68  Fed.  2,  15  C.  C.  A.  167,  decree 
firmed  (1897)  18  Sup.  Ct  946,  42  L. 
i.  1212. 

A  case  does  not  arise  under  the  con- 
itution  or  laws  of  the  United  States 
it  can  be  decided  without  deciding  a 
deral  question.  Manhattan  Ry.  Co.  v. 
Lty  of  New  York  (C.  C.  1883)  18  Fed. 
15. 

The  federal  court  cannot  consider 
hether  Const  La.  art  209,  pro- 
biting  a  municipal  tax  of  more  than 
I  mills  on  the  dollar,  is  invalid  as  im- 
liring  the  remedy  to  collect  a  debt  of 
municipality,  entered  into  prior  to 
at  act,  unless,  in  an  action  to  enforce 
at  debt,  it  has  first  been  judicially  de- 
ded  that  the  article  cited  stands  in 
e  way  of  its  collection.  Levy  v.  City 
Shreveport  (C.  C.  1886)  28  Fed.  209. 
A  case  in  which  the  disputed  ques- 
3ns  are  questions  of  fact  purely,  or 
lestions  of  mixed  law  and  fact,  which 
ay  be  decided  by  a  jury,  under  in- 
ructions  of  the  court,  not  involving 
decision  of  any  controverted  point  as 
the  applicability  or  construction  of 
ly  provision  of  the  constitution  or  of 
ly  statute  of  the  United  States,  does 
»t  come   within  the  jurisdiction  of  a 


court  of  the  United  States,  by  virtue  of 
this  clause.  Murray  v.  Bluebird  Min. 
Co.  (C.  C.  1891)  45  Fed.  385. 

The  mere  fact  that  in  the  progress 
of  the  trial  of  a  case  it  may  become 
necessary  to  construe  the  constitution 
or  laws  of  the  United  States  does  not 
give  the  federal  courts  jurisdiction  of 
such  case;  but  the  decision  must  de- 
pend on  such  construction,  and  this 
must  appear  by  the  complainant's  state- 
ment of  his  own  claim,  irrespective  of 
what  the  contention  of  the  defendant 
may  be.  Wise  v.  Nixon  (C.  C.  1897) 
78  Fed.  203. 

In  a  suit  in  a  federal  court  by  a  non- 
resident of  a  state  to  enjoin  the  en- 
forcement of  an  ordinance,  adopted  in 
a  local  option  district  of  such  state, 
prohibiting  the  sale  of  liquors  there- 
in except  for  certain  purposes,  the 
only  questions  which  can  be  considered 
are  those  affecting  the  rights  of  com- 
plainant under  the  Constitution  and 
laws  of  the  United  States.  In  ques- 
tions relating  to  the  validity  and  effect 
of  the  law,  or  the  regularity  of  the 
election,  complainant  has  no  legal  in- 
terest, except  as  they  may  affect  such 
rights.  August  Busch  &  Co.  v.  Webb 
(C.  C.  1903)  122  Fed.  655,  appeal  dis- 
missed Busch  V.  Webb  (1904)  24  S.  Ct 
857,  194  U.  S.  640,  48  L.  Ed.  1162. 

119.  Settled  legal  propositions.— In  a 

bill  by  a  telegraph  company  for  specific 
performance  of  a  contract  for  the  use 
of  a  railroad  right  of  way  and  to  en- 
join interference  with  its  rights,  an 
averment  that  it  had  the  right  to  main- 
tain its  telegraph  line  on  the  railroad 
"under  the  pro^^isions  of  the  statute  of 
the  United  States"  did  not  show  that 
the  suit  arose  under  the  constitution 
and  laws  of  the  United  States,  where  it 
had  been  settled  that  the  statute  (Act 
July  24,  1866,  c.  230)  did  not  confer 
on  telegraph  companies  the  right  to  en- 
ter on  private  property  without  the 
consent  of  the  owner.  Western  Union 
Telegraph  Co.  v.  Ann  Arbor  R.  Co. 
(1900)  20  Sup.  Ct  867,  869,  178  U.  S. 
239,  44  L.  Ed.  1052. 

After  a  proposition  of  law  has  been 
decided  by  the  Supreme  Court  of  the 
United  States  it  ceases  to  be  a  "federal 
question."  Orr  v.  Baltimore  &  O.  R. 
Co.  (City  Ct  1913)  145  N.  Y.  S.  378, 
83  Misc.  Rep.  221. 

120.  Jurisdiction      by     consents— See 

414,  post,  this  subdivision. 

121.  Existence  and  decision  of  other 
questions.— A  complaint  charging  a  con- 
tinuing trespass,  and  demanding  a  lump 
sum  as  damages,  states  but  a  single 
cause  of  action,  though  the  title  under 
which  the  plaintiff  claimed  was  differ- 
ent at  different  periods  of  the  time  cov- 
ered by  the  trespass;  and,  if  the  adju- 
dication of  one  such  title  involves  a 
federal  question,  the  case  is  one  of  fed- 
eral cognizance,  though  no  such  ques- 
tion is  involved  in  the  other  title.    Ev- 
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ana  v.  Durango  Land  &  Coal  Co.  (1897) 
80  Fed.  433,  25  C.  C.  A.  531. 

The  fact  that  questions  may  arise,  in 
the  course  of  the  litigation,  besides 
those  under  the  acts  of  congress,  and 
which  depend  upon  general  principles 
of  law,  cannot  withdraw  the  cause  from 
the  jurisdiction  of  the  federal  courts. 
Fisk  V.  Union  Pac.  R.  Co.  (C.  C.  1871) 
Fed.  Cas.  No.  4,828;  Connor  v.  Scott 
(C.  C.  1876)  Fed.  Cas.  No.  3,119. 

A  federal  court  has  jurisdiction  of  a 
suit  to  enjoin  an  assessment  where  a 
question  involved  is  the .  right  of  the 
taxpayer  to  an  exemption  on  account 
of  United  States  bonds  owned  by  him, 
regardless  of  the  citizenship  of  the  par- 
ties, and,  having  such  jurisdiction,  it 
may  adjudicate  other  questions  involv- 
ed in  the  case,  although  it  decides  the 
federal  question  adversely  to  complain- 
ant. People's  Sav.  Bank  v.  Layman  (C. 
C.  1905)  134  Fed.  635. 

The  federal  court,  obtaining  jurisdic- 
tion on  the  ground  that  a  federal  ques- 
tion is  involved  because  of  the  question 
whether  a  state  statute  violates  the 
federal  constitution,  may  decide  all 
questions  in  the  case,  though  it  decides 
the  federal  questions  adversely  to  the 
party  raising  it  or  omits  to  decide  it. 
Risley  v.  City  of  Utica  (C.  C.  1909)  173 
Fed.  502. 

When  suit  is  brought  in  the  United 
States  Court,  and  both  state  or  local 
questions  and  federal  questions  are  in- 
volved, the  federal  questions  give  juris- 
diction, assuming  that  the  amount  in- 
volved is  sufficient,  and  the  federal 
court  may  decide  the  case  on  the  fed- 
eral questions  or  on  the  local  questions 
alone,  if  the  latter  dispose  of  the  whole 
controversy.  Risley  v.  City  of  Utica 
(C.  C.  1910)  179  Fed.  875. 

Where  a)  claim  is  made  in  good  faith 
in  a  federal  court  that  an  ordinance 
violates  the  federal  Constitution,  the 
court  will  take  jurisdiction  of  the  en- 
tire case,  though  a  substantial  doubt 
exists  as  to  the  validity  of  the  ordi- 
nance under  state  law  and  some  of  the 
questions  involved  are  not  federal  ques- 
tions. City  of  St.  Louis  v.  United  Rys. 
Co.  of  St  Louis  (Mo.  1915)  174!  S.  W. 
78,  109,  110;  Same  v.  St.  Louis  &  S. 
Ry.  Co.,  Id.  109. 

For  other  decisions,  see  429,  post,  this 
subdivision. 

122.  Elimination  of  question  after  ju- 
risdiction has  attached^— While  an  al- 
legation in  a  complaint  that  a  question 
under  the  constitution  or  laws  of  the 
United  States  is  involved  confers  juris- 
diction upon  the  federal  court  to  de- 
termine whether  there  is  a  substantial 
controversy,  such  allegation  confers  no 
jurisdiction  after  it  is  made  to  appear 
that  there  is  no  such  substantial  con- 
troversy. Minnesota  v.  Northern  Se- 
curities Co.  (1904)  24  Sup.  Ct  598,  602, 
194  U.  S.  48,  48  L.  Ed.  870. 

Jurisdiction  of  a  federal  court  having 
been  properly  invoked  for  relief  against 
assessments   aa   discriminating  against 
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complainant,  and  thus  depriving  it  of 
the  equal  protection  of  the  laws,  the 
bill,  where  complainant  fails  to  show 
discrimination,  may  be  retained  to  ad- 
minister relief  on  other  grounds,  though 
the  state  courts  could  afford  adequate 
remedy.  Louisville  Trust  Co.  v.  Stone 
(1901)  107  Fed.  305,  46  C.  C.  A.  299. 

A  horse  car  company,  claiming  to 
have  an  exclusive  franchise,  sought  in 
the  federal  courts  to  enjoin  a  cable 
company,  a  resident  of  the  same  state, 
from  laying  its  tracks,  on  the  ground 
that  the  act  incorporating  the  cable 
company  was  a  state  law  impairing  the 
obligation  of  contracts.  The  court  held 
that  the  exclusiveness  of  the  plaintiff's 
franchise  was  limited  to  a  mere  horse 
railway,  but,  the  constitution  of  the 
state  forbidding  the  damaging  as  well 
as  the  taking  of  private  property  for 
public  use  without  compensation,  refer- 
red the  case  to  commissioners  to  report 
what  damage,  if  any,  plaintiff  would 
suffer  by  the  laying  of  the  cable  line. 
Held  that,  a  substantial  federal  ques- 
tion having  been  involved  in  the  case  at 
the  outset,  the  elimination  of  that  ques- 
tion did  not  oust  the  court  of  jurisdic- 
tion of  the  question  of  damages.  Oma- 
ha Horse  Ry.  Co.  v.  Cable-Tramway 
Co.  of  Omaha  (C.  C.  1887)  32  Fed.  727, 
appeal  dismissed  Cable-Tramway  Co. 
of  Omaha  v.  Omaha  Horse  Ry.  Co. 
(1891)  11  S.  Ct.  1018,  140  U.  S.  674, 
35  L.  Ed.  600. 

The  fact  that  federal  questions  are 
raised  by  a  bill  is  sufficient  to  give  a 
federal  court*  jurisdiction,  although  such 
questions  are  decided  adversely  to  com- 
plainant, or  the  court  finding  it  unnec- 
essary to  pass  upon  them  decides  the 
case  on  state  questions  alone.  Mutual 
Film  Co.  V.  Industrial  Commission  of 
Ohio  (D.  C.  1914)  215  Fed.  138. 

For  other  decisions,  see  429,  post,  this 
subdivision.  See,  also,  notes  under  S 
1019,  post. 

123.  Ancillary  and  supplemental  pro- 
ceedings.—The  federal  courts  have  ju- 
risdiction of  suits  on  marshals'  bonds 
without  reference  to  the  citizenship  of 
the  parties.  Wetmore  v.  Rice  (C.  C. 
1858)  Fed.  Cas.  No.  17,468;  U.  S.  v. 
Davidson  (C.  C.  1864)  Id.  14,921;  Ad- 
ler  V.  Newcomb  (C.  C.  1872)  Id.  83. 

While  the  federal  courts  have  juris- 
diction of  actions  between  citizens  of 
the  same  state  when  federal  questions 
are  involved,  and  may  in  such  actions 
determine  issues  otherwise  triable  by 
the  state  courts,  their  jurisdiction  can- 
not be  extended  to  other  questions  and 
issues  raised  by  supplemental  bill  filed 
after  the  determination  of  the  original 
cause.  Omaha  Horse  Ry.  Co.  y.  Cable 
Tramway  Co.  (C.  C.  1888)  33  Fed.  689, 
appeal  dismissed  Cable  Tramway  Co.  of 
Omaha  v.  Omaha  Horse  Ry.  Co.  (1891) 
11  S.  Ct  1018,  140  U.  S.  674,  35  L.  Ed. 
600. 

Where  jurisdiction  of  a  bill  to  enjoin 
enforcement  of  a  dty  ordinance  author- 
izing a  street  railroad  company  to  con* 
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emu  £or  its  use  certain  parts  of  the 
rack  of  another  company  is  taken  by 
he  circuit  court  on  the  ground  that 
he  claimed  violations  of  a  previous 
pant  to  the  latter  company  involves  a 
'^deral  question  arising  under  the  con- 
^'act  clause  of  the  constitution,  it  does 
^*^t  sive  it  jurisdiction  to  decide  a  ques- 
7^1^  arising  on  a  supplemental  bill  as  to 
^e    ri^ht  of  condemnation  by  the  for- 


get* 


company  under  its  charter,  pursu- 


%j^^  to  -which  the  city  pendente  lite  de- 
»»^^^*^  that  the  streets  where  the  tracks 
•J^^^  located  were  not  wide  enough  for 
^t|^  c^ompanies  to  lay  tracks  side  by 
t^^  4  ^«  the  matter  involved  is  beyond 
vj^  ^^^J)e  of  the  controversy  which  gave 
^^J^^^rt  jurisdiction  of  the  case  origi- 
^  j:  Mercantile  Trust  &  Deposit  Co. 
V^  Vi^^ins  Park  &  Belt  R.  Co.  (C.  (X 
\W)  107  Fed.  702. 

Where  suit  for  the  foreclosure  of  a 
railroad  mortgage  was  instituted  in  the 
federal  court,  and  such  court  had  ap- 
pointed a  receiver,  and  the  railroad  had 
been  sold  under  such  proceedings,  the 
court  had  jurisdiction  of  an  interven- 
tion by  a  creditor  having  obtained  a 
judgment  in  a  state  ^ourt  to  determine 
priority  of  such  judgment,  as  a  lien  on 
the  property  of  the  railroad.  State 
Trust  Co.  V.  Kansas  City,  P.  &  G.  R. 
Co.  (C.  C.  1902)  115  Fed.  367. 

A  federal  court  has  jurisdiction  of  a 
suit  thef  purpose  of  which  is  to  modify 
and  correct  one  of  its  own  decrees, 
without  regard  to  the  citizenship  of  the 
parties,  and  as  incidental  to  such  re- 
lief to  grant  an  injunction  to  restrain 
a  party  from  acting  upon  the  decree  as 
originally  entered.  Thompson  v.  Schen- 
ectady Ry.  Co.  (C.  C.  1903)  124  Fed. 
274. 

Where  an  action  is  brought  in  a  fed- 
eral court  on  an  arbitrator's  award,  a 
suit  by  the  defendant  therein  to  set 
aside  the  award  for  fraud  is  ancillary, 
but  such  fact  does  not  give  the  court 
jurisdiction  to  bring  in  another  party 
who  is  a  citizen  of  the  same  state  as 
the  complainant  to  impeach  an  award 
Id  its  favor  made  at  the  same  arbitra- 
tion, but  which  is  separate  and  distinct 
from  that  between  the  other  parties. 
Hecht  v.  Youghiogheny  &  Lehigh  Coal 
Co.  (C.  C.  19U8)  162  Fed.  812. 

A  petition  by  railroad  receivers  ap- 
pointed by  a  federal  court  in  a  fore- 
closure suit  for  an  injunction  to  re- 
strain the  enforcement  of  a  state  stat- 
ute fixing  fares  or  rates  which  affect 
the  earnings  of  the  road,  on  the  ground 
that.it  is  confiscatory  and  unconstitu- 
tional, is  ancillary  to  the  main  suit  and 
within  the  jurisdiction  of  the  court 
Trust  Co.  of  America  v.  Chicago,  P.  & 
St  L.  Ry.  Co.  of  IlUnois  (D.  C.  1912) 
1991  Fed.  593. 

For  other  decisions,  see  430  et  seq., 
post,  this  subdivision. 

124.  Construction   of  state    laws^— A 

suit  does  not  arise  under  the  constitu- 
tion and  laws  of  the  United  States  when 
the  public  acts  of  one  state  are  to  be 


construed  in  an  action  pending  in  a 
court  of  another  state.  Chicago  &  A. 
R.  Co.  V.  Wiggins  Ferry  Co.  (1883)  1 
Sup.  Ct  614,  108  U.  S.  18,  27  L.  Ed. 
636. 

While,  under  R.  S.  §§  916,  967,  post,  §§ 
1540,  1608,  judgments  recovered  in 
federal  courts  were  liens  in  all  cases 
where  they  were  such  by  the  laws  of 
the  states,  these  sections  did  not  rec- 
ognize any  rights'  in  the  states  to  reg- 
ulate the  operation  of  federal  judg- 
ments; and,  in  a  case  where  the  laws 
of  the  state  respecting  the  liens  of  judg- 
ments were  changed  after  the  enact- 
ment of  these  sections  into  the  Revised 
Statutes,  the  question  whether  a  judg- 
ment thereafter  recovered  in  a  federal 
court  constituted  a  lien  upon  land  was 
one  which  depended  upon  a  construction 
of  the  federal  laws-  and  rules  of  court, 
and  was  therefore  a  question  pf  federal 
jurisdiction.  Cooke  v.  Avery  (1893) 
147  U.  S.  375,  13  Sup.  Ct  340,  37  K 
Ed.  209. 

Where  no  federal  question  is  involved, 
it  is  hardly  within  the  province  of  a 
federal  court  to  declare  void  a  munici- 
pal ordinance,  passed  under  a  general 
grant  of  power  from  the  legislature,  on 
the  ground  that  its  provisions  are  un- 
reasonable, and  therefore  in  excess  of 
the  powers*  to  be  inferred  from  the 
grant.  Southern  Bell  Telephone  &  Tel- 
egrnph  Co.  v.  City  of  Richmond  (1900) 
103  Fed.  31,  44  C.  C.  A.  147,  affirming 
decree  (C.  C.  1899)  98  Fed.  671,  and 
appeal  dismissed  (1901)  22  Sup.  Ct 
934,  46  L.  Ed.  1264. 

Whether,  the  objectionable  part  of 
the  Georgia  Local  Option  Act  of  Sep- 
tember 18,  1885,  being  separated,  the 
rest  may  stand  alone,  is  not  a  question 
arising  under  the  United  States  con- 
stitution, or  a  law  or  treaty  of  the  Unit- 
ed States.     Ex  parte  Kinnebrew  (C.  C. 

1888)  35  Fed.  52. 

Whether  or  not  a  supersedeas  bond 
in  a  pros-ecution  in  a  state  court  is  a 
substitute  for  a  bail  bond  when  a  mo- 
tion for  a  new  trial  is  pending  or  has 
been  granted,  or  what  effect  it  has  un- 
der the  state  procedure,  is  not  a  fed- 
eral   question.      In    re    Shaner    (C.    C. 

1889)  39  Fed.  869,  870. 

A  suit  to  obtain  a  construction  of  a 
state  law,  which  complainant  alleges  is 
being  misinterpreted  and  misapplied  in 
violation  of  his  constitutional  rights, 
does  not  involve  a  federal  question. 
Kiernan   v.  Multnomah  County    (C.  C. 

1890)  95  Fed.  849. 

125.  Questions  dependent  on  validity 
of  ordinances  or  statutes  or  acts  done 
under  state  law.— A  suit  to  prevent  en- 
forcement of  an  ordinance  which  was 
not  passed  under  supposed  legislative 
authority  would  not  be  one  arising  under 
the  Constitution  of  the  United  States, 
but  the  right  ofv  the  federal  court  to 
entertain  the  action  is  based  on  the  right 
of  the  city  to  enact  the  ordinance  under 
a  statute  giving  it  the  power  to  pass 
such  ordinance.     Hamilton  Gaslight  & 
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Coke  Co.  V.  Hamilton  (1892)  13  Sup. 
Ct  90,  92,  146  U.  S.  258,  36  L.  Ed.  963. 

A  federal  court  has  jurisxiiction,  and, 
when  the  question  is  properly  present- 
ed, it  may  often  become  its  duty  to 
pass  upon  nn  alleged  conflict  between  a 
statute  and  the  state  Constitution,  even 
before  it  has  been  considered  by  the 
state  tribunals.  Michigan  Cent.  R.  Co. 
V.  Powers  (1906)  26  Sup.  Ct.  459,  461, 
201  U.  S.  245,  50  L.  Ed.  744. 

That  a  log  boom  constructed  under 
authority  of  a  state  statute  on  a  river 
lying  wholly  within  the  state  may  not 
conform  to  the  regulations  prescribed 
by  the  state  statute  does  not  make  it 
an  unlawful  structure,  so  as  to  be  cog- 
nizable in  the  federal  courts.  The  ques- 
tion whether  it  does  comply  with  the 
provisions-  of  the  state  statute  is  a 
state,  and  not  a  federal,  question.  U. 
S.  V.  Bellingham  Bay  Boom  Co.  (1897) 
81  Fed.  658,  26  C.  C.  A.  547,  affirming 
judgment  (C.  C.  1896)  72  Fed.  585, 
judgment  reversed  (1900)  20  Sup.  Ct 
343,  176  U.  S.  211,  44  L.  Ed.  437. 

A  citizen  of  Ohio  engaged  in  the  busi- 
ness of  selling  liquors  applied  for  an 
injunction  against  a  village  in  the  same 
state,  to  restrain  it  from  enforcing  an 
ordinance  "to  prohibit  ale,  beer,  and 
porter  houses,  and  other  places*  where 
intoxicating  liquors  are  sold  at  retail," 
which  was  passed  under  the  provisions 
of  an  act  of  the  legislature  called  the 
"Dow  Law,"  on  the  ground  that  it  was 
in  violation  of  the  constitution  of  the 
state,  and  of  the  United  States.  Held, 
that  the  court  had  no  jurisdiction  to 
afford  the  relief  asked,  the  bill  and  the 
affidavits  not  making  a  federal  ques- 
tion, and  all  the  parties  being  citizens  of 
the  state  of  Ohio.  Tanner  v.  Village 
of  Alliance  (C.  C.  1886)  29  Fed.  196. 

In  a  suit  to  enjoin  the  enforcement  of 
city  ordinances,  federal  jurisdiction  can- 
not be  predicated  on  an  allegation  that 
in  passing  the  ordinances  the  city  ex- 
ceeded its  charter  powers;  such  ques- 
tion being  one  for  the  determination  of 
the  state  courts.  Glucose  Refining  Co. 
V.  City  of  Chicago  (C.  C.  1905)  138 
Fed.  209. 

Objections  that  Act  Ga.  Aug.  6,  1907 
(Acts  1907,  p.  81),  prohibiting  the  man- 
ufacture and  sale  of  intoxicating  liquor 
within  the  state,  etc.,  was  violative  of 
the  state  Constitution  because  its  title 
contained  two  subjects,  and  that  it  was 
not  properly  passed,  were  matters  pri- 
marily within  the  jurisdiction  of  the 
state  courts.  Christian  Moorlein  Brew- 
ing Co.  V.  Hill  (C.  C.  1908)  166  Fed. 
140. 

Where  the  bill  in  a  suit  in  equity 
shows-  that  the  state  statute  complained 
of  violates  the  federal  Constitution,  the 
federal  court  has  jurisdiction  of  the 
controversy,  though  it  may  appear  that 
the  act  contravenes  the  Constitution  of 
the  state  and  is  for  that  reason  invalid. 
San  Francisco  Gas  &  Electric  Co.  ▼. 
City  &  County  of  San  Francisco  (C.  0. 
1911)  189  Fed.  943. 
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A  federal  court  of  equity  may  grant 
relief  where  a  valid  state  law  is  wrong- 
fully administered  by  officers  of  the 
state  90  as  to  make  the  administration 
an  illegal  burden  on  individuals,  provid- 
ed the  necessary  diversity  of  citizenship 
exists.  Chicago,  B.  &  Q.  R.  Co.  ▼. 
Oglesby  (D.  C.  1912)  198  Fed.  153. 

A  federal  court  of  equity  has  juris- 
diction of  a  suit  to  enjoin  the  enforce- 
ment, through  repeated  criminal  prose- 
cutions for  its  violation,  of  a  munidpal 
ordinance  which  is  void  as  in  violation 
of  the  federal  Constitution.  Kansas 
City  Gas  Co.  v.  Kansas  City  (D.  C. 
1912)  198  Fed.  500. 

Where  a  city,  in  the  exercise  of  dele- 
gated state  powers,  transgresses  the 
federal  Constitution,  the  federal  courts 
have  jurisdiction,  though  the  act  is  not 
authorized  or  may  have  been  forbidden 
by  the  state.  Portland  Ry.,  Light  & 
Power  Co.  v.  City  of  Portland  (D.  C. 
1914)  210  Fed.  667. 

Laws  N.  Y.  1907,  p.  124,  c.  91.  de- 
claring that  the  total  expense  of  widen- 
ing L.  street  in  the  borough  of  Brook- 
lyn shall  be  borne  by  the  city  of  New 
York,  notwithstandtng  any  assessment 
theretofore  levied  on  the  property  ben- 
efited, and  directing  the  cancellation  of 
all  such  assessments  remaining  unpaid, 
and  the  refunding  of  any  such  assess- 
ments paid,  pas-sed  after  the  entry  of  a 
final  order  by  which  the  various  steps, 
including  the  fixing  of  a  district  of  as- 
sessment and  the  apportionment  of  the 
assessment  against  each  parcel  to  be 
benefited,  were  confirmed,  which  as- 
s-essments  so  fixed  and  apportioned  were 
entered  on  the  appropriate  tax  and  as- 
sessment books,  and  thereupon  became 
liens  on  the  separate  parcels  against 
which  entered,  does  not  raise  any  ques- 
tion under  the  provisions  of  the  Consti- 
tution of  the  United  States*;  the  rule 
being  that  the  imposition  of  new  bur- 
dens on  a  municipal  corporation,  or  the 
taking  from  it  of  a  former  right  or 
property  by  the  legislative  action  of  the 
state,  does  not  raise  a  federal  question. 
•  In  re  Lockitt  (1908)  110  N.  Y.  S.  32, 
58  Misc.  Rep.  5. 

126.  Exhaustion  of  remedies  in  state 
court.— A  federal  District  Court  may 
not  decline  jurisdiction  of  a  suit  to  en- 
join enforcement  of  municipal  ordinance 
as  violating  the  due  process  clause  of 
Const  U.  S.  Amend.  14,  because  it  was 
also  in  conflict  with  a  similar  provision 
of  the  state  Constitution  until  the  court 
of  last  resort  of  the  state  had  adjudged 
to  the  contrary.  Home  Telephone  & 
Telegraph  Co.  v.  City  of  Los  Angeles 
(1913)  33  Sup.  Ct.  312,  227  U.  S.  278, 
57  L.  Ed.  510. 

A  federal  district  court  may  entertain 
a  suit  by  a  railway  company  to  restrain 
the  Vermont  public  service  commission 
from  enforcing  its  order  concerning  a 
passenger  station  as  violative  of  the 
federal  Constitution,  although  the  com- 
pany has  not  taken  the  appeal  from  the 
order  to  the  supreme  court  of  the  state 
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t  is  provided  for  by  P.  S.  Vt  4590, 
K),  since  it  is  apparent  on  the  face  of 
sie  sections  that  they  do  not  attempt 
confer  legislative  powers  upon  the 
irt,  but  only  provide  an  alternative 
I  more  expeditious  way  of  doing  what 
jht  be  done  by  a  bill  in  equity.  Bacon 
Rutland  R.  Co.  (1914)  34  S.  Ct.  283, 
\  U.  S.  134.  58  L.  Ed.  538. 
L  suit  to  enjoin  the  enforcement  of  a 
nidpal  ordinance  on  the  ground  that 
(rill  deprive  complainant  of  property 
:hout  due  process  of  law  is  not  with- 
the  jurisdiction  of  the  federal  courts 
involving  a  constitutional  question, 
ere  the  state  Constitution  contains'  a 
lilar  prohibition,  and  the  ordinance, 
invalid  under  one,  is  equally  so  under 
\  other,  the  rule  being  that  in  such 
les  the  remedy  must  be  first  sought 
the  state  courts.  Seattle  Electric 
.  V.  Seattle  R.  &  S.  Ry.  Co.  (1911) 
)  Fed.  365,  107  C.  C.  A.  421. 
Ln  objection  that  Act  Ga.  Aug.  6, 
yi  (Acts  1907,  p.  81),  prohibiting  the 
Jiufacture  and  sale  of  intoxicating 
iiors,  etc.,  was  violative  of  the  federal 
Dstitution,  wa6'  available  as  a  de- 
ise  to  a  prosecution  in  the  state 
irts  for  violation  of  the  act,  which 
lid  finally  be  determined  by  the  Unit- 
States  Supreme  Court  on  writ  of 
'or  from  the  highest  court  of  the 
te,  and  therefore  was  not  ground  of 
teral  jurisdiction  to  restrain  the  en- 
■cement  of  the  act.  Christian  Moer- 
Q  Brewing  Co.  v.  Hill  (C.  C.  1908) 
J  Fed.  140. 

27.  Jurisdiction  in  equity^— A  federal 
irt  is  not  vested  with  jurisdiction  of 
rait  in  equity  to  enjoin  the  collection 
a  state  tax,  because  the  case  is  one 
sing  under  the  Constitution  and  laws 
the  United  States,  unless  there  is  ap- 
rent  some  ground  of  equitable  ju- 
diction  recognized  by  the  federal 
irts.  Indiana  Mfsr.  Co.  v.  Koehne 
)03)  23  Sup.  Ct.  452,  455,  188  U.  S. 
I,  47  L.  Ed.  651. 

128.  Instances  of  .controversies  in- 
lying federal  questions.— An  action 
lich  questions'  an  act  done  or  omit- 
l  under  color  of  authority  claimed  to 
derived  from  the  government  in- 
Ives  the  question  whether  such  au- 
)rity  existed,  or  could  in  law  exist, 
i  falls  within  the  jurisdiction  of  the 
iicial  power  of  the  United  States, 
tchell  V.  Clark  (1884)  4  Sup.  Ct.  170, 
I,  110  U.  S.  633,  28  L.  Ed.  279. 
?oth  under  Rev.  St  Ohio  1880.  § 
18,  which  expressly  authorizes  suits 
enjoin  the  illegal  levy  of  taxes  and  as- 
jsments,  and  upon  general  principles 
de  from  such  statute,  a  federal  court 
Ohio  may  entertain  a  suit  to  enjoin 
!  enforcement  of  a  special  assessment 
ide  under  a  rule  or  system  in  viola- 
D  of  the  constitution  of  the  United 
ites.  Village  of  Norwood  v.  Baker 
898)  19  Sup.  Ct.  187,  172  U.  S.  269, 
L.  Ed.  443. 

^.  suit  by  the  United  States  to  deter- 
ae  the  question  of  fraud  in  obtaininf 


an  award  against  Mexico,  brought  under 
authority  of  the  act  of  congress  of 
December  28,  1892,  is  a  "case,"  within 
the  meaning  of  Const.  U.  S.  art.  3,  §  2, 
extending  the  judicial  power  of  the 
United  States  to  cases  in  law  and  equi- 
ty arising  under  that  instrument,  the 
laws  of  the  United  States,  or  treaties, 
since  the  proceeding  involves  a  right 
which  in  its  nature  is  susceptible  of 
judicial  determination;  and  the  statute 
makes  the  decision  of  the  court  of 
claims  a  final  and  indisputable  basis  of 
action  by  the  parties,  and  not  simply  an 
ancillary  or  advisory  decision.  La  Abra 
Silver  Min.  Co.  v.  U.  S.  (1809)  20  Sup. 
Ct.  168,  175  U.  S.  423,  44  L.  Ed.  223, 
affirming  decree  (1897)  32  Ct.  CI.  402. 

A  federal  court  has  jurisdiction,  on 
the  ground  of  a  federal  question,  of  a 
suit  by  citizens  of  a  town  to  enjoin  a 
levy  on  their  property  of  a  tax  to  pay 
a  county  indebtedness,  which  levy  was 
ordered  by  mandamus  from  a  federal 
court  to  enforce  payment  of  a  judg- 
ment against  the  county.  First  Nat. 
Bank  v.  Society  for  Savings  (1897)  80 
Fed.  581,  25  C.  C.  A.  466. 

A  federal  court  has'  jurisdiction  of  an 
action  at  law  brought  on  an  injunction 
bond  taken  by  such  court  as  one  to  en- 
force a  right  secured  to  the  plaintiff  by 
the  constitution  and  laws  of  the  Unit- 
ed States  and  arising  thereunder.  Les- 
lie v.  Brown  (1898)  90  Fed.  171,  32  C. 
C.  A.  556. 

A  creditors*  bill  based  on  a  decree  in 
admiralty  recovered  in  a  district  court 
held  not  a  case  arising  under  the  con- 
stitution or  laws  of  the  United  States. 
Winter  v.  Swinburne  (O.  C.  1881)  8 
Fed.  49. 

Where  two  corporations,  chartered 
under  a  state  law,  hold  conflicting  grants 
from  a  municipality,  which  was*  also 
chartered  by  the  legislature,  a  case  is 
presented  "arising  under  the  constitu- 
tion or  laws  of  the  United  States.*'  Sag- 
inaw Gaslight  Co.  v.  City  of  Saginaw 
(C.  C.  1886)  28  Fed.  .529. 

In  a  suit  in  a  federal  court  by  a  non- 
resident of  a  state  to  enjoin  the  en- 
forcement of  an  ordinance,  adopted  in 
a  local  option  district  of  such  state, 
prohibiting  the  sale  of  liquors  therein 
except  for  certain  purposes,  the  only 
questions  which  can  be  considered  are 
those  affecting  the  rights  of  complainant 
under  the  Constitution  and  laws  of  the 
United  States.  In  questions  relating  to 
the  validity  and  effect  of  the  law,  or 
the  regularity  of  the  election,  complain- 
ant has  no  legal  interest,  except  as  they 
may  affect  such  rights.  August  Busch 
&  Co.  V.  Webb  (C.  C.  1903)  122  Fed. 
655,  appeal  dismissed  Busch  v.  Webb 
(1904)  24  Sup.  Ct.  857,  194  U.  S.  640, 
48  L.  Ed.  1162. 

The  district  court  has  jurisdiction,  by 
reason  of  the  presence  of  federal  ques- 
tions, of  a  suit  by  a  West  Virginia  cor- 
poration against  the  Ohio  Industrial 
Commission,  to  restrain  the  commission 
from  enforcing  Act  Ohio  Feb.  5,  1914 
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(104  Ohio  Lawg,  p.  181),  regulating  the 
weighing  of  coal  at  the  mines,  on  the 
ground  of  its  unconstitutionality.  Rail 
&  River  Coal  Co.  v.  Yaple  (D.  C.  1914) 
214  Fed.  273. 

129.  Allegations  In  pleadings— Neces- 
sity of  pleading  federal   question^— To 

give  jurisdiction  of  a  case  as  one  aris- 
ing under  the  constitution,  laws,  or 
treaties  of  the  United  States,  that  it 
does*  so  arise  must  appear  from  the 
plaintiff's  own  statement  of  his  claim. 
Ex  parte  Smith  (1876)  94  U.  S.  455. 
24  L.  Ed.  165;  Metcalf  v.  City  of  Wa- 
tertown  (1888)  128  U.  S.  586,  9  Sup. 
Ct.  173,  32  li.  Ed.  543;  Tennessee  v. 
Union  &  Planters'  Bank  (1894)  1.52  U. 
S.  454,  14  Sup.  Ct.  654,  38  L.  Ed.  511; 
Press  Pub.  Co.  v.  Monroe  (1896)  17 
Sup.  Ct.  40,  41,  164  U.  S.  105.  41  Tj, 
Ed.  367;  Muse  v.  Arlipgton  Hotel  Co. 
(1897)  18  Sup.  Ct.  109,  111,  168  U. 
S.  430,  42  L.  Ed.  531;  Florida  Cent 
&  P.  R.  Co.  v.  BeU  (1900)  20  Sup.  Ct. 
399,  176  U.  S.  321,  44  L.  Ed.  486  (re- 
versing judgment  [1898]  87  Fed.  369, 
31  C.  C.  A.  9);  Boston  &  M.  ConsoL 
Copper  &  Silver  Min.  Co.  v.  Montana 
Ore-Purchasing  Co.  (1903)  23  Sup.  Ct 
434,  188  U.  S.  632,  47  L.  Ed.  626;    Id. 

(1903)  23  Sup.  Ct  440,  188  U.  S.  645, 
47  !>.  Ed.  634;  Bankers'  Mutual  Casual- 
ty   Co.    V.    Minneapolis,    etc.,    R.    Co. 

(1904)  24  Sup.  Ct  325,  330,  192  U.  S. 
371,  48  li.  Ed.  484;  Montana  Catholic 
Missions  v.  Missoula  County  (1906)  26 
Sup.  Ct  197,  200,  200  U.  S.  118,  60 
L.  Ed.  398;  Joy  v.  St  Louis  (1906)  26 
Sup.  Ct.  478,  480,  201  U.  S.  332,  50 
li.  Ed.  776;  Louisville  &  N.  R.  Co.  v. 
Mottley  (1908)  29  Sup.  Ct  42,  211  U. 
S.    149,   53  L.   Ed.   126;    In    re   Winn 

(1909)  29  Sup.  Ct  515,  516,  213  U.  S. 
458,  53  L.  Ed.  873;  Montana  Ore-Pur- 
chasing Co.  V.  Boston  &  M.  Consol. 
Copper  &  Silver  Min.  Co.  (1899)  93 
Fed.  274,  35  C.  C.  A.  1;  Peabody  Gold 
Min.  Co.  V.  Gold  Hill  Min.  Co.  (1901) 
111  Fed.  817,  49  C.  C.  A.  637;  Earn- 
hart  V.  Switzler  (1910)  179  Fed.  832, 
105  C.  C.  A.  260;    Hare  v.  Birkenfield 

(1910)  181  Fed.  825,  104  C.  C.  A.  335; 
Seattle  Electric  Co.  v.  Seattle,  R.  & 
S.  Ry.  Co.  (1911)  185  Fed.  365,  107 
C.  C.  A.  421;  IlUnois  Cent  R  Co.  v. 
Chicago,  B.  &  N.  R.  Co.  (C.  C.  1886) 
26  Fed.  477;  Pacific  GAs  Imp.  Co.  v. 
Ellert  (C.  C.  1894)  64  Fed.  421;  State 
of  Indiana  v.  Alleghany  Oil  Co.  (C.  O. 
1898)  85  Fed.  870;  Dewey  Min.  Co.  v. 
Miller  (C.  C.  1899)  96  Fed.  1;  CaU- 
fomia  Oil  &  Gas  Co.  of  Arizona  ▼. 
Same,  Id-  12;  Henuy  v.  La  Compagnie 
Generale  Transatlantique,  etc..  Id.  497; 
Joy  V.  City  of  St  Louis  (C.  C.  1903) 
122  Fed.  524  (order  affirmed  [1906] 
26  Sup.  Ct.  478,  201  U.  S.  332,  50  L. 
Ed.  776) ;  The  Dalleb*  &  Rockland  Fer- 
ry Co.  v.  Hendryx  (C.  C.  1911)  189 
Fed.  266. 

When  federal  jurisdiction  is  invoked 
on  the  ground  that  federal  questions 
are  involved,  jurisdiction  depends  on  the 

(604) 


questions  presented  by  the  pleadings, 
and  not  on  the  ultimate  determination 
thereof.  Interstate  Stockyards  Co.  v. 
IndianapoUs  U.  Ry.  Co.  (C.  0.  1900) 
99  Fed.  472,  479;  Portiand  Ry.,  Light 
&  Power  Co.  v.  City  of  Portland  (D.  C. 
1914)  210  Fed.  667. 

The  want  of  jurisdiction  at  the  outset 
is  not  cured  by  an  answer  or  plea  sug- 
gesting a  federal  question.  Metcalf  v. 
City  of  Watertown  (1888)  128  U.  S. 
686,  9  Sup.  Ct  173,  32  L.  Ed.  543. 

A  suggestion  in  plaintiff's  bill  that  de- 
fendant will  claim  that  acts  relied  on  by 
plaintiff  violate  the  constitution  of  the 
United  States  cannot  give  jurisdiction. 
Tennessee  V.  Union  &  Planters'  Bank 
(1894)  152  U.  S.  454,  14  Sup.  Ct  654. 
38  L.  Ed.  511;  Pacific  Gas  Imp.  Co.  v. 
Ellert  (C.  C.  1894)  64  Fed.  421. 

The  jurisdiction  of  a  federal  court  on 
the  ground  of  a  federal  question  is  to  be 
determined  by  the  allegations  of  the 
bill,  and  not  on  the  facts  as  they  subse- 
quently appear.  City  Ry.  Co.  v.  Citi- 
zens' St  R  Co.  (1897)  17  S.  Ct  653, 
166  U.  S.  557,  41  L.  Ed.  1114,  modifying 
decree  Citizens'  St  R  Co.  v.  City  Ry. 
Co.  (C.  C.  1894)  64  F.  647;  State  of 
Indiana  v.  Alleghany  Oil  Co.  (C.  C. 
1898)  85  Fed.  870. 

To  give  the  federal  courts  jurisdiction 
on  the  ground  that  a  question  as  to  the 
effect  or  construction  of  the  consti- 
tution or  laws  of  the  United  States  is 
involved,  a  real  and  substantial  dispute 
as  to  the  construction  of  such  consti- 
tution or  law  must  appear  on  the  rec- 
ord by  a  statement  in  legal  and  logical 
form.  Defiance  Water  Co.  v.  Defiance 
(1903)  24  Sup.  Ct  63,  66,  191  U.  a 
184,  48  L.  Ed.  140. 

It  is  not  enough  that  it  appears  that 
defendant  may  find  in  the  federal  laws 
or  the  constitution  some  ground  of  de- 
fense. In  re  Winn  (1909)  29  Sup.  Ct 
515,  516,  213  U.  S.  458,  53  L.  Ed.  873. 

When  the  jurisdiction  of  a  federal 
court  depends  upon  the  case  being  one 
arising  under  the  Constitution  or  laws 
of  the  United  States,  the  facts  neces- 
sary to  make  such  a  case  must  be 
plainly  shown  upon  the  record,  and  it  is 
not  enough  that  such  question  may 
arise.  City  of  Louisville  v.  Cumber- 
land Telephone  &  Telegraph  Co.  (1907) 
155  Fed.  725,  84  C.  C.  A.  151,  12  Ann. 
Cas.  500. 

The  federal  question  must  appear 
from  plaintiff's  statement  of  his  own 
claim  unaided  by  defensive  allegations 
interposed.  Earnhart  v.  Switzler 
(1910)  179  Fed.  832,  105  C.  C.  A.  260; 
Hare  v.  Birkenfield  (1910)  181  Fed. 
825,  104  C.  C.  A.  335. 

It  must  appear  from  the  pleadings,  by 
a  statement  in  legal  and  logical  form, 
that  the  suit  is  one  which  does  really 
and  substantially  involve  a  dispute  or 
controversy  as  to  a  right  which  de- 
pends on  the  construction  of  the  Con- 
stitution or  some  law  or  treaty  of  the 
United  States.    Seattle  Electric  Co.  t. 
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attle,  R.  &  S.  Ry.  Co.    (1911)   185 

d.  365,  107  C.  C.  A.  421. 

i  federal  question  must  appear  from 

mplainant's    statement    of    his    own 

use  of  action,  without  aid  of  any  al- 

^tion  as  to  what  defendant  claims. 

iiff  V.  Union  Nat  Bank  of  Oakland 

\  C.  1909)  173  Fed.  333. 

See  174-178,  241,  247,  post,  this  suh- 

v^on. 

130. Sufficiency  of  allegations.— 

L  ejectment  to  recover  lands  pur- 
ased  under  tax  laws  of  the  United 
ates,  it  is  not  enough  to  show  that 
dintiff  claims  under  those  laws;  he 
ast  show  that  his  title  in  that  respect 

disputed.     The   jurisdiction    cannot 

aided  by  any  presumption.  Ex  parte 
nith  (1876)  94  U.  S.  455,  24  L.  Ed. 
a. 

A  suit  will  not  lie  in  the  federal  court 
r  relief  against  exorbitant  wharfage, 
I  a  case  arising  under  the  constitution 

laws  of  the  United  States,  even  if  it 
I  aUeged  that  the  wharfage  was  in- 
nded  as  a  duty  of  tonnage;  the  al- 
^ed  intent  not  being  traversable, 
irkersburg  &  O.  R.  Transp.  Co.  v. 
ity  of  Parkersburg  (1883)  2  Sup.  Ct. 
12,  745,  107  U.  S.  691,  27  L.  Ed.  584. 
,  when  all  the  pleadings  are  in,  it  ap- 
lars  that  the  averments  are  imma- 
rial  in  the  determination  of  the  matter 
ally  in  dispute,  and  especially  if  they 
ere  evidently  majde  to  create  a  case 
gnizable  by  the  United  States  court, 
e  court  should  immediately  dismiss 
e  case.  Carson  v.  Dunham  (1887)  7 
ip.  Ct  1030,  1032,  121  U.  S.  421,  30 

Ed.  992. 

A  bill  does  not  show  that  the  suit 
ises  under  the  constitution  and  laws 

the  United  States  by  an  averment,  in 
suit  by  a  telegraph  company  for  spe- 
5c  performance  of  a  contract  for  the 
;e  of  a  railroad  right  of  way  and  for 
I  injunction  against  interference  with 
I  rights,  to  the  effect  that  it  has  a 
fht  to  maintain  its  telegraph  line  on 
e  railroad  "under  the  provisions  of  the 
atute  of  the  United  States,"  as  it 
Ls  long  been  settled  that  the  statute 
»es  not  confer  on  telegraph  companies 
e  right  to  enter  on  private  property 
ithout  the  consent  of  the  owner, 
estem  Union  Tel.  Co.  v.  Ann  Arbor 
.  Co.  (1900)  20  S.  Ct  867,  178  U.  S. 
►9,  44  L.  Ed.  1052,  reversing  decree 
.898)  90  Fed.  379,  33  C.  C.  A.  113. 
A  complaint  in  ejectment  against  pri- 
ite  indmduals,  which  alleges  that 
aintiff  was  ousted  in  violation  of 
>nst  U.  S.  Amend.  5,  and  of  the  pro- 
Bion  of  the  treaty  with  France  of 
ctober  21,  1803,  for  the  protection  of 
e  inhabitants  of  the  territory  ceded 
the  enjoyment  of  their  property,  does 
»t  show  a  cause  arising  under  the 
BBtitution  or  a  treaty  of  the  United 
ates,  of  which  the  court  of  the  United 
ates  has  jurisdiction,  where  no  right, 
le,  privilege,  or  immunity  is  asserted 
I  derived  from  the  constitution  or 
eaty,  as  against  the  defendants,  and 


it  is*  not  charged  that  they  took  posses- 
sion by  direction  of  the  United  States 
government.  Filhiol  ▼.  Maurice  (1902) 
22  Sup.  Ct.  560,  185  U.  S.  108.  46  L. 
Ed.  827. 

The  jurisdiction  of  the  federal  court 
does  not  arise  simply  because  an  aver- 
ment is  made  that  a  constitutional 
question  exists,  if  it  plainly  appears 
that  such  averment  is  not  real  and  sub- 
stantial, but  is  without  color  of  merit 
Newburyport  Water  Co.  v.  Newbury- 
port  (1904)  24  Sup.  Ct.  553,  556,  193 
U.  S.  581,  48  L.  Ed.  795. 

A  substantial  controversy  respecting 
rights  under  the  federal  Constitution, 
presented  by  the  averments  of  the  bill, 
is  sufficient  to  support  the  jurisdiction 
of  a  federal  court,  irrespective  of  the 
actual  sufficiency  of  the  facts  aUeged  to 
justify  the  relief  sought,  or  of  the  facts 
as  they  may  subsequently  turn  out. 
Pacific  Electric  R.  Co.  v.  Los  Angeles 
(1904)  24  Sup.  Ct  586,  589,  194  U.  S. 
112,  48  L.  Ed.  896. 

An  allegation  in  a  complaint  that  full 
faith  and  credit  vdll  not  be  given  -to  the 
public  acts  of  Minnesota  if  a  New 
Jersey  corporation  organized  for  the 
purpose  of  acquiring  the  control  of  two 
competing  interstate  railway  companies 
engaged  in  businesB  in  Minnesota  is  al- 
lowed to  carry  out  the  object  of  its 
incorporation  does  not  present  a  cause 
arising  under  the  federal  Constitution. 
Minnesota  v.  Northern  Securities  Co. 
(1904)  24  Sup.  Ct  598,  605,  194  U.  S. 
48,  48  L.  Ed.  870. 

The  claim  that  grazing  land  actually 
owned  by  a  Jesuit  society  was  exempt 
from  state  taxation  either  because  the 
society's  income  was  devoted  to  the 
charitable  work  among  the  Indians  on 
a  reservation  in  a  state  so  that  the 
entire  beneficial  ownership  was  in  tribal 
Indians,  or  because  the  federal  govern- 
ment by  permitting  and  aiding  this  work 
constituted  it  an  agency  in  carrsdng 
out  its  obligations  to  the  Indians,  was 
so  clearly  lacking  in  merits  as  to  confer 
no  jurisdiction  on  a  federal  court.  Mon- 
tana Catholic  Missions  v.  Missoula 
County  (1906)  26  Sup.  Ct  197,  200, 
200  U.  S.  118,  50  L.  Ed.  398. 

Allegations  in  a  bill  to  quiet  title, 
framed  under  a  state  statute,  that  de- 
fendant's adverse  claims  are  based  up- 
on an  erroneous  construction  of  Treaty 
of  Guadalupe  Hidalgo  (9  Stat  922),  and 
Act  March  3,  1851,  c.  41,  9  Stat  631, 
and  upon  certain  enumerated  acts  of 
the  State  Legislature,  and  ordinances 
and  charters  of  a  city  adopted  and  ap- 
proved in  pursuance  of  such  construc- 
tion, do  not  present  a  case  arising  un- 
der the  federal  Constitution,  laws,  or 
treaties,  of  which  a  federal  court  has 
jurisdiction  without  diversity  of  citizen- 
ship. Devine  v.  Los  Angeles  (1906) 
26  Sup.  Ct  652,  202  U.  S.  313,  50  L. 
Ed.  1046. 

Allegations  in  a  biU  to  enjoin  the  en- 
forcement, as  in  violation  of  Const  U. 
S.  Amend.  14,  of  an  order  of  a  State 
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Railroad  Commission,  that  such  com- 
mission was  not  vested  with  power  to 
make  that  order,  do  not  defeat  the  ju- 
risdiction of  a  federal  court,  because  in 
such  case  the  action  of  the  commission 
is  not  that  of  the  state,  where  the  bill 
sets'  up  several  entirely  separate  federal 
questions,  some  of  which  are  directed 
to  the  invalidity,  on  various  constitu- 
tional grounds,  of  the  state  statute  un- 
der the  supposed  authority  of  which  the 
order  was  made,  and  some  of  which  are 
founded  upon  the  terms  of  the  order. 
Siler  V.  Louisville  &  N.  R.  Co.  (1909) 
29  Sup.  Ct.  451,  455,  213  U.  S.  175,  53 
L.  Ed.  758;  Same  v.  Illinois  Cent.  R. 
Co.  (1909)  29  Sup.  Ct.  458,  213  U.  S. 
199,  53  L.  Ed.  760. 

Where,  in  a  suit  by  a  private  person 
against  state  judges  of  general  juris- 
<liction,  the  statement  of  plaintiff's  claim 
did  not  show  diverse  citizenship,  or  that 
the  action  involved  a  federal  question, 
a  mere  allegation  that  defendants  were 
liable  under  R.  S.  §§  1979, 1980,  post,  §§ 
3932,  3933,  prohibiting  the  deprivation 
of  rights,  privileges,  and  immunities  se- 
cured by  the  Constitution  and  laws,  etc., 
was  insufficient  to  establish  federal  ju- 
risdiction, in  the  absence  of  an  allega- 
tion of  facts  showing  a  substantial  dis- 
pute as  to  the  effect  or  construction  of 
the  Constitution,  or  of  some  law  of  the 
United  States  on  the  determination  of 
which  the  recovery  depended.  U.  S. 
V.  Bell  (1905)  135  Fed.  336,  68  C.  C. 
A.  144,  affirming  judgment  (C.  C.  1904) 
127  Fed.  1002. 

A  federal  court  is  without  jurisdic- 
tion of  a  suit  to  enjoin  the  eoforcement 
of  a  municipal  ordinance,  on  the  ground 
that  it  impairs  the  obligation  of  a  con- 
tract or  deprives  complainant  of  prop- 
erty without  due  process  of  law,  in  vio- 
lation of  the  Constitution  of  the  Unit- 
ed States,  when  the  bill  alleges  that  no 
power  had  been  granted  to  the  munici- 
pality by  the  Constitution  or  Legisla- 
ture of  the  state  to  pass  such  ordi- 
nance; the  prohibition  of  the  federal 
constitution  being  against  state  action 
only.  City  of  Louisville  v.  Cumberland 
Telephone  &  Telegraph  Co.  (1907)  155 
Fed.  725,  84  C.  C.  A.  151,  12  Ann.  Cas. 
500. 

A  bill  by  an  express  company  to  re- 
strain a  messenger's  wife  from  suing  a 
railroad  company  for  her  husband's 
death  because  of  the  messenger's  con- 
tract to  save  the  express  company  and 
any  of  its  contracting  roads  harmless 
from  any  liability  resulting  from  per- 
sonal injuries  did  not  state  a  case  aris- 
ing under  Const.  U.  S.  art  1,  §  10,  or 
under  the  fourteenth  amendment. 
Rountree  v.  Adams  Express  Co.  (1908) 
165  Fed.  152,  91  O.  C.  A.  186. 

In  an  action  to  recover  certain  prem- 
ises, plaintiff  averred  that  he  acquired 
title  "through  a  deed  of  the  United 
States,  executed  by  the  commissioner  of 
internal  revenue,  with  the  approval  of 
the  secretary  of  the  treasury,"  by  vir- 
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tue  of  authority  conferred  by  Act  Jun< 
8,  1872,  and  that  "the  validity  of  saic 
act,  and  his  title  thereunder,  are  th< 
only  questions  in  controversy  in  this 
case."  Held,  that  these  averments  pre- 
sented a  federal  question.  Eaton  v. 
Calhoun  (C.  C.  1880)  47  Fed.  422. 

Parties  will  not  be  allowed  to  resort 
to  the  jurisdiction  of  the  federal  courts 
on  simple  averments  that  the  case  it 
one  involving  a  federal  question,  unless 
such  clearly  appears  to  be  the  case. 
Manhattan  Ry.  Co.  v.  City  of  New  York 
(C.  C.  1883)  18  Fed.  195. 

Where  plaintiffs  allege  that  theii 
property  has  been  seized  under  color  of 
a  state  law,  which  is  alleged  to  be  voic 
as  against  the  federal  constitution,  t 
federal  question  is  sufficiently  present- 
ed, on  demurrer,  without  formally  al- 
leging that  the  circumstances  of  the  ar- 
rest were  such  as  to  call  forth  the  op- 
eration of  the  state  law.  Booth  v 
Lloyd  (C.  C.  1887)  33  Fed.  593. 

A  bill  was  filed  by  a  gas  companj 
against  a  city  of  the  same  state  undei 
whose  laws  the  gas  company  was  or- 
ganized, alleging  that  certain  prices  foi 
gas  had  been  fixed  by  the  city  under  a 
statute  authorizing  it  to  regulate  the 
price  of  gas*;  that  such  prices  were  not 
reasonable;  and  that  the  ordinance  fix- 
ing such  prices  violated  the  federal  con- 
stitution, by  impairing  the  obligation  ol 
the  contracts  of  the.  gas  company  with 
the  state  in  its  charter,  and  with  the 
city  in  an  agreement  for  the  use  of  the 
streets,  by  taking  the  property  of  the 
plaintiff  without  just  compensation,  de- 
priving it  of  its  property  without  due 
process'  of  law,  and  depriving  it  of  the 
equal  protection  of  the  laws.  Held, 
that  such  bill  presented  a  controversy 
for  federal  jurisdiction,  irrespective  of 
the  citizenship  of  the  parties.  Capital 
City  Gas  Co.  v.  City  of  Des  Moines  (C. 
C.  1896)  72  Fed.  818. 

In  order  to  confer  jurisdiction  of  a 
suit  as  arising  under  the  United  States 
constitution,  tiie  pleadings  need  not 
show  what  particular  clause  of  the  con- 
stitution is  in  question.  Crystal  Springs 
Land  &  Water  Co.  v.  City  of  Los  An- 
geles- (C.  C.  1896)  76  Fed.  148. 

When  a  suit  in  equity  by  stockholders 
to  restrain  action  by  the  corporation  al- 
leged to  be  in  violation  of  the  rights  of 
complainants  arises  upon  a  constitution- 
al provision  which  gives  a  court  of  the 
United  States  jurisdiction,  the  question 
whether  complainants  have  complied 
with  rule  94  by  alleging  want  of  collu- 
sion is  immaterial.  Ball  v.  Rutland  R. 
Co.  (C.  C.  1899)  93  Fed.  513. 

In  a  suit  to  quiet  title,  complainant 
need  not  do  more  than  to  allege  his  own 
title,  and  that  defendant  claims  adverse- 
ly to  him.  The  nature  of  the  adverse 
claim,  its  source,  and  the  manner  in 
which  it  originated  are  immaterial; 
and,  if  such  matters  are  alleged,  they 
must  be  disregarded,  for  the  purpose  of 
determining  whether  the  bill  diacloses  a 
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eral  qnestioiL    California  Oil  &  Gas 
of  Arizona  v.  Miller  (C.  C.  1899) 
Fed.  12. 

L  petition  in  a  state  court  based  upon 
tate  statute,  although  its  sufficiency 
:ballenged  by  defendant  by  demurrer, 
bout  any  additional  averments  in  de- 
se,  upon  a  ground  found  in  the  fed- 
1  Constitution,  does*  not  disclose  a 
e  arising  under  such  Constitution, 
elds  V.  Boardman  (C.  C.  1899)  98 
1.  455. 

rhere  the  declaration  in  an  action  for 
jally  denying  to  plaintiff  the  right  to 
e  at  a  national  election  shows  that 
sole  ground  of  defendants*  action 
I  the  refusal  of  plaintiff  to  comply 
h  a  state  law,  which  is  admittedly 
id,  and  applies  alike  to  all  voters 
bin  the  districts  where  it  is  in  force, 
which  was  extended  to  the  district 
which  plaintiff  resided  by  an  act 
ch  he  claims  is  in  conflict  with  the 
te  constitution  and  void,  it  affirma- 
(ly  appears  from  such  declaration 
t  the  case  involves  no  federal  quos- 
\  which  can  give  a  court  of  the  Unit- 
States  jurisdiction.  Swafford  v. 
Qpleton  (C.  C.  1901)  108  Fed.  309, 
ersed  (1902)  22  S.  Ct  783,  185  U. 
187,  46  L.  Ed.  1005. 
nonresident  stockholder  in  a  domes- 
corporation,  who  brings  himself  with- 
iquity  rule  94  by  showing  demand  on 
corporation  to  refuse  compliance 
h  a  state  statute,  and  to  contest  its 
dity,  and  a  formal  refusal  of  the 
poration  by  resolution  of  its  board 
directors,  cannot  be  charged  with 
ig  in  collusion  with  the  corporation 
g:ive  a  federal  court  jurisdiction  of  a 
i  brought  to  enjgin  the  enforcement 
the  statute,  and  compliance  there- 
fa  by  the  corporation,  where,  among 
principal  grounds  alleged  against 
validity  of  the  statute,  is  that  it  is  in 
lation  of  the  constitution  of  the  Unit- 
States;  such  allegations  raising  a 
eral  question,  which  gives  the  court 
isdiction  of  the  suit,  and  to  deter- 
le  all  the  issues  made  therein,  re- 
dless  of  the  citizenship  of  the  par- 
i,  and  whether  brought  by  the  stock- 
iera  or  the  corporation  itself.  Simp- 
V.  Union  Stockyards  Co.  (C.  C. 
1)  110  Fed.  799. 

iTiere  a  bill  shows  that  by  legisla- 
!  action  of  city  council,  enacted  in 
snance  of  the  powers  granted  to  it 
the  legislature  of  the  state,  the  ob- 
tion  of  a  contract  between  the  city 
complainant  has  been  impaired,  or 
t  complainant  has  been  deprived  of 
property  without  due  process  of  law, 
federal  court  has  jurisdiftion:  the 
)unt  involved  exceeding  $2,000,  ex- 
ive  of  interest  and  cost.  American 
terworks  &  Guarantee  Co.  v.  Home 
ter  Co.  (C.  C.  1902)  115  Fed.  171, 
eal  dismissed  (1904)  24  Sup.  Ct. 
,  IW  U.  S.  639,  48  L.  Ed.  1162. 
federal  court  is  not  given  jurisdic- 
of  a  suit  to  enjoin  officers  of  a 
;e  from  a  contemplated  act  by  an 


allegation  that  such  act  will  be  in  viola- 
tion of  the  fifth  constitutional  amend- 
ment; such  amendment  being  a  limita- 
tion only  upon  the  powers  of  Cougress. 
St.  I^uis.  I.  M.  &  S.  Ry.  Co.  v.  Davis 
(C.  C.  1904)  132  Fed.  620. 

If  it  appears  from  a  bill  filed  in  a  fed- 
eral court  that  in  any  aspect  which  the 
case  may  assume  the  right  to  relief  may 
depend  upon  the  construction  of  a  pro- 
vision of  the  Constitution  or  laws  of  the 
United  States,  and  that  such  claim  is 
not  merely  colorable,  but  rests  upon  a 
reasonable  foundation,  the  court  has  ju- 
risdiction of  the  cause.     Id. 

A  stockholders*  suit  in  a  federal  court 
is  not  subject  to  the  requirements  of 
equity  rule  94,  where  it  involves  a  con- 
stitutional question  which  gives  the 
court  juris'diction,  regardless  of  the  citi- 
zenship of  the  parties,  and  complainant 
and  the  corporation  and  its  directors 
are  evidently  united  in  interest.  lind- 
sley  V.  Natural  Carbonic  Gas  Co.  (C.  C. 
1908)  162  Fed.  954. 

Where  the  bill  in  a  suit  in  equity 
shows  that  the  state  statute  complain- 
ed of  violates  the  federal  constitution, 
the  federal  court  has  jurisdiction  of 
the  controversy,  though  it  may  appear 
that  the  act  contravenes  the  constitu- 
tion of  the  state,  and  is  for  that  reason 
invalid.  San  Francisco  Gas  &  Electric 
Co.  V.  City  &  County  of  San  Francisco 
(C.  C.  1911)  189  Fed.  943. 

131. Anticipation   of   defenses.— 

Jurisdiction  of  a  federal  court  cannot 
be  invoked  by  averments  in  plaintiff's 
pleadings  anticipatory  of  the  defense 
and  allegations  that  such  defense  is 
based  on  the  Constitution  or  laws  of  the 
United  States.  Florida  Cent.  &  P.  B. 
Co.  V.  Bell  (1899)  20  Sup.  Ct.  399,  402, 
176  U.  S.  321,  44  L.  Ed.  486;  Boston 
&  Montana  Consol.  Copper  &  Silver 
Min.  Co.  V.  Montana  Ore-Purchasing 
Co.  (1903)  23  Sup.  Ct.  434,  437,  188  U. 
S.  632,  47  L.  Ed.  626;  Id.  (1903)  23 
Sup.  Ct.  440,  188  U.  S.  645,  47  L.  Ed. 
634;  Louisville  &  N.  R.  Co.  v.  Mottley 
(1908)  29  Sup.  Ct.  42,  211  U.  S.  149, 
53  L.  Ed.  126;  Montana  Ore-Purchas- 
ing Co.  V.  Boston  &  M.  Consol.  Copper 
&  Silver  Min.  Co.  (1899)  93  Fed.  274, 
35  C.  C.  A.  1;  Peabody  Gold  Min.  Co. 
v.  Gold  Hill  Min.  Co.  (1901)  111  Fed. 
817,  49  C.  C.  A.  637;  Joy  v.  City  of  St. 
Louis  ^C.  C.  1903)  122  Fed.  524  (order 
affirmed  [1906]  26  S.  Ct  478,  201  U.  S. 
332,  50  L.  Ed.  776);  People's  U.  S. 
Bank  v.  Goodwin  (C.  C.  1908)  160  Fed. 
727. 

The  federal  question  relied  upon  as 
conferring  original  jurisdiction  cannot 
arise  from  mere  allegations  in  the  bill 
of  the  defense  which  the  defendants  in- 
tend to  set  up,  or  which  they  rely  up- 
on. Boston  &  M.  Consol.  Copper  & 
Silver  Min.  Co.  v.  Montana  Ore -Pur- 
chasing Co.  (1903)  23  S.  Ct.  434,  188 
U.  S.  632,  47  L.  Ed.  626;  Id.  (1903) 
23  S.  Ct.  440,  188  U.  S.  645,  47  L.  Ed. 
634;  Peabody  Gold  Min.  Co.  v.  Gold 
HiU  Min.  Co.  (1901)  111  Fed.  817,  49  C. 
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C.  A.  637;  Joy  v.  City  of  St  Louis  (C. 
C.  1903)  122  Fed.  524,  order  affirmed 
(1906)  26  S.  Ct  478,  201  U.  S.  332, 
50  L.  Ed.  776. 

In  an  action  for  false  imprisonment, 
averments  in  the  declaration  that  de- 
fendants, acting  as  judges  of  an  elec- 
tion, caused  plaintiff's  arrest  and  im- 
prisonment under  color  of  a  state  law 
which  is  repugnant  to  the  constitution 
of  the  United  States,  are  not  opqn  to 
the  objection  of  anticipating  the  defense 
for  the  purpose  of  showing  that  a  fed- 
eral question  is  involved.  Cox  v.  Gil- 
mer (C.  C.  1898)  88  Fed.  343. 

132. Effect  of  defenses  present- 
ed.— Jurisdiction,  if  conferred  on  a  court 
of  the  United  States  by  averments  in 
the  bill  as  to  the  defense  which  defend- 
ants intend  to  assert,  is  ousted  by  the 
filing  of  answers  which  disclaim  any  in- 
tention of  relying  on  such  defense. 
Boston  &  M.  Consol.  Copper  &  Silver 
Min.  Co.  V.  Montana  Ore-Purchasing 
Co.  (1903)  23  S.  Ct.  434,  188  U.  S.  032, 
47  L.  Ed.  628;  Id.  (1003)  23  S.  Ct. 
440,  188  U.  S.  645,  47  L.  Ed.  634. 

The  jurisdiction  of  the  federal  courts, 
where  it  is  claimed  by  reason  of  a  fed- 
eral question  being  involved,  depends 
on  the  issues  raised  by  plaintiff's  peti- 
tion, which  are  necessary  to  be  deter- 
mined to  afford  him  an  adequate  rem- 
edy, and  cannot  be  devested  by  the  char- 
acter of  the  defense  made.  Sawyer  v. 
Parish  of  Concordia  (C.  C.  1882)  12 
Fed.  754. 

In  ejectment  in  the  United  States 
court,  plaintiff  alleged  that  it  derived  ti- 
tle to  the  lands  from  acts  and  grants 
of  congress,  and  that  defendant  denied 
the  validity  of  those  grants.  Defendant 
answered,  admitting  the  validity  of  the 
acts  and  grants,  and  claimed  that  the 
land  in  controversy  lay  outside  of  the 
grants.  Held,  that  no  federal  question 
was  presented,  and  the  action  must  be 
dismissed.  Southern  Pac.  B.  Co.  v. 
Whittaker  (C.  C.  1891)  47  Fed.  529. 

In  ejectment  plaintiff  claimed  title  un- 
der a  railroad  land  grant,  alleging  that 
defendants  denied  the  validity  of  the 
grant.  The  pleadings  and  evidence 
showed  that  defendants  not  only  assert- 
ed the  validity  of  the  grant,  but  them- 
selves claimed  title  through  one  holding 
under  the  grant  Held,  that  the  ac- 
tion must  be  dismissed  for  want  of  ju- 
risdiction. Stayton  Min.  Co.  v.  Woody 
(C.  C.  1892)  50  Fed.  633. 

When  the  only  ground  of  federal  ju- 
risdiction grows  out  of  allegations  in 
the  bill  that  defendant's  claim  of  title 
ie  based  in  part  on  certain  acts  of  a 
state  legislature  which  attempt  to 
transfer  to  him  the  title  held  by  com- 
plainant's grantors  at  the  time  of  their 
passage,  the  court  will  not  retain  juris- 
diction when  an  answer  is  filed  by  the 
defendant  denying  such  allegations  and 
disclaiming  any  title  or  claim  of  title 
not  held  by  him  before  the  passage  of 
said  acts.  Crystal  Springs  Land  &  Wa- 
ter Co.  V.  City  of  Los  Angeles  (0.  (X 

(608) 


THE  JUDICIAL  CODB 


(Tit.  12o 


1897)    82    Fed.    114,    decree    reversed 
(1900)    20    Sup.    Ct   573,    177    U.   S. 
169,  44  L.  Ed.  720.       ' 
See  429,  post,  this  subdivision. 

133.  Amendments.— An  amend- 
ment to  the  declaration,  designed  to 
raise  a  question  *'under  the  constitution 
and  laws  of  the  United  States,"  and 
thereby  to  create  a  case  cognizable  by 
the  federal  court,  irrespective  of  the 
citizenship  of  the  parties,  will  not  be 
permitted  unless  it  appears  that  it  will 
be  likely  to  avail  the  plaintiff.  Rae  v. 
Grand  Trunk  R.  Co.  (C.  C.  1882)  14 
Fed.  401. 

See  453,  post,  this  subdivision. 

(B)  Cases  arising^  under  the  constitution 
See,  also.  Const  art  3,  §  2,  d.  1,  and 
notes  thereunder. 

134.  Constitutional  question  as 
ground  for  Jurisdiction.— Where  some 
title,  right,  privilege,  or  immunity  on 
which  a  recovery  depends  will  be  de- 
feated by  one  construction  of  the  feder- 
al constitution  or  sustained  by  oppo- 
site construction,  the  case  arises  under 
the  constitution  of  the  United  States 
within  this  section.  Little  York  Gold 
Washing  &  Water  Co.  v.  Keyes  (1877) 
96  U.  S.  199,  201,  24  L.  Ed.  656;  RaU- 
road  Co.  v.  Mississippi  (1880)  102  U.  S. 
135,  26  L.  Ed.  96;  Starin  v.  New  York 
(1885)  6  Sup.  Ct  28,  31,  115  U.  S.  218, 

29  L.  Ed.  388;  Cooke  v.  Avery  (1893) 
13  Sup.  Ct.  340,  344,  147  U.  S.  375, 
37  L.  Ed.  209;  New  Orleans  v.  Benja- 
min (1894)  14  Sup.  Ct  905,  909,  153 
U.  S.  411,  38  L.  Ed.  764;  Patton  v. 
Brady  (1902)  22  Sup.  Ct  493,  494,  184 
U.  S.  608,  46  L.  Ed.  713;  New  Orieans 
Waterworks  Co.  v.  St.  Tammany  Wa- 
terworks Co.  (C.  C.  1882)  14  Fed.  194 
(decree  affirmed  St.  Tammany  Water- 
works Co.  V.  New  Orleans  Waterworks 
Co.  [1887]  7  Sup.  Ct  405,  120  U.  S.  64, 

30  L.  Ed.  563;  King  v.  Lawson  (C.  C. 
1897)  84  Fed.  209,  210;  Huff  v.  Union 
Nat  Bank  (C.  C.  1909)  173  Fed.  333. 

A  case  arises  under  the  constitution 
of  the  United  States  whenever  the  deci- 
sion depends  on  the  correct  construc- 
tion thereof.  Little  York  Gold  Wash- 
ing &  Water  Co.  v.  Keyes  (1877)  96  U. 
S.  199,  201.  24  L.  Ed.  650;  U.  S.  v.  Old 
Settlers  (1893)  13  Sop.  Ct  650,  607, 
148  U.  S.  427,  37  L.  Ed.  509;  Van  Al- 
len V.  Atchison,  C.  &  P.  R.  Co.  (C.  C. 
1880)  3  Fed.  545,  546;  King  v.  Lawson 
(C.  C.  1897)  84  Fed.  209,  210;  An- 
thony v.  Burrow  (C.  C.  1904)  129  Fed. 
783;  Cound  v.  Atchison,  T.  &  S.  F.  Ry. 
Co.  (C.  C.  1909)  173  Fed.  527. 

Ordinarily  the  question  of  the  repug- 
nancy of  a  state  statute  to  the  consti- 
tution does  not  involve  a  dispute  as  to 
the  effect  or  construction  of  the  consti- 
tution upon  the  determination  of  which 
the  result  depends.  New  Orleans  v. 
Benjamin  (1894)  14  Sup.  Ct  905,  909, 
153  U.  S.  411,  38  L.  Ed.  764. 

No  federal  question  is  involved  in  the 
inquiry  whether  a  party  has  been  given 
or  refused  the  benefit  of  the  law  of  es- 
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oppe].  Weyerhaueger  v.  State  of  Min- 
lesotti  (1900)  20  Sup.  Ct  485,  176  U, 
J.  55<ip  44  L.  Ed,  5S3,  affirming  judg- 
oent  State  v.  Weyerhaaeser  (1S98)  75 
J.  W.  718,  72  Minn.  519. 

An  action  to  recover  damagei  from 
tate  election  officers  for  their  asserted 
rrongfiil  refusal  to  permit  the  plaintiff 
0  vote  for  a  member  of  the  house  of 
epresentatives*  at  a  national  election 
eld  in  the  district  where  he  resided,  la 
ne  arising  under  the  t'onstitution  of 
he  United  States,  Swaffnrd  v.  Tem- 
ileton  (1902)  22  S.  Ct.  IS^,  185  U,  S. 
87,  40  L.  Ed.  1005^  reversing  judgment 
C.  a  imi)  lOS  Fed.  309;  Knight  v, 
Ihelton  tC,  C.  1905)  1^4  Fed  423. 

A  caae  tJoes  not  necessarily  arise  un- 
ler  the  Constitution  of  the  United 
Itates  ever3*  time  that  a  writ  of  error 
rould  he  to  the  judgment  of  a  state 
ourt  Bradley  v.  Lightcap  (1904  \  24 
Inp.  Ct.  753,  754>  195  U,  S.  24,  49  L. 

a  75, 

A  federal  court  has  jurisdiction,  ofi 
le  ground  of  a  federal  question,  of  a 
ait  by  citizens  of  a  town  to  enjoin  b 
ivy  on  their  property  of  a  tax  to  pay 

comity  indebtedness,  which  levy  was 
rdered  by  mandamus  from  a  federal 
)urt  to  enforce  payment  of  a  judgment 
gainst   the   connty.     First  Nat.  Bank 

Society  for  Saving^^  (1897)  80  Fed, 
51,  25  a  C,  A.  466. 

A  constitutional  question  is  not  pre- 
inted  in  a  case  where  the  court  has 
xjasion  to  apply  the  rules  of  the  com- 
on  law  regulating  transportation 
large )5,  whether  or  not  the  carriage  he 
iterstate.  Murray  v,  Cliicago  &  N, 
r,  Ry.  Co.  (1899)  92  Fed.  SdS,  35  C. 
.  A.  62,  affirming  judgment  (C.  C 
»4)  62  Fed.  24. 

Alleged  error  of  a  state  court  in  not 
llowing  the  law  of  another  state  does 
)t  raise  a  federal  question.  Terry  v. 
avy  (1901)  107  Fed.  50,  46  C.  C.  A, 

A  suit  to  recover  taxes  erroneously 
vied  by  the  officiala  of  a  county,  «n- 
T  a  state  statute,  does  not  involve 
ly  federal  question,  although  the  in- 
Jidity  of  such  taxes  has  been  estah- 
ihed  by  the  decree  of  a  federal  court, 
srger  v.  County  Com'ra  of  Douglas^ 
)unty  (C.  C.  1880)  5  Fed.  2S,  25. 
The  jurisdiction  of  a  federal  court 
nnot  he  invoked  on  the  ground  that 
le  act  of  a  state  legislature  under 
liich  the  proceedings  complained  of 
e  had  violates  the  constitution  of  the 
ate,  unless  it  also  violates  some  pro- 
Bion  of  the  federal  constitution.  CJil- 
tte  V.  City  of  Denver  (C.  0.  1884)  21 
?d.  822, 
The  federal  courts  have  jurisdiction 

suit8  involving  the  validity  of  a  tax 
iposed  by  a  state,  allcgtd  to  he  in  vio- 
tion  af  the  United  States  constitu- 
m,  without  regard  to  the  citizenship 

the  parties  thereto.     U.  S.  Exp.  Co. 

Allen  (C.  C.  1889)  30  Fed.  712,  de- 
ee  reversed   Shelton  v.  Piatt  (1890) 
1  U.S.CoMP/16-39 


11  S.  Ct  646,  139  U.  S.  591,  35  L.  Bd. 

273, 

To  constitute  a  suit  arising  under  the 
constitution,  two  elements  must  con- 
cur to  give  the  court  jurisdiction: 
First  the  suit  must  be  one  actually  and 
not  potentially  arising  under  the  con- 
stitution; and,  second,  it  must  appear 
at  the  outset  that  the  alleged  depriva- 
tion of  a  right  guaranteed  by  the  con- 
stitution was  by  an  act  of  the  state, 
Farson  v.  Chicago  (C.  C,  1905)  138 
Fed.  184,  186. 

A  suit  to  enjoin  officers  or  agents  of 
a  state  from  exercising  powers  confer- 
red on  them  by  a  state  statute,  on  the 
ground  that  their  action  is  in  violation 
of  the  property  rights  of  complainant 
under  the  Constitution  of  the  United 
States,  is  witliin  the  jurisdiction  of  a 
federal  court.  Douglas  Park  Jockey 
Cluh  V.  Grainger  (O,  C,  1906)  146  Fed. 
414,  order  reversed  Grainger  v,  Doug' 
las  Park  Jockey  Club  (19f>6)  148  Fed. 
513,  78  C.  C.  A,  199,  8  Ann.  Cas.  997. 

The  provisions  of  the  fourteenth  con- 
stitutional amendment,  seLuring  per- 
sonal rights,  are  directed  against  the 
states  and  their  agencies,  and  not 
against  the  acts  of  private  individuals, 
which  give  no  right  of  action  in  the  fed- 
eral courts  on  the  ground  that  a  consti- 
tutional question  is  involved.  Marten 
V,  Holbrook  (0.  C,  1907)  157  Fed,  716. 

The  federal  courts  should  not  decline 
because  of  comity  to  take  jurisdiction 
of  a  suit  in  equity  involving  rights  un- 
der the  Constitution  of  the  United 
States,  where  its  determination  depends 
upon  questions  of  fact,  since,  if  brought 
in  a  state  courts  the  case  can  only  be 
reviewed  by  the  Supreme  Court  of  the 
United  States  on  writ  of  error,  where 
findings  of  fact  made  by  the  state  court 
are  condusive,  St,  Louis  &  S,  F.  R, 
Co.  y.  IJadley  (C,  C.  1909)  168  Fed, 
317,  decree  modified  Knott  v.  Chicago, 

B.  &  C.  R.  Co,  (1913)  33  Sup.  Ct.  975, 
230  U.  S.  474,  57  L,  Ed.  1571,  decree 
reverssd  Same  v.  St.  Louis,  K,  C.  &  G. 
R,  Co,  (1913)  33  Sup.  Ct.  9S3,  230  U, 
S.  512,  57  L.  Ed,  1596,  and  appeal  dis- 
missed Same  v.  St,  Louis  Southwestern 
R.  Co.  (1913)  33  Sup,  Ct.  985,  230  U. 
S,  509,  57  L,  Ed.  1595. 

Whether  a  state  statute  violates  the 
federal  coostitution  involves  a  federal 
question  and  gives  the  federal  court  ju- 
risdiction.    Risley  V.  City  of  Utica  (C. 

C,  mm}  173  Fed.  502. 

It  does  not  appear  that  the  New  York 
court  of  appeals  have  decided  that  so 
much  of  the  act  of  April  24,  1SIJ2,  as 
gives  a  materialman  a  lien  upon  a  ves- 
sel for  supplies  furnished  in  her  home 
port  is  void  because  in  conflict  with  the 
gra.nt  of  admiralty  ,fiiHsdicti[/n  to  the 
United  Statt?s;  and,  if  it  did,  this  court 
Is  not  bound  to  follow  it,  because  the 
question  us  to  its  validity  arises  under 
the  constitution  of  the  United  States, 
and  not  the  state,  and  is  therefore  n 
federal  one.  The  Canada  (D.  C.  1S81) 
7  Fed,  730, 
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A  federal  court  of  equity  has  jurisdic- 
tion of  a  suit  to  enjoin  the  enforcement, 
through  repeated  criminal  prosecutions 
for  its  violation,  of  a  municipal  ordi- 
nance which  is  void  as  in  violation  of 
the  federal  Constitution.  Kansas  City 
Gas  Co.  V.  Kansas  City  (D.  C.  1912) 
198  Fed.  500. 

Where  a  city,  in  the  exercise  of  del- 
egated state  powers,  transgresses  the 
federal  Constitution,  the  federal  courts 
have  jurisdiction,  though  the  act  is  not 
authorized  or  may  have  been  forbidden 
by  the  state.  Portland  Ry.,  Light  & 
Power  Co.  v.  City  of  Portland  (D.  O. 
1914)  210  Fed.  667. 

135.  Impairment  of  obligation  of  con- 
tracts.—The  federal  court  cannot  be  giv- 
en jurisdiction  by  the  suggestion  of 'the 
impairment  of  a  contract,  in  respect  of 
which  the  complainant  seeks  no  relief. 
New  Orleans  v.  Benjamin  (1894)  14 
Sup.  Ct.  905,  912,  153  U.  S.  411,  38  L. 
Ed.  764. 

The  constitutional  provision  against 
the  impairment  by  a  state  of  the  obli- 
gation of  contracts  does  not  afford  ba- 
sis for  a  suit  in  equity  in  a  federal 
court  by  a  party  defeated  in  an  action 
in  a  state  court  to  set  aside  the  judg- 
ment on  the  ground  that  it  impaired 
the  obligation  of  a  contract  Allen  v. 
Allen  (1899)  97  Fed.  525,  38  C.  C.  A. 
336. 

A  federal  court  has  jurisdiction  of  a 
suit  to  restrain  state  officers  from  ex- 
ecuting an  unconstitutional  state  stat- 
ute in  violation  of  a  contract  of  the 
state  with  complainants.  McComb  v. 
Board  of  Liquidation  (C.  C.  1874)  Fed. 
Cas.  No.  8,707. 

A  suit  to  enforce  a  contract  where 
the  refusal  to  perform  is  the  result  of 
the  passage  of  an  act  in  violation  of  the 
constitution,  impairing  the  obligation 
of  contracts,  is  a  suit  arising  under  the 
constitution  of  the  United  States. 
Sawyer  v.  Parish  of  Concordia  (C.  C. 
1882)  12  Fed.  754. 

Where  jurisdiction  of  a  federal  court 
is  predicated  on  the  ground  that  the 
obligation  of  a  contract  has  been  im- 
paired by  a  state,  the  questions  to  be 
considered  are:  (1)  The  existence  or 
not  of  the  contract;  (2)  the  obligation 
arising  under  it;  and  (3)  whether  there 
has  been  state  legislation  impairing  the 
contract  obligation.  American  Tele- 
phone &  Telegraph  Co.  of  Alabama  v. 
Town  of  New  Decatur  (C.  C.  1910)  176 
Fed.  133. 

136. Existence    and    validity    of 

contract.— The  court  in  determining 
whether  a  federal  question  arises  on 
the  ground  of  impairment  of  obligation 
of  a  contract  must  determine  whether 
there  is  a  contract  as  alleged,  and  the 
existence  of  the  contract  is  a  part  of 
the  federal  question.  Clark  v.  City 
and  County  of  San  Francisco  (1888)  8 
Sup.  Ct  659,  662,  124  U.  S.  639,  31  L. 
Ed.  553;  American  Telephone  &  Tele- 
graph Co.  of  Alabama  v.  Town  of  New 
Decatur  (C.  C.  1910)  176  Fed.  133. 

(610) 


A  city  council  passed  an  ordinance  re- 
linquishing to  plaintiff  and  other  per- 
sons in  possession  of  public  land  with- 
in the  corporate  limits  the  city's  claim 
to  such  land,  and  then,  by  a  later  ordi- 
nance, took  part  of  the  land  in  plain- 
tiff's possession  for  a  public  square. 
Congress  afterwards  granted  the  land 
within  the  corporate  limits  to  the  city 
for  the  uses  and  purposes  specified  in 
these  two  ordinances.  Held  that,  plain- 
tiff's title  being  based  upon  the  grant, 
which  referred  to  both  ordinances,  be 
acquired  through  the  first  ordinance  no 
vested  right  to  the  land  taken  by  the 
second.  Clark  v.  City  and  County  of 
San  Francisco  (1888)  8  Sup.  Ct.  659, 
124  U.  S.  639,  662,  31  L.  Ed.  553. 

It  is  not  essential  to  the  jurisdiction 
of  a  federal  court  of  a  suit  based  on  an 
alleged  impairment  of  a  contract  by  a 
state  in  violation  of  section  10  of  ar- 
ticle 1  of  the  constitution  that  there 
should  be  a  valid  contract,  or  that  the 
impairment  complained  of  should  in 
fact  be  effected,  but  it  is  sufficient  for 
jurisdictional  purposes  if  the  plaintiff 
claims  the  existence  of  such  contract, 
and  its  impairment,  in  good  faith.  Riv- 
erside &  A.  Ry.  Co.  V.  City  of  River- 
side (C.  C.  i902)  118  Fed.  736;  Pacific 
Electric  Co.  v.  City  of  Los  Angeles,  Id. 
746,  decree  affirmed  (1904)  24  Sup.  Ct. 
586,  194  U.  S.  112,  48  L.  Ed.  896. 

Two  canal  companies  in  Colorado 
constructed  irrigation  ditches  appropri- 
ating water  from  the  Arkansas  river. 
The  second  to  commence  the  work  first 
recorded  its  plat,  in  compliance  with  Act 
Colo.  Feb.  11,  1881,  which  under  said 
act  gave  it  priority  of  right;  but  in  sub- 
sequent litigation  between  the  parties 
the  Supreme  Court  of  the  state  held 
such  act  and  the  amendment  thereto 
of  April  20,  1887,  unconstitutional  and 
void,  because  not  legally  enacted.  Held, 
that  the  compliance  with  said  act  by 
the  second  company,  while  it  was  rec- 
ognized as  the  law  of  the  state,  did  not 
give  such  company  any  contract  rights 
with  the  state,  or  under  the  laws  of 
the  United  States,  which  entitled  it  or 
the  owner  of  a  water  right  thereunder 
to  invoke  the  jurisdiction  of  a  federal 
court  on  the  ground  that  it  had  a  vest- 
ed contract  right  to  priority  in  the  use 
of  the  water  of  the  river,  which  was 
impaired  by  the  state  decision.  Mohl 
V.  Lamar  Canal  Co.  (C.  C.  1904)  128 
Fed.  776. 

137.  Specifio  instances  of  Impairment 
of  obligation— Contracts  for  electric 
powerw— A  suit  to  enjoin  a  city  from 
carrying  into  effect  a  resolution  of  its 
council  by  which  it  declared  its  purpose 
to  discontinue  the  furnishing  of  electric 
power  to  complainant  under  a  contract, 
on  the  ground  that  such  action  was  an 
impairment  of  the  obligation  of  the 
contract  and  deprived  complainant  of 
its  property  without  due  process  of 
law,  is  not  one  for  the  specific  per- 
formance of  the  contract,  but  one  for 
the  protection  of  complainant's  consti- 
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tatioxis&l  rights,  of  which  a  federal  court 
\n  ^^^irisdiction.  Riverside  &  A.  Ry. 
Co.  V.  City  of  Riverside  (C.  C.  1902) 
118    :F'€^^.  736. 

i33.    — *  Franchises    of    gas,    light, 
jnd         ^vater     companlesw— The     federal 
coTurfc     sitting  in  equity  has  jurisdiction 
oi  WL    suit  to  enjoin  a  city  from  execut- 
ing   axi    ordinance  providing  for  supply- 
mg.   itself  with  water,  and  thereby  vio- 
latins    *  previous  contract  with  a  pri- 
vate company.    Knoxville  Water  Co.  v. 
Knoxville  (1906)  26  Sup.  Ct  224,  228, 
20O  XJ.  S.  22,  50  L.  Ed.  353;  Mercantile 
Trust     &    Deposit    Co.    v.    Columbus 
(190^  27  Sup.  Ct  83,  85,  203  U.  S.  311, 
51  L.  Ed.  198;  City  of  Walla  Walla  v. 
WaUa  Walla  Water  Co.  (1898)  19  Sup. 
Ct   7T,  80,  172  U.  S.  1,  43  L.  Ed.  341; 
I>efiazice  Water  Co.  v.  City  of  Defiance 
<C.    C.    1898)  90  Fed.  753. 

-A.    ease  presented  by  a  bill  in  equity 

*Qegirig  that  a  contract  right  of  a  wa- 

ter-^roris   company   with  whose  prede- 

^^®»ors  a  municipality  contracted  for  a 

T^t^r     supply  is  impaired  by  an  ordi- 

^?^<^e     notifying  the  company  that  the 

^^^^   denied  any  liability  on  any  contract 

a^^    ^he  use  of  hydrants,  and  by  a  sub- 

tfci^^'^^J^fct  election  to  authorize  bonds  to 

a.^^2^    p*^   construct  municipal  waterworks 

^*~«i^    ••^■^    refusing  to  pay  the  amount  due 

^^<j^^*"      the   contract,  is  one  so  arising 

,^^5  ^  *"     the  laws  and  constitution  of  the 

^^^^^^v^^    States  as  to  give  the  court  ju- 

^^^^X3on.     Vicksburg  Waterworks  Co. 

"^^  ^Vksburg  (1902)   22  Sup.   Ct  585, 

^^^,  185  U.  S.  65,  46  L.  Ed.  808. 

A  municipality's  formal  repudiation  of 
its  contract  with  a  waterworks  company 
and  its  refusal  to  perform  its  obliga- 
tions under  it  did  not,  from  the  mere 
fact  that  it  was  a  municipality,  impair 
the  obligation  of  contracts.  Dawson 
V.  Columbia  Ave.  Saving  Fund,  Safe 
Deposit,  Title  &  Trust  Co.  (1905)  25 
Sup.  Ct  420,  422,  197  U.  S.  178,  49  L. 
Ed.  713. 

A  suit  to  enjoin  the  officers  of  a  mu- 
nicipality from  violating  itsjcontract  to 
take  over  the  laterals  of  "a  drainage 
company,  to  be  paid  for  by  tax  war- 
rants, can  present  no  real  or  substan- 
tial federal  question  respecting  the  im- 
pairment of  contract  obligations. 
Shawnee  Sewerage  &  Drainage  Co.  v. 
Stearns  (1911)  31  S.  Ct  452,  220  U.  S. 
462,  55  L.  Ed.  544. 

Where  two  corporations,  chartered 
under  a  state  law,  hold  conflicting 
grants  from  a  municipality,  which  was 
also  chartered  by  the  legislature,  a  case 
is  presented  ^'arising  under  the  constitu- 
tion or  laws  of  the  United  States.** 
Saginaw  Gaslight  Co.  v.  City  of  Sagi- 
naw (C.  C.  1886)  28  Fed.  529. 

The  grant  of  a  right  to  supply  gas  or 
water  to  a  municipality  and  its  inhabit- 
ants through  pipes  and  mains  laid  in 
the  streets,  upon  condition  of  the  per- 
formance of  the  service  by  the  grantee, 
is  the  grant  of  a  franchise  vested  in  the 
state,  and,  after  performance  by  the 
grantee,  ia  a  contract  protected  by  the 


constitution  of  the  United  States 
against  state  legislation  to  impair  it; 
and  this  is  equally  the  case  whether  the 
grant  is  made  directly  by  the  legisla- 
ture, or  by  municipal  authorities  to 
whom  the  right  has  been  delegated  by 
a  charter,  and  the  courts  of  the  United 
States  have  jurisdiction  of  a  suit  to 
protect  such  contract  rights  from  im- 
pairment by  subsequent  legislation  by 
either  the  state  or  the  municipality,  as 
the  case  may  be.  Decree  Walla  Walla 
Water  Co.  v.  City  of  Walla  WaUa  (C. 
C.  1894)  60  Fed.  957,  affirmed  City  of 
Walla  Walla  v.  WaUa  Walla  Water  Co. 
(1898)  19  Sup.  Ct  77,  81,  172  U.  S.  1, 
43  L.  Ed.  341. 

A  federal  court  has  jurisdiction  of  a 
suit  by  a  water  company  to  enjoin  the 
enforcement  of  a  municipal  ordinance 
fixing  rates  of  charge  for  water,  on  the 
ground  that  it  impairs  the  obligation 
of  a  contract  between  the  city  and  the 
company,  although  the  contract,  as  set 
out  in  the  bill,  expired  by  its  terms  pri- 
or to  the  passage  of  the  ordinance, 
where  it  is  alleged  to  be  still  in  force. 
Los  Angeles  City  Water  Co.  v.  City  of 
Los  Angeles  (C.  C.  1900)  103  Fed.  711. 

A  federal  court  held  to  have  jurisdic- 
tion of  a  suit  to  enjoin  the  enforcement 
of  a  municipal  ordinance  alleged  to  im- 
pair the  obligation  of  a  prior  contract 
between  the  city  and  a  gas  company. 
Kansas  City  Gas  Co.  v.  Kansas  City  (D. 
C.  1912)  198  Fed.  500. 

Where  a  water  company  alleges  in 
good  faith  that  it  has  a  contract  with  a 
city,  a  federal  court  has  jurisdiction  of 
a  suit  to  enjoin  its  impairment,  and  also 
to  decide  all  other  questions  arising  in 
the  case.  Washington-Oregon  Corp.  v. 
City  of  ChehaUs  (D.  C.  1913)  202  Fed. 
591. 

139. Franchises  of  railroad  oom- 

paniesw— The  question  whether  the  con- 
tract rights'  created  by  the  charter  of 
a  railroad  company  by  a  state  are  vio- 
lated by  subsequent  acts  of  the  state, 
limiting  the  right  to  collect  tolls,  i« 
one  for  the  determination  of  which  a 
citizen  of  another  state,  who,  under  the 
laws  of  the  state  creating  the  corpo- 
ration, has  become  the  beneficial  owner 
of  its  property,  may  invoke  the  judgment 
of  the  federal  courts,  in  a  suit  to  re- 
strain state  officers  from  enforcing  such 
acts.  Reagan  v.  Farmers'  Loan  &  Trust 
Co.  (1894)  154  U.  S.  362,  14  Sup.  Ct 
1047,  38  L.  Ed.  1014. 

If  there  had  not  been  in  fact  any 
breach  of  the  contract  by  the  railroad 
company  which  either  in  law  or  fact 
would  authorize  a  forfeiture  of  its 
rights  by  a  resolution  of  a  city  council, 
such  resolution,  in  assuming  to  devest 
the  company  of  its  title  and  right  of 
possession  thereunder,  was  an  impair- 
ment of  the  obligation  of  the  contract, 
and  a  circuit  court  of  the  United  States 
has  original  jurisdiction  of  a  suit  by  the 
company  to  declare  the  resolution  un- 
constitutional, and  enjoin  its  enforce- 
ment, though  such  suit  involves  the  de- 
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termination  of  questions  both  of  law  and 
fact.  Iron  Mountain  R.  Co.  of  Mem- 
phis V.  City  of  Memphis  (1899)  96  Fed. 
113,  37  C.  C.  A.  410. 

A  resolution  of  a  dty  council,  ordering 
a  railroad  company  to  open  and  put  in 
condition  for  public  travel  a  street 
through  its  station  yards*,  previously 
vacated  by  an  ordinance  which  consti- 
tuted a  contract  with  the  company, 
where  disobedience  of  such  order  sub- 
jected the  railroad  company  to  a  penalty 
under  the  laws  of  the  state,  is  a  legis- 
lative act,  which  impairs  the  obliga- 
tion of  the  contract  and  entitles  the 
company  to  relief  by  injunction  in  a 
federal  court  of  equity.  Atchison,  T.  & 
S.  F.  Ry.  Co.  V.  City  of  Shawnee  (1910) 
183  Fed.  85,  105  C.  C.  A.  377. 

140.  —  Franchises  of  street  rail- 
roads.—A  city  ordinance  granting  a 
street  railway  franchise  for  a  fixed  pe- 
riod, during  which  the  city  is  not  to 
grant  interfering  privileges  to  any  oth- 
er company,  constitutes,  when  accepted, 
a  contract  between  the  city  and  the 
company.  City  Ry.  Co.  v.  Citizons'  St. 
R.  Co.  (1897)  17  Sup.  Ct  653,  655,  166 
U.  S.  557,  41  li.  Ed.  1114,  modifying 
decree  Citizens*  St.  R.  Co.  v.  City  Ry. 
Co.  (C.  C.  1894)  64  Fed.  647. 

The  jurisdiction  of  a  federal  court  of 
a  suit  by  a  street  railway  company  to 
enjoin  the  enforcement  of  a  municipal 
ordinance  as  impairing  contract  rights 
cannot  be  sustained  where  such  ordi- 
nance, after  reciting  that  questions  as 
to  the  company's  rights  have  been  rais- 
ed, orders  it  to  remove  its  tracks,  and 
directs  the  city  solicitor  to  take  action 
to  enforce  the  city's  position,  since  such 
direction  must  contemplate  enforcement 
by  suit,  and  not  the  forcible  removal  of 
the  tracks.  City  of  Des  Moines  v.  Des 
Moines  City  Ry.  Co.  (1909)  29  Sup. 
Ct.  553,  214  U.  S.  179,  53  L.  Ed.  958, 
reversing  decree  Des  Moines  City  Ry. 
Co.  V.  City  of  Des  Moines  (C.  C.  1907) 
151  Fed.  854. 

Where  complainant  street  railroad 
company  sued  to  restrain  a  city  from 
proceeding  to  construct  a  municipal  rail- 
road along  certain  streets,  claiming  that 
the  ordinance  providing  for  such  con- 
struction was  in  violation  of  both  com- 
plainant's franchise  and  Civ.  Code  Cal. 
I  499,  providing  that  two  or  more  lines 
of  street  railway  operated  under  differ- 
ent managements  may  be  permitted  to 
use  the  same  street  or  tracks  for  a  dis- 
tance of  five  blocks-  without  lease  or 
contract,  but  in  no  case  shall  the  com- 
pany owning  or  operating  one  line  of 
street  railway  be  allowed  to  condemn 
the  right  to  occupy  and  use  the  same 
street  or  tracks  for  more  than  five 
blocks  consecutively,  such  bill  alleged 
that  the  city's  action  was  at  most  a 
violation  of  the  city's  covenant  and  of 
the  express'  paramount  law  of  the  state, 
and  therefore  void,  and  hence  did  not 
show  state  action  so  as  to  sustain  fed- 
eral jurisdiction  on  the  ground  that 
the  ordinance  was  violative  of  the  con- 
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stitutional  provision  prohibiting  the 
state  from  passing  any  law  impairing 
the  obligation  of  contracts.  City  and 
County  of  San  Francisxjo  v.  United 
Railroads  of  San  Francisco  (1911)  190 
Fed.  507,  111  C.  C.  A.  339,  writ  of  cer- 
tiorari denied  United  Railroads  of  San 
Francisco  v.  City  &  County  of  San 
Francisco  (1912)  32  Sup.  Ct  840,  225 
U.  S.  710,  56  Ll  Ed.  1268. 

A  federal  court  has  jurisdiction  of 
a  suit  to  enjoin  the  repeal  of  a  street 
railroad  franchise  alleged  to  be  valid, 
and  to  constitute  a  contract  with  the 
city  as  one  involving  a  constitutional 
question.  City  of  Denver  v.  Mercan- 
tile Trust  Co.  of  New  York  (1912)  201 
Fed.  790,  120  C.  C.  A.  100,  modifying 
decree  Mercantile  Trust  Co.  of  New 
York  V.  City  of  Denver  (C.  C.  1908)  161 
Fed.  769. 

l^efore  the  adoption  of  Const.  Tenn. 
1870,  art  11,  §  8,  which  required  the 
general  assembly  to  provide  by  general 
laws  for  the  organization  of  aU  cor- 
porations thereafter  created,  "which 
laws  may  at  any  time  be  altered  or 
repealed,"  certain  street  railroad  com- 
panies had  been  incorporated,  and  au- 
thorized to  construct  and  operate  street 
railways  on  all  or  any  of  the  streets 
in  a  certain  city,  without  any  reserva- 
.  tion  of  power  to  alter  or  repeal  their 
charters.  After  the  constitution  of  1870 
took  effect,  these  companies  became 
consolidated  into  one  corporation,  pur- 
suant to  Milliken  &  V.  Code  Tenn.  §| 
1263-1272,  providing  for  consolidation 
of  railroad  companies,  made  applicable 
to  street  railroad  companies  by  Act 
Tenn.  March  26,  1887.  Held  that,  no 
intention  to  subject  the  previously  ex- 
isting charters  to  alteration  or  repeal 
appearing  in  the  constitution  of  1870 
or  the  subsequent  legislation,  the  con- 
solidation did  not  subject  rights  granted 
by  the  original  charters  to  the  dominion 
of  the  state,  and  neither  the  state  nor 
the  city,  under  authority  delegated  by 
the  state,  could  prohibit  the  consolidat- 
ed company  from  occupying  a  street  in 
the  city,  in  the  exercise  of  the  right 
granted  by  the  original  charters;  and, 
as  such  prohibition  would  impair  the 
obligation  of  those  charters,  a  suit  by 
the  consolidated  company  to  restrain 
the  city  from  interfering  with  such  use 
of  the  street  by  the  company  involved 
a  federal  question.  Citizens'  St  R.  Co. 
V.  City  of  Memphis  (C.  C.  1893)  53 
Fed.  715. 

A  federal  court  has  jurisdiction  of  a 
bill  in  equity  alleging  that  complainant 
has  a  valid  contract  with  a  city  con- 
ferring upon  it  the  privilege  of  laying 
tracks  and  operating  street  railway 
lines  on  all  the  streets  of  the  city,  and 
that  the  contract  provides  that  the  city 
shall  not  confer  any  privilege  upon  any 
person  or  corporation  so  as  to  con- 
flict with  the  rights  granted  to  com- 
plainant, and  alleging,  further,  that  the 
city  has  granted  the  right  to  lay  tracks 
and  operate  street  railways  on  certain 
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Streets  to  respondent,  and  that  respond- 
ent cannot  do  so  without  interfering  with 
and  substantially  destroying  the  com- 
plainant's lines,  and  impairing  the  priv- 
ileges before  granted  to  complainant 
Citizens'  St.  R.  Co.  v.  City  Ry.  Co.  (C. 
C.  1S93)  56  Fed.  746. 

The  prohibition  of  state  laws  impair- 
ing the  obligation  of  contracts  (Const. 
art.  1,  §  10)  should  not  be  read  into 
a  state  statute  conferring  on  a  city  the 
power  to  grant  street  railway  franchis'- 
es,  so  as  to  make  ultra  vires  an  ordi- 
nance granting  such  a  franchise  which 
impairs?  the  obligation  of  a  contract, 
and  thereby  to  deprive  a  federal  court 
of  jurisdiction.     Id. 

Where  a  company,  incorporated  un- 
der the  general  statutes  for  the  pur- 
pose of  constructing  and  operating  a 
railroad  in  the  streets  of  New  York 
City,  hay  never  obtained  the  consent  of 
the  city  authorities,  it  cannot  maintain 
a  suit  in  a  federal  court  to  enjoin  the 
city  from  constructing  a  railroad  along 
or  under  the  streets  selected  for  its 
line,  under  the  rapid  transit  act  (Laws 
N.  Y.  1891,  c.  4,  as  amended),  on  the 
^ound  that  such  act  impairs  the  obli- 
gation of  a  contract.  Underground  R. 
R.  of  City  of  New  York  v.  City  of  New 
York  (C.  C.  1902)  116  Fed.  952,  de- 
cree affirmed  (1904)  24  Sup.  Ct.  494, 
193  U.  S.  416,  48  L.  Ed.  733. 

Under  the  settled  doctrine  that  the 
courts  can  only  deal  with  the  question 
of  the  constitutionality  of  a  legislative 
act  after  it  has  been  passed,  and  are 
without  jurisdiction  to  interfere  with 
proposed  or  pending  legislation,  either 
state  or  municipal,  the  action  of  a  city 
council  in  adopting  the  report  of  a  com- 
mittee finding  that  the  franchise  of  a 
street  railway  company  will  expire  at 
a  certain  time,  contrary  to  contention  of 
the  company,  and  recommending  that 
the  council  take  measures  to  dispossess 
the  company  at  the  expiration  of  such 
time  unless  there  is  a  previous  renewal, 
does  not  give  a  federal  court  jurisdiction 
of  a  suit  to  determine  the  controversy 
between  the  company  and  the  city  in 
respect  to  the  term  of  the  grant,  on  the 
ground  that  it  presents  a  constitutional 
question  as  to  the  impairment  of  the 
contract  rights  of  the  company.  Elkins 
V.  City  of  Chicago  (C.  C.  1902)  119  Fed. 
957. 

A  suit  to  restrain  the  passage  of  a 
municipal  ordinance  repeaJing  a  prior 
ordinance  granting  a  franchise  to  a 
street  railroad  company,  which  had  been 
accepted  by  the  company,  is  one  involv- 
ing the  question  of  the  impairment  of 
the  obligation  of  a  contract  in  violation 
of  the  constitutional  rights  of  the  com- 
pany, and  is  within  the  jurisdiction  of 
a  federal  court,  regardless  of  the  cit- 
izenship of  the  parties.  Missouri  &  K. 
I.  Ry.  Co.  V.  City  of  Olathe  (C.  C. 
1907)  156  Fed.  624. 

Where  ordinances  granting  a  city 
railway  franchise  reserved  a  conditional 
right  of  repeal  in  case  the  franchise  was 


not  operated  in  accordance  with  the 
provisions  of  the  ordinances,  a  deter- 
mination of  the  city  council  of  the  ques- 
tion of  fact  that  the  grantee  had  violat- 
ed the  ordinances,  and  that  they  should 
be  repealed,  was  not  conclusive,  and 
hence  a  suit  to  restrain  the  city  and  its 
officers  from  repealing  the  franchise  or- 
dinances, and  from  enforcing  such  re- 
pealing ordinance  on  the  ground  that  it 
constituted  an  impairment  of  complain- 
ant's contract  rights-  in  violation  of  the 
federal  Constitution,  involved  a  federal 
question,  and  was  therefore  within  the 
jurisdiction  of  a  federal  court.  Seattle, 
R.  &  S.  Ry.  Co.  V.  City  of  Seattie  (C. 
C.  1911)  190  Fed.  75. 

141. Franchises     of     telephone 

companlesw— A  claim  made  by  a  tele- 
phone company  in  its  bill,  in  good  faith, 
that,  by  reason  of  the  construction  of 
its  system  of  poles  and  wires*  in  the 
streets  of  a  dty  with  the  consent  of  the 
city,  a  contract  was  created  which  en- 
titles it  to  maintain  such  system  where 
it  was  erected,  and  that  such  contract 
is  impaired  by  an  ordinance  subsequent- 
ly passed  by  the  city,  states  a  federal 
question,  which  gives  a  circuit  court  of 
the  United  States  jurisdiction  of  a 
suit  to  enjoin  the  enforcement  of  the  or- 
dinance. Michigan  Tel.  Co.  v.  City  of 
Charlotte  (C.  C.  1899)  93  Fed.  11. 

The  passage  by  a  municipal  council  of 
an  ordinance  and  resolutions  repealing 
a  prior  ordinance  granting  a  franchise 
to  a  telephone  company,  ordering  it  to 
remove  its*  poles  and  wires  from  the 
streets  as  a  nuisance,  and  in  the  event 
of  its  failure  to  do  so  directing  suit 
against  it  to  compel  such  removal,  does 
not  constitute  laws  impairing  the  obliga- 
tion of  the  contract  made  by  the  fran- 
chise ordinance  so  as  to  confer  upon 
a  federal  court  juristJiction  of  a  suit 
to  enjoin  their  enforcement.  American 
Telegraph  &  Telephone  Co.  of  Alabama 
V.  Town  of  New  Decatur  (C.  C.  1010) 
176  Fed.  133. 

142.  —  Grants,  sales,  and  purchas- 
es.— A  suit  to  enjoin  the  officers  of  a 
municipality  from  violating  its  contract 
to  take  over  the  laterals  of  a  drainage 
company  to  be  paid  for  by  tax  warrants 
can  present  no  real  or  substantial  ques- 
tion respecting  the  impairment  of  con- 
tract obligations'  which  will  sustain  ju- 
risdiction. Shawnee  Sewerage  &  Drain- 
age Co.  V.  Stearns  (1911)  31  Sup.  Ct. 
452,  455,  220  U.  S.  462,  55  L.  Ed.  544. 

Where  the  gravamen  of  the  suit  was 
a  breach  of  license  contract  to  man- 
ufacture and  sell  a  patented  article,  by 
the  refusal  to  renew  and  the  relief 
sought  a  reformation  or  renewal  of  such 
contract,  the  court  was  without  jurisdic- 
tion on  the  ground  that  a  federal  ques- 
tion was*  involved.  Lefkowitz  v.  Foster 
Hose  Supporter  Co.  (C.  C.  1908)  161 
Fed.  367. 

143. Municipal     ordinances.  — A 

municipal  ordinance  legislative  in  char- 
acter, in  the  exercise  of  delegated  au- 
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thority  to  make  laws  which  the  Legisla- 
ture might  have  made,  has  the  force  of 
a  state  law  within  the  contract  clause 
of  the  Constitution,  and,  where .  such 
ordinance  impairs  the  obligation  of  a 
prior  contract  made  by  the  city,  a  suit 
to  enjoin  its  enforcement  involves  a 
question  arising  under  the  Constitution 
of  the  United  States*.  Mercantile  Trust 
&  Deposit  Co.  of  Baltimore  v.  Collins 
Park  &  B.  R.  Co.  (C.  C.  1900)  90 
Fed.  812:  Anoka  Waterworks,  Electric 
Light  &  Power  Co.  v.  City  of  Anoka 
(C.  C.  1901)  109  Fed.  580;  Nelson  v. 
City  of  Murfreesboro  (C.  C.  1909)  179 
Fed.  905;  Portland  Ry.,  Light  &  Pow- 
er Co.  V.  City  of  Portland  (D.  C.  1912) 
201  Fed.  119. 

A  claim  that  a  municipal  ordinance 
impairs  the  obligation  of  a  contract  will 
not  sustain  the  jurisdiction  of  a  federal 
court  unless  the  ordinance  is  author- 
ized, or  supposed  to  be  authorized,  by 
a  law  of  the  state.  Hamilton  Gaslieht 
&  Coke  Co.  V.  City  of  Hamilton  (1892) 
146  U.  S.  258,  13  Sup.  Ct.  90,  36  U  Ed. 
963. 

A  federal  court  of  equity  may  grant 
relief  by  injunction  against  a  city  or- 
dinance which  impairs  the  contract 
rights  of  complainant.  Cleveland  City 
Ry.  Co.  V.  Citv  of  Cleveland  (C.  C. 
1899)  94  Fed.  385. 

A  suit  to  restrain  the  enforcement  of 
enactments  of  a  city,  passed  in  the  ex- 
ercise of  its  delegated  legislative  pow- 
ers, on  the  ground  that  they  attempt  to 
annul  a  contract  made  by  a  prior  or- 
dinance without  notice  to  the  other  par- 
ty or  due  process*  of  law,  involves  a 
question  arising  under  the  constitution 
of  the  United  States.  American  Wa- 
terworks &  Guarantee  Co.  v.  Home  Wa- 
ter Co.  (C.  C.  1902)  115  Fed.  171,  ap- 
peal dismissed  American  Waterworks 
&  Guaranty  Co.  v.  Little  Rock  (1904) 
24  Sup.  Ct.  855,  194  U.  S.  639,  48  L. 
Ed.  1162. 

144.  — *  Refusal  to  fund  state  obll- 
gationSd— A  citizen  of  New  York  had  a 
right  to  maintain  mandamus  against  the 
sinking  fund  commissioners  of  Virginia, 
in  a  federal  court  in  Virginia,  to  ob- 
tain a  construction  of  the  state  statutes 
under  which  the  defendants  refused  to 
fund  certain  state  obligations  held  by 
plaintiff.  Virginia  Coupon  Cases  (C.  C. 
1885)  25  Fed.  647,  640. 

145.  — ^  Regulation     of     rates^-An 

objection  that  no  question  as  to  the 
impairment  of  contract  obligations  could 
arise  from  the  enforcement  of  a  mu- 
nicipal ordinance  reducing  street  rail- 
way rates,  because  the  right  to  reg- 
ulate such  rates  was  expressly  reserved 
in  a  prior  ordinance,  cannot  be  success- 
fully urged  to  defeat  the  jurisdiction  of 
a  federal  court  of  a  suit  to  enjoin  such 
enforcement,  where  complainant  relies 
wholly  upon  contracts*  alleged  to  have 
resulted  from  subsequent  ordinances 
which,  it  was  in  substance  asserted, 
had  deprived  the  municipality  of  the 
power  to  exercise  such  reserved  right 
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Cleveland  v.  Cleveland  City  Ry.  Co. 
(1904)  24  Sup.  Ct  756,  760,  194  U. 
S.  517,  48  Ll  Ed.  1102;  Same  v.  Cleve- 
land Electric  Ry.  Co.  (1904)  24  Sup. 
Ct.  764,  194  U.  S.  538,  48  L.  Ed.  1109, 
affirming  decree  Cleveland  City  Ry.  Co. 
V.  Citv  of  Cleveland  (C.  C.  1899)  94 
Fed.   385. 

A  bill  was  filed  by  a  gas  company 
against  a  city  of  the  same  state  under 
whose  laws  the  gas  company  was  or- 
ganized, alleging  that  certain  prices  for 
gas  had  been  fixed  by  the  city  under  a 
statute  authorizing  it  to  regulate  the 
price  of  gas;  that  such  prices  were  not 
reasonable;  and  that  the  ordinance  fix- 
'  ing  such  prices*  violated  the  federal 
constitution,  by  impairing  the  obligation 
of  contracts  of  the  gas  company  with 
the  state  in  its  charter,  and  with  the 
city  in  an  agreement  for  the  use  of 
streets.  Held,  that  such  bill  presented 
a  controversy  for  federal  jurisdiction, 
the  controversy  being  a  constitutional 
question,  and  not  an  ordinary  issue  of 
fact,  even  though  the  reasonableness  of 
such  rates,  in  the  operation  and  effect 
of  the  ordinance  could  not  be  decided 
from  an  inspection  of  the  ordinance  it- 
self, but  required  for  its  decision  the 
determination  and  application  of  ex- 
trinsic facts.  Capital  City  Gas  Co.  v. 
aty  of  Des-  Moines  (C.  C.  1896)  72 
Fed.  818. 

A  federal  court  has  jurisdiction  of  a 
suit  by  a  water  company  to  enjoin  the 
enforcement  of  a  municipal  ordinance 
fixing  rates  of  charge  for  water,  on 
the  ground  that  it  impairs  the  obliga- 
tion of  a  contract  between  the  dty  and 
the  company,  although  tlie  contract,  as 
set  out  in  the  bill,  expired  by  its  terms 
prior  to  the  passage  of  the  ordinance, 
where  it  is  alleged  to  be  still  in  force. 
Los  Angeles  City  Water  Co.  v.  City  of 
LoK  Angeles  (C.  C.  1900)  103  Fed.  711. 

146. Repeal  of  laws  forming  part 

of  contract.— A  suit  in  equity  against 
several  municipalities,  issuing  warrants 
and  certificates  under  an  act  uniting 
such  municipalities  in  a  police  district, 
and  creating  therefor  a  police  board 
with  power  to  issue  warrants  and  cer- 
tificates for  payment  of  police  expens- 
es, and  to  make  apportionments  of  such 
expenses  against  the  municipalities, 
which  were  to  be  binding  upon  them, 
respectively,  and  to  be  paid  by  taxes 
raised  by  them,  and  subsequent  acts 
making  such  warrants  and  certificates 
receivable  for  municipal  licenses,  taxes, 
and  debts,  which  acts  were  repealed 
by  another  act  which  transferred  the 
police  system  to  the  municipalities 
brought  by  a  holder  of  warrants  and 
certificates  issued  by  the  board,  for  the 
application  thereto,  as  assets  of  the 
board,  of  amounts  due  to  it  on  appor- 
tionments made  aUd  taxes  levied  and 
collected,  was  not  a  case  arising  under 
the  constitution  of  the  United  States, 
on  the  ground  that  the  repealing  act 
impaired  the  obligation  of  the  contract 
arising  on  the  warrants  and  certificates, 
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as  that  act  left  in  force  substantially  the 
mode  of  payment  provided,  and  the  bill 
did  not  seek  to  enforce  the  acceptance . 
of  the  warrants  and  certificates  for  tax- 
es. City  of  New  Orleans  v.  Benjamin 
(1894)  153  U.  S.  411,  14  Sup.  Ct  905, 
38  L.  Ed.  764. 

Decree  of  state  court  avoiding  a  conr 
veyance  by  commissioners  of  the  Caddo 
levee  district  under  supposed  author- 
ity of  Act  La.  No.  74  of  1892,  §  9,  on 
the  ground  that  the  board  had  no  au- 
thority to  sell  until  a  deed  conveying 
the  land  to  the  board  had  been  executed 
by  proper  state  oflScers,  does  not  give 
effect  to  Act  La.  No.  171  of  1902,  re- 
pealing the  earlier  act,  so  as  to  present 
a  question  of  impairment  of  contracts. 
Cross  Lake  Shooting  &  Fishing  Club  v. 
State  of  Louisiana  (1912)  32  Sup.  Ct. 
577,  224  U.  S.  632,  56  L.  Ed.  924,  dis- 
missing writ  of  error  State  v.  Cross 
Lake  Shooting  &  Fishing  Club  (1909) 
48  South.  891,  123  La.  208. 

Where  the  legislature  of  a  state  has 
authorized  a  municipality  to  issue 
bonds,  and  provided  in  the  same  act  for 
the  levy  of  taxes  to  pay  the  principal 
and  interest  of  the  same,  such  provi- 
sion becomes  a  part  of  the  contract  on 
the  issuance  of  the  bonds,  which  can- 
Dot  be  impaired  by  any  subsequent  leg- 
islation; and  a  federal  court  which  has 
rendered  a  judgment  against  the  mu- 
nicipality on  such  bonds  or  their  cou- 
pons may  compel  the  levy  of  a  tax  for 
its  payment  by  mandamus,  notwith- 
standing the  attempted  repeal  of  the 
provisions  therefor  by  the  legislature. 
Hicks  V.  Cleveland  (1901)  106  Fed. 
450,  45  C.  C.  A.  429;  Padgett  v.  Post 
(1901)  106  Fed.  600,  45  C.  C.  A.  488. 

The  federal  court  has  jurisdiction  of 
a  bill  to  restrain  enforcement  of  an  act 
repealing  the  charter  of  a  lottery  com- 
pany and  making  it  a  penal  offense  to 
carry  on  the  business',  which  charges 
that  the  repealing  act  impaired  the  ob- 
ligations of  a  contract  between  the  state 
and  the  company.  Louisiana  State  Lot- 
tery Co.  V.  Fitzpatrick  (C.  C.  1879) 
Fed.  Cas.  No.  8,541. 

Where  at  the  time  complainant  en- 
tered into  a  contract  with  a  municipal- 
ity the  law  gave  him  certain  remedies 
to  enforce  the  contract,  and  subsequent- 
ly an  act  was  passed  attempting  to 
repeal  the  provision  as  to  such  reme- 
dies, an  action  on  the  contract  to  en- 
force the  remedies  given  by  the  original 
law,  on  the  ground  that  the  repealing 
act  violated  the  federal  constitution  as 
to  the  impairment  of  the  obligation  of 
K)ntract  involves  a  federal  question. 
Sawyer  v.  Parish  of  Concordia  (C.  0. 
1882)  12  Fed.  754. 

A  petition  that  alleges  the  repeal  of 
laws  which  were  constituent  and  mate- 
rial parts  of  the  obligation  of  the  con- 
tract of  certain  bonds  at  the  time  of 
their  issue  presents  a  cas'e  vnthin  the 
jurisdiction  of  a  federal  court.  Dorian 
^.  City  of  Shreveport  (C.  C.  1884)  20 
6^64  401. 


In  an  action  in  the  nature  of  quo 
warranto,  brought  in  the  name  of  the 
state,  by  her  attorney  general,  to  pre- 
vent a  railroad  company  from  control- 
ling certain  lands,  defendant  petitioned 
for  removal,  alleging  that  it  acquired 
ownership  in  the  land  under  an  act  of 
the  legislature,  and  in  accordance  there- 
with exercised  rights^  of  ownership; 
that  subsequently  the  act  granting  the 
land  was  repealed;  and  that  such  re- 
pealing act  was  a  law  impairing  the  ob- 
ligation of  contracts*,  and  depriving  per- 
sons of  property  without  due  process  of 
law.  Held,  that  the  petition  showed  an 
issue  arising  under  the  constitution, 
which  is  not  eliminated  by  the  attorney 
general's  disclaimer  bf  reliance  on  the 
repealing  act.  State  of  Illinois  v.  Il- 
linois Cent.  R.  Co.  (C.  O.  1888)  33  Fed. 
721. 

147.  Taxation.— A  proceeding  un- 
der the  Act  of  assembly  of  Virginia  ap- 
proved January  14, 1882,  as  amended  by 
Act  of  March  12,  1884,  for  the  "identifi- 
cation and  verification"  of  coupons  ten- 
dered in  payment  of  taxes,  debts,  and 
demands  due  the  state,  is  not  a  suit  of 
a  civil  nature  arising  under  the  consti- 
tution or  laws  of  the  United  States. 
Stewart  v.  Virginia  (1886)  6  Sup.  Ct 
922,  117  U.  S.  612.  29  L.  Ed.  1006. 

In  an  action  against  a  municipal  cor- 
poration to  recover  an  alleged  balance 
due  on  a  contract,  plaintiff  alleged  that, 
by  a  constitutional  provision  of  the  state 
relative  to  taxation  by  municipalities, 
defendant  could  not  raise  funds  to  pay 
its  just  debts,  and  that  by  reason  there- 
of plaintiff  could  not  enforce  payment 
by  the  levy  of  taxes,  though  his  contract 
was  entered  into  prior  to  the  adoption 
of  the  constitution,  and  that  such  provi- 
sion impaired  the  obligations  of  his 
contract  Held  insufficient  to  confer 
jurisdiction  on  the  federal  circuit  court, 
as  involving  a  question  arising  under 
the  constitution  and  laws  of  the  United 
States,  especially  as  the  constitutional 
provision  did  not  indicate  on  its  face 
that  it  was  to  be  applied  to  antecedent 
contracts,  and  the  state  supreme  court 
had  held  that  it  could  not  be  so  ap- 
plied. City  of  Shreveport  v.  Cole 
(1889)  129  U.  S.  36,  9  Sup.  Ct  210,  32 
L.  Ed.  589;  Ourrie  v.  U.  S.  (1889) 
129  U.  S.  44,  9  Sup.  Ct  213,  32  L.  Ed. 
592. 

A  federal  question  is  presented  by  a 
bill  which  alleges  contract  exemptions 
of  a  railroad  company  from  taxation, 
existing  and  recognized  for  many  years, 
which  the  state  statutes  are  now  at- 
tempting to  impair  and  destroy.  Illinois 
Cent  R.  Co.  v.  Adams  (1901)  21  Sup. 
Ct  251,  180  U.  S.  28,  45  L.  Ed.  410. 

A  case  under  the  federal  constitution 
held  presented  by  a  bill  alleging  that  a 
contract  exemption  from  taxation  is  by 
subsequent  legislation  destroyed.  Jet- 
ton V.  University  of  the  South  (1908) 
28  Sup.  Ct  375,  208  U.  S.  489,  52  L. 
Ed.  584. 

A  provision  of  a  state  constitution 
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limiting  the  rate  of  taxation  to  a  fig- 
ure so  low  as  to  necessitate  the  breach 
of  a  contract  for  the  payment  of  money, 
previously  made  by  the  taxing  power, 
may  be  contested  in  a  federal  court  as 
involving  a  question  under  the  consti- 
tution of  the  United  States.  Leonard 
V.  City  of  Shreveport  (C.  O.  1886)  28 
Fed.  257. 

A  federal  court  of  equity  is  without 
power  to  enjoin  the  collection  of  a  tax 
levied  under  the  authority  of  a  state 
on  the  ground  of  its  illegality  alone,  al- 
though such  power  is  (Conferred  by  stat- 
ute on  the  courts  of  the  state.  Illinois 
Life  Ins.  Co.  v.  Newman  (C.  C.  1905) 
141  Fed.  449. 

Where  officers  of  a  state  are  prose- 
cuting proceedings  under  a  state  statute 
relating  to  taxation,  the  effect  of  which 
will  be  to  impair  the  obligation  of  a 
contract,  the  right  of  a  party  to  such 
contract  to  invoke  the  jurisdiction  of  a 
federal  court  for  the  protection  of  his 
constitutional  nghts  is  not  affected  by 
the  fact  that  such  officers  may  be  pro- 
ceeding upon  an  erroneous  construction 
of  the  statute,  and  that  properly  con- 
strued, it  is  not  unconstitutional.  Uni- 
versity of  the  South  v.  Jetton  (C.  C. 
1907)  155  Fed.  182,  decree  reversed 
Jetton  V.  University  of  the  South 
(1908)  28  Sup.  Ct  375,  208  U.  S.  489, 
52  L.  Ed.  584. 

The  persistent  and  systematic  under- 
valuation by  the  assessing  officers  of  a 
city  of  the  property  of  other  owners,  in 
violation  of  the  Constitution  and  laws 
of  the  state,  in  order  to  cast  an  unlaw- 
ful and  uiijust  burden  of  taxation  on 
the  property  of  a  railroad  company,  de- 
nying the  equal  protection  of  the  laws, 
gave  a  federal  court  jurisdiction  of  a 
suit  for  redress.  Central  R.  Co.  of  New 
Jersey  v.  Jersey  City  (D.  C.  1912)  199 
Fed.  237. 

148.  Proceeding  without  due  process 
of  law— Contempt  proceedings.— A  fine 
and  imprisonment  imposed  by  a  state 
court  for  contempt  in  disobeying  a  writ 
of  habeas  corpus  are  not  "without  due 
process  of  law,"  and  the  federal  court 
has  no  jurisdiction  of  a  petition  by  de- 
fendant for  a  writ  of  habeas  corpus  on 
that  ground,  whether  the  action  of  the 
state  court  in  imposing  the  punishment 
was  or  was  not  erroneous.  Ex  parte 
Young  (C.  C.  1892)  50  Fed.  526. 

149.  Criminal    proceedings.— The 

refusal  of  a  motion  to  quash  an  indict- 
ment on  the  ground  that  the  grand  jury 
law  was  a  local  or  special  law,  and  not 
constitutionally  enacted,  does  not  pre- 
sent a  fedora!  question.  Murray  v. 
Louisiana  (1890)  16  Sup.  Ct.  990,  992, 
163  U.  S.  101,  41  L.  Ed.  87. 

150. Deprivation    of    liberty    in 

general. — The  federal  courts  will  have 
jurisdiction  of  a  writ  of  habeas  corpus, 
alleging  the  arrest  and  imprisonment  of 
petitioner,  without  authority  under  the 
state  laws,  under  Const.  U.  S.  Amend. 
14,  §  1,  which  provides:  "Nor  shall  any 
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State  deprive  any  citizen  of  life,  liberty, 
or  property,  without  due  process  of 
law."  In  re  Monroe  (C.  0.  1891)  46 
Fed.  52. 

151. Deprivation  or   destruction 

of  property  in  general.— Regulations  re- 
specting the  pursuit  of  a  lawful  trade  or 
business,  being  an  exercise  of  the  po- 
lice power,  are  within  the  authority  of 
the  state,  and  form  no  subject  for  fed- 
eral interference,  unless  they  are  so 
utterly  unreasonable  and  extravagant 
in  their  nature  and  purpose  that  the 
property  and  personal  rights  of  the  cit- 
izen are  unnecessarily  and  in  a  manner 
wholly  arbitrary  interfered  with  or  de- 
stroyed without  due  process  of  law. 
Gundling  v.  City  of  Chicago  (1900)  20 
S.  Ct.  a33,  177  U.  S.  laS,  44  L.  Ed. 
725,  affirming  judgment  (1898)  52  N.  B. 
44.  176  lU.  340,  48  L.  R.  A.    230. 

Whenever  the  right  or  title  of  either 
party  is  grounded  upon  state  legislation 
which  undertakes  to  transfer  to  him 
property  belonging  to  the  other,  without 
due  process  of  law,  there  is  a  contro- 
versy as  to  the  operation  and  effect  of 
the  constitution,  to  which  the  federal 
jurisdiction  attaches.  Crystal  Springs 
Land  &  Water  Co.  v.  City  of  Los  An- 
geles  (C.  C.  1896)  76  Fed.  148. 

A  federal  court  of  equity  may  grant 
relief  by  injunction  against  a  city  ordi- 
nance which  deprives  complainant  of  his 
property  without  due  process  of  law. 
Cleveland  City  Ry.  Co.  v.  City  of  Cleve- 
land (C.  C.  1899)  94  Fed.  385. 

A  suit  to  enjoin  a  threatened  taking 
of  complainant's  property,  by  an  indi- 
vidual, which  it  is  alleged  will  be  with- 
out any  authority  of  law,  does  not  in- 
volve a  federal  question;  the  prohibi- 
tion applying  to  the  states  only.  Kier- 
nan  v.  Multnomah  County  (C.  0.  1899) 
95  Fed.  849. 

The  Court  of  Appeals  of  New  York 
having  changed  its  holding  that  the 
right  of  action  by  an  abutting  property 
owner  for  injuries  by  an  elevated  rail- 
road in  the  street  could  not  be  tolled  by 
prescriptive  title  arising  on  an  alleged 
entry  in  subordination  to  an  owner's 
easements,  such  change  did  not  au- 
thorize the  institution  of  such  a  suit  be- 
tween citizens  of  the  same  state  in  the 
federal  courts,  on  the  theory  that  the 
ruling  involved  a  deprivation  of  the 
landowner's  property  rights.  Gundall 
V.  Manhattan  Ry.  Co.  (D.  C.  1913)  205 
Fed.   410. 

152. Eminent    domain.— When   a 

local  board  or  body  attempts  to  exer- 
cise a  power  of  eminent  domain  not  con- 
ferred on  it  by  the  Legislature,  its  ac- 
tion is  subject  to  review  and  control  by 
the  courts,  state  or  federal.  Chicago, 
R.  L  &  P.  Ry.  Co.  V.  WiUiams  (C.  C. 
1906)   148  Fed.  442. 

Where  a  municipal  corporation  with- 
out statutory  authority  was  attempting 
to  take  a  portion  of  complainant's  right 
of  way  for  a  street,  and  to  deprive  com- 
plainant  of  its   property   without  due 
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process  of  law,  a  federal  court  had  ju- 
risdiction of  a  suit  to  restrain  such  ac- 
tion. Portland  Ry.,  Light  &  Power  Co. 
V.  City  of  Portland  (C.  C.  1910)  181 
Fed.  632. 

153. Fence    and    stock    laws.— > 

Complainant  filed  his  bill  for  an  injunc- 
tion against  certain  owners  of  trespass- 
ing cattle,  alleging  that  defendants  com- 
mitted the  injury  complained  of  under 
an  unconstitutional  state  act  which  de- 
prived complainant  of  the  use  of  his 
property  without  due  process  of  law. 
Defendants  denied  that  they  did  any- 
thing under  color  of  the  act,  but  it  was 
shown  that  they  had  applied  to  the  leg- 
islature for  its  enactment,  that  before 
it  was  passed  they  had  paid  complain- 
ant for  pasturage,  and  that  since  its 
passage  they  had  refused  to  pay.  Held, 
that  a  federal  question  was  involved. 
Smith  V.  Bivens  (C.  C.  1893)  56  Fed. 
352. 

154. Jury    trial.  —  The    federal 

courts  have  no  jurisdiction  over  the 
question  of  an  alleged  denial  of  the 
right  of  a  jury  trial,  by  defects  in  the 
constitution  and  laws  of  the  state. 
Chappell  Chemical  &  Fertilizer  Co.  v. 
Sulphur  Mines  Co.  of  Virginia  (1897) 
B6  A.  712,  85  Md.  684. 

155. Local     Improvements.  —  A 

luit  to  enjoin  the  levy  and  collection  of 
&  special  tax  for  local  improvements  by 
El  dty  cannot  be  enjoined  by  a  federal 
court,  where  the  only  ground  of  juris- 
ilietion  is  a  claim  that  its  collection 
^ould  be  a  taking  of  complwnants* 
property  without  due  process  of  law 
in  violation  of  the  federal  constitution, 
because  violating  the  state  constitu- 
tion; a  question  which  must  be  deter- 
mined by  the  laws  of  the  state  and  in- 
volves no  construction  of  the  federal 
constitution.  McCain  v.  Des  Moines 
(1899)  19  Sup.  Ct.  644,  647,  174  U.  S. 
168,  43  L.  Ed.  936. 

Whether  or  not  complainant  is  per- 
lonally  liable  for  an  assessment  made 
for  the  improvement  of  a  street  before 
he  became  the  owner  of  property  abut- 
ting thereon  is  not  a  federal  question. 
Murdock  v.  City  of  Cincinnati  (O.  C. 
1S91)  44  Fed.  726. 

No  determination  of  the  constitution- 
U  question  involved  in  the  making  of  a 
jpedal  assessment  for  street  improve- 
nents  by  an  administrative  board  or 
jpedal  tribunal  created  by  the  state 
am  bar  a  suit  in  a  national  court  to 
est  the  question  whether  by  means  of 
luch  determination  the  state  has  de- 
prived the  complainant  of  his  property 
nthout  due  process  of  law.  White  v. 
Mty  of  Tacoma  (C.  C.  1901)  109  Fed. 
12. 

Where  a  bill  in  a  federal  court  to  set 
Hide  certain  assessment  certificates  for 

street  improvement  alleged  that  com- 
plainant was  in  possession  of  the  land 
II  controversy  through  his  tenant,  and 
he  contractor  holding  the  certificates 
iras  not  daiming  a  lien  on  the  street 


or  parkway,  a  complainant  was  not 
entitled  to  sustain  the  jurisdiction  of 
the  court  by  claiming  Aat  the  im- 
provement ordinance  which  vacated  a 
75-foot  street  had  the  effect  to  imme- 
diately vest  the  title  to  the  middle  of 
the  street  in  the  adjoining  owners,  and 
that  the  subsequent  act  of  the  dty  in 
appropriating  a  part  of  the  property 
for  a  street  and  parkway  without  con- 
demnation and  compensation  to  com- 
plainant was  illegal.  Shewalter  v.  City 
of  Lexington  (C.  C.  1906)  143  Fed. 
161. 

156.  Municipal       ordinances^-A 

municipal  ordinance  not  passed  in  ac- 
cordance with  legislative  authority  is 
not  a  law  of  the  state  within  the  mean- 
ing of  the  prohibitions  of  the  Consti- 
tution of  the  United  States,  and  a  suit 
to  enjoin  the  enforcement  of  an  ordi- 
nance alleged  to  have  been  passed  in 
violation  of  the  requirements  of  the 
state  law  presents  no  question  arising 
under  the  Constitution.  City  of  Sa- 
vannah V.  Hoist  (1904)  132  Fed.  901, 
65  C.  C.  A.  449,  reversing  decree  Hoist 
V.  Savannah  Electric  Co.  (C.  C.  1904) 
131  Fed.  931. 

A  federal  court  is  without  jurisdic- 
tion of  a  suit  to  enjoin  the  enforce- 
ment of  a  munidpal  ordinance,  on  the 
ground  that  it  deprives  complainant  of 
property  without  due  process  of  law, 
in  violation  of  the  Constitution  of  the 
United  States,  when  the  bill  alleges 
that  no  power  had  been  granted  to  the 
municipality  by  the  Constitution  or 
Legislature  of  the  state  to  pass  such 
ordinance;  the  prohibition  of  the  fed- 
eral Constitution  being  against  state 
action  only.  City  of  Louisville  v.  Cum- 
berland Telephone  &  Telegraph  Co., 
(1907)  155  Fed.  725,  84  C.  C.  A.  151, 
12  Ann.  Cas.  500. 

A  suit  to  restrain  the  enforcement 
of  enactments  of  a  dty,  passed  in  the 
exerdse  of  its  delegated  legislative 
powers,  on  the  ground  that  they  at- 
tempt to  annul  a  contract  made  by  a 
prior  ordinance  without  notice  to  the 
other  party  or  due  process  of  law,  in- 
volves a  question  arising  under  the  con- 
stitution. American  Waterworks  & 
Guarantee  Co.  v.  Home  Water  Co.  (C. 
C.  1902)  115  Fed.  171,  appeal  dis- 
missed American  Waterworks  &  Guar- 
anty Co.  V.  Little  Rock  (1904)  24  S. 
Ct  855,  194  U.  S.  639,  48  L.  Ed.  1162. 
A  suit  to  enjoin  a  dty  from  carrying 
into  effect  a  resolution  of  its  coundl  by 
which  it  declared  its  purpose  to  dis- 
continue the  furnishing  of  electric  pow- 
er to  complainant  under  a  contract,  on 
the  ground  that  such  action  deprived 
complainant  of  its  property  without  due 
process  of  law,  is  not  one  for  the  spe- 
dfic  performance  of  the  contract,  but 
one  for  the  protection  of  complainant's 
constitutional  rights,  of  which  a  federal 
court  has  jurisdiction.  Riverside  &  A. 
Ry.  Co.  V.  City  of  Riverside  (C.  C. 
1902)  118  Fed.  736. 
Where  the  validity  of  a  dty  ordinance 

(617) 


§991 


THE  JUDICIAL  CODE 


iTit.  12c 


mvi 


regulating  the  sale  of  nonin  toxica  ting, 
beverages  depends  wholly  on  state 
statutes,  no  federal  question  can  be  in- 
jected into  a  prosecution  for  violat- 
ing the  ordinance  unless  it  be  that  ac- 
cused is  being  held  contrary  to  the  in- 
hibition of  the  fourteenth  amendment  of 
the  federal  Constitution.  Kroschel  v. 
Munkers  (D.  C.  1910)  179  Fed.  961. 

157. Occupation     of    street    by 

carriers  or  electric  companies.— The  ex- 
ercise by  a  city  of  its  general  power 
given  it  by  the  legislature  of  controlling 
the  streets  and  of  making  and  enforc- 
ing contracts  with  reference  to  their 
occupancy  by  individuals  or  corpora- 
tions is  action  by  the  state,  within  the 
meaning  of  the  provision  of  the  first 
section  of  the  fourteenth  constitutional 
amendment,  and  the  passage  of  a  reso- 
lution by  the  council  of  a  dty,  assuming 
to  declare  a  forfeiture  of  a  contract 
previously  made  with  a  railroad  com- 
pany, under  which  the  company  occu- 
pies a  street  with  its  tracks,  and  a  dec- 
laration by  the  city  of  its  intention  to 
dispossess  the  company,  and  take  pos- 
session of  the  street  by  the  use  of  its 
police,  is  a  threatened  violation  of  the 
constitutional  rights  of  the  company, 
which  a  federal  court  has  jurisdiction 
to  restrain  by  injunction.  Iron  Moun- 
tain R.  Co.  of  Memphis  v.  City  of  Mem- 
phis (1899)  96  Fed.  ll3,  37  C.  C.  A. 
410. 

Where  a  franchise  to  construct  and 
operate  a  street  railroad  on  certain 
streets  was  granted  to  complainant  by 
an  ordinance  which  expressly  provid- 
ed that  the  grant  was  not  exclusive, 
and  reserved  the  right  to  the  city  to 
grant  other  franchises  in  the  same 
streets  or  to  itself  construct  and  op- 
erate railways  thereon,  a  bill  setting  out 
a  subsequent  ordinance  granting  a  sim- 
ilar franchise  to  another  company  cov- 
ering in  part  the  same  streets,  but  ex- 
pressly providing  that,  before  tracks 
should  be  in  any  location  where  any 
person  or  company  should  be  entitled 
to  compensation  for  damages  occasion- 
ed thereby,  such  damages  should  be  as- 
certained and  settled  according  to  law, 
does  not  state  a  case  within  the  juris- 
diction of  the  federal  court  in  a  suit  to 
enjoin  the  grantee  from  proceeding  un- 
der the  ordinance  as  involving  a  real 
and  substantial  controversy  depending 
on  the  construction  of  the  provision  of 
the  federal  Constitution  which  forbids 
the  deprivation  of  a  person  of  his  prop- 
erty without  due  process  of  law.  Se- 
attle Electric  Co.  v.  Seattle,  B.  &  S. 
By.  Co.  (1911)  185  Fed.  365,  107  C.  C. 
A.  421. 

Where  a  company,  incorporated  under 
the  general  statutes  for  the  purpose  of 
constructing  and  operating  a  railroad 
in  the  streets  of  the  dty  of  New  York, 
has  never  obtained  the  consent  of  the 
city  authorities,  it  cannot  maintain  a 
suit  in  a  federal  court  to  enjoin  the  dty 
from  constructing  a  railroad  along  or 
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under  the  streets  selected  for  its  line, 
under  the  rapid  transit  act,  on  the 
ground  that  such  act  deprives  it  of 
property  without  due  process  of  law. 
Underground  B.  R.  of  City  of  New 
York  V.  City  of  New  York  (C.  C. 
1902)  116  Fed.  952,  decree  affirmed 
(1904)  24  S.  Ct  494,  193  U.  S.  416,  48 
L.  Ed.  733. 

The  owners  of  property  fronting  on  a 
street  may  maintain  a  suit  in  equity  in 
a  federal  court  against  the  dty  and  a 
street  railroad  company,  both  of  which 
are  corporations  of  the  state,  to  en- 
join the  laying  of  tracks  in  the  street 
under  a  void  enactment  by  the  dty 
council  purporting  to  authorize  such 
act,  where  irreparable  injury  will  re- 
sult to  their  property,  as  a  taking  of 
property  under  color  of  authority  from 
the  state  without  due  process  of  law. 
Hoist  V.  Savannah  Electric  Co.  (C.  C. 
1904)  131  Fed.  931,  decree  reversed 
City  of  Savannah  v.  Hoist  (1904)  132 
Fed.  901,  65  C.  O.  A.  449. 

An  attempt  by  a  dty  to  summarily 
oust  an  electric  company,  which  has 
acquired,  by  irrevocable  grant  or  con- 
tract, the  right  to  maintain  its  poles 
and  wires  in  the  streets,  is  an  attempt 
to  deprive  it  of  its  property  without  due 
process  of  law,  in  violation  of  Const  U. 
S.  Amend.  14,  and  a  federal  court  has 
jurisdiction  of  a  suit  to  enjoin  such 
action.  Ashland  Electric  Power  & 
Light  Co.  V.  City  of  Ashland  (D.  C. 
1914)  217  Fed.  158. 

158.  «-—  Probate     proceedings^— The 

contention  that  a  state  court,  in  admit- 
ting a  nuncupative  will  to  probate  with- 
out giving  the  statutory  notice  to  the 
next  of  kin,  violated  the  due  process  of 
law  dause  of  Const.  U.  S.  Amend.  14, 
is  too  lacking  in  merit  to  aiford  a  basis 
for  the  jurisdiction  of  a  federal  court 
of  a  suit  to  set  aside  the  probate,  even 
assuming  that  such  notice  is  essential 
to  the  preliminary  probate,  where  the 
bill  proceeds  on  the  theory,  which  finds 
support  in  the  law  of  the  state,  that, 
despite  the  mere  preliminary  admis- 
sion to  probate,  there  remained  a  right 
to  assail  the  existence  of  the  will  and 
its  probate,  which  was  not  lost  by  the 
failure  to  give  notice.  Nor  does  the  as- 
sertion that,  because  real  estate  can- 
not be  devised  by  a  nuncupative  will, 
the  attempt  of  a  probate  court  to  ex- 
ert authority  over  property  of  that 
character  by  admitting  such  a  will  to 
probate  deprived  the  heirs  of  such  prop- 
erty without  due  process  of  law,  give 
federal  jurisdiction  to  pass  upon  the 
construction  and  effect  of  such  will, 
where  this  question  is  wholly  subordi- 
nate #  to  the  determination  of  another 
question,  of  which  that  court  had  no 
jurisdiction,  such  as  the  nonexistence 
of  the  will  and  the  consequent  invalidi- 
ty of  its  probate.  0*Callaghan  y. 
O'Brien  (1905)  25  Sup.  Ct.  727,  736. 
199  U.  S.  89,  50  L.  Ed.  101,  affirming 
judgment  Carrao  ▼.  O'Calligan   (1903) 


"V.^ ^ ^_^ 

^^>ien  (aC^ldoi)  116  FeHrm 


THE  JUDICIAL  CODE 


§991 


,w^    ^d.  657,  60  0.  0.  A.  347,  which 
^-^'^ed     judgment     0*Callaghan     v. 


159.  —  Regulation    of   carriers^— A 

snit  to  compel  the  specific  performance 
by  a  carrier  of  its  agreement  to  issue 
free  passes  annually  to  the  complain- 
ants is  not  brought  within  the  original 
jurisdiction  of  a  federal  court  as  one 
arising  under  the  Constitution  or  laws 
of  the  United  States,  by  allegations  in 
the  bill  that  the  refusal  to  comply  with 
the  contract  is  based  on  Act  June  29, 
1906,  c.  3591,  84  Stat  584,  and  that 
such  act  does  not  prohibit  the  giving 
of  passes  under  the  circumstances  of 
the  case,  and,  if  construed  as  having 
such  effect,  violates  Const  Amend.  5, 
by  denying  due  process  of  law.  Louis- 
Tflle  &  N.  R.  Co.  V.  Mottley  (1908)  29 
Sop.  Ct  42,  43,  211  U.  S.  149,  53  L. 
Ed.  126,  reversing  judgment  Mottley  v. 
Louisville  &  N.  R.  Co.  (C.  C.  1907)  150 
Fed.  406. 

A  suit  to  enjoin  the  enforcement  of 
an  ordinance  requiring  a  street  railroad 
company  to  carry  without  pay  passen- 
gers holding  transfers  from  other  car 
lines  is  cognizable  in  equity  on  the 
ground  of  preventing  a  multiplicity  of 
suits,  and  is  within  the  jursdiction  of  a 
federal  court,  where  the  invididity  of 
the  ordinance  is  alleged  on  the  ground 
that  it  deprives  the  company  of  its 
property  without  due  process  of  law  in 
violation  of  the  federal  Constitution. 
Chicago  City  Ry.  Co.  v.  City  of  Chica- 
go (C.  C.  1905)  142  Fed.  844. 

160.  —  Regulation  of  charges  and 

ratesw— A  bill  to  annul  a  city  ordinance 
fixing  rates  to  be  charged  by  a  water 
company,  which  are  claimed  to  be  so 
mireasonably  low  as  to  amount  to  a 
practical  taking  of  the  company's  prop- 
erty mortgaged  to  complainant,  with- 
out due  process  of  law,  etc.,  in  violation 
of  the  United  States  constitution,  pre- 
sents a  federal  question.  Consolidated 
Water  Co.  v.  City  of  San  Diego  (1899) 
93  Fed.  849,  35  C.  C.  A.  631;  Consoli- 
dated Water  Co.  v.  City  of  San  Diego 
(C.  0. 1897)  84  Fed.  3(59. 

Whether  or  not  the  enforcement  of  a 
state  statute  providing  for  the  estab- 
lishment of   rates  for  railroad   trans- 
portation will  taie  property  of  the  rail- 
road companies  without  due  process  of 
law  raises  a  federal  question,  although 
its  determination  may  incidentally  in- 
volve a   question   of   fact      Ex    parte 
Young  (1908)  28  Sup.  Ct  441,  209  U. 
S.  123,  52  L.  Ed.  714,  13  L.  R.  A.  (N. 
S.)  932,  14  Ann,  CJas.  764. 

The  federal  court  has  jurisdiction  at 
the  suit  of  stockholders  of  a  railroad 
company  to  enjoin  the  company  from 
putting  in  force  transportation  rates 
established  by  a  state  statute,  which 
are  so  low  as  to  be  confiscatory  of  the 
company's  property,  and,  as  prelimi- 
nary thereto,  to  institute  an  inquiry  as 
to  whether  or  not  the  rates  are  in  fact 
too  low.    Id* 


A  federal  court,  if  properly  appealed 
to,  cannot  decline  to  take  jurisdiction 
of  a  suit  to  enjoin  the  enforcement  of 
state  statutes  fixing  gas  rates  which  are 
asserted  to  violate  the  federal  constitu- 
tion. Willcox  V.  Consolidated  Gas  Co. 
(1909)  29  Sup.  Ct  192,  195,  212  U.  S. 
19,  53  L.  Ed.  382,  15  Ann.  Cas.  1034, 
48  L.  R.  A.  (N.  S.)  1134. 

Under  the  federal  Constitution,  a  mu- 
nicipal corporation,  although  having 
power  to  regulate  the  rates  to  be  charg- 
ed by  a  telephone  company,  may  not 
reduce  such  rates  below  a  rate  which 
will  pay  operating  expenses,  maintain 
the  plant,  and  pay  a  fair  return  on  the 
capital  actually  invested,  and  a  bill  to 
restrain  the  enforcement  of  a  rate  al- 
leged to  be  confiscatory  presents  a  fed- 
eral question.  City  of  Owensboro  v. 
Cumberland  Telephone  &  Telegraph  Co. 
(1909)  174  Fed.  739,  99  C.  C.  A.  1. 

A  bill  was  filed  by  a  gas  company 
against  a  city  of  the  same  state  under 
whose  laws  the  gas  company  was  or- 
ganized, alleging  that  certain  prices  for 
gas  had  been  fixed  by  the  city  under  a 
statute  authorizing  it  to  regulate  the 
price  of  gas;  that  such  prices  were  not 
reasonable;  and  that  the  ordinance  fix- 
ing such  prices  violated  the  federal  Con- 
stitution, by  taking  the  property  of 
plaintiff  without  just  compensation,  de* 
priving  it  of  its  property  without  due 
process  of  law.  Held,  that  such  bill 
presented  a  controversy  for  federal  ju- 
risdiction. Capital  City  Gas  Co.  v.  City 
of  Des  Moines  (C.  C.  1890)  72  Fed.  818. 

A  suit  to  restrain  the  enforcement  of 
a  city  ordinance  limiting  charges  for 
artificial  gas,  on  the  ground  that  it  al- 
lows no  profit  to  the  gas  company,  and 
therefore  deprives  it  of  its  property 
without  due  process  of  law,  contrary 
to  the  fourteenth  amendment,  is  one  in- 
volving a  federal  question,  and  a  fed- 
eral court  has  jurisdiction,  regardless 
of  the  citizenship  of  the  parties.  In- 
dianapolis Gas  Co.  V.  City  of  Indian- 
apolis (C.  C.  1897)  82  Fed.  245. 

A  federal  court  has  jurisdiction  of  a 
suit  by  an  irrigation  company  of  Cali- 
fornia to  restrain  the  enforcement  of  a 
schedule  of  rates  to  be  charged  con- 
sumers for  water,  established  by  a 
county  board  under  the  statute,  when 
the  allegations  of  the  bill  show  that  the 
effect  of  such  rates  will  be  to  render 
it  impossible  for  the  company  to  earn 
a  fair  dividend  upon  the  value  of  its 
property  actually  used  in,  and  useful 
to,  the  appropriation  and  furnishing  of 
such  water,  and  will  therefore  deprive 
it  of  its  property  without  due  process 
of  law.  San  Joaquin  &  King's  River 
Canal  &  Irrigation  Co.  v.  Stanislaus 
County  (C.  C.  1898)  90  Fed.  516. 

Questions  of  the  reasonableness  of 
rates  fixed  by  a  state  corporation  com- 
mission are  federal  questions  growing 
out  of  Const  U.  S.  Amend.  14.  Mat- 
thews V.  Board  of  Corp.  Com'rs  (C.  C. 
1901)  106  Fed.  7. 

The  question  whether  rates  fixed  by 
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a  municipal  body  to  be  charged  by  a 
water  company  are  just  and  reasonable 
or  conjBscatory  and  unconstitutional,  is 
a  judicial  otie,  for  the  determination 
of  which  the  company  has  the  right  to 
invoke  the  jurisdiction  of  a  federal 
court  Spring  Valley  Water  Co.  v.  City 
and  County  of  San  Francisco  (0.  0. 
1904)  166  Fed.  657;  Id.  (C.  C.  1908) 
165  Fed.  667. 

A  bill  by  a  telephone  company  to  en- 
join the  enforcement  of  a  city  ordi- 
nance fixing  maximum  rates  of  charge 
for  telephone  service,  which  alleges 
that  the  ordinance  was  passed  in  the 
exercise  of  power  to  fix  rates  conferred 
upon  the  dty  by  an  act  of  the  Legisla- 
ture, and  that  if  enforced  complainant 
cannot  make  any  net  earnings  whatever 
on  its  large  capital  invested  in  the  busi- 
ness, nor  suflficient  to  pay  its  necessary 
expenses,  and  will  be  deprived  of  its 
property  without  due  process  of  law, 
states  a  cause  of  action  arising  under 
the  fourteenth  amendment  to  the  Con- 
stitution of  the  United  States,  of  which 
a  federal  court  has  jurisdiction,  al- 
though it  is  further  averred,  as  a  legal 
coiiclusion,  that  the  ordinance  is  also 
in  violation  of  the  state  Constitution, 
prohibiting  the  impairment  of  the  free- 
dom of  contract.  Ozark  Bell  Telephone 
Co.  V.  City  of  Springfield  (C.  C.  1905) 
140  Fed.  666. 

A  federal  court  of  equity  has  juris- 
diction of  suits  to  determine  the  con- 
stitutionality of  state  statutes  regulat- 
ing railroad  rates  which  are  attacked 
on  the  ground  that  the  rates  fixed  are 
unremunerative  to  the  railroad  compa- 
nies, and  that  their  effect,  if  enforced, 
will  be  to  deprive  the  companies  af- 
fected of  their  property  without  due 
process  of  law,  and  such  suits  are  ap- 
propriate means  for  determining  the 
question.  St.  Louis  &  S.  F.  R.  Co.  v. 
Hadley  (C.  C.  1907)  155  Fed.  220. 

A  suit  to  enjoin  the  enforcement  of 
state  enactments  regulating  railroad 
rates,  on  the  ground  that  the  same  are 
confiscatory  and  would  deprive  the  rail- 
road companies  of  their  property  with- 
out due  process  of  law,  in  violation  of 
the  fourteenth  constitutional  amend- 
ment, is  one  arising  under  the  Consti- 
tution of  the  United  States,  of  which  a 
federal  court  has  jurisdiction  on  that 
ground.  Perkins  v.  Northern  Pac.  Ry. 
Co.  (C.  C.  1907)  155  Fed.  445. 

A  suit  by  a  gas  company  to  enjoin 
enforcement  of  a  municipal  ordinance 
fixing  the  price  of  gas,  passed  in  the  ex- 
ercise of  powers  conferred  by  the  state 
Constitution,  as  being  confiscatory  and 
depriving  complainant  of  its  property 
without  due  process  of  law,  in  viola- 
tion of  the  fourteenth  constitutional 
amendment,  presents  a  federal  question 
under  such  provision  which  gives  a  fed- 
eral court  jurisdiction,  notwithstanding 
the  fact  that  the  state  Constitution  con- 
tains a  like  provision,  and  on  the  facts 
alleged  in  the  bill  the  ordinance  would 
be  invalid  thereunder.     San  Francisco 
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Gas  &  Electric  Co.  v.  City  and  County 
of  San  Francisco  (C.  O.  1911)  189  Fed. 
943. 

A  public  utility  board,  acting  as  a 
state  instrumentality,  having  ordered 
the  resumption  by  certain  street  rail- 
ways of  the  sale  of  6  fares  for  25  cents 
without  due  process  of  law,  the  rail- 
way companies  were  entitled  to  invoke 
federal  jurisdiction  to  restrain  the  en- 
forcement of  such  order.  Wilmington 
aty  Ry.  Co.  v.  Taylor  (D.  C.  1912)  198 
Fed.  159. 

Where,  after  the  Afissouri  maximum 
freight  rate  law  as  amended  and  the 
Missouri  two-cent  passenger  rate  law 
had  been  sustained  by  the  United  States 
Supreme  Court,  the  state  sued  certain 
railroads  to  recover  overcharges  in  the 
interim  for  the  benefit  of  shippers,  such 
suits  did  not  involve  a  federal  ques- 
tion, so  as  to  confer  federal  jurisdic- 
tion, on  the  theory  that  they  necessarily 
included  a  claim  that  the  statutes  were 
not  violative  of  the  federal  Constitu- 
tion. State  of  Missouri  ex  rel.  Barker 
V.  Chicago  &  A.  R.  Co.  (D.  C.  1914) 
216  Fed.  562. 

161.  — *  Right     to     public     offloe.F- 

Where  the  removal  of  one  from  the 
office  of  police  judge  will  deprive  him 
by  state  authority  of  life,  liberty,  or 
property  without  due  process  of  law, 
the  federal  courts  may  interfere.  In 
re  Sawyer  (1888)  8  Sup.  Ct  482,  492, 
124  U.  S.  200,  31  L.  Ed.  402. 

162.  — *  Self-incrimination  by  wit- 
nesses.—The  provisions  of  the  New 
York  state  Constitution  in  regard  to 
self-incrimination  by  witnesses  do  not 
raise  any  question  under  Const.  U.  S. 
Amend.  14.  In  re  Tracy  &  Co.  (D.  C. 
1910)  177  Fed.  532. 

163.  —  Taxation    of    property^— A 

suit  to  enjoin  the  diversion  or  intended 
diversion  by  a  municipality  of  certain 
funds  which,  under  legislative  sanction, 
it  had  collected  from  taxpayers  for  a 
specific  public  object,  but  which  were 
not  applied  to  that  object,  on  the  the- 
ory that  such  failure  of  duty  on  the 
part  of  the  municipality  may  ultimate- 
ly cause  increased  taxation,  and  there- 
by deprive  the  taxpayers  of  their  prop- 
erty without  due  process  of  law  guar- 
antied by  Const.  U.  S.  Amend.  14,  if 
the  full  amount  originally  intended  to 
be  applied  to  the  particular  object  nam- 
ed by  the  Legislature  is  to  be  collected, 
is  not  one  arising  under  the  Constitu- 
tion of  the  United  States.  Owensboro 
Waterworks  Co.  v.  Owensboro  (1906) 
26  Sup.  Ct.  249,  251,  200  U.  S.  38,  50 
L.  Ed.  361. 

The  claim  that  the  action  of  a  state 
board  of  equalization  in  making  an  as- 
sessment for  a  tax  pursuant  to  manda- 
mus was  the  act  of  the  state,  and,  if 
carried  out,  would  violate  Const.  U.  S. 
Amend.  14,  by  taking  property  without 
due  process  of  law,  constitutes  a  fed- 
eral question.  Raymond  v.  Chicago 
Union  Traction  Co.  (1907)  28  Sup.  Ct. 
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7,  12.  207  U.  S.  20,  62  L.  Ed.  78,  12 
Ann.  Cas.  757;  Same  v.  Chicago  Edi- 
son Co.  (1907)  28  Sup.  Ct  14,  207  U.  S. 
42,  52  U  Ed.  90. 

A  United  States  District  Court  had 
jurisdiction  of  a  suit  to  enjoin  a  sale  of 
land  for  taxes  on  the  ground  that  the 
land  was  assessed  at  its  full  value, 
while  other  property  was  assessed  at 
70  per  cent,  or  less  of  its  value,  in  vio- 
lation of  Const  U.  S.  Amend.  14.  Jer- 
sey City  V.  Central  R.  Co.  of  New  Jer- 
sey (1914)  212  Fed.  7d,  128  C.  C.  A. 
532. 

Whether  or  not  complainant  is*  per- 
soDally  liable  for  an  assessment  made 
for  the  improvement  of  a  street  before 
he  became  the  owner  of  property  abut- 
ting thereon  is  not  a  federal  question. 
Murdock  v.  City  of  Cincinnati  (C.  C. 
1891)  44  Fed.  726. 

A  suit  by  property  owners  to  enjoin 
dty  officials  from  exercising  any  juris- 
diction over  annexed  territory,  on  the 
ground  that  the  statute  extending  the 
corporate  limits  is  void  under  the  state 
constitution,  cannot  be  maintained  in  a 
federal  court,  on  the  theory  that  the 
assessment  of  taxes,  etc.,  by  the  dty, 
being  without  warrant  of  any  valid  law, 
will  be  a   taking  of   property  without 
due  process  of  law,  and  a  denial  of  the 
eqaal  protection  of  the  laws.    The  real 
issue  is  whether  the  statute  enlarging 
the    corporate   limits   is   invalid   under 
tbe   Btate  constitution,  and  no  federal 
guestion  is  involved.    McCain  v.  City  of 
Dea  Afoines  (C.  C.  1898)  84  Fed.  726, 
decree    affirmed  (1899)   19  S.  Ct.  644, 
174   tJ.    s.  168,  43  L.  Ed.  936. 

Complainant  brought  suit  in  the  fed- 
eral  cix-coit  court  in  Tennessee  against 
the  state   board  of  equalizers  to  enjoin 
the    certification  by  them  to  the  state 
comptroller  of   the   assessed  valuation 
^t*   <?omi>ljQnant*8  property  for  taxation 
^'^^    IS^^    and  1898,   upon  the  ground, 
^tiong^     o^Jiers,  that  under  the  laws  ap- 
Wabl^    -t^  railroad  and  telephone  prop- 
tti^^*-    it:     liad  been  deprived  of  the  con- 
JJJI^^oii^Ll  right  of  equalization  provld- 
'"  fc^  allowed  in  respect  to  all  oth- 


^foi 


jtj^^^l>«'*ny  in  the  state  subject  to  tax- 
iad  K  ^^^^^  ^  consequence  its  property 
HopJ*^^*^  assessed  at  25  to  40  per  cent 
<!'a8s^***  XJroportion  to  value  than  other 
tutJQ^  ^^:f  property.  The  state  consti- 
be  t^^^^^vides  that  "all  property  shall 
Talie  ^^^^^    according  to  its  value,   that 


«tli^ 


t:o 


\>e  ascertained  in  such  manner 


■^^gislature  shall  direct,  so  that 
l^all     be     equal     and     uniform 


%lie^^^^^rty    ♦    ♦    ♦    shall    be    taxed 


►^t  the  state.     No  one  species 


ofth^  ^^an  any  other  species  ♦  ♦  ♦ 
iflvolv^^^^  ^ne  value."  Held,  that  the  suit 
four^t^  ^  a  federal  question,  under  the 
co^^tii^^^'^h  amendment  to  the  federal 
T.  "^^^^^  "tr^on.    NashvDle,  C.  &  St  L.  Ry. 

^    ^!^^  (C.  C.  1898)  86  Fed.  168. 
^tt^x^^*^^     by  a  railroad  company  to  re- 

C<A^^^\^^^«  authorities  of  a  state  from 
A  W^^*^^  a  tax  levied  on  its  property, 

''  ^^ounds  that  the  assessment  on 


which  such  tax  was  levied  was  made 
without  authority  of  law,  and  that  such 
assessment  was  discriminative,  and  in- 
tended to  impose  on  railroad  property 
an  undue  share  of  the  burdens  of  state 
taxation,  is  one  which  involves  the  con- 
struction and  application  of  the  provi- 
sions of  the  constitution.  Southern  Ry. 
Co.  V.  North  Carolina  Corp.  Commis- 
sion (C.  C.  1809)  97  Fed.  513. 

Under  the  statute  of  Illinois  of  1898 
the  state  board  of  equalization  is  con- 
stituted the  final  tribunal  for  fixing  the 
value  of  property  for  the  purposes  of 
taxation,  and  in  such  action  it  acts  in  a 
quasi  judicial  capacity,  between  the 
state  on  the  one  hand  and  the  taxpayer 
on  the  other.  A  federal  court  is  not 
authorized  to  grant  an  injunction 
against  such  board,  prohibiting  it  from 
exercising  its  statutory  powers  in  the 
assessment  of  certain  property,  on  the 
assumption  that  it  will  so  administer 
the  law  as  to  deprive  the  owner  of  his 
property  without  due  process  of  law,  in 
violation  of  the  federal  constitution, 
but  it  must  be  conclusively  presumed 
until  it  has  acted  that  it  will  proceed 
fairly  and  determine  the  value  of  the 
property  upon  proper  evidence.  Chi- 
cago Union  Traction  Co.  v.  State  Board 
of  Equalization  (C.  C.  1901)  112  Fed. 
607. 

A  suit  by  a  domestic  corporation  to 
restrain  the  collection  of  taxes  imposed 
by  the  state  on  personal  property'  al- 
leged to  have  its  situs  for  purposes  of 
taxation  in  another  state  involves  a  fed- 
eral question  and  is  within  the  jurisdic- 
tion of  a  federal  court  Central  of 
Georgia  Ry.  Co.  v.  Wright  (C.  C.  1908) 
166  Fed.  153. 

Where  a  city  is  vested  with  authority 
to  levy  taxes  generally  for  municipal 
purposes,  in  exercising  such  power  in  a 
manner  or  for  a  purpose  not  expressly 
prohibited  by  statute,  it  acts  as  an  in- 
strumentality of  the  state,  and  its  ac- 
tion must  be  deemed  to  have  been  tak- 
en \vith  the  sanction  of  the  state;  and, 
if  it  deprives  a  person  of  property  with- 
out due  process  of  law,  a  suit  by  him 
to  protect  his  rights  is  one  arising  un- 
der the  Constitution,  and  within  the 
jurisdiction  of  a  federal  court  Risley 
V.  City  of  Utica  (C.  C.  1909)  173  Fed. 
502. 

Exercise  by  a  city  council  of  the  tax- 
ing power  is  the  act  of  the  state,  with- 
in the  fourteenth  constitutional  amend- 
ment, and  a  person  who  is  deprived  of 
property  without  due  process  of  law 
may  invoke  the  jurisdiction  of  a  federal 
court  on  the  ground  of  a  violation  of 
such  amendment;  but,  where  such  ac- 
tion is  without  the  authority  of  or  con- 
trary to  state  law,  no  question  arises 
under  the  Constitution.     Id. 

A  city  given  by  the  state  the  power  to 
contract  for  a  supply  of  water  for  ex- 
tinguishment of  fires,  and  to  tax  prop- 
erty in  the  city  to  pay  therefor,  made 
and  continued  a  contract  which  was  un- 
reasonable, and  provided  for  an  exces- 
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sive  compensation  to  the  water  com- 
pany. The  state  itself  had  not  approv- 
ed or  sanctioned  the  contract  by  its 
legislative,  executive,  or  judicial  au- 
thority. Held,  that  any  illegal  act  of 
the  city  under  the  contract  was  done 
without  the  authority  of  or  contrary  to 
the  state  law,  and  persons  who  had  paid 
the  taxes  could  not  seek  equitable  re- 
lief in  the  federal  court,  on  the  ground 
of  deprivation  of  property  without  due 
process  of  law.  Risley  v.  City  of  Utica 
(C.  C.  1910)  179  Fed.  875. 

164.  Denial  of  equal  protection  of 
the  law— Civil  remedies  and  proceed- 
ings.—A  state  law  requiring  a  foreign 
corporation,  as  a  condition  precedent 
to  doing  business  in  the  state,  to  file  in 
the  Secretary  of  State's  office  a  res- 
olution of  its  directors  authorizing  serv- 
ice of  process  on  its  agents  in  the  state, 
and  requesting  the  issuance  of  a  permit 
to  do  business  therein,  with  a  stipula- 
tion that  such  permit  shall  be  subject 
to  "each  of  the  provisions  of  this  act," 
one  of  which  provisions  is  that  the  per- 
mit shall  be  void  if  the  corporation  re- 
moves any  case  from  the  state  to  the 
federal  courts  on  the  ground  of  non- 
residence  or  local  prejudice,  is  void  as 
requiring  a  surrender  of  rights  se- 
cured by  the  constitution  and  laws  of 
the  United  States.  Southern  Pac.  Co. 
V.  Denton  (1892)  13  Sup.  Ct.  44,  46, 
146  U.  S.  202,  36  L.  Ed.  942. 

Where  the  effect  of  a  state  statute 
limiting  the  right  of  foreign  corpora- 
tions to  sue  in  its  courts  is  to  deprive 
a  corporation  of  another  state  of  the 
equitable  right  to  set  off  against  a  judg- 
ment rendered  against  it  in  such  courts 
a  judgment  in  its  favor  against  the 
plaintiff  therein,  rendered  in  another 
state,  such  corporation  is  deprived  of 
the  right  to  the  full  and  equal  bene- 
fit of  all  laws  and  proceedings  given  it 
by  R.  S.  §  1977,  post,  §  3925,  and  a 
federal  court  may  render  appropriate 
relief.  Anglo-American  Provision  Co.  v. 
Davis  Provision  Co.  (C.  C.  1900)  105 
Fed.  636. 

165. Discrimination  based  on  res- 
idence.— ^A  suit  in  which  a  city  charter 
and  an  ordinance  pursuant  thereto  de- 
.nying  licenses  as  stationary  engineer 
to  nonresidents  of  the  city  were  at- 
tacked as  violative  of  Const.  U.  S. 
Amend.  14,  might  be  maintained  in  the 
United  States  District  Court,  though 
there  was  no  diversity  of  citizenship. 
Williams  v.  McCartan  (D.  C.  1914)  212 
Fed.  345. 

166. Discrimination    on    account 

of  race  or  color.— Whether  jurisdiction 
of  a  civil  action  for  damages  arising  out 
of  a  violation  of  the  equality  guarantied 
by  the  first  section  of  the  Civil  Rights 
Act  of  March  1,  1875,  post,  §  3926,  is 
conferred  upon  the  United  States  courts 
by  that  act,  quiere;  but  held  that,  if 
that  act  is  constitutional,  jurisdiction  is 
conferred  by  the  judiciary  act,  as  being 
a  case  "arising  under  the  constitution 
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or  laws  of  the  United  States."  Smoot 
V.  Kentucky  Cent  Ry.  Co.  (0.  O.  1882) 
13  Fed.  337. 

The  fourteenth  and  fifteenth  amend- 
ments of  the  federal  Constitution  are 
limitations  on  the  states,  and  did  not 
confer  primary  rights  enforceable  by  a 
person  of  color  in  the  first  instance  in 
the  federal  courts.  Brawner  v.  Irvin 
(C.  C.  1909)   169  Fed.  964. 

A  suit  by  citizens  of  African  descent 
and  residents  of  a  city  to  restrain  dis- 
crimination in  the  distribution  of  pub- 
lic school  taxes,  on  the  ground  that 
they  are  deprived  of  the  equal  protec- 
tion of  the  law,  arises  under  the  fed- 
eral constitution.  Claybrook  v.  Owens- 
boro  (D.  C.  1883)  16  Fed.  297.  303. 

167. Election     of     members     of 

Congress.- The  right  to  vote  for  mem- 
bers of  Congress  has  its  foundation  in 
the  constitution  of  the  United  States. 
Wiley  V.  Sinkler  (1000)  21  Sup.  Ct  17. 
19,  179  U.  S.  58,  45  L.  Ed.  84. 

An  action  to  recover  damages  from 
state  election  officers  for  their  asserted 
wrongful  refusal  to  permit  the  plaintiff 
to  vote  for  a  member  of  the  house  of 
representatives,  at  a  national  election 
held  in  the  district  where  he  resided,  is 
one  arising  under  the  constitution  of 
the  United  States,  of  which  a  federal 
court  of  the  United  States  has  juris- 
diction. Swafford  v.  Templeton  (1902) 
22  S.  Ct  783,  185  U.  S.  487,  46  L.  Ed. 
1005  (reversing  judgment  [C.  C.  1901] 
108  Fed.  309) ;  Knight  v.  Shelton  (C. 
C.  1905)   134  Fed.  423. 

While  the  power  to  fix  the  number  of 
representatives  in  Congress  and  to  ap- 
portion them  among  the  several  states 
is  vested  in  Congress  the  power  to  di- 
vide a  state  into  congressional  districts 
for  the  election  of  representatives  re- 
sides in  the  Legislature  of  the  state,  and 
the  question  whether  a  county  is  lawful- 
ly included  in  a  congressional  district 
where  it  was  placed  by  an  act  of  the 
Legislature  does  not  depend  on  the  con- 
struction of  any  law  of  the  United 
States,  so  as  to  give  a  federal  court 
jurisdiction  of  a  suit  for  its  determina- 
tion, but  upon  the  validity  of  the  act  of 
the  Legislature,  which  is  a  question  for 
determination  by  the  state  courts.  An- 
thony V.  Burrow  (C.  C.  1904)  129  Fed. 
783. 

State  legislation  relating  to  the  selec- 
tion of  candidates  for  representatives 
in  Congress  does  not,  because  of  its 
subject-matter,  become  a  part  of  the 
federal  law,  the  construction  of  which 
raises  a  federal  question.    Id. 

An  action  against  election  officers  to 
recover  damages  for  the  wrongful  re- 
jection of  plaintiff's  vote  for  a  member 
of  Congress  is  one  arising  under  the 
Constitution  of  the  United  States,  and 
is  within  the  jurisdiction  of  a  federal 
court  Brickhouse  v.  Brooks  (C.  C. 
1908)   165  Fed.  634. 

168. Election  of  presidential  eleo- 

tors.- The  judicial  power  of  the  Unit- 
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d  States  extends  to  all  caaea  in  law  or 
iquity  arising  under  the  constitution 
ind  laws  of  the  United  States,  and 
herefore  the  question  whether  a  state 
aw  regulating  the  election  of  preai- 
lential  electors  is  invalid  as  in  conflict 
nth  the  United  States  constitution  is 
►roperly  within  the  jurisdiction  of  the 
Jnited  States  courts,  and  the  fact  that 
he  judgment  to  be  reviewed  may  be 
endered  in  a  proceeding  for  mandamus 
s  not  material.  McPherson  v.  Blacker 
1892)  13  Sup.  Ct  3,  6,  146  U.  S.  1, 
!6  L.  Ed.  869. 

169. Enforcement  of  state  penal 

aws. — ^A  law  of  a  state,  intended  to  pre- 
ent  the  sale  ot  adulterated  food  prod- 
icts,  which  is  constitutional  and  valid 
D  its  language  and  purpose,  is  not  ren- 
[ered  unconstitutional,  so  as  to  author- 
ze  a  federal  court  to  entertain  a  suit  to 
njoin  prosecutions  thereunder,  because 
he  state  food  commissioner,  charged 
viih  the  duty  of  enforcing  it  by  insti- 
uting  criminal  prosecutions  against 
hose  who,  in  his  judgment,  have  been 
[uilty  of  violating  its  provisions,  may 
;ive  it  an  erroneous  construction.  Ar- 
>uckle  V.  Blackburn  (1902)  113  Fed. 
►16,  51  C.  C.  A.  122,  65  L.  R.  A.  864, 
ippeal  dismissed  (1903)  24  S.  Ct  148, 
91  U.  S.  405,  48  L.  Ed.  239. 

170.  -^-  Regulation  of  charges  and 

'atesw— Whether  or  not  a  railroad  com- 
mny  is  deprived  of  the  equal  protection 
)f  the  laws  by  a  state  statute  providing 
:or  the  establishing  of  rates  of  trans- 
wrtation,  because  the  penalties  fixed 
or  violation  of  the  statute  are  so  enor- 
nous  as  to  require  obedience  to  the  law 
'Ether  than  risk  th^  penalties  in  testing 
t,  although  such  obedience  might,  in  the 
?nd,  result  in  confiscation  of  the  rail- 
•oad  property,  is  a  federal  question, 
rithin  the  jurisdiction  of  the  circuit 
•curt  of  the  United  States.  Ex  parte 
L'oung  (1908)  28  Sup.  Ct.  441,  209  U. 
$.  123,  52  L.  Ed.  714,  13  L.  R.  A.  (N. 
5.)  932,  14  Ann.  Cas.  764. 

A  bill  was  filed  by  a  gas  company 
igainst  a  city  of  the  same  state  un- 
ler  whose  laws  the  gas  company  was 
organized,  alleging  that  certain  prices 
'or  gas  had  been  fixed  by  the  city  under 
I  statute  authorizing  it  to  regulate  the 
)rice  of  gas;  that  such  prices  were 
lot  reasonable;  and  that  the  ordinance 
ixing  such  prices  violated  the  federal 
constitution,  by  impairing  the  obligation 
)f  the  contracts  of  the  gas  company 
vith  the  state  in  its  charter,  and  with 
he  dty  in  an  agreement  for  the  use  of 
he  streets,  by  taking  the  property  of 
he  plaintiff  without  just  compensation, 
lepriving  it  of  the  equal  protection  of 
he  laws.  Held,  that  such  bill  present' 
id  a  controversy  for  federal  jurisdic- 
jon,  irrespective  of  the  citizenship  of 
he  parties.  Capital  City  Gas  Co.  v. 
yitj  of  Des  Moines  (C.  C.  1896)  72 
Ted.  818. 

A  suit  to  restrain  the  enforcement  of 
i  dty  ordinance   limiting  charges   for 


artifidal  gas,  on  the  ground  that  it  al- 
lows no  profit  to  the  gas  company,  and 
therefore  denies  it  the  equal  protection 
of  the  laws,  contrary  to  the  fourteenth 
amendment,  is  one  involving  a  federal 
question,  and  a  federal  court  has  ju- 
risdiction, regardless  of  the  dtizenship 
of  the  parties.  Indianapolis  Gas  Co. 
V.  City  of  IndianapoUs  (C.  C.  1897)  82 
Fed.  245. 

A  federal  court  has  jurisdiction  of  a 
suit  by  an  irrigation  company  of  Cali- 
fornia to  restrain  the  enforcement  of  a 
schedule  of  rates  to  be  charged  con- 
sumers for  water,  established  by  a 
county  board  under  the  statute,  when 
the  aUegadons  of  the  bill  show  that  the 
effect  of  such  rates  will  be  to  render  it 
Impossible  for  the  company  to  earn  a 
fair  dividend  upon  the  value  of  its  prop- 
erty actually  used  in,  and  useful  to,  the 
appropriation  and  furnishing  such  wa- 
ter, and  will  therefore  deprive  it  of  the 
equal  protection  of  the  laws.  San  Joa- 
quin &  King's  River  Canal  &  Irriga- 
tion Co.  V.  Stanislaus  County  (C.  C. 
1898)  90  Fed.  616. 

A  suit  by  a  stockholder  in  a  water- 
works company  to  restrain  a  dty  from 
putting  in  force  and  fixing  water  rates 
on  the  ground  that  they  are  so  low  as 
to  deprive  the  stock  of  any  earning 
ability,  thus  depriving  complainant  of 
the  equal  protection  of  the  law,  in  vio- 
lation of  Const.  Amend.  14,  being  one  in 
which  complainant  and  the  company  are 
united  in  interest,  though  the  latter  is 
named  as  defendant,  a  federal  court  will 
not  refuse  to  entertain  jurisdiction,  un- 
der equity  rule  94,  as  being  framed  to 
invoke  such  jurisdiction,  by  using  the 
name  of  the  stockholder,  where,  if  the 
suit  was  brought  in  the  name  of  the 
corporation,  jurisdiction  would  not  ex- 
ist; the  case  being  one  of  federal  cog- 
nizance irrespective  of  dtizenship. 
Kimball  v.  City  of  Cedar  Rapids  (C.  C. 
1900)  99  Fed.  130. 

A  suit  to  enjoin  the  enforcement  of 
state  enactments  regulating  railroad 
rates,  on  the  ground  that  the  same  are 
confiscatory  and  would  deny  the  rail- 
road companies  the  equal  protection  of 
the  laws,  in  violation  of  the  fourteenth 
constitutional  amendment,  is  one  aris- 
ing under  the  Constitution  of  the  United 
States,  of  which  a  federal  court  has  ju- 
ribdiction  on  that  ground.  Perkins  v. 
Northern  Pac  Ry.  Co.  (C.  C.  1907) 
155  Fed.  445. 

171. Right     to     public     office.— 

Where  the  removal  of  one  from  the 
office  of  police  judge  will  deny  to  him 
the  equal  protection  of  the  laws,  the 
courts  of  the  United  States  may  in- 
terfere. In  re  Sawyer  (1888)  8  Sup. 
Ct.  482,  492,  124  U.  S.  200,  31  L.  Ed. 
402. 

172. Taxation    of    property.— A 

systematic  continuing  omission  or  un- 
dervaluation of  other  taxable  property, 
in  violation  of  the  Constitution  or  stat- 
ute, by  the  taxing  officers  under  a  rule 
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adopted  by  them,  the  effect  of  which  is 
an  unjust  discrimination  in  taxation 
against  the  property  of  complainant  and 
all  other  property  similarly  situated, 
will  sustain  a  bill  in  a  federal  court  to 
enjoin  the  collection  of  the  tax.  Louis- 
ville Trust  Co.  V.  Stone  (1901)  107 
Fed.  305,  46  O.  O.  A.  299;  Atchison,  T. 
&  S.  F.  Ry.  Co.  V.  Sullivan  (1909)  173 
Fed.  456,  97  C.  C.  A.  1;  Central  R.  Co. 
of  New  Jersey  v.  Jersey  City  (D.  C. 
1912)  199  Fed.  237. 

Inequality  in  valuation  for  taxation 
of  a  franchise,  as  compared  with  oth- 
er taxable  property,  must  be  systematic 
and  intentional  in  order  to  justify  a  fed- 
eral court  in  enjoining  the  apportion- 
ment and  certification  of  the  tax  to  the 
several  counties,  where  the  assessment 
does  not  appear  to  have  been  made  on 
such  a  different  scale  of  values  from 
that  adopted  elsewhere  as  to  deny  the 
equal  protection  of  the  laws  which  was 
the  only  ground  invoked  to  sustain  the 
federal  jurisdiction.  Coulter  v.  Louis- 
viUe  &  N.  R.  Co.  (1905)  25  Sup.  Ct 
342,  344,  196  U.  S.  599,  49  L.  Ed.  615, 
reversing  decree  Louisville  &  N.  R.  Co. 
V.  Coulter  (C.  C.  1903)  131  Fed.  282. 

The  claim  that  the  action  of  a  state 
board  of  equalization  in  making  an  as- 
sessment for  a  tax  pursuant  to  man- 
damus was  the  act  of  the  state,  and,  if 
carried  out,  would  violate  Const.  U.  S. 
Amend.  14,  by  denjong  the  equal  pro- 
tection of  the  laws,  constitutes  a  fed- 
eral question  within  the  original  juris- 
diction of  a  federal  Circuit  Court. 
Raymond  v.  Chicago  Union  Traction 
Co.  (1907)  28  Sup.  Ct.  7,  12,  207  U. 
S.  20,  52  L.  Ed.  78,  12  Ann.  Cas.  757; 
Same  v.  Chicago  Edison  Co.  (1907)  28 
Sup.  Ct  14,  207  U.  S.  42,  52  L.  Ed.  90. 

A  United  States  District  Court  had 
jurisdiction  of  a  suit  to  enjoin  a  sale 
of  land  for  taxes  on  the  ground  that 
the  land  was  assessed  at  its  full  value, 
while  other  property  was  assessed  at 
70  per  cent  or  less  of  its  value,  in  vio- 
lation of  Const  U.  S.  Amend.  14.  Jer- 
sey City  V.  Central  R.  Co.  of  New  Jer- 
sey (1914)  212  Fed.  76,  128  C.  C.  A. 
532. 

The  equality  clause  of  the  fourteenth 
amendment  does  not  give  the  court  of 
the  United  States  jurisdiction  of  a  suit 
by  corporations  to  restrain  the  collec- 
tion of  taxes  assessed  against  them  by 
state  ofiicers,  on  the  ground  that  the 
assessment  was  made  without  deducting 
the  amount  of  incumbrances  and  that 
complainants  were  assessed  for  real 
property  held  by  them  as  lessees,  while 
individual  lessees  are  not  so  assessed 
for  real  property  thus  held,  and  that  a 
discrimination  is  made  against  com- 
plainant corporations  in  favor  of  other 
corporations  which  are  not  taxed  in  the 
same  manner  as  complainants,  because, 
conceding  that  defendants  are  endeav- 
oring to  collect  taxes  not  levied  in  con- 
formity with  the  statutes  of  the  state, 
and  that  the  taxing  authorities  under 
color  of  law  are   proceeding  illegally, 

(624) 


such  acts  are  the  acts  of  the  defendants 
and  of  the  taxing  authorities  as  indi- 
viduals, which  cannot  be  imputed  to  ttie 
state.  Manhattan  Ry.  Co.  v.  City  of 
New  York  (C.  C.  1883)  18  Fed.  195. 

The  United  States  court  cannot  con- 
sider whether  Const  La.  art  209,  pro- 
hibiting a  municipal  tax  of  more  than 
10  mills  on  the  dollar,  is  invalid  as  im- 
pairing the  remedy  to  collect  a  debt  of 
a  municipality,  entered  into  prior  to 
that  act,  unless,  in  an  action  to  en- 
force that  debt,  it  has  been  first  judi- 
cially determined  that  the  article  cited 
stands 'in  the  way  of  its  collection.  Levy 
V.  City  of  Shreveport  (C.  C.  1886)  28 
Fed.  209. 

A  suit  by  property  own'ers  to  enjoin 
city  officials  from  exercising  any  juris- 
diction over  annexed  territory,  on  the 
ground  that  the  statute  extending  the 
corporate  limits  is  void  under  the  state 
constitution,  cannot  be  maintained  in  a 
federal  court,  on  the  theory  that  the 
assessment  of  taxes,  etc.,  by  the  city» 
being  without  warrant  of  any  valid  law, 
will  be  a  taking  of  property  without  due 
process  of  law,  and  a  denial  of  the 
equal  protection  of  the  laws.  The  real 
issue  is  whether  the  statute  enlarging 
the  corporate  limits  is  invalid  under  the 
state  constitution,  and  no  federal  quei*- 
tion  is  Involved.  McCain  v.  City  of  Des 
Moines  (C.  C.  1898)  84  Fed.  726,  de- 
cree affirmed  (1899)  19  Sup.  Ct  644, 
174  U.  S.  168,  43  L.  Ed.  936. 

Complainant  brought  suit  in  the  fed- 
eral circuit  court  in  Tennessee  against 
the  state  board  of  equalizers  to  enjoin 
the  certification  by  them  to  the  state 
comptroller  of  the  assessed  valuation 
on  complainant's  property  for  taxation 
for  1897  and  1898,  upon  the  ground, 
among  others,  that  under  the  laws  ap- 
plicable to  railroad  and  telephone  prop- 
erties it  had  been  deprived  of  the  con- 
stitutional right  of  equalization  provid- 
ed for  and  allowed  in  respect  to  all  oth- 
er property  in  the  state  subject  to 
taxation,  and  in  consequence  its  prop- 
erty had  been  assessed  at  25  to  40  per 
cent  more  in  proportion  to  value  than 
other  classes  of  property.  The  state 
constitution  provides  that  "all  property 
shall  be  taxed  according  to  its  value, 
that  value  to  be  ascertained  in  such 
manner  as  the  legislature  shall  direct, 
so  that  taxes  shall  be  equal  and  uni- 
form throughout  the  state.  No  one 
species  of  property  •  •  •  ghall  be 
taxed  higher  than  any  other  species 
•  ♦  ♦  of  the  same  value."  Held, 
tliat  the  suit  involved  a  federal  ques- 
tion, under  the  fourteenth  amendment 
to  the  federal  constitution.  Nashville, 
C.  &  St  L.  Ry.  V.  /Taylor  (C.  C.  1898) 
86  Fed.  168. 

A  suit  by  a  railroad  company  to  re- 
strain the  authorities  of  a  state  from 
collecting  a  tax  levied  on  its  property, 
on  the  grounds  that  the  assessment  on 
which  such  tax  was  levied  was  made 
without  authority  of  law,  and  that  such 
assessment  was  discriminative,  and  in- 
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tended  to  impose  on  railroad  property 
an  undue  share  of  the  burdens  of  state 
taxation,  ip  one  which  involves  the  con- 
struction and  application  of  the  consti- 
tution. Southern  Ry.  Co.  v.  North  Car- 
olina Corp.  Commission  (C.  C.  189^)  07 
Ked.  513. 

The  assessment  by  a  state  board  of 
the  property  of  a  railroad  company  at 
a  higher  percentage  of  its  actual  value 
than  property  of  other  classes  is  as- 
sessed, in  violation  of  a  provision  of 
the  state  Constitution  requiring  uniform 
taxation  of  all  classes  of  property, 
"Without  statutory  authority  and  contra- 
ry to  the  law  of  the  state  as  declared  by 
its  Supreme  Court,  is  not  an  act  of  the 
state  within  the  meaning  of  the  provi- 
sion of  the  fourteenth  constitutional 
amendment,  prohibiting  a  state  from 
denying  to  any  person  the  equal  pro- 
tection of  the  laws;  and  the  jurisdiction 
of  a  federal  court  cannot  be  invoked  for 
redress  on  the  ground  that  the  action 
of  the  bo^rd  is  a  violation  of  such  pro- 
viaion,  the  remedy  of  the  company  be- 
hig  in  the  state  courts.    St  Louis,  I.  M. 

&  8.  Ry.  Co.  V.  Davis  (O.  O.  1904)  132 

^ed.  629. 

173. Validity  of  ordinances  under 

•tate  laWd^Where  the  validity  of  a  city 

ordinance  regulating  the  sale  of  nonin- 

toxicating  beverages  depends  wholly  on 

state  statutes,  no  federal  question  can 

beJnjected  into  a  prosecution  for  violat- 

^g"  the  ordinance  unless  it  be  that  ac- 

eased  is*  being  held  contrary  to  the  in- 

Ai/fJUan    of   the   fourteenth  amendment 

€>/   tlie     federal  Constitution.     Kroschel 

^-  ATiznkerB  (D.  0. 1910)  179  Fed.  961. 

.  Z-^-*.     F^leadlng.— Sec    130    ante,    this 
»to€ii  vision. 

0^'^^-     — Interference  with  Interstate 

^^^■■■•■-^e-— Allegations  in  a  bill  to  en- 
0^*^  tl^^^  enforcement,  as  in  violation  of 
^  A5??^*^       "^.  S.  Amend.  14,  of  an  order  of 
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Railroad  Commisbion,  that  such 
a^ion  was  not  vested  with  power 
«  that  order,  do  not  defeat  the 


It^  ^^^^*-^^'tion  of  a  federal  court,  because 

lioix     ^*^    case  the  action  of  the  commis- 

bill       ^^        not  that  of  the  state,  where  the 

(^^^^^"^8   up   several   entirely    separate 

teciti^S"^     questions,  some  of  which  are  di- 

gtitxxt^       *^  ^^^  invalidity,  on  various  con- 

;,a^^^^^^iial  grounds,  of  the  state  statute 

0^   ^^      "^he  supposed  authority  of  which 

tr^    ^^^i«r  was  made,  and  some  of  which 

Adx-      ^-^'^^nded  upon  the  terms  of  the  or- 

(l^iwv^^iler  V.  Louisville   &  N.  R.  Co. 

55    3^->  _29  Sup.  Ct  451.  213  U.  S.  175, 


IBd.  753;    Same  v.  Illinois  Cent 
^      (1909)  29  Sup.  Ct.  458,  213  U. 


A.  ^!^»    53  Ia  Ed.  760. 


sti»j 


^*«* 


an  express  company  to  re- 


raiij^*^  «  messenger's  vnfe  from  suing  a 
d^^-^-^^^  company  for  her  husband's 
tJ'1^^5^  because  of  the  messenger's  con- 
ati^  ^o  save  the  expres-g  company  and 
\^^^  ^^?  ^^  contracting  railroads-  harm- 
^^^  ^^om  any  liability  resulting  from 
'^^ial  injuries  to  him,  etc.,  did  not 
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state  a  case  arising  under  Const.  U.  S. 
art.  1,  8  8,  relating  to  interstate  com- 
merce, so  as  to  entitle  complainant  to 
sua  in  the  federal  courts  on  that  ground. 
Rountree  v.  Adams  Express  Co.  (1908) 
165  Fed.  152,  91  C.  C.  A.  186. 

A  bill  by  a  railroad  company  to  en- 
join suits  at  law  for  damages  or  in  equi- 
ty to  restrain  its  removal  of  a  division 
point  on  the  ground,  among  others,  that 
tHe  enforcement  of  an  alleged  contract 
to  maintain  the  railroad's  shops,  round- 
houses, etc.,  ut  the  point  in  question 
would  interfere  with  interstate  com- 
merce, and  prevent  complainant's  com- 
pliance \iith  Act  March  4,  1907,  post,  { 
8677  et  seq.,  known  as  the  "Hours  of 
Service  Law,"  did  not  show  federal 
jurisdiction  as  involving  a  federal  ques- 
tion, under  the  rule  that  to  give  the 
federal  court  jurisdiction  for  that  rea- 
son the  federal  question  must  appear 
necessarily  in^  the  statement  of  the 
cause  of  action,  and  not  as  mere  alle- 
gations of  a  defense  pleaded.  Kansas 
CJity  Southern  Ry.  Co.  v.  Quigley  (C. 
C.  1910)  181  Fed.  190. 

176.  — -  Impairment  of  obligation  of 
contracts— Where  jurisdiction  is  invok- 
ed on  the  ground  that  a  city  ordinance 
impairs  the  obligation  of  a  contract,  it 
is  sufficient  to  show  that  complainant 
had,  or  claimed  in  good  faith  to  have,  a 
contract  with  the  dty,  which  the  city 
had  attempted  to  impair.  City  Ry.  Co. 
V.  Citizens'  St.  R.  Co.  (1897)  17  Sup. 
Ot.  653,  655,  166  U.  S.  557,  41  L.  Ed. 
1114;  Riverside  &  A.  Ry.  Co.  v.  City 
of  Riverside  (C.  C.  1902)  118  Fed.  736; 
Pacific  Electric  Co.  v.  City  of  Los  An- 
geles (C.  C.  1902)  118  Fed.  746  (de- 
cree affirmed  [1004]  24  Sup.  Ot  586, 
194  U.  S.  112,  48  L.  Ed.  896);  Port- 
land Ry.,  Light  &  Power  Co.  v.  City  of 
Portland  (D.  C.  1914)  210  Fed.  667. 

A  bill  invoking  the  jurisdiction  of  the 
federal  court  on  the  ground  that  the 
case  arises  under  the  Constitution  of 
the  United  States  by  reason  of  the  vio- 
lation and  impairment  of  a  contract  will 
be  dismiss-ed  when  it  does  not  aver 
facts  to  show  such  violation.  BienvilW 
Water  Supply  Co.  v.  Mobile  (1899)  2ll 
Sup.  Ct.  40,  42,  175  U.  S.  109,  44  L. 
Ed.  92. 

A  federal  question  is  presented  by  a 
bill  which  alleges  contract  exemptions 
of  a  railroad  company  from  taxation, 
existing  and  recognized  for  many  years, 
which  the  state  statutes  are  now  at- 
tempting to  impair  and  de.vtroy.  Illinois 
Cent.  R.  Co.  v.  Adams  (1901)  21  Sup. 
Ct.  251,  180  TJ.  S.  28,  45  L.  Ed.  410. 

The  averment  that,  if  a  temporary  in- 
junction granted  by  an  inferior  state 
court,  restraining  the  future  payment 
of  rentals  accruing  under  the  alleged 
contract  of  a  municipality  with  a  water 
company  because  of  the  invalidity  of 
the  contract,  should  ultimately  be  made 
perpetual,  such  company  would  thereby 
be  deprived  of  its  property  without  due 
process  of  law,  does  not  justify  a 
federal  Court  in  assuming  jurisdiction 
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of  a  suit  by  the  water  company  to  re- 
strain the  municipality  from  attempting 
to  annul  the  rental  contract,  as  being  a 
case  arising  under  the  federal  Constitu- 
tion or  laws.  Defiance  Water  Co.  v. 
City  of  Defiance  (1003)  24  Sup.  Ct.  63, 
191  U.  S.  184,  48  L.  Ed.  140. 

The  assertions  in  a  suit  to  enjoin 
municipal  construction  of  an  under- 
ground railway  that  complainants  had. a 
prior  exclusive  contract  right  under  the 
laws  of  a  state  to  the  use  of  the  citj' 
streets  for  that  purpose,  which  the  city 
is  seeking  to  impair,  is  not  suflBcient  to 
give  the  federal  court  jurisdiction, 
where  the  facts  alleged  are  as  a  matter 
of  law,  wholly  inadequate  to  establish 
the  complainants'  contract  rights*.  Un- 
derground Railroad  v.  New  York  (1904) 
24  Sup.  Ct.  494,  495,  193  U.  S.  416,  48 
L.  Ed.  733. 

Averments  by  .patentees  from  the 
United  States,  whose  titles  were  derived 
from  Spain  and  Mexico  by  virtue  of 
grants  to  their  predeces-sors  from  those 
countries,  which  were  confirmed  by  the 
board  of  land  commissioners,  acting  un- 
der Act  March  3,  1851,  c.  41,  9  Stat 
^1,  that  their  contract  obligations  were 
impaired  by  certain  enumerated  Cali- 
fornia statutes  and  charters  of  the  dty 
of  Los  Angeles  which  conferred  upon 
the  city  only  such  rights  in  respect  to 
the  waters  of  a  river  as  may  have  been 
vested  in  the  state,  afford  no  proper 
basis  for  the  jurisdiction  of  the  federal 
court,  as  of  a  case  arising  under  the 
federal  Constitution.  Devine  v.  Los 
Angeles  (1906)  26  Sup.  Ct.  652,  658, 
202  U.  S.  313,  50  L.  Ed.  1046. 

The  complaint  by  a  water  company 
against  a  city  alleged  that  the  city  had 
contracted  to  pay  to  it  certain  water 
rents;  that  it  had  furnished  the  wa- 
ter; that  the  city  had  paid  the  rents' 
until  the  city,  by  resolution,  annulled 
the  contract;  that  from  the  date  of  the 
resolution  the  city  had  refused  to  pay 
the  rents;  and  that  the  resolution  was 
a  law  impairing  the  obligation  of  the 
contract  Held,  that  the  latter  allega- 
tion was  surplusage,  and  did  not  make 
the  action  one  arising  under  the  federal 
constitution,  within  the  jurisdiction  of 
the  federal  courts.  Sanborn,  Circuit 
Judge,  dissenting.  City  of  Fergus-  Falls 
V.  Fergus  Falls  Water  Co.  (1896)  72 
Fed.  873,  19  C.  C.  A.  212. 

A  bill  alleging  that  complainant  leased 
a  certain  oyster  bed  from  the  state  for 
a  term  of  years  pursuant  to  a  state 
law,  and  planted  the  same,  but  that  by 
a  subsequent  act  of  the  Legislature  the 
state  undertook  to  transfer  the  property 
in  such  beds-  to  the  owners  of  the  ad- 
jacent land,  and  that  defendant,  claiming 
under  such  law,  has  excluded  complain- 
ant from  said  leased  property,  and 
which  seeks  injunctive  relief,  states  a 
case  which  presents  a  constitutional 
question  of  the  impairment  of  a  con- 
tract by  the  state,  and  is-  within  the 
jurisdiction  of  a  federal  court  Green 
V.  Oemler  (C.  0. 1907)  151  Fed.  936. 

(626) 


177.  — -  Want  of  due  process  of 
law.— The  allegation  in  the  bill  filed  in 
the  federal  court  that  in  certain  pro- 
ceedings, under  which  the  defendant 
claimed,  said  court  acted  "entirely  with- 
out jurisdiction,  and  without  cover  of 
authority,  save  as  the  agent  and  organ 
of  said  territory,"  is  too  indefinite  to 
show  that  such  proceedings  were  want- 
ing in  due  process  of  law,  so  as  to  con- 
fer jurisdiction  on  the  federal  courts. 
Hanford  v.  Davies  (1896)  16  Sup.  Ct 
1051,  1053,  163  U.  S.  273,  41  L.  Ed. 
157. 

In  an  action  to  enjoin  a  turnpike  com- 
pany from  charging  tolls  in  excess  of 
the  rates  fixed  by  a  statute,  the  an- 
swer set  out  the  average  annual  re- 
ceipts and  expenses  for  several  years 
prior  to  the  statute,  and  alleged  that 
the  net  earnings  for  those  years  had 
not  allowed  dividends  greater  than  4 
per  cent;  that  the  statute  reduced  the 
rates  50  per  cent,  below  those  before 
allowed;  and  that  such  reduction  would 
so  diminish  its  income  that  it  could  not 
maintain  its  road,  meet  ordinary  ex- 
penses, and  earn  any  dividend.  Held, 
that  these  allegations  were  sufficient, 
assuming  them  to  be  true,  to  raise  the 
question  whether  the  statute  deprived 
the  defendant  of  its  property  without 
due  process  of  law.  Covington  &  L. 
Turnpike  Road  Co.  v.  Sandford  (1896) 
17  S.  Ct  198,  164  U.  S.  578,  41  L.  Ed. 
560. 

The  averment  that,  if  a  temporary 
injunction  granted  by  an  inferior  state 
court,  restraining  the  future  payment 
of  rentals  accruing  under  the  alleged 
contract  of  a  municipality  with  a  water 
company  because  of  the  invalidity  of 
the  contract  should  ultimately  be  made 
perpetual,  such  company  would  thereby 
be  deprived  of  its  property  without  due 
process  of  law,  does  not  justify  a  fed- 
eral court  in  assuming  jurisdiction  of  a 
suit  by  the  water  company  to  restrain 
the  municipality  from  attempting  to 
annul  the  rental  contract  Defiance 
Water  Co.  v.  Defiance  (1903)  24  Sup. 
Ct  G3,  67,  191  U.  S.  184,  48  L.  Ed.  140. 

The  averment  that  the  construction 
of  a  rapid  transit  railroad  tunnel  under 
a  city  street  will  deprive  complainant, 
an  abutting  owner,  of  his  property  with- 
out due  process  of  law,  will  not  bring 
the  case  within  the  jurisdiction  of  the 
federal  courts,  where  it  appears  that- 
the  action  sought  to  be  enjoined  was 
forbidden  by  state  legislation.  Barney 
V.  New  York  (1904)  24  Sup.  Ct  502, 
504,  193  U.  S.  430,  48  L.  Ed.  737. 

The  averment  in  a  bill  that  the  prop- 
erty of  a  water  company  was  taken 
without  due  process  of  law  by  a  state 
law,  enabling  it  to  sell  its  property  to 
a  municipality  to  defeat  municipal  con- 
struction of  a  water  supply  system,  be- 
cause such  statute  was  construed  by 
the  highest  state  court  as  not  entitling 
the  company  to  compensation  for  its 
franchise  and  other  incorporeal  rights, 
and  the  averment  that  the  obligation  of 
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the  company's  contract  with  the  dty 
to  furnish  water  for  fire  protection  was 
impaired  by  the  failure  to  value  future 
profits  arising  fom  such  contract,  are 
so  devoid  of  merit,  where  the  water 
company's  charter  was  not  exclusive, 
and  was  subject  to  repeal,  alteration, 
and  amendment,  as  to  be  insufficient  to 
sustain  the  jurisdiction  of  a  ^ourt  of 
the  United  States  on  the  theory  that 
the  case  arose  under  the  federal  Gon- 
Btitation,  within  the  meaning  of  this 
section.  Newburyport  Water  Co.  v. 
CSty  of  Newburyport  (1904)  24  S.  Ct 
553, 193  U.  S.  561,  48  L.  Ed.  795;  Glou- 
cester Water  Supply  Co.  v.  City  of 
Gloucester  (1904)  24  S.  Ct  557,  103 
U.  S.  580,  48  L.  Ed.  801,  reversing  de- 
cree (C.  C.  1902)  113  Fed.  677. 

Averments  in  a  complaint  in  eject- 
ment that  defendant's  possession  rests 
upon  an  infraction  by  the  United  States 
of  its   treaty   obligations,   and  upon  a 
taking  of   private   property   for   public 
use  without  just  compensation,  do  not 
bring  the  case  within   the  jurisdiction 
of  a  federal  Circuit  Court  where  the 
averments    respecting    plaintiff's    title 
disclose  no  case  within  the  jurisdiction 
of  that  court    Filhiol  v.  Torney  (1904) 
24  Sup.  Ct  698,  699,  IM  U.  S.  356,  48 
li.  Ed.  1014. 

Averments   that  patentees  from   the 
^nited    States,   whose   titles   were  de- 
rived from  Spain  and  Mexico,  by  virtue 
J^   grants   to   their   predecessors   from 
«08e  countries,  which  were  confirmed 
y    the    board   of  land   commissioners, 
due^  ^«Prived  of  their  property  without 
^  ^  J^^ocess  of  law,  held  not  to  present 
* -^W/^al  question.    Devine  v.  Los  An- 
Pg/fi^  £a906)  26  Sup.  Ct  625,  658,  202 
ij^    -^:13,  50  L.  Ed.  1046. 
^'^^^jM^^X  to  compel  the  specific  perform- 
A  ^  Wc^:^  a  carrier  of  its  agreement  to 
!^^       :^^:»ee  passes  annually  to  the  com- 
plain ^^  ^"^^ '^".  i?    ?o^    brought    within    the 
[)rigi_^»'^"  ^  jurisdiction  of  a  federal  court 
ii8o«»^^      arising  under  the  Constitution 
w  1ju-««^  ^^  of  the  United  States  by  allega- 
tioii»  "»  "u  the   bill   that   the   refusal   to 

comi>X,^^^      with  the  contract  is  based  upon 
tkc>:»=^^^zfcvision8  of  Act  June  29,  1906,  c. 
358t»         -^^  Stat  584,  and  that  such  act 
^^l      """"^""^-^^  prohibit  the  giving  of  passes 
'^^'^^^^      the  circumstances  of  the  case, 
*?7   3-^^       construed  as  having  such  effect, 
^'"^^^  Const  U.  S.  Amend.  5,  by  de- 
5?^      "^^^ue  process  of  law.    Louisville  & 
A9^   -.?^'  ^-  Mottley  (1908)  29  Sup.  Ct 
fAv'J^^  U.  S.  149,  53  L.  Ed.  126,  revers- 
l^'g!  *^  ^^gments  Mottley  v.  Louisville  &, 
i^        ^^^-  (C-  C.  1907)  150  Fed.  406. 
^    ^^^Jlegation  in  a  bill  that  a  munici- 
^^   ^^^^nance   providing  for  the   sum- 
csiW        ^  eizure  and  destruction  of  food  in 
gmx*^^*W8e  when  unfit  for  human  con- 
V^  ^^^^n  violates  Const  U.  S.  Amend. 
dti^  ^^^sause  it  provides  neither  for  no- 
b^to^^^'  for  an  opportunity  to  be  heard 
pt^^^^     such    seizure    and    destruction, 
tn^^^^ts,  although  unfounded,  a  consti- 
t\4^^^^  question  within  the  original  ju- 
^^on  of  the  federal  court    North 


American  Cold  Storage  Co.  v.  Chicago 
(1908)  29'  Sup.  Ct  101,  103,  211  U.  S. 
306,  53  L.  Ed.  195,  15  Ann.  Cas.  276, 
modifying  decree  (C.  C.  1907)  151  Fed. 
120. 

Bill  to  establish  a  trust  in  land, 
brought  against  trustees  of  the  internal 
improvement  fund  of  Florida,  alleging 
that  their  action  is  a  taking  of  com- 
plainant's property  without  due  process 
of  law  v.ithin  Const  U.  S.  Amend.  14, 
will  not  confer  jurisdiction  on  a  federal 
court  where  the  allegations  show '  a 
breach  of  contract*  Manila  Inv.  Co.  v. 
Tramuiell  (1915)  36  Sup.  Ct  12,  239 
U.  S.  31,  60  L.  Ed.  — . 

A  bill  was  filed  by  a  gas  company 
against  a  city  alleging  that  certain  pric- 
es for  gas  had  been  fixed  by  the  city 
under  a  statute  authorizing  it  to  regu- 
late the  price  of  gas  that  such  prices 
were  not  reasonable,  and  that  com- 
plainant was  deprived  of  its  property 
without  due  process  of  law.  Held,  that 
the  bill  presented  a  controversy  for 
federal  jurisdiction.  Capital  City  Gas 
Co.  V.  City  of  Des  Moines  (C.  C.  1896) 
72  Fed.  818. 

'An  averment  by  plaintiff  that  it  **is 
the  owner  in  fee  of  the  said"  property 
in  suit,  "and  by  and  through  its  tenants 
and  agents  is  in  possession  thereof,"  if 
not  qualified  by  subsequent  averments, 
sufficiently  alleges  plaintiff's  ownership^ 
upon  an  issue  as  to  whether  property 
of  plaintiff  is  claimed  by  defendant  un- 
der a  legislative  act,,  which  involves  the 
taking  of  plaintiff's  property  without 
due  process  of  law.  Crystal  Springs 
Land  &  Water  Co.  v.  City  of  Los  An- 
geles (C.  C.  1896)  76  Fed.  148. 

A  complaint  which  alleges  that  de- 
fendants entered  into  a  conspiracy  by 
imlawful  means  to  deprive  plaintiff  of 
his  liberty  and  property,  and  that  they 
unlawfully,  forcibly,  and  without  due 
process  of  law  caused  his  arrest  and 
confinement  in  a  state  'insane  asylum, 
states  a  cause  of  action  for  false  im- 
prisonment, not  involving  any  federal 
question,  and  which  it  is  the  proviflce 
of  the  state,  and  not  the  federal  courts 
to  redress.  Marten  v.  Holbrook  (C.  C. 
1907)  157  Fed.  716. 

A  complaint  alleging  that  an  ordi- 
nance deprived  complainant  of  its  prop- 
erty without  due  process  of  law  pre- 
sented a  federal  question.  Portland 
Ry.,  Light  &  Power  Co.  v.  City  of  Port- 
land (D.  C.  1914)  210  Fed.  667. 

178. Denial  of  equal   protection 

of  laWd— General  averments  in  a  bill 
against  the  officers  of  a  municipality, 
to  restrain  the  collection  of  taxes  by 
them,  sieging  that  the  state,  by  the 
laws  under  which  the  assessing  officers 
have  acted,  unlawfully  discriminated 
between  the  complainants  and  other  in- 
dividuals, and  subjected  the  property 
of  complainants,  for  the  purpose  of  tax- 
ation, to  an  unequal  share  of  the  public 
burdens,  and  abridged  the  immunities 
of  comj)lainants  as  citizens  of  the  Unit- 
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ed  States,  denj^iog  them  the  equal  pro- 
tection of  the  laws,  contrary  to  the 
constitution  of  the  United  States,  are 
insufficient  to  show  that  the  cause  is 
one  involving*  a  federal  question,  where 
specific  averments  of  the  bill  show  that 
the  state  courts  are  the  appropriate 
tribunals  to  adjudicate  between  the 
parties.  (Manhattan  Ry.  Co.  v.  City  of 
New  York  (C.  C.  1883)  18  Fed.  195. 

A  bill  was  filed  by  a  gas  company 
against  a  city  alleging  that  certain  pric- 
es for  gas  had  been  fixed  by  the  city  un- 
der a  statute  authorizing  it  to  regulate 
the  price  of  gas;  that  such  prices  were 
not  reasonable,  and  that  complainant 
was  deprived  of  the  equal  protection 
of  the  laws.  Held,  that  the  bill  pre- 
sented a  controversy  for  federal  juris- 
diction. Capital  City  Gas  Co.  v.  City 
of  Des  Moines  (C.  C.  1890)  12  Fed.  818. 

A  suit  by  a  stockholder  in  a  water- 
works company  to  restrain  a  city  from 
putting  in  force  and  fixing  water  rates, 
on  the  ground  that  they  are  so  low  as 
to  deprive  the  stock  of  any  earning  abil- 
ity, thus  depriving  complainant  of  the 
equal  protection  of  the  laws,  being  one 
in  which  complainant  and  the  compafiy 
are  united  in  interest,  though  the  latter 
is  named  as  defendant,  a  federal  court 
will  not  refuse  to  entertain  jurisdic- 
tion, under  equity  rule  94,  as  being 
framed  to  invoke  such  jurisdiction,  by 
using  the  name  of  the  stockholder, 
where,  if  the  suit  was  brought  in  the 
name  of  the  corporation,  jurisdiction 
would  not  exist;  the  case  being  one  of 
federal  cognizance  irrespective  of  citi- 
zenship. Kimball  v.  City  of  Cedar 
Rapids  (C.  C.  1900)  90  Fed.  130. 

A  complaint  alleging  that  an  ordi- 
nance was  confiscatory,  and  provided 
penalties  so  excessive  as  to  deprive 
complainant  of  the  equal  protection  of 
the  laws,  held  to  present  federal  ques- 
tions. Portland  Ry.,  Light  &  Power 
Co.  V.  City  of  Portland  (D.  G.  1914)  210 
Fed.  667. 


(O)  Oases  arising  under  federal  laws 

See,  also.  Const,  art.  3,  §  2,  cl.  1,  and 
notes  thereunder. 

179.  Federal  question  as  ground  for 
Jurisdiction. — ^A  case  arises  under  the 
laws  of  the  United  States  whenever 
the  decision  depends  on  the  correct  con- 
struction thereof.  U.  S.  v.  Old  Settlers 
(1893)  13  Sup.  Ct.  650,  667,  148  U.  S. 
427,  37  L.  Ed.  509;  Cleveland,  C,  C.  & 
St.  L.  Ry.  Co.  V.  Hirsch  (1913)  204 
Fed.  849,  123  C.  C.  A.  145;  Van  Allen 
V.  Atchison,  C.  &  P.  R.  Co.  (C.  C.  1880) 
3  Fed.  545,  546;  Hughes  v.  Northern 
Pac.  Ry.  Co.  (C.  C.  1883)  18  Fed.  106; 
Richards  v.  Town  of  Rock  Rapids  (C. 
C.  1S87)  31  Fed.  505;  King  v.  Lawson 
<C.  C.  1897)  84  Fed.  209,  210;  Anthony 
V.  Burrow  (C.  C.  1904)  129  Fed.  783; 
Orr  V.  Baltimore  &  O.  R.  Co.  (City  Ct. 
1913)  145  N.  Y.  S.  378,  83  Misc.  Rep. 
221. 

Where    some    title,    right,    privilege, 


or  immunity  on  which  a  recovery  de- 
pends will  be  defeated  by  one  construc- 
tion or  sustained  by  opposite  constrac- 
tion,  the  case  arises  under  the  laws  of 
the  United  States  within  this  section. 
Starin  V.  New  York  (1886)  6  Sup.  Ct 
28,  31,  115  U.  S.  248,  29  L.  Ed.  388; 
Cooke  V.  Avery  (1893)  13  Sup.  Ct  340, 
844,  147  U.  S.  375,  37  L.  Ed.  209; 
Northern  Pac.  R.  Co.  v.  Soderberg 
(1908)  23  Sup.  Ct  365,  366,  188  U.  a 
526,  47  L.  Ed.  575;  Richards  v.  Town 
of  Rock  Rapids  (C.  C.  1887)  31  Fed. 
505;  King  v.  Lawson  (C.  C.  ISSTl)  %4 
Fed.  209,  210;  Huff  v.  Union  Nat..  Bank 
(C.  C.  1909)  173  Fed.  333;  McG-oon  v. 
Northern  Pac.  Ry.  Co.  (D.  C.  IPW 
204  Fed.  998;  Calhoun  v.  Central  of 
Georgia  Ry.  Co.  (1910)  67  S.  E.  274,  7 
Ga.  App.  528. 

A  decision  by  the  court  of  appeals 
that  the  acts  of  congress  establishing  a 
system  of  water  supply  in  the  district, 
and  regulating  the  method  of  assess' 
ment,  are  constitutional,  and  that  on 
assessment  thereunder  without  notice 
to  a*  property  holder  was  valid,  involves 
the  validity  of  statutes  of  the  United 
States.  Parsons  v.  District  of  Colum- 
bia (1898)  18  S.  Ct  521,  170  U.  S.  45, 
42  L.  Ed.  943. 

The  question  whether  a  right  of  se- 
lection recognized  as  between  iQort- 
gagor  and  mortgagee  is  also  appUcable 
as  between  a  purchaser  upon  execution 
and  the  mortgagee  is  not  a  federal  ques- 
tion, even  when  a  purchase  has  been 
made  under  an  execution  from  a  fed- 
eral court,  if  no  discrimination  be  made 
against  executions  from  those  courts. 
Avery  v.  Popper  (1900)  21  S.  Ot  94, 
179  U.  S.  305,  45  L.  Ed.  203,  dismiss- 
ing writ  of  error  (Sup.  1899)  49  S. 
W.  219,  50  S.  W.  122,  92  Tex.  337,  71 
Am.  St  Rep.  849. 

A  case  does  not  necessarily  arise  im- 
der  the  constitution  or  laws  «f  ^  ^^ 
United  States  every  time  that  a  -^nit  of 
error  would  lie  to  the  judgmen.'t  ot  a 
state  court.  Bradley  v.  Li^htcap 
(1904)  24  Sup.  Ct  753,  754,  :i95  U. 
S.  24,  49  L.  Ed.  76. 

If  it  appears  that,  in  any  a9p®^  ^ 
case  may  assume,  the  right  of  r^co^®'^ 
may  depend  on  a  federal  8tatu'ft^«»  *^^ 
the  right  so  claimed  is  not  merej-^y  <^®'* 
orable,  a  federal  question  is  in^volvw, 
adequate  to  confer  jurisdictioi:**  ^J* 
Paul,  M.  &  M.  Ry.  Co.  v.  St  Pac»l  &  N. 
P.  R.  Co.  (1895)  68  Fed.  2.  1^  C.  C. 
A.  167,  decree  affirmed  (1897)  ^  ». 
Ct  946,  42  L.  Ed.  1212. 

The  nature  of  the  action,  and  :»^®*  "I* 
character  of  the  defense  to  it,  consti- 
tutes the  test  to  determine  wh^^^^fjj 
arises  under   the   laws   of   the      ^D"*" 


States;  and,  if  the  determinatioiB^ 


of  the 


claim  made  in  the  action  invokes  ^  ^K 
sideration  of  those  laws,  and  th^  .«*"^ 
of  the  acts  or  omissions  of  Pa^^^^^^e 
the  suit  under  them,  it  arises  un.^®'  ^ 
laws  of  ''^'^  TT««(4-A^  Qi-«.4-A<.   ■n,i«A<-'V^er  tue 

defense 


Of  the  United  States,  whet^l^'^'^J^^ 
Qse   to    the   suit   is    good   0*^« 


good 
Guarantee  Co.  of  North  Dakota ' 


Ban' 
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^g^yr     C  i^^OO)  104  Fed.  369.  44  C.  0.  A. 

rj^f^e  :^«ict  that,  npon  the  trial  of  an  ac- 
tion, ai-x-ising  out  of  contracts  or  deal- 
Ip^s  o:f  the  parties,  a  question  may  arifie 
»j^.^^^lr^^w^g  the  construction  of  a  federal 
1^^^^  ^will  not  give  the  court  jurisdic- 
tion. -Act  March  3.  1875,  §  1.  DoweU 
X    C5ri»^old  (C.  C.  1877)  Fed.  Cas.  No. 

TYiat;  a  state  inspection  law  was  ex- 
pressly made  subject  to  revision  and 
contirol  by  congress  does  not  take  away 
tlie  jrai:-isdiction  of  the  federal  courts  to 
deter-mlne  whether  it  is  an  inspection 
laiw  or  not.  New  York  v.  Compagnie 
dener-ale  Transatlanttque  (C.  C.  1882) 
lO  IB^ed.  357,  364,  affirmed  (1882)  2 
Sup.  C^t  87,  107  U.  S.  59,  27  L.  Ed. 
883- 

Oases  arising  under  the  laws  of  the 

tJnitecl    States  are  such  as  grow  out  of 

the       le^slation    of    congress,    whether 

they        constitute    the    right,    privilege, 

cla^irDy       or   protection,   or  defense  of  a 

l>a.i-ty    1x1  whole  or  in  part  by  whom  they 

K^e     a.  s  verted,  and  it  is  no  objection  to 

tf"^      x-lfiCht   of  removal  on   that  ground 

^'^^.t     ifc    is  invoked  in  behalf  of  defend- 

«v\  lEllis  V.  Norton  (C.  C.  1883)   16 

'S^ed.    -*  -    Rothschild  v.  Matthews  (C.  O. 

'i884>       ^2Fed.  6.  7. 

Th^  :±ederal  court  has  jurisdiction  of 
t  sajK-^  l3y  a  citizen  against  his  own  state, 
▼hftar^  it  is  brought  under  act  of  con- 
f^9^^  l)a8sed  in  pursuance  of  a  provi- 
tioii.  ^^:f  the  national  constitution,  which 
^  "^        ^ifect  a  grant  from  the  state  it- 

J*^-  Tirginia   Coupon  Cases    (C.   C. 

188S  >         ^  pe^   054^  QQi 

^urt  of  the  United  States,  since 
T^  g^ssage   of  the  act  of  1875,  has 


A 

the 


\ 


*"*^"*-*^'^^  jurisdiction  over  all  cases 
wiife:«r^  a  United  States  law,  whether 
coD^'tri.-^^^tiQnal  or  congressional,  is  in- 
TJ,^'^^^-*  Leonard  v.  City  of  Shreveport 
^*^^j,J^~    1886)  28  Fed.  257. 

-^  *^^Te  the  parties  to  a  suit  in  a  fed- 
gg^jr^  ^^5  strict  court  are  all  citizens  of  the 
Qf  ^^  «tate,  the  court  has  jurisdiction 
^jjj^  ^^^X^  so  much  of  the  suit  as  arises 
gt  ^^  the  laws  of  the  United  States. 
18^-iter^--*'^ke*s   Church   v.   Sowles    (C.   C. 

p.^  >       51  Fed.  609. 

jtq^'^^'^^s  arising  under  the  laws  of  the 

lat£^^^^^3  States   grow  oul  of  the  legis- 

log-      m^^^      ^^  Congress,  whether  constitut- 

tec^:^!  -»ight  or  privilege  or  claim  or  pro- 

by    -^^j-^T^JH,  or  defense  in  whole  or  in  part 

T       ^^   X^^om  asserted.    Cound  v.  Atchison, 

p;^^^^^         S.  F.  Ry.  Co.   (C.  C.  1909)   173 

^^^^,         «27. 

jr^^     ?^^^^ency  of  suit  in  state  courts  in- 
^^^^^"^^^^g   the    constitutionality    of    stat- 
*^^^<t,      held  not  to  oust  federal  court  of 
^^Bdiction     of     causes     subsequently 
"^x-ought  involving    the    same    question. 
it.  M.  Rose  Co.   v.   Southern   Express 
Co.  (D.  C.  1915)  223  Fed.  868. 
\  Where  the  United  States  acquires  ter- 

ritory by  convention  with  another  sov- 
ereign power,  it  has  authority  to  en- 
act laws  for  the  protection  and  deter- 
mination of  the  property  rights  of  the 


inhabitants  of  such  territory  in  accord- 
ance with  the  terms  of  the  treaty,  and 
such  laws,  affecting  title  to  real  proper- 
ty within  a  state,  must  be  construed  by 
the  United  States  courts.  Gardiner  v. 
Miller  (1874)  47  Cal.  570. 

180.  Civil  rights  acts.— Where  the  ef- 
fect of  a  state  statute  limiting  the  right 
of  foreign  corporations  to  sue  in  its 
courts  is  to  deprive  a  corporation  of 
another  state  of  the  equitable  right  to 
set  off  against  a  judgment  rendered 
against  it  in  such  courts  a  judgment  in 
its  favor  against  the  plaintiff  therein, 
rendered  in  another  state,  such  corpo- 
ration is  deprived  of  its  constitutional 
right  to  have  full  faith  and  credit  giv- 
en to  such  judgment,  and  also  of  the 
right  to  the  full  and  equal  benefit  of  all 
laws  and  proceedings  given  it  by  R.  S. 
§  1977,  post,  §  3925;  and  under  R.  S. 
§§  1979  (post,  §  3932),  and  629,  subd. 
16,  substantially  re-enacted  in  this  sec- 
tion, a  court  of  the  United  States  has 
jurisdiction  to  afford  it  appropriate  re- 
lief. Anglo-American  Provision  Co.  v. 
Davis  Provision  Co.  (C.  C.  1900)  105 
Fed.  636. 

181.  Laws  relating  to  public  landSd— 
A  suit  involving  rights  to  land  ac- 
quired under  law  of  the  United  States 
does  not  arise  under  that  law  for  juris- 
dictional purposes  unless  it  involves  a 
dispute  as  to  the  validity  or  effect  of 
such  law.  Shulthis  v.  McDougal  (1912) 
32  S.  Ct  704,  225  U.  S.  561,  56  L.  Ed. 
1205. 

In  an  action  to  enforce  the  trusts  of 
a  will  bequeathing  property  situated  on 
the  territory  of  the  United  States  at 
Fortress  Monroe,  where  the  question 
arises  whether  or  not  the  constitution 
and  federal  laws  have  segregated  that 
territory  from  the  state  of  Virginia,  and 
conferred  exclusive  jurisdiction  over  it 
in  the  federal  courts,  those  courts  wiU 
have  jurisdiction  independently  of  the 
citizenship  of  the  parties.  Woodfin  v. 
Phoebus  (C.  C.  1887)  30  Fed.  289. 

182. Accretions^— The  petition  in 

an  action  of  ejectment  does  not  present 
a  case  arising  under  the  laws  of  the 
United  States  of  which  a  federal  court 
has  jurisdiction  without  diversity  of  cit- 
izenship because  it  states  that  there  is 
a  dispute  between  the  parties  over  the 
construction  of  the  patent  from  the 
United  States  and  several  acts  of  Con- 
gress set  out  as  the  source  of  plain- 
tiff's title,  where  its  averments  show 
that  the  real  controversy  is  over  the 
claim  of  plaintiff  that  he  is  entitled  to 
the  land  formed  by  accretion,  since  the 
patent  was  issued,  and  after  the  stat- 
utes were  passed.  Joy  v.  St.  Louis 
(1906)  26  Sup.  Ct.  478,  480,  201  U.  S. 
332,  50  L.  Ed.  776,  affirming  order  (C. 
C.  1903)  122  Fed.  524. 

An  action  involving  the  right  to  ac- 
cretions alo^g  the  river  front  by  the 
owners  of  lands  whose  title  is  derived 
through  a  patent  issued  pursuant  to  the 
provisions   of  an   act   of   congress,   in 
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which  the  lands  are  described  as  "ly- 
ing on  the  west  bank  of  the  Mississippi 
river,"  presents  a  case  for  the  con- 
stniction  of  the  grant,  and  is  a  ques- 
tion arising  under  a  law  of  the  United 
States,  of  which  a  federal  court  has  ju- 
risdiction. King  V.  City  of  St  Louis 
(C.  C.  1899)  98  Fed.  641. 

183.  Claims  under  different  laws 

or  grants.— The  federal  courts  have  ju- 
risdiction of  an  action  to  recover  pos- 
session of  lands  which  plaintiff  claims 
by  virtue  of  pre-emption  under  the 
laws  of  congress,  and  which  defendant 
claims  under  an  act  of  congress  grant- 
ing land  to  railroads,  and  where  it  ap- 
pears that  defendant  resisted  the  plain- 
tiff's pre-emption  claim  in  the  different 
stages  of  the  prosecution  thereof. 
Florida  C.  &  P.  R.  Co.  v.  BeU  (1898)  87 
Fed.  3G9,  31  C.  C.  A.  9,  judgment  re- 
versed (1900)  20  Sup.  Ct  399,  176  U. 
S.  321,  44  L.  Ed.  486. 

A  bill  to  protect  a  homestead  entry- 
man  in  making  the  improvements  re- 
quired by  law,  by  enjoining  interference 
by  defendants,  who,  as  is  alleged,  claim- 
ed a  portion  of  the  land  under  the  town- 
site  act,  but  whose  claims  were  reject- 
ed by  the  secretary  of  the  interior,  does 
not  present  any  question  arising  under 
the  laws  of  the  United  States.  King  v. 
Lawson  (O.  C.  1897)   84  Fed.  209. 

184. Conflicting       claims.  — The 

question  of  federal  jurisdiction  is  not 
raised  by  an  issue  as  to  which  of  two 
parties  is  entitled  to  the  benefit  of  a 
title  claimed  under  the  general  govern- 
ment, where  the  issue  turns  solely  on 
the  personal  identity  of  the  individual 
to  whom  the  records  of  land  titles  con- 
firmed a  lot  of  ground.  Carpenter  v. 
WUliams  (1869)  9  WaU.  785,  19  L.  Ed. 
827. 

Plaintiff  sued  to  restrain  an  alleged 
continuing  trespass  on  his  homestead 
entry,  alleging  that  he  had  a  subsisting 
uncanceled  homestead  entry  on  the 
land  in  controversy,  and  that  proceed- 
ings had  progressed  so  far  as  to  entitle 
him  to  a  patent;  also,  that  defendant 
had  taken  possession  of  the  land.  The 
bill  did  not  allege  that  defendant's  pos- 
session had  been  taken  under  any  claim 
of  right,  and  defendant  in  his  answer 
did  not  assert  any  claim  of  right  under 
any  provision  of  the  land  laws  of  the 
United  States  or  under  any  grant  or 
deed,  only  claiming  that  proceedings 
were  pending  to  cancel  complainant's 
title,  and  that  defendant  was  in  pos- 
session to  make  a  homestead  entry  on 
the  land  in  case  plaintiff's  entry  was 
finally  canceled.  The  bill  further  al- 
leged that,  though  complainant's  entry 
be  canceled,  his  improvements  and  re- 
linquishment were  vendible  and  worth 
$4,500.  Held  that,  since  a  homestead 
settler's  right  to  transfer  his  possession 
and  sell  his  improvements  depended  on 
no  statute,  the  complaint  did  not  show 
a  cabe  of  federal  jurisdiction  depending 
on  the  Constitution,  laws,  or  treaties  of 

(030) 


the  United  States.  Hare  v.  Birkenfield 
(1910)  181  Fed.  825, 104  C.  C.  A.  335. 

A  question  involving  the  right  to  pub- 
lic land  claimed  by  one  of  the  parties  to 
have  been  pre-empted  by  him  under  a 
statute  of  the  United  States  does  not 
fall  within  the  jurisdiction  of  the  circuit 
court  unless  it  actually  involves  the 
construction  of  a  United  States  statute. 
Theurkauf  v.  Ireland  (C.  C.  1886)  27 
Fed.  769. 

A  bill  for  possession  of  lands  claimed 
under  the  homestead  laws  alleged  that, 
at  the  time  of  complainant's  entry,  de- 
fendants were  in  actual  possession, 
claiming  the  right  to  purchase  the  land 
under  Act  Sept  29,  1890,  providing  for 
the  forfeiture  of  unearned  land  grants, 
but  that  those  in  possession  under 
"deed,  written  contract,  or  licen-se 
from"  the  corporation,  executed  prior 
to  January  1,  1888,  or  who  had  enter- 
ed such  land  with  bona  fide  intent  to 
secure  title  from  the  corporation, 
should  be  entitled  to  purchase  it,  and 
that  defendants  were  not  within  the 
discretion  of  those  entitled  to  purchase 
under  said  act  Held,  that  no  federal 
question  was  presented,  so  as  to  give 
the  court  jurisdiction.  Butler  v.  Shaf  er 
(C.  C.  1895)  67  Fed.  161. 

A  complaint,  in  an  action  of  eject- 
ment, alleging  that  the  plaintiff  claims 
title  to  land  under  a  patent  issued  by 
the  United  States,  and  that  the  defend- 
ants deny  the  validity  of  such  patent,  or 
that  it  conveyed  any  title  in  or  to  the 
lands,  is  sufficient  to  give  the  federal 
courts  jurisdiction.  Pierce  v.  Molliken 
(C.  C.  1897)  78  Fed.  196. 

A  suit  to  determine  conflicting  claims 
to  the  right  of  entry  of  public  lands  is 
one  arising  under  the  laws  of  the  Unit- 
ed States,  and  a  federal  court  has  ju- 
risdiction without  regard  to  the  citize.i- 
ship  of  the  parties.  Linkswiler  v. 
Schneider  (C.  C.  1899)  95  Fed.  203. 

185. Derivation  of  title  alone  as 

federal  question.— The  fact  that  the  ti- 
tle to  lands  in  controversy  was  original- 
ly derived  from  the  United  States  does 
not  give  the  federal  courts  jurisdiction. 
St  Paul,  M.  &  M.  Ry.  Co.  v.  St  Paul 
&  N.  P.  R.  Co.  (1895)  68  Fed.  2,  15  C. 
C.  A.  167,  decfee  affirmed  (1897)  18  S. 
Ct  946,  42  L.  Ed.  1212. 

In  ejectment  in  the  United  States 
court,  plaintiff  alleged  that  it  derived 
title  to  the  lands  from  acts  and  grants 
of  congress,  and  that  defendant  denied 
the  validity  of  those  grants.  Defendant 
answered,  admitting  the  validity  of  the 
acts  and  grants,  and  claimed  that  the 
land  in  controversy  lay  outside  of  the 
grants.  Held,  that  no  federal  question 
was  presented,  and  the  action  must  be 
dismissed.  Southern  Pac.  R.  Co.  v. 
Whittaker  (C.  C.  1891)  47  Fed.  529. 

In  ejectment,  plaintiff  claimed  title 
under  a  railroad  land  grant  alleging  as 
ground  of  federal  jurisdiction  that  de- 
fendants denied  the  validity  of  the 
grant      The    pleadings    and    evidence 
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showed  that  defendants  not  only  assert- 
ed the  validity  of  the  grant,  but  them- 
selves claimed  title  through  one  holding 
under  the  grant  Held,  that  the  action 
must  be  dismissed  for  want  of  jurisdic- 
tion. Stayton  Min.  Co.  v.  Woody  (C.  C. 
1892)   50  Fed.  633. 

186. Forfeiture  by  state.— A  suit 

instituted  by  a  state  against  a  claimant 
of  land,  to  enforce  a  forfeiture  of  the 
land  and  subject  it  to  sale  for  the  ben- 
efit of  the  school  fund,  was  not  original- 
ly cognizable  in  the  federal  courts; 
there  being  no  federal  question  pre- 
sented by  the  bill,  and  the  state  not 
being  a  citizen  within  the  judiciary  act 
and  removal  laws.  State  of  West  Vir- 
ginia V.  King  (0.  0.  1901)  112  Fed. 
369. 

187. Issuance    and    validity    of 

patentw— A  suit  in  which  the  complaint 
sets  up  an  entry  of  public  land  by  the 
plaintiff  and  the  subsequent  issue  of  a 
patent,  and  seeks  to  establish  an  inter- 
est in  the  land  during  the  interval,  by 
an  application  of  the  doctrine  of  rela- 
tion, is  a  case  of  federal  cognizance, 
since  the  determination  of  the  applica- 
bility of  such  doctrine  to  the  case  re- 
quires the  construction  of  federal  stat- 
utes and  a  consideration  of  the  effect  of 
acts  thereunder.  Evans  v.  Durango 
Land  &  Coal  Co.  (1897)  80  Fed.  433, 
25  C.  0.  A.  531,  appeal  dismissed  Du- 
rango Land  &  Coal  Co.  v.  Evans  (1898) 
19  S,  Ct  875,  43  L.  Ed.  1178. 

The  federal  courts  have  jurisdiction 
of  an  action  for  mesne  profits  of  land 
during  the  time  between  plaintiff's  pre- 
emption entry  and  the  issuance  of  the 
patent.    Florida,  C.  &  P.  R.  Co.  v.  Bell 
11898)  87  Fed.  369,  31  C.  C.  A.  9,  judg- 
ment reversed  (1900)  20  Sup.  Ct  390, 
176U.  8.  321,44L.  Ed.  486. 

The  federal  court  has  no  jurisdiction 

of  a  suit  by  citizens  of  Oregon,  against 

a  citizen  of  the  District  of  Columbia,  to 

cancel  a  United  States  patent  to  land 

to  which  plaintiffs  claim  they  are  enti- 

tled  to  have  a  patent,  where  the  ground 

for  canceling  is  fraud  alleged  to  have 

been     committed  by  defendant   in  pro- 

curmg     the  issuance  of   the   patent   to 

one  pt  |.jjg  plaintiffs,  and  where  defend^ 

tnt  is    olaiming  the  land  under  convey- 

J     1^^    t>"urporting  to  have  been  executed 

^  ^*^^    plaintiffs.     Such  a  suit  involves 

u  -    ^^^ral  question,  and  the  parties  are 

^„^  ^^trizens  of  different  states.     Hol- 

^    ^-    Hyde  (0.  C.  1890)  41  Fed.  807. 

«]|^^?'^^:tiplaint,  in  an  action  of  ejectment 

to    ^^^^    *****   *^®  plaintiff   claims   title 

tJijjl?'^^^^    under  a  patent  issued  by  the 

^e^j^^^      States,  and  that  the  defendants 

it  Q,^  ^^«  validity  of  such  patent,  or  that 

iB    ^^f^'^'^yed  any  title  in  or  to  the  lands, 

vjv^^i^?' ^6^1*  ^^  sive  the  federal  courts 

\%Ji'>x  ^^^tion.     Pierce  v.  Molliken  (C.  C. 

^     *^>       78  Fed.  196. 

i^^*    Protection   of  equitable  tl- 

v^  ^^  possessory  rights-— A  suit  by  a 
^'^^^^tead  settler  on  unsurveyed  pub- 


lic land  to  protect  his  possessory  right 
as  against  an  adverse  claimant  does  not 
involve  a  federal  question.  Earnhart  v. 
Switzler  (1910)  179  Fed.  832,  105  C. 
C.  A.  260. 

A  question  involving  the  right  to  pub- 
lic land  claimed  by  one  of  the  parties  to 
have  been  pre-empted  by  him  under  a 
statute  of  the  United  States  does  not 
fall  within  the  jurisdiction  of  the  cir- 
cuit court  unless  it  actually  involves  the 
construction  of  a  United  States  statute. 
Theurkauf  v.  Ireland  (C.  C.  1886)  27 
Fed.  769. 

Under  Act  1875,  giving  circuit  courts 
jurisdiction  in  all  cases  "arising  uncler 
the  constitution  or  laws  of  the  United 
States,"  such  courts  have  jurisdiction  of 
a  bill  for  an  injunction  to  restrain  a 
railroad  company  from  extending  its 
road  across  land  belonging  to  the  Unit- 
ed States,  and  to  which  the  complainant 
claims  to  have  an  equitable  title,  where 
the  question  in  dispute  is  whether  com- 
plainant has  a  right  to  the  land  under 
the  land  laws  of  the  United  States. 
Jones  V.  Florida,  C.  &  P.  R.  Co.  (C.  O. 
1889)  41  Fed.  70. 

189. Railroad      land      grants.— 

Where  the  only  right  of  a  railroad  com- 
pany to  build  and  operate  through  the 
Indian  Territory  is  under  an  act  of 
Congress,  a  controversy  growing  out  of 
the  exercise  of  those  rights  is  one  aris- 
ing under  the  laws  of  the  United  States. 
Southern  Kansas'  R.  Co.  v.  Briscoe 
(1892)  12  Sup.  Ct.  538,  144  U.  S.  133, 
36  L.  Ed.  377,  affirming  (C.  O.  1889) 
40  Fed.  273. 

Act  July  4,  1884,  grants  to  the  South- 
ern Kansas  Railway  Company  a  ri^ht 
of  way  through  the  Indian  Territory. 
Held  that,  as  the  company  derives  from 
the  act  all  its  rights  in  relation  to  the 
construction  and  operation  of  its  road 
in  the  territory,  a  controversy  growing 
out  of  the  exercise  of  those  rights  is 
neces'sarily  a  controversy  arising  un- 
der the  laws  of  the  United  States,  and 
congress,  therefore,  had  constitutional 
power  to  give  jurisdiction  thereof  to  the 
federal  circuit  and  district  courts  for 
the  Northern  district  of  Texas,  Western 
district  of  Arkansas  and  district  of 
Kansas.    Id. 

A  suit  over  the  ownership  of  real 
property,  in  which  plaintifTs  title  rests 
upon  a  proper  interpretation  of  the  ex* 
ception  of  mineral  lands  in  the  North- 
ern Pacific  Railroad  land  grant  act  of 
July  2,  1864,  c.  217,  13  Stat  365,  is  one 
arising  under  the  laws  of  the  United 
States,  of  which  a  circuit  court  has  ju- 
risdiction, wholly  independent  of  citi- 
zenship. Northern  Pac.  R.  Co.  v.  Soder 
berg  (1903)  23  Sup.  Ct.  365,  366,  188 
U.  S.  526,  47  L.  Ed.  575,  affirming  de- 
cree (1900)  104  Fed.  425,  43  C.  C.  A. 
620. 

A  bill  by  a  railroad  company  alleging 
that  it  acquired  a  right  of  way  for  its 
road  over  government  lands  under  Act 
March  3,  1875,  post,  §  4921,  and  is  pro- 
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ceeding  to  constnict  its  road  thereon, 
but  did  not  complete  the  same  within 
the  time  limited  by  the  act,  and  that 
defendant,  claiming  that  its  rights  have 
thereby  been  forfeited,  has  taken  po&'- 
session  of  a  portion  of  such  right  of 
way,  presents  a  question  of  the  con- 
struction of  the  statute  as  supplement- 
ed by  Act  June  26,  1906,  post,  §  4927, 
which  gives  a  federal  court  jurisdiction 
of  the  suit  regardless  of  the  citizenship 
of  the  parties.  Columbia  Valley  R.  Co. 
V.  Portland  &  S.  Ry.  Co.  (1908)  162 
Fed.  603,  89  C.  C.  A.  361. 

An  act  of  congress  granting  to  a  rail- 
way company,  organized  under  territori- 
al legislation,  right  of  way  through  the 
public  domain,  does  not  create  the  cor- 
poration, but  only  grants  to  an  existing 
corporation  certain  rights,  and  con- 
stitutes' no  ground  of  jurisdiction  on  the 
part  of  the  federal  courts  in  a  case  in 
which  the  cause  of  action  does  not  in 
any  sense  rest  upon  or  grow  out  of  the 
grant  of  such  right  of  way.  Adams  Exp. 
Co.  V.  Denver  &  R.  G.  Ry.  Co.  (C.  C. 
1883)  16  Fed.  712. 

Where  complainant,  a  Washington 
railroad  company,  had  complied  with  all 
the  provisions  of  Act  March  3,  1875,  § 
1,  post,  §  4921,  conferring  on  railroad 
companies  duly  organized,  etc.,  a  right 
of  way  over  the  public  lands  of  the  Unit- 
ed States,  sought  to  restrain  defendant 
railroad  company,  also  incorporated 
under  the  laws  of  Washington,  from 
trespassing  on  complainant's  alleged 
right  of  way  over  public  lands  alon/  the 
north  bank  of  the  Columbia  river,  on 
which  complainant  alleged  it  intended  to 
construct  its  railroad  in  the  future,  the 
juris-diction  of  the  federal  court  was 
•  sustainable  on  the  ground  that  the  case 
involved  the  construction  of  such  fed- 
eral statute.  Wallula  Pac.  Ry.  Co.  v. 
Portiand  &  S.  Ry.  Co.  (C.  C.  1906)  154 
Fed.  902. 

190.  —  Riparian  or  littoral  rights. 

—The  contention  that  rights  below  the 
highwater  mark  of  navigable  nontidal 
waters  can  be  asserted  by  the  patentees 
from  the  United  States  as  appurtenant 
to  the  uplands'  conveyed  to  them,  as 
against  the  title  of  the  state  when  sub- 
sequently admitted  into  the  Union  is  too 
clearly  unfounded,  in  view  of  the  prior 
decisions  of  the  federal  Supreme  Court, 
to  raise  a  federal  question.  McGilvra 
V.  Ross  (1909)  30  Sup.  Ct.  27.  215  U. 
S.  70,  54  L.  Ed.  95,  reversing  decree 
(1908)  164  Fed.  604,  90  C.  C.  A.  ;^98. 
Riparian  or  littoral  rights  are  not  an 
appurtenance  of  the  land,  but  a  mere 
incident  of  its  ownership,  arising  out  of 
the  local  or  common  law;  and  a  grant 
by  the  United  States  of  the  land  is  not 
such  a  conveyance  of  the  riparian  rights 
as  will  give  jurisdiction  to  a  federal 
court  of  a  contest  over  such  rights,  as 
involving  a  federal  question.  Kenyon 
V.  Knipe  (C.  C.  1891)  46  Fed.  309. 

191.  —  Spanish,  Mexican,  and  other 
grants^The  acto  of  1824,  c.  173,  and 
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1844,  c.  95,  providing  for  the  enforcing 
of  certain  claim&r  to  land  in  the  Ix>uisi- 
ana  purchase  by  petition  in  the  district 
court  of  the  United  States,  apply  only  to 
equitable  and  inchoate  titles,  and  not  to 
perfect  legal  titles  under  grants  of 
former  governments.     U.  S.  v.  Reynea 

(1850)  9  How.  127,  13  L.  Ed.  74;  Same 
V.  Cities  of  Philadelphia  and  New  Or- 
leans (1850)  11  How.  609,  13  L.  Ed. 
834;  Same  v.  Castant  (1851)  12  How. 
437,  13  L.  Ed.  1056;    Same  v.  Pillerin 

(1851)  13  How.  9,  14  L.  Ed.  28;  Same 
V.  McCuUagh  (1851)  13  How.  216.  14 
L.  Ed.  118;  Same  v.  D'Auterieve  (1853) 
15  How.  14,  14  Ij.  Ed.  580;  Same  ▼. 
Roselius  (1853)  16  How.  31,  14  li.  Ed. 
587;  Id.  (1853)  15  How.  36,  14  Ix 
Ed.  590;  U.  S.  v.  Ducros  (1853)  15 
How.  38.  14  L.  Ed.  591. 

The  title,  if  any,  acquired  under  a 
grant  of  land  in  Louisiana  by  the  West- 
ern or  Mississippi  Company,  In  1817, 
was  a  perfect  legal  title,  and  therefore 
the  title  so  acquired,  or  any  confirmation 
of  it  by  the  Spanish  government,  is  not 
cognizable  by  the  courts  of  the  United 
States'  under  the  acts  of  1824  and  1844. 
U.  S.  V.  D'Auterieve  (1853)  15  How. 
14,  14  L.  Ed.  580. 

Where  a  Spanish  grant  of  land  in 
Louisiana  was  modified  and  restricted, 
and  an  order  for  the  survey  of  the 
land  made  by  the  Spanish  government, 
it  created  an  incomplete  title  in  the 
grantee  of  which  the  federal  court  had 
jurisdiction,  under  Act  June  14,  1S44, 
providing  for  the  adjustment  of  certain 
land  claims  against  the  government. 
But  where  such  a  grant  was  modified 
and  restricted,  and  an  order  for  the 
survey  of  the  land  made,  by  the  Spanish 
government,  it  was  held  that  this  right 
be  regarded  as  an  incipient  step  in  the 
derivation  of  a  title  under  that  govern- 
ment, independent  of  any  previous  grant, 
and  therefore  cognizable  by  the  courts 
of  the  United  States.    Id. 

The  nature  and  extent  of  the  riparian 
rights  and  the  rights  in  percolating  wa- 
ters of  certain  patentees  from  the  Unit- 
ed States  whose  titles*  were  derived 
from  Spain  and  Mexico  by  virtue  of 
grants  to  their  predecessors  from  those 
countries,  which  were  confirmed  by  the 
board  of  land  commissioners,  acting  un- 
der Act  March  3,  1851,  c  41,  9  Stat. 
631,  are  not  federal  questions  which 
will  sustain  the  jurisdiction  of  a  fed- 
eral Circuit  Court  but  are  questions  of 
state  or  general  law.  Devine  v.  Los  An- 
geles (1906)  26  Sup.  Ct.  652,  659,  202 
U.  S.  313.  50  L.  Ed.  1046. 

The  federal  court  has  jurisdiction  of 
an  action  involving  the  title  to  land  held 
under  patents  issued  upon  confirmed 
Mexican  grants,  and  depending  upon  a 
controverted  construction  of  such  pat- 
ents*. Hills  V.  Homton  (C.  0.  1877) 
Fed.  Cas.  No.  6,50a 

A  suit  to  quiet  title  to  land  covered 
by  two  patents  issued  on  confirmations 
of  two  Spanish  grants  does  not  arise 
under  the  constitution  or  laws  of  the 
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Uiut:e<i  States,  where  neither  party  de- 
nies 't€>  the  other  any  right  or  claim,  un- 
der ^-Tixy  treaty  or  act  of  congres-s,  nor 
deixies  the  validity  of  the  proceedings 
of  t:l:ie  other  for  a  confirmation  of  the 
title*  a.iid  where  the  question  must  be 
determined  by  an  examination  of  the 
prooee<iing8  of  the  Spanish  and  Mexi- 
can governments  in  making  the  grants 
to  tlie  respective  parties,  and  the  sub- 
sequent acts  of  the  parties  and  the 
Vfexio&n  government  under  the  grants, 
and  OTX  the  facts  and  laws  of  Mexico  in 
force  in  a  state  before  its  acquisition 
by  the  United  States.  McFadden  v. 
Robixison  (C.  C.  1884)  22  Fed.  10,  11. 

192,   193. Telegraph  companies^— 

A.    federal   court  has  jurisdiction   of  a 

Bui't    l>y  a  telegraph  company  which  has 

accepjted  the  provisions  of  R.  S.  §  5263. 

i>OB-t,    §    10072,  to  enjoin  the  threatened 

fetao^^SLl  or  destruction   of  its  line   by 

the      looal   officers.      Ohio   Postal   Tele- 

^x^r^lx     Cable  Co.  v.  Board  of  Com'rs  of 

^^ciias-ky  County  (C.  C.  1905)  137  Fed. 

St'*       jT:idgment  reversed  Ganz  v.   Ohio 

ro3tro.l     Telegraph  Cable  Co.  (1905)  140 

^  ^^-     ««2,  72  C.  C.  A.  186. 

V*  ®'*-     Waters   on    public   lands.— 

,^®       '^^ilio  has   acquired  a  right*  to   the 

"^^^e       o:f    water   from   a   stream   flowing 

ttrova^ti    the    pubUc    land    for    domes- 

^^    ^^^k:*       irrigation    purposes,   in   accord- 

oc^     "^^rith  the  laws  of  the  state,  is  pro- 

•^^^i       therein  by  R.   S.  §§  2339,  2340. 

^^        S$  4647,  4648,   and   the  jurisdic- 

^jjg  <^:^   a  federal   court  to    determine 

jjQt     ^^••^^  inflicting  rights  of  the  parties  is 

j^^^'^^Qected    by    the    fact    that    their 

,^^^^j^^^^    *^nd  their  points  of  diversion  of 

,^^^     "^re  in  different  states.    Anderson 

Xx^fe-^-^sman  (C.  C.  1905)  140  Fed.  14. 

N^'S.  Laws  relating  to  mines  and  min- 
ing rights— Abandonment  of  claim.— 
The  question  as  to  whether  a  mining 
claim  has  been  abandoned  does  not 
involve  the  construction  of  an  act  of 
congress  so  as  to  give  the  federal  courts 
jurisdiction  since  the  abandonment  of 
a  claim  is  not  provided  for  in  the  min- 
ing act  Inez  Min.  Co.  v.  Kinney  (C.  C. 
1891)  46  Fed.  832. 

196 Adverse      claims.— A      suit 

brought  in  pursuance  of  R.   S.  §  2326, 
post,  f  4623,  and  based  upon  an  ad- 
verse claim  made  upon  the  filing  of  an 
application    for    a    patent    for    mining 
ground,  is  a  suit  arising  under  the  laws 
of  the  United  States.     Rutter  v.  Sho- 
shone Min.   Co.    (C.  C.  1896)    75  Fed. 
37,  decree  affirmed  Shoshone  Min.  Co. 
▼.  Rutter  (1898)  87  Fed.  801,  31  C.  C. 
A.  223  (following  Burke  v.  Concentrat- 
ing Co.  [C.  C.  1891]  46  Fed.  644,  and 
distinguishing  Bushnell  v.  Smelting  Co. 
[1893]  13  Sup.  Ct.  771,  148  U.  S.  682, 
8714.  Ed.  610,  judgment  reversed  [1900] 
20  Sup.  Ct.  720,  177  U.  S.  505,  44  L. 
Ed.  864) ;    Burke  v.  Bunker  Hill  &  S. 
Mining    &    Concentrating    Co.    (C.    C. 
1891)  46  Fed.  644  (distinguishing  Traf- 
ton  V.  Nougues  [C.  C.  1877]  Fed.  Cas. 
No.  14,134,   and  Water  Co.  v.   Keyes 


[1877]  96  U.  S.  199,  24  K  Ed.  656) ; 
McFadden  v.  Mountain  View  Min.  & 
Mill.  Co.  (1899)  97  Fed.  670,  38  C.  C. 
A.  354;  Strasburger  v.  Beecher  (C.  C. 
1890)  44  Fed.  209,  213;  Frank  G.  &  S. 
M.  Co.  V.  Larimer  M.  &  S.  Co.  (C.  C. 
1881)   8   Fed.   724. 

A  suit  in  support  of  an  adverse  claim 
under  the  federal  mining  laws  is  not 
one  of  which  a  federal  court  necessari- 
ly has  jurisdiction.  Blackburn  v.  Port- 
land Gold  Min.  Co.  (1900)  20  Sup.  Ct. 
222,  228,  175  U.  S.  571,  44  L.  Ed.  276; 
Slioshone  Min.  Co.  v.  Rutter  (1900) 
20  Sup.  Ct.  726, 177  U.  S.  505,  44  L.  Ed. 
864;  Mountain  View  M.  &  M.  Co.  v. 
McFadden  (1901)  21  Sup.  Ct.  488,  180 
U.  S.  533,  45  L.  Ed.  656;  Butt  City  Wa- 
ter Co.  V.  Baker  (1905)  25  Sup.  Ct. 
211,  196  U.  S.  119,  49  L.  Ed.  409; 
Larned  v.  Jenkins  (1901)  109  Fed. 
100,  48  C.  C.  A.  252;  WiUitt  v.  Baker 
(C.  C.  1904)  133  Fed.  937. 

A  suit  over  the  ownership  of  ore 
taken  by  defendants  from  a  mining 
claim  alleged  to  be  the  property  of 
complainant  by  virtue  of  a  patent  from 
the  United  States  is  not  brought  within 
the  jurisdiction  of  a  circuit  court  of  the 
United  States  by  allegations  in  the 
bill  that  defendants  intend  to  assert  a 
defense  based  on  certain  other  patents 
and  the  mining  laws  of  the  United 
States,  on  the  theory  that  such  suit,  be- 
ing alleged  to  have  been  brought  in  eq- 
uity to  avoid  a  multiplicity  of  suits,  is 
in  effect  one  to  quiet  title,  and  that 
such  averments  are  therefore  necessa- 
rily set  forth  as  part  of  the  cause  of 
action.  Boston  &  M.  Consol.  Copper 
&  Silver  Min.  Co.  v.  Montana  Ore- 
Purchasing  Co.  (1903)  23  S.  Ct.  434, 
188  U.  S.  632,  47  L.  Ed.  626;  Id. 
(1903)  23  S.  Ct  440,  188  U.  S.  645,  47 
L.  Ed.  634. 

A  suit  in  equity  to  determine  conflict- 
ing claims  under  mining  locations  on 
public  lands  is  not  within  the  jurisdic- 
tion of  a  federal  court,  as  involving  the 
construction  or  effect  of  the  mining 
laws  of  the  United  States,  where,  so 
far  as  appears  from  the  averments  of 
the  bill,  the  only  controversy  between 
the  parties  may  be  over  questions  of 
fact.  Dewey  Min.  Co.  v.  Miller  (C.  C. 
1899)  96  Fed.  1. 

Where  the  allegations  of  a  bill  show 
that  the  respective  parties  to  the  suit 
are  making  adverse  claims  to  the  same 
land  under  the  mineral  land  laws  of  the 
United  States,  and  that  the  proper  de- 
termination of  such  conflicting  claims 
necessarily  requires  the  application  and 
construction  of  those  laws,  a  federal 
court  has  jurisdiction  of  the  suit  for 
such  purpose,  the  property  in  contro- 
versy being  alleged  to  be  of  the  requi- 
site statutory  value;  and  having  juris- 
diction for  that  purpose,  and  such  suit 
being  equitable  in  its  nature,  the  court 
will  e^itertain  and  determine  all  inci- 
dental questions  between  the  parties 
growing  out  of  their  conflicting  claims, 
and  will  grant  an  injunction  or  appoint 

(633) 


§991 


THB  JUDICIAL  CODE 


(Tit  12c 


a  receiver,  where  such  course  is  prop- 
er. Nevada  Sierra  Oil  Co.  v.  Miller  (C. 
C.  1899)  97  Fed.  681. 

A  bill  asserting  rights  based  on  the 
location  of  a  mining  claim  under  the 
laws  of  the  United  States,  which  shows 
that  the  validity  of  such  location  de- 
pends on  the  question  whether  or  not 
the  locators  discovered  a  mineral  de- 
posit within  the  limits  of  the  claim 
prior  to  its  location,  within  the  mean- 
ing of  such  laws,  and  which  sets  out  in 
full  the  facts  relating  to  such  alleged 
discovery  discloses  a  question  arising 
under  the  laws  of  the  United  States, 
which  gives  a  federal  court  jurisdic- 
tion where  the  requisite  statutory 
amount  is  involved.     Id. 

197. Extralateral  rights^Where 

a  controversy  between  owners  of  ad- 
joining mining  claims  as  to  the  right  of 
one  to  follow  the  vein  outside  of  the 
vertical  line  of  his  claim  clearly  de- 
pends upon  a  question  of  fact  under 
the  statutes  as  finally  construed  by  the 
supreme  court,  such  controversy  no 
longer  presents  a  federal  question. 
Montana  Ore -Purchasing  Co.  v.  Boston 
&  M.  C.  C.  &  S.  Min.  Co.  (1898)  85 
Fed.  867,  29  C.  C.  A.  462. 

198. Issuance  and  validity  of  pat- 
ent.—A  bill  alleging  that  a  patent  for  a 
mining  claim  was  procured  by  defendant 
from  the  land  department  by  fraud,  and 
without  a  compliance  with  the  statute  as 
to  notice  or  proofs,  and  that  it  was  is- 
sued without  authority  of  law,  and  ask- 
ing that  defendant  be  decreed  to  hold 
such  patent  in  trust  for  complainants, 
as  the  legal  owners  of  the  claim,  states 
a  cause  of  action  necessarily  involving 
the  construction  or  effect  of  laws  of 
the  United  States,  of  which  a  federal 
court  has  jurisdiction.  Cates  v.  Pro- 
ducers* &  Consumers*  Oil  Co.  (C.  C. 
1899)  96  Fed.  7. 

199.  Quieting    title.— A    suit    to 

quiet  title  to  a  mining  claim  may  be 
maintained  in  a  federal  court  though 
the  complainant  has  not  yet  obtained 
the  legal  title  from  the  United  States. 
GiUis  V.  Downey  (1898)  85  Fed.  483,  29 
C.  C.  A.  286. 

In  a  suit  to  quiet  title  to  a  placer 
mining  claim,  a  claim  of  title  by  de- 
fendant by  reason  of  a  location  after 
issue  of  tlie  patent,  on  a  quartz  vein 
known  to  exist  before  application  for  the 
placer  patent,  involves  an  interpreta- 
tion of  the  federal  statute  which  ex- 
cludes known  lodes  or  veins  of  quartz 
from  patents  for  placer  mining  claims. 
Haggin  v.  Lewis  (C.  C.  1894)  66  Fed. 
199. 

A  complaint  seeking  to  quiet  the  title 
to  mining  claims,  alleging  that  defend- 
ants claim  under  relocations  made  by 
them,  on  the  pretense  that  the  original 
locators  did  not  do  the  proper  assess- 
ment work  for  one  year,  and  did  not 
resume  work  before  such  relocations, 
and  that  certain  i>er8onB  made  a  loca- 


tion of  certain  claims  so  as  to  indude 
160  acres  of  land  solely  in  the  interest 
of  one  of  defendants,  presents  issues 
of  fact  merely,  and  does  not  involve 
the  construction  of  R.  S.  §  2324,  post, 
§  4623,  requiring  a  certain  amount  of 
work  to  be  done  on  mining  claims,  so 
as  to  give  jurisdiction  to  a  federal 
court.  Wise  v.  Nixon  (C.  C.  1896)  76 
Fed.  3. 

A  bill  to  quiet  title  to  a  mining  claim, 
eliminating  all  allegations  relating  to 
the  claims  and  contentions  of  defend- 
ants, though  complainant's  claim  of  ti- 
tle is  based  on  the  mining  laws  of  the 
United  States,  does  not  show  that  the 
construction  or  effect  of  such  laws  is 
in  dispute,  as  it  is  open  to  defendants 
to  allege  any  other  ground  of  defense, 
and  the  only  controversy,  after  issue 
has  been  joined,  may  be  in  regard  to 
questions  of  fact  California  Oil  &  Gas 
Co.  of  Arizona  ▼.  Miller  (C.  0.  1899) 
96  Fed.  12. 

200. Trespass.— Parties  who  at- 
tempt to  enter  beneath  the  surface, 
within  the  side  lines  of  the  lands  of  an- 
other, and  to  mine  and  take  ore  there- 
from, aje  prima  fade  trespassers,  and 
where  such  entry  is  claimed  to  be  made 
under  the  mining  laws  of  the  United 
States,  and  the  right  to  enter  turns 
upon  the  construction  to  be  given  to 
such  laws,  the  case  is  within  the  juris- 
diction of  the  United  States  court 
Cheesman  v.  Shreve  (C.  C.  1888)  37 
Fed.  36. 

A  trespass  upon  a  mining  claim  does 
not  raise  a  federal  question,  nor  does  a 
daim  of  right  based  upon  a  mere  loca- 
tion of  a  mining  claim,  as  against  a  pat- 
ent regularly  issued  by  the  land  de- 
partment, under  authority  of  law,  for 
the  land  covered  by  such  location.  Pea- 
body  Gold  Min.  Co.  v.  Gold  Hill  Min. 
Co.  (C.  C.  1899)  97  Fed.  657. 

201.  Laws  relating  to  water  courses 
and  water  rights.— The  questions  of  pri- 
ority of  possession  of  a  water  right,  and 
of  conformity  to  local  customs,  laws, 
and  decisions,  do  not  constitute  federal 
questions,  under  R.  S.  §  2339,  post,  | 
4647,  which  will  give  jurisdiction  to  a 
federal  court,  but  are  merely  prelim- 
inary to  or  the  possible  basis  of  a  fed- 
eral question.  Telluride  Power-Trans- 
mission Co.  V.  Rio  Grande  W.  Ry.  Co. 
(1900)  20  Sup.  Ct  245,  175  U.  S.  639, 
44  L.  Ed.  305,  dismissing  appeal  (1807) 
51  P.  146,  16  Utah,  125. 

The  nature  and  extent  of  the  riparian 
rights  and  the  rights  in  percolating  wa- 
ters of  certain  patentees  from  the  Unit- 
ed States  whose  titles  were  derived 
from  Spain  and  Mexico  by  virtue  of 
grants  to  their  predecessors  from  those 
countries,  which  were  confirmed  by  the 
board  of  land  commissioners,  acting  un- 
der Act  March  3,  1851,  c  41,  9  Stat 
631,  are  not  federal  questions,  but  are 
questions  of  state  or  general  law.  De- 
vine  y.  City  of  Los  Angeles  (1906)  26 
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IP,  Ct.  652,  202  U.  S.  313,  60  L.  Ed. 
46. 

\  suit  by  a  riparian  owner  to  enjoin 
e  construction  of  a  bridg^e  contiguous 
d  injurious  to  bis  property,  upon  tbe 
ound  that  the  defendant  is  not  au- 
orized  to  build  the  same  by  a  certain 
t  of  congress,  as  it  pretends  and 
lims,  arises  under  said  act,  and  is 
thin  the  jurisdiction  of  the  proper 
•cuit  court  Hughes  v.  Northern  Pac. 
r.  Co.  (C.  C.  1883)  18  Fed.  106. 
3ne  who  has  acquired  a  right  to  the 
e  of  water  from  a  stream  flowing 
rough  the  public  land  for  domestic  or 
igation  purposes,  in  accordance  witii 
e  laws  of  the  state,  is  protected 
erein  by  R.  S.  §§  23S9,  2340.  post,  §§ 
47,  4648,  and  the  jurisdiction  of  a 
leral  court  to  determine  the  conflict- 
I  rights  of  parties  is  not  affected  by 
e  fact  that  their  lands  and  their 
ints  of  diversion  of  the  water  are  in 
ferent  states.  Anderson  v.  Bass- 
m  (C.  C.  1905)  140  Fed.  14. 

202.  Laws  relating  to  navigable  wa- 
-8— Construction  of  docks.— A  suit 
ich  involves  the  question  of  the  right 
construct  a  dock  in  a  navigable  riv- 
under  certain  acts  of  Congress  and 

permit  from  the  Secretary  of  War, 
dch  are  alleged  to  be  in  execution  of 
B  power  of  Congress,  under  the  Con- 
tution,  over  the  navigable  waters  of 
e  United  States,  is  one  arising  under 
e  Constitution  and  laws  of  the  United 
ates.  Cummings  v.  Chicago  (1903) 
Sup.  Ct.  472,  475,  188  U.  S.  410,  47 
Ed.  525;  Calumet  Grain  &  Elevator 
K  v.  Same  (1903)  23  Sup.  Ct  477, 
8  U.  S.  431,  47  L.  Ed.  532. 

203.  ^..  Obstruction  of  navigation.— 

>    bring    obstructions    and    nuisances 
navigable  waters  lying  within  a  state 
ithin    the    cognizance    of    tbe    federal 
arts,  there  must  be  some  statute  of 
e  United  States  directly  applicable  to 
ch  streams.    U.  S.  v.  Bellingham  Bay 
)om  Co.  (1897)  81  Fed.  658,  26  C.  C. 
547,  affirming  judgment  (C.  C.  1896) 
Fed.  585,  judgment  reversed  (1900) 
Sup.  Ct.  343,  176  U.  S.  211,  44  L. 
1.  437;  Hatch  v.  Wallamet  Bridge  Co. 
.  C.  1881)  6  Fed.  780. 
Ihe  act  of  Congress  admitting  Ore- 
n  into  the  Union  and  providing  that 
i  navigable  waters  of  the  state  shall 
common  highways,  and  forever  free 
the  inhabitants  of  tbe  state  and  to 
i  other  citizens  of  the  United  States 
thout  any  tax,  duty,  impost,  or  toll 
ercfor,  does  not  prohibit  obstructions 
the  navigation  of  such  waters,  and, 
the  absence   of  Congress  assuming 
lice  power  over  the  Willamette  river 
Oregon,  a  bill  by  one  citizen  of  Ore- 
n  against  another  to  enjoin  the  erec- 
in  of  a  bridge  over  the  river  at  Port- 
id  authorized  by  state  act  does  not 
esent  a  case  arising  under  the  con- 
itution  or  laws  of  the  United  States, 
illamette  Iron  Bridge  Co.  y.  Hatch 


(1888)  8  Sup.  Ct  811,  819,  125  U.  S. 
1,  81  L.  Ed.  629. 

The  conformity  of  a  log  boom  to  the 
provisions  of  a  state  statute,  so  as  to 
exempt  it  from  prohibition  under  sec- 
tion 10  of  the  river  and  harbor  Act  of 
1890,  is  not  a  question  for  the  state 
courts  alone,  but  mast  be  decided  by  a 
federal  court,  when  suit  is  brought  for 
an  injunction  against  the  boom  as  an 
obstruction  to  navigation  prohibited  by 
the  federal  law.  U.  S.  v.  Bellingham 
Bay  Boom  Co.  (1900)  20  Sup.  Ct  343, 
176  U.  S.  211,  44  L.  Ed.  437,  reversing 
decree  (1897)  81  Fed.  658,  26  C.  C.  A. 
547. 

The  question  of  what  constitutes  an 
unlawful  obstruction  to  navigable  wa- 
ters arises  under  a  law  of  tbe  United 
States,  and  therefore  the  federal  courts 
have  jurisdiction  to  hear  and  determine 
a  suit  involving  the  same.  Hatch  v. 
Wallamet  Iron  Bridge  Co.  (C.  C.  1881) 
6  Fed.  326;  Wallamet  Iron  Bridge  Co. 
V.  Hatch  (C.  C.  1884)  19  Fed.  347;  Sun- 
flower River  Packet  Co.  v.  Georgia  Pac. 
R.  Co.  (C.  C.  1889)  39  Fed.  229. 

The  Wallamet  river  being  declared  "a 
common  highway"  by  congress,  the 
question  of  what  constitutes  a  needless 
and  therefore  unlawful  obstruction 
thereto  arises  under  a  law  of  the  Unit- 
ed States,  and  therefore  the  United 
States  circuit  court  has  jurisdiction  to 
hear  and  determine  a  suit  involving  the 
same.  Hatch  v.  Wallamet  Iron  Bridge 
Co.  (C.  C.  1881)  6  Fed.  326;  Wallamet 
Iron  Bridge  Co.  v.  Hatch  (C.  C.  1884) 
19  Fed.  347,  decree  reversed  Willam- 
ette Iron  Bridge  Co.  v.  Hatch  (1888) 
8  S.  Ct  811,  125  U.  S.  1,  31  L.  Ed.  629. 

A  suit  arises  out  of  a  law  of  the 
United  States,  when  the  controversy  in- 
volved in  it  turns  upon  the  proper  con- 
struction or  application  of  such  law; 
and  therefore  a  suit  by  the  owner  of  a 
vessel  authorized  to  engage  in  the 
coasting  trade  upon  the  Wallamet  riv- 
er, and  by  riparian  owners  thereon,  to 
enjoin  the  erection  of  a  bridge  over 
said  river  at  Portland,  as  being  in  vio- 
lation of  the  act  of  congress  under 
which  said  vessel  was  enrolled  and  li- 
censed, and  the  act  (11  Stat  383)  de- 
claring said  river  a  free  and  common 
highway,  arises  under  said  laws,  wheth- 
er the  plaintiffs  are  entitled  to  the  re- 
lief sought  or  not  Hatch  v.  Wallamet 
Iron  Bridge  Co.  (C.  C.  1881)  6  Fed.  326. 

The  federal  courts  have  jurisdiction 
of  an  action  by  a  steamboat  company 
to  recover  damages  of  a  railroad  com- 
pany for  obstructing  a  navigable  river 
of  the  United  States  by  building  a 
bridge  across  it,  regardless  of  the  citi- 
zenship of  the  parties.  Sunflower  Riv- 
er-Packet Co.  V.  Georgia  Pac.  R.  Co. 
(C.  C.  1889)  39  Fed.  229. 

A  suit  by  private  parties  to  enjoin  the 
maintenance  of  a  bridge  across  a  navi- 
gable river,  which  is  wholly  within  a 
state,  from  which  complainants  allege 
they  suffer  special  injury,  on  the  ground 
that  such  bridge  has  been  declared  by 
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the  secretary  of  war,  acting  under  the 
provisions  of  a  federal  statute,  to  con- 
stitute an  unreasonable  obstruction  to 
navigation,  and  that  it  is  therefore  a 
public  nuisance,  is  one  arising  under 
the  laws  of  the  United  States,  of  which 
a  federal  court  has  jurisdiction,  with- 
out regard  to  the  citizenship  of  the  par- 
ties. E.  A.  Chatfield  Co.  v.  City  of 
New  Haven  (C.  C.  1901)  110  Fed.  788. 

204. Riparian  and  iittoral  rights. 

—Whether  the  grantee  of  land  on  the 
shores  of  a  navigable  bay,  under  a  grant 
by  the  United  States,  takes  such  an  in- 
terest in  the  soil  below  high-water 
mark  as  will  enable  him  to  make  a  valid 
conveyance  thereof,  depends  upon  the 
local  law  of  the  state  where  the  land 
is  situated,  and  is  not  a  federal  ques- 
tion, giving  jurisdiction  to  the*  federal 
courts.  Kenyon  v.  Knipe  (C.  C.  1891) 
46  Fed.  309. 

Riparian  or  littoral  rights  are  not  an 
appurtenance  of  the  land,  but  a  mere 
incident  of  its  ownership,  arising  out  of 
the  local  or  common  law;  and  a  grant 
by  the  United  States  of  the  land  is  not 
such  a  conveyance  of  the  riparian  rights 
as  will  give  jurisdiction  to  a  federal 
court  of  a  contest  over  such  rights,  as 
involving  a  federal  question.    Id. 

The  general  doctrine  that  local  laws 
must  determine  the  riparian  rights  of 
owners  of  real  estate  bounded  on  navi- 
gable rivers  is  subject,  in  all  cases,  to 
a  consideration  of  the- primary  right  of 
the  United  States  in  navigable  waters 
for  the  purposes  of  commerce;  and,  in 
construing  a  grant  by  the  United  States 
bounded  on  such  a  river,  a  considera- 
tion of  other  matters  besides  the  local 
law  may  become  necessary  in  deter- 
mining the  intent  and  scope  of  the 
grant.  King  v.  City  of  St.  Louis  (C.  C. 
1899)  98  Fed.  641. 

205. Waters  within  nationai  con- 
trols—When  •  congress  has  declared  a 
navigable  river  to  be  a  common  high- 
way, the  state  cannot  authorize  an  ob- 
struction therein,  and  anything  which 
materially  interferes  with  or  limits  the 
navigability  thereof,  considering  the  use 
which  it  is  or  may  be  subject  to,  is  an 
obstruction  and  a  violation  of  such  act 
of  congress,  over  which  the  United 
States  circuit  court  has  jurisdiction, 
under  the  Judiciary  Act  of  1875  (18 
Stat.  470),  to  prevent  or  abate  by  in- 
junction. Hatch  V.  Wallamet  Bridge 
Co.  (C.  C.  1881)  6  Fed.  780. 

In  the  absence  of  a  federal  statute  as- 
suming police  jurisdiction  of  the  navi- 
gable waters  within  the  limits  of  a 
Btate,  a  contest  as  to  whether  certain 
erections  therein  are  a  public  nuisance 
presents  no  federal  question.  Kenyon 
V.  Knipe  (C.  C.  1891)  46  Fed.  309. 

By  24  Stat.  326,  appropriations  were 
made  for  the  improvement  of  certain 
rivers  in  California,  with  a  provision 
that  part  of  such  appropriation  should 
not  be  used  until  certain  hydraulic  min- 
ing, hurtful  to  navigation,  had  ceased 
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on  such  rivers,  and  the  secretary .  of 
war  was  authorized  to  institute  legal 
proceedings  to  prevent  the  continuance 
of  such  mining.  Held,  that  this  legis- 
lation was  a  sufficient  assumption  of 
national  jurisdiction  over  the  waters  in 
question  to  confer  on  the  federal  courts 
jurisdiction  of  a  suit  by  the  United 
States  to  enjoin  the  deposit  of  mining 
debris  injurious  to  navigation.  U.  S. 
V.  North  Bloomfield  Gravel  Min.  Co.  (C. 
C.  1892)  53  Fed.  625. 

The  question  as  to  the  rights  of  a 
state  over  marsh  and  tide  lands  on  the 
borders  of  the  sea  or  its  estuaries  is 
one  of  local  law,  to  be  determined  by 
the  supreme  court  of  the  state.  Chis- 
olm  v.  Caines  (C.  C.  1894)  67  Fed.  285, 
following  Shively  v.  Bowlby  (1894)  14 
Sup.  Ct  548,  152  U.  S.  1,  38  L.  Ed.  331 

206.  Laws  reiating  to  commerce.— 
See,  also,  post,  {  992  et  seq.,  and  notes 
thereunder. 

207.  —  Enforcement  of  interstate 
commerce  acts.— A  bill  by  one  railroad 
company  agaiust  another  and  its  em- 
ployes to  enforce  the  interstate  com- 
merce act  by  enjoining  defendants  from 
refusing  to  receive  plaintiflTs  cars  pre- 
sents a  case  arising  under  the  consti- 
tution and  laws  of  the  United  Statea 
Ex  parte  Lennon  (1897)  17  Sup.  Ct 
658,  660,  166  U.  S.  548,  41  L.  Ed.  1110, 
affirming  judgment  (1894)  64  Fed.  320, 
12  C.  C.  A.  134;  Toledo,  A.  A,  &  N.  At 
Ry.  Co.  V.  Pennsylvania  Co.  (C.  C 
1893)  54  Fed.  746,  19  L.  R.  A.  395,  ap- 
peal dismissed  Ex  parte  Lennon  (1893J 
14  Sup.  Ct  123,  150  U.  S.  393,  37  L 
Ed.  1120. 

Jurisdiction,  in  a  federal  court,  of  ai 
original  proceeding  by  mandamus  t( 
compel  an  interstate  carrier  to  mak< 
the  report  which  the  Interstate  Com 
merce  Commission  is  authorized  by  the 
act  to  regulate  commerce  to  require 
cannot  be  inferred  from  the  grant  o] 
authority  to  the  commission  to  enforce 
that  act,  or  from  the  direction  to  dis 
trict  attorneys  of  the  United  States  oi 
the  Attorney  General  tp  institute  al 
necessary  proceedings  for  the  enforce 
ment  of  its  provisions.  U.  S.  v.  Lak< 
Shore  &  M.  S.  Ry.  Co.  (1905)  25  Sup 
Ct.'538,  197  U.  S.  536,  49  L.  Ed.  870 

That  property  affected  by  a  judgmen 
in  ejectment  rendered  by  a  state  cour 
is  used  as  a  highway  for  interstate 
commerce  and  as  a  national  mail  rout< 
cannot  be  urged  in  support  of  the  ju 
risdiction  of  a  federal  court  over  a  sui 
to  restrain  the  enforcement  of  the  judg 
ment,  which  is  brought  by  a  party  no 
suing  or  authorized  to  sue  on  behalf  o 
the  public,  and  in  which  the  Unites 
States  or  the  attorney  general  is  not  i 
party  complainant  Central  Trust  Co 
v.  Grantham  (1897)  83  Fed.  540,  27  C 
C.  A.  670. 

A  national  court  has  full  jurisdictioi 
to  entertain  a  suit  to  enjoin  state  offi 
cers  from  preventing  the  owner  of  nat 
aral  gas  from  taking  it  out  of  the  8tat< 
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r  the  purpose  of  interstate  commerce. 
:a8keU  V.  Cowham  (1911)  187  Fed. 
)3,  109  C.  C.  A.  235. 
Federal  courts  have  jurisdiction  of  a 
U  in  equity  to  restrain  violations  of 
le  interstate  commerce  law  to  the  ir- 
jparable  injury  of  complainant,  be* 
luse  of  the  subject-matter,  and  with- 
it  regard  to  the  citizenship  of  the  par- 
es. Kentucky  &  I.  Bridge  Co.  v. 
ouisville  &  N.  R.  Co.  (C.  C.  1889)  37 
ed.  567;  Toledo,  A.  A.  &  N.  M.  Ry. 
0.  V.  Pennsylvania  Co.  (C.  C.  1893) 
I  Fed.  730,  19  L.  R.  A.  387,  appeal 
ismissed  Ex  parte  Lennon  (1893)  14 
.  Ct  123,  150  U.  S.  393,  37  L.  Ed. 
120. 

A  suit  against  the  state  constables  to 
istrain  them  from  acting  under  the 
outh  Carolina  dispensary  law,  on  the 
round  that  it  is  an  interference  with 
iterstate  commerce,  involves  a  federal 
aestion.  Donald  v.  Scott  (C.  C.  1895) 
1  Fed.  854,  decree  modified  Scott  v. 
»onald  (1897)  17  Sup.  Ct.  262,  165  U. 
.  107,  41  L.  Ed.  648. 
A  suit  to  compel  an  interstate  carrier 

>  receive  and  transport  goods  tendered 

>  it  for  shipment,  which  it  wholly  re- 
ises  to  do,  is  one  to  compel  the  per- 
)rmance  of  a  duty  imposed  on  it  by 
w,  and  within  the  jurisdiction  of  the 
)urts;  and  complainant  is  not  required 
)  resort  in  the  first  instance  to  the  In- 
(rstate  Commerce  Commission.  Dan- 
ger V.  Wells,  Fargo  &  Co.  (C.  C.  1907) 
54  Fed.  379. 

208.  —  Federal  emplayers'  liability 
iJt.— Act  April  22,  1908,  post,  §  8657, 
taking  railroads  engaged  in  interstate 
ommerce  liable  for  injuries  to  em- 
loy^s,  creates  a  statutory  right  of  ae- 
on not  existing  at  common  law  or  in 
bancery,  and  the  action  is  one  which, 
'  warranted  by  the  federal  Constitu- 
00,  may,  under  the  general  laws  of  the 
nited  States,  be  made  subject  to  judi- 
ial  proceedings  in  the  federal  courts 
9  a  suit  of  a  civil  nature  arising  under 
ie  laws  of  the  United  States.  Clark 
.  Southern  Pac.  Co.  (C.  C.  1909)  175 
ed.  122;  Hoxie  v.  New  York,  N.  H.  & 
I  R.  Co.  (1909)  73  A.  754,  82  Conn. 
52. 

A  bill  by  an  express  company  to  re- 
train a  messenger's  wife  from  suing 
railroad  company  for  her  husband's 
eath  because  of  the  messenger's  con- 
ract  to  save  the  express  company  and 
ny  of  its  contracting  railroads  harm- 
iss  from  any  liability  resulting  from 
ersonal  injuries  to  him,  etc.,  did  not 
tate  a  case  arising  under  Const.  U.  S. 
rt  1,  §  10,  relating  to  interstate  com- 
lerce,  or  under  the  fourteenth  amend- 
lent  of  such  Constitution,  so  as  to  en- 
Itle  complainant  to  sue  in  the  federal 
carts  on  that  ground.  Rountree  v. 
Ldams  Express  Co.  (1908)  165  Fed. 
52,  91  C.  C.  A.  186. 
In  an  action  for  injuries  to  a  switch- 
man in  a  railroad  yard,  the  declaration 
eM  to  sufficiently  charge  that  at  the 
ime  of  decedent's  injury  both  he  and 


defendant  company  were  engaged  in  in- 
terstate commerce  within  the  purview 
of  the  federal  Employers'  Liability  Act 
Atlantic  Coast  Line  R.  Co.  v.  Reaves 
(1913)  208  Fed.  141,  125  C.  C.  A.  599. 

Act  AprU  22,  1908,  §  2,  post,  §  8658, 
which  makes  common  carriers  by  rail- 
road within  the  territories  of  the  Unit- 
ed States  liable  for  injuries  to  employes 
as  therein  stated,  supersedes  the  com- 
mon law  in  the  territories  with  respect 
to  such  liability,  and  any  cause  of  ac- 
tion within  its  terms  is  necessarily  one 
arising  under  a  law  of  the  United 
States,  and  on  that  ground  within  the 
jurisdiction  of  a  federal  Circuit  Court, 
where  the  requisite  amount  is  involved. 
Cound  V.  Atchison,  T.  &  S.  F.  Ry.  Co. 
(C.  C.  1909)  173  Fed.  527. 

Where  a  petition  in  an  action  against 
an  interstate  carrier  for  injuries  to  a 
brakeman  in  one  of  the  territories  of 
the  United  States  alleged  injury  to 
plaintiff  by  the  negligence  of  a  carrier 
while  plaintiff  was  in  the  performance 
of  his  duty,  it  sufficiently  showed  that 
the  action  was  based  on  the  Federal 
Employers*  Liability  Act  of  April  22, 
1908,  §  2,  post,  §  8658,  though  it  did  not 
so  allege  in  terms.  Clark  v.  Southern 
Pac.  Co.  (C.  C.  1909)  175  Fed.  122. 

Since  by  the  terms  of  Judiciary  Act 
March  3,  1887,  §  1,  as  amended  by  Act 
Aug.  13,  1888,  an  action  for  injuries 
based  on  federal  Employers'  Liability 
Act  of  AprU  22,  1908,  post,  §§  8657- 
8665,  between  citizens  of  Wisconsin 
could  only  be  brought  originally  in  the 
Circuit  Court  of  the  United  States  sit- 
ting in  the  state  of  Wisconsin  for  the 
district  in  which  the  defendant  resided, 
federal  jurisdiction  depending  on  the 
contention  that  the  case  was  one  aris- 
ing under  the  laws  of  the  United  States, 
and,  such  suit  having  been  brought  in 
the  state  courts  of  Minnesota,  it  was 
not  removable  by  the  defendant  over 
plaintiff's  protest  to  the  federal  Circuit 
Court  in  the  district  of  Minnesota. 
Hubbard  v.  Chicago,  M.  &  St  P.  Ry. 
Co.  (C.  C.  1910)  176  Fed.  994. 

Where,  in  an  action  against  an  inter- 
state carrier  for  death  of  a  servant, 
the  complaint  alleged  that  defendant 
was  engaged  in  transporting  both 
freight  and  passengers,  and  of  inter- 
state and  foreign  commerce,  such  aver- 
ment did  not  allege  that  defendant  was 
engaged  in  the  transportation  of  freight 
and  passengers  "in"  interstate  and  for- 
eign commerce,  and  must  therefore  be 
taken  as  an  averment  of  the  transporta- 
tion of  freight  and  passengers  in  both 
interstate  and  intrastate  commerce. 
Troxell  v.  Delaware,  L.  &  W.  R.  Co. 
(C.  C.  1910)  180  Fed.  871,  judgment 
reversed  Delaware,  L.  &  W.  R.  Co.  v. 
Troxell  (1910)  183  Fed.  373,  105  C.  O. 
A.  593,  writ  of  certiorari  denied  Trox- 
ell V.  Delaware,  L.  &  W.  R.  Co.  (1911) 
31  S.  Ct  469,  219  U.  S.  584,  55  L. 
Ed.  346. 

209.  —  Killing  of  stock  by  carriers. 

—Act   July   4,   1884,   granting   to   the 
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Southern  Kansas  Railway  Company  a 
right  of  way  through  the  Indian  Terri- 
tory, and  providing  that  the  federal 
circuit  and  district  courts  for  the 
Northern  district  of  Texas,  Western 
district  of  Arkansas,  and  district  of 
Kansas  shall  have  jurisdiction,  with- 
out reference  to  amount,  over  "all  con- 
troversies" arising  between  said  com- 
pany and  the  nations  or  tribes  and  their 
inhabitants  through  whose  territory  the 
railway  shall  be  constructed,  confers 
jurisdiction  of  a  suit  by  an  inhabitant 
of  the  Chickasaw  Nation  to  recover  for 
the  wrongful  killing  of  stock  by  the 
company's  trains.  Southern  Kansas 
Ry.  Co.  V.  Briscoe  (1892)  144  U.  S.  133, 
12  Sup.  Ct  538,  30  L.  Ed.  377,  affirm- 
ing Briscoe  v.  Southern  Kansas  Ry.  Co. 
(C.  C.  1889)  40  Fed.  273. 

210.  —  Municipal  franchises.  — A 
proceeding  to  exclude  a  bridge  compa- 
ny from  the  use  of  a  franchise  to  op- 
erate railroad  tracks  in  a  pnblic  street 
does  not  raise  a.  federal  question, 
though  such  tracks  lead  to  its  bridge, 
built  under  Acts  July  14,  1862,  and 
Feb.  17,  1865,  authorizing  the  con- 
struction of  a  railroad  bridge  over  the 
Ohio  river,  and  declaring  that  it  "shall 
be  a  lawful  structure,  and  shall  be  rec- 
ognized and  known  as  a  post  route,"  as 
those  acts  do  not  attempt  to  give  the 
right  to  the  use  of  the  street  as  an  ap- 
proach. Commonwealth  of  Kentucky 
V.  Louisville  Bridge  Co.  (C.  C.  1890)  42 
Fed.  241. 

211. Rates  and  charges.— An  ac- 
tion by  a  shipper  against  a  railroad 
company  engaged  in  interstate  com- 
merce to  recover  damages  because  of 
an  alleged  discrimination  in  exacting 
a  charge  from  one  class  of  shippers, 
which  is  not  required  from  another 
class,  although  the  service  is  the  same 
in  both  cases,  is  not  within  the  juris- 
diction of  a  federal  court,  as  one  aris- 
ing under  the  interstate  commerce  law, 
where  it  is  not  alleged  that  the  charge 
is  not  in  accordance  with  a  schedule  of 
rates  duly  published  and  filed  with  the 
Interstate  Commerce  Commission,  nor 
that  any  application  has  been  made  to 
the  Commission  to  correct  such  alleged 
discrimination.  Clement  v.  Louisville 
&  N.  R.  Co.  (C.  C.  1907)  153  Fed. 
979. 

A  federal  court  has  jurisdiction  of  a 
suit  by  a  shipper  to  enjoin  a  railroad 
company  from  putting  into  effect  a  pro- 
posed rate  alleged  to  be  unlawful,  as  in 
violation  of  the  interstate  commerce 
law,  either  as  unreasonable  and  unjust 
in  itself  or  discriminatory,  when  the  ju- 
risdictional amount  is  involved.  Jewett 
Bros.  &  Jewett  v.  Chicago,  M.  &  St  P. 
Ry.  Co.  (C.  C.  1907)  150  Fed.  IGO. 

Court  held  to  have  no  jurisdiction  to 
enjoin  the  establishment  or  enforce- 
ment of  an  interstate  rate  by  a  carrier. 
Columbus  Iron  &  Steel  Co.  v.  Kanawha 
&  M.  Ry.  Co.  (O.  0.  1909)  171  Fed,  713 
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(affirmed  [19101  178  Fed.  261,  101  C.  C. 
A.  621);  Houston  Coal  &  Coke  Co.  v. 
Norfolk  &  W.  Ry.  Co.  (C.  C.  1909)  171 
Fed.  723,  affirmed  (1910)  178  Fed.  266, 
101  C.  C.  A.  626. 

212. Special  remedies  under  In- 
terstate commerce  act.— The  special 
remedies  Iprovided}  by  the  interstate 
commerce  act  are  cumulative,  and  not 
exclusive  of  the  general  remedies  given 
by  the  federal  judiciary  act  conferring 
jurisdiction  of  all  suits  and  contro- 
versies arising  under  an  act  of  con- 
gress, regardlebB  of  any  diversity  of 
citizenship  between  the  parties.  Little 
Rock  &  M.  R.  Co.  V.  East  Tennessee,  V. 
&  G.  R.  Co.  (C.  C.  1891)  47  Fed.  771, 
appeal  dismissed  (1895)  16  Sup.  Ct  189, 
159  V.  S.  698,  40  L.  Ed.  311. 

213.  —  Taxation.— Jurisdiction  of 
an  action  to  enjoin  the  taxation  of  a 
bridge  by  the  local  authorities  as  a 
toll  bridge,  it  being  so  taxed  as'  a  part 
of  complainant's  railroad,  is  not  con- 
ferred on  a  federal  court  on  the  ground 
that  a  federal  question  is  involved,  by 
an  allegation  that  the  bridge  was  built 
under  authority  of  an  act  of  congress* 
where  the  right  of  the  state  to  tax  the 
bridge  is  conceded,  and  the  contro- 
versy is  as  to  the  method  of  taxation 
under  the  state  lawb'.  St.  Joseph  &  G. 
I.  R.  Co.  V.  Steele  (1897)  17  Sup.  Ct 
925,  927,  167  U.  S.  659,  42  L.  Ed.  315. 

The  federal  courts  have  no  jurisdic- 
tion of  an  original  action  in  mandamus 
to  compel  the  return  of  a  franchise 
tax  collected  under  the  authority  of  a 
state  statute,  although  the  basis  of  the 
relief  sought  is  the  alleged  repugnancy 
of  the  tax  to  the  commerce  clause  of  the 
federal  Constitution.  Covington  &  (Cin- 
cinnati Bridge  Co.  v.  Hager  (1906)  27 
Sup.  Ct  24,  203  U.  S.  109,  51  L.  Ed. 
IIL 

214. Telegraph    companies^— The 

United  States'  District  Court  has  ju- 
risdiction of  an  action  by  a  telegraph 
company  to  restrain  the  enforcement 
of  a  tax  of  $1,000  by  the  municipality, 
on  the  ground  that  it  is  a  tax  on  inter- 
state commerce  and  is  discriminatory; 
it  being  alleged  that  the  damage  to  the 
complainant  was  greatly  in  excess  of 
$2,000.  Postal  Telegraph-Cable  Co.  v. 
City  of  Mobile  (C.  C.  1909)  179  Fed. 
955. 

The  question  whether  a  railroad  com- 
pany which  cuts  down  poles  and  wires 
belonging  to  a  telegraph  company  inter- 
fering with  the  road'b'  construction  and 
operation,  such  telegraph  company  hav- 
ing duly  filed  a  written  acceptance  of 
the  restrictions  and  obligations  required 
by  Act  July  24,  1866.  with  the  post- 
master general,  is  liable  therefor,  ia  a 
federal  question  involving  the  construc- 
tion of  such  act,  and,  in  the  absence  of 
the  express  adjudication  of  b-ach  ques- 
tion by  the  supreme  court  of  the  United 
States,  the  action  will  be  dismissed. 
Western   Union  TeL    Co.  Y.   Franklin 
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:imst.   Co.    (1900)    47   A,   616,   70   N. 
[1.37. 

215^  Laws  relating  to  patents.— In- 
[rinsB>n«nt  suits. — The  provision  of  the 
constitution  {article  3),  dpclnring  thnt 
\h&  judicial  power  of  fefl<?ral  c!ourta 
^hull  extetid  to  all  raaes  in  law  and 
fqxiity  aHsiiiff  nnder  tlie  constitution 
rir  lawH  of  the  Umtcd  StateR.  and  trea- 
tips,  piv^s  such  courts  jurisdiction  of 
?fl*tcts  involving  patent  rigUts,  ihi^y  bcitig 
^asGs  arjsinj^  under  a  law  of  the  United 
f^tntea.  Oaborn  v.  U.  ^.  Bnnk  (1824) 
22  U,  S.  (0  Wheat)  73S,  6  L.  Ed.  201. 
Under  the  proTision  of  the  patent  act, 
'that  all  actions,  snitSt  t'ontroversiea 
ind  cases  arising  undt-r  any  law  of  the 
United  Statea,  je^ranting  or  conferring 
to  inventora  the  exclvi^ive  rigbt  to 
tbeii'  inventions  or  discoveries,  shall 
be  orijdQallr  cognizable*  as  well  in  equi* 
ty  ns  in  law*  in  the  circuit  courts."  etc.^ 
an  iiction  raising  a  question  of  infritige- 
ment  of  a  ptitent  iti  within  the  juris- 
diction of  the  federal  court*  and  ita  ju- 
riBfliPtion  will  not  bo  ousted,  thou^rh  it 
involves  the  construction  of  a  contract 
OS  well  as  the  patent*  Littlefield  w. 
Perry  (1ST4)  21  Wall  205,  22  L.  Ed. 
577. 

While  the  fed^al  courts  have  no  ju- 
riwiiction,  under  the  patent  laws,  of  liti- 
^tii>n  in  respect  to  pateuts^  when  it 
upp^ftrs  that  the  riglUs  of  the  piirties 
Are  governed  l>y  contract,  jet  where  a 
Ijill  for  infringement  is  in  the  u&iial 
fomij  and  asks  the  usual  relief,  with- 
out any  suggesf^tion  as  to  the  existence 
of  any  contract  relation  between  the 
parties,  the  mere  fact  iliat  the  answer 
sets  up  an  alleged  contract  for  au  as- 
Bi^itnent  of  an  iaterei^t  in  the  patent, 
and  that  a  copy  thereof,  together  with 
other  papers,  is  enibodi<*d  in  a  '*atipula* 
tion  of  subniissian  and  agreed  fact*/* 
under  a  provision  tbat  it  may  be  offer- 
ed in  evidence  subject  to  any  objection  a 
that  might  be  urged  sgaLnst  the  origi- 
nal, Villi  not  warrant  a  federal  court  in 
dismissing  the  cause  for  want  of  ju- 
risdiction, without  any  finding  as  to  tbe 
eiiKtence  or  validity  of  the  allejred  eon- 
tract.  White  v.  Rankin  (1S02)  144  U* 
S.  62S,  12  Sup.  Ct*  7rhS,  m  L.  FA.  r^m^ 
distmguishing  Wilson  v.  Sand  ford 
(1&50)  10  How,  m,  13  L.  Ed.  344, 

A  suit  by  the  owner  of  a  patent  to 
make  the  directors  of  a  corporation  an- 
swerable for  a  judgtn^t  previously  re- 
covered  against  it  h^t  infriuciiij?  the 
patent  is  not  within  the  original  juris- 
diction of  a  federal  court  unless  there 
is  diversity  of  citizenship,  since  tbe 
sait  is  D either  one  upon  the  patent  nor 
oae  ancillary  to  the  judgment  in  the 
former  suit,    H,  C  Cook  Co.  v.  Beech- 

ec  (1010)  m  Sup,  ct.  mh  217  u.  s. 

4ft  7,  51  I  J.  Ed,  S55,  affirming  judgment 
(C.C.  mm  172  Fed.  166. 

Sapreme  Court  of  United  States  will 
not  refrain  from  ruling  that  a  patentee 
may  sell  patented  articles  sohject  to 
reMriciions  a  a  to  their  use  and  predi- 
cate infrmgement  on  a  difEerent  use  on 


tbe  ground  that  the  ruling  mi^ht  draw 
to  the  federal  court  cases  otherwise  not 
within  that  juries  diction.  Ilenrv  v.  A.  B, 
Dick  Co.  (ItJll)  S2  Sup.  Ct.  364,  224 
TJ.  S.  1,  56  L.  Ed.  ft46,  Ann.  Cas.  16130, 
880, 

216*  ^^  Manufacture,  use,  and  sals 
of  pateatad  article  unffer  liaense^^A 
suit  between  citizens  of  the  same  state 
cannot  be  ausstaiued  in  the  United  Statea 
court,  as  arising  under  the  patent  laws 
of  tbe  United  States,  where  the  defend- 
ant udmils  the  validity  and  his  use  of 
tbe  plain tifTs  letters  patent,  and  a  sub- 
sisting contract  in  shown  governing  tlie 
rights  of  the  parties  in  the  use  of 
the  invention,  relief  in  such  a  suit  be- 
ing found  on  the  coiitract,  and  not  on 
the  patent  laws.  flartoU  v.  Tilijhman 
(1878)  m  V,  S.  64T,  25  L.  Ed.  3[iT, 

An  action  against  a  patentee  for  ape* 
cific  performance  of  a  contract  to  per- 
mit the  plaintiff  to  make  and  use  the 
patented  article,  and  for  an  inj auction 
restraining  defendant  from  interfering 
with  such  uiiie,  does  not  involve  a  federal 
question,  and  is  consequently  not  with- 
in the  jurisdiction  of  the  United  States 
courts.  Marsh  v.  Nichols,  Shepard  & 
Co,  nSBl]  140  U.  S.  344,  11  Sup,  Ct. 
7m,  35  L.  Ed.  413. 

Agreement  for  purchase  of  rotary 
mimeograph  subject  to  a  license  restric- 
tion held  not  collateral,  &o  that  ita 
validity  would  be  dependent  on  general 
lawj  of  which  a  federal  court  will  have 
no  jurisdiction,  and  whether  a  patentee 
selling  a  rotary  mimeograph  under  a  li- 
cense restriction  reserves  to  himself,  as 
patentee,  the  excJusive  right  to  all 
permitted  uses  of  bis  invention,  is  a 
qucittion  of  which  a  federal  court  haa  ju- 
risdiction. Ucnry  v.  A.  B.  Dick  Co, 
(1012)  32  Sup.  Ct.  304.  224  U.  S,  1, 
56  L.  Ed.  645. 

In  an  action  to  restrain  defendants 
from  using  bottles  and  labels  in  imita- 
tion of  thoae  of  the  plaintiff,  where  the 
patent  for  the  design  of  such  bottles  has 
expired,  the  question  whether  defend- 
ants are  using  the  same  in  good  faith, 
m  which  case  their  acta  would  be  law- 
ful, or  for  the  purpoae  of  raialcading  the 
public  to  believe  that  tbey  are  selling 
the  article  made  by  plaintiff,  in  which 
case  the  expiration  of  the  patent  would 
be  no  defenae,  does  not  arise  under  the 
lawa  of  tbe  United  Statea  so  as?  to  givo 
tbe  federal  courts  jurisdiction.  Soci6t5 
Anonyme  de  la  Distillerie  de  la  Liqueur 
Benedictine  de  TAbhaye  de  Fecamp  v. 
Cook  (C.  C.  ISSO)  40  Fed,  382. 

Where  a  grant  of  the  exclusive  right 
to  make,  use,  and  sell  a  patented  ar- 
ticle for  the  full  term  of  tbe  parent  ia 
made  by  the  patentee,  tbe  federal  courrs 
have  jurisdiction  of  a  suit  by  the  as- 
signee against  the  patentee  for  infringe- 
ment,  as  arising  under  the  laws  of  the 
United  States,  even  though  one  issue  in. 
the  caae  is-  whether  the  grant  is  still 
in  force.  Kapp  v.  Kelling  (C.  C.  1890) 
41  Fed.  792. 

A  suit  founded  on  a  breach  of  a  pat- 
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ent  license  contract  for  a  refusal  to 
renew  it  does  not  arise  under  the  Con- 
stitution of  any  law  of  the  United 
States.  Lefkowitz  v.  Foster  Hose  Sup- 
porter Co.  (C.  0. 1908)  161  Fed.  367. 

217.  —  Sale  or  assignment  of  pat- 
ent.— ^A  suit  to  rescind  the  contract  for 
the  exchange  of  a  stock  of  goods*  for  an 
invention  and  letters  patent  applied  for 
(which  were  subsequently  issued),  on 
the  ground  of  fraudulent  representations 
as  to  the  utility  and  value  of  the  inven- 
tion, is  a  suit  arising  upon  or  out  of 
a  contract,  and  does*  not  raise  any  fed- 
eral question.  Wade  v.  Lawder  (1897) 
17  Sup.  Ct.  425,  165  U.  S.  624,  41  U 
Ed.  851. 

A  suit  for  the  specific  performance  of 
a  contract  to  assign  a  patent  is  not  one 
arising  under  the  laws  of  the  United 
States,  and  the  federal  courts  have  no 
jurisdiction  of  it  as  such.  Pliable  Shoe 
Co.  V.  Bryant  (C.  C.  1897)  81  Fed.  521. 

A  STiit  in  equity  to  determine  the  own- 
ership of  a  patent  claimed  by  both  par- 
ties under  assignments  from  the  paten- 
tee is  not  one  arising  under  the  pat- 
ent laws  of  the  United  States,  so  as  to 
give  a  federal  court  jurisdiction  where 
the  parties  are  citizens'  of  the  same 
state.  Atherton  Mach.  Co.  v.  Atwood- 
Morrison  Co.  (C.  C.  1900)  99  Fed.  113. 

A  suit  in  equity  to  set  aside  a  con- 
tract for  the  sale  of  a  patent  involves 
no  fed,enil  question,  a^d  cannot  be 
maintained  in  a  federal  court  where  an 
indispensable  party  is  a  citizen  of  the 
same  state  as  complainant  Cely  v. 
Griffin  (C.  C.  1902)  113  Fed.  981,  982. 

218. Unfair  co  m  pet  I  tlond— Unfair 

competition  in  trade  is  not  a  federal 
question,  and  a  suit  therefor  is  not 
within  the  jurisdiction  of  a  federal  court, 
where  the  parties  are  citizens  of  the 
same  state;  nor  is  that  issue  drawn 
within  such  jurisdiction  because  the 
bill  also  alleges  infringement  of  a  patent 
growing  out  of  the  same  acts  of  de- 
fendant Mecky  v.  Grabowski  (C.  O. 
1910)  177  Fed.  591. 

*  219.  Laws  relating  to  copyrlghtSd— Act 

Feb.  15,  1819,  conferring  equitable  ju- 
risdiction in  matter  of  copyright  on 
federal  courts,  did  not  extend  their 
equitable  powers  so  that  they  could 
make  a  decree  for  the  penalties  imposed 
by  Act  Feb.  1831,  for  a  violation  of  the 
act  Stevens  v.  Gladding  (1854)  17 
How.  447.  15  li.  Ed.  155. 

Whether  the  owners*  of  the  copyright 
in  a  book  can  have  relief  in  a  court  of 
equity  by  virtue  of  their  rights,  inde- 
pendent of  statutory  copyright,  in  view 
of  an  alleged  conditional  sale,  is  a  ques- 
tion which  the  Federal  courts  cannot 
consider  in  a  suit  to  restrain  the  sale 
of  the  book  at  retail  at  less  than  the 
fixed  price,  in  which  there  is  no  claim  of 
damages  in  the  requisite  sum,  and  no 
diversity  of  citizenship.  Scribner  v. 
Straus  (1908)  28  Sup.  Ct  735,  210  U. 
8.  852,  52  L.  Ed.  1094  affirming  judg- 
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ment  (1906)  147  Fed.  28,  78  C-  C.  A. 
122. 

A  suit  to  restrain  state  courts  from 
prosecuting  actions  to  restrain  com- 
plainants from  publishing  and  seXling  a 
song  in  which  they  relied  on  a,  copy- 
right as  a  defense  does  not  arise  under 
the  laws  of  the  United  States.  Carl 
Laemmle  Music  Co.  v.  Stem  <D.  C. 
1913)  209  Fed.  129,  130. 

220.  Laws  relating  to  trade-marks^ 

A  federal  court  has  jurisdictioz]^  of  a 
controversy  between  foreign  subjects 
and  a  domebtic  corporation  in  wltich  the 
bill  asserts  a  right  under  a  federal 
statute  by  virtue  of  the  registration  of 
a  trade-mark.  Baglin  v.  Cusenier  Co. 
(1911)  31  Sup.  Ct  (569.  671,  221  U.  S. 
580,   55  L.  Ed.  863. 

221.  Revenue  lawSi^-^he  federal  cir- 
cuit court  has  jurisdiction  of  an  action 
against  a  collector  of  customs  to  recover 
back  money  paid  as  duties,  and  alleged 
to  have  been  illegally  exacted,  irrespec- 
tive of  the  citizenship  of  the  parties. 
Philadelphia  v.  CoUector  (1866)  5  Wall 
720,  18  L.  Ed.  614;  Schmeider  ▼.  Bar- 
ney (C.  C.  1875)  Fed.  Cas.  No.   12.462. 

A  suit  against  an  internal  revenue 
collector  to  recover  taxes  alleged  to 
have  been  illegally  collected  is  cognisa- 
ble in  the  federal  court,  both  under  sub- 
division 5  of  thif.'  section,  post,  and  un- 
der this  clause.  Commissioners  of  the 
Sinking  Fund  of  Louisville  ▼.  Buckner 
(C.  C.  1891)  48  Fed.  533. 

A  suit  by  an  express  company  or  iti 
stockholders  against  the  railroad  com- 
mis-sion  of  a  state  to  enjoin  the  enforce- 
ment of  an  order  requiring  the  company 
to  pay  the  war  stamp  tax  imposed  by 
the  United  States  on  its  manifests  and 
bills  of  lading,  without  any  demand  on 
shippers  for  its  payment,  does  not  nec- 
essarily involve  a  construction  of  the 
act  of  congre&-8  Imposing  the  tar,  as  the 
defendants  have  no  legal  interest  in 
the  matter  which  entitles  them  to  de- 
mand such  construction.  Dinsmore  v. 
Southern  Exp.  Co.  (O.  C.  1899)  92  Fed. 
714. 

A  suit  to  determine  the  validity  of  the 
action  of  state  authorities  with  refer- 
ence to  a  tax  imposed  by  the  United 
States  involves  a  federal  question.   Id. 

222.  Territorial  iawe^-^he  laws  en- 
acted by  a  territory  subject  to  disap- 
proval by  Congress  are  not  laws  of  the 
United  States,  and  a  suit  arising  under 
them,  as  where  a  corporation  organized 
under  them  is  a  party  to  the  suit,  does 
not  arise  under  the  laws*  of  the  United 
States,  and  a  federal  court  has  no  ju- 
risdiction on  that  ground.  Maxwell  v. 
Federal  Gold  &  Copper  Co.  (1907)  155 
Fed.  110,  83  C.  C.  A.  570. 

The  legislative  power  to  be  exercised 
by  a  territorial  legislature  is  the  legis- 
lative power  of  the  territory,  and  not 
of  the  United  States.  Territorial  stat- 
utes have  a  distinct  and  well-defined 
character  of  their  own.    A  corporation 
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created  by  the  territorial  legislature  of 
Colorado  is  not  a  federal  corporation, 
and  cannot,  therefore,  sue  in  the  United 
States  courts  as  such,  even  if  it  were 
conceded  that  corporations  organized 
under  the  laws  of  the  United  States 
possess  the  right  to  sue  in  those  courts. 
Adams  Ezp.  Co.  v.  Denver  &  R.  G.  Ry. 
Co.  (C.  C.  1883)  16  Fed.  712. 

A  mere  protest  against  the  payment 
of  a  license  tax  on  the  ground  that  the 
law  seeking  to  impose  the  same  is  un- 
constitutional will  not  give  a  federal 
court  jurisdiction  to  try  and  determine 
the  constitutionality  of  the  law.  Cor- 
bas  V.  Alaska  Treadwell  Gold-Min.  Co. 
(D.  C.  1899)  99  Fed.  334. 

223.  Actions    by    or    against    United 

States    ccrporatlonSd— A     suit    by     or 

against  a   corporation,    created  by   an 

act  of  congress,  is  a  suit  arising  under 

the  laws  of  the  United  States.     Texas 

&  P.  R.  Co.  V.  Cox   (1892)   145  U.  S. 

593,  12  Sup.  Ct.  905,  36  L.  Ed.  829; 

In  re  Dunn  (1909)  29  Sup.  Ct.  299,  301, 

212  U.  S.  374,  53  L.  Ed.  558;    Union 

Pac  R.  Co.  V.  McComb  (C.  C.  1880)  1 

Fed.  799,  800;    A.  L.  Wolff  &  Co.  v. 

Choctaw,  O.  &  G.  R.  Co.  (C.  C.  1904) 

133  Fed.  601;   Rural  Home  Tel.  Co.  v. 

Powers  (C.  C.  1910)  176  Fed.  986. 

A  suit  for  personal  injuries  against 
a  receiver  of  a  corporation  which  de- 
rived its  corporate  powers  from  acta 
of  congress  is  one  arising  under  the 
constitution  and  laws  of  the  United 
States,  and  is  therefore  within  the  fed- 
eral jurisdiction.  Texas  &  P.  R.  Co. 
V.  Cox  (1892)  145  U.  S.  593, 12  Sup.  Ct. 
905,  36  K  Ed.  829. 

An  allegation  in  a  bill  that  the  com- 
plainant is  a  corporation  organized  un- 
der an  act  of  congress  makes  the  case 
<*ne  arising  under  the  laws  of  the  Unit- 
^  States,  and  confers  jurisdiction  upon 
/  federaX  court.     U.  S.  Freehold  Land 
J,  ff/rfigrr?i\XoTL  Co.  v.  Gallegos  (1898)  89 
/^  ^<SQ,  32  C.  C.  A.  470. 
v^s^^^    i:^ot  the  domicile  of  a  corporation 
^40  ^^<i   ty  an  act  of  congress*  which  con- 
tr^^  jui^isdiction  on  the  federal  courts  of 
^i*^    5"^^    which  it  is  a  party,  but  the  fact 
tijf^^  v^^^      ^^^  ®^  created,  and  that  any 
f^^-fS^^^     or  against  it  arises  under  a  law 
ot  ttA^     XJnited  States.    Supreme  I^dge, 
^oii^lit:^   of  Pythias,  v.  England  (1899) 

1^^^~  369,  36  C.  C.  A.  298. 
^^  ^  ^^deral  courts  have  jurisdiction  in 
dfic^^?  by  and  against  the  Union  Pa- 
^Q^jj^^^^ilroad  Company  whenever  they 
^a^g^"*  liave  jurisdiction  of  the  same 
1^  ^  ^^^  actions  between  /)ther  parties, 
ti.  S^^^t:^  489,  §  1.  Smith  v.  Union  Pac 
l2l^^-      <C.  C.  1872)  Fed.  Cas.  No.  13,- 

Hh.^  ^act  that  defendant  corporation 

pot  J^^^anized  under  a  federal  law  is 
jon^^^^^ugh  to  give  the  federal  court 
Co  ^^i^tion.  Magee  v.  Union  Pac.  R. 
A^^^-5.  C.  1873)  Fed.  Cas.  No.  8,945; 
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Exp.  Co.  V.  Denver  &  R.  G.  Ry. 
.  C.  1883)  16  Fed.  712. 
XX  Pacific  Railroad  Company,  un- 
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der  its  charter,  may  sue  and  be  sued  in 
the  circuit  court  of  the  United  States 
for  the  district  of  Nebraaka,  without 
reference  to  citizenship.  Bauman  v. 
Union  Pac.  R.  Co.  (C.  C.  1875)  Fed. 
Cas.  No.  1,117. 

Though  a  corporation,  incorporated 
under  the  provisions  of  an  act  of  con- 
gress, may  have  adequate  remedies  in 
the  state  courts,  it  has  a  right  to  sue 
in  the  United  States  courts,  and  is  not 
compelled  to  seek  the  jurisdiction  of  the 
state.  First  Nat  Bank  v.  Bohne  (C.  C. 
1881)  8  Fed.  115. 

An  act  of  congress  granting  to  a 
railway  company,  organized  under  terri- 
torial legislation,  right  of  way  through 
the  public  domain,  does  not  create  the 
corporation,  but  only  grants  to  an  ex- 
isting corporation  certain  rights,  and 
constitutes  no  ground  of  jurisdiction  on 
the  part  of  the  federal  courts  in  a  case 
in  which  the  cause  of  action  does  not 
in  any  sense  rest  upon  or  grow  out  of 
the  grant  of  such  right  of  way.  Adams 
Exp.  Co.  V.  Denver  &  R.  G.  Ry.  Co.  (C. 
C.  1883)  16  Fed.  712. 

Semble  that  the  Northern  Pacific 
Railway  Company,  being  created  by  an 
act  of  congress,  may  sue  or  be  sued  in 
the  proper  circuit  court  of  the  United 
States  in  all  cases ;  and,  quaere,  of  what 
state,  if  any,  is  it  a  citizen,  for  the  pur- 
pose of  jurisdiction  in  such  courts? 
Hughes  V.  Northern  Pac.  Ry.  Co.  (C.  O. 
1883)  18  Fed.  106. 

Where  plaintiff,  a  corporation,  sued 
defendant  in  a  state  court  and  alleged 
that  it  was,  and  at  all  times  had  been, 
a  corporation  created,  organized,  and 
existing  under  an  act  approved  Febru- 
ary 18,  1901,  entitled  "An  act  to  put 
in  force  in  the  Indian  Territory  certain 
provisions  of  the  laws  of  Arkansas  re- 
lating to  corporations"  (Act  Feb.  18, 
1901,  c.  379,  31  Stat  794),  and  it  ap- 
peared that  plaintiff  was  organized  as  a 
corporation  in  the  Indian  country  under 
the  Arkansas  laws  made  applicable 
thereto  by  such  act  of  Congress,  plain- 
tiff was  a  corporation  existing  under  an 
act  of  Congress,  so  that  the  action  was 
one  necessarily  arising  under  and  in- 
volving the  Constitution  and  laws  of  the 
United  States.  Canary  Oil  Co.  v. 
Standard  Asphalt  &  Rubber  Co.  (C.  C. 
1909)  182  Fed.  663. 

A  suit  by  the  Northern  Pacific  Rail- 
road to  restrain  the  collection  of  taxes 
assessed  against  its  roadbed,  on  the 
ground  that  the  same  was  exempted 
from  taxation  under  the  United  States 
statute  creating  it,  is  an  action  aris- 
ing under  the  laws  of  the  United  States, 
and  is  therefore  properly  brought  in  the 
federal  side  of  the  territorial  court 
Northern  Pac.  R.  Co.  v.  Garland  (1884) 
5  Mont  146,  3  P.  134. 

224.  Actions  by  or  against  national 
banks  or  receivers  thereof.— The  fact 
that  the  Bank  of  the  United  States  was 
incorporated  by  act  of  congress  does 
not  give  it  the  right  to  sue  in  the  feder- 
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al  courts.  Bank  of  U.  S.  v.  Deveaux 
(1809)  5  Cranch,  61,  3  L.  Ed.  38. 

The  district  court  for  the  district  of 
Alabama  had  no  jurisdiction  of  suits  by 
the  bank  of  the  United  States;  juris- 
diction not  having  been  given  in  the  act 
establishing  the  court,  nor  in  the  act 
incorporating  the  ba,nk.  Bank  of  XT.  S. 
V.  Martin  (1831)  5  Pet  479,  8  L.  Ed. 
198. 

Act  Aug.  13,  1888,  §  4,  substantially 
incorporated  in  subdivision  16,  post, 
providing  that  national  bigiks,  for  the 
purposes  of  all  suits  by  or  against  them, 
shall  be  deemed  citizens  of  the  states 
in  which  they  are  located,  deprives  such 
banks  of  the  right  to  sue  or  be  sued  in 
the  federal  courts,  except  where  the 
suit  is  based  on  the  diversity  of  citizen- 
ship of  the  parties.  Ex  parte  Jones 
(1897)  17  Sup.  Ct  222,  164  U.  S.  691, 
41  L.  Ed.  601. 

A  suit  which  may  be  brought  in  a  fed- 
eral Court  by  or  against  a  citizen  of  a 
state,  because  it  arises  under  the  Con- 
stitution, laws,  or  treaties  of  the  United 
States,  may,  for  the  same  reason,  be 
brought  in  such  court  by  or  against  a 
national  bank  located  in  the  same  state, 
notwithstanding  Act  July  12,  1882,  §  4, 
post,  subd.  16,  providing  that  the  juris- 
diction for  suits  hereafter  brought  by  or 
against  any  national  bank,  except  suits 
between  them  and  the  United  States, 
etc.,  shall  be  the  same  and  not  other 
than  the  jurisdiction  for  suits  by  or 
against  state  banks,  etc.  A  suit  against 
an  insolvent  national  bank  which  has 
gone  into  voluntary  liquidation  to  en- 
force a  specific  lien,  or  to  enforce  and 
judicially  administer  a  trust  previously 
created  by  contract,  or  arising  from 
the  insolvency  and  liquidation  proceed- 
ings, is  a  suit  arising  under  the  laws  of 
the  United  States.  George  v.  Wallace 
(1904)  135  Fed.  286,  68  C.  C.  A.  40, 
decree  affirmed  Wyman  v.  Wallace 
(1906)  26  Sup.  Ct  495,  201  U.  S.  230, 
50  L.  Ed.  738,  and  Frenzer  v.  Same 
(1906)  26  Sup.  Ct  498,  201  U.  S.  244, 
50  L.  Ed.  742,  and  Poppleton  v.  Same 
(1906)  26  Sup.  Ct  498,  201  U.  S.  245, 
50  L.  Ed.  743. 

A  federal  question  is  not  raised  in  a 
suit  on  a  note  by  reason  of  the  fact 
that  the  complainant  is  a  national  bank. 
State  Nat.  Baqk  of  Denison  v.  Eureka 
Springs  Water  Co.  (C.  C.  1909)  174 
Fed.  827. 

While  national  banks  are  deemed  "cit- 
izens" of  the  states  where  located  for 
the  purposes  of  federal  jurisdiction, 
yet,  when  a  right  is  asserted  by  a  na- 
tional bank  under  authority  of  the  law 
of  its  creation,  the  determination  of 
such  right  involves  a  federal  question, 
of  which  a  federal  court  has  jurisdic- 
tion, without  regard  to  citizenship,  if 
the  requisite  amount  is  involved.  Lar- 
abee  v.  Dolley  (C.  C.  1909)  175  Fed. 
365,  order  reversed  Dolley  v.  Abilene 
Nat  Bank,  of  Abilene  (1910)  179  Fed. 
401,  102  C.  C.  A.  607,  32  L.  R.  A.  (N. 
S.)    1065,  and  decree  affirmed  Assaria 

(642) 


State  Bank  of  Assaria  y.  Dolley  (1910) 
31  S.  Ct  189,  219  U.  S.  121,  55  L.  Ed. 
123. 

An  actual  federal  question  must  be 
presented  by  the  record  in  an  action 
against  a  national  bank  before  the  ac- 
tion can  be  removed  by  the  bank  on  the 
ground  that  the  action  arises  under 
the  statutes  or  constitution  of  the  Unit- 
ed States.  Bowers  v.  First  National 
Bank  (C.  C.  1911)  190  Fed.  676. 

An  action  for  money  against  a  natiou- 
al  bank,  whose  corporate  existence  is 
admitted,  is  not  a  suit  arising  under 
the  laws  of  the  United  States.  Ulster 
County  Sav.  Inst  v.  Fourth  Nat  Bank 
(1889)  54  Hun,  638,  8  N.  Y.  Supp.  162. 

As  to  cases  by  or  against  national 
banks,  see  note  under  subdivision  16, 
post 

225. Action     against    agent    to 

wind  up  affairs.— An  action  against  an 
agent  appointed  by  the  shareholders  of 
a  national  bank  to  close  its  affairs  is  a 
suit  which  arises  under  the  laws  of  the 
United  States,  of  which  a  federal  court 
has  jurisdiction.  Snohomish  County  v. 
Puget  Sound  Nat  Bank  (C.  C.  1897) 
81  Fed.  518;  International  Trust  Co.  v. 
Weeks  (C.  C.  1902)  116  Fed.  898,  fol- 
lowing Guarantee  Co.  of  North  Dakota 
v.  Hanway  (1900)  104  Fed.  369,  44 
C.  C.  A.  312,  and  judgment  reversed 
Weeks  v.  International  Trust  Co. 
(1903)  125  Fed.  370,  60  C.  C.  A.  236, 
writ  of  error  dismissed  International 
Trust  Co.  V.  Weeks  (1904)  24  Sup.  Ct 
853,  193  U.  S.  667.  48  L.  Ed.  839. 

The  federal  courts  have  jurisdiction 
of  an  action  brought  against  an  agent 
appointed  to  wind  up  the  affairs  of  the 
bank  under  Act  June  30,  1876,  as 
amended  by  Act  Aug.  3,  1892,  Act 
March  2,  1897,  post,  §  9827,  the  action 
being  based  on  the  fact  that  the  agent 
has  improperly  sold  stock  as  assets  of 
the  defunct  bank.  Guarantee  Co.  of 
North  Dakota  v.  Hanway  (1900).  104 
Fed.  369,  44  C.  C.  A.  312. 

226. Enforcement  of  stockhold- 
er's liability.— Where  a  national  bank  is 
sought  to  be  charged  as  stockholder  in 
another  corporation,  the  averment  in  it£ 
answer  that  the  stock  was  issued  to  it 
"without  authority  of  law"  must  be  con- 
strued as  referring  to  the  law  of  the 
United  States  governing  national  banks, 
and  therefore  raises  a  federal  question. 
California  Nat  Bank  v.  Kennedy  (1897) 
17  Sup.  Ct  831,  167  U.  S.  362,  42  L. 
Ed.  198. 

A  case  arising  under  the  laws  of  the 
United  States,  of  which  a  federal  court 
has  jurisdiction,  was  presented  by  a 
biU  filed  by  the  holder  of  a  nonnego- 
tiable  note,  given  by  a  national  bank 
which  afterwards  went  into  voluntarj 
liquidation,  to  exact  in  behalf  of  him- 
self and  ail  other  creditors  of  the  bank 
the  stockholder's  liability  imposed  by 
former  R.  S.  §  5161.  Wyman  v.  Wal- 
lace (1906)  26  Sup.  Ct  495,  496,  201 
U.  S.  230,  50  li.  Ed.  738;    Frenser  v. 
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Jame  (1906)  2fl  Sup.  Ct  498,  201  U. 
J.  244.  50  L.  Ed.  742;  Poppleton  v. 
tome  (1908)  26  Sup.  Ct  498,  201  U.  S. 
!45,  50  L.  Ed.  743,  affirming  decree 
5eorge  t.  Wallace  (1904)  135  Fed. 
!86,  68C.  C.  A.  40. 

227. Failure  to  transfer  stock  on 

looks. — ^An  action  by  the  assignors  of 
national  bank  stock  against  their  as- 
lignee  to  recover  paymeifts  which  they 
kave  been  compelled  to  make  towards 
he  bank's  liabilities,  owing  to  the  fact 
hat  the  transfer  was  not  properly  reg- 
stered  on  the  bank's  books,  is  not 
nthin  federal  jurisdiction  as  arising 
>ut  of  the  national  banking  act,  that  act 
mposing  no  duty  on  the  assignee  of 
ibares  to  register  his  ownership  for  his 
issignor's  protection.  Lessassier  v. 
vennedy  (1887)  123  U.  S.  521,  8  Sup. 
:t.  244,  31  L.  Ed.  262. 

228. Liability  of  offloera  and  di- 

"ectora.— A  suit  by  a  national  bank 
igainst  its  former  managing  officers  to 
:harge  them  with  losses  sustained  by 
'eason  of  their  having  made  loans  to 
me  individual  in  excess  of  10  per  cent. 
>f  the  capital  stock,  and  other  loans 
without  personal  •  security,  is  one  aris- 
ng  under  the  laws  of  the  United  States. 
National  Bank  of  Commerce  v.  Wade 
:C.  C.  1897)  84  Fed.  10. 

An  action  against  directors  of  a  na- 
ional  bank  for  damages  for  inducing 
he  plaintiff,  by  false  representations 
M>ntained  in  the  reports  made  by  them 
n  accordance  with  the  statutes  and  the 
'egulations  of  the  comptroller  of  the 
^rrency,  to  loan  money  to  the  bank, 
vhich  he  lost  through  its  insolvency, 
Ices  not  present  a  controversy  arising 
mder  the  constitution  or  laws  of  the 
United  States,  of  which  the  federal 
H)urts  have  jurisdiction,  either  original - 
y  or  by  removal.  BaUey  v.  Mosher  (C. 
U.  1896)  74  Fed.  15. 

R.  S.  §  5200,  post,  §  9716,  limits  the 
;otal  liabilities  of  any  person,  firm,  or 
corporation  to  a  national  bank  to  not 
nore  than  one-tenth  of  the  bank's  paid- 
n  capital  stock,  and  R.  S.  §  5239, 
K>Bt,  I  9831,  provides  that  every  direc- 
tor participating  in  or  assenting  to  a 
dolation  of  the  act  shall  be  liable  in  his 
^rsonal  and  individual  capacity  for  all 
lamages  which  the  association  and 
itockholders  or  any  other  person  shall 
iustain  in  consequence  thereof.  Held, 
^t  a  suit  by  a  stockholder  of  a  nation- 
il  bank  for  its  benefit  against  the  bank 
ind  its  officers  having  charge  of  its  as- 
lets  individually,  alleging  that  they  had 
iiade  excessive  loans  of  funds  to  irre- 
sponsible and  insolvent  borrowers  with- 
>ut  adequate  security  in  violation  of  the 
let,  and  that  the  bank  after  proper  no- 
tice and  demand  had  failed  to  bring  the 
iction,  involved  the  construction  of  the 
national  bank  act,  and  was  therefore  a 
luit  arising  under  the  laws  of  the  Unit- 
id  States  of  which  the  federal  courts 
tiad  jurisdiction,  though  there  was  no 
liversity  of  citizenship.     Uuff  v.  Union 


Nat.  Bank  of  Oakland  (C.  C.  1909)  173 
Fed.  333. 

The  United  States  district  court  has 
jurisdiction  of  an  action  by  a  national 
bank  against  its  former  officers  for  a 
loss  caused  by  a  negligent  loaning  of 
the  bank's  funds.  Abbott  v.  National 
Bank  of  Commerce  (1899)  56  P.  376,  20 
Wash.  552,  affirming  judgment  (1890) 
20  S.  Ct  153,  175  U.  S.  409,  44  L.  Ed. 
217. 

229. Suits  by  or  against  receiv- 
ers.— An  action  against  a  receiver  of  a 
national  bank  in  his  official  capacity  is 
one  arising  under  the  laws  of  the  United 
States,  of  which  a  federal  court  has  ju- 
risdiction. Auten  V.  U.  S.  (1899)  19 
Sup.  Ct  628,  634,  174  U.  S.  125,  43  L. 
Ed.  920;  McDonald  v.  State  of  Ne- 
braska (1900)  101  Fed.  171,  41  C.  0. 
A.  278;  Hot  Springs  Independent 
School  Dist  No.  10  v.  First  Nat  Bank 
(C.  C.  1894)  61  Fed.  417. 

An  application  to  secure  the  applica- 
tion to  plaintiff's  claim  against  an  in- 
solvent national  bank  of  funds  in  the 
hands  of  a  receiver  of  the  bank,  ap- 
pointed by  the  comptroller  of  the  cur- 
rency, is  within  the  jurisdiction  of  the 
federal  circuit  court,  as  being  one  "aris- 
ing '  under  the  laws  of  the  United 
States,"  since  the  object  of  the  suit  is 
to  control  the  official  conduct  of  the  re- 
ceiver, appointed  under  the  national 
banking  laws,  and  his  defense  must  rest 
on  the  interpretation  of  those  laws. 
Grant  v.  Spokane  Nat  Bank  (C.  C. 
1891)   47  Fed.  673. 

A  suit  to  compel  the  receiver  of  a 
national  bank  to  pay  a  certain  claim 
out  of  the  bank  assets  is  removable  as 
being  a  suit  arising  under  the  laws  of 
the  United  States.  Hot  Springs  Inde- 
pendent School  Dist  No.  10  v.  First 
Nat  Bank  (C.  C.  1894)  61  Fjd.  417. 

A  suit,  brought  against  the  receiver 
of  an  insolvent  national  bank,  as  such, 
to  establish  a  claim  of  the  plaintiff  as 
a  depositor  in  the  bank,  is  a  case  aris- 
ing under  the  laws  of  the  United  States, 
of  which  the  United  States  circuit  court 
has  jurisdiction,  irrespective  of  the  cit- 
izenship of  the  parties.  Bartley  v. 
Hayden  (C.  C.  1896)  74  Fed.  913. 

230.  — .  Suit    on    officer's    bond.— A 

suit  on  the  official  bond  of  the  cashier 
of  a  national  bank,  conditioned  for  the 
faithful  performance  of  the  duties 
thereof  "according  to  law  and  the  by- 
laws" of  the  bank,  involves  a  federal 
question,  and  is  maintainable  in  a  fed- 
eral court,  irrespective  of  the  citizen- 
ship of  the  parties.  Walker  v.  Windsor 
Nat  Bank  (1893)  56  Fed.  76,  5  C.  C.  A. 
421. 

23 1 . Taxation  of  aliares.— An  ac- 
tion to  enforce  a  right  conferred  by  R. 
S.  §  5219,  post,  §  9784,  regarding  the 
taxation  of  property  in  the  shares  of 
national  banking  associations,  is  a  suit 
arising  "under  the  laws  of  the  United 
States."     Stanley   v.  Board   of  Sup'rs 
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of   Albany  Co.    (C.    C.   1881)    6    Fed. 
561. 

A  bill  to  enjoin  the  collection  of  taxes 
assessed  against  a  national  bank  and 
against  the  stockholders  on  their  shares, 
on  the  grounds  that  the  taxation  was 
double,  that  the  stockholders  were  not 
allowed  to  set  off  debts  against  the  val- 
uation of  their  shares,  and  that  the 
board  of  equalization  illegally  increased 
the  assessment,  raises  the  federal  ques- 
tion of  the  validity  of  the  tax,  under  R. 
S.  §  5219,  post,  §  9784,  prescribing  the 
method  in  which  national  bank  shares 
may  be  taxed.  Sioux  Falls  Nat.  Bank 
V.  Swenson  (C.  C.  1892)  48  Fed.  621; 
Dakota  Nat.  Bank  v.  Same,  Id.  626. 

232.  Actions  by  or  against  receivers 
appointed  by  federal  courts.— An  action 
involving  the  acts  and  rights  of  a  re- 
ceiver appointed  by  a  federal  court 
arises  under  the  laws  of  the  United 
States,  and  is  within  the  jurisdiction 
of  a  federal  court.  Keihl  v.  City  of 
South  Bend  (1896)  76  Fed.  921,  22  C. 
C.  A.  618,  36  L.  R.  A.  228;  Sullivan  v. 
Swain  (C.  C.  1899)  96  Fed.  259. 

The  mere  order  of  a  federal  court  ap- 
pointing a  receiver  on  a  creditor's  bill 
does  not  enable  the  receiver  to  invoke 
federal  jurisdiction  apart  from  the  ju- 
risdiction in  a  creditor's  suit,  where  his 
action  did  not  originate  in  the  order  of 
appointment,  and  did  not  depend  on  as- 
signments to  him  by  the  debtor,  and 
where  no  right  under  virtue  of  the  ap- 
pointment or  assignment  is  alleged  to 
have  been  denied.  Pope  v.  Louisville, 
N.  A.  &  C.  Ry.  Co.  (1899)  19  Sup.  Ct 
500,  502,  173  U.  S.  573,  43  L.  Ed.  814. 

An  action  against  a  receiver  of  a 
state  corporation  does  not  arise  under 
the  Constitution  and  laws  of  the  Unit- 
ed States  merely  because  the  receiver 
was  appointed  by  a  federal  court.  Ru- 
ral Hoiife  Tel.  Co.  v.  Powers  (C.  C. 
1910)  176  Fed.  986. 

A  petition  against  a  railroad  company  ' 
in  the  possession  of  a  receiver  appoint- 
ed by  the  federal  court  to  quiet  plain- 
tiff's title  or  to  declare  a  forfeiture  in 
his  favor  to  certain  realty,  color  of  title 
to  which  is  vested  in  the  railroad  com- 
pany, and  the  legal  custody  of  which 
without  any  other  title  or  interest  is 
held  by  the  receiver,  presents  no  fed- 
eral question.  The  title  was  in  the  rail- 
road company  if  not  forfeited,  and  in 
plaintiff  if  it  was  forfeited,  and  was 
not  in  the  receiver.  Monnett  v.  Colum- 
bus, S.  &  H.  Ry.  Co.  (1904)  26  Ohio 
Cir.  Ct.  R.  469. 

A  petition  against  a  railroad  com- 
pany in  the  possession  of  a  receiver  un- 
der appointment  of  a  federal  court  for 
the  cancellation  of  certain  writings  al- 
leged to  have  been  fraudulently  obtain- 
ed from  plaintiff  by  the  receiver  involv- 
ed no  federal  question.    Id. 

233.  Actions  by  or  against  United 
States  office r8.-^ee,  also,  post,  subdi- 
vision 20,  and  notes  thereunder. 

The  federal  courts  have  jurisdiction 
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of  suits  in  the  name  of  the  postmaster 
general  on  bonds  given  to  him  by  a 
deputy  postmaster  for  the  faithful  per- 
formance of  his  duty.  Postmaster  Gen- 
eral V.  Early  (1827)  12  Wheat  136.  6 
L.  Ed.  577. 

A  suit  on  the  bond  of  a  derk  of  a 
court  of  the  United  States,  which  de- 
pends upon  the  scope  and  effect  of  the 
bond  and  the*  meaning  of  the  statutes 
in  conformity  with  which  it  was  given, 
is  a  suit  arising  under  the  laws  of  the 
United  States,  of  which  a  federal  court 
has  original  jurisdiction  without  diversi- 
ty of  citizenship.  Howard  v.  U.  S. 
(1902)  22  Sup.  Ct  543,  546,  184  U.  S. 
676,  46  L.  Ed.  754. 

In  an  action  against  the  marshal  of 
the  United  States  court  for  trespass  in 
seizing,  under  writs  of  attachment  from 
the  United  States  court,  certain  goods 
belonging  to  plaintiffs,  where  the  mar- 
shal justifies  under  process  from  such 
court,  the  validity  and  effect  of  such 
process  must  be  setUed  by  laws  of  the 
United  States  in  reference  thereto.  El- 
Us  V.  Norton  (C.  C.  1883)  16  Fed.  4, 

An  action  of  trespass  against  a  Unit- 
ed States  marshal,  where  a  part  of  the 
plaintiff's  case  is  to  make  the  marshal 
liable  for  the  acts  of  bis  deputy,  and  a 
part  of  the  defense  is  justification  un- 
der process  from  a  United  States  court, 
arises  under  the  laws  of  the  United^ 
States,  and  must  be  tested  by  such* 
laws.    Id. 

Where  a  United  States  marshal,  un- 
der an  execution  from  a  federal  court, 
wrongfully  takes  possession  of  real  es- 
tate, a  federal  court  has  jurisdiction  of 
a  suit  to  redress  the  wrong.  Front  St 
Cable  Ry.  Co.  v.  Drake  (O.  C.  1895)  65 
Fed.  539. 

A  federal  court  has  original  jurisdic- 
tion of  an  action  against  a  collector  of 
internal  revenue,  growing  out  of  the  ad- 
ministration of  his  office,  only  on  the 
ground  of  diversity  of  citizenship,  and 
where  the  requisite  jurisdictional 
amount  is  involved.  Cincinnati  Brew- 
ing Co.  v.  Bettman  (C.  C.  1900)  102 
Fed.  16. 

An  action  to  recover  damages  for  the 
illegal  arrest  and  imprisonment  of  the 
plaintiff  under  the  laws  of  the  state, 
where  the  claimed  illegality  is  based 
upon  allegations  that  plaintiff  is  a  tri- 
bal Indian,  and  not  subject  to  state  ju- 
risdiction, and  that  defendants,  in  in- 
stituting the  prosecution  against  him, 
acted  in  their  official  capacity  as  Indian 
agent  and  Indian  school  superintendent, 
respectively,  of  the  United  States,  in- 
volves the  construction  of  the  laws  and 
treaties  of  the  United  States,  and  is  of 
federal  cognizance.  Peters  ▼.  Malin 
(C.  C.  1900)  104  Fed.  849. 

That  the  defendant  was  an  officer  of 
the  United  States  and  claimed  to  have 
been  acting  under  an  act  of  Congress  in 
doing  the  acts  complained  of  did  not 
give  a  federal  court  original  jurisdic- 
tion under  Judiciary  Act  March  3,  1887, 
|§  1,  2.    City  of  Stanfield  ▼.  UmatUls 
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River  Water  Users'  Ass'n  (C.  C.  1911) 
192  Fed.  596. 

An  arrest,  by  order  of  the  president, 
of  a  person  not  subject  to  military  law, 
is  not  warranted  by  law,  so  far  as  to 
give  the  federal  courts  jurisdiction  of  a 
case  arising  thereupon.  Jones  v.  Se- 
ward (N.  Y.  1863)  40  Barb.  563. 

234,  235.  Actions  on  bonds  of  govern- 
ment contractors.— An  action  on  bond 
under  post,  §  6923,  is  within  this  provi- 
sion. MuUin  V.  U.  S.  (1901)  109  Fed. 
817,  48  C.  C.  A.  677,  writ  of  error  dis- 
missed Fidelity  &  Deposit  Co.  of  Mary- 
land V.  U.  S.  (1902)  22  Sup.  Ct.  940,  46 
L.  Ed.  1266. 

An  action  by  the  United  States  on  re- 
lation of  a  materialman  against  a  gov- 
ernment contractor  and  a  surety  to  re- 
cover on  the  contractor's  bond  to  the 
government,  as  required  by  Act  Aug. 
13.  1894,  c.  280,  §  1,  28  Stat.  278,  for 
materials  furnished  to  enable  him  to 
perform  the  contract,  constituted  a  case 
arising  under  the  Constitution  or  laws 
of  the  United  States,  and  was  therefore 
within  the  jurisdiction  of  the  federal 
courts,  as  provided  by  Act  March  3, 
1875,  as  amended  by  Act  March  3, 1887, 
and  corrected  by  Act  Aug.  13,  1888,  c 
866,  §  1,  25  Stat.  433.  U.  S.  v.  Axman 
(C.  C.  1906)  152  Fed.  816. 

236.  Obstruction  of  the  maiis.— To 
constitute  a  knowing  and  willful  ob- 
struction of  the  passage  of  the  mails, 
or  of  a  vehicle,  horse,  or  carrier  carry- 
ing the  same,  which  is  prohibited  by 
R.  S.  §  3995,  post,  §  10371,  the  act 
must  be  in  itself  unlawful.  The  refusal 
of  persons  operating  a  toll  road,  under 
a  franchise  which  does  not  exempt  mail 
carriers  from  payment  of  toll  thereon, 
to  permit  a  mail  carrier  to  pass  their 
gates  without  payment  of  toll,  is  not 
unlawful,  or  within  such  section,  so  as 
to  sustain  the  jurisdiction  of  a  federal 
court  over  a  suit  by  the  mail  contractor 
for  an  injunction  and  damages,  on  the 
ground  that  it  involves  a  federal  ques- 
tion. Harper  v.  Endert  (C.  C.  1900) 
103  Fed.  911. 

237.  Bankrupt  estates d— Under  Bank- 
ruptcy Act  1867,  c.  176,  §  2  (R.  S.  § 
4979),  conferring  upon  United  States 
circuit  courts  general  jurisdiction  of 
bankruptcy  proceedings,  a  circuit  court 
of  the  United  States  had,  regardless  of 
the  citizenship  of  the  parties,  jurisdic- 
tion of  a  suit  against  an  assignee  in 
bankruptcy  brought  by  any  person 
claiming  an  adverse  interest  in  any 
part  of  the  assets  transferable  to  or 
vested  in  the  assignee.  Burbank  v. 
Bigelow  (1875)  92  U.  S.  179,  23  L.  Ed. 
542. 

A  suit  arises  under  the  laws  of  the 
United  States  when  brought  by  per- 
sons not  parties  to  a  bankruptcy  pro- 
ceeding in  opposition  to  the  adjudica- 
tion and  appointment  of  trustees  there- 
in, and  to  have  the  trustees  restrained 
from  prosecuting  an  equity  suit  against 


them  in  a  state  court.  Hull  v.  Burr 
(1914)  34  Sup.  Ct.  892,  234  U.  S.  712, 
58  L.  Ed.  1557,  affirming  decree  (1913) 
206  Fed.  1,  124  C.  C.  A.  135. 

A  bill  by  an  assignee  in  bankruptcy  to 
set  aside  a  fraudulent  conveyance  by 
the  bankrupt  is  a  case  arising  under  the 
constitution  and  laws  of  the  United 
States,  of  which  the  federal  courts  have 
jurisdiction,  irrespective  of  the  citizen- 
ship of  the  parties.  Wool  ridge  v.  Mc- 
Kenna  (C.  C.  1881)  8  Fed.  650. 

238.  Indians  and   Indian  lands.~The 

claim  that  grazing  cattle  owned  by  a 
Jesuit  society  are  exempt  from  state 
taxation,  based  either  upon  the  theory 
that,  because  the  income  of  the  society 
was  devoted  to  the  charitable  work  of 
improving  and  educating  the  Indians  on 
the  Flathead  reservation,  in  Montana, 
the  entire  beneficial  use  or  ownership 
of  the  property  taxed  was  in  tribal  In- 
dians, or  upon  the  ground  that  the  fed- 
eral government,  by  permitting  and  ap- 
proving the  work  of  the  society,  and 
by  aiding  it  from  time  to  time  by  mak- 
ing appropriations  in  its  behalf,  had 
constituted  it  one  of  the  agencies  to 
carry  out  its  obligation  to  the  Indians, 
is  too  clearly  lacking  in  merit  to  confer 
jurisdiction  on  a  federal  court.  Mon- 
tana Catholic  'Missions  v.  Missoula 
County  (1906)  26  Sup.  Ct  197,  200  U. 
S.  118,  50  L.  Ed.  398. 

State  courts  were  not  given  jurisdic- 
tion of  controversies  necessarily  in- 
volving a  determination  of  the  title, 
and,  incidentally,  of  the  right  to  the 
possession  of  Indian  allotments  while 
the  same  were  held  in  trust  by  the 
United  States,  by  the  provision  of  Act 
Aug.  15,  1894,  c.  290,  28  Stat.  286,  del- 
egating to  the  federal  Circuit  Courts 
the  power  to  determine  such  questions, 
since  the  purpose  of  that  act  to  continue 
the  exclusive  federal  control  over  dis- 
putes concerning  allotments  which, 
prior  to  that  act,  could  only  have  been 
decided  by  the  Secretary  of  the  Interi- 
or, is  manifested  by  its  provision  that  a 
judgment  or  decree  in  any  such  contro- 
versy shall  be  certified  by  the  court  to 
the  Secretary  of  the  Interior,  and  by 
the  provision  of  Act  Feb.  6,  1901,  c. 
217,  31  Stat.  760,  that  in  such  suits  "the 
parties  thereto  shall  be  the  claimant  as 
plaintiff  and  the  United  States  as  par- 
ty defendant."  McKay  v.  Kalyton 
(1907)  27  Sup.  Ct.  346,  204  U.  S.  458, 
51  L.  Ed.  566,  reversing  judgment  Kaly- 
ton V.  Kalyton  (1903)  74  P.  491,  45 
Or.  116. 

Allegations  in  an  action  of  ejectment 
that  defendants  were  asserting  owner- 
ship under  a  certain  deed,  which  was 
void  under  congressional  legislation  re- 
stricting alienation  of  lands  allotted  to 
the  Choctaw  and  Chickasaw  Indians, 
does  not  present  a  case  arising  under 
the  laws  of  the  United  States  of  which 
a  federal  Circuit  Court  has  jurisdic- 
tion. Taylor  v.  Anderson  (1914)  IH 
Sup.  Ct  724,  234  U.  S.  74,  58  L.  Ed. 
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121S,  affirming  judgment  (C.  C.  1911) 
197  Fed.  383, 

It  is  a.  federal  question  whether,  by 
force  of  tbe  ordioance  of  1787,  and  of 
trtattes  whh  the  Miami  Indians,  cer- 
tain lauds  in  the  possession  and  own- 
er&hi|>  of  a  Miami  chief  and  his  de- 
scendants are  exempt  from  taxation. 
Wau-pe-man-qua  v.  Aldrich  (C.  O. 
1886)  28  Fed.  489. 

An  action  by  a  tribal  Indian,  living  on 
a  reeer\ration,  to  recover  damages  for 
hi  a  arrest  by  defendants  for  violation  of 
a  state  statute,  on  the  ground  that  such 
statute  was  not  applicable  to  the  plain- 
tiff, involves  a  t^oustruction  of  the  laws 
and  treaties  of  the  United  States,  and  is 
of  federal  cogutKance.  Y-ta-tah-wah  v. 
Itelioek  (C.  C  1900)  105  Fed.  257. 

An  action  by  a  tribal  Indian  against 
the  agent  of  bis  tribe  for  causing  plain- 
lifTs  arreat  upon  a  false  charge  of  vio- 
la tiog  the  laws  of  the  United  States 
and  for  fraudulently  securing  his  con- 
vittlon,  the  iftsue  being  whether  plain- 
tifli  waB  in  fat^t;  guilty  of  the  offense 
i  barged,  ih  one  arising  under  the  laws 
of  the  United  Elates,  of  which  a  fed- 
oral  1  niirt  litis  jurisdiction.  Ma-ka-ta- 
wah-nmi'twa  v.  Rebok  (C.  C.  1901)  111 
Fed.  12. 

The  foundation  of  an  action  for  false 
imprisoimumt  is  the  fact  that  such  im- 
prisonment waa  brought  about  by  the 
issuance  und  enforcement  of  void  or  ir- 
regular i>rot*eP8;  and  where  the  plaintiff 
is  a  tribal  Indian,  and  the  wrong  com- 
rilaitted  of  m  his  arrest  and  imprison- 
ment under  process  issued  by  a  state 
court,  for  the  violation  of  a  state  law 
to  which  it  is  alleged  he  was  not  sub- 
ject, the  issue  whether  such  process 
was  void  or  not  depends  primarily  up- 
on {Questions  arising  under  the  laws  and 
treaties  of  tbe  United  States,  and  a  fed- 
eral coart  baa  jurisdiction  of  the  ac- 
tion. Pt^ters  V.  ilVIalin  (C.  C.  1901)  111 
Fed.  244. 

AJlegatton  in  ejectment  to  recover 
certain  land  that  it  was  part  of  an  In- 
dian a  Hot  men  t«  nnd  subject  to  Act  July 
1,  1902t  held  insuflBdent  to  show  that 
the  const ruetioo  of  the  act  would  come 
XD  quesdoEi,  and  to  establish  federal 
jurkdictioh  on  ihat  ground.  Taylor  v. 
-Andi^rson  (C.  C.  1911)  197  Fed.  383. 

239,240.  Federal  procedurOd— Suit  on 

supcrserleas  bond  given  under  It.  S.  f§ 
HHW,  ItXJT,  poHt,  §§  1660,  1666,  to  su- 
persede judgment  in  action  for  breach 
of  contract  pending  writ  of  error,  aris- 
es out  of  the  laws  of  the  United  States 
>vithin  thiii  section.  American  Surety 
Co.  of  New  York  v.  Schultz  (1915)  35 
Hup.  Ct  5:!G,  237  U.  S.  159,  59  L.  Ed. 
S92. 

Action  to  enforce  liability  on  a  bond 
in  a  proceediug  in  a  federal  court  arises 
under  the  law;^  of  the  United  States,  of 
which  a  United  States  court  has  juris- 
diction. American  Surety  Co.  of  New 
York  V.  Schultz  (1915)  223  Fed.  280, 
138  C.  C.  A.  522, 
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A  supersedeas  bond  is  an  indemnity 
given  pursuant  to  federal  law,  and  the 
rights  of  the  parties  depend  on  a  law 
of  the  United  States,  governing  jaris- 
diction  of  federal  courts.     Id. 

The  laws  of  a  state  respecting  the 
enforcement  of  judgments,  adopted, 
pursuant  to  R.  S.  §  916,  post,  $  1540, 
by  a  rule  of  the  federal  district  court 
for  the  government  of  judgment  liens 
of  such  court,  and  for  the  guidance  of 
the  marshal  in  levying  executions,  de- 
rive their  force  from  the  United  States, 
and  not  from  the  state;  and  a  suit  in- 
volving the  question  whether  or  not  the 
marshal's  proceedings  in  levying  an  ex- 
ecution issued  out  of  the  federal  court 
were  in  conformity  with  such  rule  is  a 
question  arising  under  the  laws  of  the 
United  States,  and  cognizable  by  the 
federal  courts.  Sowles  v.  Witters  (C. 
C.  1891)  46  Fed.  497. 

An  action  on  an  attachment  bond  ex- 
ecuted in  a  suit  pending  in  a  nationa) 
court  presents  a  federal  question,  with- 
in the  meaning  of  the  judiciary  act:  the 
effect  of  R.  S.  §  915,  post,  §  1539,  giv 
ing  the  same  remedies  by  attachment  ii 
common-law  causes  in  the  circuit  anc 
district  courts  as  are  provided  by  tb( 
laws  of  tbe  state  in  which  such  court 
are  held,  being  to  make  the  state  stat 
utes  in  that  regard  laws  of  the  Unites 
States.  Files  v.  Davis  (C.  C.  1902)  11 
Fed.  465. 

241.  Pieadlngd— A  mere  averment  tha 
the  action  arises  out  of  a  law  of  th 
United  States  is  insuflScient  to  confer  jv 
risdiction;  the  facts  showing  it  must  b 
stated.  Dowell  v.  Griswold  (0.  ( 
1877)  Fed.  Cas.  No.  4,041. 

An  averment  that  the  action  involve 
the  "construction  and  consideration  ( 
the  laws  of  the  United  States  on  t\ 
subject  of  mines  and  mining,  and  tl 
validity  and  title  to  mining  claims  o< 
curring  and  arising  thereunder,"  he 
insufficient  to  show  a  cause  of  actic 
aiising  under  the  laws  of  the  Unit4 
States.  The  complaint  must  state  the 
M  a  controversy  between  the  parties  i 
to  the  meaning  and  effect  of  those  law 
It  is  not  sufficient  that  the  right  to  r 
cover  is  based  upon  an  act  of  congrref 
Holland  v.  Ryan  (0.  C.  1883)  1 
Fed.  1. 

(D)  Cases  arising  under  treaties 

See,  also.  Const  art  3,  §  2,  cL  1,  a 
notes  thereunder. 

242.  Rights  involved.— A  party  11 
gant  must  claim  title  under  the  trea 
himself.  It  is  not  enough  that 
claims  it  for  a  stranger  in  order  to  < 
feat  the  title  set  up  by  the  other  pi 
ty.  Verden  v.  Coleman  (1861)  66  U. 
(1  Black)  472,  17  L.  Ed.  161. 

A  case  arising  from  or  growinf:   c 
of   a   treaty   involves   rights   given 
protected  by  the  treaty.     U.  S.   v.  C 
Settlers   (1893)   13  Sup.  Ct  650.   e( 
148  U.  S.  427,  37  L.  Ed.  509. 

When  both  parties  claim  under  M^ 
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ican  grrants,  confirmed  and  patented  by 
the  United   States  in  accordance  with 
the  provisions  of  the  treaty  of  Guada- 
lupe Hidalgo,   and   the   controversy  is 
only  as  to  what  were  the  rights  thus 
granted  and  confirmed,  the  suit  is  not 
one  arising  under  said  treaty,  so  as  to 
confer  jurisdiction  on  a  federal  court. 
Crystal  Springs  Land  &  Water  Co.  v. 
City  of  Los  Angeles  (C.  C.  1897)  82  Fed. 
114,  affirmed  (1900)  20  S.  Ct.  573,  177 
U.  S.  169,  44  L.  Ed.  720. 

A  suit  to  establish  water  rights  con- 
nected with  lands  included  in  a  grant 
from  the  Mexican  government,  which 
rights  are  claimed  to  be  within  the  pro- 
tection of  the  treaty  with  Mexico,  is 
held  to  involve  no  federal  question  for 
the  purpose  of  giving  jurisdiction  to  the 
federal  courts.  Crystal  Springs  Land 
&  Water  Co.  v.  City  of  Los  Angeles 
(1900)  20  S.  Ct  573,  177  U.  S.  169,  44 
Ij.  Ed.  720,  affirming  decree  (C.  C 
1897)  82  Fed.  114. 

243.  Confiscation  of  property^— Where 
the  question  is  whether  a  confiscation 
of  the  property  of  British  subjects,  un- 
der a  state  law,  was  complete  before 
the  treaty  of  peace  of  1783,  the  courts 
of  the  United  States  have  jurisdiction. 
Smith  V.  Maryland  (1810)  10  U.  S.  (6 
Cranch)  288,  3  L.  Ed.  225. 

244.  Indian  treaties.— It  is  a  federal 
question  whether,  by  force  of  the  ordi- 
nance of  1787,  and  of  treaties  with  the 
Miami  Indians,  certain  lands  in  the  pos- 
session and  ownership  of  a  Miami  chief 
And  his  descendants  are  exempt  from 
taxation.  Wau-pe-man-qua  v.  Aldrich 
<C.  C.  1886)  28  Fed.  489. 

.245.  Land  grants.— If  a  defendant  in 

Ejectment  set  up  an  outstanding  title 

jB  B.  British  subject,  which  he  contends 

yy  j!?r^tected  by  the  treaty  of  1794,  and 

Auat    ^^*  ^tl®  is   therefore  out  of  the 

^^%:f%^^,  this  is  not  a  case  arising  un- 

^*p^    the  treaty,  but,  if  the  British  sub- 

.^<r«  in   whom  the  outstanding  title  was 

gtipposed  to  have  vested  or  if  his  heirs 

li^a  <^lainied  the  land,  it  would  have  been 

*     ^^^«o    under   the   treaty.     Owings  v. 

J'c^rwood    (1809)   9  U.   S.   (5  Cranch  i 

^-    3    X.  Ed.  120. 

^.^^^^  Action  setting  up  a  claim  to  land 
^_^  ^onie  within  the  jurisdiction  of  the 
de?^*"^^  courts,  if  the  title  set  up  by  the 
v^  ^*^<i^.nt8  was  in  any  way  protected 
^5-  *«^«aty  of  the  United  States.  City 
^  ST^"*^  Orleans  v.  De  Armas  (1835)  34 

^^-  C59  Pet)  224,  9  L.  Ed.  109. 
jjg^j.  ^"*^ait  to  establish  water  rights  con- 
faoi^^^^  with  lands  included  in  a  grant 
to^^  ^^e  Mexican  government  claimed 
,,j^!^  ^^^'^"^  *^®  protection  of  the  treaty 
J^^^^exico  held  to  involve  no  federal 
the^^^^^  so  as  to  give  jurisdiction  to 
T._^*^<ieral    courts.      Crystal    Springs 


Crystal    Springs 

(Ittevv      ^   Water   Co.    v.    Los    Angeles 

iir^>        20   Sup.   Ct  573,   177  U.   S. 

'^^r  L.  Ed.  720. 
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the  provisions  of  the  treaty  of  Guada- 
lupe Hidalgo,  and  the  controversy  is 
oiAy  as  to  what  were  the  rights  thus 
granted  and  confirmed,  the  suit  is  not 
one  arising  under  said  treaty,  so  as  to 
confer  jurisdiction  on  a  federal  court 
Crystal  Springs  Land  &  Water  Co.  v. 
City  of  Los  Angeles  (C.  C.  1897)  82 
Fed.  114. 

An  action  in  ejectment  to  recover 
land  claimed  under  a  Spanish  grant 
protected  by  the  Louisiana  purchase 
treaty  and  subsequent  confirmatory 
acts  of  Congress,  does  not  involve  the 
effect  or  validity  of  a  treaty  or  law  of 
the  United  States  to  confer  jurisdic- 
tion on  a  federal  court  on  that  ground, 
where  it  appears  from  the  petition  that 
plaintiff's  rights  depend  solely  upon 
questions  of  fact  as  to  whether  the 
land  in  suit  was  within  the  boundaries 
of  the  original  grant,  or  was  occupied 
by  his  grantors  at  the  time  necessary 
to  bring  it  within  the  provisions  of  the 
confirmatory  acts.  Joy  v.  City  of  St 
Louis  (C.  C.  1903)  122  Fed.  524,  order 
affirmed  (1906)  26  S.  Ct  478,  201  U. 
S.  332,  50  L.  Ed.  776. 

246.  War  ciaims.— A  claim  of  a  citi- 
zen of  France  against  the  United  States 
for  cotton  taken  during  the  civil  war 
was,  under  a  treaty  between  the  two 
nations,  submitted  to  a  commission  for 
adjudication,  by  his  widow  and  admin- 
istratrix. Held  that,  after  the  commis- 
sion has  passed  upon  the  claim,  it  is  no 
longer  a  "war  claim,"  and  the  district 
court  has  jurisdiction  of  an  action  for 
its  recovery,  Bodemuller  v.  U,  S.  (D. 
C.  1889)  39  Fed.  437. 

247.  Pieadlng. — ^A  complaint  in  eject- 
ment against  private  individuals,  which 
alleges  that  plaintiff  was  ousted  in  vio- 
lation of  Const  U.  S.  Amend.  5  and  of 
the  provision  of  the  treaty  with  France 
of  October  21,  1803,  for  the  protection 
of  the  inhabitants  of  the  territory  ced- 
ed in  the  enjoyment  of  their  property, 
does  not  show  a  cause  arising  under 
the  Constitution  or  a  treaty  of  the  Unit- 
ed States,  where  no  right,  title,  priv- 
ilege, or  immunity  is  asserted  as  deriv- 
ed from  the  Constitution  or  treaty,  as 
against  the  defendants,  and  it  is  not 
charged  that  they  took  possession  by 
direction  of  the  United  States  govern- 
ment Filhiol  V.  Maurice  (1902)  22 
Sup.  Ct  560,  561,  185  U.  S.  108,  46  L. 
Ed.  827. 

Allegations  in  a  bill  to  quiet  title  that 
defendant's  adverse  claims  are  based 
upon  an  erroneous  construction  of  the 
Treaty  of  Guadalupe  Hidalgo  (9  Stat. 
922),  and  Act  March  3,  1851,  c.  41,  9 
Stat  631,  creating  a  board  of  land 
commissioners,  held  not  to  present  a 
federal  question.  Devine  v.  Los  An- 
geles (1906)  26  Sup.  Ct  652,  202  U. 
S.  313,  50  L.  Ed.  1046. 

Averments  in  a  complaint  in  eject- 
ment that  defendant's  possession  rests 
upon  an  infraction  by  the  United  States 
of  its  treaty  obligations,  and   upon  a 
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taking  of  private  property  for  public 
use  without  just  compensation,  do  not 
bring  the  case  within  the  jurisdicti^ 
of  a  federal  circuit  court,  where  the 
averments  respecting  plaintiff's  title 
disclose  no  case  within  the  jurisdiction 
of  that  court  Filhiol  v.  Tomey  (1904) 
24  Sup.  Ct  698,  699,  194  U.  S.  356, 
48  L.  Ed.  1014. 

Allegations  in  a  bill  to  quiet  title, 
framed  under  Code  Civ.  Proc.  Cal.  § 
738,  that  defendant's  adverse  claims 
are  based  upon  an  erroneous  construc- 
tion of  Treaty  of  Guadalupe  Hidalgo  (9 
Stat.  922),  and  Act  March  3,  1851,  c. 
41,  9  Stat.  631,  and  upon  certain  enu- 
merated acts  of  the  California  Legisla- 
ture, and  ordinances  and  charters  of 
the  city  of  Los  Angeles,  adopted  and 
approved  in  pursuance  of  such  con- 
struction, do  not  present  a  case  arising 
imder  the  federal  Constitution,  laws,  or 
treaties,  of  which  a  federal  court  has 
jurisdiction  without  diversity  of  citi- 
zenship. Devine  v.  Los  Angeles  (1906) 
26  Sup.  Ct.  652,  657,  202  U.  S.  313,  50 
L.  Ed.  1046. 

VI.  SUITS    BETWEEN    CITIZENS 
OF    DIFFERENT   STATES 

(A)  Diversity  of  citizenship  as  jurisdic- 
tional ground 
As  to  what  constitutes  citizenship  and 
its  acquisition  or  change,  see  notes  un- 
der Const,  art  3,  §  2,  cL  1. 

248.  In  generaJd^A  grantee  of  land 
who  had  agreed  to  pay  certain  notes  of 
the  grantor,  secured  by  mortgage  on 
the  land,  failed  to  perform  his  agree- 
ment; whereupon  an  execution  issued 
on  the  mortgage,  which  the  heirs  of  the 
grantor  were  obliged  to  pay.  The  gran- 
tor and  grantee  were  citizens  of  Louisi- 
ana, and  all  the  heirs  of  the  grantor 
were  either  aliens  or  citizens  of  another 
state.  Held,  that  said  heirs  might  main- 
tain an  action  against  the  grantee,  in 
the  circuit  court  of  the  United  States 
for  Louisiana,  for  the  breach  of  the 
agreement  Weems  v.  George  (1851) 
13  How.  190,  14  L.  Ed.  108. 

The  courts  of  the  United  States  have 
jurisdiction  of  a  suit  against  a  trustee 
appointed  by  a  state  court  to  liquidate 
the  affairs  of  a  corporation  of  the  state, 
brought  by  nonresident  stockholders 
against  the  trustee  and  resident  stock- 
holders; the  nonresident  stockholders 
owning  a  fifth  part  of  the  capital  stock 
of  the  corporation  and  suing  for  them- 
selves and  such  of  the  stockholders  as 
were  not  citizens.  Bacon  v.  Robertson 
(1855)  18  How.  480,  488,  15  L.  Ed.  499. 
The  theory  on  which  jurisdiction  is 
conferred  on  the  courts  of  the  United 
States  in  controversies  between  citi- 
zens of  different  states  has  its  foun- 
dation in  the  supposition  that  possibly 
the  state  tribunal  may  not  be  impartial 
between  its  own  citizens  and  nonresi- 
dents. Pease  v.  Peck  (1855)  18  How. 
595,  599,  15  L.  Ed.  518. 
This  section  gives  jurisdiction  over 
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controversies  between  citizens  of  di 
ferent  states.  Brown  v.  Keene  (183^ 
8  Pet  112,  115.  8  L.  Ed.  885;  Bak. 
V.  Morton  (1870)  12  WalL  150,  15 
20  L.  Ed.  262;  Hayden  v.  Drury  (( 
C.  1880)  3  Fed.  782,  786  (reverse 
[1884]  4  Sup.  Ct  405,  111  U.  S.  22 
28  L.  Ed.  408);  Tiffany  v.  Wilce  (C.  ( 
1888)  34  Fed.  230;  Hubbard  v.  Ch 
cago.  M.  &  St  P.  Ry.  Co.  (C.  C.  191( 
176  Fed.  994;  Murdock  v.  Martin  (C.  i 
1910)  178  Fed.  307;  Van  Brimmer 
Texas  &  P.  Ry.  Co.  (C.  C.  1911)  U 
Fed.  394. 

A  federal  court  has  jurisdiction  o 
the  ground  of  diversity  of  citizenshi 
where  the  parties  designated  in  the  bi 
as  plaintiffs  and  defendants  are  r( 
spectively  citizens  of  different  statei 
and  nothing  appears  from  the  bill  whic 
requires  their  rearrangement  LfOose  ^ 
Hartford  Pulp  Plaster  Corp.  (C.  C 
1908)  159  Fed.  318;  Reich  v.  Tennes 
see  Copper  Co.  (D.  C.  1913)  209  Fe( 
880. 

Two  citizens  of  different  states  ma 
maintain  an  action  against  a  citizen  c 
a  third  state  in  the  federal  court  for  th 
district  of  the  latter's  residence.  Swee 
ney  v.  Carter  Oil  Co.  (1905)  26  Suf 
Ct  55,  56,  199  U.  S.  252,  50  L.  Ec 
178. 

The  requisite  diversity  of  dtizensbii 
exists  where  the  plaintiff,  a  citizen  o 
Iowa,  sues  a  citizen  of  New  York  am 
two  citizens  of  Colorado  in  the  federa 
court  of  the  latter  state.  Schiffer  \ 
Anderson  (1906)  146  Fed.  457,  76  C 
C.  A.  667. 

The  federal  court  has  jurisdiction  u 
equity  in  the  district  of  Maine,  over  j 
respondent,  a  citizen  of  New  Ham]> 
shire,  found  in  its  district,  and  then 
served  with  process,  when  all  the  or 
ators  are  citizens  of  other  states,  am 
all  the  other  respondents  are  citizeui 
of  Maine.  Wiggins  v.  European  &  N 
A.  Ry.  Co.  (C.  C.  1868)  Fed.  Cas.  No 
17,626. 

A  federal  court  has  jurisdiction  of  i 
suit  by  a  nonresident,  where  some  oJ 
defendants  reside  in  the  state  where  the 
suit  is  brought,  and  other  defendant! 
reside  in  other  states,  where  the  lattei 
appear  and  submit  to  the  jurisdiction 
Act  Feb.  28,  1839,  §  1.  Pond  v.  Ver- 
mont  Val.  R.  Co.  (C.  C.  1874)  Fed. 
Cas.  No.  11,265. 

An  Illinois  corporation  brought  suit  in 
the  United  States  court  for  the  dis- 
trict of  Minnesota  against  S.,  F.  &  Co., 
a  firm  composed  of  citizens  of  the  state 
of  Illinois,  and  their  agents,  Y.  &  H., 
who  were  citizens  of  the  state  of  Min- 
nesota, to  restrain  them  from  infring- 
ing its  trade-mark  in  the  state  of  Min- 
nesota. Held,  on  motion  to  dismiss  for 
want  of  jurisdiction  on  the  ground  that 
the  substantial  controversy  was  be- 
tween citizens  of  Illinois,  Y.  &  H.  hav- 
ing by  answer  disclaimed  the  aUeged 
agency  and  denied  any  interest  in  the 
suit,  that  the  circuit  court  had  juris- 
diction;   the  controversy  being  with  Y. 
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&  H.,  notwithstanding  the  disclaimer. 
Frazer  Lubricator  Co.  v.  Frazer  (C.  C. 
1885)  23  Fed.  305. 

Where  plaintiff  is  a  citizen  of  Minne- 
sota, and  defendant  is  a  foreign  corpo- 
ration doing  business  in  Minnesota,  the 
federal  court  for  the  district  of  Minne- 
sota has  original  jurisdiction  of  the 
controversy  when  that  question  de- 
pends solely  on  the  diverse  citizenship 
of  the  parties.  Short  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.  (C.  C.  1888)  34  Fed. 
225. 

Defendant  held  not  a  citizen  of  Mis- 
souri, so  as  to  confer  jurisdiction  on 
a  federal  court  sitting  in  that  state  of 
a  suit  by  complainant,  a  citizen  of  New 
York.  Hammer  stein  v.  Lyne  (D.  C. 
1912)  200  Fed.  165. 

In  an  action  by  a  contractor,  citizens 
of  states  other  than  Louisiana,  and 
against  a  Louisiana  school  board,  a 
nonresident  surety  on  the  contractor's 
bond  to  claimants  under  a  contract  for 
the  construction  of  a  school  building, 
under  Act  La.  No.  167  of  1912,  to  settle 
the  claims  and  recover  the  balance,  the 
parties,  grouped  with  the  contractor 
and  surety  on  one  side  and  the  board 
and  the  claimants  on  the  other,  showed 
safficient  diversity  of  citizenship  to  sus- 
tain federal  jurisdiction.  John  W.  Hood 
Co.  V.  Board  of  School  Directors  of 
Tangipahoa  Parish  (D.  C.  1914)  210 
Fed.  384. 

A  bill  by  nonresident  stockholders  and 
directors  against  the  corporation  and 
resident  stockholders  and  directors  for 
dissolution  on  the  ground  that  it  was 
without  sufficient  capital  to  conduct 
business,  but  not  alleging  any  misnian- 
agement  or  disagreement,  and  making 
it  appear  that  their  interests  were  iden- 
tical, did  not  disclose  a  controversy  for 
'which  a  federal  court  had  jurisdiction 
on  the  ground  of  diversity  of  citizen- 
ship. Hirsch  v.  Independent  Steel  Co. 
of  America  (C.  C.  1911)  196  Fed.  104, 
appeal  dismis-sed  Same  v.  Taylor  (1912) 
32  Sup.  Ct  841,  225  U.  S.  698,  56  L. 
Ed.  1263. 

249.  Diversity  of  citizenship  alone  as 
sufRcient  to  confer  Jurisdictiond— Where 

federal  jurisdiction  in  a  stfit  by  a  stock- 
holder was  sustainable  on  the  theory 
that  it  involved  a  controversy  between 
citizens  of  different  states,  the  bill  was 
not  demurrable  because  the  controver- 
sy was  not  one  arising  under  the  Con- 
stitution or  laws  of  the  United  States. 
Howard  v.  National  Telephone  Co.  (C. 
C.  1910)  182  Fed.  215. 

250.  Existence  of  diversity  of  cltlzen- 
shlp  as   prerequisite  to  Jurisdiction.— 

Diversity  of  citizenship  between  citizens 
of  different  states  is  indispensable  to 
the  jurisdiction  of  a  federal  court  on 
that  ground.  New  Orleans  Mail  Co. 
v.  Flanders  (1870)  79  U.  S.  (12  WaU.) 
130,  20  L.  Ed.  249;  Christmas  v.  Rus- 
seU  (1871)  14  Wall.  69,  80.  20  L.  Ed. 
762;   Maxwell  v.  Federal  Gold  &  Cop- 


per Co.  (1907)  155  Fed.  110,  83  C.  C. 
A.  570;  Diederich  v.  W.  Schneider 
Wholesale  Wine  &  Liquor  Co.  (1912) 
195  Fed.  35,  115  C.  C.  A.  37;  Dodge 
V.  Perkins  (C.  C.  1827)  Fed.  Cas.  No. 
3,954;  Boucicault  v.  Hart  (C.  C.  1875) 
Fed.  Cas.  No.  1,692;  Chicago,  St.  L. 
&  N.  O.  R.  Co.  V.  McComb  (C.  C. 
1879)  Fed.  Cas.  No.  2,670;  Lefkowitz 
V.  Foster  Hose  Supporter  Co.  (C.  C. 
1908)  161  Fed.  367;  Vose  v.  Roebuck 
Weather-strip  &  Wire  Screen  Co.  (D. 
C.  1914)  216  Fed.  523;  State  of  Mis- 
souri ex  rel.  Barker  v.  Chicago  &  A. 
R.  Co.  (D.  C.  1914)  216  Fed.  562; 
Mills  V.  Central  R.  Co.  of  New  Jersey 
(1884)  7  N.  J.  Law  J.  230;  Shohoney 
V.  Quincy,  O.  &  K.  C.  Ry.  Co.  (1909) 
122  S.  W.  1025,  223  Mo.  649. 

A  marshal  of  the  United  States  who, 
under  a  provisional  warrant  in  bank- 
ruptcy, has,  after  receiving  a  bond  of 
indemnity  under  general  order  No.  13 
in  bankruptcy,  seized  goods  as  the  prop- 
erty of  the  debtor,  and  been  sued  for 
damages  for  such  seizure  in  an  action 
of  trespass  in  a  state  court,  by  a 
third  person,  who  claims  that  the  goods 
were  his  property  at  the  time  of  tho 
seizure,  cannot  maintain  a  suit  in  equity 
iji  a  court  of  the  United  States  for  an 
injunction  to  restrain  the  further  prose- 
cution of  the  action  of  trespass,  the  par-, 
ties  to  the  suit  in  equity  being  citizens 
of  the  same  state.  Leroux  v.  Hudson 
(1883)  3  Sup.  Ct.  309,  109  U.  S.  468,  27 
L.  Ed.  1000;  Schott^.  Same  (1883)  3 
Sup.  Ct  314,  109  U.  S.  477,  27  L.  Ed. 
1003. 

A  federal  court  has  no  jurisdiction  on 
the  ground  of  diversity  of  citizenship, 
of  a  suit  by  the  mortgagee  of  a  water- 
works company  to  enforce  a  municipal- 
ity's contract  with  tiie  company,  where 
there  is  no  diversify  of  citizenship  be- 
tween the  municipality  and  the  com- 
pany, and  where  the  interests  of  the 
company  and  the  mortgagee  ^re  not 
antagonistic.  Dawson  v.  Columbia  Ave. 
S.  F.,  S.  D.,  T.  &  T.  Co.  (1905)  25 
Sup.  Ct.  420,  421,  197  U.  S.  178,  4a  L. 
Ed.  713. 

Where  both  parties  to  a  suit  for  in- 
fringement of  a  registered  trade-mark 
and  for  unfair  competition  were  citizens 
of  the  same  state,  federal  jurisdiction 
would  not  obtain,  in  the  absence  of  pro- 
visions in  the  bill  or  decree  confining 
the  relief  prayed  for  or  granted  to 
commerce  with  foreign  nations,  among 
the  several  states,  or  with  the  Indian 
tribes.  Bernstein  v.  Danwitz  (C.  C. 
1911)  190  Fed.  604. 

Under  this  section,  where  absence  of 
diversity  of  citizenship  aflSrmatively 
appears  on  the  face  of  a  bill  to  set  aside 
an  adjudication  in  bankruptcy  and  for 
other  relief,  the  bill  must  be  dismissed 
for  want  of  jurisdiction.  Gibbons  v. 
Dexter  Horton  Trust  &  Savings  Bank 
(D.  C.  1915)  225  Fed.  424. 

A  judgment  entered  in  a  federal  court 
on  a  bond  with  warrant  of  attorney 
was  set  aside,  both  parties  being  citl- 
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zens  of  the  state.    B/yrne  v.  Holt  (C.  O. 
1808)  Fed.  Cas.  No.  2,272. 

251.  Necessity  of  diversity  of  citizen- 
siiip  between  ali  parties  plaintiff  and 
defendantd— A  controversy  is  not  "be- 
tween citizens  of  different  states,"  so 
as  to  give  jurisdiction  to  the  federal 
courts,  unless'  all  the  persons  on  one 
side  of  it  are  citizens  of  different  states 
from  all  the  persons  on  the  other  side. 
Strawbridffe  v.  Curtiss  (1806)  3  Cranch, 
267,  2  L.  Ed.  435;  Corporation  of  New 
Orleans  v.  Winter  (1816)  1  Wheat.  91, 
4  L.  Ed.  44;  Conolly  v.  Taylor  (1829)  2 
Pet  556,  7  L.  Ed.  518;  Louisville  O. 
&  C.  R.  Co.  V.  Letson  (1844)  2  How. 
497,  11  L.  Ed.  353;  Ohio  &  M.  R.  Co.  v. 
Wheeler  (1861)  1  Black,  286,  17  L. 
Ed.  130;  Susquehanna  &  W.  V.  RaU- 
road  &  Coal  Co.  v.  Blatchford  (1870) 
11  Wall.  172,  20  L.  Ed.  179;  Gage  v. 
Carraher  (1880)  154  U.  S.  656,  14  Sup. 
Ct.  1190,  25  L.  Ed.  989;  Shainwald  v. 
Lewis  (ISaS)  108  U.  S.  158,  2  Sup.  Ct 
385,  27  L.  Ed.  691;  Cambria  Iron  Co.  v. 
Ashburn  (1886)  6  Sup.  Ct.  929,  930, 
118  U.  S.  54,  30  L.  Ed.  60;  WUson  y. 
Oswego  Tp.  (1894)  14  Sup.  Ct  259, 
262,  151  U.  S.  56,  38  L.  Ed.  70;  Wat- 
son V.  Bonfils  (1902)  116  Fed.  157,  53 
C.  C.  A.  535,  writ  of  certiorari  denied 
Burlington  Trust  Co.  v.  Porter  (1902) 
23  Sup.  Ct  841,  187  U.  S.  641,  47  L. 
Ed.  345;  Bissell  v.  Horton  (C.  C.  1808) 
Fed.  Cas-.  No.  1,448;  Ketchum  v.  Farm- 
ers' Loan  &  Trust  Co.  (C.  C.  1845) 
Fed.  Cas.  No.  7,736;  Wilson  v.  Blodget 
(C.  C.  18i8)  Fed.  Cas.  No.  17,792; 
Hubbard  v.  Northern  R.  R.  Co.  (C.  C. 
1853)  Fed.  Cas.  No.  6,818;  Tuckerman 
v.  Bigelow  (C.  C.  1857)  Fed.  Cas.  No. 
14,228;  Ex  parte  Girard  (C.  C.  1858) 
Fed.  Cas.  No.  5.457;  Teal  v.  Walker 
(C.  C.  1877)  ^.  Cas.  No.  13,812; 
In  re  Frazer  (C.  C.  1878)  Fed.  Cas. 
No.  5,068;  Chicago,  St  L.  &  N.  O.  R. 
Co.  v.  McComb  (C.  C.  1879)  Fed.  Cas. 
No.  2,670;  Burke  v.  Flood  (C.  C.  1880) 
1  Fed.  541;  Ruble  v.  Hyde  (C.  C.  1880) 
3  Fed.  330;  Dormitzer  v.  Illinois  & 
St.  L.  Bridge  Co.  (C.  C.  1881)  6  Fed. 
217;  Walsh  v.  Memphis,  C.  &  N.  W.  R. 
Co.  (C.  C.  1881)  6  Fed.  797;  Smith  v. 
Horton  (C.  C.  1881)  7  Fed.  270;  Han- 
over  Fire   Ins.    Co.    v.   Keogh    (C.    C. 

1881)  7  Fed.  764;  Karns  v.  Atlantic  & 
O.  R.  Co.  (C.  C.  1881)  10  Fed.  309; 
Mitchell  V.  TUlotson  (C.  C.  1882)  12 
Fed.   737;     Price   v.    Foreman    (C.    C. 

1882)  12  Fed.  801;  Watson  v.  Evers 
(C.  C.  1882)  13  Fed.  194;  Connell  v. 
Utica,  U.  &  E.  R.  Co.  (C.  C.  1882) 
13  Fed.  241;  Le  Mars  v.  Iowa  Falls  & 
S.  C.  R.  Co.  (C.  0.  1882)  48  Fed.  661, 
662;  Ouachita  &  M.  R.  Packet  Co.  v. 
Aiken  (C.  C.  1883)  16  Fed.  890;  Hol- 
land V.  Ryan  (C.  C.  1883)  17  Fed.  1; 
Walser  v.  Memphis,  C.  &  N.  W.  Ry. 
Co.  (C.  C.  1893)  19  Fed.  152;  Grinnell 
V.  Johnson  (C.  C.  1886)  28  Fed.  2; 
Saginaw  Gaslight  Co.  v.  City  of  Sagi- 
naw (C.  C.  1886)  28  Fed.  529;  Beebe  v. 
Louisville,  N.  O.  &  T.  R.  Co.  (C.  C. 
1889)  39  Fed.  481,  483;   Rich  v.  Bray 
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(C.  C.  1889)  37  Fed.  273.  2  L.  R. 
225;  Arkansas  Valley  Smelting  Co. 
Cowenhoven  (C.  C.  1890)  41  Fed.  4£ 
Security  Co.  v.  Pratt  (C.  C.  1894) 
Fed.  405;  Consolidated  Water  Co. 
Babcock  (C.  C.  1896)  76  Fed.  24 
Davis  V.  County  Court  of  Randol 
County  (C.  C.  1898)  88  Fed.  705;  Pai 
inson  v.  Barr  (C.  C.  1900)  105  Fed.  fi 
Gage   V.   Riverside    Trust   Co.    (C. 

1906)  156  Fed.  1002;  Key  West  Cig 
Mfg.  Ass*n  V.  Rosenbloom  (C.  C.  190 
171  Fed.  296;  State  of  Maine  Lumb 
Co.  V.  Kingfield  Co.  (D.  C.  1914)  2 
Fed.  902;  Calderwood  v.  Braly  (186 
28  Cal.  97;  Miller  v.  Lynde  (Coi 
1796)  2  Root,  444, 1  Am.  Dec.  86;  Gc 
don  V.  Green  (1873)  113  Mass.  25 
Baxter  v.  Proctor  (1885)  139  Mai 
151,  29  N.  E.  542;  Fisk  v.  Chicago, 
I.  &  P.  R.  Co.  (N.  Y.  1868)  53  Bai 
Hj72;  Miller  v.  Kent  (N.  Y.;  1881) 
How.  Prac.  451;  Smith  v.  St  Loi 
Mut  Life  Ins.  Co.  (1876)  2  Tenn.  C 
656;  Clarke  v.  Flggins  (1886)  27  ^ 
Va.  663;  Kennedy  v.  Ehlen  (1888) 
W.  Va.  540,  8  S.  B.  39a 

If  there  are  several  coplaintiffs,  ea 
must  be  competent  to  sue,  or  if  the 
are  several  defendants,  each  must 
liable  to  be  sued,  in  a  federal  court, 
give  that  court  jurisdiction.  Stra^ 
bridge  V.  Curtiss  (1806)  3  Cranch,  2C 
2  L.  Ed.  435;  Cameron  v.  McRobei 
(1818)  16  U.  S.  (3  Wheat)  591,  4 
Ed.  467;  Susquehanna  &  W.  V.  B. 
C.  Co.  V.  Blatchford  (1870)  11  Wa 
172, 174,  20  L.  Ed.  179;  Hooe  v.  Jami 
son  (1897)  17  Sup.  Ct.  596,  597,  H 
U.  S.  395,  41  L.  Ed.  1049;  Florida  Cei 
&  P.  R.  Co.  V.  Bell  (1900)  20  Sup.  C 
390,  403,  176  U.  S.  321,  44  L.  Ed.  48 
Anderson  v.  Jackson  (C.  C.)  Fed.  d 
No.  357;  Tuckerman  v.  Bigelow  (C. 
1857)  Fed.  Cas.  No.  14,228;  Sagina 
Gaslight  Co.  v.  Saginaw  (C.  C.  188< 
28  Fed.  529,  531;  Anderson  v.  Bas 
man  (C.  C.  1905)  140  Fed.  10;  Mirabi 
Corp.  V.  Purvis  (C.  C.  1906)  143  Fe 
926;  Gage  v.  Riverside  Trust  Co.  ( 
C.  1906)  156  Fed.  1002;  Blunt  v.  Sout 
ern  Ry.  Co.  (C.  C.  1907)  155  Fed.  49 
A.   R.  Barnes   &  Co.  v.  Berry    (C.  " 

1907)  156  Fed.  72. 

Where  onfe  or  more  of  the  complai 
ants,  and  one  or  more  of  the  respon^ 
ents,  are  citizens  of  the  same  state,  th 
is  fatal  to  the  jurisdiction  of  the  Uni 
ed  States  court  on  the  ground  of  dive 
sity  of  citizenship.  Shainwald  v.  Lew 
(1883)  108  U.  S.  158,  2  Sup.  Ct  38 
27  L.  Ed.  691  (affirming  order  [D.  i 
1880]  5  Fed.  510,  6  Sawy.  585);  Hai 
cock  V.  Holbrook  (1884)  5  Sup.  Ct  11 
116,  112  U.  S.  229,  28  L.  Ed.  714  (n 
versing  decree  [C.  C.  1881]  9  Fed.  353 
Rand  v.  Walker  (1886)  6  Sup.  Ct  76 
771,  117  U.  S.  340,  29  L.  Ed.  9(X 
Brooks  v.  Clark  (1886)  119  U.  S.  50 
7  Sup.  Ct  301,  30  L.  Ed.  482;  Brown 
Trousdale  (1891)  138  U.  S.  389,  11  Su] 
Ct  308,  34  L.  Ed.  987;  Byers  v.  M< 
Auley  (1893)  13  Sup.  Ct  906,  910,  14 
U.   S.  608,  37  L.  Ed,  867;  Clauag 
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Palmer  Union  OU  Co.  a915)  222  Fed. 
870,  138  C.  C.  A.  296;  Hawes  v.  First 
Nat  Bank  of  Madison  (1915)  229  Fed. 
51,  143  C.  C.  A.  645;  Bargh  v.  Page 
(C.  C.  1845)  Fed.  Cas.  No.  980;  Hub- 
bard ▼.  Northern  R.  Co.  (C.  C.  1853) 
Fed.  Cas.  No.  6,818;  Lovejoy  v.  Wash- 
bume  (C.  C.  1863)  Fed.  Cas.  No.  8,550; 
Hatch  V.  Chicago,  R.  I.  &  P.  R.  Co.  (C. 
C.  1868)  F6d.  Cas.  No.  6,204;  Brig- 
ham  V.  Luddington  (C.  C.  1874)  Fed. 
Cas.  No.  1,874;  Petterson  v.  Chapman 
(C.  C.  1876)   Fed.  Cas.  No.  11,042. 

The  requisite  jurisdictional  citizen- 
ship must  exist  as  to  each  individual 
plaintiff.  Sawyer  v.  Switzerland  Marine 
Ins.  Co.  (C.  C.  1878)  Fed.  Cas.  No. 
12.408;  Van  Brunt  v.  Corbin  (C.  C. 
1878)  Fed.  Cas.  No..  16,832  (affirmed 
Corbin  v.  Van  Brunt  [1881]  105  U.  S. 
576,  26  L.  Ed.  1176);  Mitchell  v.  Til- 
lotson  (C.  C.  1882)  12  Fed.  737;  Le 
Mars  V.  Iowa  Falls  &  S.  C.  R.  Co.  (C. 
0.  1882)  48  Fed.  661,  662;  Hancock  v. 
Holbrook  (C.  C.  1886)  27  Fed.  401,  402 
(affirmed  [1887]  7  Sup.  Ct  341,  119  U. 
S.  586,  30  L.  Ed.  538) ;  Covert  v.  Wal- 
dron  (0.  C.  1888)  33  Fed.  311;  Pitts- 
burgh, O.  &  St  L.  Ry.  Co.  V.  Balti- 
more &  O.  R.  Co.  (1894)  61  Fed.  705, 
10  C.  0.  A.  20  (reversing  decree  Balti- 
more &  O.  Ry.  Co.  V.  Pittsburgh,  C.  & 
St  L.  Ry.  Co.  [C.  C.  1893]  55  Fed. 
701);  McDonald  v.  SeJigman  (C.  C. 
1897)  81  Fed.  753,  755;  In  re  Stutsman 
County,  N.  D.  (C.  C.  1898)  88  Fed.  337; 
Gates  Iron  Works  v.  James  E.  Pepper 
&  Co.  (C.  C.  1899)  98  Fed.  449;  Cely 
V.  Griffin  (C.  C.  1902)  113  Fed.  081; 
Elkins  V.  City  of  Chicago  (C.  C.  1902) 
119  Fed.  957;  Anderson  v.  Bassman 
(C.  C.  1905)  140  Fed.  10;  Mirabile 
Corp.  V.  Purvis  (C.  C.  1906)  143  Fed. 
926;  Caylor  v.  Cooper  (C.  C.  1908)  165 
Fed.  757;  Key  West  Cigar  Mfg.  Ass'n 
V.  Rosenbloom  (C.  C.  1909)  171  Fed. 
296;  Carson  v.  Allegany  Window  Glass 
Co.  (C.  C.  1911)  189  Fed.  791;  Carl 
Laemmle  Music  Co.  v.  Stern  (D.  C. 
1913)  209  Fed.  129;  Richardson  v. 
Southern  Idaho  Water  Power  Co.  (D. 
C.  1913)  209  Fed.  949;  Columbia  Dig- 
ger Co.  V.  Rector  (D.  C-  1914)  215  Fed. 
618;  Whitaker  v.  Condon  (D.  C.  1914) 
217  Fed.  139;  Hidden  v.  Washington- 
Oregon  Corporation  (D.  C.  1914)  217 
Fed.  303;  Miller  v.  Lynde  (Conn.  1796) 
2  Root,  444,  1  Am.  Dec.  86;  Security 
Co.  V.  Pratt  (1894)  65  Conn.  161,  32 
Atl.  396;  Paulk  v.  Ensign-Oskamp  Co. 
(1905)  51  S.  E.  344,  123  Ga.  467;  Wil- 
son V.  Big  Joe  Block  Coal  CJo.  (1907) 
113  N.  W.  348,  135  Iowa,  531;  How- 
land  Coal  &  Iron  Works  v.  Brown 
(1878)  76  Ky.  (13  Bush)  681;  Cincin- 
nati, N.  O.  &  T.  P.  Ry.  Co.*s  Receiver 
V.  FinneU's  Adm'r  (1900)  108  Ky.  135, 
55  S.  W.  902,  22  Ky.  Law  Rep.  86,  57 
L.  R.  A.  266;  Qncinnati,  N.  O.  &  T.  P. 
Ry.  Co.  V.  Cook's  Adm'r  (1902)  113 
Ky.  161,  67  S.  W.  383,  23  Ky.  Law  Rep. 
2410;  McCabe*s  Adm'x  v.  Maysville  & 
B.  8.  R.  Co.  (1902)  66  S.  W.  1064,  23 


Ky.  Law  Rep.  2328.  112  Ky.  861;  Tes- 
son  V.  Gusman  (1874)  26  La.  Ann.  248; 
New  Orleans  Canal  &  Banking  Co.  y. 
Recorder  of  Mortgages  of  Parish  of 
Pointe  Coupee  (1875)  27  La.  Ann.  291; 
New  Orleans  v.  Seizas  (1883)  35  La. 
Ann.  36;  Diamond  State  Telephone  Co. 
V.  Blake  (Md.  1907)  66  A.  631;  Flor- 
ence Sewing  Mach.  Co.  v.  Grover  & 
Baker  Sewing  Mach.  Co.  (1872)  110 
Mass.  70,  14  Am.  Rep.  579;  Broadway 
Nat.  Bank  v.  Adams  (1881)  130  Mass. 
431;  Danvers  Sav.  Bank  v.  Thompson, 
Id.  490;  Danvers  Sav.  Bank  v.  Thomp- 
son (1882)  133  Mass.  182;  Weeks  v. 
Billings  (1875)  55  N.  H.  371;  North 
River  Steamboat  Company  v.  Hoffman 
(1821)  5  Johns.  Ch.  300;  Fairchild  v. 
Durand  (1859)  8  Abb.  Prac.  305;  Re- 
pubUc  Fire  Ins.  Co.  v.  Keogh  (1881) 
23  Hun,  644;  Ludlow's  Heirs  v.  Kidd's 
Heirs  (1827)  3  Ohio  (3  Ham.)  48;  Mid- 
dleton*s  Ex'rs  v.  Middleton  (1878)  7 
Wkly.  Notes  Cas.  144;  Thompson  v. 
Fitzgerald  (1911)  82  A.  212,  233  Pa. 
242;  WUliams  v.  Price  (1817)  5  Munf. 
507;  Nulton  v.  Isaacs  (Va.  1878)  30 
Grat.  726;  Guarantee  Co.  of  North 
America  v.  First  Nat.  Bank  (1898)  28 
S.  E.  909,  95  Va.  480;  Bell  v.  Bell 
(1869)  3  W.  Va.  183.  But  see  National 
Union  Bank  v.  Dodge  (C.  C.  1879)  Fed. 
Cas.  No.  10,053;  Browne  v.  Browne  (C. 
C.  1806)  Fed.  Cas.  No.  2,035. 

Where  a  petition  for  tort  states  a 
cause  of  action  against  a  nonresident 
and  a  resident  jointly,  the  federal  court 
is  without  jurisdiction.  American 
Bridge  Co.  v.  Hunt  (1904)  130  F.  302, 
64  C.  C.  A.  548;  Willard  v.  Chicago,  B. 
&  Q.  R.  Co.  (1908)  165  Fed.  181,  91 
C.  C.  A.  215;  Jones'  Adm'r  v.  Illinois 
Cent.  R.  Co.  (1902)  66  S.  W.  609,  26 
Ky.  Law  Rep.  481;  Illinois  Cent.  R. 
Co.  V.  Houchini  (1905)  89  S.  W.  530, 
121  Ky.  526,  28  Ky.  Law  Rep.  499,  1 
L.  R.  A.  (N.  S.)  375,  123  Am.  St.  Rep. 
205;  Illinois  Cent.  R.  Co.  v.  Proctor 
(1905)  89  S.  W.  714,  28  Ky.  Law  Rep. 
598,  122  Ky.  92;  Illinois  Cent.  R.  Co. 
V.  Leisure's  Adm'r  (1906)  90  S.  W. 
269,  28  Ky.  Law  Rep.  768;  RUnois 
Cent.  R.  Co.  v.  Cane's  Adm'x  (1906)  90 
S.  W.  1061.  28  Ky.  Law  Rep.  1018; 
Dobson  V.  Southern  Ry.  Co.  (1901)  40 
S.  E.  42,  129  N.  C.  289;  Jones  v.  Postal 
Telegraph  Cable  Co.  (1911)  74  S.  E. 
492,  91  S.  C.  273. 

Act  Cong.  Feb.  28,  1839,  making  it 
"lawful  for  a  court  to  entertain  juris- 
diction and  proceed  to  the  trial  and 
adjudication  of  a  suit  between  parties 
who  may  be  properly  before  it,  although 
there  may  be  other  defendants,  any  one 
or  more  of  whom  are  not  inhabitants  of 
or  found  vdthin  the  district  when  the 
suit  is  brought,  or  do  not  voluntarily 
appear  thereto,"  is  an  enlargement  of 
jurisdiction  as  to  the  character  of  the 
parties.  The  clause  exempting  absent 
defendants  from  the  operation  of  the 
judgment  or  decree  is  an  exception  to 
this   enlargement   of   jurisdiction,    and 
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must  be  strictly  applied.  Louisville.  C. 
&  C.  R.  Co.  V.  Letson  (1844)  43  U.  S. 
(2  How.)  497,  11  L.  Ed.  353. 

Where,  in  an  action  to  recover  lands, 
brought  in  a  state  court,  the  real  con- 
troversy is  about  the  right  to  the  pos- 
session of  the  land,  and,  so  far  as  the 
title  is  concerned,  citizens  of  New  York 
are  the  only  parties  interested,  and  citi- 
zens of  other  states  are  made  parties, 
who  do  not  claim  either  title  or  posses- 
sion, the  case  is  not  removable  to 
United  States  courts,  although,  if  plain- 
tiffs establish  their  title,  there  may  be 
a  recovery  against  the  citizens  of  other 
states  jointly  with  a  corporation  of  New 
York.  Corbin  v.  Van  Brunt  (1881)  105 
U.  S.  578,  577,  26  L.  Ed.  1176. 

A.  and  B.,  citizens  of  Michigan,  and 
C,  D.,  and  E.,  citizens  of  Ohio,  filed 
a  bill  in  the  United  States  circuit  court 
in  Iowa  against  F.,  a  citizen  of  New 
York,  an  Iowa  corporation,  an  Illinois 
corporation,  and  G.,  a  citizen  of  Ohio, 
to  bring  G.  and  F.  to  an  accounting  un- 
der a  contract  made  by  F.  with  com- 
plainants and  others,  by  which  he  was 
to  purchase  a  railroad  at  foreclosure 
sale,  and  hold  the  property  in  trust  for 
the  bondholders  who  should  surrender 
their  bonds  to  him  to  pay  the  purchase 
money,  and  contribute  such  other  sums 
as  might  be  needed;  it  being  alleged 
that  G.  had  become  a  trustee  with  F. 
of  the  proceeds  of  the  sale,  and  that 
they  claimed  the  same  adversely  to 
complainants  and  the  other  bondhold- 
ers. Held,  that  although,  as  between 
themselves,  complainants  had  separate 
interests  under  the  contract  which  they 
need  not  have  sued  jointly  to  enforce, 
that  having  sued  jointly,  and  there  be* 
ing  such  a  conflict  of  interest  between 
E.  and  G.,  both  citizens  of  the  same 
state,  that  they  could  not  be  placed  on 
the  same  side  of  the  controversy,  the 
circuit  court  acquired  no  jurisdiction  of 
the  case  under  the  act  of  March  3, 1875, 
c.  137,  §  2,  and  could  not  render  a  de- 
cree dismissing  the  bill  on  its  merits. 
Peninsular  Iron  Co.  v.  Stone  (1887) 
121  U.  S.  631,  7  Sup.  Ct.  1010,  30  L. 
Ed.  1020. 

Where  two  citizens  of  Michigan  and 
three  citizens  of  Ohio  filed  a  bill  in  a 
United  States  circuit  court  in  Ohio 
against  a  citizen  of  New  York,  an  Iowa 
corporation,  and  an  Illinois  corporation, 
and  a  citizen  of  Ohio,  to  bring  the  lat- 
ter and  the  citizen  of  New  York  to  an 
account  under  a  contract  made  by  the 
citizen  of  New  York  with  complainants 
and  others,  by  which  he  was  to  purchase 
a  railroad  at  foreclosure  sale,  and  hold 
the  property  in  trust  for  the  bondhold- 
ers who  should  surrender  their  bonds  to 
him  to  pay  the  purchase  money  and 
contribute  such  other  sums  as  might 
be  needed,  the  circuit  court  acquired 
no  jurisdiction  of  the  case,  although  as 
between  themselves  complainants  had 
separate  interests  under  the  contract 
which  they  need  not  have  sued  jointly 
to  enforce,  but  having  sued  jointly,  and 
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there  being  such  a  conflict  of  interest 
between  one  of  the  complainants  from 
Ohio  and  the  defendant  from  the  same 
place  they  could  not  be  placed  on  the 
same  side  of  the  controversy.  Penin- 
sular Iron  Co.  V.  Stone  (1887)  7  Sup, 
Ct.  1010,  1011,  121  U.  S.  631,  30  K  Ed. 
1020. 

In  an  action  on  a  bond  secured  by  a 
mortgage,  brought  by  citizens  of  one 
state  against  the  citizens  of  another^ 
one  of  the  defendants,  by  her  answer, 
prayed  that  the  mortgage  and  bond  be 
declared  valid  and  foreclosed  for  her 
benefit  and  that  of  plaintiffs.  The  bond 
and  mortgage  were  not  divisible.  All 
the  defendants,  including  the  one  pray- 
ing for  relief,  were  citizens  of  the  same 
state.  Held,  that  the  federal  court 
had  no  jurisdiction,  as  it  was  substan- 
tially an  action  between  citizens  of  the 
same  state.  Blacklock  v.  Small  (1888) 
127  U.  S.  96,  8  Sup.  Ct.  1096,  32  L.  Ed. 
70. 

Diverse  citizenship  is  not  available  to 
sustain  the  jurisdiction  of  a  federal 
circuit  court  of  a  suit  to  enjoin  a  sale 
of  railway  stock  by  a  firm  of  bankers 
acting  on  behalf  of  the  stockholders 
unless  a  sum  shall  fltst  be  deposited  out 
of  the  proceeds  of  the  sale  sufllcient 
to  satisfy  any  judgment  which  may  be 
recovered  by  complainant  in  a  suit  to 
foreclose  a  mortgage  on  the  property 
of  the  railway  company,  where  some  of 
the  members  of  such  firm  are  citizens 
of  the  same  state  with  complainant. 
Raphael  v.  Trask  (1904)  24  Sup.  Ct. 
647,  649, 194  U.  S.  272,  48  L.  Ed.  973. 

Where  jurisdiction  depends  on  diver- 
ity  of  citizenship,  and  the  bill  shows 
that  complainant  and  one  of  the  defend- 
ants are  citizens  of  the  same  state,  and 
such  defendant,  though  he  files  a  dis- 
claimer, is  not  dismissed  out  of  the 
case,  the  suit  should  be  dismissed. 
Wetherby  v.  Stinson  (1894)  62  Fed. 
173,  10  C.  C.  A.  243. 

When,  on  foreclosure  of  a  mortgage, 
judgment  creditors  and  all  persons  in- 
terested are  made  parties,  if  any  of 
them  are  citizens  of  the  same  state 
with  complainants,  the  federal  court 
has  no  jurisdiction.  Tug  River  Coal  & 
Salt  Co.  V.  Brigel  (1895)  67  Fed.  625, 
14  C.  C.  A.  577. 

United  States  courts  held  to  have  no 
jurisdiction  of  suit  against  testamenta- 
ry trustee  for  distribution  and  account- 
ing, where  a  citizen  of  the  same  state 
as  the  trustee  was  made  a  defendant 
and  answered,  admitting  the  aUegations 
of  the  bill  and  merely  denying  that  the 
time  for  distribution  had  arrived. 
Barker  v.  Eastman  (1913)  206  Fed. 
865,  124  C.  C.  A.  525,  affirming  decree 
(C.  C.  1911)  192  Fed.  659. 

When  the  real  controversy  in  a  suit 
is  between  citizens  of  different  states, 
they  are  entitled  to  have  it  tried  in  the 
United  States  courts,  though  there  are 
other  parties  who  are  citizens  of  the 
same  state  with  one  or  more  on  the 
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opposite   side.     Ruckman  y.   Ruckman 
(C,  C.  1880)  1  Fed.  587,  589. 

A  citizen  of  New  York  filed  his  bill  for 
partition  in  the  federal  circuit  in  Mis- 
sissippi a^inst  citizens  of  Mississippi 
as  tenants  in  common,  and  also  joined 
as  defendant  a  railroad  company,  a 
Mississippi  corporation,  which  claimed 
title  to  the  land  adversely  to  all  the- 
tenants  in  common.  Held,  that  as  to 
the  controversy  between  the  tenants  in 
common  in  regard  to  the  partition  the 
court  had  jurisdiction,  but  as  to  the 
controversy  between  the  tenants  in 
common  and  the  railroad  company  it 
had  no  jurisdiction,  as  the  parties  hav- 
ing the  same  rights  and  interests  were 
not  all  citizens  of  states  different  from 
those  on  the  other  side.  Beebe  v. 
Louisville,  N.  O.  &  T.  R.  Co.  (0.  O. 
1889)  39  Fed.  481. 

A  bill  by  a  mortgagee  of  a  water  com- 
pany against  the  company  and  the  city 
in  which  it  was  located,  both  defend- 
ants being  corporations  of  the  same 
state,  alleged  that  the  dty  had  subject- 
ed  the  company  to  unjust  and  oppres- 
sive regulations  and  requirements, 
against  which  the  company  had  at  all 
times  protested,  and  which  had  the  ef- 
fect of  jeopardizing  complainant's  secu- 
rity; that  the  company  had  brought  an 
action  at  law  against  the  city  to  recover 
for  water  which  it  had  been  compelled 
to  furnish,  and  for  which  the  city  re- 
fused to  pay;  and  that  the  only  remedy 
at  law  was  by  a  multiplicity  of  actions 
by  the  company.  It  further  alleged 
that  the  company  had  yielded  to  the  un- 
just demands  of  the  city  to  such  an  ex- 
tent as  to  render  its  right  to  recover  at 
law  contestable,  but  alleged  no  act  of 
hostility  on  the  part  of  the  company  to- 
wards the  complainant,  or  collusion  be- 
tween the  defendants.  The  prayer  was 
for  an  injunction  against  both  defend- 
ants. Held,  that  the  matter  in  dispute 
disclosed  by  the  bill  was  one  in  which 
the  interests  of  the  complainant  and  the 
company  were  identical,  and  the  court 
was  without  jurisdiction.  Boston  Safe 
Deposit  &  Trust  Go.  v.  City  of  Racine 
(C.  C.  1899)  97  Fed.  817. 

Where  one  of  two  defendants  in  an 
action  in  a  state  court,  who  is  a  neces- 
sary party,  is  a  citizen  of  the  same 
state  as  the  plaintiff,  his  suffering  a  de- 
fault to  be  taken  against  him  does  not 
eliminate  him  from  the  controversy,  so 
as  to  render  the  cause  removable  by 
his  codefendant  on  the  ground  of  di- 
versity of  citizenship.  Lederer  v.  Sire 
(C.  C.  1900)  105  Fed.  529. 

The  only  ground  for  federal  jurisdic- 
tion in  a  suit  to  establish  complainant's 
right  as  an  heir  of  deceased  to  an  un- 
divided interest  in  land  being  the  di- 
verse citizenship  of  complainant  and  de- 
fendant's jurisdiction  of  the  dependent 
controversy  between  interveners,  also 
claiming  undivided  interests  as  heirs  of 
deceased,  and  defendants,  all  citizens  of 
the  same  state,  is  ousted  by  dismissal 
of  the  case  bo  far  as  involving  any  in- 


terest of  complainant.  Kromer*v.  Ev- 
erett Imp.  Co.  (C.  C.  1901)  110  Fed. 
22. 

The  Circuit  Court  has  no  jurisdiction 
over  an  action  by  a  citizen  of  this  state 
for  injuries,  brought  against  both  a  do- 
mestic and  a  foreign  corporation,  where 
there  is  any  right  of  action,  or  any  rea- 
sonable ground  to  claim  a  right  of  ac- 
tion, against  the  domestic  corporation, 
and  where  no  separable  controversy  is 
claimed  to  exist.  Keller  v.  Kansas 
City,  St.  L.  &  C.  R.  Co.  (C.  C.  1903) 
135  Fed.  202. 

In  an  action  to  foreclose  a  mortgage 
and  adjust  liens  on  the  property,  where 
plaintiff  and  defendant  mortgagor  are 
citizens  of  the  same  state,  and  the  cred- 
itor of  the  mortgagors,  claiming  a  lien 
on  the  property,  is  a  citizen  of  another 
state,  such  mortgage  creditor  cannot, 
on  the  ground  of  diverse  citizenship,  re- 
move the  case  into  the  federal  court. 
Weldon  v,  Fritelen  (C.  C.  1904)  128 
Fed.  608,  reversed  Boatmen's  Bank  v. 
Same  (1905)  135  Fed.  650,  68  C.  C. 
A,  288. 

A  circuit  court  of  the  United  States  is 
without  jurisdiction  of  a  suit  against  a 
number  of  defendants  to  enjoin  the  di- 
version of  water  from  a  stream  by 
means  of  certain  irrigation  ditches,  in 
some  one  of  which  each  of  the  defend- 
ants is  alleged  to  own  an  interest, 
where  any  one  of  the  defendants  is  a 
citizen  of  the  same  state  as  complain- 
ant. Anderson  v.  Bassman  (C.  C. 
1905)  140  Fed.  10. 

A  bill  by  nonresident  stockholders  and 
directors  against  the  corporation  and 
resident  stockholders  and  directors  for 
dissolution  on  the  ground  that  it  was 
without  sufficient  capital  to  conduct 
business,  but  not  alleging  any  misman- 
agement or  disagreement,  and  making  it 
appear  that  their  interests  were  iden- 
tical, did  not  disclose  a  controversy  for 
which  a  federal  court  had  jurisdiction 
on  the  ground  of  diversity  of  citizen- 
ship. Hirsch  v.  Independent  Steel  Co. 
of  America  (C.  C.  1911)  196  Fed.  104, 
appeal  dismissed  Same  v.  Taylor  (1912) 
32  S.  Ct  841,  225  U.  S.  698,  56  L.  Ed. 
1263. 

A.,  being  entitled  to  a  settlement  and 
pre-emption,  sold  to  B.  B.  resold  to  C, 
and  authorized  an  agent  to  convey. 
C.  sold  to  different  parties.  After  many 
years,  it  being  discovered  that  said 
agent  had  not  conveyed  to  C,  the  hold- 
er of  the  land  and  some  of  the  interme- 
diate purchasers  filed  a  bill  against  B. 
and  the  heirs  of  C.  to  obtain  xK>nvey- 
ances.  B.  and  C.'s  heirs  moved  to 
have  the  cause  removed  to  the  United 
States  circuit  court,  alleging  themselves 
to  be  citizens  of  Virginia.  Complain- 
ants then  amended  their  bill,  making 
citizens  of  this  state,  who  had  made 
conveyances  of  part  of  said  land,  de- 
fendants; whereupon  the  court  refused 
to  remove  the  cause  to  the  federal 
court,  and  a  decree  was  entered  for 
complainants.     Held,   that  the  amend- 
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ment  was  proper,  and  therefore  the 
United  States  court  could  not  exercise 
jurisdiction.  Parberry's  Heirs  v.  Go- 
ram  (1813)  6  Ky.  (3  Bibb.)  107. 

Ejectment  was  brought  by  several 
plaintiffs,  some  of  whom  were  citizens 
of  New  Jersey  and  some  of  whom  were 
citizens  of  other  states,  against  the 
tenant  in  occupation  of  the  premises, 
and  the  landlord,  a  citizen  of  Ohio,  be- 
ing summoned  in  to  defend*  sought  to 
remove  the  action  to  the  United  States 
court.  Held  that,  inasmuch  as  some 
of  the  plaintiffs  were  not  citizens  of 
the  state  where  the  action  was  brought, 
and  as  one  of  the  defendants  was  not 
a  citizen  of  a  different  state,  the  case 
was  not  within  the  act  of  congress. 
Meeker  v.  Boylan  (1860)  28  N.  J.  Jiaw 
(4  Dutch.)  274. 

Where  both  appellees  and  all  the  ap- 
pellants except  one  are  citizens  of  Tex- 
as, and  that  one  is  the  partner  of  the 
two  others,  an  action  against  the  firm 
for  conversion  cannot  be  transferred  to 
the  United  States  courts.  Blum  v. 
Thomas  (1883)  60  Tex.  158. 

A  defendant  sued  as  a  member  of  a 
partnership  is  not  entitled  to  remove  a 
cause  to  the  federal  court  because  such 
defendant  is  a  nonresident  of  the  state, 
where  his  codefendants  and  partners, 
as  well  as  plaintiff,  are  citizens  of  the 
state.  National  Bank  of  Commerce  v. 
Galland  (1896)  14  Wash.  502.  45  Pac. 
35. 

252. Parties   to    cross-actions^ 

Where  a  federal  court  obtains  juris- 
diction in  a  suit  to  enforce  a  lien  on 
property,  by  reason  of  the  diversity  of 
citizenship  between  the  complainants 
and  defendants,  such  jurisdiction  ex- 
tends to  the  determination  of  the  rights 
of  defendants  or  interveners,  who  also 
assert  liens  on  the  same  property,  by 
cross-bills  against  other  of  the  de- 
fendants, which  give  them  the  right  to 
contest  complainants*  claims,  although 
there  is  no  diversity  of  citizenship  be- 
tween the  parties  to  such  cross-bills, 
and  notwithstanding  the  fact  that  the 
cross-bills  make  it  necessary  to  bring 
in  new  parties.  Lilienthal  v.  McCor- 
mick  (1902)  117  Fed.  89,  54  C.  C.  A. 
475. 

If  a  cross -bill  in  a  federal  court  as- 
sumes the  character  of  an  original  bill, 
it  will  be  dismissed  for  want  of  jurisdic- 
tion, where  the  parties  to  the  controver- 
sy presented  thereby  are  citizens  of  the 
same  state.  Patton  v.  Marshall  (1909) 
173  Fed.  350,  97  C.  O.  A.  610,  26  L.  R. 
A.  (N.  S.)  127. 

The  fact  that  the  parties  plaintiff  and 
defendant  to  a  cross-bill,  or  some  of 
them,  are  citizens  of  the  same  state, 
will  not  prevent  its  being  sustained  in 
the  federal  court,  where  necessary  to 
prevent  injustice;  and  defendants,  as 
parties  to  the  original  bill,  are  subject 
to  the  jurisdiction  of  the  court 
Schenck  v.  Peay  (C.  0.  1868)  Fed.  Gas. 
No.  12,460. 
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Where  all  the  defendants  are  citize 
of  the  state,  one  cannot  file  a  cross-fc 
against  the  others  as  to  matters  d 
set  up  in  the  original  bill,  in  which  t 
original  complainants  have  no  intere 
Putnam  v.  New  Albany  (C.  C.  186 
Fed.  Cas.  No.  11,481. 

Where  citizens  of  Georgia,  who  a 
•  partners,  are  both  sued  in  equity 
the  courts  of  the  United  States*,  one 
them  cannot,  by  cross-bill  against  t 
other,  litigate  their  disputes  inter  sei 
Vannerson  v.  Leverett  (C.  C.  1887) 
Fed.  376. 

See,  also,  436,  post,  this  subdivisic 

253.  Ancillary       proceedings. 

Where  a  federal  court  of  equity 
New  Jersey,  acting  under  a  state  la^ 
granted  an  injunction  against  a  corp 
ration  of  that  state  on  the  ground 
insolvency  and  appointed  a  receiver  t 
its  property,  it  was  in  accordance  wi 
the  recognized  federal  practice  for  tl 
complainant,  with  leave  of  that  coui 
1^  institute  a  suit  for  the  appointmei 
of  an  ancillary  receiver  in  the  feder 
court  of  another  district  in  which  tl 
corporation  had  property,  and.  while 
stockholder  may  be  permitted  to  i 
tervene  in  the  ancillary  suit  and  coi 
test  the  right  of  the  complainant,  1 
cannot  in  such  suit,  or  on  appeal  fro 
the  decree  therein,  question  the  juri 
diction  of  the  court  in  the  princip 
suit,  nor  obtain  a  review  of  its  decre 
McGraw  v.  Mott  (1910)  179  Fed.  64 
103  C.  C.  A.  204. 

Where  a  receiver,  appointed  by  a  fe 
eral  court,  by  reason  of  the  charact 
of  his  appointment,  or  because  of  loc 
policy  or  the  rights  of  local  creditor 
is  not  permitted  to  sue  in  a  jurisdicti( 
other  than  the  one  in  which  he  was  aj 
pointed,  a  bill  may  be  filed  in  anothi 
federal  court  for  the  appointment  of  f 
ancillary  receiver,  and,  the  ultimate  ol 
ject  of  such  proceeding  being  to  aid  tl 
purpose  of  the  original  suit,  it  is  in  thi 
sense  ancillary,  and  jurisdiction  there( 
does  not  depend  on  diversity  of  citizej 
ship  of  the  parties.  Bluefields  S.  S.  C 
V.  Steele  (1911)  184  Fed.  584,  106  C.  i 
A.  564. 

Where  a  bill  by  a  legatee,  a  citize 
of  California,  against  an  executor, 
resident  of  Massachusetts,  sought  1 
reach  real  estate  fraudulently  mortgai 
ed  by  the  executor  to  a  trustee  residic 
in  Illinois  to  secure  a  note  owned  by 
resident  of  Illinois,  the  trustee,  made 
party,  was  bound  by  any  decree  r< 
specting  his  representative  defense,  an 
the  trial  court  could,  by  ancillary  bil 
bring  in  the  holder  of  the  note  if  thi 
should  be  deemed  necessary,  without  ai 
fecting  the  diversity  of  citizenshi] 
Fraser  v.  Cole  (1914)  214  Fed.  556,  13 
C.  C.  A.  102. 

A  bill  in  equity  to  enjoin  a  judgmei 
of  the  circuit  court,  brought  in  sue 
court,  is  not  an  original  suit;  and  it  i 
immaterial  that  the  original  plaintiff  i 
a  resident  and  citizen  of  another  8tat< 
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hrnlap  V.   Stetson  (C.  C.  1827)  Fed. 
Jas.  No.  4,164. 

The  federal  court  has  jurisdiction  of 

bill  filed  by  defendant  in  a  judgment 
eadered  therein  against  an  assignee  of 
tlaintiff,  to  set  aside  such  judgment  for 
raud,  though  both  parties  are  citizens 
»f  the  same  state.  O'Brien  County 
r.  Brown  (C.  C.  1871)  Fed.  Cas.  No. 
.0,399. 

See,  also,  post,  this  note,  "Nature  and 
xtent  of  jurisdiction  in  general." 

Where  a  suit  is  auxiliary  to  one  pre- 
iously  commenced  and  still  pending  be- 
ween  citizens  of  different  states,  it  is 
JO  objection  to  the  jurisdiction  that  the 
)arties  are  citizens  of  the  same  state. 
S'ew  Orleans  v.  Fisher  (1901)  21  Sup. 
:t.  347,  352,  180  U.  S.  185,  45  L.  Ed. 
185;  Stone  v.  Bishop  (C.  C.  1878)  Fed. 
^as.  No.  13,482. 

Diverse  citizenship  does  not  give  ju- 
risdiction to  a  federal  court  of  a  bill 
K'hich  seeks  a  declaration  of  the  non- 
existence of  a  will,  and  the  consequent 
nullity  of  its  probate  in  a  state  court, 
K'bere  the  proceeding  to  contest  a  will 
afforded  by  the  laws  of  that  state  is 
but  supplementary,  or  ancillary,  to  the 
original  probate  proceedings,  and  is  not 
m  independent  controversy  inter  par- 
tes. O'Callaghan  v.  O'Brien  (1905)  25 
Sup.  Ct  727,  735,  199  U.  S.  89,  50  L. 
Ed.  101. 

Where  a  creditor's  bill  in  a  federal 
court  to  enforce  a  state  judgment 
sought  to  establish  the  existence  of  a 
partnership  only  for  the  purpose  of 
subjecting  the  interest  of  the  surviv- 
ing partner  in  the  partnership  funds  to 
the  payment  of  complainant's  judgment, 
the  bill  was  not  demurrable  on  the 
ground  that  complainant  sought  there- 
by to  compel  defendants,  who  were  both 
residents  of  the  state,  to  litigate  in  the 
federal  court  a  demand  which  one  had 
against  the  other.  Feidler  v.  Bartle- 
8on  (1908)  161  Fed.  30,  88  C.  C.  A.  194, 
affirming  decree  Bartleson  v.  Feidler  (C. 
C.  1906)  149  Fed.  299. 

The  federal  court  has  jurisdiction  of 
a  suit  upon  a  supersedeas  bond  given 
m  that  court,  independent  of  the  citi- 
zenship of  the  parties'.  Seymour  v. 
Phillips  &  Colby  Const  Co.  (C.  C.  1877) 
Fed.  Cas.  No.  12,689. 
See,  also,  430,  post,  this  subdivision. 

254.  Necessity  of  citizenship  or  resi- 
dence in  state  where  suit  is  brought.— 

A  suit  by  the  widow  of  an  employ^ 
of  the  Pullman  Company  for  wrongful 
death  was  properly  dismissed  as*  to  the 
railway  company  over  whose  lines  the 
Pullman  Company  operated,  where  nei- 
ther plaintiff  nor  defendant  railway  was 
a  resident  of  the  state  wherein  suit 
was  brought.  Lindsay  v.  Chicago,  B.  & 
Q.  R.  Co.  (1915)  226  Fed.  23,  141  C.  0. 
A  131. 

A  federal  court  has  no  jurisdiction 
of  suits  on  the  ground  of  diversity  of 
citizenship  except  where  one  of  the 
parties  is  a  citizen  of  the  state  where 
the  suit  is  brought     Shute  v.   Davie 


(C.  C.  1817)  Fed.  Cas.  No.  12,828; 
White  V.  Fenner  (C.  C.  1818)  Id.  17,- 
547;  Kitchen  v.  Strawbridge  (C.  C. 
1821)  Id.  7,854;  Moffat  v.  Soley  (C.  C. 
1827)  Id.  9.688;  Kelly  v.  Harding  (C. 
C.  1867)   Id.  7,670. 

A  federal  court  in  New  York  has  no 
jurisdiction  of  a  suit  by  a  citizen  of 
New  York  and  a  citizen  of  Georgia 
against  a  citizen  of  Massachusetts. 
Moffat  V.  Soley  (C.  C.  1827)  Fed.  Cas. 
No.  9,688. 

A  bill  filed  in  one  state  by  a  complain- 
ant residing  in  another  will  be  dismiss- 
ed, where  respondent  shows  that  he  has 
his  domicile  in  still  another  state. 
Burnham  v.  Rangeley  (C.  C.  1845)  Fed. 
Cas.  No.  2,176. 

If  other  parties  are  introduced,  and 
different  interests*  involved,  it  is  to 
that  extent  an  original  bill,  and  the  ju- 
risdiction of  the  court  must  then  depend 
on  the  citizenship  of  the  parties,  and 
one  of  the  parties  must  be  a  citizen  of 
the  state  where  the  suit  is  brought. 
Williams  v.  Byrne  (C.  C.  1846)  Fed. 
Cas.  No.  17,718. 

The  sureties  of  litigants  in  the  federal 
courts  need  not  be  residents  of  the  state 
in  which  the  suit  is  pending.  Souter  v. 
La  Crosse  R.  R.  (C.  C.  1865)  Fed.  Cas. 
No.  13,180. 

Since  the  act  of  1875  it  is  no  longer 
necessary  in  suits  between  citizens  of 
different  states  that  either  shall  be  a 
resident  of  the  state  in  which  suit  is 
brought.  Eureka  Consol.  Min.  Co.  v. 
Richmond  C.  Min.  Co.  (C.  C.  1880)  2 
Fed.  829,  830. 

It  is  immaterial,  so  far  as  the  juris- 
diction of  the  court  is  concerned,  of 
what  one  of  the  states  the  plaintiff  is 
a  citizen,  provided  the  parties  are  citi- 
zens of  different  states.  Brooks  v. 
Bailey  (C.  C.  1881)  9  Fed.  438. 

A  suit  brought  in  a  court  of  a  state 
of  which  neither  party  is  a  resident 
is  not  removable  into  a  federal  court 
on  the  ground  of  diversity  of  citizenship, 
unless  both  plaintiff  and  defendant 
waive  objection  to  the  jurisdiction  of 
such  court.  Such  suit  is  one  of  which 
that  court  would  not  have  had  juris- 
diction in  the  first  instance  except  by 
cons'ent  of  both  parties,  nor  can  it  ac- 
quire jurisdiction  by  removal  without 
such  consent,  and  plaintiff  cannot  be 
held  to  have  waived  his  right  to  object 
by  bringing  the  suit  in  a  state  court. 
Foulk  V.  Gray  (C.  C.  1902)  120  Fed. 
156. 

A  federal  court  has  no  jurisdiction  to 
proceed  to  judgment  if  plaintiff  and  all 
defendants  served  with  process  are  res- 
idents of  another  state,  and  the  only 
defendant  living  in  the  state  where  suit 
is  brought  is  not  served.  Robinson  v. 
Bennett  (1883)  15  N.  W.  904,  50  Mich. 
560. 

255.  Necessity  of  citizenship  or  re8i« 

dence  in  district  where  suit  is  brought. 

—See,   also,    post,'  f   1033,    and    notes 

thereunder. 

Under  the  act  of  March  3,  1887,  as 
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amended  by  that  of  August  13«  188S,  a 
circuit  court  had  no  jurisdiction  upon 
the  ground  of  diverse  citizenship  of  a 
suit  brought  by  residents  of  other  dis- 
tricts than  that  for  which  the  court 
sits,  against  several  defendants;  only 
one  of  whom  is  a  resident  of  that  dis- 
trict. Excelsior  Pebble  Phosphate  Co. 
V.  Brown  (1896)  74  Fed.  321,  20  C.  0. 
A.  428. 

To  authorize  the  bringing  of  a  suit 
in  a  federal  court  on  the  ground  of  di- 
verse citizenship,  all  of  the  plaintiffs  or 
all  of  the  defendants  must  be  residents 
of  the  district.  Turk  v.  Illinois  Cent. 
R.  Co.  (1914)  218  Fed.  815,  134  C.  O. 
A.  111. 

A  federal  court  has  jurisdiction  where 
defendant  is  a  citizen  of  the  state  in 
which  the  suit  is  brought,  and  plaintiff  a 
citizen  of  another  state,  without  ref- 
erence to  the  division  of  the  state  into 
districts,  where  process  has  been  serv- 
ed in  the  district'  in  which  suit  is 
brought  Vore  v.  Fowler  (C.  C.  1869) 
Fed.  Cas-.  No.  17,003. 

A  federal  court  has  no  jurisdiction 
over  a  defendant  served  vdth  process 
while  temporarily  in  a  district  in  which 
he  does  not  reside.  Smith  v.  Tuttle  (C. 
C.  1870)  Fed.  Cas'.  No.  13,120. 

Where  the  jurisdiction  of  the  court 
depends  on  diverse  citizenship  of  the 
parties  either  plaintiff  or  defendant 
must  be  a  resident  and  citizen  of  the 
district.  Single  v.  Scott  Paper  Mfg.  Co. 
(C.  C.  1893)  55  Fed.  553,  555. 

A  bill  was  filed  in  the  circuit  court  of 
Virginia,  alleging  that  complainant  was 
a  corporation  under  the  laws  of  New 
York,  and  that  the  defendant  was  a 
corporation  under  the  laws*  of  New  Jer- 
sey, and  a  citizen  and  resident  of  that 
state,  having  a  principal  place  of  busi- 
ness at  Bristol,  Va.,  in  said  district. 
Held,  that  the  court  had  not  jurisdic- 
tion of  the  suit  by  reason  of  the  diversi- 
ty of  citizenship  of  the  parties  neither 
of  them  being  a  resident  of  the  district. 
Central  Trust  Co.  of  New  York  v.  Vir- 
ginia, T.  &  C.  Steel  &  Iron  Co.  (C.  C. 
1893)  55  Fed.  7(>9,  decree  reversed 
Central  Trust  Co.  v.  McGeorge  (1894) 
14  Sup.  Ct.  286,  151  U.  S.  129,  38  U 
Ed.  98. 

A  suit  on  the  bond  of  a  contractor  for 
public  work,  brought  in  the  name  of  the 
United  States  for  the  use  and  benefit  of 
others,  as  provided  by  Act  Aug.  13, 
1894,  incorporated  into  section  6923, 
post,  as  originally  enacted,  even  conced- 
ing it  to  be  a  suit  by  the  United  States 
for  the  purpose  of  conferring  jurisdic- 
tion on  a  federal  court,  regardless  of 
the  citizenship  of  the  parties,  cannot  be 
maintained  in  such  court  on  that  ground 
in  any  district  other  than  the  one  of 
which  the  defendant  is  an  inhabitant 
U.  S.  V.  O'Brien  (C.  C.  1903)  120  Fed. 
446. 

A  federal  court  has  no  jurisdiction 
of  a  personal  action  where  neither  com- 
plainant nor  defendant  is  a  citizen  or 
resident  of  the  district,  unless  the  par- 
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ties'  consent  to  the  court  exercising  ju- 
risdiction. Hultberg  v.  Anderson  (0. 
C.  1909)  170  Fed.  657. 

256.  Citizenship  of  parties  within  pur^ 
view  of  statute^— See,  also,  ante,  not« 
under  Const  art  3,  §  2,  cl.  1,  "Con- 
troversies between  a  state  and  citizens 
of  another  state,"  as  to  who  are  citizens 
within  the  meaning  of  the  grant  of  ju- 
dicial power. 

See,  also,  notes  under  Const  Amend. 
14,  §  1. 

Citizenship,  within  this  section,  means 
permanent  residence  in  a  state  with  an 
intention  of  remaining.  Hammerstein 
V.  Lyne  (D.  C.  1912)  200  Fed.  165. 

257. State8.~A  state  is  not  a  cit- 
izen, and  under  the  judiciary  acts  a  suit 
between  a  state  and  a  citizen  or  a  cor- 
poration of  another  state  is  ^not  a  suit 
between  citizens  of  different  states. 
Postal  Telegraph  Cable  Co.  v.  Ala- 
bama (1895)  15  Sup.  Ct  192,  194,  155 
U.  S.  482,  39  li.  Ed.  231. 

A  state  is  not  a  citizen  within  the 
meaning  of  this*  section.  Minnesota  r. 
Northern  Securities  Co.  (1904)  24  Sup. 
Ct  598,  601,  194  U.  S.  48,  48  L.  Ed. 
870. 

A  state  is  not  a  citizen,  within  thie 
law  conferring  federal  jurisdiction  in 
certain  cases  where  diversity  of  citi* 
zenship  exists.  Deseret  Water,  Oil  & 
Irrigation  Co.  v.  State  of  California 
(1913)  202  Fed.  498,  120  C.  C.  A.  641, 

A  suit  instituted  by  a  state  against  a 
claimant  of  land,  to  enforce  a  forfei- 
ture of  the  land  and  subject  it  to  sale  for 
the  benefit  of  the  sichool  fund,  was  not 
originally  cognizable  in  the  federal 
courts,  nor  was  it  removable  thereto, 
there  being  no  federal  question  present- 
ed by  the  bUl,  and  the  state  not  being  a 
citizen,  within  the  judiciary  act  and  re- 
moval laws.  State  of  West  Virginia  ▼, 
King   (C.  C.  1901)   112  Fed.  369. 

258.  CitUens  of  DistHot  of  Co* 

iumbia.— A  citizen  of  the  District  of 
Columbia,  not  being  a  citizen  of  a  state 
within  the  meaning  of  the  judiciary  act, 
cannot  sue  in  a  federal  court  Hep* 
burn  V.  EUzey  (1805)  2  Cranch,  446» 
2  D.  Ed.  a32;  Corporation  of  New  Or- 
leans V.  Winter  (1816)  1  Wheat  91,  4 
L.  Ed.  44;  Barney  v.  CJity  of  Baltimor* 
(1867)  6  Wall.  280,  18  L.  Ed.  825: 
Westcott  V.  Fairfield-  (C.  C.  1811)  Fed: 
Cas.  No.  17,418;  Vasse  v.  Mifflin  (C.  (X 
1825)  Fed.  Cas.  No.  16,895;  Barney 
V.  City  of  Baltimore  (C.  C.  1863)  Fed. 
Cas.  No.  1,029  (reversed  [1867]  « 
Wall.  280,  18  Ia  Ed.  825);  Hollani 
v.  Hyde  (C.  C.  1890)  41  Fed.  897. 

The  jurisdiction  of  the  federal  court 
does  not  extend  to  a  controversy  be* 
tween  an  alien  and  a  citizen  of  the  Dis* 
trict  of  Columbia,  the  latter  not  being^ 
a  citizen  of  a  state  within  the  meaning: 
of  the  acts  conferring  jurisdiction  upoit 
the  federal  courts.  Land  Co.  of  New 
Mexico  V.  Elkins  (C.  C  1884)  20  Fed-. 
545. 

▲  federal  court  in  a  state  is  without 
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jurisdiction  of  a  suit  by  a  national 
bank  of  the  District  of  Columbia  against 
a  citizen  of  such  state  on  the  ground  of 
diyersity  of  citizenship.  American  Nat 
Bank  of  Washington  v.  Tappen  (C.  C. 
1909)  174  Fed.  431,  judgment  affirmed 
(1910)  30  Sup.  Ct.  697,  217  U.  S.  600, 
54  L.  Ed.  897. 

The  courts  of  the  United  States  have 
no  jurisdiction  upon  the  ground  of  di- 
verse citizenship  of  cases*  between  cit- 
izens of  the  District  of  Columbia  and 
citizens  of  a  state.  Hooe  v.  Jamieson 
(1897)  17  Sup.  Ct  596,  166  U:  S.  395, 
41  L.  Ed.  1049. 

259. Citizens  of  territories.— The 

provision  for  jurisdiction  of  the  fed- 
eral courts  depending  on  the  citizen- 
ship of  the  parties  does  not  extend  to 
a  case  between  a  citizen  of  a  state  and 
the  citizen  of  a  territory.  Goldsmith 
V.  GUliland  (C.  C.  1885)  24  Fed.  154, 
156. 

States  are  the  political  bodies  refer- 
red to  in  the  extension  of  the  judicial 
power  of  the  United  States  to  contro- 
versies between  citizens*  of  different 
states,  and  the  territories  of  the  Unit- 
ed States,  are  not  within  the  statute, 
and  citizenship  therein  will  not  give 
jurisdiction.  Seddon  v.  Virginia,  T.  &  C. 
S.  &  I.  Co.  (C.  C.  1888)  36  Fed.  6,  8, 
1  L.  R.  A.  108. 

260.  —  Corporations.— The  Balti- 
more &  Ohio  Railroad  Company,  char- 
tered by  Maryland  to  construct  a  rail- 
road in  Maryland  and  in  that  part  of 
Virginia  afterwards  cons*tituting  the 
state  of  West  Virginia,  was  authorized 
by  statutes  of  Virginia  to  complete  its 
road  in  that  state  on  terms  substantial- 
ly the  same  as*  those  of  its  Maryland 
charter,  and  which  did  not  affect  its 
corporate  identity  or  unity.  Held,  that 
it  did  not  thereby  become  a  corporation 
of  Virginia,  and  consequently  of  West 
Virginia  on  the  admission  of  that  state 
to  the  Union.  Gerling  v.  Baltimore  & 
O.  R.  Co.  (1894)  151  U.  S.  673,  14  Sup. 
Ct  533,  38  L.  Ed.  311;  Taylor  County 
Court  V.  Baltimore  &  O.  R.  Co.  (C.  C. 
1888)  35  Fed.  161;  Baltimore  &  O.  R. 
Co.  V.  Ford  (C.  C.  1888)  35  Fed.  170, 
foUowing  Baltimore  &  O.  R.  Co.  v.  Har- 
ris (1870)  79  U.  S.  (12  Wall.)  65,  20  L. 
Ed.  354. 

There  is  an  entire  want  of  federal  ju- 
risdiction when  two  corporations  on 
opposite  sides  of  a  controversy  are 
created  under  the  laws  of  the  same 
state,  whether  the  suit  is  brought  in 
that  state  or  in  another  state,  where 
the  defendant  corporation  has  a  place 
of  business.  Empire  Coal  &  Transpor- 
tation CJo.  V.  Empire  Coal  &  Mining  Co. 
(1893)  150  U.  S.  159,  14  Sup.  Ct  66, 
37  L.  Ed.  1037. 

A  railroad  formed  by  the  coxibolida- 
tion  of  three  roads  chartered  respec- 
tively by  three  different  states  cannot, 
when  sued  in  the  courts  of  one  of  those 
states  by  a  citizen  thereof,  remove  the 
case  into  the  federal  courts,  upon  the 
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ground  that  the  charters  obtained  from 
the  other  two  states  give  it  a  foreign 
citizenship.  Johnson  v.  Philadelphia,  W. 
&  B.  R.  Co.  (C.  C.  1881)  9  Fed.  6. 

As  a  corporation  is  a  person  within 
the  meaning  of  the  act,  so  also  may  it 
be  an  inhabitant;  it  not  being  the  in- 
tention to  make  any  distinction  between 
natural  persons  and  corporations.  Rid- 
dle V.  New  York,  L.  E.  &  W.  R.  Co.  (C. 
C.  1889)  39  Fed.  290,  291. 

A  corporation  cannot  be  a  resident 
of  a  state  other  than  that  in  which  it 
was  incorporated.  Miller  v.  Wheeler  & 
Wilson  Mfg.  Co.  (C.  C.  1891)  46  Fed. 
882. 

The  federal  courts  have  jurisdiction, 
on  the  ground  of  diverse  citizens-hip, 
of  an  action  against  a  foreign  corpo- 
ration, brought  in  the  district  in  which 
the  plaintjff  resides,  when  such  corpo- 
ration is  subjected  by  statute  to  the  ju- 
risdiction of  the  courts  of  the  state  in 
which  the  district  is  located.  Dinzy  v. 
Illinois  Cent  R.  Co.  (C.  C.  1894)  61 
Fed.  49. 

A  corporation  of  one  state  is  not, 
for  the  purpose  of  federal  jurisdiction, 
an  inhabitant  or  resident  of  another 
state  in  which  it  has  a  usual  place  of 
business.  U.  S.  v.  S.  P.  Shotter  Co. 
(C.  C.  1901)  110  Fed.  1. 

Where  defendant  was  an  alien  insur- 
ance corporation,  it  was  a  nonresident 
of  California,  though  it  had  a  branch 
office  within  the  state  for  the  transac- 
tion of  business.  Baumgarten  v.  Al- 
liance Assur.  Co.,  Limited,  of  London, 
England    (C.  C.  1907)   153  Fed.  301. 

A  corporation  organized  under  the 
laws  of  a  territory  is  not  a  federal  cor- 
poration organized  under  the  laws  of 
the  United  States*  so  as  to  bring  it 
within  this  provision.  Boyd  v.  Great 
Western  Coal  &  Coke  Co.  (C.  C.  1911) 
189  Fed.  115. 

For  jurisdictional  purposes  a  rail- 
road or  other  corporation  of  a  state  is 
a  resident  only  of  the  state  by  which 
it  is  incorporated,  and  of  which  it  is 
a  citizen.  Stone  v.  Chicago,  B.  &  Q.  R. 
Co.  (D.  C.  1912)  195  Fed.  832. 

The  Adams*  Express  Company,  domi- 
ciled in  the  state  of  New  York,  and  all 
of  its  corporators  citizens  of  other 
states  than  Louisiana,  has  a  right, 
when  sued  in  one  of  the  courts  of  this 
state  by  a  citizen  of  the  state,  to  re- 
move the  case  to  United  States  court 
Rosenfield  v.  Adams  Exp.  Co.  (1809) 
21  La.  Ann.  233. 

An  insurance  corporation  created  un- 
der the  laws  of  the  Republic  of  France, 
is  to  be  regarded,  for  the  purposes  of 
federal  jurisdiction,  as  if  it  were  a 
natural  person,  and  a  citizen  of  France, 
and,  therefore  an  alien.  Barrowcliffe 
V.  La  Caisse  G6n6rale  des  Assurances 
Agricoles  et  des  Assurance  Contre 
L'Incendie  (1879)  1  City  Ct  R.  151. 

A  company  incorporated  in  one  state 
only,  and  doing  businesB  in  another  state 
in  compliance  with  conditions  imposed 
upon  foreign  corporations  as  prerequi- 
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sites  to  their  doing  business  therein,  is 
a  nonresident  of  the  latter  state.  Kosh- 
land  V.  National  Fire  Ins.  Co.  (1897) 
49  Pac.  845,  31  Or.  205;  Id.,  49  Pac. 
850,  31  Or.  597. 

When  a  corporation  sues  or  is  sued, 
the  governing  oflScers,  by  whatever  name 
called,  are  the  substantial  party;  and 
if  they  are  citizens  of  the  state  which 
created  the  corporation,  and  the  other 
party  is  a  citizen  of  another  state,  the 
federal  courts  have  jurisdiction.  Whee- 
den  V.  Camden  &  A.  R.  Co.  (1856)  1 
Grant,  Cas.  420. 

An  insurance  company  created  by  the 
laws  of  another  state  did  business  in 
Wisconsin  in  conformity  with  the  laws 
regulating  the  transaction  of  insurance 
business  by  foreign  companies.  The 
company's  agents'  were  authorized  to 
accept  service  of  process  from  the  Wis- 
consin courts.  Held,  that  the  company 
was  not  deprived  of  its  right  to  trans- 
fer to  the  national  courts  a  suit  com- 
menced against  it  in  a  court  of  Wiscon- 
sin, and  by  a  citizen  thereof.  Knorr  v. 
Home  Ins.  Co.  of  New  York  (1869)  25 
Wis.  143,  3  Am.  Rep.  26. 

See  223,  post,  this  subdivision. 

261.  Time  of  existence  of  Jurisdic- 
tional grounds— The  test  of  jurisdiction 
is  not  citizenship  at  the  time  a  con- 
tract is  made  or  broken,  but  at  the  time 
the  action  is  commenced.  Chamberlain 
V.  Eckert  (C.  C.  1869)  Fed.  Cas.  No. 
2,577;  Frank  v.  Chetwood  (C.  C.  1879) 
Fed.  Cas.  No.  5,051 ;  Seddon  v.  Virginia, 
T.  &  C.  S.  &  I.  Co.  (C.  C.  1888)  36 
Fed.  6,  8,  1  L.  R.  A.  108. 

Where  a  federal  court  once  acquires 
jurisdiction  by  diverse  citizenship,  such 
jurisdiction  is  not  arrested  by  the  fact 
that,  after  the  action  is  begun,  defend- 
ant does  not  continue  to  resist  com- 
plainant's demands.  Park  v.  New  York, 
L.  E.  &  W.  R.  Co.  (C.  C.  1895)  70 
Fed.  641. 

Where  a  citizen  of  the  same  state  as 
the  defendant  is  a  necessary  party 
plaintiff  to  a  suit  in  a  federal  court 
when  it  is  commenced,  the  court  does 
not  acquire  jurisdiction  because  at  some 
time  during  the  pendency  of  the  suit  he 
may  cease  to  be  a  necessary  party. 
Adams  v.  City  of  Woburn  (C.  C.  1909) 
174  Fed.  192. 

262.  Change  of  citizenship  pending 
suit. — Jurisdiction  of  a  suit  once  ac- 
quired by  a  court  of  the  United  States 
by  reason  of  the  requisite  citizenship 
of  the  parties  is  not  lost  by  a  change 
in  the  citizenship  of  either  party  pend- 
ing the  suit.  Morgan's  Heirs  v.  Mor- 
gan (1818)  2  Wheat.  290,  4  L.  Ed.  242; 
Dunn  v.  Clarke  (1834)  8  Pet.  1,  3,  8  L. 
Ed.  845;  Clarke  v.  Mathewson  (1838) 
12  Pet  164,  9  L.  Ed.  1041;  Louisville, 
N.  A.  &  C.  Ry.  Co.  v.  Louisville  Trust 
Co.  (1899)  19  Sup.  Ct.  817,  821,  822, 
174  U.  S.  552,  43  L.  Ed.  1081;  Clarke 
V.  Mathewson  (C.  C.  1835)  Fed.  Cas. 
No.  2,857;  U.  S.  v.  Myers  (C.  C.  1836) 
Fed.   Cas.   No.   15,844;  Trigg  v.   Con- 
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way  (C.  C.  1855)  Fed,  Cas.  No.  14,173; 
Culver  V.  Woodruff  County  (C.  C.  1878) 
Fed.  Cas.  No.  3,469;  Moore  v.  Edge- 
field (C.  C.  1887)  32  Fed.  498,  500; 
Brigel  v.  Tug  River  Coal  &  Salt  Co. 
(C.  C.  1896)  73  Fed.  13;  Collins  v.  City 
of  Ashland  (D.  C.  1901)  112  Fed.  175; 
Ex  parte  Jones  (1880)  66  Ala.  202. 

Where  there  is  no  change  of  party, 
a  jurisdiction  depending  on  the  condi- 
tion of  the  party  is  governed  by  that 
condition,  as  it  was  at  the  commence- 
ment of  the  suit  Morgan  v.  Morgan 
(1817)  ^  Wheat  290,  4  L.  Ed.  242; 
Mullan  V.  Torrance  (1824)  9  Wheat 
537,  6  L.  Ed.  154;  ConoUy  v.  tfaylor 
(1829)  2  Pet  556,  7  L.  Ed.  518. 

A.,  a  citizen  of  Virginia,  recovered 
judgment  in  ejectment  in  the  circuit 
court  of  the  United  States  for  Ohio, 
against  B.,  a  citizen  of  that  state.  Aft- 
er the  death  of  A.,  a  bill  was  filed  in 
the  same  court,  the  plaintiffs  and  de- 
fendants all  being  citizens  of  Ohio,  for 
an  injunction  to  the  judgment,  and 
praying  that  a  conveyance  of  the  land 
might  be  made  to  the^  complainants. 
Held  that,  to  the  extent  of  the  prayer 
for  an  injunction,  the  bill  was  not  an 
original  proceeding,  and  that  the  court 
had  jurisdiction  for  that  purpose,  not 
being  deprived  of  its  equitable  control 
over  the  judgment  by  the  change  of 
residence  of  the  parties.  Dunn  v. 
Clarke  (1834)  33  U.  S.  (8  Pet)  1,  8  L. 
Ed.  845. 

Where  a  suit  was  instituted  by  a  citi- 
zen of  Connecticut  against  citizens  of 
Rhode  Island,  and,  pending  reference 
to  a  master,  complainant  died,  and  a 
citizen  of  Rhode  Island  was  appointed 
administrator,  the  circuit  court  bad  ju- 
risdiction of  the  suit,  revived  by  the 
administrator;  for  change  in  the  resi- 
dence of  the  parties  after  the  institu- 
tion of  a  suit  will  not  affect  the  court's 
jurisdiction.  Clarke  v.  Mathewson 
(1838)  12  Pet  164,  170,  9  L.  Ed.  1041. 

The  jurisdiction  of  the  federal  court 
having  attached  in  an  action  at  law 
against  the  receivers  of  a  railroad,  such 
jurisdiction  is  not  lost  because  the  own- 
ership of  the  railroad  subsequently 
passes  to  citizens  of  the  same  state  as 
the  plaintiff,  nor  by  reason  of  an  order 
of  a  court  in  another  district  discharg- 
ing the  receivers,  especially  when  it  ex- 
pressly provides  that  pending  cases 
shall  not  be  affected.  Cross  v.  Evans 
(1898)  86  Fed.  1,  29  C.  C.  A.  523. 

Where,  pending  a  suit  in  a  federal 
court,  the  jurisdiction  of  which  depend- 
ed on  diversity  of  citizenship,  com- 
plainant transferred  his  interest  in  the 
subject-matter  to  a  corporation  of  the 
same  citizenship  as  the  defendant,  the 
federal  court  no  longer  had  jurisdic- 
tion, and  could  not  proceed  to  a  decree. 
Pittsburgh,  S.  &  N.  R.  Co.  v.  FUke 
(1910)  178  Fed.  66,  101  C.  C.  A.  560. 

A  creditors'  bill  for  discovery  is  a 
continuation  of  the  suit  at  law,  and  a 
change  of  residence  of  the  complainant 
does  not  oust  the  jurisdiction.     Hatch 
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V.  r:^-*:^^^»^r   (C.   C.   1846)   Fed.   Cas.   No. 

ij>l^  ^^^  rule    that  jurisdiction   once    ac- 

quir^^*  ^fi  by  virtue  of  the  citizenship  of 
tbe  :^r=^'  '^^311'ti^s    cannot    be    ousted    by    a 

<^haiL  ^^^  ^^^  °^  residence  applies  only  where 
jnris  <^:^  ^H-  <^z:tion  has  vested  by  a  suit.  Thax- 
t*r  y^^  Z^atch  (0.  0.  1853)  Fed.  Cas.  No. 

2%^m^ Change    of    domicile   to    create 

ifii  Lj  ■  I  ^  'Cy  of  citizenship^— It  is  compe- 
f<?Dt  i^E^'^czza^r  one  to  make  a  change  of  dom- 
jciJe  ^     -^^DF  the   purpose  of  giving  juris- 

dioticzz^'  -^ — ^  to  the  federal  courts*  where  it 
eoul^H-  :^Biot   otherwise  exist.'    Robertson 

V.  Cg^fc^^M^—  ^^on  (1873)  19  WaU.  94,  106,  22 

Wfcz^^ft^  JM^  ^  the  fact  that  a  change  of  dom- 
icile ^^  ^^^  induced  by  the  purpose  of  in- 
vokiK=^  j^^S.  federal  jurisdiction  does  not  af- 
l^iX  ^^^:^T»=ae  right,  yet,  where  the  sole  ob- 
jt>ct  :^i^j^E=^fe.  removing  from  one  state  to  an- 
othei^cr—  is  to  be  enabled  to  sue  in  the 
fede:^c^,«:z»_'M  court,  and  the  removal  is  with- 
out ^^^  :«3y  present  intention  to  remain 
perixzzA.  ^E-fc.^j»aently  or  for  an  indefinite  time, 
liut  ^^£»^>^-  :ji^  th  a  present  intention  to  return 
as  s<^z^  ^^z=^  SI  as  the  purposes  of  the  suit  are 
flcco  -m  m  -m  ii^lished,  held  there  is  no  change 
czMiicile.  Morris  v.  Gilmer  (1889) 
^=1^  —  Ct.  289,  293,  129  U.  S.  315,  32 
«im_     690. 

^™-  ^31  not  a  fraud  on  the  law  to  re- 
-  ^^rom  one  state  to  another  for  the 

^=^  ^3e  of  acquiring  a  right  to  sue  in 
^^^  ^^deral  court,  where  there  is  no 
^  "^^^"^  on  to  return.  Catlett  v.  Pacific 
^^^0.  (C.  C.  1826)  Fed.  Cas.  No.  2,- 
_     -^3riggs  V.  French  (C.  C.  1835)  Id. 

^^tiange  of  citizenship,  although  for 
^^^^  "^-■rpose  of  acquiring  a  right  to  sue 
^  ^^€deral  court,  is  not  unlawful  and 
^ot  deprive  the  court  of  jurisdic- 
1^  ^^^f  there  is  an  actual  bona  fide 
-j^^^-^,  with  the  intention  of  remaining 
C~^^^new  domicile.     Wiemer  v.  Louis- 

24^,  *       ^ater  Co.  (C.  C.  1903)  130  Fed. 

Feci*  ^avis  V.  Dixon  (C.  C.  1910)  184 
^       ^09. 

of    ^^^"*  Transfers  as  affecting  diversity 

is     ^  ,^  izenship,  In  general.— Where  there 

sut:^^^^     actual  sale  and   transfer   of   the 

|t  -v^-       "^t-matter  of  the  suit,  the  fact  that 

JQt^^^^^  ^  made  for  the  purpose  of  giving 

g^  ^r-  ^^^^icUon  to  the  federal  court  is  im- 

^Cfc-^j^'^^iHal.     Jones  v.  League   (1855)    18 

*    ^^W^»-^      ^^^  1^  ^-  Ed.  263;    Lehigh  Min. 

^'^^ZT^  ^^S-  Co.  V.  Kelly  (1895)   100  U.  S. 

^s^r^^,^     :16  Sup.   Ct.  307,  40  L.  Ed.   444; 

*-       ^"^^^-^ne  V.  Brooklyn  City  R.   Co.    (C. 

^5^66)  Fed.  Cas.  No.  10,597;   Newby 

^^egon  Cent.  Ry.  Co.   (C.  C.  1870) 

■^^0,145;    Hawley    v.    Kepp    (C.    C. 

J^    Id.  6,249;    De  Laveaga  v.  Wil- 

.      (C.  C.  1879)   Id.  3,759;    Black- 

v.  Selma,  M.  &  M.  R.  Co.   (C.  C. 

^  Id.  1.467. 

^^         ^^^i-^^^  ^  cause  of  action  was  transferred 

t^^'^-  ,^^  ^^  e  purpose  of  enabling  the   trans- 

c<>Xc^>^^^     to    sue    thereon    in    the    federal 

o^      ^^^^®    ^°®*    °^*    deprive    such    courts 

^•'^^•^xisdiction,  where  the  transfer  was 


real  and  absolute.  Cole  v.  Philadelphia 
&  E.  Ry.  Co.  (C.  C.  1905)  140  Fed.  944, 
decree  reversed  (1907)  Kreider  v.  Cole 
(1907)  149  Fed.  647,  79  C.  C.  A.  339. 

In  deciding  the  question  of  jurisdic- 
tion, the  court  could  not  inquire  into 
the  motives  which  induced  the  plaintiff 
to  make  the  contract  for  purchasing 
the  land.  McDonald  v.  SmaUey  (1828) 
26  U.  S.  (1  Pet.)  620,  7  L.  Ed.  287. 

A  citizen  of  Ohio,  being  indebted  to 
a  citizen  of  Alabama,  offered  to  sell 
and  convey  to  him  lands  in  Ohio,  in  pay- 
ment of  the  debt,  for  much  less  than 
their  real  value,  and  stated,  in  the  let- 
ter by  which  the  offer  was  made,  that 
the  title  would  most  probably  be  main- 
tained in  the  courts  of  the  United 
States,  but  would  fail  in  the  courts  of 
the  state.  The  plaintiff,  after  the  lands 
were  conveyed  to  him,  gave  his  bond  to 
,make  a  quitclaim  title  to  the  land,  on 
condition  of  receiving  $1,100.  Held, 
that  the  title  acquired  by  the  purchaser, 
whether  considered  as  purchaser  or  as 
mortgagee,  gave  jurisdiction  to  the 
courts  of  the  United  States.     Id. 

Where  a  resident  of  one  state  con- 
veys land  to  a  resident  of  another  state 
without  consideration,  and  with  a  dis'- 
tinct  understanding  that  the  grantor 
shall  retain  all  his  real  interest,  and 
that  the  deed  is  to  have  no  other  effect 
than  to  give  jurisdiction  to  the  federal 
court,  on  the  ground  of  the  diverse  citi- 
zenship of  the  parties  to  a  suit,  the 
conveyance  is  merely  colorable,  and 
does  not  clothe  the  court  with  juris- 
diction. Barney  v.  City  of  Baltimore 
(1867)  73  U.  S.  (6  WaU.)  280, 18  L.  Ed. 
825. 

In  a  bill  charging  that  defendant  had 
purchased  a  valuable  tract  of  land  at  a 
foreclosure  sale  while  acting  as  attor- 
ney for  the  defendant  therein,  who  was 
the  complainant's  grantor,  it  appeared 
that  complainant's  grantor  and  defend- 
ant were  citizens  of  the  same  state,  and, 
after  a  suit  begun  in  the  state  court  was* 
decided  in  defendant's  favor,  and  pend- 
ing an  appeal  to  the  supreme  court  of 
the  state,  the  conveyance  was  made  to 
her  son-in-law,  who  was  a  resident  of 
another  state,  and  who,  she  testified, 
offered  to  **take  the  matter  off  her 
hands."  It  did  not  appear  that  any 
part  of  the  purchase  money  stipulated 
in  the  deed  had  ever  been  paid,  or  that 
the  deed  had  ever  been  delivered  to  the 
complainant,  or  that  any  bond  for  costs 
was  ever  given  by  complainant  or  any 
one  for  him.  Immediately  after  the  con- 
veyance, suit  was  begun  in  his  name  in 
the  federal  court.  Held  clearly  a  case 
of  simulated  jurisdiction,  which  should 
have  been  dismissed,  under  Act  March 
3,  1875,  c.  137.  Hayden  v.  Manning 
(18a3)  106  U.  S.  686, 1  Sup.  Ct.  617,  27 
L.  Ed.  306. 

Where  a  chose  in  action  is  transfer- 
red to  a  nonresident  for  value,  the  in- 
terest of  the  assignor  thereupon  entire- 
ly ceasing,  the  fact  that  one  of  the  pur- 
poses of  the   transfer  is   to  create  a 
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diversity  of  citizenship  so  as  to  bring 
the  case  within  the  jurisdiction  of  the 
federal  court  does  not  render  the  trans- 
action collusive.  Cross  v.  Allen  (1891) 
12  Sup.  Ct.  67,  69,  141  U.  S.  528,  35  L. 
Ed.  843. 

The  privilege  of  a  purchaser  who  is  a 
citizen  of  one  state  to  invoke  the  ju- 
risdiction of  a  federal  court  to  protect 
his  rights  as  against  the  citizens'  of 
another  state  cannot  be  impaired  mere- 
ly because  of  the  motive  which  induced 
the  grantor  to  convey  the  property 
where  the  title  actually  Dasses  without 
any  power  to  compel  a  reconveyance. 
Lehigh  Min.  &  Mfg.  Co.  v.  KeUy  (1895) 
16  Sup.  Ct  307,  309,  160  U.  S.  327, 
40  li.  Ed.  444. 

When  the  jurisdiction  of  a  federal 
court  in  an  action  by  the  receiver  of  a 
national  bank  depends  solely  on  the  of- 
ficial character  of  the  plaintiff  as  such 
receiver,  such  jurisdiction  is  lost  by  a 
sale  and  transfer  by  the  plaintiff  of  all 
his  interest  in  the  subject-matter  of  the 
Utigation.  Weaver  v.  Kelly  (1899)  92 
Fed.  417,  34  C.  C.  A.. 423. 

The  conveyance  of  all  the  property  of 
a  partnership  to  a  corporation  organ- 
ized for  the  purpose  by  the  partners  and 
the  division  between  them  of  the  stock 
of  tiie  corporation,  a  small  part  of 
such  property  consisting  of  lands  in 
controversy  in  a  subsequent  action 
brought  by  the  corporation  in  a  federal 
court,  cannot  be  held  a  simulated  or 
sham  transfer  which  will  oust  such 
court  of  jurisdiction  because  the  part- 
nership could  not  have  sued  therein, 
where  the  conveyance  was  bona  fide  and 
no  reconveyance  was  contemplated. 
Slaughter  v.  Mallet  Land  &  Cattle  Co. 
(1905)  141  Fed.  282,  72  C.  C.  A.  430, 
writ  of  certiorari  denied  (1906)  26 
Sup.  Ct  761,  201  U.  S.  646,  60  L.  Ed. 
903. 

The  facts  that  a  domestic  corporation 
permitted  a  mortgage  on  lands  owned 
by  it  to  be  foreclosed,  and  that  another 
corporation  having  in  part  the  same  of- 
ficers and  stockholders'  was  organized  in 
another  state,  which  purchased  such 
lands  at  the  sale  and  also  the  stock  of 
the  former  corporation,  which  was 
thereafter  dissolved,  held  not  sufficient 
to  establish  a  collusive  transfer  of  the 
lands,  for  the  purpose  of  enabling  a 
suit  in  respect  thereto  to  be  brought  in 
a  federal  court,  such  as  deprived  it 
of  jurisdiction  of  such  suit  Acord 
V.  Western  Pocahontas  Corporation 
(1909)  174  Fed.  1019,  98  C.  C.  A.  625, 
affirming  decree  (C.  C.  1907)  156  Fed. 
989,  and  writ  of  certiorari  denied  (1910) 
30  Sup.  Ct  408,  215  U.  S.  607,  54  L. 
Ed.  346. 

A  colorable  conveyance  for  the  pur- 
pose of  giving  jurisdiction  to  a  federal 
court  will  not  give  it  jurisdiction.  Max- 
field  V.  Levy  (C.  C.  1797)  Fed.  Cas.  No. 
9,321,  4  Dall.  330,  331,  1  L.  Ed.  854; 
Hurst  V.  McNeil  (C.  C.  1804)  Fed.  Cas. 
No.  6,936. 

A  deed  which  is  not  intended  to  give, 
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and  which  does  not  give,  jurisdiction  to 
the  court,  cannot  be  said  to  be  griven  in 
fraud  of  the  law,  merely  because  it 
changes  the  nature  of  the  suit.  Brown 
V.  Arbunkle  (C.  C.  1806)  Fed.  Cas.  No. 
1,990. 

The  title  of  one  owning  shares  in  a 
body  of  land,  the  legal  title  to  which, 
originally  in  three  trustees,  was  con- 
veyed to  him,  under  a  six  years*  lease, 
with  covenant  to  sue  to  recover  the 
stime,  is  sufficient  to  give  the  federal 
court  jurisdiction.  Browne  v.  Browne 
(C.  C.  1806)  Fed.  Cas.  No.  2,035; 
Welles  V.  Newberry  (C.  C.  1847)  Fed. 
Cas.  No.  17,378. 

Where  a  conveyance  of  land  appears 
to  be  only  colorable  with  a  view  to  give 
jurisdiction,  the  writ  will  be  dismissed 
on  motion  or  on  a  plea.  Starlinsr  v. 
Hawks  (C.  C.  1851)  Fed.  Cas.  No.  13,- 
311. 

Where  it  appears  that  both  parties 
have  an  option  to  rescind  within  a  stip- 
ulated time,  and  that  the  smt  is  pros- 
ecuted under  the  direction  and  at  the 
expense  of  the  grantor,  the  conveyance 
will  be  held  to  be  colorable  only.    Id. 

Conveyances  made  merely  for  the  pur- 
pose of  giving  federal  courts  jurisdic- 
tion are  ineffectual  for  that  purpose. 
Barney  v.  Baltimore  (O.  C.  1863)  Fed. 
Cas.  No.  1,029. 

Where  a  sale  and  conveyance  of  a 
mining  claim  are  real,  and  not  merely 
simulated,  the  motive  of  the  ^e  is  im- 
material, so  far  as  affecting  the  right  of 
the  grantee  to  maintain  a  suit  for  its 
possession  in  a  federal  court  on  the 
ground  of  diversity  of  citizenship.  Wil- 
litt  V.  Baker  (C.  C.  1904)  133  Fed.  937. 

Where  the  arrangement  of  parties  to 
a  suit  in  a  federal  court  is  merely  a 
contrivance  between  friends  having  no 
real  antagonism,  to  give  the  court  ju- 
risdiction and  avoid  the  effect  of  state 
decisions,  the  suit  will  be  dismissed  as* 
collusive,  although,  if  the  controversy 
were  real,  it  would  have  jurisdiction. 
Stephens  v.  Smartt  (O.  C.  1909)  172 
Fed.  466, 

See,  also,  366  et  seq.,  post,  this  sub- 
division. 

The  complainant  cannot  voluntarily 
transfer  all  or  a  part  of  his  interest 
in  the  subject-matter  of  the  litigation 
to  a  citizen  of  the  same  state  with  the 
defendant  without  ousting  the  juris- 
diction. Adams  Exp.  Co.  v.  Denver  Ss. 
R.  G.  Ry.  Co.  (C.  C.  1883)  16  Fed.  712. 

The  jurisdiction  of  the  federal  courts* 
which  has  once  attached  by  reason  of 
diverse  citizenship,  is  not  devested  by  a. 
subsequent  transfer  of  the  cause  of  ac- 
tion by  which  the  controversy  becomes 
one  between  citizens  of  the  same  state. 
Jarboe  v.  Templer  (C.  C.  1889)  38  Fed. 
213. 

See,  also,  notes  under  I  1019,  post. 

265. Assignments       of       bonds, 

notes,     mortgages,     and     Judgments.—* 

Where  a  mortgage  is  assigned  by  the 
mortgagee  to  a  citizen  of  another  state, 
for  the  purpose  of  giving  the  federal 
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coDrt  ^0  '■Jurisdiction  of  an  action  of  eject- 
ment '^  <=^  foreclose  the  same,  this  will  not 
deves  -^z.  seruch  court  of  the  jurisdiction  un- 
less '^=»  knowledge  of  such  motive  and 
purpc:»>^^'^^  is  brought  home  to  the  as- 
si^e-^^^  Smith  v.  Kernochen  (1849)  48 
U.  S.          ^  ^^  How.)  198,  12  L.  Ed.  666. 

Pec^  ^^R  :■>  ^Hig  an  action  in  a  New  York 
court  ^Em^  .^^ain&t  a  corporation  of  that  state 
by  a  ^n^ii-  ^^^azen  of  New  Jersey,  upon  a  poli- 
cy of  ^m^  ^d^^surance  on  the  life  of  her  hub*- 
band,  '^  ^e  plaintiff  assigned  the   policy 

to  a  "^"T^^  -^dzen  of  New  York  in  trust  for 
her  1.:^  -^^  :^cziefit,  and  was  afterwards  non- 
suitecii.  '•^y  order  of  the  court.     Upon  a 

Bubs^'^z^^'^j^.ent  petition  by  the  trustee  to 
anott^  ^^  ZKT—  court  of  the  state  to  be  relieved 
of  hL^a.  'trust,  a  citizen  of  New  Jersey 

was,  .^2K.  -*::  her  request,  appointed  trustee 
in  hi^  as»  ^ead.  One  object  of  this  appoint* 
ment  ^^^^as  to  enable  a  suit  on  the  pol- 
icy.^^  'fce  brought  in  the  federal  court, 
whicX:^.  ^^as*  afterwards  brought  accord- 
inglT^  ^eld,  that  the  suit  should  not  be 

di8m:M.^^s^d;  as  the  federal  court  would 
^y^^  ^B=^«d  jurisdiction   without  the   as- 

signcBcm.  ^^ -^3t^  Manhattan  Life  Ins.  Co.  v. 
Broc^^:iim.ton  (1883)  109  U.  S.  121,  3 
Sap-  '^Z::  -ft.  99,  27  L.  Ed.  87a 
/^^^^^■^■^i  in  eqmty  against  a  town  in  one 
■tat^  ^^^  ^  citizen  of  another,  for  relief 
J****^-*^-  •—  the  accidental  omission  of  seals 
2^°^  '^i^e  bonds  of  the  defendant,  pay- 
aoie  -ftr^:^  bearer,  and  held  by  the  plain- 
\  ^*^i^»3ie  of  which  are  owned  by  him, 
fere»-fc^  ^^^fcers  of  which  are  owned  in  dif- 
etat^^^^-  amounts,  part  by  citizens  of  the 
part  -^T*^  which  the  town  is  located,  and 
haY^  "^^^  citizens  of  other  states,  and 
^gjl  ^n^een  transferred  to  him   by  the 

l,rii^^^^^^"^niers   for  the  mere  purpose  of 
^in^^^^*^^«  the   suit,  is  not  maintainable 
9o   :^»        ^^®  latter  clause  of  this  section, 
Qr^^^^^^^"     as    regards   all   bonds   held   by 
/5?Kx^^^^^  of  the  same  state  as   the  de- 
f^S^^?^"*-      Bernards     Tp.    v.     Stebbins 


3  Sup.  Ct  252,  261,  109  U.  S. 

Lr.  Ed.  956. 

years   after   the   decision   of   a 

court   pronouncing    bonds   issued 

defendant  municipality  void,  own- 

the  bonds,  citizens*  of  the  state. 


^^fi  the  coupons  and  transferred 
to  plaintiff,  a  citizen  of  another 
under  an  arrangement  by  which 
tter  gave  his  nonnegotiable  note 
amount  much  less  than  the  face 
S'  coupons,  payable  in  two  years 
^ate,  and  agreed,  "as  a  further 
oration  for  stiid  coupons,"  that  if 
*^^».cceeded  in  collecting  the  full 
^-■^^^t  thereof  he  would  pay  to  the 
^^  ^1  of  the  bonds  one-half  the  amount 
^  "^^  «d  above  the  face  of  the  note, 
that  an  action  by  plaintiff  on  the 
^^^=3s,  brought  in  the  United  States 
-^  should  be  dismissed.  Farmington 
^^  Corporation  v.  Pillshury  (1885) 
--■^^  S.  138,  6  Sup.  Ct.  807,  29  L.  Ed. 


■^::»very  cannot  be  had  in  the  fed- 
-^3urts  on  municipal  bonds  actually 
-g^^    -^  by  citizens  of  the  state  where  is- 
^  »-      «iid  only  transferred  to  plaintiff. 


who  is  a  citizen  of  another  state,  to 
collect  for  their  account.  Inhabitants 
of  New  Providence  Tp.  v.  Halsey  (1886) 
117  U.  S.  336,  6  Sup.  Ct.  764,  29  L. 
Ed.  904. 

The  assignment  of  a  note,  to  cut  off 
an  anticipated  defense  to  the  mortgage 
by  which  it  is  secured,  will  not  be  con- 
sidered collusive,  and  justify  a  dismissal 
of  a  suit  brought  in  a  United  States 
court  by  the  as'signee,  if  the  title  made 
by  the  transfer  is  such  as  would  en- 
able the  assigi^ee  to  maintain  suit  in 
his  own  name  at  all.  Lanier  v.  Nash 
(1887)  121  U.  S.  404,  7  Sup.  Ct.  919, 
30  L.  Ed.  947. 

When  notes  and  mortgages  are  trans- 
ferred to  a  nonresident  of  the  state  for 
a  valuable  consideration,  and  the  as- 
signor's interest  thereupon  entirely  de- 
termines, the  mere  fact  that  one  of  the 
purposes  of  the  transfer  is  to  establish 
the  diversity  of  citizenship  necessary 
to  make  the  case  cognizable  in  a  fed- 
eral court  does  not  render  the  transac- 
tion collusive.  Cross  v.  Allen  (1891) 
141  U.  S.  528,  12  Sup.  Ct.  67,  35  L. 
Ed.  843,  affirming  Allen  v.  O'Donald  (C. 
C.  1886)  28  Fed.  346. 

Where  the  transfer  of  a  judgment 
gives  the  diversity  of  citizenship  neces- 
sary to  render  a  suit  thereon  cogniza- 
ble in  the  federal  courts,  the  fact  that 
this  is  one  of  the  motives  of  the  trans- 
fer does  not  affect  the  federal  jurisdic- 
tion, if  the  change  of  title  is  in  fact  ab- 
solute and  for  a  good  consideration. 
Crawford  v.  Neal  (1892)  144  U.  S.  585, 
12  Sup.  Ct.  759,  36  L.  Ed.  552;  Neal 
V.  Crawford,  Id.,  affirming  Neal  v.  Fos- 
ter (C.  C.  1888)  36  Fed.  29. 

A  pers'on  can  recover  on  coupons  on 
bonds  bought  from  a  bona  fide  purchas- 
er although  his  sole  purpose,  in  buying 
them,  was  to  bring  suit  on  them  in  the 
federal  court.  Foote  v.  Hancock  (C.  C. 
1878)  Fed.  Cas.  No.  4,911. 

Where  plaintiff  has  the  legal  title  to 
coupons,  he  can  sue  upon  them,  although 
he  bought  them  merely  with  the  object 
of  bringing  suit  upon  them  in  the  federal 
court,  and  intending  to  pay  over  a  por- 
tion of  the  recovery  to  sx)me  other  per- 
son. Perrine  v.  Thompson  (C.  C.  1879) 
Fed.  Cas.  No.  10,997. 

Where  various  parties  transferred  ne- 
gotiable securities  to  a  nonresident  for 
the  purpose  of  conferring  jurisdiction 
on  the  circuit  court,  it  is  the  duty  of  the 
court  to  dismiss  the  case  on  its  own 
motion  as  soon  as  such  collusion  ap- 
pears. Williams  v.  Nottawa  (Sup. 
1881)  13  Fed.  302. 

See,  also,  366  et  seq.,  post,  this  sub- 
division. 

266.  Character  of  actions  within  op- 
eration of  statute^— A  controversy  of 
which  a  federal  court  may  take  juris- 
diction is  involved  whenever  any  prop- 
erty or  claim  of  the  parties,  capable 
of  pecuniary  estimation,  is  the  subject 
of  litigation,  and  is  presented  by   the 
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pleadings  for  judicial  determination. 
Schunk  V.  Moline,  Milburn  &,  Stoddard 
Co.  (1803)  13  Sup.  Ct.  416,  417,  147  U. 
S.  500,  37  L.  Ed.  255;  Hilton  v.  Dlck- 
iuRon  (1883)  2  Sup.  Ct.  424,  108  U.  S. 
165,  27  L.  Ed.  688,  citing  Gaines  v. 
Fuentes  (1875)  92  U.  S.  10,  23  L.  Ed. 
524. 

Where  diversity  of  citizenship  be- 
tween the  parties  exists,  a  federal  court 
may  take  jurisdiction  of: 

Actions  against  internal  revenue  col- 
lectors. Cincinnati  Brewing  Co.  v. 
Bettman   (C.  C.  1900)   102  Fed.  16. 

Actions  by  or  against  executors  or  ad- 
ministrators. Moore  ▼.  Petty  (1905) 
135  Fed.  668,  68  C.  C.  A.  306  (writ  of 
certiorari  denied  [1005]  25  Sup.  Ct 
800,  197  U.  S.  623,  49  L.  Ed.  911); 
Payne  v.  Hook  (1868)  74  U.  S.  (7 
WaU.)  425,  19  L.  Ed.  260;  Kendall  v. 
Creighton  (1859)  23  How.  90,  106,  16 
L.  Ed.  419. 

Actions  for  breach  of  contract. 
Weems-  v.  George  (1851)  13  How.  190, 
196,  14  li.  Ed.  108;  Fitch  v.  Creighton 
(1860)  24  How.  159,  162,  16  L.  Ed. 
596. 

Actions  for  injuries  to  land.  Bundle 
V.  Delaware  &  B.  Canal  (C.  C.  1849) 
Fed.  Cas.  No.  12,139. 

Act '.on  s  on  bonds.  Waite  v.  City  of 
Santa  Cruz  (C.  C.  1808)  89  Fed.  619; 
Shepard  v.  Tulare  Irr.  Dist.  (C.  C. 
1890)  94  Fed.  1:  White  v.  Vermont 
&  M.  B.  Co.  (1858)  21  How.  575,  576, 
16  L.  Ed.  221. 

Actions  on  state  judgments.  Barr  v. 
Simpson  (C.  C.  1832)  Fed.  Cas.  No.  1.- 
038;  Putnam  v.  New  Albany  (C.  C. 
1869)  Fed.  Cas.  No.  11,481;  First  Nat. 
Bank  v.  Steinway  (C.  C.  1896)  77  Fed. 
661;  Gorrell  v.  Dickson  (C.  C.  1886) 
26  Fed.  454. 

Actions  to  enforce  an  assessment  for 
a  local  improvement.  Stimson  v.  Scott 
(1856)  1  Cleve.  Law  Bee  45,  4  Ohio 
Dec.  37. 

Claims  against  decedents*,  or  distribu- 
tion of  their  estates.  Connecticut  life 
Ins.  Co.  V.  Schurmeier  (1912)  136  N. 
W.  1;  Kendall  v.  Creighton  (1859)  23 
How.  90,  107,  16  L.  Ed.  419;  Maling 
V.  Maling  (D.  C.  1914)  217  Fed.  127; 
Johnson  v.  Johnson  (D.  C.  1915)  225 
Fed.  413;  Eraser  v.  Cole  (1914)  214 
Fed.  556,  131  C.  C.  A.  102;  Under- 
ground Electric  Bys.  Co.  of  London, 
Limited,  v.  Owsley  (C.  C.  1909)  169 
Fed.  671  (order  affirmed  [1909]  176 
Fed.  26,  99  C.  C.  A.  600);  Byers  v. 
McAuley  (1893)  13  Sup.  Ct.  906,  910, 
149  U.  S.  608,  37  L.  Ed.  867;  Brockett 
v.  Bichardson  (1884)  61  Miss'.  706. 

Condemnation  proceedings.  Missis- 
sippi &  Bum  Biver  Boom  Co.  v.  Patter- 
son (1878)  98  U.  S.  403,  25  L.  Ed.  206. 

Foreclosure  suits.  McDonald  v. 
Smalley  (1828)  1  Pet.  620,  624,  7  L. 
Ed.  287;  Connecticut  Mut.  Life  Ins.  Co. 
v.  Crawford  (C.  C.  1884)  21  Fed.  281: 
American  Trust  Co.  v.  W.  &  A.  Fletcher 
Co.  (1909)  173  Fed.  471,  97  C.  C.  A. 
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477  (certiorari  denied  [1909]  30  Sup.  Ct. 
400,  215  U.  S.  600,  54  L.  Ed.  343); 
Fitch  V.  Creighton  (1860)  65  U.  S.  (24 
How.)  159,  16  L.  Ed.  596. 

Habeas*  corpus  proceedings.  King  v. 
McLean  Asylum  of  the  Massnchusetts 
General  Hospital  (1894)  64  Fed.  331, 
12  C.  C.  A.  145;  Bennett  v.  Bennett 
(D.  C.  1867)  Fed.  Cas.  No.  1.318. 

Suits  against  county  supervisors. 
Cowles*  V.  Mercer  County  (1868)  74  U. 
S.  (7  Wall.)  118,  19  L.  Ed.  86. 

Suits  by  minority  stockholders. 
Hyams  v.  Calumet  &  Hecla  Mining  Co. 
(1915)  221  Fed.  529,  137  C.  C.  A.  239. 

Suits  for  accounting.  Prest-O-Iite 
Co.  V.  Avery  Portable  lighting  Co.  (C. 
C.  1908)  164  Fed.  60;  Bell  v.  Ohio  Life 
Ins.  Co.  (C.  C.  1858)  Fed.  Cas.  No. 
1,261;  Vinal  v.  Continental  Const.  & 
Imp.  Co.  (C.  C.  1888)  34  Fed.  228;  Earp 
V.  Coleman  (C.  C.  1886)  28  Fed.  340. 

Suits  for  alimony.  Barber  v.  Barber 
(1858)  62  U.  S.  (21  How.)  682,  16  L. 
Ed.  226. 

Suits  for  specific  performance.  Mas- 
sie  V.  Watts  (1810)  6  Cranch,  148,  157, 
3  L.  Ed.  181;  Indiana  Mfg.  Co.  v.  Nich- 
ols &  Shepard  Co.  (C.  C.  1911)  190  Fed. 
579. 

Suits  for  the  possession  of  land.  Mc- 
Donald V.  Smalley  (1828)  1  Pet.  620, 
624,  7  L.  Ed.  287. 

Suits  involving  the  unreasonableness 
of  telephone  rates.  Bailroad  Commis- 
sion of  Louisiana  v.  Cumberland  Tele- 
phone &  Telegraph  Co.  (1909)  29  Sup. 
Ct.  357,  360,  212  U.  S.  414,  53  L.  Ed. 
677. 

Suits  involving  trade-marks.  Battle 
V.  Finlay  (C.  C.  1892)  50  Fed.  106. 

Suits  to  enjoin  collection  of  illegal 
taxes.  Keithsburg  Bridge  Co.  v.  Mc- 
Kay (C.  C.  1890)  42  Fed.  427. 

Suits  to  set  aside  fraudulent  trans- 
fers. Central  Nat.  Bank  v.  Fitzgerald 
(C.  C.  1899)  94  Fed.  16. 

Suits  to  set  aside  the  judgment  of  a 
state  court.  Howard  v.  De  Cordova 
(1900)  20  Sup.  Ct.  817,  818,  177  U.  S. 
609,  44  L.  Ed.  908. 

Suits  to  set  aside  the  probate  of  wills. 
.  McDermott  v.  Hannon  (D.  C.  1913)  203 
Fed.  1015;  Gaines  v.  Fuentes  (1875) 
92  U.  S.  10,  23  L.  Ed.  524. 

Or  to  contest  wills.  Sawyer  v.  White 
(1903)  122  Fed.  223,  58  C.  C.  A.  587. 

Suits  to  restrain  actions  at  law. 
Bochester  German  Ins.  Co.  of  Roch- 
ester, N.  Y.,  V.  Schmidt  (C.  C.  1904) 
126  Fed.  998. 

Suits  to  restrain  the  enforcement  of 
unconstitutional  statutes.  Bail  &  River 
Coal  Co.  V.  Yaple  (D.  O.  1914)  214  Fed. 
278. 

Suits  to  restrain  illegal  competition. 
Long  V.  Southern  Express  Co.  (D.  C. 
1912)  201  Fed.  441,  decree  reversed 
Southern  Express  Co.  v.  Long  (1913) 
202  Fed.  462,  120  C.  O.  A.  568;  Mod- 
ern Woodmen  of  America  v.  Hatfield 
(D.  C.  1912)  199  Fed.  270. 

Receivership  proceedings.    Phinixy  v. 
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-«a  &  K.  R.  Co.  (0.  O.  1893)  56 

S73. 

payers'  suits.     Seccomb  v.  Wurs- 

—  C.  1897)  83  Fed.  856. 

Decisions  under  former  statutes. 
:M:'water  v.  Meredith  (1858)  62  U. 
IKIow.)  489,  16  L.  Ed.  201;  Mer- 
**  Ins.  Co.  V.  Ritchie  (1866)  5 
^41.  542,  18  L.  Ed.  540;  Philadel- 
P--  The  Collector  (1866)  5  Wall. 
:S1,  18  L.  Ed.  614;   Jones  v.  An- 

(1870)  10  Wall.  327,  331,  19  L. 
Gaines  v.  Fuentes  (1875)  92 

10,  19,  23  L.  Ed.  524;    Gerling 

-«nmore  &  Ohio  R.  Co.  (1894)  14 

C3t  533,  534,  151  U.   S.  673,  38 

—    311;    Girardey  v.  Moore  (C.  C. 

Fed.  Cas.  No.  5,462. 


'^i^inder,   dismissal,   and  rearrange* 
ment   of   parties 

—      Joinder  of  necessary  party  piain- 
.^^  defendant.— It  makes  no  differ- 
^hat   some    of   respondents   were 
S      as  such  because  they  refused  to 
^^^th  complainants  in  the  proscen- 
ia- M  the  suit.    Thus  bonds  issued  by 
'^E=Boration  in  Nebraska  and  secured 
-^^srtgage  on  its  land  there  situate 
^eld  by  citizens  of  another  state, 
^CDU  default  on  the  part  of  the  cor- 
on,  applied  to  the  mortgagee,  who 
the    mortgage    in    trust    for    the 
^  olders,  to  foreclose  it,  but  he  de- 
^.    to    act      Held,    that   the    said 
^  olders  were  entitled  in  their  own 
to  file  a  bill  to  foreclose  in  the 
^  ^   States   court,   and,   in   addition 
>  ^  mortgagor  corporation,  to  join 
^pondents  the  recusant  trustee  as 
^s   those   bondholders,  citizens  of 
^^ska,  who  had  refused  to  join  as 
Hainan ts.      Omaha    Hotel    Co.    y. 
^   (1877)  97  U.  S.  13,  24  L.  Ed.  917. 
m,  suit  in  a  federal  court  by  the 
^^es  of  an  insolvent  to  recover  as- 
^where  one  of  the  trustees  refuses 
»ln  as  a  complainant,  he  may  be 
i     a  defendant,  and  the  fact  that  he 
<dtizcn  of  the  same  state  as  an- 
~     defendant  does   not  deprive  the 
z     of  jurisdiction.     Georgia  S.  &  F. 
Z^o.  V.  Einstein  (1914)  218  Fed.  55, 
115.  C.  A.  657. 

B^  n  action  in  a  federal  court  by  the 
:m  olders  against  a  nonresident  rail- 
company    for   a    default    on    the 
»»  the  trustee  for  the  bondholders, 
^  refused  to  sue,  may  be  made  a 
^       defendant,  although  his  interest 
~  ^^h    the  plaintiffs.     Barry  v.  Mis- 
»      K:  &  T.  Ry.  Co.  (C.  C.  1886)  27 

*^<iiction  cannot  be  conferred  by 
a  necessary  party  plaintiff  a  de- 
"-^^^^  who  is  a  resident  of  the  state, 
^^  i*iterests  are  all  in  common  with 
^  o^  the  complainants,  and  against 
'^  Xio  antagonistic  act  is  alleged. 
,^-  Bray  (O.  C.  1889)  37  Fed.  273, 
^-     A.  225. 

^^«ral  court  is  without  jurisdio- 
^^^     ^  suit  by  a  legatee  under  a  will 


against  the  executor  and  other  legatees, 
who  are  citizens  of  the  same  state, 
where  it  appears  from  the  biU  that  the 
interests  of  such  other  legatees  in  the 
matter  in  controversy  are  identical  with 
those  of  plaintiff,  and  they  are  made 
defendants  only  on  an  allegation  that 
they  refuse  to  join  as  plaintiffs.  John- 
son V.  Ford  (C.  C.  1901)  109  Fed.  501. 

A  federal  court  is  without  jurisdic- 
tion on  the  ground  of  diversity  of  citi- 
zenship of  a  suit  for  an  accounting  un- 
der a  written  contract,  where  the  de- 
fendants are  all  citizens  of  the  same 
state,  and  one  of  them  is  a  party  to 
the  contract  on  the  same  side  as  com- 
plainants, made  a  defendant  only  be- 
cause he  refused  to  join  as  a  complain- 
ant. Menefee  v.  Frost  (C.  C.  1903)  123 
Fed.  633. 

Where  one  partner  has  committed 
acts  which  render  the  continuation  of 
the  partnership  impossible,  all  of  the 
other  partners  are  not  required  to 
join  as  complainants  in  a  suit  foi%  dis- 
solution; but  such  suit  may  be  main- 
tained by  one,  joining  the  others  as  de- 
fendants, and  the  facts  that  the  interest 
of  others  may  be  similar  to  his  own,  and 
that  they  are  citizens  of  the  same  state 
as  the  offending  partner,  will  not  defeat 
the  jurisdiction  of  a  federal  court, 
where  the  complainant  is  a  citizen  of 
another  state.  Gaddie  v.  Mann  (C.  C. 
1906)  147  Fed.  960,  decree  reversed 
Mann  v.  Gaddie  (1907)  158  Fed.  42, 
88  C.  C.  A.  1. 

In  a  suit  by  one^  of  two  trustees  for 
instructions,  the  other  trustee,  who 
was  of  the  same  citizenship  as  the  oth- 
er defendants,  having  been  misjoined 
as  a  defendant,  federal  jurisdiction  was 
not  shown.  Caylor  v.  Cooper  (C.  C. 
1908)  165  Fed.  757. 

269.  Joinder  of  citizens  and  aliens,  or 
citizens  of  different  states.— In  a  suit 
by  a  plaintiff,  who  is  a  citizen  of  the 
state. where  it  is  brought,  against  two 
defendants,  the  fact  that  one  of  the  de- 
fendants is  a  citizen  of  a  different  state, 
and  the  other  an  alien,  does  not  deprive 
a  federal  court  of  jurisdiction,  or  pre- 
vent a  removal  of  the  suit  from  a  state 
court,  where  either  defendant  would 
have  a  right  to  remove  it  if  sued  alone, 
and  when  they  unite  in  petitioning  for 
removal.  Roberts  v.  Pacific  &  A.  Ry. 
&  Navigation  Co.  (1903)  121  Fed.  785, 
58  C.  C.  A.  61;  Id.  (C.  C.  1900)  104 
Fed.  577. 

Joining  an  alien  with  a  citizen  will 
not  affect  the  jurisdiction,  especially  if 
the  alien  is  not  a  material  party.  Ra- 
teau  V.  Bernard  (C.  C.  1854)  Fed.  Cas. 
No.  11,579. 

Where  federal  jurisdiction  rests  on 
diversity  of  citizenship,  it  is  no  objec- 
tion that  citizens  of  different  states 
other  than  the  state  in  w^hich  the  suit 
is  instituted  are  combined  as  co-com- 
plainants. Schultz  V.  Highland  Gold 
Mines  Co.  (C.  C.  1907)  158  Fed.  337. 

In  a  suit  by  a  foreign  corporation  to 
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enjoin  strikers,  joinder  of  citizens  of 
Washington  and  aliens  as  defendants 
did  not  .deprive  the  court  of  jurisdic- 
tion. Puget  Sound  Traction,  Light  & 
Power  Co.  v.  Lawrey  (D.  C.  1913)  202 
Fed.  263. 

270.  Failure  to  Join  necessary  parties. 

— Where  a  bill  is  filed  in  a  United 
States  court  against  several  defendants, 
all  of  whom  are  residents  of  a  state 
other  than  that  where  the  suit  is 
brought,  and  are  necessary  defendants, 
and  some  of  them  refuse  to  appear,  and 
no  service  is  made  on  them,  the  court 
acquires  no  jurisdiction,  and  the  bill 
must  be  dismissed  as  to  those  who  ap- 
pear and  move  for  a  dismissal.  Hern- 
don  v.  Ridgway  (1854)  17  How.  424, 
15  L,  Ed.  100. 

Federal  jurisdiction  of  an  action  for 
fraudulent  conspiracy  was  not  ousted 
by  failure  to  serve  two  of  the  defend- 
ants, whose  citizenship  was  not  proved, 
where  there  were  three  co-conspirators 
left  whose  citizenship  was  such  as  to 
give  the  court  jurisdiction  of  the  con- 
troversy. Coggey  V.  Bird  (1913)  209 
Fed.  803,  126  C.  0.  A.  527. 

A  federal  court  cannot  entertain  a 
suit  where  a  party,  whose  legal  pres- 
ence in  the  proceeding  is  necessary, 
cannot  be  subjected  to  its  jurisdiction. 
First  Nat.  Bank  v.  Smith  (C.  C.  1879) 
6  Fed.  215;  Dormitzer  v.  Illinois  & 
St.  L.  Bridge  Co.  (C.  O.  1881)  6  Fed. 
217. 

Where  the  federal  court  has  no  juris- 
diction of  a  suit  to  foreclose  a  mort- 
gage given  by  an  executor,  under  a  pow- 
er in  the  will,  on  land  devised  to  tes- 
tator*s  children,  because  some  of  the 
devisees  are  nonresidents,  and  are  nei- 
ther made  parties  defendant  nor  appear 
to  answer,  it  cannot  proceed  with  the 
suit  and  foreclose  the  mortgage,  with- 
out affecting  the  interest  of  the  devi- 
sees who  are  not  parties,  since,  the 
mortgage  covering  all  the  land,  and  the 
devisees  being  joint  tenants,  a  decree 
would  affect  the  interest  of  the  nonresi- 
dent devisees  just  as  if  they  owned  the 
entire  property.  Detweiler  v.  Holder- 
baum  (C.  C.  1890)  42  Fed.  337. 

Where  the  jurisdiction  of  the  federal 
court  to  grant  an  injunction  is  based 
on  a  diversity  of  citizenship,  the  omis- 
sion of  a  necessary  party,  who  cannot 
be  made  a  party  without  defeating  the 
jurisdiction  of  the  court,  requires  a 
dismissal  of  the  cause.  Evans  v.  Gor- 
man (C.  C.  1902)  115  Fed.  399. 

271.  Nonjoinder  of  dispensable  par- 
ties where  Joinder  would  oust  Jurisdic- 
tion.—Merely  proper  or  even  necessary 
parties  are  not  required  to  be  joined  in 
a  federal  court,  where  the  result  would 
be  to  defeat  its  jurisdiction.  Harrison 
V.  Urann  (C.  C.  1840)  Fed.  Cas.  No. 
6,146;  Coca-Cola  Co.  v.  Deacon  Brown 
BottUng  Co.  (D.  C.  1912)  200  Fed. 
150. 

Act    Feb.    28,    1839,    provides    that, 
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when  there  shall  be  several  defendants 
in  an  action,  any  one  or  more  of  whom 
shall  not  be  inhabitants  of  the  district 
where  the  suit  is  brought,  it  shall  be 
lawful  for  the  court  to  proceed  to  trial 
between  the  parties  who  may  be  prop- 
erly before  it,  but  that  the  judgment 
shall  not  prejudice  other  parties  not 
served  or  voluntarily  appearing,  and 
that  the  nonjoinder  of  persons  who  are 
not  inhabitants  shall  constitute  no  mat- 
ter of  abatement  Held  not  to  affect 
any  case  where  persons  having  no  in- 
terest are  not  joined  because  theii 
citizenship  would  defeat  the  jurisdic- 
tion of  the  court.  Shields  v.  Barron 
(1854)  17  How.  130, 15  L.  Ed.  158. 

Where  bonds  issued  by  a  corporatioi 
in  Nebraska,  secured  by  mortgage,  were 
held  by  citizens  of  another  state,  whc 
on  default  applied  to  the  mortgagee  foi 
the  bondholders  to  foreclose  it,  but  h( 
declined,  they  were  not  obliged  to  joic 
as  respondents  bondholders  in  othei 
states,  whereby  the  court  would  be  de- 
prived of  its  jurisdiction.  Omaha  Ho- 
tel Co.  V.  Wade  (1877)  97  U.  S.  13,  24 
L.  Ed.  917. 

Under  the  forty-seventh  equity  rule 
the  complainant  need  not  join  any  but 
indispensable  parties,  when  their  join- 
der will  oust  jurisdiction.  Sioux  Cit3 
Terminal  Railroad  &  Warehouse  Co.  v 
Trust  Co.  of  North  America  (1897)  Si 
Fed.  124,  27  C.  C.  A.  73.  decree  af- 
firmed (1899)  19  Sup.  Ct.  341,  173  U.  S 
99,  43  L,  Ed.  628. 

The  jurisdiction  of  a  federal  court  ic 
not  defeated  in  a  suit  brought  onl) 
against  defendants  who  are  citizens  ol 
other  states  than  the  complainant  be- 
cause the  bill  discloses  that  there  are 
other  citizens  of  the  same  state  witt 
complainant  who  might  properly  have 
been  made  defendants.  International 
Trust  Co.  V.  T.  B.  Townsend  Brick  & 
Contracting  Co.  (1899)  95  Fed.  850,  3( 
'  C.  C.  A.  396. 

A  trustee  in  a  street  railroad  mort- 
gage held  entitled  to  maintain  a  suit 
in  equity  in  a  federal  court  to  enjoin  s 
repeal  of  the  company's  franchise  with 
out  joining  the  mortgagor,  where  ii 
would  defeat  the  jurisdiction  of  th< 
court  City  of  Denver  v.  Mercantih 
Trust  Co.  of  New  York  (1912)  201  Fed 
790,  120  C.  C.  A.  100,  modifying  de 
cree  Mercantile  Trust  Co.  of  New  Yorl 
V.  City  of  Denver  (C.  C.  1908)  161  Fed 
769. 

The  trial  court  can  retain  jarisdic 
tion  of  a  suit  by  allowing  amendment 
to  the  pleadings  and  dismissals  as  t< 
proper,  but  not  necessary,  parties  whos( 
presence  would  oust  the  jurisdiction  o 
the  court.  Thomas  ▼.  Anderson  (1915 
223  Fed.  41,  138  C.  C.  A.  405. 

In  a  suit  in  equity  brought  by  alien; 
against  citizens  of  the  district,  a  per 
son  not  stated  to  be  a  citizen  of  thi 
state  cannot  be  made  a  defendant  oi 
his  application,  because  the  jurisdic 
tion   of    the   court   would    thereby   b< 


Ch.2) 


THE  JUDICIAL  CODE 


§991 


oasted.  Drake  v.  Goodridge  (G.  G. 
1868)  Fed.  Gas.  No.  4,062, 

Where,  in  a  suit  in  the  federal  courts 
for  an  injunction  against  strikers,  the 
court's  jurisdiction  depends  on  the  res- 
idence of  the  parties,  a  party  interested 
in  the  subject-matter  need  not  be  made 
a  party  to  the  suit  where  his  joinder 
would  oust  the  court  of  jurisdiction, 
provided  a  final  decree  against  the  par- 
ties before  the  court,  consistent  with 
equity  and  good  conscience,  can  be 
made.  Ex  parte  Haggerty  (G.  G.  1903) 
124  Fed.  441. 

Where  one  partner  has  committed 
acts  which  render  the  continuation  of 
the  partnership  impossible,  all  of  the 
other  partners  are  not  required  to  join 
as  complainants  in  a  suit  for  disso- 
lution; but  such  suit  may  be  maintained 
by  one,  joining  the  others  as  defend- 
ants, and  the  facts  that  the  interest  of 
others  may  be  similar  to  his  own,  and 
that  they  are  citizens  of  the  same  state 
as  the  offending  partner,  will  not  de- 
feat the  jurisdiction  of  a  federal  court, 
where  the  complainant  is  a  citizen  of 
another  state.  Gaddie  v.  Mann  (G.  G. 
1906)  147  Fed.  980,  decree  reversed 
Mann  v.  Gaddie  (1907)  158  Fed.  42, 
88  C.  G.  A.  1. 

Wliere  two  persons,  entitled  to  separ- 
able, though  precisely  similar,  claims 
charged  on  real  estate,  joined  in  a  bill 
to  enforce  the  same,  and  the  bill  was 
amended  by  omitting  one  of  them,  that 
it  might  not  fail  for  want  of  requisite 
diversity  of  citizenship,  and  was  prose- 
cuted by  the  other  on  her  own  claim, 
the  amended  bill  stating  that  the  per- 
son omitted  consents  to  the  relief 
sought  and  to  all  proceedings  had  or  de- 
cree made  or  that  may  be  made  in  the 
case,  the  circumstances  did  not  disclose 
collusion,  so  as  to  render  the  amended 
bill  demurrable.  Mathieson  v.  Graven 
(C.  C.  1908)  164  Fed.  471. 

The  rule  that  all  persons  interested 
in  a  suit  in  equity  in  a  federal  court 
having  jurisdiction  on  the  ground  of  di- 
versity of  citizenship  must  be  made  par- 
ties does  not  apply,  where  the  bring- 
ing in  of  a  dispensable  party  will  oust 
the  jurisdiction  of  the  court.  Federal 
Mining  &  Smelting  Go.  v.  Bunker  Hill  & 
Sullivan  Mining  &  Goncentrating  Go. 
(C.  G.  1909)  187  Fed.  474. 

That  persons  who  might  otherwise  be 
proper  parties  to  a  suit  cannot  be 
made  parties  because  of  their  nonresi- 
dence  does  not  defeat  the  jurisdiction 
of  a  federal  court  to  adjudicate  between 
the  parties  before  it.  Lecouturier  v. 
lekelheimer  (D.  G.  1913)  205  Fed.  682. 

272.  Joinder  of  unnecessary  parties. 
—The  jurisdiction  of  the  United  Stales 
courts  cannot  be  defeated  by  joining 
unnecessary  parties.  Gella  v.  Brown 
(1906)  144  Fed.  742,  75  G.  G.  A.  608; 
Edgerton  v.  Gilpin  (G.  G.  1878)  Fed. 
Cas.  No.  4,280;  Ruckman  v.  Ruckman 
(C.  C.  1880)  1  Fed.  587,  590;  Mahon 
V.  Somers  (G.  G.  1901)  112  Fed.  174; 
Withers   ▼.  John  Hopkins   Place   Sav. 


Bank  (1898)  30  S.  B.  766,  104  Ga.  89; 
Louisville  &  N.  R.  Go.  v.  Newman 
(1907)  67  S.  E.  515,  128  Ga.  283; 
Harper  v.  Gaitheman  (1880)  1  Ky. 
Law  Rep.  419;  Galloway  v.  Ore  Knob 
Gopper  Co.  (1876)  74  N.  G.  200;  Had- 
ley  V.  Dunlap  (1859)  10  Ohio  St.  1. 

The  mere  presence  on  the  record  of 
the  state  as  a  party  plaintiff  will  not 
defeat  the  jurisdiction  of  a  federal 
court,  if  it  appears  that  the  state  has 
no  real  interest  in  the  controversy. 
Ex  parte  State  of  Nebraska  (1908)  28 
Sup.  Gt.  581,  209  U.  S.  436,  62  L.  Ed. 
876. 

The  subsequent  introduction  of  un- 
necessary parties  into  the  case  on  their 
own  petition,  even  if  they  be  citizens  of 
the  same  state  with  complainant,  vrill 
not  oust  the  jurisdiction.  Sioux  Gity 
Terminal  Railroad  &  Warehouse  Go. 
v.  Trust  Go.  of  North  America  (1897) 
82  Fed.  124,  27  C.  G.  A.  73,  decree  af- 
firmed (1899)  19  Sup.  Gt  341,  173  U. 
S.  99,  43  L.  Ed.  628. 

Where,  in  a  suit  to  restrain  defend- 
ants from  selling  liquor  on  certain  land 
under  a  contract  with  a  lumber  com- 
pany which  held  a  timber  contract  from 
complainant's  grantors,  no  relief  was 
sought  by  or  against  the  lumber  com- 
pany, it  was  not  a  necessary  party,  and 
hence  it  was  not  material  that  it  was 
improperly  joined  as  a  defendant,  and 
its  joinder  as  a  complainant  would  have 
defeated  federal  jurisdiction  because  of 
its  citizenship.  Paint  Greek  Go.  v.  Gal- 
lego  Coal  &  Land  Co.  (G.  G.  A.  1908) 
166  Fed.  62,  91  G.  G.  A.  648. 

Where  the  writ  is  returned  non  est, 
etc.,  as  to  a  defendant  whose  citizenship 
is  not  averred,  his  joinder  will  not  oust 
the  court  of  jurisdiction.  Morrison  v. 
Bennet  (G.  G.  1838)  Fed.  Gas.  No.  9,- 
843. 

The  residence  of  persons  having  an 
equitable  interest  in  the  subject-mat- 
ter of  a  suit  at  law  is  immaterial,  where 
the  parties  having  the  legal  right  are 
before  the  court  Adamft  v.  White  (G. 
G.  1859)  Fed.  Cas.  No.  68. 

Plaintiff,  a  citizen  of  Colorado, 
brought  a  stockholder's  bill  in  a  state 
court,  in  Colorado,  making  the  defend- 
ants there  to  the  railroad  company  (al- 
so a  citizen  of  Colorado),  in  which  the 
plaintiff  was  a  stockholder,  viz.,  the 
Denver  Pacific  Railway  Company,  and 
also  the  directors  thereof,  including  two 
directors,  citizens  of  Colorado,  against 
whom,  however,  no  charges  were  made,  * 
and  no  relief  asked;  also  making  a  de- 
fendant another  railroad  company,  viz., 
the  Kansas  Pacific  Railway  Company 
(a  citizen  of  Kansas),  and  certain  in- 
dividuals all  citizens  of  other  states 
than  Colorado.  The  object  of  the  bill 
was  to  secure  an  accounting  in  favor  of 
the  Denver  Pacific  Company  against  the 
Kansas  Pacific  Company,  and  to  secure 
a  decree  in  personam  against  the  non- 
resident directors  of  the  Denver  Pacific 
Company.  Held,  that  the  federal  court 
might     take     jurisdiction.       Arapahoe 
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County  V.  Kansas  Pac.  Ry.  Co.  (C.  C. 
1877)  Fed.  Cas.  No.  502. 

In  an  action  for  the  death  of  plain- 
tiff's intestate,  caused  by  the  falling  of 
a  building,  the  owner  of  the  building,  a 
resident  of  another  state,  and  the  ten- 
ant, a  resident  of  the  state  where  action 
was  brought,  were  joined  as  parties  de- 
fendant. The  complaint  did  not  show 
that  the  tenant  was  responsible  for  the 
unsafe  condition  of  the  building,  or 
bound  to  put  it  in  good  condition,  but 
alleged  merely  that  he  was  in  occupa- 
tion. Held,  that  he  was  improperly 
joined  as  a  defendant,  and  such  joinder 
could  not  defeat  jurisdiction.  Nelson  v. 
Hennessey  (O.  O.  1887)  33  Fed.  113. 

273.  Improper  or  collusive  making  or 
Joinder  of  parties^— See,  alBO,  post,  S 
1019,  and  notes  thereunder. 

The  improper  joinder  of  parties  in  a 
suit  in  a  United  States  court,  as,  if  citi- 
zens of  the  same  state  with  the  plain- 
tiff be  made  defendants  in  a  bill  with 
citizens  of  another  state  properly  made 
defendants,  will  not  affect  the  jurisdic- 
tion of  court  as  between  the  parties 
properly  before  it  Cameal  v.  Banks 
(1825)  10  Wheat  181,  6  L.  Ed.  297; 
Schultz  y.  Highland  Gold  Mines  Co.  (C. 
C.  1907)  158  Fed.  337. 

The  organization,  by  the  individual 
stockholders  and  officers  of  a  Virginia 
corporation,  of  a  corporation  under  the 
laws  of  Pennsylvania  for  the  express 
purpose  of  bringing  a  suit  in  a  federal 
court  for  land  claimed  by  the  former 
corporation  against  citizens  of  Virginia, 
and  conveyed,  without  the  payment  of 
a  valuable  consideration,  to  the  Penn- 
sylvania corporation  after  its  organi- 
zation, and  before  the  bringing  of  suit, 
will  not  enable  the  grantee  to  maintain 
the  suit  in  such  court.  Lehigh  Min.  &, 
Mfg.  Co.  V.  Kelly  (1895)  160  U.  S.  327, 
16  Sup.  Ct  307,  40  L.  Ed.  444,  af- 
firming (C.  C.  1894)  64  Fed.  401. 

The  provision  in  the  fifth  section  of 
the  judiciary  act  of  1875,  making  it  the 
duty  of  the  court  to  dismiss  a  case  if  it 
shall  appear  that  it  does  not  really  and 
substantially  involve  a  controversy 
properly  within  the  jurisdiction  of  such 
court,  or  if  the  parties  have  been  col- 
lusively  joined  for  the  purpose  of  cre- 
ating a  case  cognizable  therein,  was  not 
superseded  by  Act  1887-88.  Board  of 
Com'rs  of  Lake  County,  Colo.,  v.  Dud- 
ley (1899)  19  Sup.  Ct  398,  173  U.  S. 
243,  43  L.  Ed.  684. 

A  federal  court  has  no  jurisdiction, 
on  the  ground  of  diversity  of  citizen- 
ship, of  a  suit  brought  against  a  munic- 
ipality by  the  mortgagee  of  a  water- 
works company,  to  enforce  the  munic« 
ipality's  contract  with  that  company, 
where  there  is  no  diversity  of  citizen- 
ship between  the  municipality  and  the 
waterworks  company,  and  the  interests 
of  the  latter  and  its  mortgagee  are  not 
antagonistic,  it  obviously  being  made  a 
defendant  instead  of  plaintiff  solely  for 
the  purpose  of  reopening,  in  the  federal 
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courts,  a  controversy  which  had  been 
decided  against  the  waterworks  com- 
pany in  the  state  court  City  of  Daw- 
son V.  Columbia  Ave.  Sav.  Fund,  Safe 
Deposit,  Title  &  Trust  Co.  (1905)  26 
Sup.  Ct  420,  197  U.  S.  178,  49  L.  Ed. 
713. 

The  jurisdiction  of  the  Court  of  the 
United  States  for  the  Northern  District 
of  Illinois  of  a  suit  brought  by  a  Cali- 
fornia stockholder  of  an  Illinois  gas 
company,  after  the  company's  refusal  to 
sue,  to  enjoin  the  dty  of  Chicago  from 
enforcing  an  ordinance  regulating  gas 
rates,  on  the  ground  of  want  of  power 
in  the  municipality  to  pass  the  ordi- 
nance, cannot  be  regarded  as  collu- 
sively  or  fraudulently  invoked  because 
of  complainant's  motive  in  preferring  a 
federal  tribunal,  or  because  subsequent 
events  made  it  to  the  interest  of  the 
company  to  make  common  cause  with 
him  against  the  enforcement  of  the  or- 
dinance, or  because  an  officer  and  large 
stockholder  in  such  company  person- 
ally contributed  to  the  expenses  of  the 
suit,  or  because  complainant's  counsel 
was  afterwards  retained  in  a  suit  then 
pending  between  the  company  and  the 
municipality.  City  of  Chicago  v.  Mills 
(1907)  27  Sup.  Ct  286,  204  U.  S,  321, 
51  L.  Ed.  504,  affirming  decree  Mills  v. 
City  of  Chicago  (C.  C.  1906)  143  Fed. 
430. 

Incorporation  in  Nevada  by  direction 
of  a  California  corporation,  for  the  sole 
purpose  of  having  the  matters  in  dis- 
pute between  such  California  corpo- 
ration and  another  corporation  of  that 
state  determined  in  a  federal  rather 
than  in  the  state  court,  where  they 
were  pending  and  undetermined  must 
be  regarded  as  an  attempt  collusively 
to  make  a  party  plaintiff  simply  for  the 
purpose  of  creating  a  case  cognizable  by 
the  federal  court,  where  the  new  cor- 
poration assumes  to  be  the  owner  of 
the  property  rights  which  the  old  com- 
pany had  asserted  only  that  it  may 
have  a  standing  in  the  federal  court  as 
a  litigant  in  respect  of  those  rights,  and 
the  old  corporation  can  control  the 
conduct  of  the  suit  brought  by  the  new 
corporation  at  any  time  up  to  the  date 
of  the  decree,  and  can  require  the  new 
corporation,  in  the  event  of  a  decree 
in  its  favor,  to  transfer  the  benefit  of 
such  decree  to  the  old  corporation  with- 
out any  new  or  valuable  consideration. 
Miller  &  Lux  v.  East  Side  Canal  &  Ir- 
rigation Co.  (1908)  29  Sup.  Ct  111, 
211  U.  S.  293,  53  L.  Ed.  189. 

An  action  brought  by  a  South  Dakota 
corporation  against  a  citizen  of  Greorgia, 
in  a  federal  court  sitting  in  the  latter 
state  will  be  dismissed  as  collusive, 
where  such  corporation  is  merely  the 
agent  of  Georgia  attorneys,  who 
brought  it  into  existence  as  a  corpora- 
tion that  individual  citizens  of  Georgia 
having  controversies  with  other  indi- 
vidual citizens  of  that  state  might,  in 
their  discretion,  have  the  use  of  its  cor- 
porate name  in  order  to  create  cases 
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^titly    mthln   the   Jurisdiction    of 

«3eral  court.     Southern  Realty  In  v. 

.     Wfllk(^r  (lEKHl)  29  Sap,  Ct.  211, 

S.  603,  53  L.  Ed.  S46. 

^  -nit  by   noureaident  taxpayers   on 

l1  f    of  thera selves  and  all  other  tax- 

B-  T^  to   restrnin   a   munidpal   public 

■tS.-^!   com  mission   from    nrquinng   a 

prks     system,     on     the     groimd 

i  t  was   an   unconstitutional  body, 

1.<^  cot  be  dismissed  on  tbp  tbeory 

the  complainantfl  were  coUuslvely 

^        parties  because  aolidted  to  bring 

Bi  ^m^h  and   iudemnified  by   the  exist* 

ST^'^jiterworks  company.     Wheeler  v. 

-^nd  County  of  Denver  (1913)   HS 

^3L  842,  22&  D.  S.  342,  57  L.  Ed, 

^^  formation  of  a  corporation  under 
^^£«.ws  of  New  Jersey  to  take  over 
^^  Tty  in  New  Hampshire  from  a 
^»^  action  of  that  state  having  the 
name  and  composed  largely  of  the 
persons  held  not  so  clearly  for 
*"  "^jrpoEe  of  enahliug  it  to  invoke  tbc 
— ^  iotion  of  tbe  federal  courts  as  to 
-  ~^  Buch  jurisdiction  on  the  ground 
ud.  Percy  Summer  Club  v.  Astle 
)  16.-^  Fed.  1,  90  C,  C  A.  527,  re- 
denied  (190S)  166  Fed,  1020, 
^.  C.  A,  667. 
^^!!!::romiilaiaantj  a  ritizen  of  Texas,  the 
'b^ir  o£  B,,  sued  his  coheirs,  citizeuB  of 
Arkansas,  claiming  from  tbe  first  de- 
fendaat,  who  had  obtained  the  legal  ti- 
tle tD  the  ancestor*B  propertyj  a  one- 
fourth  interest,  and  from  the  other  two 
defendants,  partition.  The  last  two  de- 
fendanta  filed  a  cross-bill,  olaimiog  sep- 
arate ownerships  of  one-fuurth  inter- 
est, and  also  partition.  ITpld  that,  al- 
though the  interests  of  thf^  last  two  de- 
fendants and  that  of  complninaut  were 
the  same  as  against  defendant,  who 
claimed  tbe  legal  title,  their  interests 
were  not  so  identical  in  othor  respects 
ni  to  regoire  their  being  joined  as  com- 
plainants; and  a  plea  in  abatement  to 
the  jurisdiction,  on  the  ground  that  they 
were  collusively  made  defendants  to 
give  the  federal  court  Jurisdiction, 
sboald  he  overruled.  Ticlding  v.  Gaines 
(CC.  1SS7)  37  Fed.  817. 

Bin  by  mining  company  organized  un- 
der laws  of  Nevada  against  citizens  of 
C^aliforma  held  collusive^  in  that  plain- 
tiff was  organized  to  Confer  jurisdiction 
oa  tbe  District  Court  by  diversity  of 
citiaenship.  so  that  the  court  was  with- 
<'ut  jurisdiction.  Pha^nix-Buttei  Gold 
^niag  Co.  V.  Wlnstead  (D.  C.  1914) 
226  Fed.  855. 

274,  Dismissal  of  parties  who&e  pras- 
tnt§  would  oust  juris4ictlon^VVhere  a 
federal  court  had  jurisdictioa  of  the  sub- 
jtct-mstter  and  the  necessary  parties, 
the  bin  coul(f  be  dismissed  as  to  any  de- 
fendant wbo  was  not  an  indispensable 
party  to  the  suit,  whose  presence  woidd 
onst  or  restrict  the  jurisdiction  or  tbe 
right  and  be  retained  as  to  the  other 
defeadauts.  ConoUy  v.  Taylor  (1829) 
2  Pet,  G5«J.  7  L.  Ed.  518;  Hicklin  v. 
Marco  tlS*J3J  56  Fed.  54i),  6  C.  C.  A, 


10  (afllrminff  decree  [C.  C,  ISOU  40 
Fed.  424);  Sioux  City  Terminal  Hail- 
road  &  Warehouse  Co,  v.  Trust  Co.  of 
North  America  (1S97>  S2  Fed.  124,  27 
0.  C.  A.  73  (derree  aflirmpd  [181(^1  19 
Sup.  Ct.  341,  173  U.  S.  m,  4^1  L.  Ed. 
G2S1;  Mason  v,  DuUagham  riRri7)  S2 
Fed.  ti^9,  27  C.  C.  A.  206;  Hopkins  v. 
Oxley   Stave  Co.    (lSfi7)   83   Fpd.   £»12, 

28  0-  C.  A.  09;  Kmith  v.  Consumers' 
Cotton  Oil  Co.  tlS9S)  86  Fed.  359,  30 
C.  C,  A,  ia3:  Tug  River  Coal  &  Salt 
Co.  V.  Bri^el  (1898)  80  Ferl  818.  30 
C.  C.  A.  415  (aflirniing  decree  Brij^el 
V.  Tug  River  Coal  ySi  Salt  Co.  [C,  C. 
1806]  73  Fed.  13) ;  Jackson  v.  Jackson 
U909)  175  Fed.  710,  m  C.  C  A.  2S6; 
Tbomas  v.  Anderson  (1915)  223  Fed. 
41.  13S  C.  a  A,  405;  Greeley  v.  Smith 
(C,  O.  1844)  Fed.  Cos,  No.  5J47;  Lor-k^ 
hart  V.  Horn  iC.  C  1S71)  Fed.  Cas.  No. 
8.445  (affirmed  in  [18731  17  Wall,  570); 
Claiborne  v.  Waddell  (C  C  1892)  50 
Fed.  3C8  ( following  Horn  v.  I^ockhart 
[18731  17  Wall.  570,  21  L,  Ed.  657); 
Whittle  V.  Artis  (C  C.  1S03)  ri5  Fed. 
919;  Cooke rly  v.  Great  Northern  R, 
Co.  (C.  G.  1S95)  70  Fed.  277;  Oiley 
Stave  Co.  v.  Coopers'  International  Un- 
ion of  North  America  (C,  0.  lS9ti)  72 
Fed.  G95;  Grove  v.  Grove  (C  C  1899) 
m  Fed.  865;  Delaware.  L.  &  W.  R. 
Co.  T,  Frank  (C.  C  1901)  110  Fed. 
6S9;  Ailine  v,  Toledo.  W.  V.  &  O.  R. 
Co.  (C.  C.  1903)  13S  Fed.  169:  Cella. 
Adler  &  Tilles  v.  Brown  (C.  C.  1905) 
136-Fed.  439;  Iowa  Lillooet  Gold  Min. 
Co.  T.  Bliss  (C.  C.  1906)  144  Fed.  446; 
North  Carolina  Min.  Co.  v.  Westfeldt 
(C.  a  1907)  151  Fed.  290  (decree  re- 
versed Westfeldt  V.  North  Carolina 
Min.  Co.  [19091  166  Fed.  706.  92  C.  C. 
A.  378*  writ  of  certiorari  denied  North 
Carolina  Min.  Co.  v.  Westfeldt  [19091 

29  Sup.  Ct.  697,  214  U.  S.  516.  53  L. 
Ed.  1064,  appeal  dismissed  [1909]  30 
Sup.  Ct.  404.  215  U.  S.  5S6,  54  L.  Ed. 
339) :  A.  R.  Barnes  &  Co.  v.  Berry  (C. 
C.  imi)  159  Fed.  72;  Irving  v.  Joint 
Dist.  Council  of  New  York  and  Vi- 
cinity of  United  Brotherhood  of  Car- 
penters, etc,  (C.  C.  1910)  180  Fed.  896; 
Columbia  Di^gep  Co.  v-  Rector  (D.  C. 
1914)  21p  Fed.  618;  Illinois  Cent.  R, 
Co.  T.  Robinson  (Ala.  1914)  66  So. 
519;  Cuyler  v.  Smith  (1887)  78  Ga. 
662,  3  S.  E.  408. 

275.  Rearrangement  of  parties. — In 
determining  the  question  of  diversity 
of  citizenship,  where  there  are  several 
plaintiffs  or  defendants,  on  the  rule 
that  all  the  parties  on  one  side  must  he 
citizens  of  different  states  frotn  all 
those  on  tbe  other  side,  the  parties  are 
to  be  arranged  on  one  side  or  the  other, 
as  tbeir  interests  require.  Meyer  v. 
,  Delaware  It.  Const.  Co.  (1879)  100  U. 
S.  457,  468,  25  L.  Ed.  59^;  Facific  R, 
Co.  V,  Ketcbum  11879)  101  U.  S.  289, 
298,  25  L.  Ed.  932;  Evers  v.  Watson 
nsUo)  156  U.  S.  527,  15  SuP.  Ct.  430, 
39  L.  Ed.  520;  Pittsbnrgh,  C,  &  St.  L. 
Rv.  Co.  V.  Itflltiinore  &  O.  R.  Co.  (1S94) 
61  Fed,  705,  708,  10  C,  C.  A.  20,  22  U. 
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S.  App.  359;  Boatmen's  Bank  of  St. 
Louis  V.  Fritzlen  (1905)  135  Fed.  650, 
68  C.  C.  A.  288  (reversing  judgment 
and  order  Weldon  v.  Fritzlen  [C.  C. 
1904]  128  Fed.  608) ;  Wood  v.  Deskins 
(1905)  141  Fed.  500,  72  C.  C.  A.  558; 
Mann  v.  Gaddie  (1907)  158  Fed.  42, 
88  C.  C.  A.  1  (reversing  decrees  Gaddie 
V.  Mann  [C.  C.  1906]  147  Fed.  955, 
960);  Wisner  v.  Ogden  (C.  C.  1827) 
Fed.  Cas.  No.  17,914;  Girardey  v. 
Moore  (C.  C.  1877)  Fed.  Cas.  No.  5,- 
462;  Burke  v.  Flood  (C.  C.  1880)  1 
Fed.  541,  542,  6  Sawy.  220;  By  bee  v. 
Hawkett  (C.  C.  1880)  5  Fed.  1,  6; 
Sayer  v.  La  Salle  &  P.  Gaslight  &  Coke 
Co.  (C.  C.  1880)  14  Fed.  60,  9  Biss. 
372;  Snow  v.  Texas  Trunk  R.  R.  (C. 
C.  1882)  16  Fed.  1,  3;  Le  Mars*  v.  Iowa 
Falls  &  S.  C.  R.  Co.  (C.  C.  1882)  48 
Fed.  661;  Saginaw  Gaslight  Co.  v. 
Saginaw  (0.  C.  1886)  28  Fed.  529,  531; 
Brown  v.  Murray  Nelson  &  Co.  (C.  C. 
1890)  43  Fed.  614;  Cilley  v.  Patten 
(C:  C.  1894)  62  Fed.  498;  Consolidated 
Water  Co.  v.  Babcock  (C.  C.  1896)  76 
Fed.  243;  Hutton  v.  Joseph  Bancroft  & 
Sons  Co.  (C.  C.  1896)  77  Fed.  481;  Jar- 
vis  V.  Crozier  (C.  C.  1899)  98  Fed.  753; 
KimbaU  v.  Cedar  Rapids  (C.  C.  1900) 
99  Fed.  130,  132;  Huntington  v.  Pin- 
ney  (C.  C.  1903)  126  Fed.  237;  Gage  v. 
Riverside  Trust  Co.  (C.  C.  1906)  156 
Fed.  1002;  Stephens  v.  Smartt  (C.  C. 
1909)  172  Fed.  466;  Stewart  v.  Mitchell 
(C.  C.  1909)  Id.  905;  Federal  Mining 
&  Smelting  Co.  v.  Bunker  Hill  &  Sulli- 
van Mining  &  Concentrating  Co.  (C.  O. 
1909)  187  Fed.  474;  AUen-West  Com- 
mission Co.  v.  Bras-hear  (C.  C.  1910) 
176  Fed.  119;  Kelly  v.  Dolan  (D.  C. 
1914)  218  Fed.  966;  Hutton  v.  Joseph 
Bancroft  &  Sons  Co.  (1896)  67  A.  972, 
8  Del.  Ch.  55;  Boatmen's  Bank  of  St 
Louis  V.  Fritzlen  (1907)  89  Pac.  915, 
75  Kan.  479. 

276.  —  In  suits  involving  bank  de- 
posits.— ^A  suit  by  a  bank  was  instituted 
for  the  purpose  of  determining  to  whom 
a  deposit  should  be  paid  against  the 
administrator  of  the  deceased  deposi- 
tor, a  citizen  of  the  state,  who  claimed 
the  deposit  as  a  part  of  the  estate  of 
the  deceased,  and  against  a  third  per- 
son, a  citizen  of  another  state,  who 
claimed  the  deposit.  Held,  that  it  was 
the  duty  of  the  court  to  transpose  the 
parties,  by  placing  the  administrator 
and  third  person  on  opposite  sides,  and 
retain  jurisdiction.  First  Nat.  Bank  v. 
Bridgeport  Trust  Co.  (C.  C.  1902)  117 
Fed.  969. 

277.  -^  Bonds  and  bondholders^— In 

an  action  by  resident  taxpayers  against 
county  officials  and  bondholders,  one  of 
whom  is  a  nonresident,  the  citizenship 
of  the  county  officials  will  not  defeat 
the  right  of  removal  on  the  part  of  the 
nonresident  bondholder,  as  the  former 
must  be  deemed  to  be  interested  on  the 
same  side  of  the  controversy  with  the 
complainants.  Anderson  v.  Bowers  (C. 
p.  1889)   40  Fed.  708,  foUowing  Har- 
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ter  Tp.  V.  Kernochan  (1880)  103  U.  S 
562,  26  L.  Ed.  411. 

A  federal  court  has  jurisdiction  of  ; 
suit  brought  by  a  holder  of  a  portion  o 
an  issue  of  bonds  made  by  a  school  dis 
trict  which  exceeded  its  constitutions 
limit  of  indebtedness  against  the  difi 
trict  and  the  other  bondholders,  to  es 
tablish  the  validity  of  his  bonds  an 
enforce  their  payment,  notwithstandin 
the  fact  that  some  of  the  other  bond 
holders  are  citizens  of  the  state  c 
which  the  district  is  a  corporatioi 
since  upon  the  issue  as  to  the  amouo 
of  complainant's  enforceable  indebted 
ness,  to  determine  which  the  oth€ 
bondholders  are  joined,  their  interest 
and  that  of  complainant  are  adversar: 
Everett  v.  Independent  School  Dist  c 
Rock  Rapids  (C.  C.  1901)  109  Fed.  69' 

278.  Corporations.  — The       fa< 

that  the  ultimate  interest  of  a  corpc 
rate  def-^ndant  may  be  the  same  as  th£ 
of  the  complaining'  stockholders  doe 
not  require,  in  arranging  the  parties  t 
a  cause,  for  the  purpose  of  determii 
ing  the  jurisdiction  of  federal  court,  ii 
voked  on  the  ground  of  diversity  of  cit 
zenship,  that  such  corporation  fc 
grouped  on  the  side  of  complainant 
where  the  bill  alleged  that  the  corporc 
tion  is  under  a  control  antagonistic  1 
complainants,  and  is  made  to  act  in 
way  detrimental  to  their  rights.  Doc 
tor  V.  Harrington  (1905)  25  Sup.  C 
355,  357,  196  U.  S.  579,  49  L.  Ed.  606 
Howard  v.  National  Telephone  Co.  (( 
C.  1910)  182  Fed.  215. 

A  corporate  defendant  and  a  con 
plaining  stockholder  will  not  be  aligne 
on  the  same  side  of  the  controversy  fc 
the  purpose  of  determining  jurisdictioi 
Venner  v.  Great  Northern  Ry.  C( 
(1908)  28  Sup.  Ct  328,  209  U.  S.  2 
52  L.  Ed.  666. 

In  a  suit  by  a  stockholder  in  a  dc 
mestic  corporation  against  such  corpc 
ration  and  a  foreign  corporation  to  ei 
join  the  latter  from  obtaining  and  ei 
ercising  control  over  the  property  an 
business  of  the  former,  which  the  hi 
alleges  is'  about  to  be  accomplishe 
through  an  illegal  conspiracy  betwee 
the  defendants,  the  domestic  corpori 
tion  is  not  a  party  in  the  same  interei 
with  complainant,  and  cannot  be  aligi 
ed  with  him  for  the  purpose  of  givin 
the  foreign  corporation  the  right  of  re 
moval  on  the  ground  of  diversity  c 
citizenship.  MacGinniss  v.  Boston  c 
M.  Consol.  Copper  &  Silver  Min.  Cc 
(1902)  119  Fed.  96,  55  C.  C.  A.  648. 

The  bill  of  plaintiff  corporation  al 
leged  that  it  was  engaged  in  the  busi 
ness  of  selling  coal  and  coke;  that  i 
had  contracts  with  defendant  coal  con 
panics  by  which  it  was  to  take  and  pa 
for  all  their  product  at  the  mines,  t 
furnish  transportation,  and  to  sell  th 
same  at  prices  fixed  by  the  companiei 
receiving  a  stipulated  sum  per  ton  fc 
its  services;  that  by  the  terms  of  sue 
contracts  defendant  companies  were  nc 
liable  for  damages  for  failing  to  fui 
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nish  coal  or  coke  to  plaintiflP  where  such 
failure  was  caused  by  strikes;  that  in 
reliance  on  such  contracts  plaintiff  had 
made  contracts  for  the  sale  of  large 
quantities  of  coal  and  coke,  which  could 
only  be  supplied  from  the  mines  of  de- 
fendant companies;  that  the  latter  were 
prevented  from  furnishing  the  same  by 
the  wrongful  and  illegal  acts  of  individ- 
ual defendants,  who  were  conducting  a 
strike  among  the  miners,  and  who,  by 
intimidation  and  threats,  prevented  oth- 
erj^  from  working  in  the  mines.  Held, 
that  the  bill  showed  such  tin  interest  in 
plaintiff  as  entitled  it  to  maintain^  the 
suit  in  its  own  right  for  its  protection 
independently  of  the  coal  companies, 
which,  while  properly  made  defendants, 
could  not  be  aligned  with  plaintiff  to 
defeat  the  jurisdiction  of  a  federal 
court,  their  interests,  while  perhaps  not 
adverse,  being  based  on  different  rights. 
Carroll  v.  Chesapeake  &  O.  Coal  Agen- 
cy Co.  (1903)  124  Fed.  305,  61  C.  O. 
A.  49. 

To  a  suit  by  a  mortgagee  of  a  street 
railroad  company  to  enjoin  another 
street  railroad  company  from  condemn- 
ing the  right  to  use  a  portion  of  the 
mortgagor's  track,  the  mortgagor  com- 
pany is  an  indispensable  party,  and,  as 
Its  interests  necessarily  range  it  on  the 
side  of  the  complainant,  it  will  be  so 
placed  by  the  court  for  jurisdictional 
purposes,  although  it  is  made  a  defend- 
ant by  the  pleadings;  and,  where  it  is 
a  corporation  of  the  same  state  as  its 
co-defendant,  a  federal  court  is  'without 
jurisdiction  on  the  ground  of  diversity 
of  citizenship.  Old  Colony  Trust  Co.  v. 
Atlanta  Ry.  Co.  <C.  C.  1899)  100  Fed. 
798. 

In  a  suit  by  a  stockholder  of  a  corpo- 
ration of  the  same  state  against  such 
corporation  and  a  foreign  corporation 
to  charge  the  latter  as  trustee  because 
of  acts  which  as  majority  stockholder 
it  caused  the  former  to  do  in  fraud  of 
its  other  stockholders,  the  domestic  cor- 
poration is  not  a  party  in  the  same  in- 
terest as  complainant,  and  cannot  be 
aligned  with  him  for  the  purpose  of  giv- 
ing a  federal  court  jurisdiction  on  the 
ground  of  diversity  of  citizenship.  Red- 
field  V.  Baltimore  &  O.  R.  Co.  (C.  O. 
1903)  124  Fed.  929. 

Where  a  bill  filed  in  a  federal  court 
by  stockholders  against  the  corporation 
and  others  does  not  conform  to  the  re- 
quirement of  equity  rule  94  by  show- 
ing the  efforts  made  to  secure  action  by 
the  stockholders,  or  excuse  the  failure 
to  make  such  efforts,  the  usual  rule  ap- 
plies that  the  parties  must  be  aligned 
according  to  their  interest  for  the  pur- 
pose of  determining  the  jurisdiction  of 
the  court,  and  the  corporation  must  be 
aligned  with  the  complainants.  Waller 
V.  Coler  (C.  C.  1903)  125  Fed.  821. 

Equity  rule  94  in  no  way  affects  the 
nde  that,  in  determining  federal  juris- 
diction in  suits  by  stockholders  to  en- 
force the  rights  of  the  corporation,  the 
corporation  is  to  be  aligned  with  the 


complainant  or  the  defendants  accord- 
ing to  the  facts.  Groel  v.  United  Elec- 
tric Co.  of  New  Jersey  (C.  C.  1904)  132 
Fed.  252. 

In  a  suit  by  a  stockholder  of  a  corpo- 
ration against  the  corporation  and  oth- 
er stockholders  to  prevent  the  consum- 
mation of  an  alleged  conspiracy  by  the 
latter  to  obtain  control  of  the  corpora- 
tion for  the  purpose  of  canceling  or  ter- 
minating a  contract  made  by  the  cor- 
poration, and  alleged  to  be  for  its  ben- 
efit, and  substituting  another,  by  which 
the  conspirators  would  profit  at  the  ex- 
pense of  the  company  and  its  other 
stockholders,  the  corporation  must  be 
aligned  with  the  complainant  for  the 
purpose  of  determining  the  removabili- 
ty of  the  cause,  in  accordance  with,  its 
interest  as  shown  by  the  bill,  and  es- 
pecially where  it  adopts  the  allegations 
of  the  bill  by  its  answer.  Lucas  v. 
MiUiken  (C.  C.  1905)   139  Fed.  816. 

In  a  stockholders*  suit  in  a  federal 
court  to  remove  an  alleged  fraudulent 
lien  from  the  property  of  the  corpora- 
tion, where  the  complainant  has  not 
complied  with  equity  rule  94,  the  cor- 
poration will  be  aligned  on  the  side  of 
the  complainant  Gage  v.  Riverside 
Trust  Co.  (C.  C.  1906)  156  Fed.  1002. 

To  a  suit  in  equity  instituted  by  a 
stockholder  in  his  own  name,  but  upon  a 
right  of  action  in  the  corporation,  such 
corporation  is  an  indispensable  party, 
and  for  the  purpose  of  determining  the 
jurisdiction  of  a  federal  court  will  be 
aligned  with  the  defendants,  where  the 
officers  or  persons  controlling  it  are 
shown  to  be  opposed  to  the  object 
sought  by  the  suit  Kelly  v.  Mississippi 
River  Coaling  Co.  (C.  C.  1909)  175  Fed. 
482. 

The  Federal  Mining  Company,  a  Del- 
aware corporation,  the  Bunker  Hill 
Company,  and  the  January  Company, 
both  Oregon  corporations,  each  owned 
a  mining  claim,  and  all  three  claims 
conflicted.  The  Federal  Company  sued 
the  Bunker  Hill  Company  in  the  Unit- 
ed States  court  to  quiet  title  and  for  an 
accounting  for  ores  taken  from  the 
overlaps,  and  the  January  Company 
had  a  similar  suit  against  the  Bunker 
Hill  Company  in  the  state  court.  The 
Bunker  Hill  Company  moved  to  make 
the  January  Company  a  party  in  the 
suit  in  the  United  States  court,  which 
was  resisted  on  the  ground  that,  be- 
cause of  the  ownership  of  the  entire 
January  stock  by  the  Federal  Company, 
it  could  not  be  a  defendant,  but  must  be 
a  plaintiff,  which  would  destroy  the  ju- 
risdiction of  the  court  by  having  an 
Oregon  citizen  on  both  sides  of  the  case. 
Held,  that  the  January  Company  could 
be  made  a  defendant,  since  its  claim 
was  adverse  to  the  Federal  Company, 
though  the  relation  between  the  two 
companies  was  not  hostile.  Federal 
Mining  &  Smelting  Co.  v.  Bunker  Hill 
&  Sullivan  Mining  &  Concentrating  Co. 
(C.  C.  1909)  187  Fed.  474. 

In  a  stockholder's  suit  in  a  state  court 
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against  the  corporation  and  others, 
where  the  allegations  of  the  bill  show 
that  the  corporation  is  fully  under  the 
control  of  its  codefendants,  it  is  prop- 
erly aligned  with  them  for  the  purpos- 
es of  the  removal  statute,  and,  where 
it  is  a  citizen  of  the  same  state  as  com- 
plainant, the  suit  is  not  removable. 
Crawford  v.  Seattle,  R.  &  S.  Ry.  Co. 
(D.  C.  iai2)  198  Fed.  920. 

Where  a  stockholder  sued  the  cor- 
poration's statutory  receiver  of  the 
same  citizenship  in  a  foreign  federal 
court,  together  with  individual  defend- 
ants of  diverse  citizenship,  the  court, 
to  sustain  jurisdiction  for  diversity  of 
citizenship,  could  realign  the  parties, 
making  the  receiver  a  complainant. 
KeUy  v.  Dolan  (D.  C.  1914)  218  Fed. 
966. 

279.  -^  ContrajBts.— Where  a  part 
owner  of  a  distillery  joined  defendants 
in  a  contract  to  purchase  the  whole,  and 
for  that  purpose  agreed  to  convey  his 
existing  interest  therein,  and  after- 
wards, beiug  ready  and  willing  to  per- 
form his  contract,  joins  with  the  other 
vendors  in  a  suit  for  specific  perform- 
ance, he  is  a  proper  party  plaintiff,  and 
cannot  be  considered  a  defendant  for 
the  purpose  of  destroying  th^  diverse 
citizenship  necessary  to  maintain  the 
suit  in  a  federal  court.  Perin  v.  Megib- 
ben  (1892)  53  Fed.  86,  3  C.  C.  A.  443, 
affirming  Megibben's  Adm'rs  v.  Perin 
(O.  C.  1892)  49  Fed.  183. 

A  federal  court  is  i^thout  jurisdiction 
of  a  suit  for  the  specific  performance 
of  a  contract  in  which  the  complain- 
ant owns  only  a  part  interest,  when  the 
owner  of  the  remaining  interest,  who 
is  joined  as  a  defendant,  is  a  citizen  of 
the  same  state  as  his  codefendants,  the 
other  parties  to  the  contract.  In  such 
case  he  must  be  arranged  by  the  court 
on  the  side  of  the  complainant  in  the 
controversy.  Joseph  Dry  Goods  Co.  v. 
Hecht  (1903)  120  Fed.  760,  57  C.  O. 
A.  64. 

280. Estates  of  decedents.— In  a 

suit  to  construe  a  will,  one  defendant, 
who  was  a  citizen  of  the  same  state  as 
the  other  defendant,  held  to  be  for  ju- 
risdictional purposes  a  plaintiff,  so  that 
the  United  States  court  had  no  jurisdic- 
tion. Thomas  v.  Anderson  (1915)  223 
Fed.  41,  138  C.  C.  A.  405. 

281.  —  Garnishments— A  proceed- 
ing in  garnishment  after  judgment  un- 
der a  state  law  held  a  civil  suit  in  which 
an  issue  of  fact  is  or  may  be  joined  be- 
tween the  plaintiff  and  garnishee  and 
in  such  proceeding,  while  the  judgment 
defendant  is  an  indispensable  party,  his 
pecuniary  interest  is  with  the  plaintiff 
on  the  issues  between  him  and  the  gar- 
nishee, and  he  is  to  be  ranged  on  that 
side  of  the  controversy  for  the  purpos- 
es of  federal  jurisdiction.  Baker  v.  Du* 
wamish  Mill  Co.  (C.  C.  190C)  149  Fed. 
612. 

282.  —  Mortgages  and  trust  deeds. 
— Where  a  trustee  in  a  trust  deed  made 
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by  a  Texas  corporation  was  disabled 
from  executing  his  power  of  sale  by  a 
mistake  in  drawing  the  deed,  and  upon 
a  suit  by  one  of  the  beneficiaries,  a  citi- 
zen of  another  state,  to  foreclose,  he 
was  joined  as  a  defendant,  as  was  also 
one  of  the  beneficiaries  under  the  deed, 
held,  that  their  interests  were  not  ad- 
verse to  defendant  corporation  so  as  to 
require  them  to  be  arranged  on  the  side 
of  the  complainant,  and  that  the  court 
had  jurisdiction,  although  both  were 
citizens  of  Texas.  Eildare  Lumber  Co. 
V.  National  Bank  of  Commerce  (1895) 
69  Fed.  2,  16  C.  C.  A.  107. 

Where  the  bill  filed  by  a  bondholdei 
to  foreclose  a  trust  deed  shows  nc 
conflict  between  complainant  and  the 
trustee,  and  where  the  bill  is  such  a 
one  as  the  trustee  should  himself  have 
filed,  the  trustee  will,  for  purposes  ol 
jurisdiction,  be  ranged  on  the  same  side 
of  the  controversy  as  the  complainant 
^ut,  where  the  object  of  the  bill  filed 
by  a  beneficiary  is  to  procure  a  decree 
excluding  all  other  bondholders  fron 
the  equal  benefits  of  the  mortgage,  the 
trustee  is  properly  an  opposite  party  tc 
the  subject-matter  of  that  controversy 
and  should,  for  purposes  of  jurisdiction 
be  ranged  with  the  other  defendants  tc 
the  suit  First  Nat.  Bank  v.  Radforc 
Trust  Co.  (1897)  80  Fed.  569,  26  C.  C 
A.  1. 

On  a  motion  to  remand  an  action  foi 
the  foreclosure  of  a  mortgage  in  whicl 
the  plaintiff  and  the  mortgagor  are  res 
idents  of  the  same  state,  and  anothei 
mortgagee  defendant  and  resident  oi 
another  state  makes  a  claim  adverse  t( 
plaintiff  and  to  mortgagor,  the  couri 
will  not  look  at  the  contract  betweei 
him  and  the  mortgagor  to  determint 
the  question  of  jurisdiction.  Thompsoi 
V.  Dixon  (C.  C.  1886)  28  Fed.  5. 

In  a  suit  to  foreclose  a  mortgage 
where  a  lien  claimant  files  a  cross  bil 
and  sets  up  an  alleged  prior  lien,  th< 
validity  of  which  both  plaintiff  and  th( 
mortgagors  deny,  in  determining  thi 
citizenship  of  the  parties  as  affectin] 
the  jurisdiction  of  the  federal  court 
they  should  be  arrayed  against  the  liei 
claimant.  Wolcott  v.  Sprague  (C.  C 
1893)  55  Fed.  545. 

Trustees  of  a  mortgage  with  power  o: 
sale  are  indispensable  parties  on  fore 
closure,  and,  their  interest  being  an 
tagonistic  to  those  of  the  mortgagors 
they  must  be  treated  as  plaintiffs,  an< 
determine  the  question  of  diversity  o: 
citizenship,  though  for  refusal  to  ac 
they  are  properly  made  parties  defend 
ant  by  the  beneficiary.  Allen-Wesi 
Commission  Co.  v.  Brashear  (C.  C 
1910)  176  Fed.  119. 

In  an  action  by  a  mortgagor  to  can 
eel  certain  mortgages  and  to  foreclose  f 
subsequent  trust  deed  to  the  same  prop 
erty,  although  the  beneficiaries  have  i 
common  interest  with  plaintiff  in  show 
ing  the  discharge  of  said  mortgages 
they  are  nevertheless  his  adversary 
parties  as  to  the  other  matters  in  con- 
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^^^-^-^^-MT^py.    and  will   Dot   be   rearranged 
^^^        f>si.'Krties  plaintiff,  so  as  to  show  di- 

-,^-r^i^:3^       of     citizenship.     Springer     v. 

^V^^s^-t^    (ISW)  116  N.  C.  370,  20  S.  E. 

^^3-     Partnership.— A  bill  was  fil- 

^^l     \'Kik     'the  federal  court  in  the  name  of 
\;i^^      ^our  members  composing  the  firm 
o:C    '^^^■xit  &  Co.,  two  of  whom,  Kent  and 
"STovm^*  were  citizens  of  New  York,  the 
ft^^L^^    XA  which  several  of  the  defendants 
resided.      Objection    being    anticipated 
to    t,!^^    jurisdiction  of  the  court,  because 
some     of  the  plaintiffs  and  some  of  the 
(Se^'exiclants   were   thus   citizens   of   the 
s^am^    ^tate,  an  amended  bill  was  filed  by 
^ool^      and  Sherman,  two  of  the  part- 
-^^jrst^      xnaking  Young  and  Kent  defend- 
^^i3  CrfiK.  It  appeared  that,  although  the 

^oMiMMT      ^^vere  partners,  their  business  was 
^<=>^Ea<i«J.<ited  by  two  houses,  one  in  Chica- 
go ^     MzacM^^^mjitLged  by  Poole  and  Sherman,  and 
_^f=^^  S.X1   New   York   City,   managed   by 

^'^^^^^  ^  .sind  Young;  that  the  action  arose 
.  *-*  ^^  "^^^  :^  a  certificate  of  stock  which  had 
|,^^^^^«=^-  l>ledged   to   Kent   and  Young   by 

y^^^  <^^fendant,   a  debtor   of   the   New 

/^^^^^*^^*^  house,  and   that   the   New  York 

k  *^^*-^-'^»'^^».  being  indebted  to  the  Chicago 
j^-^"*^"^^*  ^^»  had  transferred  the  debt  and 
g-  "^^^^^^^^^  security  in  payment     Kent  and 

^^^^^*- ^*==^  ^^,  on  being  made  defendants,  filed 
^j^  -^^-  :Kz^swer   disclaiming   all   interest  in 

j^^^^^^» '•lock.  Held,  .they  might  be  made 
c^  "^^^^--^i^ants,  and  there  was  thereafter 
Ji^^^^^  "^-^  'fc^^ection  to  the  jurisdiction  of  the 
^xi\^~^-  attaching.  Poole  v.  West  Point 
-^^^  '•^^^  :»  &  Cheese  Ass'n  (C.  C.  1887)  30 
^313. 

— »    -»»  Religious     societies.  —  Nei- 

^^he  attitude  of  the  alleged  mem- 

^_^i>f  the  Board  of  Publication  of  the 

*^:^  ^rland  Church,  incorporated  mere- 

^^         a  convenient  agency  for  the  pub- 

^^^jg?  work  of  such  church,  who  be- 

•^^    the  alleged  union  with  the  Pres- 

-  ^cr^ian    Church    to    have    been    con- 

■^^*=^  ated,  nor  the  fact  that  it  does  not 

^^^^r  that  such  members  have   sur- 

^  "^^  led     possession,     requires     that, 

>=^       testing  the  jurisdiction  of  a  fed- 

drcuit    court,    invoked    on    the 

^^K=Md  of  diversity  of  citizenship,  such 

*"^:=^  xation  be  aligned  on  the  side  of 

K^ Hainan ts  in  a  suit  to  enforce  the 

S"  ^sd  rights  of  the  members  of  the 

^^3  church  to  use   and  control  the 

*  <:^  »ate  agency  and  to  have  the  bene- 

'^      the  corporate  property  in  its  de- 

^-■^^i-ational  work,  as  against  defend- 

'  _     "''^ho  repudiate  the  alleged  union, 

^"-■^■sist  that  the  religious  association 

^^^     they  represent  is  still  the  origi- 

^^*^*Uberland  Church,  continuing  with 

:fi^«      separate    powers    unimpaired. 

V,  Zarecor  (1911)  32  Sup.  Ct.  10, 

^-^^      ^   TJ.  S.  32,  66  L.  Ed.  77. 

^^'^^^^r^lainant,  a  citizen  of  Georgia,  as 

3i  ^^'^^b^er  of  a  church  corporation  of 

co«?^^^®^'   brought   suit   in   a   federal 

ernixV     ^^^°8t  the  corporation,  its  gov- 

iesin  ^     oflicers,  and  other  members,  al- 

at^e*^     tbat  the  latter,  by  reason  of  an 

^t*t«d  merger  of  the  church  with 


another  organization,  to  which  they  did 
not  consent,  claimed  to  be  entitled  to 
control  the  corporation  and  its  prop- 
erty, to  the  exclusion  of  the  officers, 
and  that  such  officers  refused  to  bring 
suit  to  protect  the  church  and  its  prop- 
erty rights.  The  bill  prayed  a  decree 
adjudging  that  defendant  officers  were 
entitled,  as  representatives  of  the  ma- 
jority of  the  membership,  to  sole  con- 
trol of  the  church  and  its  property. 
Held,  that  the  real  controversy  was 
between  such  officers  and  their  code- 
fendants,  all  of  whom  were  citizens  of 
Tennessee,  and  that,  when  the  officers 
were  aligned  as  complainants,  as  re- 
quired by  their  interest,  the  court  was 
without  jurisdiction  for  want  of  diver- 
sity of  citizenship.  Stephens  v.  Smartt 
(C.  C.  1909)  172  Fed.  466. 

A  controversy  between  two  factions 
in  a  local  church,  each  having  a  pastor 
and  a  governing  board  of  elders  all  of 
whom  are  citizens  of  the  same  state, 
and  each  claiming  the  exclusive  right  to 
control  and  use  the  church  building  and 
property,  cannot  be  brought  by  mem- 
bers of  one  faction  who  are  citizens  of 
other  states  against  the  pastor  and 
elders  of  both  factions  but  asking  re- 
lief against  one  side  only  by  injunc- 
tion to  restrain  them  from  interfering 
with  their  codefendants  in  the  use  and 
occupation  of  the  property.  In  such 
case,  the  defendants  who  belong  to  the 
same  faction  as  complainants  are  not 
merely  formal  parties  but  the  real  con- 
troversy is  between  them  and  their  co- 
defeudants  and  requires  that  they  be 
considered  as  complainants  for  the  pur- 
pose of  determining  the  court's  juris- 
diction. Stewart  v.  Mitchell  (C.  C 
1909)  172  Fed.  905. 

Trustees  of  church  property,  joined 
as  defendants  in  a  suit  to  have  the 
property  declared  to  be  held  in  trust 
for  the  use  and  benefit  of  one  religious 
society  rather  than  another,  merely  as 
title  holders,  held  not  required  to  be 
aligned  with  complainants  to  defeat  the 
jurisdiction  of  the  court,  because  they 
are  active  members  of  complainants* 
society  and  their  sympathies  are  on  that 
side  of  the  controversy.  Sharp  v.  Bon- 
ham  (D.  C.  1013)  213  Fed.  660. 

285. Saies.— Where  a  part  own- 
er of  a  distillery  joined  defendants  in 
a  contract  to  purchase  the  whole,  and 
for  that  purpose  agreed  to  convey  his 
existing  interest  therein,  and  after- 
wards, being  ready  and  willing  to  per- 
form his  contract,  joins  with  the  other 
vendors  in  a  suit  for  specific  perform- 
ance, he  is  a  proper  party  plaintiff,  and 
cannot  be  considered  a  defendant  for 
the  purpose  of  destrojing  the  diverse 
citizenship  necessary  to  maintain  the 
suit  in  a  federal  court.  Perin  v.  Me- 
gibben  (1892)  53  Fed.  80,  3  C.  C.  A. 
443,  6  U.  S.  App.  348,  affirming  (O.  C. 
1802)  49  Fed.  183. 

Where  there  was  no  controversy  be- 
tween one  of  the  joint  vendors  in  a 
contract  for  the  sale  of  lands  and  the 
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purchaser,  but  there  was  a  dispute  be- 
tween her  and  the  other  vendors  as  to 
her  share  of  the  purchase  money  and 
the  amount  she  should  contribute  to- 
ward clearing  the  title,  and  also  be- 
tween such  other  vendors  and  the  pur- 
chaser with  respect  to  taxes,  interest, 
and  other  matters  affecting  the  amount 
due  under  the  contract  which  resulted 
in  a  suit  by  them  for  specific  perform- 
ance, the  said  vendor,  who  refused  to 
join  in  such  suit,  was  properly  made  a 
defendant,  and  cannot  be  aligned  as  a 
complainant  in  interest  to  defeat  the 
jurisdiction  of  a  federal  court  therein 
because  of  the  fact  that  she  was  a  citi- 
zen of  the  same  state  as  the  purchaser, 
although  she  was  necessarily  given  a 
decree  against  him  for  the  share  of  the 
purchase  money  to  which  the  court  de- 
termined she  was  entitled.  Wood  v. 
Deskins  (1906)  141  Fed.  500,  72  C.  O. 
A.  558. 
'  In  an  action  for  damages  for  iUegally 
driving  cattle  into  the  state  which  com- 
municated the  Texas  fever  to  plaintiff's 
cattle,  brought  against  the  importer  and 
the  purchasers,  who  had  by  contract  as- 
sumed the  liability,  the  importer's  in- 
terest is  not  adverse  to  that  of  the  pur- 
chasers, so  as  to  justify  his  classifica- 
tion as  a  plaintiff.  Woodrum  v.  Clay 
(C.  C.  1888)  33  Fed.  897. 

286.  —  Trusts^— In  an  action  by  the 
state,  on  the  relation  of  the  holder  of 
notes  illegally  executed  by  a  township 
trustee,  on  the  trustee's  official  bond, 
for  such  illegal  execution,  the  relator 
will  be  considered  the  sole  plaintiff,  for 
determining  the  jurisdiction  of  the  fed- 
eral court  on  the  ground  of  diverse  citi- 
zenship. Indiana  v.  Glover  (1895)  15 
Sup.  Ct.  186,  188,  155  U.  S.  513,  39  L. 
Ed.  243. 

Trustees  holding  legal  title  to  church 
property  need  not,  when  testing  juris- 
diction of  a  federal  court  invoked  for 
diversity  of  citizenship,  be  aligned  on 
pjaintiffs*  side  in  controversy  between 
two  religious  societies  over  right  to 
control  the  church  property,  but  are 
properly  made  parties  defendant. 
Sharpe  v.  Bonham  (1912)  32  Rup.  Ct 
420,  224  U.  S.  241,  56  L.  Ed.  747. 

In  a  judgment  creditor's  suit  by  a 
citizen  of  New  York  against  citizens 
of  Massachusetts  to  set  aside  an  alleg- 
ed fraudulent  conveyance  in  which  the 
fraudulent  grantor's  trustee  in  bank- 
ruptcy, also  a  citizen  of  'Massachusetts 
intervened  as  defendant,  and  admitted 
plaintiff's  judgment,  there  was  no  di- 
versity of  citizenship  making  the  cause 
removable  to  a  United  States  court,  as 
the  interests  of  the  trustee  and  plaintiff 
were  on  the  same  side  of  the  contro- 
versy, and  the  parties  must  be  arrang- 
ed as  their  interests  in  the  controver- 
sy appear.  Casey  v.  Baker  (D.  C.  1914) 
212  Fed.  247. 

In  an  action  against  a  nonresident  to 
recover  land,  his  codefendants,  alleged 
to  hold  the  legal  estate  for  plaintiff's 
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use,  are  substantially  plaintiffs.  Swam 
v.  Myers  (1878)  79  N.  C.  101. 

(C)  Particular    parties    within    9tatut 

287.  Nominal  or  formal  parties— Ef 
feet    of    Joinder    or    nonjoinderd— Th 

fact  that  merely  nominal  or  formal  par 
ties  are  joined  in  a  suit,  either  as  plain 
tiffs  or  defendants,  can  have  no  effec 
in  conferring  or  excluding  jurisdictioi 
of  the  court,  as  their  presence  does  no 
affect  the  substance  of  the  controversy 
Wormley  v.  Wormley  (1823)  8  Wheat 
421,  451,  5  L.  Ed.  651;  Carneal  \ 
Banks  (1825)  10  Wheat  181,  6  I 
Ed.  297;  Wood  v.  Davis  (1855)  18  Hoi« 
467,  460,  15  li.  Ed.  460;  Wilson  t 
Oswego  Tp.  (1894)  14  Sup.  Ct.  259,  262 
151  U.  S.  56,  38  U  Ed.  70;  Sioux  Cit 
Terminal  Railroad  &  Warehouse  Co.  i 
Trust  Co.  of  North  America  (1897)  8 
Fed.  124,  27  C.  C.  A.  73  (decree  affirm 
ed  [1899]  19  Sup.  Ct.  341,  173  U.  S 
99,  43  L.  Ed.  628);  Lake  St  El.  R.  Cc 
v.  Ziegler  (1900)  99  Fed.  114,  119,  3! 
C.  C.  A.  431  (writ  of  certiorari  denies 
[3900]  20  Sup.  Ct  1029,  177  U.  S.  695 
44  L.  Ed.  946);  Jackson  v.  Jacksoi 
(1909)  175  Fed.  710,  99  C.  C.  A.  286 
Ward  V.  Arredondo  (C.  C.  1825)  Fed 
Cas.  No.  17,148;  Hervey  v.  Dlinoi 
Midland  Ry.  Co.  (C.  C.  1876)  Fed.  Ca8 
No.  6,434;    Girardey  v.  Moore   (C.  C 

1877)  Fed.  Cas.  No".  5,462;  Edgertoi 
V.  Gilpin  (C.  C.  1878)  Fed.  Cas*.  No 
4,280;     Taylor   v.    RockefeUer    (C.   C 

1878)  Fed.  Cas.  No.  13,802;  Chicago 
St.  li.  &  N.  O.  R.  Co.  v.  McComb  (C 
C.  1879)  Fed.  Cas.  No.  2,670;.  Foss  y 
First  Nat.  Bank  (C.  C.  1880)  3  Fed 
185  (decree  affirmed  Bissell  v.  Fosj 
[1885]  5  Sup.  Ct  851,  114  U.  S.  252,  2t 
L.  Ed.  126);  Marvin  v.  EUis  (C.  C 
1881)  9  Fed.  367;  Hazard  v.  Robinsoi 
(C.  C.  1884)  21  Fed.  193;  Sioux  Cit: 
&  D.  M.  Ry.  Co.  v.  Chicago,  M.  &  St 
P.  Ry.  Co.  (C.  C.  1886)  27  Fed.  770 
Reese  v.  Zinn  (C.  C.  1900)  103  Fed 
97;  Sidway  v.  Missouri  Land  &  lAvi 
Stock  Co.  (C.  C.  1902)  116  Fed.  381 
Slater  Tru&t  Co.  v.  Randolph-Macoi 
Coal  Co.  (C.  C.  1908)  166  Fed.  171 
Steiner  v.  Mathewson  (1886)  77  Ga 
657;  Vose  v.  Morton  (1849)  58  Mass 
(4  Cush.)  27,  50  Am.  Dec.  750. 

For  purposes  of  jurisdiction,  the  fed 
eral  courts  regard  the  real  rather  thai 
the  nominal  party.  Sackett*s  Harboi 
Bank  v.  Barry  (C.  C.  1857)  Fed.  Cas 
No.  12,204;  HoUenbach  v.  Elmore  « 
H.  Contracting  Co.  (C.  O.  1909)  174 
Fed.  845. 

288. Aetuai  interest.— A  party  is 

not  merely  nominal  where  a  decree 
against  him  ib*  essential  to  the  reliei 
in  equity  sought  by  the  suit.  Wormlej 
V.  Wormley  (1823)  8  Wheat  421,  £ 
L.  Ed.  651;  Carneal  v.  Banks  (1825) 
10  Wheat.  181,  6  L.  Ed.  297;  Waro  v 
Arredondo  (C.  C.  1825)  Fed.  Cas.  No 
17,148. 

Where  the  citizenship  of  the  parties 
gives  jurisdiction,  and  the  legal  right  to 
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sue  is  in  the  plaintiff,  the  court  will  not 
inquire  into  tiie  residence  of  those  who 
may  have  an  equitable  interest  in  the 
<:]alm.  Bonnafee  v.  Williams  (1845)  3 
How.  574,  11  L.  Ed.  732;  Adams  v. 
White  (C.  C.  1859)  Fed.  Cas.  No.  68. 

D.,  a  citizen  of  lUinois,  brought  his 
bill  in  the  state  court  against  F.  and  S., 
citizens  of  Illinois,  and  agents  of  W.  and 
A.,  citizens  of  Pennsylvania,  and  H.  and 
C,  citizens  of  Illinois,  and  attorneys, 
praying  that  a  certain  note  given  by  D. 
to  W.  and  A.,  sent  by  them  to  F.  and  S. 
as  their  agents,  and  by  F.  and  S.  lodged 
with  H.  and  C.  for  collection,  might  be 
canceled,  and  for  an  account  against  W. 
and  A.  The  defendants  removed  the 
cause  to  the  circuit  court.  Held,  that 
F.  and  S.  and  H.  and  C.  were  merely 
nominal  parties,  that  W.  and  A.  were 
the  real  defendants,  and  the  federal 
court  had  jurisdiction.  Wood  v.  Davis 
(1855)  18  How.  467,  15  L.  Ed.  460. 

The  jurisdiction  of  the  United  States 
court  is  not  defeated  by  the  fact  that 
with  the  principal  defendant  are  joined, 
as  nominal  parties,  the  executors  of 
a  deceased  trustee,  citizens  of  the  same 
state  as  the  complainant,  in  order  that 
such  executors  may  perform  the  minis- 
terial act  of  conveying  title,  in  case  the 
power  to  do  so  is  vested  in  them  by  the 
laws  of  the  state.  Walden  v.  Skinner 
(1879)  101  U.  S.  577,  25  L.  Ed.  963. 

Where  the  only  relief  prayed  for  by 
complainants*  in  a  suit  in  equity  was  the 
cancellation  of  certain  deeds  through 
which  a  defendant  claimed  title  to  lands, 
or  that  he  be  decreed  to  hold  the  title 
in  trust  for  complainants,  the  sole  con- 
troversy was  between  complainants  and 
such  defendant,  and,  where  there  was 
the  requisite  diversity  of  citizenship 
between  them,  a  removal  of  the  cause 
was  not  prevented  by  the  joinder  of 
other  nominal  defendants,  who,  as 
shown  by  the  pleadings,  had  no  interest 
in  the  lands.  Wlrgman  v.  Persons 
(1903)  126  Fed.  449,  62  C.  C.  A.  63, 
affirming  decree  Persons  v.  Beling  (C. 
C.  1902)  116  Fed.  877. 

Plaintiff,  as  widow,  brought  an  action 
in  the  state  court  to  recover  for  the 
wrongful  death  of  her  husband  under 
the  California  statute,  by  which  she  was 
the  only  person  entitled  to  receive  the 
proceeds  of  any  recovery.  Defendant 
removed  the  cause  on  the  ground  of 
diversity  of  citizenship,  and  afterward 
demurred  to  the  complaint  on  the 
ground  that  it  did  not  show  that  all  of 
the  heirs  of  deceased  were  parties  as 
required  by  Code  Civ.  Proc.  Cal.  §  377. 
The  demurrer  was*  sustained,  and  plain- 
tiff amended  by  joining  the  parents  of 
deceased  as  defendants,  on  an  allegation 
that  they  refused  to  join  as  plaintiffs 
and  that  they  had  no  interest  in  the 
action.  They  were  served  with  process, 
but  made  default.  Held,  that  they  were 
merely  formal  parties  without  interest, 
and  that  the  fact  that  they  were  citi- 
zens of  the  bfime  state  as  plaintiff  did 
not  defeat  the  jurisdiction  of  the  court 
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Atchison,  T.  &  S.  F.  Ry.-  Co.  v.  Phillips 
(1910)  176  Fed.  663,  100  C.  C.  A.  215. 

An  Insurer  of  property  for  a  part  of 
its  value  which  paid  the  amount  of  its 
policy  on  the  destruction  of  the  prop- 
erty by  fire  held  under  a  state  statute 
entitled  to  join  with  the  owner  as  plain- 
tiff in  an  action  to  recover  for  the  loss 
from  a  defendant  whose  aUeged  neg- 
ligence caused  the  fire,  and  to  be  treat- 
ed as  a  real  and  substantial  party  for 
the  purpose  of  determining  jurisdic- 
tion. Turk  V.  Illinois  Cent.  R*  Co. 
(1914)  218  Fed.  315,  134  C.  C.  A.  111. 

A  corporation  which  has  sold  all  its 
property  and  franchises,  except  the 
mere  right  to  exist,  and  which  has  no 
officers  or  place  of  business*,  is  only 
a  nominal  party  in  a  suit  against  a 
stockholder  to  make  him  liable  for  his 
unpaid  subscription,  notwithstanding 
the  fact  that  the  corporation  has  still 
the  power  to  reorganize  and  collect  the 
stockholders*  dues*.  Wellman  v.  How- 
land  Coal  &  Iron  Works  (C.  C.  1884) 
19  Fed.  51. 

Where,  on  the  face  of  the  biD,  it  ap- 
pears that  one  of  a  number  of  plaintiffs 
is  not  entitled  to  relief,  and  that  the 
others  are  the  real  parties  litigant,  his 
presence  as  a  plaintiff  will  not  prevent  a 
removal.  McHenry  v.  New  York,  P.  & 
O.  R-  Co.  (C.  C.  1885)  25  Fed.  65. 

The  averments  of  a  bill  showed  that 
a  person  joined  as  defendant  of  record 
was  merely  the  attorney  of  the  defend- 
ant corporation,  that  he  had  no  per- 
sonal interest  in  the  controversy,  and 
that  he  held  possession  of  certain  notes 
involved  in  the  litigation,  not  in  his  own 
right,  but  solely  for  the  corpora^on. 
Held,  that  the  presence  on  the  record  of 
such  person  would  not  affect  the  ju- 
risdiction. Myers  v.  Murray,  Nelson  & 
Co.  (C.  C.  1890)  43  Fed.  695,  11  L.  R. 
A.  216. 

Where  one  of  the  plaintiffs  is  simply 
an  agent  of  the  other,  without  any  per- 
sonal interest  in  the  controversy,  his 
presence  has  no  effect  on  the  jurisdic- 
tion. Overman  Wheel  Co.  v.  Pope  Mfg. 
Co.  (C.  C.  1891)  46  Fed.  577. 

In  an  action  by  a  train  hand  against 
the  owner  of  a  railroad  for  personal  in- 
juries, the  engineer  of  the  train  being 
joined  as*  a  defendant,  it  was  alleged 
that  the  injury  was  caused  by  the  de- 
fective sight  and  hearing  of  the  engi- 
neer, and  "by  a  broken  bumper  on  one 
of  the  cars  which  the  defendants  had 
negligently  permitted  to  remain  broken." 
No  facts  were  alleged  showing  that  it 
was  the  duty  of  the  engineer  to  control 
the  cars,  to  see  that  they  were  in  good 
repair,  or  that  he  had  such  supervision 
over  the  train  as  a  conductor  would 
have.  Held,  that  the  engineer  was-  a 
merely  nominal  party,  and  the  other 
defendant  could  remove  the  cause  to  a 
federal  court  on  showing  diversity  of 
citizenship.  Rivers  v.  Bradley  (C.  C. 
1892)  53  Fed.  305,  following  Nelson  v. 
Hennessey  (C.  C.  1887)  33  Fed.  113. 

Actual  participants  in  frauds  charged 
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are  not  merely  nominal  parties  who  can 
be  disregarded  in  arranging  the  par- 
ties to  a  controversy.  Fox  v.  Mackay 
(C.  O.  1894)  60  Fed.  4. 

In  a  suit  to  impeach  for  fraud  a  de- 
cree of  a  state  supreme  court,  a  de- 
fendant who  was  not  a  party  to  that 
decree,  because  he  had  been  dropped 
from  the  case,  as  having  no  interest  in 
it,  before  it  reached  the  supreme  court, 
is  to  be  regarded  as  a  mere  formal  par- 
ty, whose  presence  will  not  defeat  a 
removal,  although  he  is  a  citizen  of  the 
same  state  with  complainant.  Carver 
V.  Jarvis-Conklin  Mortgage  Trust  Co. 
(O.  O.  1896)  73  Fed.  9. 

In  a  suit  against  a  national  bank  and 
its  receiver,  to  establish  a  preferred 
claim  against  the  bank,  on  the  ground 
of  trust  arising  out  of  a  transaction 
which  took  place  prior  to  the  receiver- 
ship, the  bank  is  not  merely  a  nominal 
party  to  the  record,  but  is*  in  fact  the 
principal  party  defendant.  Miller  v.  Le 
Mars  Nat.  Bank  (C.  C.  1902)  116  Fed. 
551. 

In  a  proceeding  to  condemn  right  of 
way  for  a  railroad  over  a  portion  of  the 
right  of  way  of  another  road  which  is 
under  a  lease  having  90  years  to  run,  in 
which  the  lessee,  lessor,  and  the  origi- 
nal owners  of  the  land  are  joined  as  de- 
fendants, neither  the  lessor  nor  the 
owners  of  the  fee  have  any  present  in- 
terest in  the  controversy,  and  they  are 
merely  nominal  parties.  Seaboard  Air 
Line  Ry.  v.  North  Carolina  R.  Co.  (C. 
C.  1903)  123  Fed.  629. 

Where  the  members  of  a  firm  owning 
the  right  to  a  trade-name  in  controversy 
contracted  to  transfer  the  same  to  a 
corporation  on  receipt  of  $4,000,  to  be 
paid  as  a  royalty  on  hosiery  at  the  rate 
of  2  cents  per  dozen,  the  members  of 
such  firm,  prior  to  the  payment  of  the 
purchase  price,  had  an  actual  interest 
in  a  suit  by  the  purchaser  for  alleged 
unfair  competition  in  the  use  of  such 
trade-name.  A.  B.  Andrews  Co.  v. 
Puncture  Proof  Footwear  Co.  (C.  C. 
1909)  168  Fed.  762. 

A  controversy  between  two  factions 
in  a  local  church,  each  having  a  pastor 
and  a  governing  board  of  elders  all  of 
whom  are  citizens  of  the  same  state, 
and  each  claiming  the  exclusive  right 
to  control  and  us-e  the  church  building 
and  property,  cannot  be  brought  by 
members  of  one  faction  who  are  citizens 
of  other  states  against  the  pastor  and 
elders  of  both  factions  but  asking  relief 
against  one  side  only  by  injunction  to 
restrain  them  fromi  interfering  with 
their  codefendants  in  the  use  and  occu- 
pation of  the  property.  In  such  case, 
the  defendants  who  belong  to  the  same 
faction  as  complainants  are  not  merely 
formal  parties  but  the  real  controversy 
is  between  them  and  their  codefendants 
and  requires  that  they  be  considered  as 
complainants  for  the  purpose  of  deter- 
mining the  court's  jurisdicloon.  Stewart 
V.  Mitchell  (C.  C.  1909)  172  Fed.  905. 

Insurance  companies  which  have  paid 
policies  on  property  destroyed  through 
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the  negligence  of  a  third  person  and 
been  subrogated  and  have  joined  with 
the  owner  in  an  action  to  recover  there- 
for are  real  parties  in  interest  under  the 
laws  of  Washington,  and  not  merely 
nominal  parties.  Palmer  v.  Oregon- 
Washington  R.  &  Nav.  Co.  (D.  C.  1913) 
208  Fed.  666. 

Where  plaintiffs  sued  the  G.  Company, 
a  foreign  corporation,  and  joined  D., 
their  local  superintendent,  of  the  same 
citizenship  as  plaintiffs,  for  death  of 
plaintiffs  decedent  while  in  the  G.  Com- 
pany's employ,  but  no  act  of  misfeasance 
or  positive  wrong  contributing  to  de- 
cedent's death  was  charged  against  D., 
he  was*  a  mere  nominal  party.  Richard- 
son V.  Southern  Idaho  Water  Power 
Co.  (D.  C.  1913)  209  Fed.  949. 

A  party  plaintiff,  who,  althongh  not 
indispensable  to  the  maintenance  of  a 
bill  in  equity,  is  nevertheless  entitled 
on  the  face  of  the  bill  to  a  decree,  can- 
not be  regarded  as  no  party  to  the 
bill;  the  criterion  of  a  mere  nominal 
party,  foj  such  purpose,  being  whether 
the  party  is  entitled  or  subject  to  a 
decree.  James  v.  Thurston  (1860)  6 
R.  I.  428. 

289. Custodians  or  stockholders. 

—The  assignee  of  a  contractor  for  work 
on  a  railroad,  alleging  that  by  arrange- 
ment between  the  contractor,  the  rail- 
road company,  and  a  trustee,  certain 
township  bonds  issued  to  the  company 
had  been  placed  in  possession  of  a  bank, 
to  be  delivered  to  the  contractor  or  his 
assigns  when  he  should  complete  his 
contract,  and  that  it  had  been  completed, 
brought  suit  against  the  bank  for  pos- 
session of  the  bonds,  making  the  com- 
pany and  the  trustees  parties.  The 
township  intervened,  asking  for  cancel- 
lation of  the  bonds.  Held,  that  the 
bank,  being  bailee  or  trustee  of  the 
bonds,  and  the  railroad  company  having 
an  interest  In  the  question  whether  the 
contract  had  been  performed,  could  not 
be  regarded  as  purely  formal  and  un- 
necessary parties.  Wilson  v.  Oswego 
Tp.  (1804)  151  U.  S.  56,  14  Sup.  Ct 
259,  38  L.  Ed.  70. 

A  trust  company,  to  which  bonds  are 
delivered  merely  to  be  held  by  it  until 
the  performance  of  a  condition  by  the 
payee  entitling  it  to  possession,  is  a 
necessary,  and  not  merely  a  formal, 
party  to  an  action  by  such  payee  against 
it  and  the  maker  of  the  bonds  to  obtain 
their  possession.  Massachus'etts  &  S. 
Const.  Co.  V.  Cane  Creek  Tp.  (1894) 
155  U.  S.  283,  15  Sup.  Ct  91,  39  L. 
Ed.  152. 

A  note  made  payable  to  the  cashier 
of  a  bank  as  trustee,  the  consideration 
for  which  was  furnished  by  the  bank, 
which  was  the  real  owner,  may  be  stied 
on  by  the  bank  in  its  own  name,  or  by 
its  receiver,  without  indorsement  or  as- 
signment, under  the  statute  of  Utah, 
and  the  citizenship  of  the  cashier  is  im- 
material to  affect  the  jurisdiction  of  a 
federal  court  in  that  state  of  an  action 
thereon.     Franklin  t.  Conrad-Stanford 
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Co.  (1905)  137  Fed.  737,  70  O.  O.  A. 
171. 

A  defendant  in  ejectment,  who  was 
merely  in  the  custody  of  the  premib'es 
as  a  caretaker  for  the  other  defendant, 
was  merely  a  nominal  party,  whose  cit- 
isenship  did  not  affect  the  question  of 
federal  jurisdiction.  White  v.  Chase 
(1912)  201  Fed.  896,  120  C.  C.  A.  194. 

An  action  was  brought  by  a  widow 
residing  in  New  York  to  recover  moneys 
deposited  by  her  late  husband,  as  trus- 
tee, in  a  New  York  savings  bank.  On 
petition  of  the  bank  the  alleged  execu- 
tor of  the  decedent,  resident  in  Con- 
necticut, was  made  a  party  defendant. 
The  bank  subsequently  put  In  an  an- 
swer, setting  up  that  it  could  not  ascer- 
tain which  of  the  two  claimants  was 
entitled  to  the  moneys*;  averred  its 
readiness  to  pay  them  to  the  person 
lawfully  entitled  thereto;  asked  for 
a  stay  of  proceedings  until  a  legal  rep- 
resentative of  the  estate  of  the  dece- 
dent should  be  appointed  and  made  a 
party  to  the  action;  and  prayed  that, 
when  all  the  parties  necessary  to  render 
the  judgment  of  the  court  a  protection 
to  it  should  have  been  brought  in,  such 
parties*  might  interplead  and  settle  their 
rights  among  themselves,  and  that  such 
bank  might  pay  the  moneys  into  court 
to  await  the  final  determination  of  the 
action  and  be  stricken  out  as  a  party 
to  the  action,  and  its  liability  for  the 
said  moneys  thereupon  cease.  Held, 
that  until  the  moneys  had  been  paid  into 
court,  and  its  liability  for  the  deposit 
had  ceas-ed,  the  bank  was  a  necessary 
party  to  the  suit.  Bailey  v.  New  York 
Sav.  Bank  (C.  O.  1880)  2  Fed.  14,  18 
Blatchf,  77. 

Two  or  three  persons,  claiming  a  cer- 
tain fund  which  was  in  the  custody  of 
a  national  bank,  brought  their  bill  in 
equity  against  the  bank  and  a  third 
claimant.  Held  that,  even  if  the  bank 
was  a  nominal  party  to  such  a  bill,  a 
cross  bill  exhibited  by  it,  praying  that 
the  parties  might  interplead  conferred 
jurisdiction.  Foas  v.  First  Nat.  Bank  of 
Denver  (C.  C.  1880)  3  Fed.  185,  decree 
affirmed  Bissell  v.  Foss  (1885)  5  Sup. 
Ct.  851,  114  U.  S.   252,  29  L.  Ed.  126. 

In  a  suit  to  cancel  a  note,  brought  by 
the  maker  against  the  holder  and  his 
indorsee  for  collection,  who  has  been 
made  a  defendant  merely  in  order  to 
retain  the  note  within  the  jurisdiction  of 
the  court,  such  defendant  is  a  stakehold- 
er merely.  New  York  Construction  Co. 
V.  Simon  (C.  C.  1891)  53  Fed.  1. 

Where  one  of  the  defendants  is  a 
mere  stakeholder  or  interested  on  the 
side  of  plaintiff,  the  fact  that  he  is  a 
citizen  of  the  same  state  with  plaintiff 
will  not  defeat  federal  jurisdiction. 
Reeves-  v.  Corning  (C.  C.  1892)  51  Fed. 
774. 

A  suit  between  a  corporation  of  one 
state  and  a  corporation  of  another  is 
removable  by  the  latter,  although  there 
are  joined  with  ft  as  defendants  a  sec- 
ond corporation  and  two  individuals,  all 


citizens  of  the  same  state  as  the  com- 
plainant, where  such  second  corpora- 
tion is  a  mere  crtakeholder,  having  no 
interest  in  the  suit,  and  the  individual 
defendants  are,  respectively,  the  presi- 
dent and  treasurer  of  complainant  and 
their  interests  are  substantially  identi- 
cal. Johnston  R*  Frog  &  Switch  Co.  v. 
Buda  Foundry  &  Mfg.  Co.  (O.  C.  1906) 
148  Fed.  883. 

290. Fictitious  partleSd— Defend- 
ants* sued  by  fictitious  names  will  be 
regarded  as  merely  formal  parties. 
Parkinson  v.  Barr  (C.  C.  1900)  105 
Fed.  81;  Loop  v.  Winters'  Estate  (C. 
C.  1902)  115  Fed.  362;  Bagenas  v. 
Southern  Pac  Co.  (O.  C.  1910)  180 
Fed.  887. 

In  an  action  against  a  foreign  street 
railway  company  and  two  resident  serv- 
ants, against  whom  substantial  relief 
was  demanded,  that  they  were  designat- 
ed by  fictitious  names,  and  not  served, 
did  not  render  them  nominal  parties. 
Grosso  V.  Butte  Electric  Ry.  Co.  (D.  C. 
1914)  217  Fed.  422. 

291. Mortgagees^— The  citizen- 
ship and  residence  of  the  trustee  in  a 
mortgage  and  not  of  the  owner  of  the 
claim  secured,  determines  the  jurisdic- 
tion of  a  federal  court  of  a  suit  to  fore- 
close. Smith  V.  Bell  (1914)  217  Fed. 
243,  133  C.  C.  A.  517. 

In  an  action  upon  a  policy  of  insurance 
on  mortgaged  premises,  the  mortgagee 
is  not  a  proper  party  plaintiff,  where  the 
policy  was  issued  to  the  mortgagor,  al- 
though made  payable  to  the  mortgagee. 
Friemansdorf  v.  Watertown  Ins.  Co.  (C. 
C.  1879)  1  Fed.  08. 

292. Directors  or  officers  of  cor- 
porations or  associations.— That  de- 
fendant and  some  of  the  stockholders  of 
the  bank  for  whose  use  a  suit  on  a  non- 
negotiable  note  was  brought  were  citi- 
zens of  the  same  state  held  not  a  fa- 
tal objection  to  the  jurisdiction  of  a 
federal  court,  where  the  payee,  a  resi- 
dent of  another  state,  was  the  real 
plaintiff.  Irvine  v.  Lowry  (1840)  14 
Pet  293,  298,  10  L.  Ed.  462. 

A  state  statute  providing  that  on  a 
cause  of  action  against  a  joint-stock  as- 
sociation of  the  state  an  action  may  be 
brought  against  its  president  or  treas- 
urer, the  judgment  therein,  to  bind  only 
the  property  of  the  association,  cannot 
affect  the  jurisdiction  of  a  federal  court 
in  another  state,  and,  in  an  action 
therein  against  the  president  of  such  an 
association  on  a  cause  of  action  against 
the  association,  such  president  is  not  a 
real  party,  but  merely  a  nominal  party, 
and  his  citizenship  is  unavailable  to  con- 
fer jurisdiction  on  the  court;  the  cit- 
izenship of  the  other  members  of  the 
association  not  appearing.  Taylor  v. 
Weir  (1909)  171  Fed.  036,  96  C.  C. 
A.  438,  reversing  judgment  (C.  C. 
1908)  162  Fed.  585. 

Where  the  officers  of  a  corporation 
are  made  codefendants  with  the  corpo- 
ration to  a  suit  in  equity,  but  no  relief 
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is  prayed  for  as  to  any  of  snch  officers 
that  is  not  prayed  for  in  respect  to  the 
corporation,  and  no  relief  is  prayed  for 
against  any  such  officer  in  his  individual 
capacity,  such  officers  are  merely  nom- 
inal parties  to  the  suit,  which  may, 
therefore,  be  removed  as  against  the 
corporation.  Hatch  v.  Chicago,  R.  I. 
&  P.  R.  Co.  (C.  C.  1868)  Fed.  Cas.  No. 
6,204. 

In  a  suit  against  a  corporation  and 
its  directors  jointly  to  cancel  subscrip- 
tions to  stock,  and  to  compel  defend- 
ants to  refund  the  amounts  already  paid 
thereon,  the  directors  are  not  merely 
nominal  parties.  Seddon  v.  Virginia, 
T.  &  C.  S.  &  I.  Co.  (C.  C.  1888)  36 
Fed.  6,  1  L.  R.  A.  108. 

Citizens  of  Tennessee,  holding  poli- 
cies of  life  insurance  in  a  foreign  cor- 
poration, filed  their  bill  in  the  chancery 
court  against  that  corporation  and  other 
foreign  corporations,  for- relief,  and  to 
subject  to  the  [Satisfaction  of  their 
claims  the  property  of  that  corporation, 
and,  among  oher  property,  certain  state 
bonds  deposited  by  it  with  the  treas- 
urer of  the  state  "as  security  for  risks 
taken  by  citizens  of  this  state,"  and, 
for  this  purpose  made  the  treasurer,  a 
citizen  of  Tennessee,  a  party  defend- 
ant. Held,  that  the  treasurer  was  a 
material  party  defendant.  Smith  v.  St 
Louis  Mut  Life  Ins.  Co.  (1876)  2  Tenn. 
Ch.  656. 

293.  Option  holders.— A  defend- 
ant whose  only  interest  in  the  property 
in  suit  is  the  ownership  of  an  option  to 
buy  it  on  condition  that  a  clear  title 
be  given,  and  that  he  shall  pay  a  cer- 
tain sum  within  a  given  time,  is  a  nom- 
inal party  merely.  Garrard  v.  Silver 
Peak  Mines  (C.  C.  1896)  76  Fed.  1. 

294. Parties    of   offloiai    charac- 

tetd — Where  the  state  law  required 
sheriffs  to  give  bond  to  the  government 
for  the  faithful  performance  of  their  du- 
ty, a  citizen  of  another  state  might  sue 
on  that  bond;  the  fact  that  the  governor 
and  party  sued  are  citizens  of  the  same 
state  not  ousting  the  federal  courts  of 
jurisdiction.  McNutt  v.  Bland  (1844) 
2  How.  9,  13,  11  L.  Ed.  159. 

A  state  superintendent  of  insurance 
vested  with  the  assets  of  a  company 
sued  on  policies  in  another  state  held 
entitled,  on  being  made  a  party,  to  re- 
move the  cause  to  a  federal  court. 
Relfe  V.  Rundle  (1880)  103  U.  S.  222, 
26  L.  Ed.  337. 

In  Maryland,  administrators'  bonds 
are  payable  to  the  state,  but  are  held 
for  the  security  of  persons  interested 
in  the  estate  of  decedent,  and  an  action 
on  an  administrator's  bond  is  brought 
in  the  name  of  the  state  for  the  use  of 
the  person  interested.  Held  that,  for 
the  purposes  of  jurisdiction  depending 
on  citizenship,  the  use  plaintiff  will  be 
regarded  as  the  person  bringing  the  suit 
State  V.  Baldwin  (1884)  112  U.  S.  490, 
6  Sup.  Ct  278,  28  L.  Ed.  822. 

In  an  action  by  the  state,  on  the  re- 
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lation  of  the  holder  of  notes  illegal] 
executed  by  a  township  trustee,  on  th 
trustee's  official  bond,  for  such  illegi 
execution,  the  relator  will  be  considere 
the  sole  plaintiff,  for  determining  th 
jurisdiction  of  the  circuit  court  on  th 
gi'ound  of  diverse  citizenship.  Indian 
V.  Glover  (1895)  155  U.  S.  513,  1 
Sup.  Ct  186,  39  L.Ed.  243. 

Under  R.  S.  §  2653,  authorizing  a( 
tions  by  the  board  of  railroad  and  war< 
house  commissioners  against  railroat 
charging  excessive  rates,  and  iroposii 
a  penalty  on  them,  the  commissionei 
were  merely  formal  parties;  the  rei 
party  being  the  state.  The  state 
not  the  real  party  plaintiff,  so  as  t 
preclude  a  removal  of  the  cause  to 
federal  court  for  diverse  citizenshi] 
in  a  suit  instituted  by  railroad  con 
missioners  under  Rev.  St  Mo.  1891 
§  1150,  to  restrain  a  railroad  compan 
from  violating  the  law  and  the  order  ( 
the  commissioners  with  respect  t 
rates,  although  the  state  is  contingem 
ly  liable  for  the  costs  of  the  litigatioi 
and  might  have  some  indirect  and  r< 
mote  pecuniary  interest  by  reason  ( 
the  fact  that  forfeitures  and  penaltii 
for  disobedience  of  the  orders  of  tl 
court  would  go  to  a  county  school  fun( 
Missouri,  K.  &  T.  Ry.  Co.  of  Kansfl 
V.  Hickman  (1901)  22  Sup.  Ct  18,  Ig 
U.  S.  53,  46  L.  Ed.  78,  reversing  judf 
ment  Hickman  v.  Missouri,  K.  &  1 
Ry.  Co.  of  Kansas  (1899)  52  S.  W.  35: 
151  Mo.  644. 

Where  a  state  or  one  of  its  official 
is  a  mere  figurehead,  a  nominal  part; 
to  a  suit  on  a  sheriff's  or  administrs 
tor's  bond,  or  an  action  is  institute 
in  the  name  of  a  United  States  marshj 
on  an  attachment  bond,  the  real  part 
in  interest  is  taken  into  account  on  th 
question  of  citizenship,  notwithstanc 
ing  the  general  rule  that  the  jurisJic 
tion  of  the  federal  courts  depends,  nc 
on  the  relative  situation  of  the  partie 
concerned  in  interest,  but  on  the  rels 
tive  situation  of  the  parties  named  i 
the  record.  Mexican  Cent  R.  Co.  "< 
Eckman  (1903)  23  Sup.  Ct  211,  2i: 
187  U.  S.  429,  47  L.  Ed.  245. 

The  United  States  is  the  real,  an 
not  merely  the  nominal,  plaintiff,  so  a 
to  sustain  the  original  jurisdiction  € 
a  federal  court  authorized  by  Act  Auj 
13,  1894,  §  5,  post,  §  3297,  to  be  brougl 
in  its  name,  for  the  use  and  benefit  of 
materialman,  upon  the  bond  of  the  con 
tractor  for  a  public  work,  which  th 
statute  requires  shall  contain  the  spc 
cific,  special  obligation  directly  to  th 
United  States  that  the  contractor  sha! 
promptly  make  payments  to  all  person 
supplying  him  labor  and  materials  i 
the  prosecution  of  the  work.  U.  S.  Fi 
delity  &  Guaranty  Co.  v.  U.  S.  (1907 
27  Sup.  Ct.  381,  382,  204  U.  S.  34£ 
51  L.  Ed.  516. 

Act  Aug.  13,  1894,  post,  §  6923,  re 
quires  contractors  for  public  building 
to  execute  a  bond  to  the  United  State 
to  pay  for  all  labor  and  materials  an< 
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authorizes  persons  supplying  labor  or 
materials  to  sue  in  the  name  of  the 
United  States  for  their  use  on  such 
bond  without  expense,  however,  to  the 
United  States.  Held  that,  in  an  action 
on  a  bond  given  after  such  act,  the 
United  States  was  a  mere  nominal  or 
formal  party  whose  presence  was  in- 
sufficient to  confer  federal  jurisdiction. 
Burrell  v.  U.  S.  (1906)  147  Fed.  44, 
77  C.  C.  A.  308. 

A  federal  court  held  to  have  juris- 
diction to  determine  the  rights  of  a 
packer  and  manufacturer  of  meat  food 
products  under  the  Meat  Inspection  Act 
of  March  4,  1907,  although  the  Sec- 
retary of  Agriculture  and  Chief  of  the 
Bureau  of  Animal  Industry,  who  were 
made  defendants,  could  not  be  served, 
and  the  only  defendant  before  the  court 
was  the  chief  inspector  in  charge  at  the 
place  of  suit.  St  Louis  Independent 
Packing  Co.  v.  Houston  (1914)  215 
Fed.  553,  132  C.  C.  A.  65,  reversing 
order  (D.  C.  1913)  204  Fed.  120. 

When  the  allegations  of  the  bill  filed 
in  a  cause  do  not  show  that  a  sheriff 
and  other  officials  named  therein  as 
joint  defendants  had  any  real  joint  in- 
terest in  the  subject  in  controversy, 
they  are  to  be  deemed  mere  nominal 
parties.  Sioux  City  &  D.  M.  R.  Co. 
v.  Chicago,  M.  &  St  P.  R.  Co.  (C.  C. 
1886)  27  Fed.  770,  772. 

In  an  action  by  the  marshal  on  a 
forthcoming  bond,  given  after  claim  to 
property  levied  on  by  attachment,  and 
payable  to  him,  the  marshal  is  merely 
a  formal  party,  and  his  residence  in 
the  same  state  with  the  defendant  will 
not  defeat  the  jurisdiction  of  the  Unit- 
ed States  courts.  Wade  v.  Wortsman 
(C.  C.  1887)  29  Fed.  754. 

Complainant,  a  citizen  of  Iowa,  filed 
a  bill  charging  that  a  judgment  had 
been  fraudulently  obtained  against  the 
city  of  Cedar  Rap\ds,  Iowa,  in  favor  of 
defendant  S.,  a  nonresident,  by  means 
of  a  combination  between  him  and  oth- 
ers not  made  parties  to  the  bill.  The 
relief  sought  was  to  have  the  judgment 
declared  void.  The  mayor,  treasurer, 
and  recorder  of  the  city  were  made  de- 
fendants, that  they  might  be  restrained 
from  paying  the  judgment  pendente  lite, 
but  it  was  not  charged  that  they  partic- 
ipated in  the  fraud,  or  that  they  had 
any  interest  adverse  to  complainant 
Held  that,  though  there  was  no  sep- 
arable controversy  between  complain- 
ant and  S.,  the  other  defendants  were 
only  nominal  parties,  their  interest  be- 
ing in  fact  adverse  to  S.;  and  their 
joinder  as  defendants  could  not  affect 
the  right  of  S.  to  have  the  cause  re- 
moved. May  V.  St  John  (C.  C.  1889) 
38  Fed.  770. 

In  a  suit  to  impeach  for  fraud  a  de- 
cree of  state  court,  and  to  enjoin  the 
officer  appointed  to  execute  it,  the  fact 
that  he  is  a  citizen  of  the  same  state 
with  complainant  will  not  prevent  a  re- 
moval of  the  cause;  for  he  is  a  mere 
formal  party,  having  no  interest  in  the 


suit  Carver  v.  Jarvis-Conklin  Mort- 
gage Trust  Co.  (C.  C.  1896)  73  Fed.  9. 

A  suit  brought  by  the  railroad  com- 
missioners of  Missouri,  under  the  stat- 
utes of  the  state,  against  a  railroad 
company,  to  enforce  obedience  to  an  or- 
der of  the  commission  fixing  rates,  is 
not  one  in  effect  on  behalf  of  the  state, 
or  in  which  the  state  is  the  real  party 
in  interest,  so  as  to  prevent  its  removal 
from  a  state  to  a  federal  court  by  the 
defendant,  where  the  statutory  grounds 
for  removal  exist.  The  real  parties  in 
interest  in  such  a  suit  are  the  carrier 
and  its  patrons,  and  the  state  is  inter- 
ested only  in  a  governmental  sense. 
Hickman  v.  Missouri,  K.  &;  T.  R.  Co. 
(C.  C.  1899)  97  Fed.  113. 

Under  a  state  statute  attachment 
bonds  are  payable  to  the  state,  and  may 
be  sued  on  at  the  instance  of  any  party' 
injured,  in  the  name  of  the  state,  to  his 
use,  and  defendant  may  avail  himself 
of  any  set-ofif  he  may  have  against  the 
party  to  whose  use  the  suit  is  brought 
with  the  same  effect  as  if  such  party 
were  the  plaintiff,  etc.  Held,  that  in 
suits  on  such  attachment  bonds  the 
state  is  merely  a  formal  party,  whose 
presence  cannot  oust  the  jurisdiction  of 
the  federal  court  State  of  Missouri  v. 
Bowles  MUUng  Co.  (C.  C.  1897)  80 
Fed.  161. 

Where  a  suit  was  brought  to  set  aside 
certain  land  contracts  against  a  non- 
resident defendant,  and  the  register  of 
deeds  of  the  county  in  which  the  suit 
was  brought  was  joined  for  the  mere 
purpose  of  restraining  him  from  record- 
ing such  contracts  pending  the  litiga- 
tion, such  officer  was  a  mere  formal 
party.  Hyde  v.  Victoria  Land  Co.  (C. 
C.  1903)  125  Fed.  970. 

In  a  suit  to  restrain  the  enforcement 
of  a  judgment  recovered  against  com- 
plainant by  the  United  States,  the  derk 
of  the  court  in  which  the  judgment  was 
recovered  was  not  a  necessary  or  prop- 
er party.  Buckley  v.  U.  S.  (D.  C. 
1912)  196  Fed.  429. 

An  action  on  a  forthcoming  bond  by 
the  officer  to  whom  it  is  payable  for  the 
use  of  nonresident  plaintiffs,  the  real 
parties  in  interest,  may  be  removed  to 
the  federal  court,  though  the  officer,  the 
formal  plaintiff,  is  a  resident  of  tlie 
same  state  as  defendant.  Wortsman  v. 
Wade  (1886)  77  Ga.  651,  4  Am.  St 
Rep.   102. 

In  an  action  in  the  name  of  the  state, 
by  the  prosecuting  attorney  of  a  ju- 
dicial circuit,  against  a  railroad  com- 
pany, to  recover  penalties  for  the  rail- 
road's violation  of  a  state  law  requiring 
the  posting  of  trains  in  passenger  de- 
pots in  which  there  is  a  telegraph  of- 
fice, the  state  is  the  real  party  in  inter- 
est, though  one-half  of  the  penalties  re- 
covered are  payable  to  the  prosecuting 
attorney.  Southern  Ry.  Co.  v.  State 
(1905)  75  N.  E.  272,  165  Ind.  613. 

A  state  law  requires  railroads  to  post 
on  blackboards  erected  in  telegraph 
passenger  stations  the  time  of  the  ar- 
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rival  of  passenger  trains,  stating  wheth- 
er the  same  are  late,  and,  If  so,  how 
much,  and  provides  a  penalty  for  a  vio- 
lation of  the  preceding  section,  to  be 
recovered  in  the  name  of  the  state  by 
the  prosecuting  attorney  for  the  bene- 
fit of  himself  and  the  county  school  fund. 
Held,  that  an  action  by  the  state  under 
such  section  was  not  removable  to  the 
federal  courts  for  diversity  of  citizen- 
ship, on  the  ground  that  the  prosecut- 
ing attorney  and  the  county  receiving 
the  penalty,  if  recovered,  were  the  real 
parties  in  interest.  Southern  Ry.  Co. 
V.  State  (Ind.  App.  1904)  72  N.  E. 
174. 

The  fact  that  the  United  States  is  a 
formal  party  plaintiff  on  the  record,  in 
a  suit  against  the  sureties  on  the  bond 
.of  a  receiver  appointed  by  the  United 
States  circuit  court,  does  not  render  a 
cause  removable  from  a  state  to  the 
federal  court,  the  real  controversy  be- 
ing between  the  relator  and  the  defend- 
ant. U.  S.  V.  Douglas  (1893)  113  N. 
C.  190.  18  S.  E.  202. 

An  assignee  for  the  benefit  of  cred- 
itors, a  citizen  of  the  state  of  Rhode  Is- 
land, filed  a  bill  in  equity  in  the  state 
court,  against  a  Massachusetts  cred- 
itor of  his  assignor,  who  had  obtained  a 
state  execution,  and  the  officer  charged 
with  the  service  of  the  execution,  who 
was  a  citizen  of  Rhode  Island,  to  es- 
tablish his  trust,  and  to  enjoin  the 
sale  of  the  trust  property  levied  upon 
by  the  execution.  Upon  a  petition  by 
the  execution  creditor  to  remove  the  biU 
into  the  circuit  court  of  the  United 
States  for  the  Rhode  Island  district, 
held,  that  the  officer  was  not  a  for- 
mal, official,  or  unnecessary  party  to 
the  bill,  so  that  his  being  a  codefendant 
could  be  disregarded  by  the  court  in 
considering  whether  the  applicant  was 
ertitied  to  the  jurisdiction  which  he  in- 
voked; and  that  the  petition  must  be 
dismissed.  Nye  r.  Nightingale  (1860) 
6  R.  I.  439. 

295.  Stockholders.— That  defend- 
ant and  some  of  the  stockholders  of  the 
bank  for  whose  use  a  suit  on  a  nonne- 
gotiable  note  was  brought  were  citi- 
zens of  the  same  state  held  not  a  fa- 
tal objection  to  the  jurisdiction  of  the 
federal  court,  the  payee,  a  resident  of 
another  state,  being  the  real  plaintiff. 
Irvine  v.  Lowry  (1840)  14  Pet.  293,  298, 
10  L.  Ed.  462. 

A  firm  owning  substantially  all  the 
stock  of  a  water  company  purchased  en- 
gines for  the  same,  and  subsequently 
suffered  judgment  by  confession  for  a 
balance  due  thereon.  In  the  meantime 
they  sold  and  transferred  all  the  stock 
to  others,  and  conveyed  the  land  on 
which  the  engines  were  located  to  the 
water  company.  A  suit  was  subse- 
quentiy  brought  by  the  seller  of  the  en- 
gines to  assert  a  vendor's  lien  thereon, 
and  by  an  amendment  the  members  of 
the  firm  were  made  parties  plaintiff. 
Held    that,    as    no    relief   was    sought 
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against  them,  and  as  they  had  parted 
with  all  their  interest,  they  were  mere- 
ly formal  parties,  and  it  was  not  neces- 
sary to  make  them  parties  defendaBt, 
and  the  fact  that  they  were  citiaena  ol 
the  same   state  with  complainants  ^^^ 
not  oust  the  jurisdiction.    New  Chester 
Water  Co.  v.  Holly  Mfg.  Co.  (1S92)  53 
Fed.  19,  3  C.  C.  A.  399,  affirming  Holly 
Mfg.   Co.   V.  New  Chester   Wat«r   Co. 
(C.  C.  1891)  48  Fed.  879. 

The  right  of  a  stockholder  to  sue  in 
the  federal  courts  to  restrain  tlie  cor- 
poration and  its  officers  from  illegal 
acts  cannot  be  defeated  by  the  fa.ct  that 
part  of  defendants  are  interested  with 
them.  Pond  v.  Vermont  Val.  R:  Oo.  (C. 
C.  1874)  Fed.  Cas.  No.  11,265. 

296. Sureties^— In       an         action 

against  an  insurance  company  SLnd  its 
surety  on  the  bond  to  secure  losses  re- 
quired, by  the  Arkansas  statute*  to  be 
given  to  the  state  auditor,  the  auarety  is 
not  a  merely  foripal  party,  whocve  citi- 
zenship can  be  disregarded.  3dutual 
Reserve  Fund  Life  Ass'n  v.  :Fr"armer 
(1896)  77  Fed.  929,  23  C.  C.  A.    S74. 

297.  Trustees.— Where  two  per- 
sons in  one  state,  trustees,  for  bond- 
holders, of  a  mortgage  of  a  ir«^ilroad 
owned  by  a  company  in  another- ,  fore- 
closed the  mortgage,  bought  in  ttie  road 
in  trust  for  the  bondholders,  actd  then 
leased  it  to  a  citizen  of  the  8t:xi.te  to 
which  they  themselves  belonge<l>  wid 
then  a  majority  of  the  bondhol<iers  in 
the  state  where  the  original  covapBny 
was,  in  pursuance  of  a  statute  there, 
formed  themselves  into  a  new  oorpo- 
ration,  to  which  the  statute  gav^^  own- 
ership and  control  of  the  road,  iil'*^^  s^* 
was  brought  against  the  lessee  <>'  ^ 
road  by  the  trustees  who  had  ni«^*5®  ^^ 
lease,  held,  that  the  trustees  yr^T'eTiO\ 
merely  nominal  parties;  they  ii.<>*  "*^ 
ing  been  discharged  from,  or  »**  ^'l* 
way  incapacitated  from  executing'-'  *r®*. 
trust,  and  there  having  been,  i-**.  , 
unpaid  bondholders  who  had  no"C^  Joiner 
in  the  creation  of  the  new  corp^>^^**? 
and  who  had  yet  a  right  to  call  ^^^fr 
trustees  to  provide  for  the  payrx»^*^%, 
their  bonds.  Knnpp  v.  Railro^^^L, 
(1873)  20  Wall.  117,  22  L.  Ed.     3^^' 

A  corporation  brought  a  suit  i*^    *^" 
ty  in  a  state  court  against  per^o***- . 
leged  to  be  the  holders  of  certaii^    ^ 
stock  and  bonds,  who  were  all    ^^^^q 
and   residents  of  other   states,      *^^ 
tain  an  accounting,  and  the  surr^*^*^*^ 
such  stock  and  bonds,  on  the       ^^^a 
that  they  had  been  obtained  by      *^^- 
the  defendants,  who  was  a  dir^*^'^^m| 
complainant,  in  fraud  of  its  righ*:^'       v^ 
bill   also   alleged   that   defenda*:**?     ^ 
made  a  demand  on  the  trustee  »^         gu 
trust  deed  securing  the  bonds      *^   gu 
with  others,  for  the  foreclosure     ^^^     ^ 
trust  deed,  and  made  the  trust  ^^^^^^ 
of   whom   was   a   citizen  of  ttM-'^       ^, 
state  as  complainant,  parties  ^^    -^^j\] 
for  the  purpose  of  obtaining  sltm.      ^^^-^ 
tion  restraining  such  foreclosure'-' 
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tJmt  the  trustees  were  not  indispen- 
snble,  but  merely  formal,  parties,  having 
Di>  interest  in  the  controversy,  and  that 
tteif  Jninder  did  not  deprive  a  federal 
court  of  jurisdiction  of  the  suit  Lake 
St  El.  R.  Co.  V.  Ziegler  (1900)  99  Fed. 
114.  30  C.  C.  A.  431. 

Where  the  real  contention  is  between 
dtizens  of  different  states,  but  some  of 
tte  parties  defendant,  who  are  sued 
merely  in  their  representative  charac- 
t^^  as  trustees,  are  citizens  of  the  state 
where  the  suit  is  instituted,  their  citi- 
zenship ought  not  to  be  considered  on 
the  question  of  jurisdiction.  Bates  v. 
New  Orleans,  B.  R.  &  V.  It  Co.  (C. 
G^  18S3)   16  Fed.  294. 

U  the   owner   of  bonds,  secured  by 

tiTist  deed  or  mortgage,  has  been  let  in 

*s  party  to  a  cause  concerning  the  trust 

Pi^lwrty,  and  as  such  has  a  separate 

<^B  trove rsy    with    citizens    of   another 

^t^te,  federal  jurisdiction  is  not  afifect- 

^   hj  the    citizenship    of   the   trustee 

^Ametl  in   the  mortgage  deed,  who   is 

^ot  a  party  in  fact,  and  had  refused  to 

^^ore    to  be  made  party,  or  otherwise 

^o    <?jrecute    the    trust     If  brought  in, 

'^iiiyh     Ci^ustee  would  be  only  a  nominal 

f^^tjr.         Hack  V.  Chicago  &  G.  S.  Ry. 

^*-      f  <::?-     C.  1S85)  23  Fed.  356. 

j/^         £LV3    action    by    the    bondholders 

/g^'^^^-si:     m  nonresident  railroad  company 

t^     ^        €jLefault   on   the  bonds,   the  fact 

■^^     _*^  !:■.  ^  trustee   for  the   bondholders, 


is 

% . 

a  I*:  *^- 
Id. 

tit   -^**, 


L  ^m  been  made  a  party  defendant 
^  of  his  refusal  to  sue,  is  a  res- 
■  '^  the  same  state  with  plaintiff, 
E^  terial  in  determining  the  juris- 
«3f  the  federal  courts.  Barry  v. 
t-i,  K.  &  T.  Ry.  Co.  (C.  C.  1888) 
~      1. 

^  ^^ourt  is  to  look  to  the  citizenship 

^^r-eal  owners,  and  not  to  that  of 

who  is  a  trustee  only.    Banigan 

of  Worcester  (C.  C.  1887)  30 

>^ 

action  by  two  of  three  trustees 

a  corporation  residing  in  anoth- 

^i,  the  fact  that  one  of  the  trus- 

^  lio  refused   to   join   as   plaintiff 

^3uit,  and  was  made  a  defendant, 

in  the  same  state  as  the  corpo- 

'did  not  deprive  the  federal  court 

^*diction,  on  the  ground  that  the 

-      residing  in  the  same    state  with 

■^.nt  was  a  necessary  party  plain- 

^^x;e  that  trustee  was  not  really  a 

the  controversy,  but  only  made 

order  that  the  rights  of  all  in- 

<i  parties  might  be  determined  in 

^oceeding.      Einstein   v.    Georgia 

*n  &  F.  Ry.  Co.    (C.  O.  1903) 

5^d.  1008. 

^^  «f endant    who    is    substantially 


i***lsi^!iy*^^»    *^^    against    whom    a    large 


^fet^^^^<3  in  the  bill  with  conspiracy  to 


{ 


p^  ^  ^at  is  asked  on  the  ground  that 

^^^^^^'t'used    to    surrender    on    demand 

^^^jj**^i:-ty   which  had  been  conveyed  to 

^^^  ^-M   trustee  by  complainant,  but  per- 

diftfci^^    the  same  to  be  sold  under  forc- 

^.   ^^^,  cannot  be  considered  a  merely 

^^*iiii^l  party,  and  the  fact  that  he  is 


a  citizen  of  the  same  state  as  complain- 
ant deprives  a  federal  court  of  juris- 
diction. Post  V.  Buckley  (O.  C.  1909) 
119  Fed.  249. 

298.  Use  plaintiffSd— The  federal 

courts  have  jurisdiction  of  an  action 
between  citizens  of  the  same  state, 
where  plaintiffs  are  merel^  nominal 
parties  suing  oflScially  for  the  use  of  an 
alien.  Browne  v.  Strode  (1809)  5 
Cranch,  303,  3  L.  Ed.  108. 

Where  an  action  is  brought  by  a  par- 
ty to  a  nonnegotiable  contract  for  the 
use  of  his  assignee,  citizenship  of  the 
party  to  the  contract,  and  not  that  of 
his  assignee,  determines  the  question  of 
the  removability  of  the  cause.  Dim- 
mock  V.  DooUttle  (C.  C.  1887)  29  Fed. 
545. 

An  action  by  the  resident  owner  of 
property  destroyed  by  fire,  against  a 
nonresident  railroad  company  held  re- 
movable to  the  circuit  court  of  the  Unit- 
ed States  for  diversity  of  citizenship, 
without  regard  to  the  residence  of  in- 
surance companies  on  whose  behalf  the 
suit  was  brought  Southern  Ry.  Co. 
V.  Barrett,  Denton  &  Lynn  Co.  (1914) 
81  S.  E.  863,  141  Ga.  584. 

299.  Necessary  and  unnecessary  par- 
ties.—Indispensable  parties  are  those 
having  an  interest  in  the  controversy 
of  such  a  nature  that  a  final  decree 
cannot  be  made  without  affecting  that 
interest,  or  leaving  the  controversy  in 
such  a  condition  that  its  final  determina- 
tion may  be  wholly  inconsistent  with 
equity  and  good  conscience.  Horn  v. 
Lockhart  (1873)  17  Wall.  570,  579,  21 
L.  Ed.  657;  Watson  v.  Bonfils  (1902) 
116  Fed.  157,  53  C.  C.  A.  535  (writ  of 
certiorari  denied  Burlington  Trust  Co. 
V.  Porter  [1902]  23  Sup.  Ct  841,  187 
U.  S.  641,  47  L.  Ed.  345) ;  South  Penn 
Oil  Co.  V.  Miller  (1909)  175  Fed.  729, 
99  C.  C.  A.  305;  Taylor  v.  Holmes 
(C.  C.  1882)  14  Fed.  498  (decree  affirm- 
ed [1888]  8  Sup.  Ct  1192,  127  U.  S. 
489,  32  L.  Ed.  179) ;  Kuehler  v.  Greene 
(C.  C.  1908)  163  Fed.  91;  Cay  lor  v. 
Cooper  (C.  C.  1908)  165  Fed.  757;  City 
of  New  Orleans  v.  Seixas  (1883)  35  La. 
Ann.  36. 

In  the  determination  of  questions  in- 
volving the  jurisdiction  of  the  federal 
court  or  the  removal  of  causes,  indis- 
pensable parties  only  should  be  con- 
sidered. Boatmen's  Bank  of  St.  Louis 
V.  Fritzlen  (1905)  135  Fed.  650,  68  C. 
C.  A.  288  (reversing  judgment  Weldon 
V.  Fritzlen  [C.  C.  1904]  128  Fed.  608, 
writ  of  certiorari  denied  Fritzlen  v. 
Boatmen's  Bank  of  St.  Louis,  Mo.  [1905] 
25  Sup.  Ct.  803,  198  U.  S.  586,  49  L. 
Ed.  1174);  Rogers  v.  Penobscot  Min. 
Co.  (1907)  154  Fed.  606,  83  C.  C.  A. 
380;  Kuehler  v.  Greene  (C.  O.  1908) 
163  Fed.  91. 

A  bill  in  equity  cannot  be  maintained 
in  a  federal  court  against  a  railroad 
corporation  established  by  the  laws  of 
the  state  in  which  the  court  is  held,  to 

(679) 


§991 


THE  JCDICIAL  CODE 


(Titl2o 


rest  ruin  th^^m  from  constructing  a  rail- 
rojid  undLr  f^ontract  with,  another  rail- 
road corporation  established  by  the 
laws:  of  another  state,  on  the  ground 
of  a  want  of  authority  in  the  charter 
of  that  corporation  to  construct  such 
a  rnilrond,  without  making  that  corpo- 
ration a  dirfendant,  although  that  corpo- 
rnlion^  being  established  by  the  same 
state  as  the  plaintiff's  could  not  be 
mitdn  n  d<? fondant  without  ousting  the 
JuriiiclHtion  of  the  court;  notwithstand- 
ing th€  net  of  1839,  which  provides 
that  "where  in  any  suit  at  law  or  in 
equity*  commenced  in  any  court  of  the 
United  States,  there  shall  be  several 
dpfeodants,  any  one  or  more  of  whom 
tball  not  be  inhabitants  of,  or  found 
within,  thfi  district  where  the  suit  is 
brought,  it  shall  be  lawful  for  the 
court  to  entertain  jurisdiction;  but  the 
Judgment  or  decree  shall  not  conclude 
or  preclude  other  parties."  Northern 
Indiana  K.  Co.  v.  Michigan  Cent.  R. 
Co.  (1853)  15  How.  233,  14  L.  Ed.  674. 

PlaintifiF  and  another  contracted  as 
partners  to  do  certain  work  in  the  con- 
struction of  a  railroad  as  subcontrac- 
tors* By  a  contract  between  themselves, 
prcvioualy  made  and  known  to  the  prin- 
cipnl  contractor,  it  was  agreed  that 
plnintilT  should  furnish  the  materials 
ond  dn  the  worh^  and  receive  and  dis- 
burau  the  money  received  therefor,  ac- 
counting to  his  associate  only  for  a 
Bhare  of  the  net  profits  of  the  contract 
^fter  tb**  completion  of  the  work  plain- 
tiff bronght  suit  in  a  federal  court  to 
enforce  a  mechanic's  lien,  filed  in  the 
muiie  of  the  partnership,  for  the  balance 
due  th<?rcfor  under  the  contract,  alleging 
aucb  facts  in  his  bill  and  that  no  net 
priifits  were  earned  under  the  contract. 
Heldt  tbnt  it  was  competent  for  plaintiff 
to  allepo.  for  jurisdictional  purposes, 
the  contrnct  between  him  and  his  nomi- 
nal pnrinpr,  and  that  under  such  agree- 
ment the  citizenship  of  such  partner 
did  not  affect  the  jurisdiction  of  the 
court  Bm^Q  he  had  no  interest  in  the 
recovery  and  was  neither  an  indispensa- 
lile  nor  necessary  party.  Ban  v.  Co- 
lumbia Southern  Ry.  Co.  (1902)  117 
Fed.  21,  54  C.  C.  A.  407,  reversing 
judgment  (C  C.  1901)  109  Fed.  499. 

A 1  thou  J?  h  certain  defendants  were 
made  pnrHeg  to  a  bill  in  equity  on  the 
allegatiou  that  they  were  indebted  to 
the  pritidiml  defendant,  and  thus  be- 
came renl  parties  to  the  suit,  yet  it 
dot  a  not  f>>llow  that  they  are  indispen- 
sable pnrties  to  the  controversy.  De- 
fori!  V.  M-'haffy  (C.  C.  1882)  14  Fed. 
181. 

A  porsnn  having  an  equitable  right  in 
tlie  property  of  the  defendant,  which 
property  is  not  the  subject-matter  of 
the  action,  is  not  such  a  party  to  the 
controversv  as  to  remove  the  cause.* 
Giid)?er  V.  Western  N.  C.  R.  Co.  (C.  C. 
imi)  21  Fed.  81. 

Although  one  may  be  a  proper  party, 
if  be  is  nut  an  indispensable  party,  he 
may  be  ft-uated  as  a  nominal  or  formal 
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party.  McHenry  v.  New  York,  P.  &  0. 
R.  Co.  (C.  C.  1885)  25  Fed.  65,  68. 

A  contract  with  a  city  to  constmct 
and  maintain  waterworks,  having  been 
assigned  by  the  contractor,  the  dty 
brought  suit  against  the  assignee  for 
failure  to  comply  with  the  contract 
Held,  that  one  to  whom  the  assignee 
had  mortgaged,  by  deed  of  public  rec- 
ord, the  contract  and  franchise,  was  a 
necessary  party.  C!ity  of  Galesburg  v. 
Galesburg  Water  Co.  (C.  C.  1886)  27 
Fed.  321. 

Where,  In  an  action  against  a  rail- 
road company  for  goods  destroyed  in 
transit,  the  insurance  companies,  which 
have  become  subrogated  to  the  equita- 
ble rights,  are  joined  with  the  owner, 
who  has  .the  legal  title,  the  federal 
court  will  separate  the  legal  cause  of 
action,  and  will  not  allow  the  joinder  of 
parties  having  only  equitable  claims  to 
defeat  the  right  of  removal  on  the 
ground  of  diverse  citizenship.  Over  v. 
Lake  Erie  &  W.  R.  Co.  (C.  C.  1894)  63 
Fed.  34. 

Complainants  filed  a  bill  in  a  federal 
court  against  a  corporation  of  the  same 
state  as  owner  of  a  patent  and  the 
patentee  who  was  a  citizen  of  another 
state,  alleging  that  such  patentee  ob- 
tained a  decree  against  complainants  in 
the  same  court  adjudging  the  validity 
of  the  patent  and  enjoining  its  infringe- 
ment, that  complainants  thereafter  en- 
tered into  a  license  contract  with  defend- 
ant corporation,  giving  them  the  right 
to  manufacture  and  sell  under  the  pat- 
ent for  a  fixed  term,  with  privilege  of 
renewal,  subject  to  the  reservation  of 
the  right  to  such  defendant  to  give  no- 
tice by  a  time  stated  that  it  did  not  de- 
sire to  renew,  which  notice  the  defend- 
ant had  given,  and  that,  when  the  con- 
tract was  signed,  complainants'  were 
"orally  assured"  that  no  advantage 
would  be  taken  of  the  reservation.  The 
bill  prayed  that  the  decree  in  the  in- 
fringement suit  be  set  aside  or  sus- 
pended, that  complainants'  right  to  a 
renewal  of  the  license  contract  be  es- 
tablished, and  that  in  the  meantime  de- 
fendants' be  enjoined  from  proceeding 
under  the  decree  or  bringing  suit  against 
complainants  for  infringement  The  bill 
alleged  no  facts  which  would  sustain  a 
bill  of  review  in  the  patent  suit  Held, 
that  the  court  was  without  jurisdiction 
on  the  ground  of  diversity  of  citizen- 
ship; the  patentee  being  neither  a 
necessary  nor  proper  party  to  such  con- 
troversy. Lefkowitz  v.  Foster  Hose 
Supporter  Co.  (C.  O.  1908)  161  Fed 
367. 

The  general  rule  as  to  parties  in 
chancery  is  that  all  ought  to  be  made 
parties  who  are  interested  in  the  con- 
troversy, in  order  that  there  may  be  an 
end  of  litigation.  This  rule,  however,  is 
subject  to  the  following  qualifications: 
(1)  When  a  person  will  be  directly  af- 
fected by  a  decree,  he  is  an  indispensa- 
ble party,  unless  the  parties  are  too 
numerous    to    be    brought    before    the 
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coart,  when  the  case  is  subject  to  a 
special  rule.  (2)  Where  a  person  is 
interested  in  the  controversy,  but  will 
not  be  directly  affected  by  a  decree 
made  in  his  absence,  he  is  not  an  in- 
dispensable party,  but  he  bhould  be  made 
a  party  if  possible,  and  the  court  will 
not  proceed  to  a  decree  without  him, 
if  he  can  be  reached.  <3)  Where  he  is 
not  interested  in  the  controversy  be- 
tween the  immediate  litigants,  but  has 
an  interest  in  the  subject-matter,  which 
may  be  conveniently  settled  in  the  suit, 
and  thereby  prevent  further  litigation, 
he  may  be  a  party  or  not,  at  the  option 
of  the  complainant  Kuehler  v.  Greene 
(C.  C.  1906)  163  Fed.  91. 

The  bill  alleged  that  the  complainant 
directed  C.  to  buy  certain  stock  on  the 
New  York  Stock  Exchange;  that  the 
order  was?  transmitted  by  C.  to  the  de- 
fendant, or  to  some  other  person;  that 
the  stock  was  bought,  and  the  certifi- 
cate came  into  the  defendant's  hands 
with  knowledge  that  the  stock  belonged 
to  the  complainant;  that  the  complain- 
ant, having  paid  G.  in  full,  demanded  the 
stock  both  of  G.  and  of  the  defendant, 
hut  failed  to  obtain  it;  that  if  the  de- 
fendant sold  the  stock,  as  the  complain- 
ant was  informed,  its  proceeds  were  in 
the  defendant's'  hands  free  from  lien; 
that  the  defendant  had  been  paid  in  full 
on  account  of  the  transaction.  The  de- 
fendant pleaded  that  G.  was  a  neces- 
sary party  to  the  bill.  Held,  that  the 
plea  should  be  sustained.  Jenney  y. 
Hayden  (C.  C.  1909)  171  Fed.  898. 

300.  —.Act ions  for  tort Sw— An  action 
was  brought  by  a  citizen  of  Ohio  against 
the  receivers  of  a  New  York  corporation 
for  in^ries  sustained  in  the  operation 
of  a  road  belonging  to  an  Ohio  corpo- 
ration, which  had  been  leased  to  the 
New  York  corporation.  Both  corpora- 
tions were  joined  as  defendants  with  the 
receivers.  Held,  that  the  controversy 
was  between  plaintiff  and  the  receivers. 
Chamberlain  v.  New  York,  L.  E.  &  W. 
R.  Co.  (G.  G.  1895)  71  Fed.  636. 

The  action  against  a  nonresident  rail- 
road company  and  its  trainmaster  for 
injury  to  plaintiff,  its  employ^,  a  resi- 
dent of  the  state,  may  be  removed  to 
the  federal  court  for  diversity  of  citi- 
zenship— a  cause  of  action  against  the 
trainmaster  not  being  stated  by  the 
complaint  alleging  that  he  was  empow- 
ered to  and  did  employ  plaintiff,  a  mi- 
nor, and  put  him  to  work  on  one  of  the 
company's  trains  at  a  business  that  was 
obviously  hazardous,  and  did  not,  as  was 
his  duty,  instruct  plaintiff  as  to  the  man- 
ner of  work  and  the  dangers  incident 
thereto,  of  which  dangers  plaintiff  was 
unaware,  and  with  which  he  was  unac- 
quainted, and  that  because  of  such  neg- 
ligence of  the  trainmaster  and  because 
of  negligence  of  other  employes,  plain- 
tiff, while  in  the  discharge  of  his  duty, 
in  letting  a  train  out  of  a  side  track  and 
trying  to  get  on  the  train,  was  injured; 
it  not  being  alleged  what  duty  plaintiff 
was  employed  to  perform,  so   that  it 


could  be  seen  whether  it  was  dangerous 
and  required  instructions  to  be  given 
in  regard  to  it,  or  whether  he  was*  in- 
jured in  the  performance  of  his  duty; 
and  it  not  being  alleged  that  the  train- 
master knew  plaintiff  was  an  infant, 
or  that  he  was  inexperienced,  and  need- 
ed instructions.  Slaughter  v.  Nashville, 
G.  &  St.  L.  Ry.  Go.  (1906)  91  S.  W. 
744,  28  Ky.  Law  Rep.  1195. 

301.  —  Actions  on  insurance  con- 
tracts.—Under  the  statutes  of  Montana, 
in  an  action  by  insured  under  fire  poli- 
cies in  which  he  was  joined  by  nonresi- 
dent insurers  who  were  subrogated  pro 
tanto  to  his  rights  to  recover  against  a 
railway  company  through  whose  negli- 
gence the  insured's  property  was  de- 
stroyed, the  insurers  were  not  unneces- 
sary parties.  Gaugler  v.  Chicago,  M.  & 
P.  S.  Ry.  Go.  (D.  G.  1912)  197  Fed.  79. 

302.  —  Actions  on  negotiable  paper. 

—Where  the  legal  title  to  notes  pass'ed 
by  delivery,  and  jurisdiction  of  the  fed- 
eral court  in  an  action  by  the  holders 
is  claimed  on  the  ground  of  diversity  of 
citizenship,  jurisdiction  is  not  affected 
by  the  citizenship  of  those  for  whose 
benefit  the  action  is  instituted;  they  not 
being  necessary  parties  to  the  record. 
Bonnafee  v.  Williams  (1845)  3  How, 
574,  577,  11  L.  Ed.  732. 

303. Accounting.— In    an    action 

against  a  trustee  and  the  cestui  que 
trust  by  the  grantor  in  the  trust  deed 
and  his  assignee  in  insolvency  to  pre- 
vent a  sale  of  the  property  and  for  an 
accounting  between  the  grantor  and 
cestui  que  trust,  the  trustee  is*  a  neces- 
sary party,  and,  being  a  resident  of  the 
same  state  as  plaintiffs,  the  United 
States  court  has  no  jurisdiction.  Peper 
V.  Fordyce  (1886)  7  Sup.  Gt.  287,  288, 
119  U.  S.  469,  30  li.  Ed.  435. 

To  a  bill  filed  by  trustees  on  behalf  of 
the  creditors  of  a  partnership  against  a 
corporation,  of  which  one  of  the  part- 
ners is  president,  for  an  accounting  and 
the  appointment  of  a  receiver,  upon 
allegations  that  the  president  so  man- 
aged the  affairs  of  the  corporation  and 
the  partnership  as  to  defraud  the  lat- 
ter, and  to  devest  its  funds  for  the  ben- 
efit of  himself  and  the  corporation,  the 
president  of  the  corporation,  his  part- 
ner in  the  firm,  and  the  firm  itself  are 
indispensable  parties  defendant,  and 
where  they  are  citizens  of  the  same 
state  as  complainants  such  bill  cannot 
be  maintained  in  a  federal  court.  Ga- 
baniss'  v.  Reco  Min.  Go.  (1902)  116  Fed. 
318,  54  G.  G.  A.  190. 

A  federal  court  cannot  entertain  a 
suit  for  collecting  moneys  due  for  un- 
paid subscriptions,  where  the  corpora- 
tion, which  is  a  necessary  party,  cannot 
be  subjected  to  the  jurisdiction.  First 
Nat  Bank  of  Hannibal  v.  Smith  (G. 
G.  1879)  6  Fed.  215;  DormiUer  v.  Il- 
linois &  St  I..  Bridge  Go.  (G.  G.  1881). 
6  Fed.  217. 

An  Ohio  corporation  filed  a  bill  in  a 
federal  court  in  West  Virginia  against 
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B.,  as'  trustee  and  individually,  M.,  A., 
P.,  K.,  and  the  personal  representative 
and  heirs  of  6.  all  of  whom  were  citi- 
zens of  West  Virginia  and  the  P.  Co.,  a 
Pennsylvania  corporation,  alleging  that 
land  claimed  by  plaintiff  and  by  K.  and 
G.  was  conveyed  to  B.,  as  trustee,  to 
sell,  and  pay  the  proceeds  to  plaintiff 
K.,  and  G.;  that  B.  conspired  with  M., 
P.,  and  A.,  who,  on  G.'s  death  qualified 
as  his  pers'onal  representative  and  pur- 
suant thereto,  the  land  having  greatly 
increased  in  value,  6x>ld  the  land  to  M. 
for  much  less  than  its  value,  fraudu- 
lently concealing  from  plaintiff  the  fact 
of  the  increase;  that  the  consent  of  K. 
to  the  sale  was  obtained  by  permitting 
him  to  retain  a  one-fifth  interest  in  the 
land,  the  other  four-fifths  being  held  by 
A-,  who  joined  the  conspiracy  to  de- 
fraud G.'s*  heirs,  M.,  P.,  and  B.;  and 
that  after  title  was  conveyed  by  B.  to 
M.  the  land  was  leased  to  the  P.  Go.  for 
a  bonus  much  larger  than  the  price  ac- 
counted for  by  B.,  with  a  royalty  on  oil 
taken  from  the  land  and  other  rentals 
and  payments, — and  praying  that  M.,  B., 
A,,  P.,  and  K.  be  decreed  to  account  for 
and  pay  over  to  plaintiff,  K.,  and  the 
heirs  of  G.,  moneys  received  from  the 
P.  Co.,  and  that  the  latter  be  required 
to  attorn  to  such  beneficiaries.  Held, 
that  the  real  controversy  was  as  to  the 
fraud  alleged  to  have  been  committed 
by  B.,  A.,  M.,  P.,  and  K. ;  that  plaintiff 
and  the  heirs  of  G.  were,  on  the  one 
side,  opposed  to  the  other  parties;  that 
such  heirs  were  indispensable  parties, 
and,  being  citizens  of  the  same  state 
as  part  of  the  other  defendants,  the 
court  was  without  jurisdiction.  Board 
of  Trustees  of  Oberlin  (  oUcge  v.  Blair 
(C.  C.  1895)  70  Fed.  414. 

A  firm  of  creditors  gave  an  order  on 
a  bank,  which  held  a  quantity  of  cotton ' 
as  security  for  an  amount  due  it,  for 
the  payment  of  the  surplus  proceeds 
of  the  cotton  to  another  creditor,  who 
agreed  to  accept  the  same  on  behalf  of 
himself  and  certain  other  creditors. 
The  bank  accepted  the  order,  but  made 
no  payment  thereon.  In  a  suit  to  en- 
force the  trust  and  require  an  account- 
ing from  the  bank,  held,  that  the  credi- 
tor in  whose  favor  the  order  was  given 
Is  not  a  necessary  party,  since  his  agree- 
ment to  act  for  the  others  in  receiving 
or  enforcing  payment  thereon  was  with- 
out consideration,  and  his  joinder  as 
a  defendant,  although  his  interests  are 
in  fact  as  a  complainant,  and  he  is  a 
citizen  of  the  same  state  a&'  the  other 
defendants,  will  not  defeat  the  jurisdic- 
tion of  a  federal  court;  the  complain- 
ant being  an  alien,  and  the  amount  in- 
volved sufficient  to  give  the  court  juris- 
diction. Shearson  v.  Littleton  (C.  C. 
1900)  105  Fed.  533. 

304. Administration  and  probate 

proceed! ngs^-S.,  a  married  woman,  had 
a  beneficial  life  interest  in  certain  prop- 
erty held  by  a  trustee,  and  a  power  of 
testamentary   appcnntment.      She    con- 
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veyed  the  property  to  McW.,  an  A.  "fcy 
appointed  it  to  complainants  ^j^^zi.d 
Heid,  that  if  under  the  laws  of  ^_M_r"erii 
B'ee,  her  interest  was  a  mere  lif&>  ^st 
complainants,  being  citizens  of  ^^-not 
state,  could  maintain  a  suit  in  'ft=;K:ke  f 
eral  court  in  Tennessee  to  enfor-^z^-o  tli 
rights  against  the  personal  repsr-^s«D 
tive  of  the  trustee,  and  McW.,  citis.^exi8 
Tennessee,  without  joining  the  K^-'^rsoi 
representative  of  S.,  or  the  oti^l-fceir  t 
pointee,  being  citizens  of  Te-MZfc.:xie8s 
Martin  v.  Fort  (1897)  83  Fed.  IS. 
C.  C.  A.  428. 

In  suit  to  have  court  assume  CLdn 
istration  of  estate  conveyed  fc«:^  tn 
tees  for  creditors,  held,  that  de!>  ■•roir  ^ 
an  indispensable  party.  Hawes  '^-  Ti: 
Nat.  Bank  of  Madison  (1915)  ^^^»  F 
51,  143  C.  C.  A.  645. 

Where,  to  a  suit  in  equity  ag^tixifit 
administrator,    brought   in   the  XJnit 

States   court  by   certain   heirs,  to  i 

aside  the  administrator's  set^^X^meD 
on  the  ground  of  fraud,  all  of  t:*:*^  ^^^^ 
are  necessary  parties,  and  theix-  inte 
ests  are  identical,  all  should  k>^  ™*< 
plaintiffs;  and  jurisdiction  cai::»xiO*  a 
tach  where  some  of  them  are  rx^CL^e  w 
fendants,  when,  had  they  bee^a.  "na^ 
plaintiffs,  the  diversity  of  citri^«^*™ 
necessary  to  give  jurisdiction  w^oixlcl  °< 
have  existed. .  Bland  v.  Fleeman  C  '-'•  ^ 
1887)  29  Fed.  669. 

305. Adverse   claims    to       nml"i" 

lands.— ^ne  who  appears  by  tbe  V^^ 
ceedings  in  the  land  office  to  be  tli^  ?^ 
plicant  for  a  patent  to  a  mining  cjlain 
and  to  be  asserting  his  compliance  "^^^ 
the  statute,  is  a  proper  and  nec^^**' 
party  defendant  in  a  suit  in  supp*^^  ^ 
an  adverse  claim,  and  not  me*"^*-^ 
nominal  party,  who  can  be  disxe^^*-^^^ 
in  determining  the  question  of  ttc^^  i 
risdiction  of  a  federal  court  ^^^^^-.^^c! 
ground  of  diverse  citizenship.  ^5^^(y 
burn  V.  Portland  Gold-Min.  Co.  C  ^*:^^ 
20  Sup.  Ct  222,  223,  175  U.  S.  5'^-^" 
L,  Ed.  276. 

306. Assignment   for   ben»'^  ^^^ 

creditorSd^A  creditor  may  maint^^^g 
action  to  enforce  the  execution  ^?^  t 
assignment  for  the  benefit  of  cre-^^^^-gj 
without  making  the  other  creditor  ^^  ^ 
ties,  and  hence  the  federal  cour**^  ^^  ^ 
have  jurisdiction,  though  the  eff^^^^^^ 
making  the  other  creditors  parties  "^^^L^n 
be  to  oust  the  jurisdiction.  Putr*.^^" 
Timothy  Dry-Goods  &  Carpet  C^^^^ 
C.  1897)  79  Fed.  454. 

307. Assignment    of    dow^  ^^'^ 

an  action  for  the  assignment  of  ^^^-^  ^ 
brought  by  a  citizen  of  Illinois,  ^^^^e 
peared  that  of  two  defendants,  wh*::^  ^j 
in  possession  of  the  property,  o**^^^:*  tl 
was  a  citizen  of  New  York,  l>^^^i^n( 
legal  title  as  trustee  for  his  cod^^-^  ^jj 
ant,  a  citizen  of  Blinoiff,  though  *"^  \ 
not  appear  that  he  was  authori^^'^  ^j.^ 
represent  his  interests  in  the  Pr^-^^^tha 
for  the  purposes  of  the  suit  Hel^^^  j^ 
the  beneficiary  was  a  necebBary     ^^ 
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Rand  V.  Walker  (1886)  117  U.  S.  340, 
6  Sup.  Ct.  769,  29  L.  Ed.  007. 

V.  L.,  a  citizen  of  West  Virginia,  sue^ 
H.  and  wife,  dtizens  of  New  York,  and 
a  land  company,  a  West  Virginia  corpo- 
ration, for  an  assignment  of  dower  in 
certain  lands  conveyed  by  her  husband 
during  his  life  to  H.,  and  by  him,  during 
the  husband's  life  conveyed  to  the  land 
company,  in  whose  possession  it  was  at 
the  time  of  the  suit.  Held  that  H.  and 
^ife  were  not  necessary  parties.  Laidly 
V.  Huntington  (1887)  121  U.  S.  179,  7 
Sup.  Ct  855,  30  L.  Ed.  883. 

308. Cancellation  of  Instruments. 

—Testator  bequeathed  property  to  his 
executors  in  trust  for  his  daughter  for 
life,  and  after  her  death  for  her  chil- 
dren, and  also  made  bequests  to  two 
religious  societies.  All  the  parties  were 
citizens  of  Illinois,  except  the  societies 
which  were  incorporated  elsewhere.  In 
a  suit  by  the  daughter  to  annul  the  will, 
where  the  executors*  and  the  religious 
corporations  were  made  defendants,  it 
was*  held  that  the  executors  represent- 
^g  the  children  were  necessary  par- 
^^8.  American  Bible  Soc.  v.  Price 
il884)  3  Sup.  Ct.  440,  441,  110  U.  S. 
^.28  L.  Ed.  70. 

Citizens  of  New  Jersey,  stockholders 
bro*  New  Jersey  railroad  corporation, 
corn^*''  suit  in  that  state  against  such 
/j^jj^^'^tion,  a  Pennsylvania  railroad 
^^"^^^ion,  and  several  individuals,  dt- 
'^  -^-^spectively,  of  the  two  states, 
^  sectors  in  one  or  both  of  the 
^-  "•=u<>ns  to  set  aside  a  lease  execut- 
{d'i*^  "fc^iae  New  Jersey  to  the  Penngyl- 
vai^©.  _^^  ^^^^  iporation.     Held,  that  the  New 

3we«3^  corporation     was     necessarily 

m&A«  ^^*-  party  defendant.  Central  R. 
^'^  -r3^®w  J^^sey  ^'  MUls  (1885)  113 
0^ff  ^^r^^'  ^  ®"P-   ^^  ^5^'  28  L.  Ed. 

tfs,/  -»^  *-B.rming  judgment  Mills  v.   Cen- 
<3o.  of  New  Jersey  (C.  C.  1884) 
-     449. 
ot  ^.r^"^  ^A^^^'  ^^  ^^  Alabama  stockholder 
hal^  -^^Jabama  railroad  company  in  be- 

for    t^H^  himself  and  other  stockholders 

hia  ^^^  cancellation  of  a  lease  made  by 
corj>^^^^*=*^pany  to  a  Tennessee  railroad 
satyy  ^*^tion,  both  companies  are  neces- 
B.  c:5*^^a-tie8.  East  Tennessee,  V.  &  G. 
240.    .^^       V.   Grayson    (1886)    119   U.   S. 

Co^     Sup.  Ct.  190,  30  Jm  Ed.  382. 

ceH^£^  ^^^lainant  filed  a  bill  for  the  can- 

CP^^i^*^^^*^   of   a  mortgage   for   want   of 

^e^e^,^^  Nation »  or  that  he  be  allowed  to 

^er  o2~^  »  aud  he  made  defendants  a  num- 

teeg     5^       occupants  of  the  land  as  gran- 

BWe     ^^    t**®  purchaser  at   the   foreclo- 

aciti^r^^le.    One  of  these  occupants  was 

ant.       -^^3^  ^^  ^^®  same  state  as  complain- 

sabl^   '^^  «ld,  that  he  was  not  an  indispen- 

d%l^^-t^^^^*y»  and,  as  liis*  retention  would- 

eUxi       ^^^  jurisdiction  of  the  court,  bas- 

u  J     ,  ^^ie  diverse  citizenship  of  the  par- 

!    ^"^     was  proper  to  dismiss  the  bill 

^jr^  J^im.    HickUn  v.  Marco  (1893)  56 

It    ^^».  6  a  C.  A.  10,  affirming  de- 


la 


^    suit  to  set  aside  a  deed  of  trust 


w^^  ^or  the  benefit  of  creditors,  it  ap 


peared  that  plaintiff  and  the  trustee 
were  citizens  of  the  sBme  state,  but  that 
the  beneficiaries  under  the  deed,  other 
than  plaintiff,  were  citizens  of  another 
state.  Held,  that  the  trustee  was  an  in- 
dispensable party  to  the  suit,  and  that 
the  federal  court,  therefore,  had  no  ju- 
risdiction. Rust  V.  Brittle  Silver  Co. 
(1893)  58  Fed.  611,  7  C.  C.  A.  389. 

A  citizen  of  Tennessee  filed  a  bill  in 
equity  against  an  insurance  company, 
chartered  by  Missouri,  to  cancel  certain 
policies  of  insurance,  loan  and  interest 
notes,  for  an  account  of  premiums  and 
dividends,  and  to  enjoin  a  sale  of  his 
land  under  a  deed  of  trust  given  to  se- 
cure the  loans',  and  the  trustee  was  a 
citizen  of  the  same  state  with  com- 
plainant. Held,  that  the  trustee  was 
not  an  indispensable  party.  Chester  v. 
Wellford  (C.  C.  1879)  Fed.  Cas.  No. 
2,062. 

Infants  are  necessary  parties  to  a 
bill  in  equity  to  set  aside  a  policy  of  in- 
surance, when  they  have  a  contingent 
interest  in  such  policy.  Equitable  Life 
Assur.  Soc.  V.  Patterson  (C.  C.  1880) 
1  Fed.  126. 

In  a  suit  to  invalidate  a  marriage  set- 
tlement in  favor  of  a  dead  person,  and 
to  set  aside  her  will,  her  heirs  at  law 
are  parties  in  interest,  and  necessary 
parties  to  the  suit  McDonnell  v.  Eaton 
(C.  C.  1883)  18  Fed.  710. 

The  state  granted  to  a  county  the 
swamp  lands  donated  to  the  state  by 
congress*,  and  located  in  said  county, 
for  school  purposes.  A  bill  was  filed 
in  a  state  court  by  the  state,  on  behalf 
of  the  county  school  board,  against  the 
county  and  sundry  persons,  citizens  of 
other  states,  to  set  aside  conveyances 
of  such  lands.  Defendants  other  than 
the  county  sought  to  remove  the  cause 
to  the  federal  court  on  the  ground  of 
diverse  citizenjghip.  Held,  that  the 
county  was  a  necessary  party.  Mis- 
souri V.  New  Madrid  County  (C.  C. 
1S96)   73  Fed.  304. 

To  a  suit  by  a  stockholder  to  have 
stock  and  bonds  issued  by  a  railroad 
company,  to  be  exchanged  for  a  prior 
issue  of  bonds,  declared  ultra  vires  and 
void,  the  company  is  the  only  neces- 
sary party  defendant,  and  the  joinder 
as  defendants  of  directors  or  persons 
interested  in  the  bonds  to  be  retired  will 
not  prevent  a  removal  of  the  cause  by 
the  company,  where  diversity  of  citizen- 
ship exists  between  it  and  the  com- 
plainant Politz  V.  Wabash  R.  Co.  (C. 
C.  1907)  153  Fed.  941. 

309-310. Condemnation  and  emi- 
nent domain  proceedings.— Under  state 
laws  which  provide  that,  when  pro- 
ceedings are  commenced  by  a  landown- 
er for  the  assessment  of  damages  where 
land  is  taken  for  public  use,  a  mort- 
gagee may  join  as  a  petitioner,  and  if 
he  does  not  he  must  be  served  with 
notice  and  permitted  to  join,  and  that 
the  interest  of  the  mortgagee  shall 
be  first  satisfied  before  any  part  of  the 
damages  is   paid  to   the  mortgagor,   a 
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mortgagee  is  an  "indispensable  party*' 
petitioner  in  such  a  proceeding  in  a 
federal  court,  and  where  he  is  a  citizen 
of  the  same  state  as  defendant  the 
court  is  without  jurisdiction.  Adams  v. 
City  of  Wobum  (C.  0.  1909)  174  Fed. 
192. 

311.  •^—  Enforcement  of  stock  liabil- 
ity.—In  a  suit  in  a  federal  court  by 
creditors  of  an  insolvent  corporation  to 
enforce  the  double  liability  of  stock- 
holders on  behalf  of  all  creditors,  where 
jurisdiction  was  based  on  diversity  of 
citizenship,  the  court  was  not  ousted 
of  jurisdiction  because  some  of  the  cred- 
itors  were  citizens  of  the  same  state 
as  defendants.  Alsop  v.  Conway 
(1911)  188  Fed.  568,  110  C.  C.  A.  366. 
Writ  of  certiorari  denied  (1911)  32 
Sup.  Ct.  523,  223  U.  S.  720,  56  L.  Ed. 
629. 

A  corporation  is  a  necessary  party  de- 
fendant to  a  bill  to  enforce  a  judgment 
against  it  by  compelling  contribution 
from  its  stockholders.  Walsh  v.  Mem- 
phis, C.  &  N.  W.  R.  Co.  (C.  O.  1881) 
6  Fed.  797. 

All  the  stockholders  are  necessary 
parties  in  a  suit  to  compel  contribution 
if  they  apply  to  be  heard.     Id. 

While  resident  and  nonresident  stock- 
holders are  necessary  parties  to  a  suit 
to  enforce  double  statutory  liability  to 
creditors,  no  valid  decree  in  personam 
can  be  rendered  against  nonresident 
stockholders  not  served  with  process 
within  the  state,  or  voluntarily  appear- 
ing. Irvine  v.  ElUott  (D.  C.  1913)  203 
Fed.  82. 

312. Establishment   of   trustsw— 

Plaintiff,  a  citizen  of  New  York,  and 
M.,  a  citizen  of  Indiana,  were  trustees 
under  a  mortgage  executed  by  an  In- 
diana corporation  to  secure  bonds,  in 
which  water  hydrant  rentals  due  from 
defendant,  a  city  of  Indiana,  were  pledg- 
ed as  security;  but  the  mortgage  pro- 
vided that  the  corporation  should  re- 
ceive such  rentals  until  default  in  the 
payment  of  interest  on  the  bonds.  The 
ordinance,  however,  under  which  the 
franchise  to  the  corporation  was  grant- 
ed, provided  that  the  rentals  in  question 
ahould  be  paid  to  a  trustee  as  the  gran- 
tee or  his  assigns  might  elect,  and  plain- 
tiff was  appointed  such  trustee.  Held, 
that  the  trust  created  by  the  ordinance 
was  separate  from  that  created  by  the 
mortgage,  and  hence  plaintiff  was  enti- 
tled to  sue  therefor  in  the  federal  courts 
fitting  in  Indiana,  without  joining  the 
cotrustee  mentioned  in  the  mortgage. 
City  of  Seymour  v.  Farmers*  Loan  & 
Trust  Co.  (1904)  128  Fed.  907,  63  C. 
C.  A.  633. 

To  a  suit  by  a  stockholder  in  a  domes- 
tic corporation  to  charge  a  foreign 
corporation  as  trustee  on  the  ground 
that  as  the  owner  of  a  majority  of  the 
stock  of  the  domestic  corporation  it 
caused  such  corporation  to  do  acts  which 
were  in  fraud  of  its  other  stockholders, 
the  domestic  corporation  is  an  indispen- 
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sable  liarty,  and  a  federal  court  is  with- 
out jurisdiction  of  such  suit  where  com- 
plainant and  such  corporation  are  citi- 
zens of  the  same  state.  Redfield  v. 
Baltimore  &  O.  R.  Co.  (C.  C.  1903) 
124  Fed.  929. 

To  a  bill  in  a  federal  court  seeking  to 
establish  a  trust  in  favor  of  complain- 
ant corporation  in  money  alleged,  in  ef- 
fect, to  have  been  embezzled  from  it  by 
one  of  its  officers,  and  deposited  by 
him  with  defendants,  by  whom  it  is  still 
held,  such  officer  is  not  an  indispensable 
party,  but  if  joined,  is  only  a  formal 
party,  whose  presence  will  not  defeat 
the  jurisdiction  of  the  court,  although 
he  is  a  citizen  of  the  same  state  as 
complainant.  White  Swan  Mines  Co. 
V.  Balliet  (C.  C.  1905)  134  Fed.  1004. 

313. Foreclosure  suits.— Under  a 

state  statute  providing  that  the  fore- 
closure of  a  mortgage  shall  be  a  bar  to 
any  further  suit  on  the  debt  unless  the 
persons  liable  therefor  are  made  par- 
ties, where  the  mortgagor  and  mort- 
gagee are  citizens  of  that  state,  and  the 
mortgagor  has  conveyed  the  premises 
to  a  citizen  of  New  York,  the  mortga- 
gor is  a  necessary  party  to  foreclosure 
proceedings  against  the  latter,  if  it 
sought  to  charge  him  with  any  defi- 
ciency of  the  appraised  value  of  the 
land  to  pay  the  mortgage  debt,  and 
the  case  is  not  a  controversy  wholly  be- 
tween citizens  of  different  states.  Con- 
ey V.  Winchell  (1886)  116  U.  S.  227,  6 
Sup.  Ct.  366,  29  L.  Ed.  610,  affirm- 
ing order  Winchell  v.  Carll  (C.  C.  1885) 
24  Fed.  865. 

In  an  action  against  the  trustee  of  a 
deed  of  trust  and  his  cestui  que  trust, 
brought  by  the  grantor  in  the  deed, 
and  his  assignee  in  insolvency,  to  per- 
mit a  sale  of  the  property  under  the 
deed,  and  for  an  accounting  between  the 
grantor  and  cestui  que  trust,  the  trustee 
is  an  indispensable  party  adverse  in  in- 
terest to  the  plaintiffs.  Peper  v-  For- 
dyce  (1886)  119  U.  S.  469,  7  Sup.  Ct 
287,  30  L.  Ed.  435,  reversing  decree 
Fordyce  v.  Peper  (C.  C.  1883)  16  Fed. 
516,  5  McCrary,  221. 

Individual  owners  of  bonds  issued  by 
the  state  of  North  Carolina,  each  of 
which  is  secured  by  a  separate  mort- 
gage of  ten  shares  of  railroad  stock  be- 
longing to  that  state,  are  not  necessary 
parties  defendant  to  a  suit  by  the  state 
of  South  Dakota,  as  the  owner  of  cer- 
tain of  these  bonds,  to  compel  payment 
and  a  subjection  of  the  mortgaged  prop- 
erty to  the  satisfaction  of  the  debt. 
South  Dakota  v.  North  CaroUna  (1904) 
24  Sup.  Ct  269,  273,  192  U.  S.  286.  48 
li.  Ed.  448. 

In  a  suit  to  foreclose  a  mechanic's 
lien  on  works  of  an  irrigation  company, 
a  corporation  claimant  of  the  same  cit- 
izenship as  complainant  held  not  an  in- 
dispensable party  defendant,  and  hence 
failure  to  join  it  did  not  oust  federal  ju- 
risdiction. Continental  &  Commercial 
Trust  &  Savings  Bank  y.  Corey  Bros. 
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Const  Co.    (1913)    208  Fed.  976,  126 
C.  C.  A.  64. 

A  nonresident  trustee  is  not  a  neces- 
eary  party  to  a  suit  to  foreclose  a  rail- 
road mortgage  where  four  out  of  five  of 
such  mortgage  trustees  have  been  serv- 
ed with  process  and  have  duly  answer- 
ed. Stewart  v.  Chesapeake  &  O.  Canal 
Co.  (C.  C.  1880)  1  Fed.  361. 

To  a  suit  to  foreclose   a  mortgage, 
brought  in  a  federal  court  in  one  state 
a^*ain8t  a  corporation  of  that  state,  by 
bondholders,  citizens  of  another  state, 
other  bondholders  who  are  citizens  of 
the  state  where  the  suit  is  brought  can- 
not be  made  parties  plaintiff,  the  juris- 
diction  being   dependent  upon   citizen- 
ship;   but,   under   such   circumstances, 
the  plaintiffs  can  foreclose  the  mortgage 
•eparately,  and  the  proceeds  of  sale,  if 
a  sale  is  made,  will  be  distributed  ac- 
<Mrding  to  the  rights  of  all.    Jackson  & 
Sharp  Co.   v.  Burlington  &  L.  R.  Co. 
^C,  C.  1887)  29  Fed.  474. 

Where  the  circuit  court  has  no  juris- 

^ction  of  a  suit  to  foreclose  a  mortgage 

^ven  by  an  executor  under  a  power  in 

the  will  on  land  devised   to  testator's 

children,  because  some  of  the  devisees 

«re  nonresidents,  and  are  neither  made 

parties  defendant  nor  appear  to  answer, 

it  cannot   proceed   with   the   suit,  and 

foreclose  the  mortgage,  without  affect- 

ing  the  interest  of  the  devisees  who  are 

Bot  parties,   since,   the  mortgage   cov- 

ering  all  the  land,  and  the  devisees  be- 

^g  joint  tenants,  a  decree  would  affect 

the  interest  of  the  nonresident  devisees 

J^Bt  as  if  they  owned  the  entire  proper- 

ij-       I>etweiler  v.   Holderbaum    (C.  C. 

1800>    42  Fed.  337. 

Wliere  a  mortgagor  and  the  trustee  of 
j^  "*^or-tgage  are  citizens  of  the  same 
<i  tlie  holders  of  bonds  secured  by 

^®  '"^or-tgage  cannot  sue  in  a  federal 
0^^  ^^>  foreclose  the  mortgage  in  their 
the  ^^^'^^^j  without  showing  reason  why 
^T  ^^i't  is  not  brought  by  the  trustee. 
J^ed^U™   ^-   Wilson    (C.   C.   1891)   47 

fo(^    5*^^^rtgage  bondholder   sued   for   a 

tii^      •*^^^"ure,  in  behalf  of  himself  and  all 

thou^^v?^^^  bondholders,  and  the  latter, 

lfa.v^         »ot  made  parties,  intervened,  by 

g^.^      Of   court,  and   prayed  a  foreclo- 

cl^^^  TTbe  controversy  consisted  of  a 

liditv^*^      of  questions,  involving  the  va- 

of     "1^  ^^f   the   mortgage,   and   the  right 

H^^^*^^^      bondholders    to    foreclose    it. 

ii}<ixa*      '^iat  all  such  bondholders   were 

in^    j^^^:isable  parties,  and,  in  determin- 

^^^^*^^    jurisdiction  of  the  court,  they 

pl^j^^^ll   to   be   considered   as   parties 

ou^     ^^P;    and,  it  having  appeared  that 

gta.t«^^     them  was  a  citizen  of  the  same 

tti^  ^      "^dth   several   of  the  defendants, 

ij^*j  r^'K^sdiction  failed.    Mangels  v.  Do- 

gl5   ^y-cwing  Co.  (C.  C.  1892)  53  Fed. 

HciJ^  distinguishing  Stewart  v.  Dunham 

>>^^^>     5  Sup.  Ct  1163,  115  U.  S.  61, 

^^-    :Ed.  329. 

^  ^^^ons  whose  interests  in  mortgaged 
^  ^^^ty  were  cut  off  by  a  decree  fore- 
^OHu^^  a  first  mortgage  thereon,  and  a 


sale  of  the  property  thereunder,  are  not 
necessary  parties  to  a  suit  to  redeem 
brought  by  a  second  mortgagee,  who 
was  not  made  a  party  to  the  first  suit. 
Title  Guarantee  &  Trust  Co.  v.  Stude- 
baker  (C.  C.  1900)  100  Fed.  358. 

Trustees  of  a  mortgage  with  power 
of  sale  are  indispensable  parties  on 
foreclosure.  But  the  beneficiaries  are 
not.  If  the  necessary  diversity  of  citi- 
zenship exists  between  the  trustees  and 
the  mortgagor,  the  federal  court  has 
jurisdiction  of  an  action  to  foreclose, 
though  the  beneficiary  and  the  mort- 
gagors are  citizens  of  the  same  state, 
provided  the  beneficiary  is  not  a  party. 
Allen-West  Commission  Co.  v.  Brashear 
(C.  C.  1910)  176  Fed.  119. 

Where  a  mortgage  on  land  within  the 
district  was  given  by  mortgagors  who 
were  residents  of  another  district  to 
secure  the  debt  of  a  third  person  resid- 
ing within  the  district,  the  latter  was 
not  an  indispensable  party  to  a  suit  to 
foreclose;  and  hence  his  residence 
within  the  district  where  complainant 
also  resided  was  not  fatal  to  the  court's 
jurisdiction.  Cady  v.  Barnes  (D.  C. 
1913)  208  Fed.  359. 

A  citizen  of  another  state,  against 
whom,  together  with  a  citizen  of  Mas- 
sachusetts, a  bill  in  equity  is  brought, 
by  one  who  is  also  a  resident  citizen,  to 
foreclose  all  right  of  redemption  in 
certain  certificates  pledged  by  the  non- 
resident defendant  to  secure  his  bond 
to  a  corporation  who  assigned  them  to 
one  who  pledged  them  to  plaintiff  as 
collateral  for  his  note,  and  whose  right 
to  redeem  the  certificates  from  the 
pledge  was  afterwards  acquired  by  the 
resident  defendant,  cannot  remove  the 
case,  as  the  resident  defendant  is  a  nec- 
essary party  to  a  complete  determina- 
tion of  the  suit.  Danvers  Sav.  Bank 
V.  Thompson  (1881)  130  Mass.  490. 

Where  a  resident  of  New  York 
brought  an  action  in  the  United  States 
circuit  court  in  Nebraska  to  foreclose 
a  mortgage  against  residents  of  the  lat- 
ter state,  though  the  mortgagee,  who 
was  plaintiffs  assignor,  was  also  a 
resident  of  Nebraska,  the  court  had  ju- 
risdiction of  the  subject-matter,  and  its 
decree  of  foreclosure  was  hence  not  a 
nullity.  Tzschuck  v.  Mead  (1896)  47 
Neb.  260,  66  N.  W.  428. 

As  by  provision  of  a  state  statute 
personal  judgment  is  to  be  rendered  in 
a  suit  to  foreclose  a  mortgage  against 
those  personally  liable  for  the  debt,  a 
corporation  and  its  receiver,  made  de- 
fendants, and  shown  by  the  complaint 
to  be  personally  liable,  cannot  be  held 
nominal  parties  merely,  so  as  to  make 
the  controversy  wholly  between  plaintiff 
and  the  owner  of  the  mortgaged  land, 
though  the  petition  for  removal  to  the 
federal  court  alleges  that  the  corpora- 
tion and  its  receiver  have  been  duly  re- 
leased and  discharged  of  personal  lia- 
bility; this  being  a  defense  personal  to 
them.  U.  S.  Mortg.  Co.  v.  McClure 
(1902)  70  P.  543,  42  Or.  190,  dismissed 
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(1905)  25  Sup.  Ct  798,  197  U.  S.  624, 
49  L.  Ed.  911. 

314. Garnishment.  — Where    the 

necessary  parties  on  the  respective 
sides  of  the  controversy  are  citizens  of 
different  states,  the  relation  to  the  suit 
of  the  executors  of  the  deceased  father 
of  the  principal  defendant,  whose  in- 
terest in  his  father's  estate  has  been 
attached  in  their  hands,  must  be  re- 
garded as  merely  incidental;  and,  though 
made  formally  defendants,  they  occupy 
substantially  the  position  of  garnishees, 
and  their  citizenship  is  immaterial.  Ba- 
con V.  Rives  (1882)  1  Sup.  Ct  3,  106 
U.  S.  99,  27  L.  Ed.  69. 

The  fact  that  plaintiff  and  garnishees 
are  citizens  of  the  same  state  is  no 
obstacle  to  the  jurisdiction  of  a  federal 
court.  Cook  V.  Whitney  (C.  C.  1877) 
Fed.   Cas.   No.   3,166. 

Gramishees  are  not  indispensable  par- 
ties. Macurda  v.  Globe  Newspaper  Co. 
(C.  C.  1908)  165  Fed.  104. 

315.  -! —  Injunction.— Two  citizens  of 
West  Virginia  conveyed  to  a  trustee 
certain  real  property  in  that  state,  to 
secure  the  payment  of  notes  executed 
by  them  to  a  Missouri  corporation, 
which  was  subsequently  dissolved,  and 
its  assets  placed  in  the  hands  of  a  dti- 
zen  of  the  latter  state.  Upon  default 
in  the  payment  of  the  notes,  the  trus- 
tee, under  authority  given  by  the  deed, 
advertised  the  property  for  sale.  The 
grantors  thereupon  instituted  a  suit  in 
equity  in  one  of  the  courts  of  West  Vir- 
ginia to  enjoin  the  sale,  making  the 
trustee,  the  Missouri  corporation,  and 
the  persons  who  held  its  assets,  de- 
fendants. Upon  the  joint  petition  of 
that  corporation  and  the  defendant 
holding  its  assets,  the  cause  was  re- 
moved to  the  circuit  court  of  the  Unit- 
ed States,  and  was  there  finally  deter- 
mined. Held  that,  since  the  trustee 
was  an  indispensable  party,  his  citi- 
zenship was  material  in  determining  the 
jurisdiction  of  the  circuit  court;  and 
as  that  was  not  averred,  and  did  not 
otherwise  affirmatively  appear  to  be 
such  as  gave  the  right  of  removal,  the 
decree  must  be  reversed,  and  the  cause 
remanded  to  the  state  court  Thayer  v. 
Life  Association  of  America  (1885)  112 
U.  S.  717,  5  Sup.  Ct.  355,  28  L.  Ed. 
864. 

In  a  suit  by  an  Alabama  stockhold- 
er of  an  Alabama  railroad  company  in 
behalf  of  himself  and  any  other  stock- 
holders who  will 'contribute  to  the  ex- 
penses, for  the  cancellation  of  a  lease 
made  by  his  company  to  a  Tennessee 
railroad  corporation,  and  for  an  injunc- 
tion restraining  the  latter  corporation 
from  operating  the  Alabama  company's 
road,  and  to  restrain  that  company  from 
issuing  stock  to  raise  funds  for  the 
purpose  of  buying  up  the  lease,  and  to 
bring  the  lessee  to  an  account,  both 
companies  are  necessarily  parties  de- 
fendant in  the  suit  East  Tennessee, 
V.  &  G.  R.  Co.  V.  Grayson  (1886)  119 
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U.  S.  240,  7  Sup.  Ct  190,  30  K  Ed, 
382. 

In  a  suit  to  enjoin  the  alleged  ille^t 
acts  of  the  individual  defeiidantfi,  the 
plaintiff  is  the  real  party  in  interest, 
and  not  the  defendant  comiiauiefi,  who 
have  no  interest  in  plaintiffs  contract 
rights  which  it  seeks  to  protect  Car- 
roll V.  Chesapeake  &  O.  Coal  Agency 
Co.  (1903)  124  Fed.  305,  61  C,  C.  A, 
49. 

Where,  in  a  suit  to  restrain  defend- 
ants from  selling  liquor  on  certain  land 
under  a  contract  with  a  lumber  com- 
pany which  held  a  timber  contract  from 
complainant's  grantors,  no  relief  was 
sought  by  or  against  the  lumber  com- 
pany, it  was  not  a  necessary  party,  and 
hence  it  was  not  material  that  it  was 
improperly  joined  as  a  deft-^nilaut,  and 
its  joinder  as  a  complainant  would  have 
defeated  federal  jurisdiction  because  oi 
its  citizenship.  Paint  Creek  Go.  v.  Gal- 
lego  Coal  &  Land  Co.  (1908)  166  Fed 
62,  91  C.  C.  A.  648. 

A  trustee  in  a  street  railroad  mort- 
gage held  entitled  to  maintain  a  siiit  ii^ 
equity  in  a  federal  court  to  enjoin  a  re- 
peal of  the  company's  frani.^hiat!  witb^ 
out  joining  the  mortgagor,  where  it 
would  defeat  the  jurisdiction  of  th« 
court  City  of  Denver  v.  Mercantile 
Trust  Co.  of  New  York  (1912)  2<H  Fed- 
790,  120  C.  C.  A.  100,  modifyine  decree 
Mercantile  Trust  Co.  of  New  York  v. 
City  of  Denver  (C.  C.  1908J  161  Fed 
769. 

In  a  suit  to  enjoin  the  execution  of  a 
lease  by  a  railroad  company,  the  preia- 
ident  and  directors  are  not  neceasar:? 
and  substantial  parties.  Pond  v.  Sib- 
ley (C.  C.  1881)  7  Fed.  129,  10  Blatchf 
189. 

The  defendant  company  wma  organii; 
ed  in  New  Jersey  to  run  steamboats 
between  Staten  Island  and  New  York 
touching  at  several  intermediate  points 
in  New  Jersey,  and  thereunder  was  op- 
erating its  business  and  rnnnini;  tbf 
steamer  D.  R.  M.  The  plain tifE  claim etj 
that  this  was  a  ferry,  and  was  run  il- 
legally without  plaintiff's  license,  anri 
brought  suit  for  a  perpetual  injunctioi: 
against  the  company,  and  made  parties 
defendant  the  master  and  engineer  ol 
the  steamer,  and  secretary  of  the  coxn- 
pany,  and  one  S.,  who  resided  in  Ne^ 
York,  and  had  been  enjoined  in  the  ita.t< 
court  in  a  previous  suit,  but,  a^  was  ml 
leged,  had  procured  this  comfjon^^  to  b( 
organized  as  a  scheme  for  hij^  own  ben- 
efit,  and  was  operating  the  ferry  pur- 
porting to  be  operated  by  the  coDipany 
The  plaintiff's  affidavits  showed  thai 
S.  sedulously  avoided  all  ostensible  aat 
legal  connection  with  the  company 
Held,  that  no  fact  was  stated  wherebj 
it  appeared  that  the  defendant  com 
pany  was  not  the  sole  party  respon 
sible  to  third  persons  for  its  trant$por 
tation  business;  that  an  injunetifii 
against  the  company  would  bind  all  iu 
officers,  agents,  and  empli^yeij,  anc 
stockholders;  and,  as  it  did  not  appeai 
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that  S.  personally  owned  or  controlled 
directly  any  part  of  the  line,  the  com- 
pany alone  was  a  necessary  party.  City 
of  New  York  v.  New  Jersey  Steamboat 
Transp.  Co.  (C.  C  1885)  24  Fed.  817. 
A  bill  was  filed^r-First,  to  restrain  the 

B.  &  O.  Co.  from  using  or  transferring 
1,160  shares  of  stock  of  the  G.  &  G. 
Co.;  second,  if  the  stock  had  not  been 
issued,  to  restrain  its  issuance;  third, 
to  enjoin  the  collection  or  negotiation 
of  bonds  transferred  by  the  G.  &  G.  to 
the  B.  &  O.  Co.  It  appeared  that  the 
G.  &  G.  Co.  had  issued  the  stock,  and 
transferred  the  bonds  to  the  B.  &  O. 
Co.,  before  the  commencement  of  the 
action.  The  G.  &  G.  Co.*s  answer 
adopted  the  B.  &  O.'s  answer,  and 
showed  that  it  had  no  interest  in  the 
controversy.  Held  that,  as  it  was  un- 
necessary to  notice  the  second  prayer, 
the  stock  haying  been  issued  and  as  the 
only  relief  which  could  be  granted  was 
under  the  first  and  third  prayers,  re- 
lating solely  to  the  B.  &.  O.  Co.,  the 
action  was  separable,  and  the  G.  &  G. 
Co.  not  a  necessary  party.  County 
Court  V.     Baltiihore  &  O.  R.  Co.   (C. 

C.  1888)  35  Fed.  161. 

Where,  in  a  suit  to  avoid  a  scheme 
and  contract  of  B.  &  Co.  to  reorgan- 
ize certain  railroads,  and  to  enforce 
specific  performance  of  B.  &  Co.'s  con- 
tract to  convey  to  complainants  their 
share  of  certain  pledged  securities  of 
the  railroad  companies,  there  was  no 
allegation  that  the  railroads  had  done 
or  threatened  to  do  any  act  in  viola- 
tion of,  or  to  prevent  performance  of, 
the  contracts,  and  the  only  prayer  af- 
fecting the  railroads  was  for  an  injimc- 
tion  to  forbid  them  doing  any  act  or 
taking  any  steps  interfering  with  plain- 
tiffs rights,  which  prayer  was  unsup- 
ported by  any  averment  of  fact,  the 
railroads  were  not  indispensable  parties. 
Cella,  Adler  &  Tilles  v.  Brown  (C.  C. 
1905)  136  Fed.  439. 

Where,  in  an  action  against  foreign 
corporations  to  enjoin  their  use  of 
plaintiffs  corporate  name,  etc.,  plain- 
tiff joined  certain  resident  agents  and 
employ-$s  of  defendant  corporations  as 
parties  defendant,  alleging  that  they 
were  personally  assisting  their  code- 
fendants  in  carrying  on  business  in  vio- 
lation of  plaintiff's  rights,  the  fact  that 
such  individual  defendants  were  not  nec- 
eflsary  parties  did  not  entitle  defendant 
corporations  to  remove  the  case  to  the 
federal  court.  Blackwell's  Durham  To- 
bacco Co.  V.  American  Tobacco  Co. 
(1907)  57  S.  E.  5,  144  N.  C.  352,  9  L. 
R.  A.  (N.  S.)  270. 

316. Payment    of    bonds.— State 

and  county  officers  merely  authorized  to 
levy,  collect,  and  disburse  the  taxes  re- 
quired to  pay  certain  bonds,  are  not 
necessary  parties  to  a  controversy,  be- 
tween citizens  of  different  states,  as  to 
the  validity  of  such  bonds.  Aroma  v. 
Auditor  of  PubUc  Accounts  (C.  C.  1880) 
2  Fed.  33. 


Since  the  assignee  of  a  bond  is  the 
legal  owner,  under  the  statute,  where 
the  assignees  of  a  bond  Sue  thereon  in 
a  state  court  in  their  own  names,  the 
question  whether  the  federal  court  has 
jurisdiction  depends  upon  the  citizen- 
ship of  the  assignees,  and  not  on  that 
of  the  assignor.  Robb  v.  Parker  (1871) 
3  S.  C.  (3  Rich.)  60. 

317.  Quieting  titles— A  lessee  is 

interested  in  a  suit  to  sot  aside  his  les- 
sor's title  as  fraudulent,  and  to  quiet 
title  in  complainant;  and  when  he,  be- 
ing a  resident  of  the  same  state  as  com- 
plainant, is  made  a  party  defendant, 
though  the  lessor  is  a  resident  of  an- 
other state,  the  controversy  is  not 
wholly  between  citizens  of  different 
states.  Miller  v.  Sharp  (C.  C.  1889)  37 
Fed.  161. 

A  state  statute  giving  a  tenant  under 
a  lease  for  more  than  10  years  the  right 
to  maintain  an  action  in  his  own  name 
to  remove  a  cloud  upon  title  will  be 
given  effect  by  a  federal  court,  and  un- 
der such  statute  the  lessor  is  not  an  in- 
dispensable party  to  a  suit  by  a  lessee 
for  ninety-nine  years,  obligated  by  the 
terms  of  the  lease  to  pay  all  taxes  and 
assessments  against  the  property,  to 
set  aside  an  assessment  for  local  im- 
provements on  the  ground  of  its  Inva- 
lidity. New  York,  N.  H.  &  H.  R.  Co.  v. 
City  of  New  York  (C.  0. 1905)  146  Fed. 
661. 

318.  —  Receivership  proceedings.— 

A  resident  and  citizen  of  Maryland,  who 
was  a  stockholder  in  a  West  Virginia 
corporation,  brought  a  suit  in  the  fed- 
eral court  in  West  Virginia  against  the 
corporation  for  the  appointment  of  a 
receiver  for  its  property,  which  was 
situated  in  Maryland,  with  authority  to 
complete  and  furnish  an  unfinished  ho- 
tel building  thereon,  and  to  issue  re- 
ceiver's certificates  therefor.  Ldeu- 
holders  who  were  citizens  of  Maryland 
were  made  defendants,  but  in  an  amend- 
ed bill  only  the  corporation  was  named 
as  defendant  A  receiver  was  appoint- 
ed, who  completed  the  building,  issu- 
ing receiver's  certificates  for  the  cost. 
The  Maryland  lienholders,  on  their  ap- 
plication, were  permitted  to  become 
parties  and  to  prove  their  liens.  Un- 
der a  subsequent  order  the  property 
was  sold,  and  an  order  distributing  the 
proceeds  made,  which  gave  the  receiv- 
er's certificates  priority.  Held,  that 
the  lienholders  were  necessary  parties 
to  the  suit,  and  being  citizens  of  the 
same  state  as  complainant,  and  the 
property  being  situated  outside  of  its 
district,  the  court  was  without  juris- 
diction, and  the  entire  proceedings  were 
coram  non  judice  and  void.  Baltimore 
Building  &  Loan  Ass'u  v.  Alderson 
(1898)  90  Fed.  142,  32  C.  C.  A.  542. 

319.  —^  Recovery  of  fraudulent 
preferences.— Defendant's  counsel,  in 
whose  hands  it  is  sought  to  attach  mon- 
ey belonging  to  defendant,  are  not  such 
necessary   parties    to   an   action   by   a 

(687) 


l« 


ii 


§991 


TBB  JUDICIAL  CODB 


(Tit  12o 


trustee  in  bankruptcy  to  recover  an  al- 
leged preference  received  by  defendant 
as  would  prevent  defendant  from  re- 
moving the  cause  to  a  federal  court, 
where  it  is  a  citizen  of  a  different  state 
from  plaintiff,  notwithstanding  that 
counsel  are  citizens  of  the  same  state. 
Corbitt  V.  President,  etc.,  of  Farmers' 
Bank  of  Delaware  (C.  C.  1902)  113 
Fed.  417. 

320.  —  Specific         performance.— 

Where  bonds  were  deposited  with  a 
trust  company  to  be  delivered  to  a  rail- 
road contractor  upon  the  completion  of 
his  contract,  the  railroad  company  and 
the  trust  company  are  necessary  and 
not  formal  parties  to  a  suit  by  the  as- 
signee of  the  contractor  to  compel  a 
delivery  of  the  bonds  to  him,  and,  where 
they  are  citizens  of  the  same  state  as 
the  plaintiff,  the  federal  court  has  no 
jurisdiction,  even  though  the  county  is- 
suing the  bonds  and  the  adverse  claim- 
ant thereto  are  citizens  of  another 
stete.  Wilson  v.  Oswego  Tp.  (1894)  14 
Sup.  Ct.  259,  263.  151  U.  S.  56,  38  L. 
Ed.  70. 

Where  the  bill  seeks  specific  perform- 
ance of  an  alleged  contract  between  the 
complainants  and  the  nonresident  citi- 
zen defendant,  claiming  that  under  the 
contract  the  complainants  are  entitled 
to  an  allotment  of  an  aliquot  proportion 
of  a  large  mass  of  bond^  and  securities 
controlled  by  such  nonresident  defend- 
ant, against  whom  a  decree  for  such 
allotment  would  apparently  afford  the 
complainants  complete  relief,  a  third 
party  defendant,  a  citizen  of  the  same 
state  as  complainants,  to  whom  the 
nonresident  defendant  has  made  an  al- 
lotment of  like  apportionment  without 
complainant's  consent,  is  not  a  neces- 
sary party  defendant.  Cella  v.  Brown 
(1906)  144  Fed.  742,  75  C.  C.  A.  608. 

In  a  suit  by  the  assignee  of  an  equi- 
table title  to  obtain  a  conveyance  of  the 
legal  title,  the  assignor  is  not  an  indis- 
pensable party  if  the  assignment  is  an 
absolute  one;  but  where  the  assignee 
founds  his  right  on  an  executory  agree- 
ment, the  assignor  is  a  necessary  par- 
ty. Land  Co.  of  New  Mexico  v.  Elkins 
(C.  C.  1884)  20  Fed.  545. 

To  a  suit  for  the  specific  performance 
of  a  contract,  which  requires  the  trans- 
fer of  stock  in  a  corporation  on  its 
books  to  make  the  relief  prayed  for  ef- 
fective, the  corporation  is  a  necessary 
party.  Patterson  v.  Farmington  St.  Ry. 
Co.  (C.  C.  1901)  111  Fed.  262. 

Complainants,  who  were  citizens  of 
Missouri,  sued  B.  &  Co.,  nonresidents, 
to  avoid  a  railroad  reorganization  con- 
tract and  for  specific  performance  of 
a  contract  of  B.  &  Co.  to  convey  to 
complainants  their  share  of  certain 
pledged  securities  of  the  railroads,  with- 
out complainants  consenting  to  certain 
alleged  invalid  conditions.  The  bill  also 
alleged  that  defendant  bank,  of  the 
same  citizenship  as  complainants, 
through  which  the  transaction  was  to  be 
carried   out,    made    the    required  pay- 
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ment  of  complainants'  share  of  the  ra-l-p 
roads'  indebted neas  on  complainants^ 
refusal  to  consent  to  the  condidous  and 
claimed  the  right  to  receive  complain- 
ants' share  of  the  securitiest  and  de- 
manded, as  agaiast  the.  bank^  that  it  bo 
required  to  deliver  to  compuiinaDts  their 
share  of  such  s«ciiriLic!$  on  payment  of 
their  share  of  the  indebitidneas.  Held 
that  the  bank  waa  not  a  necessary  par- 
ty to  the  determiEatlon  of  the  contro- 
versies between  complainants  and  B.  3c 
Co.  Cella,  Adler  &■  Till e a  v.  Brown, 
(C.  C.  1905)  136  Fed.  430. 

A  bill  for  specific  performance  of  a 
contract  for  the  sale  to  coraplainnnt  of 
certain  shares  of  the  issued  stock  of  « 
corporation,  and  to  recover  damages  for 
its  breach,  which  does  not  allege  the 
insolvency  of  the  otlier  party  to  the  con- 
tract, nor  that  he  is  about  to  dispose 
of  the  stock,  does  not  state  any  causer 
of  action  against  the  corporation,  whicli 
is  not  an  IndispiiDsable  nor  a  necessary 
party.  Lucas  v.  Millikcn  (C.  C.  11*05) 
139  Fed.  816. 

321. Stockholders'    suFls.— To    m 

suit  in  equity  instituted' by  a  stockhold- 
er in  his  own  name,  but  upon  a  right  of 
action  in  the  corporation,  such  corpo- 
ration is  an  indi^pea liable  party,  Oroel 
V.  United  Electric  Co.  of  Now  Jerseys 
(C.  C.  1904)  132  Fed.  252;  McClelland 
V.  McKane  (C.  C.  1907)  154  Fed.  164; 
Kelley  v.  Mississippi  Biver  Coaling  Co,' 
(C.  C.  1909)  175  Fed.  4S2, 

322. Suits  to  try  title   or   right 

of  possession.— Id  suit  in  e<juity  brought 
by  C,  a  citizen  of  one  state,  against  a 
corporation  of  th<?  same  state,  and  T.» 
a  citizen  of  another  atate,  and  W.,  t«^ 
obtain  a  decree  that  C.  owns  shares 
of  the  stock  of  the  corporation  stand- 
ing in  the  name  of  W.,  but  sold  by  hioL 
to  T.,  and  that  tlio  corporation  cancel 
on  its  books  the  Eliares  stfiorlipg  in  th& 
name  of  W.,  and  issue  to  C.  certiJicates 
therefor,  the  corporation  is  an  indis- 
pensable party.  Crump  v.  Thurber 
(1885)  115  U.  B.  50,  5  i5up,  Ct,  1154^ 
29  L.  Ed.  328. 

The  vendee  of  plain tiJf  in  an  actloQ  to^ 
recover  possession  of  real  property  is 
not  a  party  thereto,  and  his  citixenshii^ 
in  no.  way  affects  the  question  of  juris- 
diction. ElUot  \\  Teal  {C:  C.  1S73> 
Fed.  Cas.  No.  4.389. 

Where  the  landlord  or  real  owner  ap- 
pears as  a  partv,  being  called  in  by  tW 
tenant  in  trespass  to  try  title  in  Ti^xas^ 
the  controversy  is  one  wholly  between 
him  and  the  plaintiff.  Greene  v.  Kling- 
ler  (C.  C.  1879)  Fed.  Caa.  No.  5J(>7; 
Texas  v.  Lewis  (C.  G.  1$S2)  12  Fed.  L 

In  a  suit  in  equity  to  determine  tho 
ownership  of  a  bond  and  mortgage*  tho^ 
mortgagor  is  not,  under  the  eireum- 
stances  of  the  case  in  controversy,  & 
necessary  party  defendant.  Ruckmaa. 
V.  Ruckman  (C.  C.  1880)  1  Fed.  587. 

The  officers  of  n  eoi-potation  are  not 
necessary  parties  to  a  suit  involving  the 
title    to   lands,    alleged    to   have    bee% 


Ch.2) 


THE  JUDICIAL  CODB 


§991 


fraudulently  conveyed  by  the  corpora- 
tion. National  Bank  of  Lyndon  ▼. 
Wells  River  Mfg.  Oo.  (C.  C.  1881)  7 
Fed.  750. 

In  an  action  claiming  the  rightful 
ownership  of  certain  shares  of  stock  in 
a  resident  corporation,  which  are  in  the 
name  of  nonresident  stockholders,  the 
corporation  is  an  essential  party.  Rog- 
ers V.  Van  Nortwick  (C.  O.  1891)  45 
Fed.  513. 

Where  a  bill  filed  against  a  stockhold- 
er in  a  corporation  shows  that  the  only 
question  involved  is  the  ownership  of 
the  stock  held  by  such  defendant,  the 
corporation  is  not  a  necessary  party. 
Higgins  V.  Baltimore  &  O.  R.  Co.  (C.  C. 
1900)  99  Fed.  640. 

Defendants,  who  were  joined  in  a  suit 
to  recover  an  interest  in  lands  only  as 
trustees  holding  the  paramount  title  in 
trust,  and  whose  title  as  such  was  not 
disputed,  held  not  indispensable  parties. 
Lawrence  v.  Southern  Pac  Co.  (C.  C. 
1908)  165  Fed.  241. 

Joinder  of  a  tenant  at  will  of  the 
same  citizenship  as  plaintiff  as  a  party 
in  ejectment  did  not  prevent  the  remov- 
al of  the  cause  otherwise  removable  to. 
the  federal  court  WaUin  v.  Reagan 
(C.  C.  1909)  171  Fed.  758. 

323. Suits    for   unfair   competi- 

tioiid^A  firm,  one  of  the  members  of 
which  was  a  citizen  and  resident  of 
Pennsylvania,  contracted  to  sell  to 
plaintiff,  a  New  York  corporation,  the 
right  to  use  a  trade-name,  the  firm, 
however,  retaining  title  until  payment 
of  $4,000  by  way  of  a  royalty,  which 
had  not  been  accomplished  at  the  time 
the  corporation  filed  a  bill  against  de- 
fendant, a  Pennsylvania  corporation, 
for  unfair  competition.  Held  that,  since 
the  interest  of  the  firm  was  real  and 
substantial,  there  was  no  sufficient  di- 
versity of  citizenship,  and  that  the  fed- 
eral court  had  no  jurisdiction.  A.  B. 
Andrews  Co.  v.  Puncture  Proof  Foot- 
wear Co.  (C.  C.  1909)  168  Fed.  762. 

324.  Suits  for  violation  of  Inter- 
state commerce  act^— A  terminal  or  belt 
railroad  company,  which  owns  and 
leases  tracks  and  switches  in  and 
around  a  city,  and  entirely  within  one 
state,  and  which  has  entered  into  a 
contract  with  the  several  roads  entering 
the  city,  under  which  its  property  is  en- 
tirely managed  and  operated  by  a  board 
of  managers  composed  of  a  member  se- 
lected by  each  of  such  roads,  who  pay 
a  fixed  rental  therefor,  is  a  proper, 
but  not  a  necessary,  party  to  a  suit 
against  such  roads  for  violating  the  in- 
terstate commerce  act  by  discriminating 
against  a  business  establishment  locat- 
ed on  its  lines,  and  its  joinder  in  such 
suit  does  not  deprive  a  federal  court 
of  jurisdiction.  Interstate  Stockyards 
Co.  V.  Indianapolis  U.  Ry.  Co.  (C.  C. 
1900)  99  Fed.  472. 

325.  — —  Vacation  of  decrees  or 
Indgments^— One  of  several  attaching 
creditors  joined  the  others  as  defend- 
ants in  a  suit  to  set  aside  certain  judg- 
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ments  obtained  against  the  debtor  by 
confession.  Held,  that  they  were  nec- 
essary parties  to  the  controversy  be- 
tween the  plaintiff  and  his  debtor.  Pol- 
lok  V.  Louchheim  (C.  C.  1883)  19  Fed. 
465. 

When  a  judgment  is  recovered  by  a 
bank  against  an  independent  school  dis- 
trict, and  the  latter  Issues  orders  for 
the  payment  thereof,  which  orders  the 
bank  transfers  to  a  third  person,  the 
transferee  claiming  to  be  the  owner,  the 
bank,  as  well  as  the  transferee,  is  a 
proper  party  defendant  to  a  bill  to  can- 
cel the  judgments.  Independent  Dis- 
trict of  Rock  Rapids  v.  Bank  of  Rock 
Rapids  (C.  C.  1891)  48  Fed.  2;  Same  v. 
Miller  (C.  C.  1891)  Id.  3. 

Complainants  filed  a  bill  in  a  federal 
court  against  a  corporation  of  the  same 
state  as  owner  of  a  patent  and  the  pat- 
entee, who  was  a  citizen  of  another 
state,  alleging  that  such  patentee  ob- 
tained a  decree  against  complainants  in 
the  same  court  adjudging  the  validity  of 
the  patent  and  enjoining  its  infringe- 
ment, that  complainants  thereafter  en- 
tered into  a  license  contract  with  de- 
fendant corporation,  giving  them  the 
right  to  manufacture  and  sell  under  the 
patent  for  a  fixed  term,  with  privilege 
of  renewal,  subject  to  the  reservation 
of  the  right  to  such  defendant  to  give 
notice  by  a  time  stated  that  it  did  not 
desire  to  renew,  which  notice  the  de- 
fendant had  given,  and  that,  when  the 
contract  was  signed,  complainants  were 
"orally  assured"  that  no  advantage 
would  be  taken  of  the  reservation.  The 
bill  prayed  that  the  decree  in  the  in- 
fringement suit  be  set  aside  or  suspend- 
ed, that  complainants'  right  to  a  re- 
newal of  the  license  contract  be  estab- 
lished, and  that  in  the  meantime  de- 
fendants be  enjoined  from  proceeding 
under  the  decree  or  bringing  suit  against 
complainants  for  infringement.  The 
bill  alleged  no  facts  which  would  sus- 
tain a  bill  of  review  in  the  patent  suit. 
Held,  that  the  court  was  without  juris- 
diction on  the  ground  of  diversity  of  cit- 
izenship; the  patentee  being  neither  a 
necessary  or  proper  party  to  such  con- 
troversy. Lefkowitz  v.  Foster  Hose 
Supporter  Co.  (C.  C.  1908)  161  Fed. 
367. 

326.  Persons  in  representative  or 
fiduciary  capacity  as  partieSd— The  citi- 
zenship of  parties  which  determines 
federal  jurisdiction  is  that  of  the  par- 
ties as  persons,  and  not  an  official  cit- 
izenship, acquired  in  a  representative 
capacity.  Davies  v.  Lathrop  (C.  C. 
1882)  12  Fed.  353,  20  Blatchf.  397; 
Wilson  V.  Smith  (C.  0.  1895)  66  Fed. 
81. 

The  jurisdiction  of  the  federal  court 
when  based  on  the  citizenship  of  the 
parties  depends  upon  the  citizenship  of 
the  parties  to  the  record  as  persons, 
and  not  of  those  whom  they  may  repre; 
sent  Brisenden  v.  Chamberlain  (C. 
C.  1892)  53  Fed.  307,  310. 

Where  plaintiffs  sued  as  individuals^ 
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and  the  courts  of  the  state  in  which  the 
suit  was  brought  sustained  their  right 
to  maintain  their  suit  in  such  capacity, 
their  individual  citizenship  must  deter- 
mine the  right  of  a  defendant  to  remove 
the  cause,  notwithstanding  an  averment 
in  the  petition  for  removal  that  they 
sued  as  stockholders  of  a  corporation, 
and  that  the  recovery  they  sought  was 
in  the  sole  right  and  for  the  benefit  of 
such  corporation.  Dodd  v.  Louisville 
Bridge  Co.  (C.  C.  1904)  130  Fed.  186. 

327.  —  Agents  or  attorn eySd— The 
character  of  a  suit  brought  in  a  state 
court  of  Minnesota  by  a  citizen  of 
that  state  against  a  sheriff  for  tres- 
pass in  taking  possession  of  plaintiff's 
stock  of  goods  is  not  changed  for  pur- 
poses of  removal  by  the  justification  of 
the  sheriff  under  an  execution  in  favor 
of  an  Illinois  corporation  and  by  the  in- 
tervention of  that  corporation,  and  the 
sureties  on  the  indemnifying  bond  ad- 
mitted facts  pleaded  by  the  sheriff  in 
justification,  and  that  all  that  was  done 
by  him  was  done  as  their  agent  as  the 
sheriff  is  still  a  necessary  party  and 
the  fact  that  the  intervention  was  had 
under  a  Minnesota  statute  which  pro- 
vides that  in  such  a  suit  where  judg- 
ment goes  for  plaintiff  the  property  of 
the  interveners  must  first  be  exhausted 
on  execution  before  that  of  the  sheriff 
is  sold,  does  not  alter  the  case.  Thorn 
Wire  Hedge  Co.  v.  Fuller  (1887)  7  Sup. 
Ct.  1265,  122  U.  S.  535,  30  L.  Ed.  1235. 

An  agent  or  trustee,  appointed  by 
both  parties  to  a  sale  of  lands  to  hold 
the  deed,  purchase-money  notes,  and 
mortgage  securing  them  until  certain 
conditions  are  performed,-  is  a  neces- 
sary, and  not  a  merely  formal,  party  to 
a  suit  for  specific  performance  brought 
by  the  vendor  against  him  and  the  ven- 
dee, wherein  part  of  the  relief  sought 
is  a  decree  compelling  such  trustee  to 
record  the  deed  and  deliver  the  notes 
and  mortgage  in  accordance  with  the 
contract  Scoutt  v.  Keck  (1896)  73  Fed. 
900,  20  C.  C.  A.  103. 

Where  plaintiff's  declaration  in  an  ac- 
tion on  a  contract  in  a  state  court 
against  three  defendants  alleged  that 
the  defendant  which  made  the  contract 
in  its  own  name  acted  in  doing  so  as 
the  agent  for  its  codefendants,  who 
were  the  real  parties,  they  cannot  be 
treated  as  merely  nominal  or  unneces- 
sary parties  to  the  suit,  for  the  purpos- 
es of  the  jurisdiction  of  the  federal 
courts.  Patton  v.  Meadows  Co.  (C.  O. 
1909)  173  Fed.  224. 

The  rule  that  the  citizenship  of  an 
executor,  administrator,  guardian,  or 
receiver  is  looked  to  in  determining  fed- 
eral jurisdiction  does  not  apply  to  a 
mere  agent  or  trustee  whose  authority 
is  revocable  at  any  time,  and  who  has 
no  power  coupled  with  an  interest 
Bogue  V.  Chicago,  B.  &  Q.  R.  Co.  (D. 
C.  1912)  193  Fed.  728. 

328. Administrators   and   execu- 

torSd— The    personal   citizenship   of   an 
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administrator  or  executor  determines 
the  question  of  diverse  citizenship,  on 
which  federal  jurisdiction  depends. 
Neither  the  fact  that  the  representa- 
tive was  appointed  such  in  the  state  of 
which  the  opposite  party  is  a  citizen, 
nor  the  fact  that  the  beneficiary  whom 
the  representative  acts  for  may  be  a 
citizen  of  the  same  state,  affects  the 
question.  Childress  v.  Emory  (1823) 
8  Wheat.  642,  669,  5  L.  Ed.  705;  Rice 
V.  Houston  (1871)  13  Wall.  66,  67,  20 
L.  Ed.  484;  Blake  v.  McKim  (1880-) 
103  U.  S.  336,  26  L.  Ed.  563;  Dodge  v. 
Perkins  (C.  C.  1827)  Fed.  Cas.  No.  8,- 
954;  Carter  v.  Tread weU  (C.  C.  1843) 
Fed.  Cas.  No.  2,480;  Hartman  v.  Fish- 
beck  (C.  C.  1883)  18  Fed.  291;  McEl- 
murray  v.  Loomis  (C.  C.  1887)  31  Fed. 
395;  Bangs  v.  Loveridge  (C.  C.  1894) 
60  Fed.  963;  Wilson  v.  Hastings  Lum- 
ber Co.  (C.  C.  1900)  103  Fed.  801;  Mc- 
Duffie  V.  Montgomery  (C.  C.  1904)  128 
Fed.  105;  Lemon's  Adm'r  v.  Louisville 
&  N.  R.  Co.  (Ky.  1910)  125  S.  W.  701; 
Hill  V.  Hendorson  (1846)  14  [Miss.  (6 
Smedes  &  M.)  351;  (ieyer  v.  John  Han- 
cock Mut  Life  Ins.  Co.  (1871)  50  N.  H. 
224,  9  Am.  Rep.  185;  Miller  v.  Sunde 
(1890)  1  N.  D.  1,  44  N.  W.  301;  Middle- 
ton's  Ex'rs  V.  Middleton  (Pa,  1878)  7 
Wkly.  Notes  Cas.  144. 

An  administrator  suing  for  wrongful 
death  is  not  a  mere  nominal  party,  but 
the  real  party,  whose  citizenship,  and 
not  that  of  the  beneficiaries,  controls 
the  question  of  federal  jurisdiction. 
Cincinnati,  H.  &  D.  R,  Co.  v.  Thie- 
baud  (1900)  114  Fed.  918,  52  C.  C.  A. 
538;  Harper  v.  Norfolk  &  W.  R.  Co. 
(C.  C.  1887)  36  Fed.  102;  Popp  v.  Cin- 
cinnati, H.  &  D.  Ry.  Co.  (C.  C.  1899) 
96  Fed.  465;  Bishop  v.  Boston  &  M. 
R.  R.  (C.  C.  1902)  117  Fed.  771;  Holmes 
V.  Oregon  &  C.  R.  Co.  (D.  C.  1880)  5 
Fed.  75;  Laubscher  v.  Fay  (D.  C.  1912) 
197  Fed.  879. 

Where  a  nonresident  citizen  who  was 
a  coexecutor  of  an  estate  was  entitled 
to  sue  in  the  federal  courts  for  the 
benefit  of  the  estate,  the  fact  that  an- 
other executor  qualified  in  the  state  of 
the  situs  of  the  estate  did  not  preclude 
the  nonresident  executor  from  resorting 
to  the  federal  courts.  Monmouth  Inv. 
Co.  V.  Means  (1906)  151  Fed.  159,  80 
C.  C.  A.  527. 

A  federal  court  has  jurisdiction  of  a 
suit  by  a  legatee,  who  is  a  citizen  of  an- 
other state,  against  an  executor  to  es- 
tablish and  enforce  rights  under  the 
will.  Higgins  v.  Eaton  (1910)  183  Fed. 
388,  105  (3.  C.  A.  608,  reversing  decree 
(C.  C.  1910)  178  Fed.  153. 

The  fact  that  intestate  was  a  citizen 
of  another  state  will  not  give  the  ad- 
ministrator, who  is  a  citizen  of  the 
same  state  with  defendant,  the  right  to 
sue  in  the  federal  court.  Dodge  v.  Per- 
kins (C.  C.  1827)  Fed.  Cas.  No.  3,954. 

Where  the  will  of  the  deceased  owner 
of  lands,  sold  as  having  been  forfeited 
to  the  state,  vests  the  title  thereto  in 
his   executors   and    trustees,   who   are 
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dtizens  of  another  state,  the  latter  may 
bring  suit  to  set  aside  the  sale  in  a  fed- 
eral court  sitting  in  the  state  where  the 
lands  lie,  though  they  have  not  quali- 
fied in  that  state,  as  they  sue  in  their 
individual,  and  not  in  their  representa- 
tive, capacity.  De  Forest  v.  Thomp- 
son (C.  C.  1889)  40  Fed.  375. 

Under  the  Illinois  statute,  which  gives 
any  one  aggrieved  by  the  order  of  a 
probate  court  allowing  a  claim  the  right 
to  appeal,  as  construed  by  the  Supreme 
Court  of  the  state,  any  person  appeal- 
ing, other  than  the  administrator,  may 
prosecute  the  appeal  in  his  own  name. 
Held  that,|(where  the  claimant  was  the 
administrator,  and  an  administrator  pro 
tern,  was  appointed  by  the  probate 
court  to  represent  the  estate,  but  the 
claim  was  actually  contested  by  an  heir 
of  the  decedent,  who  appealed  from  an 
order  allowing  the  claim,  the  question  of 
diversity  of  citizenship  between  the  par- 
ties was  to  be  determined  upon  the  cit- 
izenship of  such  appellant,  and  not  up- 
on that  of  the  administrator  pro  tern. 
Schneider  t.  Eldredge  (C.  C.  1903)  125 
Fed.  638. 

A  state  statute  providing  that  a  non- 
resident cannot  act  as  administrator 
does  not  make  an  administrator  ap- 
pointed therein  a  citizen  of  the  state 
for  the  purpose  of  the  jurisdiction  of  a 
federal  court,  which  is  determined  by 
his  actual  citizenship.  McDuffie  v. 
Montgomery  (C.  C.  1904)  128  Fed.  105. 

329.  . —  Guardians,     next     friends, 
aJtd  curators.— The  citizenship  of  the  in- 
fant determines    the   jurisdiction,    and 
not  the  citizenship  of  the  guardian.    To- 
Jedo   Traction  Co.  v.  Cameron    (1905) 
137  Fed.    48,  69  C.  C.  A.  28;    Wool- 
ndge  V.  McKenna  (C.  C.  1881)  8  Fed. 
^;  I>odd  V.  Ghiselin  (C.  C.  1886)  27 
T^V^  405;      Wilcoxen  v.  Chicago,  B.  & 

T^'  Co.  (C.  C.  1902)  116  Fed.  444. 
.^^*^®    guardian,  and  not  the  ward,  is 
\  M  ^?*'*^   plaintiff,   so   far   as   federal 
JWsdiction  invoked  solely  on  the  ground 
V  ^^^^'^^     citizenship     is    conjcerned, 
^a^re  the  guardian  has,  under  the  state 
«^^8,  the  right  to  bring  the  suit  in  his 
^wn  name.     Mexican  (Jent.  R.   Co.  v. 
mcsa.i[i  (19P3)   23  Sup.  Ct.  211,  214, 
^   ^-   S.  429,  47  L.  Ed.  245. 
^/»^      <?itizenship  of  the  guardian  suing, 
/^d     ^"^^^t  that  of  his  ward,  is  the  test  of 
r?f^^.^^«tion.     In   re   McClean's   Estate 
^\-     ^—5-   1885)  26  Fed.  49. 

j^^^rcuit  Court  of  the  United  States 

^5^^^-^  Tisdiction  of  a  suit  by  the  guard- 

^    the  person  and  estate  of  an  in- 


bas 
ian 


tent,  the  guardian  residing  in 
^^  ^  ^-^  Dakota,  where  she  was  appoint- 
L^  ^^  compel  an  accounting  by  a  guard- 
got^^^^^st  appointed,  residing  in  Minne- 
t^.Cw^fc.  J^here  the  amount  involved  is  over 
iIbT^^S^-  Pulver  v.  Leonard  (C.  C.  1909) 
^  j^  -^^ed.  586. 

^Yt^^^^*  friend  conducting  a  suit  in  be- 
•^^^  ^>f  an  infant  is  not  a  party  to  the 
^      ^*i.,  and  his  citizenship  is  not  a  test 


of  the  jurisdiction  of  the  federal  courts. 
Blumenthal  v.  Craig  (1897)  81  Fed. 
820,  26  CrC.  A.  427;  Williams  v.  Ritch- 
ey  (C.  C.  1874)  Fed.  Cas.  No.  17,734; 
Ruckman  v.  Palisade  Land  Co.  (G.  C. 
1880)  1  Fed.  367;  Wiggins  v.  Bethun© 
(C.  C.  1886)  29  Fed.  51;  Voss  v.  Nei- 
neber  (C.  C.  1895)  68  Fed.  947. 

Where  the  curator  of  an  insane  per- 
son is  not,  by  virtue  of  his  appoint- 
ment, vested  with  the  title  to  his  ward's 
realty,  but  is  merely  a  custodian  of  the 
ward's  personal  property — as  under  the 
statutes  of  Missouri — and  actions  to 
recover  real  estate  must  be  brought  in 
the  name  of  the  ward,  or  in  his  name  by 
his  curator,  the  jurisdiction  of  a  federal 
court  in  such  an  action  is  to  be  deter- 
mined with  reference  to  the  citizenship 
of  the  insane  person,  and  not  that  of 
his  curator.  Stout  v.  Rigney  (1901  > 
107  Fed.  545,  46  C.  C.  A.  459. 

330.  —  Receivers.— It  is  only  where 
the  jurisdiction  of  the  federal  courts 
depends  upon  diverse  citizenship  that 
the  citizenship  of  a  receiver  of  an  in* 
corporated  party  is  material.  If  the  ju- 
risdiction is  asserted  on  any  other 
ground,  the  receiver  stands  upon  the 
same  footing  as  the  corporation  itself. 
Smith  V.  Rackliffe  (1898)  87  Fed. 
964,  31  C.  C.  A.  328,  judgment  affirmed 
Smith  V.  Reeves  (1900)  20  Sup.  Ct  919, 
44  L.  Ed.  1140. 

The  receiver  of  a  national  bank  is  a 
proper,  but  not  a  necessary,  party  to 
an  action  against  the  bank  pending  in  a 
state  court  at  the  time  of  his  appoint- 
ment, and  while  he  may  properly  be  ad- 
mitted as  a  party,  on  his  application,  to- 
defend  in  behalf  of  his  trust,  such  ad- 
mission does  not  give  him  the  right  to 
remove  the  cause  to  a  federal  court. 
The  right  of  removal  given  him  by  the 
federal  statutes  applies  only  to  cases 
where  he  is  the  necessary  party  to  the 
action.  Speckert  v.  German  Nat.  Bank 
(1899)   98  Fed.  151,  38  C.  C.  A.  682. 

Where  the  receiver  of  a  partnership 
was  a  citizen  of  another  state,  hia 
right  to  maintain  an  action  in  the  feder- 
al courts  for  diversity  of  citizenship  waa 
not  affected  by  the  fact  that  one  or 
more  of  the  members  of  the  firm  was  a 
citizen  of  the  state  in  which  the  action 
was  brought.  Coal  &  Iron  Ry.  Co.  v. 
Reherd  (1913)  204  Fed.  859,  123  C.  C. 
A.  155. 

An  independent  action  by  a  receiver 
of  a  state  court  against  a  nonresident 
defendant  to  recover  money  alleged  to 
be  due  the  estate  held  removable.  Por- 
ter V.  F.  M.  Davies  &  Co.  (1915)  223 
Fed.  4G5s  140  C.  C.  A.  11  (rehearing 
denied  [1915]  224  Fed.  451,  140  C.  C. 
A.  288);  Id.  ri915)  223  Fed.  1022,  13S 
C.  C.  A.  664. 

A  receiver  appointed  on  the  volunta- 
ry dissolution  of  a  bank,  suing  in  a  fed- 
eral court,  must  show  that  such  court 
could  have  taken  jurisdiction  as  be- 
tween defendants  and  the  bank.    Brad- 
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ford  V.  Jenks  (C.  0.  1840)  Fed.  Cas. 
No.  1,769. 

A  citizen  of  Massachusetts,  appointed 
a  receiver  of  an  Ohio  corporation  by 
the  United  States  court  in  the  latter 
state,  may  sue  in  said  court  for  the  re- 
covery of  the  assets  of  such  corpora- 
tion wrongfully  withheld.  Farlow  v. 
Lea  (C.  C.  1877)  Fed.  Cas.  No.  4,649. 

The  receiver  of  a  railroad  company, 
being  a  citizen  of  another  state,  may  re- 
move an  action  brought  against  him  in 
his  official  capacity  for  death  by  wrong- 
ful act,  though  the  railroad  company  is 
a  citizen  of  the  state  in  which  the  ac- 
tion is  brought.  Brisenden  v.  Cham- 
berlain (C.  C.  1892)  53  Fed.  307. 

Under  a  state  statute  which  empow- 
ers the  court  in  a  creditor's  suit  against 
an  insolvent  corporation  to  adjudge  the 
amount  payable  by  each  stockholder  un- 
der the  double  liability  provided  for  by 
the  statute,  and  to  appoint  a  receiver 
to  collect  the  same  with  authority  to 
maintain  suits  therefor  against  stock- 
holders in  other  jurisdictions,  such  a 
receiver  is  in  the  position  of  a  quasi  as- 
signee, representing  all  of  the  creditors, 
and  may  maintain  an  action  in  a  federal 
court  in  another  state,  and  his  own 
citizenship,  and  not  that  of  the  cred- 
itors, affords  the  test  of  jurisdiction. 
Irvine  v,  Bankard  (C.  C.  1910)  181 
Fed.  206. 

A  receiver  for  a  corporation,  appoint- 
ed by  a  state  court,  who  as  such  has 
recovered  a  judgment  in  his  own  state, 
may  maintain  an  action  thereon  in  an- 
other jurisdiction  as  a  judgment  cred- 
itor, and  his  description  of  himself  in 
his  pleading  as  receiver  may  be  treated 
as  surplusage.  McBride  v.  Oriental 
Bank  of  New  York  (D.  C.  1912)  200 
Fed.  895. 

331. Trustees.— Where  a  trustee 

is  a  party  to  an  action  in  a  federal 
court,  brought  under  the  diverse  citi- 
zenship clause  of  the  federal  constitu- 
tion, the  citizenship  of  the  trustee,  and 
not  that  of  the  beneficiaries  under  the 
trust,  determines  the  jurisdiction.  Sus- 
quehanna &  W.  V.  R.  &  Coal  Co.  V. 
Blatchford  (1870)  11  Wall.  172,  174.  20 
L.  Ed.  179;  Morris  v.  Lindauer  (1893) 
54  Fed.  23,  4  C.  C.  A.  162,  6  U.  S. 
App.  510;  Shipp  v.  Williams  (1894)  62 
Fed.  4,  10  C.  C.  A.  247;  Johnson  v. 
City  of  St  Louis  (1909)  172  Fed.  31, 
96  C.  C.  A.  617,  18  Ann.  Cas.  949; 
Glenn  v.  Walker  (C.  C.  1886)  27  Fed. 
577;  Griswold  v.  Bacheller  (C.  O. 
1896)  75  Fed.  470;  Dunn  v.  Waggoner 
(1832)  11  Tenn.  (3  Yerg.)  59. 

A  suit  to  foreclose  a  deed  of  trust  is 
properly  brought  in  the  name  of  the 
tnistee,  and  the  fact  that  the  bene- 
ficiary is  a  citizen  of  the  same  state  as 
the  grantor  does  not  defeat  the  juris- 
diction of  the  federal  court,  if  the  trus- 
tee is  a  citizen  of  a  different  state. 
Dodge  V.  Tulleys  (1892)  144  U.  S.  451, 
12  Sup.  Ct.  728,  36  L.  Ed.  501. 

A  testamentary  trustee,  or  a  special 
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guardian  appointed  under  a  state  stat- 
ute for  the  sale  of  infants'  land,  suing 
in  either  capacity,  is  not  a  mere  guard- 
ian ad  litem  or  next  friend;  and  the 
federal  courts  have  jurisdiction  of  a 
suit  brought  by  him  against  a  citizen  of 
a  state  other  than  his  own.  Penning- 
ton V.  Smith  (1897)  78  Fed.  399,  24 
C.  0.  A.  145,  reversing  decree  (C.  C. 
1896)  75  Fed.  157. 

A  trustee  in  a  mortgage  executed  by 
a  water  company,  claiming  the  right  by 
virtue  of  the  provisions  of  such  mort- 
gage to  collect  rentals  due  the  company, 
cannot  maintain  an  action  against  a 
city  to  recover  an  amount  alleged  to  be 
due  the  company  as  rentals  in  a  federal 
court,  where  the  company  and  city  are 
corporations  of  the  same  state;  his 
sole  right  to  maintain  such  an  action  be- 
ing as  assignee  of  the  contract  between 
the  city  and  company.  City  of  Eau 
Claire  v.  Payson  (1901)  107  Fed.  552, 
46  C.  C.  A.  466,  rehearing  denied 
(1901)  109  Fed.  676,  48  C.  C.  A.  608. 

A  citizen  of  one  state,  who  holds  the 
title  to  property  in  trust  for  others, 
may  maintain  an  action  for  damage  to 
it  against  the  citizens  of  another  state 
in  the  proper  federal  court,  without  re- 
gard to  the  citizenship  of  the  benefi- 
ciary. Johnson  v.  City  of  St.  Louis 
(1909)  172  Fed.  31,  96  C.  C.  A.  617, 18 
Ann.  Cas.  949. 

Where  a  citizen  of  Blinois  is  appoint- 
ed trustee  by  an  Indiana  court  of  prop- 
erty situated  in  the  latter  state,  the 
citizenship  of  such  person  for  the  pur- 
pose of  jurisdiction  is  not  affected  by 
such  appointment,  and  he  may  maintain 
an  action  in  a  federal  court  for  Indiana 
in  his  trust  capacity  for  damages  to 
such  property.  Shirk  v.  City  of  La 
Fayette  (C.  0.  1892)  52  Fed.  857. 

A  mortgagee  of  all  of  the  property  of 
a  street  railroad  company  as  trustee  for 
bondholders  has  a  right  of  action  in  eq- 
uity in  its  own  right  to  enjoin  a  city 
from  unlawfully  depriving  the  company 
of  its  franchise,  and  to  compel  the  com- 
pany to  comply  with  all  lawful  ordi- 
nances and  regulations  of  the  city  es- 
sential to  preserve  the  franchise,  and, 
where  it  is  a  citizen  of  another  state, 
may  maintain  a  suit  therefor  in  a  feder- 
al court  against  both  the  city  and  com- 
pany which  are  citizens  of  the  state  in 
which  the  suit  is  brought,  its  interest, 
while  in  some  respects  the  same  as 
that  of  the  company,  being  separate 
and  distinct  therefrom,  and  such  as  it 
has  the  right  to  protect  independently. 
Knickerbocker  Trust  Co.  v.  City  of  Kal- 
amazoo (C.  C.  1910)  182  Fed.  865. 

In  a  suit  by  a  bankrupt's  trustee,  ju- 
risdiction of  the  federal  court  depends 
on  the  citizenship  of  the  bankrupt,  and 
not  on  the  citizenship  of  the  trustee. 
Mayer  v.  Cohrs  (C.  C.  1911)  188  Fed. 
443. 

The  citizenship  of  the  cestui  is  not  a 
factor  to  give  federal  courts  jurisdic- 
tion, where  the  trustee  and  the  ad- 
verse party  are  citizens  of  the  same 


Ch.2) 


THB  JUDICIAL  GODB 


991 


state.     Goodnow  v.  Oakley   (1886)   68 
Iowa.  25,  25  N.  W.  912. 

Trustees,  being  defendants  in  whom 
the  legal  title  is  vested,  are  parties  in 
interest  so  as  to  oust  the  federal  courts 
of  jurisdiction,  in  cases  where  the  trus- 
tees reside  in  the  same  state  with  thje 
complainants,  but  the  beneficiaries  in 
another  state.  Dunn  v.  Wagoner 
(1832)  11  Tenn.  (3  Yerg.)  69. 

A  citizen  of  New  York  brought  suit, 
in  a  court  of  this  state,  as  trustee  of  a 
married  woman  who  was  a  citizen  of 
this  state,  against  a  citizen  of  Illinois, 
to  recover  a  debt  alleged  to  be  due  to 
plaintiff  in  his  capacity  of  trustee. 
Held,  that  an  application  by  defendant, 
for  a  removal  of  the  cause  into  the 
United  States  court  for  the  district  of 
Wisconsin  was  properly  denied.  Mead 
Y.  Walker  (1859)  15  Wis.  499. 

332.  Interveners  and  substituted  par- 
ties.—Where  jurisdiction  is  acquired  by 
the  federal  court  solely  by  reason  of 
citizenship,  the  court  will  allow  third 
persons  to  intervene,  if  necessary  to 
protect  their  rights,  without  regard  to 
their  citizenship.  Lilienthal  v.  McCor- 
mick  (1902)  117  Fed.  89,  64  C.  C.  A. 
475;  Alsop  v.  Conway  (1911)  188  Fed. 
688,  110  0.  C.  A.  366  (writ  of  certio- 
rari denied  [1911]  32  Sup.  Ct  523,  223 
U.  S.  720,  56  L.  Ed.  629) ;  Fraser  v. 
Cole  (C.  C.  A.  1914)  214  Fed.  556; 
Conwell  V.  White  Water  Val.  Canal  Ca. 
(C.  C.  1868)  Fed.  Cas.  No.  3,148;  Bel- 
mont Nail  Co.  V.  Columbia  Iron  & 
Steel  Co.  (C.  C.  1891)  46  Fed.  336; 
Henderson  v.  Goode  (C.  C.  1892)  49 
Fed.  887;  Clarke  v.  Eureka  County 
Bank  (C.  C.  1902)  116  Fed.  534;  King 
Y.  Davis  (C.  C.  1903)  137  Fed.  198 
(judgment  affirmed  Blankenship  v.  King 
[1906]  157  Fed.  676,  85  C.  C.  A.  348)  y 
Cole  V.  Philadelphia  &  E.  Ry.  Co. 
(C.  C.  1905)  140  Fed.  944  (decree  re- 
versed Kreider  v.  Cole  [1907]  149  Fed. 
647,  79  C.  C.  A.  339). 

An  intervener,  coming  into  a  cause  in 
t  state  court  solely  to  protect  himself 
against  a  liability  to  indemnify  the  de- 
fendant, can  confer  no  jurisdiction  on 
the  federal  court  that  the  original  de- 
fendant could  not  confer.  Rouse  y. 
Letcher  (1895)  156  U.  S.  47,  15  Sup. 
Ct  266,  39  L.  Ed.  341;  Olds  Wagon 
Works  V.  Benedict  (1895)  67  Fed.  1, 
14  C.  C.  A.  285;  Farmers'  &  Mer- 
chants' Nat.  Bank  v.  Schuster  (1898) 
86  Fed.  161,  29  C.  C.  A.  649;  Ex  parte 
Girard  (C.  C.  1858)  Fed.  Cas.  No. 
5,457;  Ex  parte  Turner  (C.  C.  1858) 
Fed.  (3as.  No.  14,245;  Burdick  v.  Peter- 
son (C.  C.  1880)  6  Fed.  840,  2  Mc- 
Crary,  135;  Brorison  v.  St  Croix  Lum- 
ber Co.  (C.  C.  1888)  35  Fed.  634;  Da- 
vies  V.  Wells  (C.  C.  1904)  134  Fed.  - 
139;  Hebert  v.  Lefevre  (1879)  31  La. 
Ann.  363;  Baltimore  &  O.  Tel.  Co.  v. 
Morgan's  Louisiana  &  T.  R.  &  S.  S.  Co. 
(1885)  37  La.  Ann.  883;  Gudger  v. 
Western  N.  C.  B.  Co.  (1882)  87  N.  0. 
325. 


A  party  substituted  for  another  in  a 
suit  is  subject  to  all  the  disabilities  of 
him  whose  place  he  takes.  Houston  & 
T.  C.  Ry.  Co.  V.  Shirley  (1884)  111  U. 
S.  368,  4  Sup.  Ct  472,  28  L.  Ed. 
455;  Jefferson  v.  Driver  (1886)  117  U. 
S.  272,  6  Sup.  Ct  729,  29  L.  Ed. 
897;  Bumham  v.  First  Nat  Bank 
(1892)  53  Fed.  163,  3  C.  C.  A.  486,  10 
U.  S.  App.  485;  Shirley  v.  Waco  Top. 
R.  Co.  (C.  C.  1882)  13  Fed.  705,  4 
Woods,  411;  Richmond  &  D.  R.  Co.  v. 
Findley  (C.  C.  1887)  32  Fed.  641;  How- 
ard V.  Stewart  (1892)  34  Neb.  765,  52 
N.  W.  714. 

The  attorney  general  may  intervene 
for  the  United  States  and  adduce  proofs 
in  a  suit  to  fix  boundaries  between 
states  without  making  them  a  party  in 
the  technical  sense  of  the  term.  Flor- 
ida V.  Georgia  (1854)  17  How.  478,  491, 
15  L.  Ed.  18L 

Where  the  jurisdiction  of  a  United 
States  court  has  completely  attached  in 
ejectment  against  a  tenant  in  posses- 
sion by  a  citizen  of  another  state,  it  is 
not  affected  by  the  substitution  of  the 
landlord  for  such  tenant  as  defend- 
ant Hardenbergh  v.  Ray  (1894)  151 
U.  S.  112,  14  Sup.  Ct  305,  38  L.  Ed. 
93. 

In  a  suit  in  equity  in  a  federal  court 
by  one  who  has  established  his  title  in 
an  action  at  law  to  an  undivided  in- 
terest in  a  tract  of  land,  brought  in  his 
own  behalf  alone  to  recover  his  share 
of  the  value  of  oil  alleged  to  have  been 
unlawfully  taken  from  the  land  by  de- 
fendant, where  the  only  ground  of  fed- 
eral jurisdiction  is  diversity  of  citizen- 
ship, tenants  in  common  with  co)u- 
plainant,  who  are  citizens  of  the  same 
state  as  defendant,  are  not  entitled  to 
intervene  as  complainants  for  the  re- 
covery of  their  shares  of  such  profits 
made  by  defendant  on  the  ground  that 
there  is  a  fund  in  court  in  which  they 
are  interested;  nor  are  they  given  the 
right  to  intervene  for  such  purpose  by 
the  fact  that  a  receiver  has  been  ap- 
pointed, on  application  of  the  complain- 
ant, to  take  charge  of  and  operate  oil 
wells  on  the  land  pending  the  suit 
Where  the  complainant  in  such  suit  vol- 
untarily assents  to  the  unauthorized  in- 
tervention of  his  cotenants,  and  to  the 
rendition  of  a  joint  judgment  in  favor 
of  himself  and  such  interveners,  he  can- 
not be  relieved  from  the  consequences 
of  such  association,  and  the  entire  suit 
fails  for  want  of  jurisdiction.  Forest 
Oil  Co.  V.  Crawford  (1900)  101  Fed. 
849,  42  C.  C.  A.  64. 

The  federal  court  cannot  entertain 
a  bill  of  revivor  where  the  parties  are 
citizens  of  the  same  state,  though  the 
original  parties  were  citizens  of  differ- 
ent states.  Clarke  v.  Matbewson  (C. 
C.  1835)  Fed.  Cas*.  No.  2,857. 

A  person  having  an  interest,  though 
not  a  party  to  the  suit,  may  intervene 
to  assert  his  rights,  without  reference, 
to  the  citizenship  of  the  parties.     Os- 
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born  V.  Michigan  Air  Line  R.  Co.   (C. 
C.  1S79)   Fed.  Cas.  No.  10,594. 

Diverse  citizenship  between  the  orig- 
inal parties  will  not  give  jurisdiction 
of  a  controversy  between  an  intervener 
and  defendant,  citizens  of  tne  same 
state,  where  the  property  in  contro- 
versy is  not  drawn  into  the  court's  pos- 
session. United  Electric  Securities  Co. 
V.  Louisiana  Electric  Light  Co.  (C.  C. 
1895)   68  Fed.  673. 

After  the  dissolution  of  a  corpora- 
tion, and  the  appointment  of  a  receiver, 
a  foreign  corporation  commenced  suit 
in  a  state  court  to  have  funds  in  the 
hands  of  a  trustee  of  the  dissolved 
corporation  applied  on  a  judgment  own- 
ed by  it  The  receiver  filed  an  inter- 
vening petition,  asking  to  be  made  de- 
fendant. Held,  that  he  and  plaintiff 
were  the  only  real  parties,  and  hence 
he  could  remove  the  case  to  the  federal 
court.  American  Nat.  Bank  of  Denver 
V.  National  Benefit  &  Casualty  Co.  (C. 
C.  1895)  70  Fed.  420. 

The  federal  court  cannot  take  juris- 
diction of  an  intervention  in  a  merely 
personal  action,  in  which  no  fund  has 
come  into  the  possession  of  the  court, 
by  one  who  is  a  citizen  of  the  same 
state  as  the  party  against  whom  his 
complaint  is  directed.  Seligman  t. 
City  of  Santa  Rosa  (C.  C.  1897)  81 
Fed.  524. 

Where  ejectment  was  brought  in  a 
federal  court  in  which  the  requisite  di- 
versity of  citizenship  appeared,  and, 
after  judgment  against  a  tenant  of  a 
part  of  the  tract,  his  landlord,  who  was 
not  a  party  to  the  suit,  appeared  and 
sought  to  have  the  judgment  opened, 
the  fact  that  such  landlord  is  of  the 
same  citizenship  as*  plaintiff  would  not 
oust  the  court  of  jurisdiction.  King  v. 
Davis  (C.  C.  1903)  137  Fed.  198,  judg- 
ment affirmed  Blankenship  v.  King 
(1906)  157  Fed.  676,  85  C.  C.  A.  348. 

The  lessee  under  a  long-term  lease  of 
a  railroad  assuming  all  the  lessor's  ob- 
ligations is  the  real  party  to  a  suit  to 
compel  the  lessor  to  grant  switch  con- 
nections in  accordance  with  a  stipula- 
tion in  its  grant  of  right  of  way,  and  is 
entitled  to  intervene.  Chase  v.  Beech 
Creek  R.  Co.  (C.  C.  190G)  144  Fed. 
571. 

The  bringing  in  of  a  new  party  in  a 
suit  in  a  federal  court  by  cross-bill  or 
otherwise  when  the  presence  of  such 
party  as  an  original  defendant  would 
have  defeated  federal  jurisdiction,  vio- 
lates both  the  constitutional  and  statu- 
tory requirement  as  to  diverse  citizen- 
ship, and  the  court  is  without  jurisdic- 
tion to  entertain  a  cross-bill  by  an  in- 
tervener who  could  not  have  been  made 
a  party  to  the  original  bill,  unless  such 
intervener  represents  an  interest  al- 
ready before  the  court  or  claims  an 
interest  in  property  of  which  the  court 
holds  possession.  Newton  v.  Gage  (C. 
C.  1907)  155  Fed.  598. 

A  federal  court  is  not  required  to 
permit  the  intervention  as  defendants  of 
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persons  not  necessary  parties,  whos 
presence  would  oust  the  court  of  juris 
diction.  Kaus  v.  American  Surety  C< 
of  New  York  (D.  C.  1912)  199  Fe< 
972. 

In  suit  to  set  aside  fraudulent  tram 
fer  in  which  fraudulent  grantor's  tnu 
tee  in  bankruptcy,  a  citizen  of  the  sam 
state  as  defendants,  intervened  hel 
that  there  was  no  diversity  of  citizei 
ship  making  the  cause  removable.  Ca« 
ey  V.  Baker  (D.  C.  1914)  212  Fed.  24' 

333. Personal    represcntatlves.- 

Where  the  jurisdiction  of  the  feden 
courts  on  the  ground  of  diversity  c 
citizenship  has  once  attached,  the  deat 
"of  one  of  the  parties  will  not  depriv 
them  of  jurisdiction,  and  hence,  whei 
the  plaintiff  in  ejectment  died  after  ol 
taining  judgment,  the  federal  court 
have  jurisdiction  of  a  suit  by  defenc 
ants  to  restrain  execution  thereoi 
even  though  the  personal  representa 
tive  of  plaintiff  is  a  citizen  of  the  sam 
state  of  which  defendants  are  citizen! 
Dunn  V.  Clarke  (1834)  8  Pet  1,  l 
8  L.  Ed.  845. 

Congress  manifestly  treats  the  re 
vival  of  a  suit  under  this*  section  by  c 
against  the  representatives  of  the  d< 
ceased  party  as  a  matter  of  right  an 
as  a  mere  continuance  of  the  origin? 
suit  without  any  distinction  as  to  th 
citizenship  of  the  representative,  whetl 
er  he  belongs  to  the  sume  state  wher 
the  cause  is  then  pending  or  to  anothe 
state.  Clarke  v.  Mathewson  (1838)  1 
Pet.  164,  172,  9  L.  Ed.  1041. 

Substitution  of  an  administrator  ha\ 
ing  diverse  citizenship  does  not  make 
case  removable,  if  it  were  not  remova 
ble  when  commenced.  Grand  Trun 
Ry.  Co.  V.  Twitchell  (1894)  59  Fe( 
727,  8  C.  C.  A.  237. 

Where,  after  a  bill  by  two  plaintiffi 
making  proper  allegations  of  divers 
citizenship,  la  prepared,  one  of  th 
plaintiffs  dies  before  it  is  filed,  an 
the  interest  of  the  remaining  plainti 
is  sufficient  foundation  for  the  suit,  stic 
remaining  plaintiff  is  the  only  plaintif 
and  the  federal  court  has  jurisdictioi 
and  does  not  lose  it  by  the  subsequei 
intervention  of  the  executrix  of  the  d< 
ceased  plaintiff,  whatever  her  citizei 
ship.      Society   of   Shakers   v.    Watso 

(1895)  68  Fed.  730,  15  C.  C.  A.  63! 
motion    to    file    bill    of    review    denie 

(1896)  77  Fed.  512,  23  C.  C.  A.  263. 
Where   the   United  States   court  a< 

quired  jurisdiction  of  a  suit  by  an  ei 
ecutor  against  his-  coexecutor  to  pn 
vent  the  latter  from  injuring  the  asset 
of  the  estate,  no  subsequent  change  i 
the  personnel  of  the  .executors  of  ti 
estate  and  the  substitution  of  an  a( 
ministrator  with  the  will  annexed  couJ 
oust  such  jurisdiction.  Monmouth  In 
Co.  V.  Means  (1906)  151  Fed  159,  J 
C.  C.  A.  527. 

The  fact  that  the  administrator  of  tl 
deceased  plaintiff  in  a  cause  revived  i 
the  federal  court  under  the  local  la 
ifl  a  citizen  of  the  same  state  with  d< 
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fendant  will  not  oust  the  court  of  ju- 
risdiction. Hatfield  v.  Bushnell  (C.  0. 
1849)  Fed.  Cas.  No.  6,211. 

An  action  in  a  federal  court  in  New 
York  may  be  maintained  on  a  joint  and 
several  bond  to  the  United  Statea, 
againbt  those  of  the  obligors  who  are 
liying,  and  against  the  administrators  or 
executors  of  those  who  are  dead.  U. 
S.  V.  Lawrence  (C.  C.  1877)  Fed.  Cas. 
No.  15,574. 

Jurisdiction  of  the  action  having  once 
Tested  in  the  court,  it  continues  and 
may  be  exercised,  notwithstanding  the 
administrator  may  be  a  citizen  of  the 
same  state  with  the  defendant.  The  ad- 
ministrator is  not  to  be  considered  as 
an  original  party  to  the  action  for  the 
purpose  of  this  or  any  other  question; 
but  he  enters  in  the  right  and  merely  as 
the  representative  of  such  original  par- 
ty. Hatfield  v.  BushneU  (1840)  22  Vt 
e59. 

(D)  Pleadings,  record,  ohjeciiona,  and 
waiver 
334.  Necessity  of  allegations  or  show- 
ing by  record.— When  jurisdiction  de- 
pends on  diverse  citizenship,  such  cit- 
izenship, or  the  facts  which  in  legal 
intendment  constitute  it,  must  be  dis- 
tinctly and  positively  averred  in  the 
pleadings  or  appear  affirmatively  in  oth- 
er parts  of  the  record.  Emory  v. 
Greenough  (1797)  3  U.  S.  (3  Dall.) 
369,  370,  1  L.  Ed.  640;  Bingham  v. 
Cabot  (1798)  3  Dall.  382,  384,  1  L. 
Ed.  647;  Turner  v.  Enrille  (1799)  4 
DaU.  7,  8,  1  L.  Ed.  717;  Course  v. 
Stead  (1800)  4  U.  S.  (4  Dall.)  22,  1 
L.  Ed.  724;  Abercrombie  v.  Dupins 
(1803)  1  Cranch,  343,  2  U  Ed.  129; 
Sullivan  v.  Fulton  Steamboat  Co.  (1821) 
19  U.  S.  (6  Wheat.)  450,  451.  5  L.  Ed. 
302;  ConoUy  v.  Taylor  (1829)  27  U. 
S.  (2  Pet)  556,  7  L.  Ed.  518;  Brown 
V.  Keene  (1834)  33  U.  S.  112,  8  L.  Ed. 
885;  Jackson  v.  Ashton  (1834)  8  Pet 
148,  8  li.  Ed.  898;  Hornthall  v.  Keary 
(1869)  9  Wall.  560,  565,  19  L.  Ed.  560; 
Robertson  v.  Cease  (1878)  97  U.  S. 
646,  648,  24  L.  Ed.  1057;  Grace  v. 
American  Cent  Ins.  Co.  (1883)  109  U. 
S.  278,  3  Sup.  Ct  207.  211,  27  L.  Ed. 
982;  Continental  Life  Ins.  Co.  v. 
Rhoads  (1886)  119  U.  S.  237,  7  Sup. 
Ct  193,  30  L.  Ed.  380;  Peper  v.  For- 
dyce  (1885)  119  U.  S.  469,  7  Sup.  Ct 
287,  30  L.  Ed.  435  (reversing  decree 
Fordyce  v.  Peper  [C.  C.  18&3]  16  Fed. 
516);  Wolfe  v.  Hartford  life  &  An- 
miity  Ins.  Co.  (1893)  13  Sup.  Ct.  602, 
603,  148  U.  S.  389,  37  L.  Ed.  493; 
Southwestern  Telegraph  &  Telephone 
Co.  V.  Robinson  (1891)  48  Fed.  769,  1 
C.  C.  A  91;  Texas-  &  P.  Ry.  Co.  v. 
Rogers  (1893)  57  Fed.  378,  6  C.  C.  A. 
403;  Toledo  Traction  Co.  v.  Cameron 
(1905)  137  Fed.  48,  69  C.  C.  A.  28; 
International  Bank  &  Trust  Co.  v.  Scott 
(1908)  159  Fed.  58,  86  C.  C.  A.  248; 
Taylor  v.  Weir  (1909)  171  Fed.  636, 
96  C.  C.  A.  438  (reversing  judgment 
[C.  C.  19081  162  Fed.  585);  Davis  v. 
Davis  (1909)  174  Fed.  786,  98  C.  O.  A. 


494  (reversing  judgment  [C.  C.  1908] 
164  Fed.  281);  Atchison,  T.  &  S.  F. 
Ry.  Co.  V.  Frederickson  (1910)  177  Fed. 
206,  101  C.  C.  A.  376;  Catlett  v.  Pacific 
Ins.  Co.  (C.  C.  1826)  Fed.  Cas.  No. 
2,517;  Dodge  v.  Perkins  (C.  C.  1827) 
Fed.  Cas.  No.  3,954;  Leavitt  v.  Cowles 
(C.  C.  1841)  Fed.  Cas-.  No.  8,171; 
Bargh  v.  Page  (C.  C.  1845)  Fed.  Cas. 
No.  980;  Tunstall  v.  WortJiington  (C. 
C.  1853)  Fed.  Cas.  No.  14,239;  Mer- 
serole  v.  Union  Paper  Collar  Co.  (C.  C. 
1869)  Fed.  Cas.  No.  9,488;  Tracy  v. 
Morel  (C.  C.  1898)  88  Fed.  801; 
Lownsdale  v.  Gray's  Harbor  Boom  Co. 
(C.  C.  1902)  117  Fed.  983;  Cochran 
V.  Pittsburg,  S.  &  N.  R.  Co.  (C.  C. 
1907)  150  Fed.  682;  A.  R.  Barnes  & 
Co  V.  Berry  (C.  C.  1907)  156  Fed.  72; 
Loose  V.  Hartford  Pulp  Plaster  Corp. 
(C.  C.  1908)  159  Fed.  318;  Mayer  v. 
Cohrs  ^C.  C.  1911)  188  Fed.  443;  Shade 
V.  Northern  Pac.  R.  Co.  (D.  C.  1913) 
206  Fed.  353;  Pecos  &  N.  T.  Ry.  Co.  v. 
Rosenbloom  (Tex.  Civ.  App.  1911)  141 
S.  W.  175. 

Where  jurisdiction  depends  upon  the 
parties,  it  is  those  named  in  the  record, 
and  not  those  interested-  Gill  v.  Steb- 
bins  (C.  C.  1828)  Fed.  Cas.  No.  5,431; 
U.  S.  V.  Myers  (C.  C.  1836)  Fed.  Cas. 
No.  15,844;  Seccomb  v.  Wurster  (C. 
C.  1897)  83  Fed.  856;  In  re  Stutsman 
County,  N.  D.  (C.  C.  1898)  88  Fed. 
337;  Robb  v.  Parker  (1871)  3  S.  C. 
(3  Rich.)   60. 

A  motion  for  judgment  against  a 
marshal  who  collected,  by  execution, 
money  recovered  in  an  action  in  the 
federal  courts,  is  not  a  new  suit,  but  an 
incident  of  the  original  one  and  hence 
the  residence  of  the  parties  in  different 
states  need  not  be  averred  to  give  the 
court  jurisdiction.  Gwin  v.  Breedlove 
(1844)  3  How.  29,  35,  11  L.  Ed.  167. 

On  a  bill  brought  by  plaintiff  for  him- 
self and  an  others  who  may  be  inter- 
ested, the  citizenship  of  the  latter  need 
not  be  alleged.  Vallette  v.  Whitewa- 
ter Valley  Canal  Co.  (C.  C.  1847)  Fed. 
Cas-.  No.  16,820. 

A  bill  in  a  federal  court  to  restrain 
the  enforcement  of  a  judgment  ren- 
dered by  snch  court  in  ejectment  be- 
tween the  same  parties  on  account  of  an 
equitable  defense  unavailable  in  eject- 
ment need  not  allege  the  citizenship  of 
the  parties  to  give  the  court  jurisdic- 
tion. Johnson  v.  Christian  (1888)  8 
Sup.  Ct.  1135,  1136,  125  U.  S.  642,  31 
L.  Ed.  820. 

A  judgment  obtained  upon  a  note  in 
a  federal  court  is  not  a  nullity,  although 
the  record  fails*  to  show  diverse  citizen- 
ship of  the  parties;  and  it  is  there- 
fore not  subject  to  c(^lateral  attack 
upon  that  ground,  in  garnishment  pro- 
'ceedings  brought  to  enforce  collection 
thereof.  Cutler  v.  Huston  (1895)  15 
Sup.  Ct.  868,  871,  158  U.  S.  423.  39  L. 
Ed.  1040. 

The  judicial  competence  of  the  fed- 
eral court  does  not  depend  upon  the 
description  of  the  parties,  as*  belong- 
ing to  the  different  states,  but  upon  the 
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give  jurisdiction  to  a  federal  court,  such 
reason,  even  if  alleged,  will  not  cure 
the  omission.  Farni  v.  Tesson  (1861) 
66  U.  S.  (1  Black)  309,  17  L.  Ed.  67. 

Ttie  oitizenstiip  of  a  defendant  in 
ejectment,  residing  upon  the  land,  and 
intending  to  remain  permanently,  can- 
not be  alleged  as  of  another  state.  Bis- 
sell  v.  Horton  (C.  C.  1808)  Fed.  Cas. 
No.  1,448. 

A  record  held  not  to  sufficiently  show 
the  diverse  citizenship  of  the  parties  to 
confer  jurisdiction.  Timmons  v.  Ely- 
ton  Land  Co.  (1891)  11  Sup.  Ct  585, 
139  U.  S.  378,  35  L.  Ed.  195. 

There  is  nothing  in  the  language  of 
the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States  that  ren- 
ders the  bare  averment  of  residence  of 
the  parties  sufficient  to  make  out  a  pri- 
ma facie  case  of  jurisdiction,  the  pre- 
sumption being  that  the  cause  is  with- 
out the  jurisdiction  of  the  federal  court, 
unless  the  contrary  affirmatively  ap- 
pears. Robertson  v.  Cease  (1878)  97 
U.  S.  646,  24  L.  Ed.  1057. 

The  declaration  speaks  from  the  com- 
mencement of  the  action,  and  it  is  not 
necessary,  because  the  declaration  is 
filed  a  few  days  after  the  praecipe  for 
the  writ,  that  it  should  specifically  al- 
lege diverse  citizenship  at  the  date  of 
the  filing  of  the  praecipe.  Chicago  Lum- 
ber Co.  V.  Comstock  (1896)  71  Fed.  477, 
18  C.  C.  A.  207. 

Where  a  contract,  under  which  a  par- 
ty would  be  prevented,  from  want  of 
proper  citizenship,  from  suing  in  the 
federal  courts,  is  set  out  only  as  induce- 
ment to  a  subsequent  one  under  which 
he  would  not  be  so  prevented,  the  juris- 
diction of  such  courts  will  not  be  taken 
away  by  the  fact  that  the  old  contract 
was  set  forth  as  inducement  only  some- 
what indefinitely.  De  Sobry  v.  Nichol- 
son (1865)  70  U.  S.  (3  WaU.)  420,  18  L. 
Ed.   263. 

Where  a  federal  court's  jurisdiction 
depended  on  diversity  of  citizenship, 
and  plaintiff's  declaration  did  not  suffi- 
ciently aver  his  citizenship,  the  court 
was  bound  to  take  notice  thereof, 
though  no  objection  was  made  thereto. 
Crosby  v.  Cuba  R.  Co.  (C.  C.  1908)  158 
Fed.  144,  judgment  affirmed  Cuba  R. 
Co.  V.  Crosby  (1909)  170  Fed.  369,  95 
C.  C.  A.  539,  which  is  reversed  (1912) 
32  S.  Ct.  132,  222  U.  S.  473,  56  L.  Ed. 
274,  38  L.  R.  A.  (N.  S.)  40. 

336. Particular  allegations^In  a 

bill  in  equity  filed  in  the  federal  court 
for  the  Southern  district  of  New  York, 
one  of  plaintiffs  was  described  as  a  cit- 
izen of  Massachusetts,  and  others*  of 
plaintiffs  as  citizens  of  Connecticut  and 
Vermont,  and  defendants  were  described 
as  a  corporate  body,  incorporated  by 
the  laws  of  New  York  for  the  purpose 
of  navigating  by  steamboats  certain  wa- 
ters in  the  state  of  New  York.  Defend- 
ants demurred  to  the  bill,  and  a  decree 
dismissing  it  was  entered  pro  forma,  by 
consent,  and  an  appeal  was  taken  to  the 
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supreme  court  Held  that,  as  it  did 
not  appear  from  the  record  that  the 
court  below  had  jurisdiction,  the  respec- 
tive parties  not  being  described  as  citi- 
zens* of  different  states,  the  decree  dis- 
missing the  bill  should  be  affirmed.  Sul- 
livan V.  Fulton  Steamboat  Co.  (1821) 
19  U.  S.  (6  Wheat)  450,  5  L.  Ed.  302. 

An  allegation  that  defendant  is  "a  cit- 
izen or  a  resident"  of  a  certain  state 
is  insuflScient  to  confer  jurisdiction 
since,  consistently  with  such  averments, 
he  may  be  either.  Brown  v.  Keene 
(1834)  33  U.  S.  (8  Pet)  112,  8  K  Ed. 
885;  Jackson  v.  Ashton  (1834)  S3  U.  S. 
(8  Pet)  148,  8  L.  Ed.  898. 

A  bill  describing  plaintiff  as  a  citizen 
of  Illinois,  and  three  defendants  as  citi- 
zens of  Illinois,  and  one  defendant  as  a 
Commissioner  of  Internal  Revenue, 
without  averring  that  he  was  a  citizen 
of  any  state,  is  not  a  sufficient  averment 
of  citizenship  to  give  jurisdiction.  Ma- 
son V.  Rollins  (1871)  80  U.  S.  (13 
Wall.)  602,  20  L.  Ed.  527. 

A  bill  by  plaintiff  and  others,  note 
holders  of  a  bank,  against  the  bank's 
receiver  and  others  as  stockholders,  of- 
ficers, etc.,  alle^ng  that  complainant 
was  a  citizen  of  Virginia,  but  not  alleg- 
ing the  citizenship  of  his  cocom plain- 
ants  or  of  any  of  the  defendants  ^was 
insufficient  to  give  jurisdiction  on  the 
ground  of  the  citizenship  of  the  parties. 
Godfrey  v.  Terry  (1877)  97  U.  S.  171, 
174,  24  U  Ed.  944. 

Where  the  jurisdiction  of  the  United 
States  court  in  an  action  on  a  life  in- 
surance policy  depends  alone  on  the  citi- 
zenship of  the  parties,  a  declaration 
which  alleges  that  the  assured,  plain- 
tiff's intestate,  was  a*  citizen  of  Penn- 
sylvania, and  that  defendant  is  a  citi- 
zen of  Connecticut,  but  does  not  aUegre 
plaintiff's  own  citizenship,  is  not  suffi- 
cient to  show  the  jurisdiction  of  the 
court,  and  it  cannot  be  amended  on  ap- 
peal. Continental  Life  Ins.  Co.  v. 
Rhoads  (1886)  119  U.  S.  237,  7  Sup. 
Ct.  193,  30  L.  Ed.  380. 

An  averment  that  plaintiff  is  a  resi- 
dent of  the  state  of  Delaware  wiU  be 
regarded  by  an  appellate  court  as*  a 
sufficient  averment  of  citizenship  in  that 
state,  for  the  purpose  of  giving  jurisdic- 
tion to  a  federal  court,  where  the  un- 
contradicted testimony  shows  a  le^al 
domicile  therein,  and  that  any  absence 
from  the  state  was  without  intention  to 
abandon  such  domicile.  Sun  Printing  Sl 
Publishing  Ass'n  v.  Edwards  (1904)  24 
Sup.  Ct  696,  194  U.  S.  377,  48  L.  Ed. 
1027. 

An  allegation  in  a  petition  that  plain- 
tiff is  a  citizen  "of  said  county  of  Mon- 
roe, in  the  said  state  of  Michigan,** 
while  inexact  as  an  averment  of  citizen- 
ship of  the  state  of  Michigan  for  the 
purpose  of  showing  jurisdiction  in  a 
federal  court,  will  be  treated  as  suffi- 
cient, espedaiUy  in  an  appellate  court* 
when  it  has  been  so  construed  and  treat- 
ed by  both  court  and  counsel  in  the 
trial  court,  which  made  a  finding  of  the 
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fact  in  accordance  therewith.  Toledo 
Traction  Co.  v.  Cameron  (1905)  137 
Fed.  48.  69  C.  C.  A.  28. 

"Where,  in  an  action  in  which  federal 
jurisdiction  depended  solely  on  diversity 
of  citizenship,  there  was  nothing  in  the 
record  to  show  that  either  plaintiff  or 
defendant  was  a  citizen  of  any  state,  but 
the  complaint  alleged  that  plaintiffs 
were  residents  and  inhabitants'  of  Ken- 
tucky, but  did  not  state  the  residence 
of  the  defendants,  and  there  was  noth- 
ing to  show  the  domicile  of  the  parties, 
as  distinguished  from  residence,  juris- 
diction was  not  shown.  Newcomb  v. 
Bnrbank  (1910)  181  Fed.  334,  104  C. 
C.  A.  164. 

"Wliere  it  was*  alleged  that  plaintiffs 
-were  citizens  of  New  York  aud  New 
Jersey,  and  it  was  only  charged  that  de- 
fendant was  tax  assessor  of  Vernon 
parish,  La.,  diverse  citizenship  was  not 
alleged  by  positive  averment,  and  there- 
fore did  not  appear.  Asses-sor  of  Ver- 
non Parish,  La.,  v.  Gould  (C.  C.  A. 
1914)  210  Fed.  894. 

A  description  of  defendant  as  ''of  the 
town  and  county  of  W.,  in  the  Connecti- 
cnt  district,  ♦  ♦  ♦  a  citizen  of  the 
United  States,  and  sheriff  ef  said  W. 
county,"  is  equivalent  to  describing  him 
as  a  citizen  of  Connecticut  Duryee  v. 
Webb   (C.  C.  1810)   Fed.  Cas.  No.  4,- 

19a 

An  averment  in  the  introductory  part 
of  a  bin  that  "W.  S.,  of  the  city  of  Vir- 
ginia, state  of  Nevada,  and  a  citizen  of 
the  state  of  Nevada  bringsr  this  his  bill 
against  S.  A.  H.,  of  the  city  and  county 
of  San  Francisco,  state  of  California, 
and  a  citizen  of  the  state  of  California, 
♦  •  ♦  "  is  a  sufficient  averment  of  cit- 
izenship of  the  parties  to  give  the  Unit- 
ed States  court  jurisdiction.  Sharon 
V.  Hill  (C.  C.  1885)  23  Fed.  353. 

Plaintiff's  declaration  alleged  that  he 
was  a  resident  of  the  city  of  Dickson, 
in  the  state  of  Tennessee,  and  that  de- 
fendant was  a  corporation  organized 
under  and  by  virtue  of  the  laws  of  the 
state  of  New  Jersey.  Held  that,  while 
such  averment  sufficiently  alleged  de- 
fendant's citizenship  to  sustain  the  ju- 
risdiction of  the  federal  court,  the  al- 
legation of  plaintiff's  residence  was  not 
a  sufficient  allegation  of  citizenship. 
Crosby  v.  Cuba  11.  Co.  (C.  C.  1908)  158 
Fed.  144,  judgment  affirmed  Cuba  R. 
Co.  V.  Crosby  (1909)  170  Fed.  369,  95 
C.  C.  A.  539,  which  is  reversed  (1912) 
32  Sup.  Ct.  132,  222  U.  S.  473,  56  L. 
Ed.  274,  38  L.  R.  A.  (N.  S.)  40. 

Where  plaintiff's  declaration  filed  in 
a  federal  court  merely  alleged  that  he 
was  a  resident  of  D.,  in  Tennessee,  and 
he  testified  that  he  lived  "at  present 
in  Cuba,"  he  might  be  granted  leave 
after  verdict  to  take  depositions  to  es- 
tablish his  citizenship,  and  then  amend 
the  declaration  so  as  to  sufficiently  show 
diversity  of  citizenship  on  which  federal 
jurisdiction  depended.    Id. 

Allegation  that  plaintiff  was  a  resi- 
dent of  one  state  and  defendants  were 
citizens  of  another  held  insufficient  to 


show  diversity  of  citizenship  so  as  to 
confer  federal  jurisdiction.  McEldow- 
ney  v.  Card  (C.  C.  1911)  193  Fed.  475. 

In  an  action  by  a  contractor,  citizens 
of  states  other  than  Louisiana,  and 
against  a  Louisiana  school  board,  a  non- 
resident surety  on  the  contractor's  bond 
to  claimants'  .under  a  contract  for  the 
construction  of  a  school  building,  under 
Act  La.  No.  167  of  1912,  to  setUe  the 
claims  and  recover  the  balance,  the 
parties,  grouped  with  the  contractor  and 
surety  on  one  side  and  the  board  and 
the  claimants  on  the  other,  showed  suf- 
ficient diversity  of  citizenship  to  sus- 
tain federal  jurisdiction.  John  W.  Hood 
Co.  V.  Board  of  School  Directors  of 
Tangipahoa  Parish  (D.  C.  1914)  210 
Fed.  384. 

The  plaintiff,  in  an  action  on  a  judg- 
ment obtained  against  an  insurance  com- 
pany on  a  policy  in  the  United  States 
Court  in  Indian  Territory,  alleged  in  his 
petition  that  he  was  a  citizen  of  the 
United  States'  and  resided  in  Indian  Ter- 
ritory, and  that  defendant's  chief  office 
was  in  St.  Louis,  Mo.,  which  allegations 
were  admitted  by  defendant  Held,  that 
the  jurisdiction  of  the  United  States 
Court  in  Indian  Territory  over  the  par- 
ties was  thereby  shown.  Kahn  v.  Mer- 
cantile Town  Mut.  Ins.  Co.  (Mo.  App. 
1910)  130  S.  W.  492. 

337. Associations  and  copartner- 

shlpsw— An  averment  that  parties  reside 
or  that  a  firm  does  business,  in  a  par- 
ticular state,  or  that  a  firm  is'  "of  that 
slate,  is  not  sufficient  to  show  citizen- 
ship in  such  state.  Grace  v.  American 
Cent.  Ins.  Co.  (1883)  3  Sup.  Ct  207, 
211,  109  U.  S.  278,  27  L.  Ed.  932;  Co- 
lumbia Digger  Co.  v.  Rector  (D.  C. 
1914)  215  Fed.  618. 

A  declaration  stating  that  plain- 
tiff b'  are  "merchants  and  partners  trad- 
ing under  the  firm  and  by  the  name  and 
style  of  D.  &  Co.  of  Philadelphia,  in 
Pennsylvania,"  is  insufficient  to  give 
jurisdiction  to  the  court  Ross  v.  Duval 
(1830)  13  Pet  45.  61,  10  L.  Ed.  51. 

An  averment  that  the  plaintiffs  were 
a  firm  of  natural  persons,  associated 
for  the  purpose  of  carrying  on  the  bank- 
ing business  in  Omaha,  Nebraska  Terri- 
tory (which  place,  at  the  time  the  suit 
was  brought  was  remote  from  the  cen- 
ter of  trade  and  commerce),  and  had 
been,  for  a  period  of  18  months,  engaged 
in  that  business,  at  that  place,  is  equiv- 
alent to  saying  that  they  had  their  dom- 
icile there,  and  is  a  sufficient  averment 
of  their  citizenship  in  Nebraska.  U.  S. 
Exp.  Co.  V.  Kountze  (1809)  75  U.  S.  (8 
WaU.)  342,  19  L.  Ed.  457. 

An  allegation  that  plaintiff  is  a  joint- 
stock  company  organized  under  the  laws 
of  a  state  other  than  the  state  of  de- 
fendant, the  members  not  being  shown 
to  be  citizens  of  some  state  other  than 
the  state  of  defendant,  does  not  show 
that  the  federal  court  has  jurisdiction. 
Chapman  v.  Barney  (1889)  9  Sup.  Ct. 
426,  427,  129  U.  S.  677.  32  L.  Ed.  800 

The  citizenship  of  the  individual  mem- 
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bers  of  a  limited  partnership  assodation 
created  by  the  laws  of  IPennsylvania 
must  be  alleged  in  a  suit  by  that  as- 
sociation in  a  federal  court,  where  ju- 
risdiction depends  upon  diverse  citi- 
zenship of  the  parties.  Great  Southern 
Fireproof  Hotel  Co.  v.  Jones  (1900) 
20  Sup.  Ct.  690,  177  U.  S.  449,  44  L. 
Ed.  482,  reversing  judgment  Jones  v. 
Great  Southern  Fireproof  Hotel  Co. 
(1898)  86  Fed.  370,  30  C.  C.  A.  108. 

The  citizenship  of  the  individual  mem- 
bers of  the  board  of  trustees  of  the  Ohio 
State  University  did  not  sufficiently  ap- 
pear to  confer  jurisdiction  on  a  federal 
court  of  a  suit  against  the  board  from 
averments  that  while  not  an  Ohio  cor- 
poration the  Board  existed  as  an  organ- 
ized body  under  its  laws,  although  un- 
der the  state  constitution  no  person  can 
be  elected  or  appointed  to  any  office  in 
the  state  unless  he  is  a  citizen  of  the 
state.  Thomas  v.  Ohio  State  University 
Trustees  (1904)  25  Sup.  Ct.  24,  26, 
196  U.  S.  207,  49  L.  Ed.  160. 

The  jurisdiction  of  a  federal  court  on 
the  ground  of  diverse  dtizenship  over 
a  suit  between  a  citizen  of  Michigan 
and  the  Board  of  Trustees  of  the  Ohio 
State  University  would  sufficiently  ap- 
pear without  bringing  the  members  of 
the  Board  before  the  court  as  defend- 
ants, where  it  was  averred  that  it  ex- 
isted as  an  organized  body  under  the 
state  laws,  with  power  to  sue  and  be 
sued  and  that  each  member  was  a  dti- 
zen  of  the  state.  Thomas  v.  Ohio  State 
University  Trustees  (1904)  25  Sup. 
Ct.  24,  28,  195  U.  S.  207,  49  L.  Ed.  160. 

An  allegation  that  plaintiff  was  and 
is  **a  dtizen  of  the  state  of  Michigan," 
plaintiff  elsewhere  being  styled  a  "part- 
nership assodation  organized  and  ex- 
isting under  the  laws  of  the  state  of 
Michigan,"  in  the  absence  of  some  fur- 
ther averment  concerning  the  citizen- 
ship of  the  members  of  the  assodation, 
was  insufficient  to  establish  that  plain- 
tiff was  a  dtizen  of  the  state  of  Michi- 
gan for  the  pi^rposeb'  of  federal  juris- 
diction, unless  plaintiff  was  a  corpora- 
tion of  that  state.  Fred  Macey  Co.  v. 
Macey  (1905)  135  Fed.  725,  68  C.  C. 
A.  363. 

Wliere  diversity  of  dtizenship  was  the 
basis  of  federal  jurisdiction  in  a  suit 
to  restrain  defendant  from  prosecuting 
an  action  in  the  state  court,  and  a  bill 
alleged  that  complainant  was  a  "joint- 
stock  company"  duly  organized  and  ex- 
isting under  the  laws  of  the  state  of 
New  York  and  a  citizen  of  that  state, 
and  that  defendant  was  a  dtizen  of  Mis- 
souri, where  the  suit  was  brought,  ju- 
risdiction was  not  shown,  since  a  "joint- 
stock  company"  is  not  a  corporation  but 
a  partnership,  and  it  could  not  be  pre- 
sumed that  the  members  were  all  non- 
residents of  Missouri.  Rountree  y. 
Adams  Express  Co.  (1908)  165  Fed. 
152,  91  C.  C.  A.  186. 

An  allegation  that  defendant,  a  lioyds 
assodation,  was  an  "assodation,"  held 
Insuffident    to    show   dtizenship,    since 
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an  association,  which  is  not  a  corpora- 
tion, is  not  ^  citizen,  within  the  statutes 
regulating  federal  jurisdiction.  Rife  t. 
Lumber  Underwriters  (1913)  204  Fed. 
32,  122  C.  C.  A.  346. 

The  averment  that  complainant  is  a 
joint  stock  assodation,  formed  in  the 
state  of  New  York,  under  the  laws  of 
such  state,  neither  imports  that  it  is 
a  corporation  created  by  another  state, 
nor  that  its  members  are  dtizens  of  an- 
other state.  Dinsmore  v.  Philadelphia 
&  R.  R.  Co.  (C.  C.  1875)  Fed.  Cas.  No. 
3,921. 

A  partnership  cannot  sue  or  be  sned 
in  its  partnership  name  in  a  court  of 
the  United  States  without  alleging  the 
citizenship  of  its  individual  members. 
Adams  v.  May  (C.  0. 1886)  27  Fed.  907, 
908;  H.  L.  Bruett  &  Co.  v.  F.  C.  Austin 
Drainage  Excavator  Co.  (C.  O.  1909) 
174  Fed.  668. 

A  biU  filed  by  partners  who  are  citi- 
zens of  another  state,  suing  for  the 
benefit  of  the  firm,  and  s-etting  out  its 
constituent  members,  among  whom  is  a 
woman  who  is  alleged  to  have  succeed- 
ed to  the  interest  in  the  firm  of  her  de- 
ceased husband  individually  and  as 
guardian  of  certain  minor  children  is 
not  demurrable  because  it  does  not  set 
out  the  probate  proceedings  on  the  hus- 
band's- will,  the  manner  of  her  succes- 
sion to  the  partnership  interest  being 
a  matter  of  proof,  nor  because  it  does 
not  show  that  she  has  been  appointed 
guardian  for  the  minors  named  in  the 
state  in  which  the  suit  is  brought,  which 
is  not  required,  since  the  relief  sought 
is  in  behalf  of  the  partnership,  and  not 
of  the  minors  individually,  either  direct- 
ly or  through  their  guardian.  Haar- 
mann  v.  Lueders  (C.  C.  1901)  109  Fed. 
325. 

In  an  action  in  a  federal  court  on  a 
demand  assigned  to  plaintiff  by  a  part- 
nership, an  allegation  in  the  complaint 
that  each  and  all  of  the  members  of 
such  partnership  are  "dtizens  of  the 
state  of  Illinois  or  of  the  state  of  New 
York"  is  evasive  and  insuflBcient  as  an 
allegation  of  jurisdictional  facts.  Van 
Horn  V.  Kittitas  County  (C.  C.  1901) 
112  Fed.  1. 

Where  a  declaration  by  a  partnership 
organized  under  a  state  law  providing 
for  the  organization  of  limited  partner- 
ships in  joint-stock  corporations,  etc., 
alleged  that  plaintiff  was  such  a  part- 
nership, organized  as  stated,  having  its 
principal  place  of  business  in  K.,  and 
authorized  to  sue  and  be  sued  in  the 
name  of  Y.  Company,  Limited,  and  that 
each  and  every  member  and  partner 
of  such  as'sodation  was  a  dtizen  of 
Michigan,  such  allegation  sufficiently 
charged  the  dtizenship  of  the  parties 
comprising  the  firm  to  confer  jurisdic- 
tion; such  assodations  being  quasi  cor- 
porations. Derk  P.  Yonkerman  Co.  ▼. 
Charles  H.  Fuller's*  Advertising  Agency 
(C.  C.  1905)  135  Fed.  613. 

A  partnership  cannot  sue  or  be  sued 
in  its  partnership  name  in  a  federal 
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.  315:  Ward  v.  Blake  Manufg  Co. 
(1893)  56  Fed.  437,  5  C.  C.  A.  538; 
Knii^bt  V.  Dutcher  &  Moore  Dumber  Co. 
nmb)  136  Fed.  404,  69  C.  C.  A.  248 
f  rehearing  denied  [1905]  139  Fed.  1007, 
Tl  C.  C.  A.  684);  Forsyth  Mfg.  Co.  v. 
PotDam  Hooker  &  Co.  (1905)  139  Fed. 
1W7,  71  C.  C.  A.  684;  Atlantic  Coast 
Line  It.  Co.  v.  Whilden  (1912)  195 
F^d,  263.  115  C.  C.  A.  254;  Parker 
Wflshinjcton  Co.  v.  Cramer  (1912)  201 
Fed.  §78.  120  C.  C.  A.  216;  Chicago, 
F.  I.  &  P.  Ry.  Co.  y.  Stephens  (1914) 
21S  Fed.  535,  134  C.  C.  A.  263;  Loner- 
iran  T.  Illinois  Cent.  R.  Co.  (C.  C.  1893) 
55  Fed.  550;  Friable  v.  Chesapeake  & 
0,  Rj.  Co.  (C.  C.  1893)  57  Fed.  1. 

Aq  averment  that  defendant  is  a  for- 
eign corporation  created  by  the  laws  of 
another  atate  is  a  suflBcient  averment 
tbut  defendant  is  a  citizen  of  that  state. 
U.  S.  Express  Co.  v.  Kountze  Bros*, 
asm)  8  Wall.  342,  351,  19  D.  Ed.  457; 
Block  Y.  Standard  Distilling  &  Distrib- 
QtiDiT  Co-  (C.  C.  1899)  95  Fed.  978; 
De  Biasi  y.  Normandy  Water  Co.  (D. 
C.  11>15)  228  Fed.  234. 

To  give  the  federal  court  jurisdiction 
of  an  acdon  by  a  corporation  created 
fay  tbc^  laws  of  one  state  against  a 
ddzen  of  another  state  the  complaint 
must  Allege  that  all  its  members  are 
citizens  of  a  state  other  than  that 
^fasfda  defendant  resides.  Hope  Ins. 
Co.  V.  Boardman  (1809)  5  Cranch,  57, 
S  L.  Ed.  36;    Bank   of  Cumberland  v. 

%'ilHs  (C.  C.  1839)  Fed.  Cas.  No.  885. 

^Vhere  a  bill  filed  in  a  court  of  the 

United  Elates,  by  citizens  of  one  state 
MgAiast  an  incorporated  bank  of  another 
stAt&,  d(>e8  not  aver  that  the  corporators 
iif  the  bank  are  citizens  of  the  latter 
^Ute.  th^  court  has  no  jurisdiction  of 
the  cast\  Breithaupt  v.  Bank  of  Geor- 
ge f]S2S)  26  U.  S.  (1  Pet)  238,  7  L. 

-^  Corporation  created  by,  and  trans- 
^^B  business  in,  a  state,  is  to  be 
aeemed  an  inhabitant  of  the  state,  capa- 
ble of  being  treated  as  a  citizen  for  all 
P^^^^^OB  of  suing  and  being  sued;  and 
an  n^verment  of  the  facts  of  its  creation, 


and  the  place  of  transacting  business, 
is  sufficient  to  give  the  circuit  court  of 
the  United  States  jurisdiction.  Louis- 
viUe,  C.  &  C.  R.  Co.  v.  Letson  (1844) 
43  U.  S.  (2  How.)  497,  11  L.  Ed. -353. 

A  suit  in  which  the  declaration  de- 
scribes the  plaintiff  as*  a  citizen  of 
France,  and  the  defendant  as  "The 
Pennsylvania  Railroad  Company,"  with- 
out any  further  averment,  may  be  dis- 
missed, on  error,  for  want  of  jurisdic- 
tion upon  the  face  of  the  record,  though 
this  was  not  a  ground  of  exception. 
Piquignot  v.  Pennsylvania  R.  Co.  (1853) 
57  U.  S.  (16  How.)  104,  14  L.  Ed.  863. 

Where  the  declaration  avers  that  the 
plaintiff  is  a  citizen  of  Virginia,  an  al- 
legation that  "the  defendants-  are  a  body 
corporate,  by  the  act  of  the  general 
assembly  of  Maryland,"  is  a  sufficient 
averment  that  the  real  defendants  are 
citizens  of.  Marshall  v.  Baltimore  &  O. 
R.  Co.  (1853)  57  U.  S.  (16  How.)  314, 
14  L.  Ed.  953. 

Where  jurisdiction  is  slough t  on  the 
ground  of  diversity  of  citizenship,  one 
of  the  parties  being  a  foreign  corpora- 
tion, it  is  unnecessary  to  aver  the  citi- 
zenship of  the  corporators,  it  being 
conclusively  assumed,  for  the  purposes 
of  suit,  that  they  are  citizens  of  the 
jurisdiction  in  which  it  was  created. 
Cowles  V.  Mercer  County  (1868)  7  Wall. 
118,  121,  19  L.  Ed.  86.  But  see  Breit- 
haupt V.  Bank  of  Georgia  (1828)  1  Pet 
238,  240,  7  L.  Ed.  127. 

Averment  as  to  citizenship  of  a  corpo- 
ration necessary.  Piquignot  v.  Pennsyl- 
vania R.  Co.  (1853)  16  How.  104,  106, 
14  L.  Ed.  863;  Greeley  v.  Smith  (C.  C. 
1844)  Fed.  Cas.  No.  5,747.  But  see 
New  York  &  E.  R.  R.  v.  Shepard  (C.  C. 
1853)  Fed.  Cas.  No.  10,198. 

An  averment  that  the  corporation  was 
created  by  the  laws  of  the  state  and 
has  its  principal  place  of  business  there 
is  sufficient  when  admitted  by  demur- 
rer. Lafayette  Ins.  Co.  v.  French 
(1855)  18  How.  404,  405,  15  L.  Ed. 
451. 

An  allegation  that  a  company  was 
composed  of  citizens  of  the  state  held 
sufficient  to  give  the  federal  courts  ju- 
risdiction. Covington  Drawbridge  Co. 
V.  Shepherd  (1857)  20  How.  227,  232, 
16  L.  Ed.  896. 

In  an  action  by  a  state  against  a 
corporation,  an  averment  that  defend- 
ant is  a  body  politic  by  the  law  of  an- 
other state,  and  "doing  business  within 
it,"  is  not  sufficient  to  give  jurisdiction, 
but  it  must  be  alleged  that  defendant  is 
a  citizen  of  such  other  state.  Pennsyl- 
vania V.  Quicksilver  Min.  Co.  (1870) 
77  U.  S.  (10  Wall.)  553,  19  L.  Ed.  998. 

An  averment  that  defendant  is  a  cor- 
poration created  by  the  state  of  New 
York  located  in  Mississippi  and  doing 
business  there  is  not  an  averment  that 
it  is  a  citizen  of  Mississippi.  Germania 
F.  Ins.  Co.  V.  Francis  (1870)  11  Wall. 
210,  215,  20  L.  Ed.  77. 

Where  the  record  shows  that  the 
complainant  is  a  citizen  of  one  state, 
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and  the  respondents  are  stockholders 
of  a  bank  in  another  state,  their  citi- 
zenship not  appearing:,  and  the  bank 
not  being  a  party  to  the  suit,  held,  that 
the  citizenship  of  the  parties  is  not 
sufficiently  shown  to  give  the  United 
States  Court  jurisdiction.  Godfrey  y. 
Terry  (1877)  07  U.  S.  171,  24  L.  Ed. 
944. 

An  allegation  that  a  corporation  is 
doing  business  in  a  certain  state  does 
not  necessarily  import  that  it  was  cre- 
ated by  the  laws  of  that  state  and  was 
a  citizen  thereof.  Brock  v.  Northwest- 
ern Fuel  Co.  (1889)  9  Sup.  Ct.  552, 
553,  130  U.  S.  341.  32  L.  Ed.  905. 

An  allegation  of  a  complaint  admit- 
ted by  answer  that  "defendant  is  a 
domestic  corporation  duly  organized  and 
existing  under  the  laws  of  New  York, 
having  its  principal  office  for  the  trans- 
action of  business  in  the  northern  dis- 
trict of  New  York,"  sufficiently  avers 
that  the  corporation  is  a  citizen  of 
New  York,  for  the  purpose  of  giving 
jurisdiction  to  a  federal  court.  Sun 
Printing  &  Pub.  Asso.  v.  Edwards 
(1904)  24  Sup.  Ct.  696,  697,  194  U.  S. 
377,  48  L.  Ed.  1027. 

An  allegation  that  the  defendant,  the 
Board  of  Trustees  of  the  Ohio  State 
University,  was  a  citizen  of  and  dom- 
iciled in  that  state,  and  existed  under 
certain  statutes,  with  power  to  sue  and 
be  sued,  did  not  sufficiently  aver  that 
the  Board  was  an  Ohio  corporation 
within  the  jurisdictional  rule  of  the 
federal  courts  imputing  to  members  of 
a  corporation  citizenship  in  the  state 
creating  it,  where  the  highest  court  of 
the  state  had  construed  the  statute 
creating  the  Board  as  not  conferring 
corporate  powers  by  special  act  in  vio- 
lation of  a  constitutional  prohibition. 
Thomas  v.  Ohio  State  University  Trus- 
tees (1904)  25  Sup.  Ct.  24,  25,  195  U. 
S.  207,  49  L.  Ed.  160. 

An  averment  that  defendant  is  a  cor- 
poration "duly  established  by  law,  and 
having  its  principal  place  of  business 
in  Boston,  in  the  state  of  Massachu- 
setts," is  not  a  sufficient  statement  of 
its  citizenship  to  show  federal  juris- 
diction. New  York  &  N.  E.  R.  Co.  v. 
Hyde  (1803)  56  Fed.  188,  5  C.  C.  A. 
.461. 

In  a  suit  by  a  citizen  of  Texas,  an 
averment  that  defendant  is  a  corpora- 
tion operating  a  railway  in  Arkansas, 
and  having  an  agent  in  the  latter  state, 
is  not  sufficient  to  give  a  federal  court 
jurisdiction.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  Newcom  (1893)  56  Fed.  951,  6  C. 
C.  A.  172. 

An  averment,  in  a  suit  brought  by  a 
citizen  of  Louisiana,  that  defendant  is 
*'a  corporation  domiciled  and  doing  busi- 
ness in  this  city  [New  Orleans],  and  a 
citizen  of  New  Jersey,"  is  not  equiva- 
lent to  an  averment  that  it  is  a  corpo- 
ration organized  under  the  laws  of  New 
Jersey,  and  hence  is  insufficient  to  sup- 
port federal  jurisdiction.  American 
Sugar-Refining  Co.  v.  Johnson   (1893) 
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60  Fed.  503,  9  C.  C.  A.  110;  Same  ^ 
Tatum  (1893)  60  Fed.  614,  9  C.  C.  > 
121. 

In  the  absence  of  specific  objection  i 
allegation  that  a  defendant  in  an  acti< 
in  the  circuit  court  is  a  corporatio 
coupled  with  a  description  of  it  as  "( 
Canada,"  is  sufficient  to  give  jurisdi 
tion.    Grand  Trunk  Ry.  Co.  v.  Tennaj 

(1895)  66  Fed.  922,  14  C.  C.  A.  190. 
An   allegation   in   a   declaration  th 

the  plaintiff  complains  "of  the  C.  L.  C< 
who  is  a  citizen  of  the  state  of  Illinoi 
defendant  in  this  suit,"  is  a  suffide: 
allegation  of  the  citizenship  of  the  co 
poration,  without  alleging  that  it  wi 
incorporated  under  the  laws  of  IHinoi 
if  no  objection  is  taken  by  plea  in  abat 
ment  Chicago  Lumber  Co.  v.  Coi 
stock  (1896)  71  Fed.  477,  18  C.  C.  . 
207. 

An  averment  that  the  defendant  in  i 
action  is  an  association  of  persons  dv 
incorporated  under  the  laws  of  a  pa 
ticular  state  is  a  sufficient  allegation 
citizenship  for  the  purpose  of  giving  j 
risdiction  to  the  federal  courts.  Bi 
timore    &    O.    It    Co.    v.    McLaugh] 

(1896)  73  Fed.  519,  19  C.  C.  A.  551. 
The  description  of  complainant,  in  t 

title  of  a  bill  filed  by  a  resident  of  Te 
nessee,  as  "duly  incorporated  under  t 
laws  of  the  state  of  Kentucky,"  is 
sufficient  allegation  of  citizenship 
complainant  to  support  the  jurisdicti 
of  the  circuit  court  of  the  United  Stat< 
as  against  an  objection  raised  for  t 
first  time  on  appeal,  although  there 
no  direct  averment  in  the  bill  that  coi 
plainant  is  a  citizen  of  a  different  sta 
from  that  of  the  defendant.  Peopli 
Telephone  &  Telegraph  Co.  v.  Ea 
Tennessee  Tel.  Co.  (1900)  103  F< 
212,  43  C.  C.  A.  185. 

An  allegation  of  a  complaint  in 
action  against  a  corporation  that  t 
defendant  is  "a  corporation  organiz 
and  existing  under  the  laws  of  the  Un: 
ed  States"  is  sufficient  to  show  that  t 
defendant  is  a  corporation  of  the  Un 
ed  States  for  the  purpose  of  giving  j 
risdiction  to  the  federal  court  San 
F6  Pac.  R.  Co.  v.  Holmes  (1905)  1 
Fed.  66,  69,  68  C.  C.  A.  634,  affirm 
(1906)  26  Sup.  Ct  676,  202  U.  S.  42 
50  L.  Ed.  1094. 

A  pleading  averring  that  plaintiff's  a 
signor  was  a  corporation,  with  its  pri 
cipal  office  in  Florida,  and  that  defen 
ant  resided  in  Alabama,  insufficient 
shows  the  citizenship  of  the  assign 
and  of  defendant,  and  hence  is  insul 
cient  to  show  jurisdiction  in  the  fede 
al  court  on  the  ground  of  diverse  d 
zenship.  J.  J.  McCaskill  Co.  v.  Dicks 
(1908)  159  Fed.  704,  86  C.  C.  A.  51 

A  declaration  describing  defendant 
a  corporation  organized  under  the  la^ 
of  Pennsylvania  and  plaintiff  as  bet 
of  New  Jersey  did  not  sufficiently  alle 
diverse  citizenship  to  confer  jurisdi 
tion.  A  declaration  alleging  plaint 
was  a  corporation  organized  under  lai 
of  Pennsylvania  and  letters  of  adminj 
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tration  were  taken  out  by  plaintiff  in 
New  Jersey  was  insufficient  to  confer 
jurisdiction  on  ground  of  diverse  citi- 
zenship. Yeandle  v.  Pennsylvania  R. 
Co.  (1909)  169  Fed^  938,  95  C.  C.  A. 
282. 

Allegations  in  the  petition  in  an  ac- 
tion between  two  corporations  held  in- 
sufficient to  show  the  requisite  diversi- 
ty of  citizenship.  Farmers'  Oil  & 
Guano  Co.  v.  Duckworth  Co.  (1914)  217 
Fed.  362,  133  C.  C.  A.  278. 

In  action  by  citizen  of  Tennessee, 
declaration  alleging  that  defendant,  a 
railroad  company,  was  a  corporation 
existing  and  doing  business  in  Arkansas 
and  Tennessee,  held  not  to  show  diverse 
citizenship.  CShicago,  R.  I.  &  P.  Ry. 
Co.  V.  Stephens  (1914)  218  Fed.  535, 
134  C.  C.  A.  263. 

In  a  suit  by  a  national  bank,  an  alle- 
gation that  plaintiff  is  a  citizen  of  the 
state  of  Illinois,  and  located  and  resid- 
ing and  doing  business  in  the  city  of 
Chicago,  in  said  state,  and  that  defend- 
ant is  a  citizen  of  New  York,  is  suffi- 
cient to  give  jurisdiction  to  the  federal 
conrt  in  New  York.  Manufacturers' 
Nat.  Bank  v.  Baack  (C.  C.  1871)  Fed. 
Cas.  No.  9,052. 

The  citizenship  of  a  corporate  party 
need  not  appear  in  the  caption  of  the 
petition.  It  is  sufficient  when  the  facts 
are  averred  in  the  body  thereof.  Mex- 
ico Southern  Bank  v.  Reed  (C.  C.  1879) 
Fed.  Cas.  No.  9,514. 

An  allegation  that  plaintiff  is  a  New 
York  corporation,  and  that  defendants 
are  "residents"  of  California,  does  not 
show  diverse  citizenship.  Pacific  Pos- 
tal-Tel. Cable  Co.  v.  Irvine  (C.  C.  1892) 
49  Fed.  113. 

An  allegation  in  a  bill  that  defendant 
"claims  to  be"  a  corporation  organized 
under  the  laws  of  a  state  as  a  boom 
company,  coupled  with  a  denial  that  it 
has  the  rights  of  such  a  company,  is  not 
a  sufficient  allegation  that  defendant  is 
a  citizen  of  such  state  for  jurisdictional 
purposes.  Lownsdale  v.  Gray's  Harbor 
Boom  Co.  (C.  C.  1902)  117  Fed.  983. 

339.  Effect     of     admissions     in 

pleadings. — ^A  suit  by  Pennsylvania  and 
New  Jersey  corporations  against  a  New 
York  corporation  operating  a  street 
railway  system  in  the  city  of  New  York, 
the  bill  in  which  avers  an  unsatisfied 
indebtedness  due  each  complainant  from 
the  defendant,  substantially  involves  a 
controversy  between  citizens  of  differ- 
ent states,  although  the  defendant  ad- 
mits the  indebtedness  and  the  other  al- 
legations of  the  bill,  and  joins  with  the 
complainants  in  a  request  that  receivers 
be  appointed.  In  re  Reisenberg  (1908) 
28  Sup.  Ct  219,  223,  208  U.  S.  90,  52 
Lu  Ed.  403,  dismissing  petitions  Penn- 
sylvania Steel  Co.  V.  New  York  City  R. 
Co.  (C.  C.  1907)  157  Fed.  440. 

Where  the  answer  to  the  averment 
that  plaintiffs  are  "citizens  of  the  state 
of  W.,  and  residents  therein,"  only  puts 
in  issue  the  question  whether  the  plain- 
tiffs  "reside"  in  that  state,  the  aver- 


ment that  they  are  "citizens"  of  the 
state — the  essential  jurisdictional  fact 
— is  confessed.  Hoppenstedt  v.  Fuller 
(1895)  71  Fed.  99,  17  C.  C.  A.  623. 

Where,  on  the  refusal  of  trustees  to 
bring  an  action  against  a  citizen  of  the 
same  state,  the  cestui  que  trust,  a  citi- 
zen of  another  state,  brings  the  action 
in  a  federal  court,  joining. the  trustees 
as  defendants,  the  answer  of  the  trus- 
tees, admitting  all  the  allegations  of  the 
bill,  including  one  that  they  refuse  to 
sue,  does  not  show  that  they  are  no 
longer  antagonistic  to  complainant,  and 
thus  deprive  the  federal  court  of  ju- 
rifediction  of  the  action,  as  one  no  lon- 
ger between  citizens  of  different  states. 
Bowdoin  College  v.  Merritt  (C.  C. 
1894)  63  Fed.  213. 

340.  Effect  of  absence  of  Jurisdiction- 
al averments-— Where  diversity  of  citi- 
zenship is  not  positively  shown,  the 
judgment  will  be  reversed.  Continental 
Life  Ins.  Co.  v.  Rhoads  (1886)  119  U. 
S.  237,  7  Sup.  Ct  193,  30  L.  Ed.  380. 

Where  the  record  does  not  show  that 
the  court  had  jurisdiction  of  the  suit, 
which  depends  alone  on  the  citizenship 
of  the  party,  its  judgment  will  be  re- 
versed by  the  supreme  court  of  the 
United  States;  and  where  the  fault 
rests  alone  on  the  plaintiff,  whose  duty 
it  was  in  bringing  the  suit  to  make  the 
jurisdiction  appear,  the  reversal  will  be 
at  his  cost  in  that  court  If  the  citi- 
zenship of  a  defendant  was  in  fact  such, 
at  the  commencement  of  the  suit,  as  to 
give  the  court  jurisdiction,  it  will  be  in 
the  power  of  that  court,  when  the  case 
gets  back,  to  allow  the  necessary 
amendments  to  be  made,  and  then  pro- 
ceed to  trial.  Halstead  v.  Buster  (1886) 
119  U.  S.  341,  7  Sup.  Ct  276,  30  L.  Ed. 
462. 

A  cause  was  removed  from  a  state 
court  upon  a  record  which  failed  to 
show  complainant's  citizenship  at  the 
commencement  of  the  action,  and  was 
tried  without  objection  in  the  federal 
court  From  its  judgment  an  appeal 
was  taken  to  the  supreme  court  while 
Act  Feb.  25,  1889  (25  Stat  693),  was 
in  force.  This  act  gave  the  supreme 
court  appellate  jurisdiction  in  all  cases 
in  which  the  jurisdiction  of  the  circuit 
court  was  in  issue,  but  provided  that, 
when  the  judgment  or  decree  did  not 
exceed  $500,  only  the  jurisdictional 
question  should  be  reviewed.  Held,  that 
as  the  supreme  court  is  bound,  of  its 
own  motion,  to  take  notice  that  the  rec- 
ord fails  to  show  jurisdiction  of  the 
court  below^  it  could  not  dismiss  the 
appeal,  even  if  it  appeared  that  the 
amount  in  controversy  was  not  sufficient 
to  sustain  the  appellate  jurisdiction  un- 
der previous  statutes,  but  must  reverse 
the  decree,  with  directions  to  remand 
the  cause  to  the  state  court.  Mattingly 
V.  Northwestern  Virginia  R.  Co.  (1895) 
158  U.  S.  53,  15  Sup.  Ct  725,  39  L.  Ed. 
894. 

In  an  ancillary  action  to  enforce  a 
judgment  of  the  federal  court,  the  judg- 
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ment  was  conclusive  as  to  the  diversity 
of  citizenship  between  the  parties,  and 
not  open  to  impeachment  for  lack  of 
such  diversity.  New  Orleans  v.  Fisher 
(1901)  21  Sup.  Ct.  347,  352,  180  U.  S. 
185,  45  L.  Ed.  485. 

A  judgment  rendered  in  a  federal 
court  cannot  be  collaterally  attacked 
because  the  jurisdictional  averment  as 
to  the  citizenship  of  plaintiff  was  insuf- 
ficient. Rice  V.  Adler-Goldman  Com- 
mission Co.  (1895)  71  Fed.  151, 18  C.  0. 
A.  15. 

The  judgment  will  be  reversed  where 
the  declaration  failed  to  show  the  di- 
versity of  citizenship  necessary  to  give 
the  court  jurisdiction.  Houston  v.  Fil- 
er &  StoweU  Co.  (1900)  104  Fed.  163, 
43  C.  C.  A.  457. 

341.  Amendnient.F— See,  also,  as  to 
amendments,  §  1591,  post,  and  notes 
thereunder.  And  see  §  125ic,  post,  es- 
tablishing a  new  rule  as  to  amend- 
ments. 

A  defect  in  a  bill  in  a  federal  court 
which  fails  to  aver  the  citizenship  of  a 
party  may  be  cured  by  amendment 
Howard  v.  De  Cordova  (1900)  20  Sup. 
Ct.  817,  819,  177  U.  S.  609,  44  L.  Ed. 
908;  Springstead  v.  Crawfordsville 
State  Bank  (1913)  34  Sup.  Ct.  195,  231 
U.  S.  541.  58  L.  Ed.  354;  Swayne  & 
Hoyt  V.  Barsch  (1915)  226  Fed.  581; 
Kelsey  v.  Pennsylvania  R.  Co.  (C.  O. 
1877)  Fed.  Cas.  No.  7,679. 

It  should  appear  by  the  declaration 
or  bill  of  complaint,  in  an  action  or  suit 
against  a  corporation,  that  it  was  cre- 
ated by  the  state  in  which  the  adverse 
party  is  not  a  citizen;  but  a  defective 
averment  thereof  may  be  cured  by  sub- 
sequent pleadings.  U.  S.  v.  Gillis  (1877) 
95  U.  S.  407,  24  L.  Ed.  503. 

Failure  to  allege  citizenship  of  the 
original  payee  of  a  note  does  not  re- 
quire dismissal  of  an  action  brought  by 
the  assignee  in  a  federal  court  based  on 
diverse  citizenship  of  plaintiff  and  de- 
fendant; the  error  being  subject  to  cor- 
rection by  amendment.  Springstead  v. 
CrawfordsviUe  State  Bank  (1913)  34  S. 
Ct  195,  231  U.  S.  541,  58  L.  Ed.  354. 

Curing  by  amendment  in  a  federal 
court  a  failure  to  allege  citizenship  of 
the  original  payee  in  an  action  by  the 
assignee  of  a  note  is  not  objectionable, 
though  after  the  suit  was  begun  and 
before  amendment  the  jurisdictional 
amount  was  increased.  Springstead  v. 
Crawfordsville  State  Bank  (1913)  34  S. 
Ct  195,  231  U.  S.  541,  58  L.  Ed.  354. 

An  amendment  showing  diverse  citi- 
zenship cures  any  invalidity  in  a  previ- 
ous attachment,  arising  from  failure  of 
the  record  to  show  federal  jurisdiction. 
Bowden  v.  Burnham  (1894)  59  Fed.  752, 
8  C.  C.  A.  248. 

The  allowance  of  an  amendment  to  a 
declaration,  changing  an  allegation  as 
to  the  citizenship  of  the  plaintiff  to  con- 
form to  the  writ,  is  within  the  discre- 
tion of  the  court.  Pacific  Mut.  life  Ins. 
Co.  of  California  v.  Tompkins  (1900) 
101  Fed.  539.  41  O.  0.  A.  48a 
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Where  a  demurrer  to  a  declaration  in 
a  federal  court  was  sustained  because 
of  an  insufficient  averment  of  diversity 
of  citizenship  on  which  jurisdiction  de- 
pended, plaintiff  was  entitled  to  amend 
the  writ  to  show  diversity  of  citizen- 
ship according  to  the  fact  Stockwell  v, 
Boston  &  M.  R.  Co.  (C.  C.  1904)  131 
Fed.  153. 

The  failure  of  an  amended  bill  filed  is 
a  federal  court  to  allege  the  citizenship 
of  the  parties  at  the  time  the  suit  wai 
commenced,  as  well  as  at  the  time  the 
amended  bill  was  filed,  is  fatal  to  the 
jurisdiction  of  the  court  where  that  it 
dependent  on  diversity  of  citizenship, 
Cochran  v.  Pittsburg,  S.  &  N.  R.  Co. 
(C.  C.  1907)  150  Fed.  682. 

342.  —  Time  of  amendments— When 

declaration  failed  to  allege  diversity  ol 
citizenship,  held  that  amendment  woulc 
be  allowed  after  verdict  Atchison,  T.  A 
S.  F.  Ry.  Co.  V.  Gilliland  (1912)  19c 
Fed.  608,  113  C.  C.  A.  476;  Baglin  v 
Title  Guaranty  &  Surety  Co.  (C.  G 
1909)  166  Fed.  .356  Uudgment  afilrme^ 
Title  Guaranty  &  Surety  Co.  v.  Baglii 
[1909]  178  Fed.  682,  102  C.  C.  A.  182) 
McEldowney  v.  Card  (C.  0.  1911)  19c 
Fed.  475. 

Where  it  appears,  on  appeal  from  i 
United  States  court  that  such  court 
had  no  proper  jurisdiction  of  the  cause 
on  account  of  defective  allegations  ai 
to  the  citizenship  of  the  parties,  in  the 
petition  removing  the  cause  thereto 
the  supreme  court  cannot  grant  leave 
to  amend  such  petition,  so  as  to  give 
the  lower  court  jurisdiction.  Cameroi 
v.  Hodges  (1887)  127  U.  S.  822,  8  Sup 
Ct  1154,  32  L.  Ed.  132. 

A  defective  allegation  of  dtiBenahli 
may  be  corrected  on  appeal  by  consent 
of  parties.  In  the  absence  of  such  con- 
sent, judgment  will  be  reversed,  bui 
the  verdict  allowed  to  stand,  so  that  the 
amendment  may  be  made  in  the  court 
below,  if  justified  by  the  facts.  Pitch- 
burg  R.  Co.  V.  Nichols  (1898)  85  Fed, 
869,  29  C.  C.  A.  464. 

A  petition  which  avers  the  residence 
of  the  parties  only  cannot  be  amended 
on  appeal  so  as  to  show  citizenship; 
but  the  judgment  may  be  reversed,  an^ 
the  cause  remanded,  with  instructionc 
to  dismiss  the  suit,  unless,  by  propel 
amendment  below,  diverse  dtizenshii 
is  made  to  appear.  Preferred  Ace  Ins. 
Co.  V.  Barker  (1898)  88  Fed.  814,  32 
C.  C.  A.  124. 

Where  plaintiff  was  not  the  real  par- 
ty in  interest,  and  the  declaration  did 
not  show  the  real  party's  interest  oi 
citizenship,  permission  would  be  grant- 
ed to  amend  in  such  respects  within  10 
days.  Klein  v.  Title  Guaranty  &  Sure- 
ty Co.  (C.  C.  1909)  166  Fed.  365,  judg- 
ment affirmed  Title  Guaranty  &  Surety 
Co.  V.  Klein  (1909)  178  Fed.  689,  102 
C.  C.  A.  189,  29  L.  R.  A.  (N.  S.)  620. 

343.  ^—  Form  of  amendment  In  gen- 

eral^-Where  the  original  petition  in  an 
action  contains  the  requisite  aver  menu 
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.  ^Ve  a  federal  conrt  jurisdiction,  sucb 
^^^\vd\ction    is    not    lost    because    an 
^^^nded  petition  alleged  plaintiff's  citi- 
zenship in  the  present  tense  only.    Mex- 
ican Cent  Ry.  Co.  v.  Pinkney    (1893) 
13  Sup.  Ct  859,  862,  149  U.  S.  194,  37 
L.  Ed.  699;    Baltimore  &  O.  R.  Co.  v. 
McLaughUn  (1896)  73  Fed.  519,  19  C. 
C.   A.    551;     Toledo    Traction    Co.    v. 
Cameron  (1905)  137  Fed.  48.  69  C.  C. 
A.  28;  Campbell  v.  Johnson  (1909)  167 
Fed.  102,  92  C.  C.  A.  554. 

An   allegation    in    an    amended   com- 
plaint,  stating  "that  the  plaintiffs  are 
now,  and  at  all  the  times  hereinafter 
mentioned  were,  citizens'*  of  a  different 
state  from  that  of  the  defendants,  "and 
are  residents"  of  the  district  in  which 
the  suit  is  brought,  is  not  sufficient  to 
give   jurisdiction,   although,    under   the 
California  practice,  the  amended  com- 
plaint supersedes  the  original.    The  di- 
Tersity  of  citizenship  must  be  alleged  as 
existing  at  the  time  when  the  suit  was 
begun.     Laskey  v.   Newtown  Min.   Co. 
(C.  C.  1893)  56  Fed.  628. 

Where  the  complaint  in  an  action  in 
a  federal  court  in  which  jurisdiction  de- 
pended on  diversity  of  citizenship  fail- 
ed to  allege  plaintiff's  citizenship,  an 
amendment  to  cure  the  defect  and  show 
jurisdiction  must  allege  the  requisite 
citizenship,  not  only  at  the  time  it  is 
filed,  but  at  the  time  the  action  was 
commenced.  Sanbo  v.  Union  Pac.  CotU 
Co.  (C.  C.  1906)  146  Fed.  80. 

344. Change     of     parties.  — The 

rule  that  the  jurisdiction  of  the  fed- 
eral court  depends  on  the  condition  oi 
the  parties  at  the  time  of  the  insti- 
tution of  the  suit  does  not  operate  to 
prevent  the  amendment  of  a  bill  by 
changing  a  plaintiff  to  defendant  in  or- 
der to  make  the  necessary  diverse  citi- 
zenship. Connolly  v.  Taylor  (1829)  27 
U.  S.  (2  Pet.)  556,  7  L.  Ed.  518. 

A  bill  was  filed  in  the  federal  court 
against  a  citizen  of  Florida  by  F.  and 
W.,  "citizens  of  the  state  of  New  York," 
as  executors.  On  finding  that  defendant 
was  in  fact  a  citizen  of  New  York, 
it  was  amended  by  striking  out  com- 
plainant F.,  who,  since  the  bill  was*  filed, 
had  had  his  letters  testamentary  revok- 
ed, and  leaving  W.,  as  "a  citizen  of 
Great  Britain,"  as  he  in  fact  was,  as 
surviving  executor  and  sole  compliain- 
ant.  Held,  that  the  amendment  could 
not  give  jurisdiction,  which  depended  on 
the  condition  and  citizenship  of  the 
parties  when  the  suit  was  commenced. 
Anderson  v.  Watt  (1890)  138  U.  S. 
694,  11  Sup.  Ct  449,  35  L.  Ed.  107& 

When  it  appears  to  a  court  of  equity 
that  a  case  otherwise  presenting  ground 
for  its  action  cannot  be  dealt  with  be- 
cause of  the  absence  of  essential  par- 
ties, it  is  usual  for  the  court,  while  sus- 
taining the  objection,  to  permit  com- 
plainant to  amend  by  bringing  in  such 
parties;  but,  when  it  likewise  appears 
that  necessary  and  indispensable  parties 
We  beyond   the  court's  jurisdiction   or 
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that  when  made  parties  the  Jurisdiction 
would  thereby  be  defeated  leave  to 
amend  would  be  useless.  Minnesota  T. 
Northern  Securities  Co.  (1902)  22  Sup. 
Ct  308,  326,  184  U.  S.  199,  46  L.  Ed. 
444. 

Where  the  jurisdiction  of  the  United 
States  court  depends  on  the  fact  that 
complainant  and  defendant  are  citizens 
of  different  states,  an  amendment  to  a 
bill  making  a  corporation  organized  in 
the  state  of  which  defendant  is  a  citi- 
zen, and  wherein  the  suit  is  brought,  a 
party  complainant,  will  not  be  allowed. 
Adams  Exp.  Co.  v.  Denver  &  R.  G.  Ry. 
Co.  (C.  C.  1883)  16  Fed.  712. 

A  limited  partnership  sued  after  the 
manner  and  style  of  a  corporation,  al- 
leging itself  to  be  such  under  the  laws 
of  another  state,  but  it  was  ruled  that 
it  was  not  entitled  to  that  liberty  or 
privilege  in  the  federal  courts.  Held, 
that  it  should  be  allowed  to  amend  its 
pleading,  and  to  sue  as  individuals,  they 
being  citizens  of  other  states  than  that 
in  which  the  suit  was  brought,  suing 
after  the  manner  and  style  of  partners 
in  the  ordinary  way  of  suits  by  part- 
nerships, but  not  in  its  partnership 
name  pure  and  simple;  since  that  would 
not  disclose  the  facts  as  to  citizenship, 
but  would  be  to  treat  them  as  corpo- 
rations are  treated  in  that  matter  in 
its  relation  to  the  jurisdiction  of  the 
federal  courts.  Imperial  Refining  Co.  v. 
Wyman  (C.  C.  1889)  38  Fed.  574,  3  L. 
R.  A.  503. 

An  amendment  of  the  record  cannot 
be  allowed  after  trial  to  confer  juris- 
diction which  did  not  in  fact  exist  at 
the  time  the  suit  was  commenced  or 
tried;  as  by  striking  from  the  record 
in  a  suit  In  a  federal  court  the  name  of 
a  plaintiff,  whose  citizenship  deprived 
the  court  of  jurisdiction,  upon  an  as- 
signment of  his  interest  in  the  cause 
of  action  to  his*  co-plaintiff  after  the 
trial.  Weller  v.  Hanaur  (C.  C.  1900) 
105  Fed.  193. 

Leave  cannot  be  granted  by  a  federal 
court  to  amend  a  bill  by  bringing  in  a 
new  party,  which,  whether  nominally 
made  a  complainant  or  defendant,  must 
be  aligned  for  jurisdictional  purposes 
in  opposition  to  a  citizen  of  the  same 
state,  and  whose  joinder  would  defeat 
the  jurisdiction  of  the  court,  which  rests 
alone  on  diversity  of  citizenship.  Dela- 
ware, L.  &  W.  R.  Co.  V.  Jersey  City  (C. 
C.  1909)  168  Fed.  128. 

The  power  of  a  federal  court  of  equity 
to  allow  the  amendment  of  a  bill  by 
changing  the  parties  to  give  the  court 
jurisdiction,  and  the  propriety  of  ex- 
ercising such  power  if  it  exists,  should 
only  be  determined  on  a  formal  applica- 
tion and  due  notice  and  hearing.  Riggs 
v.  Brown  (C.  C.  1909)  172  Fed.  637. 

Where,  in  a  nonresident  stockholder's 
suit  against  a  corporation,  jurisdiction 
depended  on  diversity  of  citizenship,  a 
motion  to  amend  the  original  bill,  which 
would  result  in  the  addition  of  certain 
parties  plaintiff  residents  of  the  state, 
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will  be  denied*  CIoiiss  v.  Palmer  Unloa 
Oil  Co.  ID.  V,  1914J  L'IL;  Fed.  2Sa 

345.  Objeotians      to      juHsiltctioii.  ^ 

Where  in  a  Bult  in  the  federal  court  on 
the  gronnd  of  diversity  of  citizenship 
plaiDtiff  gives  testimpDy  which  defendant 
claims-  teodi  to  ihow  that  be  18  not  a 
cilizen  of  the  district  in  which  he  sues, 
it  is  within  the  discretion  of  the  court 
to  refuse  to  aliow  defendaot  to  file  a 
plea  to  that  effect  and  map  an  issue  as 
to  jurisdiction  on  the  ground  of  citi- 
zenship. Mexican  Cent-  Ry.  Co.  v,  Fink- 
ney  (1803)  13  Sup.  Ct,  S59,  862,  149 
U.  S.  194,  37  Ia  Ed.  G99. 

The  requisite  diversit.v  of  dtitenship 
eii&ts  where  the  plaintiff,  a  citizen  of 
Iowa,  sues  a  citizen  of  New  York  and 
two  citizens  of  Colorado  in  the  federal 
court  of  the  latter  state.  The  right  to 
object  that  the  citizen  of  New  York  is 
being  sued  in  Colorado  is  a  privilege 
personal  to  him  and  cannot  be  made  by 
his  codefendants  J  nor  is  jurisdiction 
over  the  defendants,  who  are  citizens 
of  Colorado,  affected  by  the  fact  that 
service  is'  not  had  upon  nor  appearance 
made  by  the  citizen  of  New  York,  the 
latter  not  being  an  indispensable  party. 
Schiffer  v.  Anderson  (ISMKl)  14G  Fed, 
457.  76  C.  C.  A.  G67. 

A  person  sued  by  the  payee  on  a  part- 
nership note  in  the  federal  court  cannot 
object  that  the  nonresident  plaintiff  and 
his  codefendant,  not  served  with  process, 
are  citizens  of  the  same  &tate,  Doremas 
V,  Bennet  (C,  C.  184T)  Fed.  Cas.  No. 
4,001. 

If  one  is  not  served  with  process  he 
may  enter  bis  appearance  and  join  with 
the  other  in  a  plea  to  the  jnrif?diction, 
and  the  suit  will  be  dismissed  for  want 
of  jurisdiction.  Ijovejoy  v.  Wnshburne 
(0,  C.  186S)  Fed.  Cas.  No.  8.551). 

It  is  no  longer  necessary  to  take  ad- 
vantage of  the  want  of  the  renuiaite  cit- 
izenship by  pica  in  abatement.  If  this 
or  any  other  defect  of  jurisdiction  ap* 
pears  upon  the  trial,  it  is  the  duty  of 
the  court  upon  its  onsii  motion  to  atop 
the  proceedings  and  dlamiss  the  suit, 
Rae  V.  Grand  Trunk  Ry.  Co.  (C  C 
1882)  14  Fed.  401. 

An  objection  that  there  might  he  other 
parties  entitled  to  defend*  but  not  nam- 
ed in  the  record,  will  not  avail  to  defeat 
jurisdiction.  In  re  Stutsman  County,  N. 
D.  (C.  C.  1898)  88  Fed.  337. 

346.  — "  Timfl  far  objecti(»n.^Whcre 
the  citizenship  averred  is  not  su<-b  as 
to  support  the  juris  diction,  the  defect 
may  he  reached  on  demxirrei*  or  on  mo- 
tion at  any  stitge  of  the  proceedings. 
Susquehanna  &  W.  V.  IL  &  C.  Co.  v. 
Blatchford  USTO)  11  Wall.  172,  174, 
20  L.  Ed.  179:  Eldred  v.  American  Pal- 
ace Car  Co.  of  New  Jers-ey  (0.  C.  1900) 
103  Fed,  200. 

It  is  too  late  to  raise  the  question  on 
a  trial  of  the  merits.  Smith  v,  Kernoch- 
ea  (184S))  48  U.  S.  (7  How.)  198,  12 
L.  Ed.  666. 

Where   defendant  appeared   to   a  bill 
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in  chancery  and  defended  the  suit,  aii< 
no  want  of  jurisdiction  appeared  in  th< 
record,  and  the  complainant  died,  ai 
objection  that  defendant  was  a  citizen  o 
another  state  came  too  late  when  mad( 
to  a  bill  of  revivor.  Whyte  y.  Gibbei 
a857)  20  How.  541,  542,  15  L.  Ed 
1016. 

A  motion  in  the  federal  court  to  dis 
uiiss  a  case,  from  want  of  proper  citi 
zenship  in  the  parties',  cannot  be  mad 
at  the  trial,  and  after  pleading  a  gen 
eral  issue  and  special  defenses.  D 
Sobry  v.  Nicholson  (1865)  70  U.  S.  (i 
Wall.)  420,  18  L.  Ed.  263. 

T\^here  the  federal  court  has  taken  ju 
risdiction  on  the  ground  of  diverse  dti 
Kenship,  the  proceedings  cannot  be  at 
ticked  in  another  action  between  dii 
ferent  parties  on  the  ground  that  th 
citizenship  of  the  parties*  was  not  i 
fact  diverse.  Lacassagne  v.  Chapui 
0892)  12  Sup.  Ct.  650,  662,  144  U.  $ 
110,  36  L.  Ed.  368. 

In  a  suit  wherein  federal  jurisdictio 
depends  wholly  on  diversity  of  the  citi 
zenship,  and  the  record  shows  that  sac 
diversity  has*  been  insufficiently  alleges 
the  judgment  should  be  reversed  in  tb 
appellate  court  for  the  want  of  juri8di< 
Hon,  although  exception  to  the  jarisdi< 
tion  was  not  taken  in  the  trial  cour 
St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Nei« 
com  (1803)  56  Fed.  951,  6  C.  C.  A.  17! 

Where  neither  party  is  a  citizen  of  tla 
state,  but  defendant  served  therein  do< 
not  plead  the  matter  in  abatement,  I 
cannot  subs^equently  set  it  up.  Searl< 
v.  Jacksonville,  P.  &  M.  R.  Co.  (O.  ( 
1873)  Fed.  Cas.  No.  12,586. 

A  federal  court  is  without  jurisdictic 
of  a  suit  by  two  plaintiffs,  one  of  whoi 
is  a  citizen  of  a  state,  and  the  other  < 
a  territory,  against  citizens  of  anoth< 
state,  and  where  the  facts  appear  in  tl 
record  the  objection  may  be  taken  i 
aoy  stage  of  the  proceedings*.  Well< 
V,  Hanaur  (C.  C.  1900)  105  Fed.  193. 

On  bill  by  Nevada  company  againi 
citizens  of  California,  defendants,  aft< 
^oing  to  trial  on  the  merits,  might  o1 
ject  that  the  parties  had  been  collu8iv< 
]y  made  to  confer  jurisdiction.  Pboeni: 
Huttes  Gold  Mining  Co.  v.  Wins  tend  (I 
C.  1914)  226  Fed.  855. 

347. Determination  as  to  Jurii 

diction  and  burden  of  proofs— A  qoestic 
as  to  whether  the  United  States  cour 
have  jurisxliction  by  reason  of  the  a< 
tion  being  one  between  a  state  and 
citizen  of  another  state  is  to  be  deci< 
cd  by  reference  only  to  the  parties  1 
the  record.  Governor  of  Georgia 
IMadrazo  (1828)  26  U.  S.  (1  Pet.)  110. 
L.  Ed.  73. 

A  citizen  of  Pennsylvania  claiming  tl 
equitable  title  to  land  in  Kentucky,  fil< 
a  hill  in  the  federal  court  against  B., 
citizen  of  Kentucky,  who  claimed  tl 
same  equitable  title,  and  made  the  heii 
of  C,  who  held  the  legal  title,  defeat 
ants.  The  answer  of  B.  alleged  thj 
certain  heirs  of  0.  were  not  citizens  < 
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Kentucky.  Held,  that  the  question  be- 
tween A.  and  B.  was  within  the  juris- 
diction of  the  court,  and  might  be  de- 
cided by  it,  though  C.'s'  heirs  were  not 
parties  to  the  suit.  Boon  v.  Chiles 
(1834)  33  U.  S.  (8  Pet.)  532,  8  L.  Ed. 
1034. 

Where  the  plaintiff,  in  an  action 
brought  in  a  court  of  the  United  States, 
aUeges  such  a  residence  of  the  parties 
as  will  give  the  court  jurisdiction,  the 
defendant,  if  he  wishes  to  impeach  the 
jurisdiction  for  causes  not  appearing  in 
the  pleading,  must  allege  and  prove  such 
causes,  and  cannot  show  the  want  of 
jurisdiction  under  the  general  issue. 
Sheppard  v.  Graves  (1852)  55  U.  S. 
(14  How.)  505,  14  Jj.  Ed.  518;  Id. 
ri852)  55  U.  S.  (14  How.)  512,  14  L. 
Ed.  521. 

The  facts  giving  the  federal  courts 
jurisdiction  must  appear  on  the  rec- 
ords, and  where  in  a  suit  brought  in  the 
federal  court  the  bill  shows  that  the 
complainants  are  citizens  of  the  state, 
where  the  suit  was  brought  and  con- 
tains no  allegations  as  to  the  defend- 
ant's citizenship,  and  that  fact  nowhere 
appears  in  the  record,  the  supreme  court 
on  appeal  will  take  notice  of  the  absence 
of  the  averment  of  the  neces-sary  facts, 
to  give  the  court  jurisdiction.  Johnson 
V.  Christian  (1888)  8  Sup.  Ct.  98&,  125 
U.  S.  642,  31  L.  Ed.  820. 

There  is  no  question  for  the  jury  in- 
volving jurisdiction,  where  the  averment 
of  diverse  citizenship  is  not  controvert- 
ed as  required  by  the  local  practice. 
Deputron  v.  Young  (1890)  10  Sup.  Ct 
539,  543,  134  U.  S.  241,  33  L.  Ed.  923. 

An  allegation  in  the  petition  of  di- 
verse citizenship  necess-ary  to  support 
federal  jurisdiction  is  negatived  by  an 
answer  denying  ''each  and  every  allega- 
tion in  the  petition,"  and  in  that  event 
requires  the  introduction  of  evidence  to 
show  diverse  citizenship  before  the  fed- 
eral court  can  acquire  jurisdiction. 
Roberts  v.  Lewis  (1892)  144  U.  S. 
653,  12  Sup.  Ct.  781,  36  L.  Ed.  579. 

Resort  may  be  had  to  the  entire  record 
for  the  purpose  of  curing  a  defective 
averment  of  citizenship,  where  the  ju- 
risdiction of  the  lower  federal  court  is 
asserted  to  depend  upon  diversity  of 
citizenship.  Sun  Printing  &  Publishing 
Aas'n  V.  Edwards  (1903)  24  Sup.  Ct. 
686,  194  U.  S.  377,  48  L.  Ed.  1027. 

Plaintiff's  allegation  that  he  was*  a 
citizen  of  a  certain  state  other  than 
that  of  which  defendant  was  a  citizen 
was  not  overcome  by  a  simple  denial  in 
a  plea  of  abatement,  but  defendant  had 
the  burden  of  showing  that  there  was 
no  diversity  of  citizenship.  Adams  v. 
Shirk  (1902)  117  Fed.  801,  55  C.  C. 
A.  25. 

Where  no  objection  is  made  in  the 
trial  court  to  the  sufficiency  of  the  proof 
to  sustain  the  allegations  of  plaintiff's 
dtizenship,  for  jurisdictional  purposes, 
the  question  of  want  of  jurisdiction  on 
that  ground  will  not  be  considered  in 
the  appellate  court.     North  Jersey  St. 


Ry.  Co.  v.  Purdy  (1906)  142  Fed.  955, 
74  C.  C.  A.  125. 

Proper  allegations  showing  diversity 
of  dtizenship  made  in  a  declaration  filed 
in  a  federal  court  are  sufficient  prima 
facie  to  give  the  court  jurisdiction,  and 
the  allegation  on  plaintiff's  citizenship 
can  only  be  controverted  by  proper 
pleading  supported  by  proof.  Every 
Evening  Printing  Co.  v.  Butler  (1906) 
144  Fed.  916,  75  C.  C.  A.  657. 

The  citizenship  alleged  in  the  declara- 
tion need  not  be  proved  unless  specially 
denied  by  plea.  Evans  v.  Davenport 
(C.  C.  1849)  Fed.  Cas.  No.  4,558. 

Where  the  bill  avers  the  citizenship 
of  a  defendant,  the  court  will  not,  on 
affidavit,  and  on  the  hearing  of  an  ap- 
plication for  an  injunction,  dispose  of 
the  objection  that  defendant  is  an  aUen, 
except  in  a  clear  case.  Bateau  v.  Bern- 
ard (C.  C.  1854)  Fed.  Cas.  No.  11,579. 
Where  the  declaration  alleges  such 
citizenship  of  parties  as  gives  the  court 
juri.«?diction,  and  defendant  asserts  want 
of  jurisdiction  by  plea  in  abatement,  the 
burden  is  on  him  to  show  that  the  resi- 
df^nce  of  parties  is  such  as  to  defeat 
the  jurisdiction.  Gilmer  v.  City  of 
Grand  Rapids  (C.  C.  1883)  16  Fed.  708. 
A  bill  may  be  dismissed  by  the  court, 
on  its  own  motion,  where  the  proper  al- 
legations* Es  to  citizenship  of  the  par- 
ties are  not  contained  in  the  introduc- 
tory part,  and  are  not  pointed  out  by 
counsel  elsewhere  in  the  bilL  City  of 
Carlsbad  v.  Tibbetts  (C.  C.  1892)  51 
Fed.  852. 

Where  a  bill  in  a  federal  court  con-  \ 
tains  the  necessary  averments  to  give 
the  court  jurisdiction  on  the  ground  of 
diversity  of  citizenship,  and  no  plea 
to  the  jurisdiction  is-  interposed,  but  the 
question  is  raised  for  the  first  time  on 
a  hearing,  the  burden  of  proof  rests 
upon  the  defendants  to  disprove  such 
avenr.ents;  and  affidavits  of  unknown 
witnesses',  who  have  not  been  subjected 
to  cross-examination,  obtained  by  a  j3er- 
son  shown  to  have  resorted  to  question- 
able methods,  will  not  be  accepted  as 
sufficient  against  positive  testimony  in 
contradiction.  Kilgore  v.  Norman  (C. 
C.  1902)  119  Fed.  1006. 

Where  an  answer  by  the  maker  of  a 
note,  in  an  action  thereon  against  him 
and  the  guarantors  thereof,  the  juris- 
diction of  which  depends  on  diverse 
citizenship,  does*  not  set  up  a  good  de- 
fense by  the  allegation  that  one  of  the 
other  defendants  is  a  citizen  of  another 
state,  the  privilege  of  suit  in  which  he 
has  claimed,  yet  it  will  not  be  struck 
out  as  frivolous,  it  requiring  an  argu- 
ment and  careful  examination  to  answer 
the  defense.  Dominion  Nat.  Bank  v. 
Olympia  Cotton  MUls-  (C.  C.  1904)  128 
Fed.  181. 

Where  a  bill  in  a  federal  court  prop- 
erly alleges  the  requisite  jurisdictional 
facts,  the  burden  is  on  the  defendant 
both  to  allege  and  prove  to  a  legal  cer- 
tainty the  facts  relied  on  to  defeat  the 
jurisdiction,   and,    where   he    alleges    a, 
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change  of  complainant's  domicile,  he 
must  show  both  residence  in  the  new 
locality  and  the  intention  to  remain 
there.  Gaddie  v.  Mann  (C.  0.  1906) 
147  Fed.  955,  decree  reversed  Mann  y. 
Gaddie  (1907)  158  Fed.  42,  88  O.  C. 
A.  1. 

In  a  suit  in  equity  in  a  federal  court, 
an  alleg^ation  of  complainant's  citizen- 
ship in  the  bill,  though  denied  in  the 
answer,  stands  admitted,  unless  a  plea 
to  the  jurisdiction  is  filed.  Crown  Cork 
&  Seal  Co.  V.  Standard  Brewery  (C.  C. 
1909)   174  Fed.  252. 

Where  a  petition  alleges*  the  neces- 
sary diverse  citizenship  to  give  the 
court  jurisdiction,  the  burden  of  al- 
leging and  proving  that  plaintiff  was  a 
citizen  of  the  same  state  as  defendant, 
to  defeat  the  jurisdiction,  rests  upon  the 
defendant;  but  proof  that  he  resided  in 
such  state  at  the  time  the  action  was 
brought  is  sufficient  prima  facie,  and 
shifts  to  plaintiff  the  burden  of  showing 
that  his  domicile,  and  consequent  citi- 
zenship, was'  not  the  same  as  his  resi- 
dence. Collins  V.  City  of  Ashland  (D. 
C.  1901)  112  Fed.  175. 

The  diverse  citizenship  which  must 
exist  both  at  the  time  an  action  is  begun 
in  the  state  court  and  at  the  time  a  pe- 
tition for  removal  is  filed,  in  order  to 
entitle  the  petitioner  to  have  the  cause 
removed,  is*  a  diversity  of  citizenship 
existent  in  fact,  and  not  one  merely 
shown  to  exist  from  the  pleadings. 
Day  V.  Oatis  (1904)  37  South.  559,  85 
Miss.  128. 

348. Mode  of  objection.— Citi- 
zenship, where  it  gives  jurisdiction,  is 
a  preliminary  inquiry;  and,  if  it  be 
properly  averred,  the  denial  of  the  fact 
must  bo  made  by  way  of  plea.  De  Wolf 
V.  Rabaud  (1828)  1  Pet.  476,  7  L.  Ed. 
227;  Smith  v.  Kemochen  (1849)  7  How. 
198,  217,  12  L.  Ed.  666;  Carter  v.  Ben- 
nett (1853)  15  How.  354,  357,  14  L.  Ed. 
727;,  Wickliffe  v.  Owings  (1854)  17 
How.  47,  15  L.  Ed.  44;  Jones  v.  Lea- 
gue (1855)  18  How.  76,  81,  15  L.  Ed. 
263;  Eberly  v.  Moore  (1860)  24  How. 
147,  158,  16  L.  Ed.  612;  Dodge  v.  Per- 
kins (C.  C.  1827)  Fed.  Cas-.  No.  3,954; 
Wood  v.  Mann  (C.  C.  1834)  Fed.  Cas. 
No.  17,952;  Wythe  v.  Myers  (C.  C. 
1876)  Fed.  Cas.  No.  18,119. 

A  motion  to  dismiss  a  suit  in  the  su- 
preme court  of  the  United  States,  on 
the  ground  that  a  suit  against  a  state 
officer  is  in  effect  a  suit  against  th.e 
state,  will  not  be  sustained,  since  the 
objection  goes  to  the  merits  of  the  case, 
and,  even  if  it  goes  to  the  jurisdiction, 
should  not  be  raised  by  motion,  but  by 
demurrer  or  other  pleadings  in  the  reg- 
ular progress*  of  the  cause.  Illinois 
Cent.  R.  Co.  v.  Adams  (1901)  21  Sup. 
Ct.  251,  180  U.  S.  28,  45  L.  Ed.  410. 

A  plea  to  the  jurisdiction  of  a  fed- 
eral court,  based  upon  the  ground  that 
the  complainants  had  collusively  made 
parties  complainants  and  defendants  for 
the  purpose  of  showing  the  requisite  di- 
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versity  of  citizensliip,  is  insufficient 
law  if  it  does  not  specify  what  part; 
are  alleged  collusively  to  have  be 
made.  Helm  v.  Zarecor  (1911)  32  Si 
Ct.  10,  222  U.  S.  32.  56  L.  Ed.  77. 

Citizenship  of  plaintiff  was  in  issi 
where  defendants  averred  that  they  h 
no  knowledge  or  information  as  to  su 
citizenship  and  would  *'leave  him 
proof  thereof.**  Gilbert  v.  David  (191 
35  Sup.  Ct.  164,  235  U.  S.  561,  59 
Ed.  360. 

A  general  denial  does  not  put  in 
sue  averments  of  citizenship,  up 
which  the  jurisdiction  depends,  but  t 
matter  of  jurisdiction  must  be  challei 
ed  by  a  special  plea.  National  Masoi 
Ace  Ass*n  V.  Sparks  (1897)  83  F( 
225,  28  C.  C.  A.  399. 

A  complaint  filed  in  a  federal  coi 
contained  the  requisite  allegations  sho 
ing  diversity  of  citizenship.  The  f 
swer  was  a  general  denial.  No  plea 
the  jurisdiction  was  filed,  and  there  \? 
some  evidence  tending  to  show 
versity  of  citizenship.  At  the  cone 
sion  of  the  case,  the  defendant  asl 
an  instruction  directing  a  verdict  in 
favor,  but  the  court  was  not  advis 
that  the  instruction  was  intended 
challenge  the  jurisdiction  of  the  court 
the  sufficiency  of  the  proof  to  show 
versity  of  citizenship.  Held,  that  I 
instruction  did  not  fairly  challenge  t 
jurisdiction  of  the  court,  and,  as  t 
record,  considered  as  a  whole,  did  i 
show  want  of  jurisdiction,  the  refu 
of  the  instruction  was  not  erroneo 
Southern  Electric  Ry.  Co.  v.  Hagerr 
(1903)  121  Fed.  262,  57  C.  C.  A.  3 
writ  of  certiorari  denied  (1903)  24  Si 
Ct.  843,  191  U.  S.  572,  48  L.  Ed.  307 

In  an  action  of  assumpsit  in  a  fede 
court,  a  plea  of  nonassumpsit  does  i 
put  in  issue  the  jurisdictional  allegatic 
of  the  declaration  as  to  the  citizens] 
of  the  parties,  and  plaintiff  is  not  i 
quired  to  prove  the  same.  Donati 
Cleveland  Grain  Co.  (1915)  221  F 
168,  137  C.  C.  A.  68. 

Defendant  may  take  advantage 
plaintiff's  omission  to  state  that  he  it 
citizen  or  subject  of  a  foreign  state, 
motion  in  arrest  of  judgment  Shedd 
V.  Custis  (C.  C.  1793)  Fed.  Cas.  J 
12,736. 

A  motion  to  disiniss  is  the  proper  re 
edy  when  it  appears  that  the  real  pla 
tiff  in  interest  is  a  citizen  of  the  sai 
state  with  defendant.  Maxfield  v.  Lc 
(C.  C.  1797)  Fed.  Cas.  No.  9,321. 

A  plea  in  abatement  for  variance, 
that  the  writ  did  not  state  citizenship 
the  parties,  whereas  the  declaration  d 
is  frivolous,  and  will  be  stricken  out 
motion.  Burrow  v.  Dickson  (C. 
1808)  Fed.  Cas.  No.  2,203. 

The  want  of  an  averment  of  citizc 
ship,  if  not  made  in  the  bill  or  declai 
tion,  or  where  falsely  alleged,  is  ava 
able  only  where  raised  by  pleadii 
HUHard  v.  Brevoort  (C.  C.  1845)  F( 
Cas.  No.  6,505. 

An  insufficient  allegation  of  citizensl 
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is  good  ground  of  demurrer.  Ketchum  v. 
Driggs  (C.  C.  1853)  Fed.  Cas.  No.  7,735. 

An  allegation  in  a  plea  of  abatement 
that  all  of  defendants  in  the  action  are 
not  citizens  of  the  state  is  bad  for  un- 
certainty. Hinckley  v.  Byrne  (C.  C. 
18«7)  Fed.  Cas.  No.  6,510. 

Denial  of  citizenship  of  the  plaintiff 
pleaded  with  matter  to  the  merits  be- 
comes frivolous.  Gager  v.  Harrison  (C. 
C.  1877)  Fed.  Cas.  No.  5,171. 

It  is  no  longer  necessary  to  take  ad- 
vantage of  the  want  of  the  requisite 
citizenship  by  plea  in  abatement.  If 
this  or  any  other  defect  of  jurisdiction 
appears  upon  the  trial,  it  is  the  duty 
of  the  court  upon  its  own  motion  to 
stop  the  proceedings  and  dismiss  the 
suit  Rae  v.  Grand  Trunk  Ry.  Co.  (C. 
C.  1882)  14  Fed.  401. 

That  one  of  the  complainants  is  a  cit- 
izen of  the  state  where  suit  is  brought 
does  not  present  a  question  of  jurisdic- 
tion which  can  be  raised  on  demurrer 
to  the  whole  bill.  Nebraska  City  Nat 
Bank  y.  Nebraska  City  H.  G.  &  C.  Co. 
(C.  C.  1883)  14  Fed.  763. 

Under  the  old  system  of  pleadings  the 
issue  of  citizenship  could  only  be  pre- 
sented by  plea  in  abatement.  Draper 
V.  Town  of  Springport  (C.  C.  1883)  15 
Fed.  328. 

Where  the  citizenship  of  the  parties 
appears  in  the  petition,  defect  of  juris- 
diction on  that  ground  may  be  raised 
by  demurrer,  in  the  absence  of  a  gen- 
eral appearance.  Meyer  v.  Herrera  (C.- 
C.  188D)  41  Fed.  66. 

In  a  suit  to  enforce  the  individual  lia- 
bility of  stockholders,  the  defendant 
stockholders  who  appear  may  set  up 
this  defense  by  demurrer.  Elkhart 
Nat  Bank  v.  Northwestern  Guaranty 
Co.  (C.  C.  1897)  84  Fed.  76. 

Where  the  requisite  diversity  of  citi- 
zenship to  give  a  federal  court  jurisdic- 
tion appears  on  the  face  of  the  bill,  the 
jurisdiction  cannot  be  attacked  by  evi- 
dence dehors  the  record  in  a  collateral 
proceeding  by  one  who  was  not  a  party 
to  the  bill.  W.  B.  Conkey  Co.  v.  Rus- 
seU  (C.  C.  1901)  111  Fed.  417,  appeal 
dismissed  Bessette  v.  W.  B.  Conkey 
Co.  (1904)  133  Fed.  165,  66  C.  C.  A. 
291,  writ  of  certiorari  denied  (1905)  25 
S.  Ct  793,  196  U.  S.  638,  49  L.  Ed.  630. 

In  a  suit  in  equity  in  a  federal  court, 
an  allegation  of  complainant's  citizen- 
ship in  the  bill,  though  denied  in  the 
answer,  stands  admitted,  unless  a  plea 
to  the  jurisdiction  is  filed.  Crown  Cork 
&  Seal  Co.  y.  Standard  Brewery  (C.  C. 
1909)  174  Fed.  252. 

349.  Waiver  of  objection.— Where  the 

petition  in  a  suit  to  foreclose  a  mort- 
gage in  the  federal  court  for  Louisiana, 
against  the  executor  of  the  mortgagor, 
describes  the  plaintiff  as  a  citizen  of 
Tennessee  and  the  defendant  as  a  citi- 
zen of  Louisiana,  and  no  objection  ap- 
pears to  have  been  made  by  the  execu- 
tor to  the  jurisdiction  on  the  ground  of 
the  residence  of  the  parties,  it  is  too 


late  for  a  curator,  appointed  in  the 
place  of  the  executor,  to  raise  the  ob- 
jection in  a  state  court,  against  a  pur- 
chaser at  the  sale  in  the  foreclosure 
suit,  that  the  residence  of  the  executor 
was  not  as  stated  in  the  record,  and 
that  the  federal  court  therefore  had  not 
jurisdiction;  and  evidence  dehors  the 
record  cannot  be  introduced  to  disprove 
it  Erwin  v.  Lowry  (1849)  48  U.  S.  (7 
How.)  172, 12  L.  Ed.  655. 

A  delay  of  several  years  in  forcing  to 
trial  a  cause  in  a  federal  court,  where 
the  issue  of  citizenship  was  made  when 
the  answer  was  filed,  some  two  years 
after  filing  the  complaint,  is  not  laches, 
precluding  consideration  of  such  issue 
at  the  trial.  GUbert  v.  David  (1915) 
35  S.  Ct  164,  235  U.  S.  561,  59  U  Ed. 
360. 

An  averment  of  plaintiff's  citizenship 
in  an  action  in  a  federal  court,  in  which 
jurisdiction  depends  on  diversity  of  cit- 
izenship, is  a  material  allegation,  with- 
in the  meaning  of  the  Ohio  Code,  and 
is  put  in  issue,  under  such  Code,  by  a 
general  denial  in  the  answer;  and  a  gen- 
eral verdict  finding  the  issues  in  favor 
of  plaintiff,  followed  by  judgment  there- 
on, is  conclusive  on  such  issue  as 
against  a  defendant  who  has  participat- 
ed in  the  trial  without  objecting  to  the 
jurisdiction,  or  asking  any  ruling  or  in- 
struction on  the  ground  of  the  insuffi- 
ciency of  the  evidence  on  the  issue. 
Toledo  Traction  Co.  y.  Cameron  (1905) 
137  Fed.  48,  69  C.  C.  A.  28. 

Absence  of  sufficient  averments  of  di- 
versity of  citizenship,  or  of  facts  in  the 
record  showing  such  diversity,  is  fatal 
to  the  jurisdiction  of  a  federal  court, 
where  no  other  ground  of  jurisdiction 
appears,  and  the  defect  cannot  be  waiv- 
ed by  the  parties.  Atchison,  T.  &  S.  F. 
Ry.  Co.  V.  Frederickson  (1910)  177  Fed. 
206,  101  C.  C.  A.  376. 

Where  jurisdiction  of  a  nonresident 
was  sought  to  be  obtained  by  garnish- 
ment of  an  indebtedness  owing  by  a  res- 
ident, but  it  appeared  on  the  face  of 
the  record  that  the  indebtedness  was 
unavailable  for  that  purpose,  a  waiver 
of  the  objection  would  not  be  found, 
unless  it  clearly  appeared  from  a  rec- 
ord unambiguous  on  that  point.  Low- 
enstein  v.  Levy  (1914)  212  Fed.  383, 
129  C.  C.  A.  59. 

Where  the  objection  as  to  diversity 
of  citizenship  goes  only  to  the  proper 
place  of  trial,  it  is  waived  by  defend- 
ant's pleading  to  the  merits.  Lehigh 
Valley  Coal  Co.  v.  Yensavage  (1914) 
218  Fed.  547,  134  C.  C.  A.  275. 

Where  proper  diversity  of  citizenship 
is  alleged,  and  defendant  pleads  to  the 
merits,  he  does  not  waive  right  to  plead 
to  the  jurisdiction,  if,  as  soon  as  it  ap- 
pears that  the  citizenship  of  the  par- 
ties has  not  been  properly  alleged,  he 
pleads  to  the  jurisdiction.     Id. 

After  a  trial  on  the  merits,  and  a  ver- 
dict or  judgment  given,  defendant  is  es- 
topped to  controvert  the  fact  of  citizen- 
ship, as  laid  in  the  declaration.    Boby- 
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BhaU  V.  Oppenheimer  (C.  C.  1824)  Fed. 
Cas.  No.  1,592. 

The  voluntary  appearance  of  nonres- 
ident defendants  who  are  citizens  of 
the  same  state  with  complainants  will 
not  give  the  court  jurisdiction.  Lock- 
hart  V.  Horn  (C.  C.  1871)  Fed.  Cas. 
No.  8,445;  Parsons  v.  Howard  (C.  C. 
1873)  Fed.  Cas.  No.  10,777. 

Where  the  jurisdiction  depends  on  the 
diverse  citizenship  of  corporations,  de- 
fective averments  in  regard  thereto  are 
waived  by  the  filing  of  an  answer  and 
the  taking  of  testimony.  Kennedy  v. 
Solar  Refining  Co.  (C.  C.  1895)  69  Fed. 
715. 

Where,  in  a  suit  not  local  in  charac- 
ter, in  which  federal  jurisdiction  de- 
pends on  diversity  of  citizenship,  citi- 
zens of  other  states  than  that  in  which 
the  suit  is  instituted  are  joined  as  de- 
fendants, such  joinder  is  not  a  jurisdic- 
tional defect,  and  may  be  waived  by  the 
defendants  erroneously  joined.  Schultz 
V.  Highland  Gold  Mines  Co.  (C.  C.  1907) 
158  Fed.  337. 

The  federal  courts  have  no  jurisdic- 
tion of  a  case  in  which  one  of  the  par- 
ties defendant  and  the  plaintiff  are  res- 
idents in  different  districts  from  that 
in  which  the  suit  is  brought,  though  it 
seems  such  nonresident  defendant  may 
waive  his  privilege  and  assent  to  the 
jurisdiction.  Denniston  v.  Potts  (1848) 
19  Miss.  (11  Smedes  &  M.)  36.  See, 
also,  Cuthbert  v.  GaUoway  (C.  C.  1888) 
35  Fed.  466. 

VII.  SUITS  BETWEEN  CITIZENS 
OF  A  STATE  AND  FOREIGN 
STATES  OR  CITIZENS 

See,  also,  notes  under  Const,  art  3, 
§  2,  cl.  1. 

350.  Suits  by  aliens.— Alienage  on  the 
part  of  plaintiff  gives  jurisdiction  to 
the  United  States  court  as  against  citi- 
zen defendants.  Katalla  Co.  v.  Rones 
(1911)  186  Fed.  30,  108  C.  C.  A.  132 
(affirming  judgment  Rones  v.  Katalla 
Co.  [C.  C.  1910]  182  Fed.  946) ;  Sura- 
vitz  V.  Pristasz  (1912)  201  Fed.  335, 
119  C.  C.  A.  573;  Eldorado  Coal  & 
Mining  Co.  v.  Mariotti  (1914)  215  Fed. 
51;  Taylor  v.  Carpenter  (C.  C.  1844) 
Fed.  Cas.  No.  13,784;  Id.  (C.  C.  1846) 
Fed.  Cas.  No.  13,785;  Deakin  v.  Lea  (C. 
C.  1879)  Fed.  Cas.  No.  3.695;  Milli- 
ken  V.  Barrow  (C.  C.  1893)  55  Fed. 
148,  149;  Fribourg  v.  Pullman  Co.  (C. 
C.  1910)  176  Fed.  981;  Bagenas  v. 
Southern  Pac.  Co.  (C.  C.  1910)  180  Fed. 
887;  H.  J.  Decker,  Jr.,  &  Co.  v.  South- 
ern Ry.  Co.  (C.  C.  1911)  189  Fed.  224; 
Lowry  v.  Erwin  (La.  1843)  6  Rob.  192, 
39  Am.  Dec.  556. 

A  federal  court  has  jurisdiction  of  a 
controversy  between  foreign  subjects 
and  a  domestic  corporation  in  which 
the  bill  asserts  a  right  under  a  federal 
statute  by  virtue  of  the  registration  of 
a  trade-mark.  Baglin  v.  Cusenier  Co. 
(1911)  31  Sup.  Ct  669,  671,  221  U.  S. 
680,  55  li.  Ed.  863. 

An  alien  holding  land  under  a  special 
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law  of  a  state  may  sustain  a  suit  in  tl 
circuit  court  relating  to  such  Ian 
Bonaparte  v.  Camden  &  A.  R,  Co.  0 
C.  1830)  Fed.  Cas.  No.  1,617. 

A  suit  by  an  alien  against  citizens  ■ 
the  United  States  to  enjoin  a  conspirai 
to  prevent  the  loading  or  unloading  ■ 
complainant's  ship  is  within  the  equi 
jurisdiction  of  the  federal  courts,  ind 
pendently  of  any  question  as  to  inte 
ference  with  interstate  or  foreign  cor 
merce.  Elder  v.  Whitesides  (C.  i 
1895)  72  Fed.  724,  foUomng  Hagan 
Blindell  (1893)  56  Fed.  696,  6  C.  C.  . 
86,  and  Arthur  v.  Oakes  (1894)  63  Fe 
310,  11  C.  C.  A.  209,  25  L.  R.  A.  414. 

The  United  States  court  has  jurisdi 
tion  to  determine  the  validity  of  foreij 
claims  against  a  decedent's  estate.  D 
Valle  V.  Welsh  (C.  C.  1886)  28  Fe 
342. 

An.  action  by  a  nonresident  all- 
against  corporations  and  individuals  f 
negligent  death  is  within  the  jurisdi 
tion  of  the  federal  court  Mahopoul 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.  (C. 
1908)  167  Fed.  165. 

Under  this  section  District  Court  he 
to  have  jurisdiction  of  alien's  suit 
enjoin  enforcement  of  state  law  requi 
ing  employment  of  citizens  in  prefe 
ence  to  aliens,  without  regard  to  t 
amount  in  controversy.  Raich  v.  Tr 
ax  (D.  C.  1915)  219  Fed.  273. 

A  state  court  has  jurisdiction  of  i 
action  for  personal  injuries  to  an  ali 
on  a  ship  owned  by  a  corporation  of 
foreign  country  while  at  a  wharf  wit 
in  the  state.  Faras  v.  Lower  Califorr 
Development  Co.  (Cal.  App.  1915)  1 
P.  35. 

351.  Suits  against  aiienSi^— See,  alf 

notes  under  §  991(3),  post. 

Federal  courts  will  take  jurisdicti 
by  removal  of  suits  against  aliei 
Lexington  v.  Butler  (1871)  14  WalL  2^ 
294,  20  L.  Ed.  809;  Ex  parte  Gira 
(C.  C.  1858)  Fed.  Cas.  No.  5.457;  Dea 
in  V.  Lea  (C.  C.  1879)  Fed.  Cas.  > 
3,695;  Bentlif  v.  London  &  Colonial  I 
nance  Corp.  (C.  C.  1890)  44  Fed.  6t 
668;  Webre  v.  Duroc  (1860)  15  La.  Ai 
65. 

But  on  a  recognizance  for  good  I 
havior  sued  against  an  alien  he  is  s 
entitled  to  remove  the  case  for  tr 
into  the  federal  court  Respublica 
Cobbet  (Pa.  1798)  2  Yeates,  352. 

Unless  it  voluntarily  appears,  a  fc 
eign  corporation  cannot  be  made  a  ps 
ty  defendant  to  a  suit  in  a  federal  coi 
by  one  of  its  creditors,  who  seeks  t 
appointment  of  a  receiver,  an  accoui 
ing,  and  to  enforce  the  individual  li 
bility  of  stockholders  who  are  witl 
the  jurisdiction  of  the  court  Elkhii 
Nat.  Bank  v.  Northwestern  Guarai 
Loan  Co.  (1898)  87  Fed.  252,  30  C. 
A.  632. 

Where  a  suit  between  citizens  of  t 
same  state  has  been  brought  in  a  fe 
eral  court,  by  coUusion  or  otherwit 
on  the  ground  of  defendant's  aliena^ 
and  a  default  decree  entered,  such  pr 
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ceedinga  are  wholly  without  jurisdic- 
tion and  void,  and  injunction  will  lie 
against  the  execution  of  the  decree. 
Broadia  v.  Broadis  (C.  O.  1898)  86  Fed. 
961. 

An  action  by  a  citizen  of  Illinois 
against  an  alien  insurance  company  for 
malicious  prosecution  was  within  the 
original  jurisdicton  of  the  federal  court 
sitting  in  Missouri.  Carp  v.  Queen 
Ins.  Co.  (C.  C.  1909)  168  Fed.  782. 

The  grant  of  jurisdiction  to  the  fed- 
eral courts  by  Const,  art.  3,  §  2,  and 
the  judiciary  act  of  controversies  be- 
tween citizens  of  the  United  States 
and  citizens  and  subjects  of  foreign 
states,  includes  suits  against,  as  well  as 
suits  by,  aliens.  H.  J.  Decker,  Jr.,  & 
Co.  V.  Southern  Ry.  Co.  (C.  C.  1911) 
189  Fed.  224. 

There  being  statutory  provision  for 
acquiring  jurisdiction,  a  corporation  of 
another  state  can  sue  an  alien  corpora- 
tion in  the  federal  courts.  Merchants* 
Mfg.  Co.  V.  Grand  Trunk  Ry.  Co.  (N.  Y. 
1882)  63  How.  Prac.  459. 

352.  Suits  by  or  against  foreign 
states.— See,  also,  notes  under  Const, 
art  3,  §  2,  cl.  1. 

Under  Const  art.  3,  §  2,  and  this  sec- 
tion, the  federal  court  had  jurisdiction 
of  a  suit  between  a  West  Virginia  Cor- 
poration and  the  Republic  of  Colombia. 
Republic  of  Colombia  y.  Cauca  Co. 
(1903)  23  Sup.  Ct.  704,  706,  190  U.  S. 
524,  47  L.  Ed.  1159. 

A  federal  court,  whose  action  was  in- 
voked by  the  Republic  of  Colombia  to 
set  aside  an  award  made  against  it  in 
arbitration  proceedings,  has  the  same 
power  to  decree  the  payment  of  interest 
from  the  date  fixed  for  payment  by  the 
award  as  in  an  ordinary  case.  Ex  parte 
Republic  of  Colombia  (1904)  25  S.  Ct 
107,  195  U.  S.  604,  49  L.  Ed.  338. 

The  constitution  gives  jurisdiction  to 
the  federal  courts  in  cases  where  for- 
eign nations  are  parties,  and  this  juris- 
diction is  vested  by  statute  in  the  fed- 
eral court.  King  of  Spain  v.  Oliver  (C. 
C.  1810)  Fed.  Cas.  No.  7,814. 

Where  a  libel  was  filed  to  recover 
compensation  for  salvage  services  ren- 
dered to  a  vessel,  which,  though  not 
commissioned  in  the  navy  of  the  United 
States,  was  owned,  manned,  supplied, 
and  armed  by  the  United  States,  and 
used  in  the  transport  service,  held,  that 
the  judicial  tribunals  of  a  country  can- 
not entertain  suits  in  which  the  sov- 
ereign power  of  that  country  is  sought 
to  be  made  a  party  respondent.  The 
Thomas  A.  Scott  (D.  C.  1864)  90  Fed. 
746. 

353.  Coplaintiffs  and  oodefendants.-* 

All  defendants  must  be  aliens  to  per- 
mit of  removal  of  the  cause  to  a  fed- 
eral court  Hervey  v.  Illinois  Midland 
Ry.  Co.  (O.  C.  1876)  Fed.  Cas.  No. 
6,434;  People  v.  Hager  (1862)  20  Cal. 
167;  Davis  v.  Cook  (1874)  9  Nev.  1.S4. 
Where  plaintiff  brought  suit  in  the 
federal  court  against  one  defendant 
stated  to  be  a  citizen  of  a  foreign  state, 


and  two  other  defendants  whose  citi- 
zenship was  not  alleged,  and  all  ap- 
peared and  answered,  a  decree  for 
plaintiff  will  be  invalid  for  want  of  ju- 
risdiction unless  it  appears  that  the  de- 
fendant, whose  citizenship  was  alleged, 
had  an  interest  distinct  from  the  others. 
Cameron  v.  McRoberts  (1818)  3 
Wheat  591,  593,  4  L.  Ed.  467. 

A  removal  on  the  ground  of  citizen- 
ship cannot  be  had,  when,  upon  arrang- 
ing the  parties  according  to  their  real 
relation  to  the  primary  controversy,  it 
appears  that  there  are  one  or  more  alien 
corporations  on  each  side.  Merchants' 
Cotton-Press  &  Storage  Co.  v.  Insur- 
ance Co.  of  North  America  (1894)  151 
U.  S.  368,  14  Sup.  Ct.  367,  38  L.  Ed. 
195. 

Jurisdiction  as  to  resident  defendants 
in  suit  by  aliens  is  not  affected  by  non- 
residence  of  others.  Bell  v.  Ohio  Life 
Ins.  Co.  (C.  C.  1858)  Fed.  Cas.  No. 
1,261. 

Where  the  contract  sued  on  was  en- 
tered into  between  plaintiff  and  defend- 
ants, one  of  whom  was  a  citizen  of  the 
same  state  with  the  plaintiff,  and  the 
other  a  citizen  of  a  foreign  country,  and 
both  defendants  are  not  only  necessary 
but  indispensable  parties  to  the  contro- 
versy, as  shown  from  the  face  of  the 
bill,  a  United  States  court  is  without 
jurisdiction.  Watson  y.  Evers  (C.  C. 
1882)  13  Fed.  194. 

Where  a  suit  was  instituted  by  an 
alien  against  a  corporation,  citizen  of 
the  state  where  suit  is  brought,  the  ju- 
risdiction of  the  federal  court  is  not 
defeated  by  the  mere  fact  that  a  share- 
holder, a  citizen  of  the  state,  was  ad- 
mitted by  the  court  upon  his  own  appli- 
cation as  a  coplaintiff.  Graham  y.  Bos- 
ton, H.  &  E.  R.  Co.  (C.  C.  1883)  14 
Fed.  753,  decree  afiSrmed  (1886)  6  S. 
Ct  1009,  118  U.  S.  161,  30  L.  Ed.  106. 

A  suit  begun  in  the  state  court  of 
New  York,  in  which  one  of  the  plain- 
tiffs is  a  citizen  of  that  state,  the  other 
a  citizen  of  New  Jersey,  and  one  of  the 
defendants  is  a  citizen  of  Maryland,  and 
the  other  a  subject  of  Prussia,  is  re- 
movable to  the  United  States  court 
Ballin  v.  Lehr  (C.  C.  1885)  24  Fed. 
193. 

In  a  suit  by  a  foreign  corporation  to 
enjoin  strikers,  joinder  of  citizens  of 
Washington  and  aliens  as  defendants 
did  not  deprive  the  court  of  jurisdiction. 
Puget  Sound  Traction,  Light  &  Power 
Co.  V.  Lawrey  (D.  C.  1913)  202  Fed. 
263. 

354.  Nomlnai  or  formai  parties.— The 

courts  of  the  United  States  have  juris- 
diction in  a  case  between  citizens  of  the 
same  state,  if  the  plaintiffs  are  only 
nominal  plaintiffs  for  the  use  of  an 
alien.  Browne  v.  Strode  (1809)  5 
Cranch,  303,  3  L.  Ed.  108. 

Where  alien  plaintiffs  expressly  sue 
as  a  class  for  the  benefit  of  the  class, 
all  of  whom,  whether  named  or  not, 
may  avail  themselves  of  the  decree,  if 
obtained,  a  citizen,  member  of  the  class, 
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joined  with  them,  may  be  regarded  as 
an  unnecessary  and  formal  party,  whose 
joinder  does  not  afifect  the  defendants* 
right  of  removal.  McHenry  v.  New 
York,  P.  &  O.  R.  Co.  (C.  C.  1885)  25 
Fed.  65. 

An  action  by  a  county  school  board 
against  an  alien  to  cancel  a  deed  to  cer- 
tain swamp  lands,  made  by  the  county 
commissioner,  was  brought  in  the  name 
of  the  state.  The  county  was  made  a 
defendant  because  it  refused  to  join  as 
a  complainant  Held,  that  both  state 
and  county  were  merely  nominal  par- 
ties. Missouri  V.  Alt  (C.  C.  1892)  73 
Fed.  302. 

355.  Persons  in  representative  or  fidu- 
ciary capacity.— Aliens,  though  suing  as 
trustees  of  a  resident,  are  entitled  to 
sue  in  the  federal  courts.  Chnppede- 
laine  v.  Dechenaux  (1808)  4  Cranch, 
306,  2  L.  Ed.  629. 

A  federal  court  in  New  York  cannot 
take  jurisdiction  of  a  suit  against  non- 
resident aliens  to  establish  title  to 
bonds  held  by  them  as  executors  on  the 
theory  that  they  were  within  the  dis- 
trict, because  that  state,  by  virtue  of 
probate  of  testator's  will  and  appoint- 
ment of  defendants  as  executors,  may 
treat  both  them  and  the  estate  as  con- 
structively present  and  subject  to  ju- 
risdicHon.  Chase  v.  Wetzlar  (1912)  32 
S.  Ct.  659,  225  U.  S.  79,  56  L.  Ed.  990. 

An  executor  may  recover  rents  for 
the  use  of  the  heir  who  is  an  alien. 
Wise  V.  Resler  (C.  C.  1819)  Fed.  Cas. 
No.  17,911. 

A  suit  to  foreclose,  brought  by  an 
alien  railroad  mortgage  bondholder  in 
his  own  right,  is  maintainable  in  a  feder- 
al circuit  court,  although  the  trustee 
under  the  mortgage,  who  holds  the  legal 
title,  is  a  citizen  of  the  same  state  with 
some  of  the  defendants;  such  suit  be- 
ing in  hostility  to  the  trustee,  who  re- 
fuses to  act,  and  who  is  made  a  party 
defendant.  Under  such  circumstances, 
the  court  will  not  look  behind  the  par- 
ties to  the  record.  Reinach  v.  Atlantic 
&  G.  W.  R.  Co.  (C.  C.  1878)  58  Fed. 
33. 

356.  Suits  between  aliens.— See,  also, 
notes  under  Const,  art.  3,  §  2,  cL  1. 

See,  also,  notes  under  §  991,  subdivi- 
sion 3,  post. 

Waiver  of  objections,  see  365,  post. 

The  courts  of  the  United  States  have 
no  jurisdiction  of  a  case  in  which  both 
parties  are  aliens.  Mossman  v.  Hig- 
ginson  (1800)  4  Dall.  12,  1  L.  Ed.  720; 
Montalet  v.  Murray  (1807)  4  Cranch, 
46,  2  L.  Ed.  545;  Hodgson  v.  Bower- 
bank  (1809)  5  Cranch,  303,  3  L.  Ed. 
108;  Jackson  v.  Twentyman  (1829)  2 
Pet.  136,  7  L.  Ed.  374;  Mossman  v. 
Higginson  (1880)  4  Dall,  12,  1  L.  Ed. 
720;  Prentiss  v.  Brennan  (C.  C.  1851) 
Fed.  Cas.  No.  11,385;  Rateau  v.  Ber- 
nard (C.  C.  1854)  Fed.  Cas.  No.  11,- 
579;  Hinckley  v.  Byrne  (C.  C.  1807) 
Fed.   Cas.   No.   6,510;    Petrocokino   v. 
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Stuart  (C.  C.  1879)  Fed.  Cas.  No.  11.- 
041;  Pooley  v.  Luco  (C.  O.  1S90)  72 
Fed.  561;  Gage  v.  Riverside- Trust  Co. 
(C.  C.  1900)  156  Fed.  1002;  Orosco  v. 
Gacrliardo  (1863)  22  Cal.  83;  Barrow- 
cliff  e  v.  La  Caisse  G.§n6rale  (N.  Y. 
1876)  58  How.  Prac.  131;  Barrowcliffe 
V.  La  Caisse  G4n$rale  des  Assurances 
Agricoles  et  des  Assurance  Contre 
L'Incendie  (N.  Y.  1879)  1  City  Ct  R. 
151. 

357.  Aliens  within  purview  of  statute. 

—Declaration  of  intention  to  become  a 
citizen  of  the  United  States  does  not 
make  the  citizen  or  subject  of  a  foreign 
country  cease  to  be  such.  Maloy  v. 
Duden  (C.  C.  1885)  25  Fed.  673;  Oros- 
CO  V.  GagUardo  (1863)  22  Cal.  83. 

A  person  born  under  the  dominion  of 
the  Mexican  republic,  who  was  removed 
at  the  age  of  four  years  before  the 
declaration  of  the  Texan  independence, 
to  a  place  in  Mexico,  held  to  be  an  alien 
entitled  to  sue  in  the  federal  courts. 
Jones  V.  McMasters  (1857)  20  How.  8, 
20,  15  L.  Ed.  805. 

The  alienage  of  a  defendant  is  not  to 
be  presumed  from  the  mere  fact  that 
he  is  the  consul,  in  this  country,  of  a 
foreign  government.  Bors  v.  Preston 
(1884)  111  U.  S.  252,  4  S.  Ct  407,  28 
L.  Ed.  419. 

The  constitution  of  a  state  authoriz- 
ing resident  unnaturalized  foreigners  to 
vote  at  state-  elections  and  hold  office 
does  not  change  their  status  as  aliens. 
Lanz  V.  Randall  (C.  C.  1876)  Fed.  Cas. 
No.  8,080. 

The  defendant*s  affidavit,  together 
with  an  official  passport  certifying  the 
naturalization  of  the  defendant  as  a 
British  citizen,  are  sufficient  prima  facie 
evidence  that  the  requirements  of  the 
Einglish  statutes  of  naturalization  have 
been  complied  with.  Maloy  v.  Duden 
(C.  C.  1885)  25  Fed.  673. 

Plaintiff,  a  native  citizen  of  Louisiana, 
married  a  native-bom  subject  of  Italy, 
who,  prior  thereto,  had  come  to  Louisi- 
ana, and  engaged  in  business,  without 
intending  ever  to  return  to  Italy, 
though  he  was  not  naturalized.  After 
her  marriage,  she  and  her  husband,  until 
his  death,  lived  together  in  Louisiana, 
without  any  intention  on  the  part  of 
either  to  depart  therefrom  or  ever  to 
reside  elsewhere,  and  she,  after  his 
death,  continued  to  live  there.  Held,  that 
she  was  not  an  alien.  Comitis  v.  Park- 
erson  (C.  C  1893)  56  Fed.  556,  22  L. 
R.  A.  148. 

Whatever  distinction  there  may  be  be- 
tween citizenship  enjoyed  by  a  subject 
of  Great  Britain  resident  in  the  United 
Kingdom  and  that  possessed  by  a  citi- 
zen of  the  Dominion  of  Canada,  they 
are  subjects  of  the  same  sovereignty, 
and  citizens  of  a  foreign  state;  and  the 
court  will  take  notice  of  the  fact  that 
they  are  "citizens  and  subjects  of  a  for- 
eign state,"  for  the  purpose  of  conferring 
jurisdiction.  Lumley  v.  Wabash  Ry. 
Co.  (C.  C.  1895)  71  Fed.  21,  decree  re- 
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versed  (1896)  76  Fed.  66,  22  C.  C.  A. 
60. 

Congress  having  declared  by  resolu- 
tion that  the  people  of  the  Island  of 
Cuba  "are  and  of  right  ought  to  be  free 
and  independent,"  and  the  status  of  the 
island  in  this  regard  not  having  been 
changed  by  the  treaty  with  Spain  of 
December  10,  1898,  a  citizen  of  Cuba  is 
a  citizen  of  a  foreign  state.  Betancourt 
y.  Mutual  Reserve  Fund  Life  Ass'n 
(C.  C.  1900)  101  Fed.  305. 

The  fact  that  a  complainant  in  a  bill, 
which  he  afterward  dismissed  through 
an  error,  styled  himself  a  citizen  of  the 
District  of  Columbia,  does  not  estop 
him  from  showing  in  a  second  bill  that 
he  is  in  fact  an  alien.  Marthinson  v. 
Winyah  Lumber  Co.  (C.  C.  1903)  125 
Fed.  633. 

A  British  subject  became  a  naturaliz- 
ed citizen  and  took  the  oaths  of  abju- 
ration and  allegiance  to  this  state  in 
1784,  and  in  1795  took  an  oath  of  alle- 
giance to  the  king  of  Spain,  and  was 
appointed  a  consul  by  the  Spanish  king, 
and  continued  to  reside  in  New  York 
without  ever  changing  his  domicile. 
Held,  that  he  was  still  to  be  considered 
as  an  American  citizen,  and  not  an  alien 
or  Spanish  subject.  Fish  v.  Stoughton 
(N.  Y.  1801)  2  Johns.  Cas.  407. 

358.  Corporations  as  aliens.— A  cor- 
poration created  by  the  laws  of  Great 
Britain  is  an  "alien."  Terry  v.  Imperial 
Fire  Ins.  Co.  (C.  C.  1874)  Fed.  Cas. 
No.  13,838. 

A  corporation  of  a  foreign  country, 
though  having  an  office  and  transacting 
business  in  this  country,  will  be  con- 
sidered an  alien.  Petrocokino  v.  Stu- 
art (C.  C.  1879)  Fed.  Cas.  No.  11,041. 

A  corporation  organized  under  the 
laws  of  a  foreign  country,  and  having 
its  chief  office  there,  does  not  become 
a  resident  of  a  state  of  the  United 
States  by  doing  business  and  having  an 
office  therein.  Purcell  v.  British  Land 
&  Mortgage  Co.  (C.  C.  1890)  42  Fed. 
465. 

An  insurance  corporation  created  un- 
der the  laws  of  the  Republic  of  France, 
is  to  be  regarded,  for  the  purposes  of 
federal  jurisdiction,  as  if  it  were  a  nat- 
ural person,  and  a  citizen  of  France. 
Barrowcliffe  v.  La  Caisse  €p4n6rale  des 
Assurances  Agricoles  et  des  Assur- 
ance Contre  L'Incendie  (N.  Y.  1879) 
58  How.  Prac.  131,  1  City  Ct.  R.  151. 

359.  Nonresident  citizens  as  aliens^- 
A  native-bom  American  citizen  carry- 
ing on  trade  in  a  foreign  country,  where 
he  is  domiciled,  can  maintain  a  suit  as 
an  alien  agrainst  a  citizen  of  the  state 
of  his  birth  in  a  federal  court  in  said 
state.  Wildes  v.  Parker  (C.  C.  1839) 
Fed.   Cas.  No.  17,652. 

Defendant,  though  residing  perma- 
nently abroad,  held  not  a  foreign  citi- 
zen or  subject  Hammerstein  v.  Lyne 
(D.  C.  1912)  200  Fed.  165. 

360.  Partnership  Including  aliens.— 
A  federal  court  has  jurisdiction  of  a 


suit  by  an  alien  against  a  partnership 
consisting  of  two  partners,  one  of  whom 
.  is  also  an  alien  and  one  a  resident  citi- 
zen; the  partnership  being  domiciled  tn 
Louisiana,  and  the  obligation  sought  to 
be  enforced  originating  there.  Liver- 
pool, B.  &  R.  P.  Nav.  Co.  v.  Agar  (C. 
C.  1882)  14  Fed.  615. 

Where  certain  of  the  members  of  a 
limited  partnership  organized  under  the 
laws  of  New  York  were  aliens,  and 
such  partnership  was  joined  with  a  for- 
eign corporation  as  a  plaintiff  in  an  ac- 
tion in  the  federal  court  in  New  York 
against  a  firm  composed  of  citizens  of 
New  York,  such  limited  partnership 
should  not  be  treated,  for  the  purpose 
of  determining  jurisdiction,  as  if  it 
were  a  corporation  located  in  New 
York,  but  the  members  thereof  retain 
their  individual  rights  as  aliens  entitled 
to  sue  in  the  federal  courts.  Jewish 
Colonization  Ass'n  v.  Solomon  &  €rer- 
manski  (C.  C.  1903)  125  Fed.  994. 

361.  Aliens    resident    in    state.— The 

residence  of  aliens  within  a  state  will 
not  deprive  them  of  their  right  to  sue 
in  the  federal  courts.  Breedlove  v.  Nic- 
olet  (1833)  7  Pet.  413,  430,  8  L.  Ed.  731. 

362.  Necessary  allegations  in  suits  In- 
volving aliens^— In  order  to  give  federal 
jurisdiction  in  an  action  by  an  alien, 
the  defendant  must  be  expressly  stated 
to  be  a  citizen  of  one  of  the  states. 
Mossman  v.  Higginson  (1800)  4  Dall. 
12,  14,  1  L.  Ed.  720;  Hodgson  v.  Bow- 
erbank  (1809)  5  Cranch,  303,  304,  3 
L.  Ed.  108;  Picquet  v.  Swan  (C.  C. 
1828)  Fed.  Cas.  No.  11,134;  Welch  v. 
Tennent  (1854)  4  Cal.  203. 

Though  one  party's  alienage  is  aver- 
red, yet  it  is  necessary  also  to  aver  that 
the  other  party  is  a  citizen.  Mossman 
v.  Higginson  (ISOO)  4  U.  S.  (4  DaU.) 
12,  1  L.  Ed.  720;  Hodgson  v.  Bowerbank 
(1809)  5  Cranch,  303,  3  L.  Ed.  108; 
Jackson  v.  Twentyman  (1829)  2  Pet. 
136,  7  L.  Ed.  374;  Conolly  v.  Taylor 
(1829)  2  Pet  556,  7  L.  Ed.  518. 

Where  the  jurisdiction  of  the  federal 
courts  depends  upon  the  alienage  of  the 
parties  to  an  action,  the  facts  showing 
such  alienage  must  be  set  forth  on  the 
record.  Turner  v.  Enrille  (1790)  4  U. 
S.  (4  Dall.)  7,  1  L.  Ed.  717;  Course  v. 
Stead  (1800)  4  U.  S.  (4  Dall.)  22,  1 
L.  Ed.  724;  Conolly  v.  Taylor  (1829) 
27  U.  S.  (2  Pet.)  55G,  7  L.  Ed.  518. 

Where  an  alien  instituted  an  action 
against  a  citizen  of  New  York,  it  was 
held  that  liis  pleading,  though  there  was 
no  averment  that  the  defendant  was  a 
citizen  of  New  York,  contained  all  the 
averments  required  to  give  jurisdiction 
to  the  United  States  courts.  Bradstreet 
V.  Thomas  (1838)  12  Pet  59,  62,  9  L. 
Ed.  999. 

Though  the  fact  that  one  is  an  alien 
does-  not  affect  his  right  of  property  in 
a  trade-mark,  that  fact  is  a  necessary 
allegation  to  establish  the  requisite  di- 
versity of  citizenship  to  confer  jurisdic- 
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tion  on  a  federal  court.    La  Croix  v. 
May  (C.  C.  1883)  15  Fed.  236. 

363.  Sufflcienoy  of  allegations  as  to 
alienage.— Where  a  declaration  upon  a 
bill  of  exchange  began  with  an  aver- 
ment that  the  drawer  and  indorser  were 
citizens  of  the  same  state,  and  it  was 
afterwards  averred  that  the  indorser, 
who  was  also  the  payee,  was  an  alien 
and  citizen  of  Texas,  it  was  held  suflS- 
cient  to  maintain  the  jurisdiction  of  the 
federal  court.  Bailey  v.  Dozier  (1848) 
47  U.  S.  (6  How.)  23,  12  L.  Ed.  328. 

Jurisdiction  dependent  on  the  alien- 
age of  one  of  the  parties  cannot  be  sus- 
tained upon  the  mere  description  of  such 
party,  throughout  the  record,  as  a  "cit- 
izen of  London,  England."  Stuart  v. 
City  of  Boston  (1895)  15  Sup.  Ct.  268, 
156  U.  S.  46,  39  L.  Ed.  341. 

Complainants'  description  of  them- 
selves, in  a  bill  in  a  suit  against  a  citizen 
of  Nebraska,  as  "all  of  Cognac  in 
France,  and  citizens  of  the  republic  of 
France,"  is  sufficient,  without  any  aver- 
ment of  alienage.  Hennessy  v.  Bich- 
ardson  Drug  Co.  (1903)  23  Sup.  Ct 
532,  533,  189  U.  S.  25,  47  L.  Ed.  697; 
Same  v.  Moise  (1903)  23  Sup.  Ct.  534, 
189  U.  S.  35,  47  L.  Ed.  698. 

The  alienage  of  the  plaintiff  is  suf- 
ficiently alleged  to  sustain  the  jurisdic- 
tion of  a  federal  court  by  an  averment 
in  the  complaint  that  "the  plaintiff  now 
is,  and  for  more  than  one  year  laat 
past  has  been,  a  resident  of  Washing- 
ton and  a  citizen  of  Sweden,'*  although, 
at  the  time  the  action  was  brought, 
Sweden  was  under  a  monarchical  form 
of  government,  since  the  designation 
"citizen  of  Sweden"  could  only  have 
been  intended  as  a  statement  of  the  na- 
tionality of  the  plaintiff,  viz.,  the  coun- 
try to  which  he  bore  allegiance.  C.  H. 
Nichols  Lumber  Co.  v.  Franson  (1906) 
27  Sup.  Ct.  102,  203  U.  S.  278,  51  L, 
Ed.  181. 

Averments  in  bill  as  to  foreign  citizen- 
ship of  corporate  complainant  are  not 
insufficient  for  jurisdictional  purposes 
because  of  subsequent  allegations  from 
which  doubt  or  inconsistency  may  ar- 
gumentively  be  inferred,  where  such 
statements  refer  to  an  alleged  impair- 
ment of  a  contract  and  were  not  ad- 
dressed to  the  subject  of  citizenship. 
Railroad  Commission  of  Mississippi  v. 
Louisville  &  N.  R.  Co.  (1912)  32  Sup. 
Ct.  756,  760.  225  U.  S.  272,  56  U  Ed. 
1087. 

A  description  of  plaintiff  as  a  "resi- 
dent of  Ontario,  Canoda,  and  a  citizen 
of  the  dominion  of  Canada  and  of  the 
empire  of  Great  Britain,"  is  not  a 
sufficient  averment  that  he  is  an  alien, 
and  a  subject  of  the  queen  of  England, 
to  show  jurisdiction  in  the  circuit  court 
Rondot  V.  Township  of  Rogers  (1897) 
79  Fed.  676.  25  C.  C.  A.  145,  certiorari 
denied  (1897)  18  Sup.  Ct  945,  168  U. 
S.  709,  42  L.  Ed.  1211. 

Where  federal  jurisdiction  of  an  ac- 
tion by  the  liquidating  committee  of  a 
bank  depended  on  diverse  citizenship, 
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and  plaintiff's  petition  only  alleged  that 
all  of  such  committee  resided  in  the 
Republic  of  Mexico,  but  there  was  no 
averment  that  they  were  citizens  of  the 
Republic  of  Mexico,  jurisdiction  was  not 
shown,  nor  was  the  defect  cured  by  a 
recital  in  a  motion  for  rehearing  of  a 
motion  to  dismiss  that  it  appeared  on 
the  face  of  defendant's  pleading  that 
the  "plaintiff"  is  a  resident  citizen  of  the 
Republic  of  Mexico,  the  plaintiff  refer- 
red to  being  the  liquidating  committee 
of  the  bank,  and  not  the  individuals  who 
were  the  real  plaintiffs.  International 
Bank  &  Trust  Co.  v.  Scott  (1908)  189 
Fed.  58,  86  C.  O.  A.  248. 

An  averment  in  a  petition  that  plain- 
tiff "is  now,  and  at  all  times  herein- 
after mentioned  was,  a  citizen  of  Ire- 
land," while  not  technically  correct,  is 
a  sufficient  allegation  that  plaintiff  is 
an  alien,  for  the  purpose  of  showing  ju- 
risdiction in  a  federal  court.  Mahon- 
ing Valley  Ry.  Co.  v.  O'Hara  (1912) 
196  Fed.  945,  116  O.  C.  A.  495. 

An  allegation  that  plaintiff  is  a  sub- 
ject of  a  foreign  power  does  not  con- 
fer jurisdiction,  as  he  may  still  be  a 
naturalized  citizen.  Michaelson  y.  Den- 
ison  (C.  C.  1808)  Fed.  Cas.  No.  9,523. 
CONTRA,  see  Milne  v.  Huber  (C.  C. 
1843)  Fed.  Cas.  No.  9,617. 

The  mere  allegation  that  a  party  is  an 
alien  is  not  sufficient  to  give  jurisdiction. 
There  must  be  an  allegation  that  he  ier 
a  subject  or  citizen  of  some  one  foreign 
state.  Wilson  v.  City  Bank  (C.  C. 
1838)  Fed.  Cas.  No.  17,797. 

Allegations  that  defendant  has  left 
the  United  States,  and  becoma  perma- 
nently domiciled  in  the  dominion  of 
Canada,  and  now  resides  there,  and  in- 
tends to  become  a  naturalized  citizen 
of  that  country,  does  not  show  his  alien- 
age for  the  purpose  of  conferring  juris- 
diction on  the  federal  court  Bishop  v. 
Averill  (C.  C.  1896)  76  Fed.  386. 

It  will  not  be  presumed,  in  the  ab- 
sence of  a  showing  that  there  is  a 
British  law  conferring  it,  that  the  Ca- 
nadian parliament  has  power  to  natural- 
ize a  citizen  of  the  United  States,  and 
make  him  a  citizen  of  Great  Britain; 
and  the  setting  out  in  a  bill  of  a  Ca- 
nadian statute,  under  which  it  is  claim- 
ed the  complainant,  who  is  by  birth  a 
citizen  of  the  United  States,  became  a 
British  subject,  is  insufficient  to  confer 
jurisdiction  on  the  ground  that  com- 
plainant is  an  alien.  Jennes  v.  Landes 
(C.  C.  1897)  84  Fed.  73. 

Allegations  in  a  bill  against  citizens  of 
the  state  of  Washington  that  complain- 
ant was  by  birth  a  citizen  of  that  state, 
but  by  her  marriage  with  a  British  sub- 
ject, and  removal  to  British  Columbia, 
became  a  citizen  of  Great  Britain,  no 
law  of  that  country  making  her  a  citi- 
zen by  reason  of  such  facts  being  plead- 
ed, are  insufficient  to  sustain  the  juris- 
diction of  the  federal  court  on  the 
ground  of  diversity  of  citizenship.     Id. 

An  allegation  that  plaintiff  is  a  citi- 
zen of  the  British  Empire  is  not  a  suf- 
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fident  allegation  that  he  is  an  alien,  and 
a  citizen  or  biibject  of  some  one  foreign 
state,  for  the  purpose  of  conferring  ju- 
risdiction on  a  federal  court  in  a  suit 
against  a  citizen  of  a  state.  Von  Voight 
T.  Michigan  Cent.  R.  Co.  (C.  C.  1904) 
130  Fed.  398. 

364.  Amendments.— Where  aliens  file 
a  bill  in  the  federal  court  against  citi- 
zens of  the  United  States,  and  join  as 
a  plaintiff  a  citizen  of  the  United  States, 
as  between  whom  and  one  of  the  defend- 
ants* the  court  has  no  jurisdiction,  the 
bill  may  be  amended  by  omitting  him 
as  plaintiff  and  joining  him  as  defend- 
ant. ConoUy  v.  Taylor  (1829)  27  U. 
S.  (2  Pet.)  556,  7  L.  Ed.  518. 

See  §§  1251c,  1591,  post,  and  notes 
thereunder. 

365.  Waiver  of  objectlon.—ln  a  case 
of  salvage,  where  the  parties  on  both 
sides,  except  the  owners  of  the  cargo 
of  the  salvor  ship,  were  foreigners,  but 
no  protest  was  made  to  the  jurisdiction, 
merely  an  objection  being  raised  by 
counsel  at  the  argument,  it  was  consid- 
ered that  the  considerations  drawn 
from  public  convenience  in  favor  of  the 
jurisdiction  greatly  overbalanced  those 
against  it,  and  that,  however  it  might 
be  viewed  when  the  jurisdiction  was  ob- 
jected to,  there  ought  to  be  no  doubts 
where  the  parties  assent  to  it.  Mason 
V.  The  Blaireau  (1804)  6  U.  S.  (2 
Cranch)  240,  2  L.  Ed.  266. 

An  alien  instituted  an  action  by  writ 
of  right  in  the  district  court  for  the 
Northern  district  of  New  York  against  a 
citizen  of  that  state,  but  did  not  aver 
such  citizenship  in  the  declaration.  De- 
fendant pleaded  to  the  first  count  and 
demurred  to  the  second  and  third,  and 
plaintiff  joined  in  the  demurrer  and 
averred  that  defendant  was  a  citizen  of 
New  York.  In  subsequent  proceedings 
no  exception  was  taken  to  the  failure  to 
allege  the  citizenship  in  the  declaration, 
until  the  case  was  a  second  time  brought 
to  the  supreme  court  on  writ  of  error, 
when  defendant  moved  to  dismiss  the 
writ  because  of  such  failure.  Held,  that 
while  the  citizenship  of  defendant  should 
have  been  averred  in  the  declaration,  as 
the  jurisdictional  facts  appeared  in  the 
subsequent  pleadings,  defendant,  by 
failing  to  except  at  the  proper  time, 
had  waived  his  right  to  object,  and  the 
writ  would  not  be  dismissed.  Brad- 
street  V.  Thomas  (1838)  37  U.  S.  (12 
Pet.)  59,  9  L.  Ed.  999. 

Although  the  federal  court  is  author- 
ized to  protect  itself  of  its  own  motion 
from  Impositions  upon  its  jurisdiction 
by  collusion  or  fraud,  the  evidence  on 
which  it  acts  must  be  pertinent  to  some 
issue,  and  where  the  complaint  alleged 
in  good  faith  that  plaintiff  was  an 
alien,  and  that  defendant  was  a  citizen 
of  Illinois,  and  no  plea  to  the  jurisdic- 
tion was  made  by  defendant,  but  upon 
the  trial  it  appeared,  from  evidence  that 
was  irrelevant  and  pertinent  to  no  is- 
sue, that  defendant  was  also  an  alien, 


and  that  consequently,  under  Act  March 
3,  1875,  §  5,  the  court  had  no  juris- 
diction, the  granting  of  a  motion  to  dis- 
miss in  that  condition  of  the  record 
was  error.  Hartog  v.  Memory  (1886) 
116  U.  S.  588,  6  Sup.  Ct.  521,  29  L.  Ed. 
725. 

The  federal  courts  have  juristiiction 
in  a  controversy  between  a  citizen  of 
one  state  and  a  citizen  of  a  foreign 
state,  and  the  status  of  the  parties  is 
jurisdictional  and  cannot  be  waived. 
Fribourg  v.  Pullman  Co.  (C.  C.  1910) 
176  Fed.  981. 

VIII.  ASSIGNMENT     AND     TRANS- 
FERS OF  CHOSES  IN  ACTION 

366.  Scope  and  purpose  of  provision. 
—A  federal  court  may  not  take  cogni- 
zance of  a  suit  on  a  chose  in  action 
brought  by  an  as'signee  where  the  orig- 
inal holder  could  not  have  maintained 
the  suit.  Keary  v.  Farmers'  &  Mer- 
chants' Bank  (1842)  41  U.  S.  (16  Pet.) 
89,  10  L.  Ed.  807;  Gibson  v.  Chew 
(1842)  41  U.  S.  (16  Pet.)  315,  10  L. 
Ed.  977;  McNutt  v.  Bland  (1844)  2 
How.  9,  15,  11  L.  Ed.  159;  Sheldon  v. 
Sill  (1850)  8  How.  441,  449,  12  L. 
Ed.  1147;  Bushnell  v.  Kennedy  (1869) 
9  Wall.  387,  390,  19  K  Ed.  730;  Walk- 
er V.  Powers  (1881)  104  U.  S.  245,  26 
L.  Ed.  729;  Consolidated  Rubber  Tire 
Co.  V.  Ferguson  (1910)  183  Fed.  756, 
106  C.  C.  A.  330;  Power  &  Irrigation 
Co.  of  Clear  Lake  v.  Craig  (1915)  220 
Fed.  598;  White  v.  Vermont  &  M.  R. 
Co.  (C.  C.  1858)  Fed.  Cas.  No.  17,- 
559;  Berger  v.  County  Com*rs  of 
Douglas-  County  (C.  C.  1880)  5  Fed. 
23,  25;  Newgass  v.  City  of  New  Or- 
leans (C.  C.  1888)  33  Fed.  196;  Tierney 
V.  Helvetia  Swiss*  Fire  Ins.  Co.  (C.  C. 
1908)  163  Fed.  82;  Troy  Bank  of  Troy, 
Ind.,  V.  Whitehead  (C.  C.  1910)  184 
Fed.  932  (decree  reversed  Same  v.  G. 
A.  Whitehead  &  Co.  [1911]  32  Sup.  Ct. 
9,  222  U.  S.  39,  56  L.  Ed.  81);  Water- 
man V.  Chesapeake  &  O.  Ry.  Co.  (D.  C. 
1912)  199  Fed.  667;  Cincinnati,  H.  &  D. 
Ry.  Co.  V.  Orr  (D.  C.  1914)  215  Fed. 
261;  State  of  Maine  Lumber  Co.  v. 
ICingfield  Co.  (D.  C.  1914)  218  Fed.  902. 

The  provision  refers  only  to  the  re- 
quirement of  citizenship  of  the  parties, 
and  not  to  the  sum  in  dispute.  Bowden 
V.  Burnham  (1804)  59  Fed.  752,  8  C. 
C.  A.  248;  Chase  v.  Sheldon  RoUer 
Mills  Co.  (C.  C.  1893)  56  Fed.  625. 

This  provision  is*  not  inconsistent  with 
that  part  of  the  third  artide  of  the 
constitution  which  provides  that  the 
judicial  power  shall  extend  to  contro- 
versies between  citizens  of  different 
states.  Sheldon  v.  SiU  (1850)  49  U.  S. 
(8  How.)  441,  12  Ix  Ed.  1147. 

A  federal  court  had  no  jurisdiction  of 
a  suit  to  enforce  a  contract  originally 
made  between  two  citizens*  of  Tennes- 
see, and  the  first  assignment  of  which 
was  voluntary,  even  if  the  subsequent 
sale  by  an  intermediate  holder  was  to 
be  regarded  as  forced  by  operation  of 
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law.  Coler  t.  Grainger  County  (1890) 
74  Fed.  16,  20  C.  C.  A.  267. 

The  federal  court  may  entertain  ju- 
risdiction, either  originally  or  by  re- 
moval, of  a  suit  based  on  a  chose  in 
action  brought  by  a  party  thereto,  who 
is  a  citizen  of  a  state,  against  an  as- 
signee of  the  other  party,  who  is  an 
alien,  without  regard  to  the  citizenship 
of  defendant's  assignor.  Brooks  v. 
Laurent  (1899)  98  Fed.  647,  39  C.  C. 
A.  201. 

Act  March  3.  1887,  §  1,  as  amended 
by  Act  Aug.  13,  1888,  substantially  re- 
enacted  hereby,  held  not  to  deprive  fed- 
eral courts  of  jurisdiction  of  a  suit  by 
an  Alabama  corporation  against  a  Ten- 
nessee county  for  work  and  materials 
under  a  contract  between  the  county 
and  a  Tennessee  partnership,  assigned 
to  the  corporation  before  the  claims  ac- 
crued. Oak  Grove  Const.  Co.  v.  Jef- 
ferson County  (1915)  219  Fed.  858. 135 
C.  C.  A.  628. 

Jurisdiction  depends  on  whether  it 
could  have  been  maintained  in  that 
court  as  between  the  original  parties*  to 
the  instrument  lipschitz  v.  Napa 
Fruit  Co.  (1915)  223  Fed.  698,  139  C. 
C.  A.  228. 

The  federal  court  has  jurisdiction  of 
a  bill  in  equity  by  a  judgment  creditor 
against  citizens  of  different  states,  to 
set  aside  conveyances  by  the  judgment 
debtor  as  in  fraud  of  creditors,  al- 
though the  ground  of  the  judgment 
was  a  negotiable  chose  in  action,  on 
which  a  suit  could  not  have  been  main- 
tained in  such  court.  Bean  v.  Smith  (0. 
C.  1821)  Fed.  Cas.  No.  1,174. 

The  clause  in  section  1  of  the  jbdiciary 
act  of  1875  prohibiting  the  assignee  of  a 
nonnegotiable  contract  from  maintain- 
ing a  suit  thereon  in  the  federal  courts, 
unless  his  assignor  might  have  done  so, 
had  reference  solely  to  the  assignor's 
right  to  maintain  such  suit  on  account 
of  his  citizenship,  and  not  to  the  amount 
of  the  claim  or  demand  arising  out  of 
such  contract.  Hammond  v.  Cleaveland 
(C.  C.  1885)  23  Fed.  1. 

By  Act  March  3,  1887,  substantially 
re-enacted  by  this  section,  it  was  intend- 
ed to  prohibit  suits  in  the  federal  court 
by  assignees'  of  chose s  in  noHon,  unless 
the  original  assignor  was  entitled  to 
maintain  the  suit,  in  all  cases  except 
suits  on  foreign  bills  of  exchange,  and 
except  suits'  on  promissory  notes  made 
payable  to  bearer,  and  executed  by  a 
corporation.  Wilson  v.  Elnox  County 
(C.  C.  1890)  43  Fed.  481. 

Plaintiff  sued  a  citizen  of  another 
state  on  three  notes,  one  of  them  pay- 
able to  plaintiff  and  the  others  to  a  citi- 
zen of  a  third  state,  who  assigned  them 
to  plaintiff.  The  assigned  notes,  to- 
gether, were  for  less  than  $2,000,  but 
the  aggregate  of  the  three  exceeded 
that  sum.  Held,  that  plaintiff  was  en- 
titled to  maintain  the  suit;  for  the  pro- 
vision of  the  act  of  Aug.  13,  1888,  sub* 
stantially  re-enacted  by  this  section,  re- 
fers only  to  the  requirement  of  citizen- 
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ship  of  the  parties,  and  not  to  the  sum 
in  dispute.  Chase  v.  Sheldon  Roller- 
Mills  Co.  (C.  C.  1803)  56  Fed.  625. 

The  words  "if  such  instrument  be 
made  payable  to  bearer,  and  be  not  made 
by  any  corporation,"  in  Act  Aug.  13, 
1888,  substantially  re-enacted  hereby, 
restrain  the  effect  of  the  words  "any 
subsequent  holder,**  and  have  no  re- 
straining effect  upon  the  general  denial 
to  federal  courts'  of  cognizance  of  suits 
on  promissory  notes  or  other  choses  in 
action  in  favor  of  an  assignee,  where 
suit  could  not  have  been  prosecuted  in 
such  courts  if  no  assignment  or  trans- 
fer had  been  made.  Skinner  v.  Barr 
(C.  C.  1896)  77  Fed.  816. 

Judgment  creditors  of  an  insolvent 
corporation  may  maintain  a  suit  in  a 
federal  court  to  enforce  a  trust  against 
a  third  party  in  property  alleged  to 
belong  to  the  corporation,  and  to  have 
been  acquired  by  defendant  in  fraud  of 
their  rights,  where  diversity  of  citizen- 
ship appears,  and  the  requisite  amount 
is  involved,  although  complainants*  judg- 
ments were  recovered  in  a  state  court 
in  suits  on  assigned  notes,  of  which  the 
federal  court  would  not  have  had  ju- 
risdiction. Stanwood  v.  Wishard  (C.  C. 
1906)  134  Fed.  959. 

Where  the  assignee  of  a  cause  of 
action  has  reduced  the  same  to  judg- 
ment, in  a  subsequent  action  on  the 
judgment  in  a  federal  court  the  citizen- 
ship of  the  original  assignor  is  wholly 
immaterial  on  the  question  of  the  juris- 
diction of  such  court  Hultberg  v.  An- 
derson (C.  C.  1909)  170  Fed.  657. 

The  provision^  as  to  assigned  choses 
in  action  prevent  the  creation  of  juris- 
diction by  the  transfer  of  claims-  held 
by  a  citizen  of  the  same  state  with  the 
debtor  to  a  citizen  of  another  state. 
Davis  V.  MUls  (C.  C.  1900)  99  Fed.  39. 

The  assignment  of  a  chose  in  action 
by  a  national  bank  does  not  vest  the 
assignee  with  the  right  to  maintain 
an  action  thereon  in  a  federal  court 
against  a  citizen  of  the  state  in  which 
the  bank  is  located.  Sullivan  v.  Ayer 
(C.  C.  1909)  174  Fed.  199. 

The  question  whether  a  cause  of  ac- 
tion was  assignable  so  as  to  entitle  the 
as'signee  to  maintain  a  suit  thereon  in 
a  federal  court  is  to  be  determined  by 
the  law  of  the  state  where  the  transac- 
tions took  place.  Commonwealth  S. 
S.  Co.  V.  American  Shipbuilding  Co.  (D. 
C.  1912)  197  Fed.  780. 

367.  Parties  within  scope  of  act.p-A 
suit  to  declare  and  enforce  a  lien  on 
certain  interests  in  distributive  shares 
of  the  property  of  a  decedent  in  the 
hands  of  an  ancillary  administrator  is 
not  within  tne  statute,  because  plain- 
tiffs right  is  derived  from  an  heir 
whose  citizenship  is  the  same  as  that 
of  such  administrator,  where  the  plain- 
tiff, who  sues  as  administratrix,  and 
who  is  a  citizen  of  a  different  state 
from  the  defendant  administrator,  is 
suing  primarily  on  the  obligation  of 
such  heir  to  her  intestate,  to  secure 
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which  a  lien  was  given  npon  such  heir's 
distributive  share.  IngersoU  v.  Coram 
(1908)  29  S.  Ct  92.  211  U.  S.  335,  53 
Ii.  Ed.  208,  reversing  decree  Coram  v. 
IngersoU  (1906)  148  Fed.  169,  78  C.  C. 
A.  303. 

The  restriction  contained  in  section 
11  (Act  1789),  substantially  re-enacted 
herein,  docs  not  apply  to  suits  brought 
by  the  United  States  on  bonds.  U.  S. 
V.  Greene  (C.  C.  1827)  Fed.  Cas.  No. 
15.258. 

The  limitation  does  not  apply  to  na- 
tional banks.  CJommercial  Nat.  Bank  v. 
Simmons  (C.  C.  1876)  Fed.  Cas.  No. 
3.062. 

367 1^-  Effect  of  assignment  In  gener- 
ai.^A  federal  court,  which  has,  by  re- 
moval, acquired  jurisdiction  of  a  suit 
by  a  lessor,  who  is  a  citizen  of  the  state, 
against  an  assignee  of  his  lessee,  the 
defendant  being  an  alien,  for  a  cancel- 
lation of  the  lease,  has  also  jurisdic- 
tion to  entertain  a  cross-bill  by  defend- 
ant to  enforce  specific  •  performance  of 
the  lease,  which  is  merely  ancillai*y  to 
the  original  suit,  although  by  reason  of 
the  fact  that  defendant's  assignor  is  a 
citizen  of  the  same  state  as  complain- 
ant the  cross-bill  could  not  have  been 
maintained  in  that  court  as  an  original 
action.  Brooks  v.  Laurent  (18i)9^  98 
Fed.  647,  39  C.  C.  A.  201. 

Where  a  mortgage  was  given  to  se- 
cure a  prior  indebtedness  from  the 
mortgagor  to  the  mortgagee,  who  were 
citizens  of  different  states,  the  jurisdic- 
tion of  a  federal  court  of  a  suit  to 
foreclose  the  mortgage  is  not  affected 
by  the  fact  that  it  also  secured  other 
indebtedness  owing  by  the  mortgagor  to 
a  third  person,  who  was  a  citizen  of  the 
same  state,  which  had  been  assigned  to 
the  mortgagee.  Camp  v.  Peacock.  Hunt 
&  West  Co.  (1904)  129  Fed.  1005,  64 
C.  C.  A.  490,  aflSrming  decree  Peacock, 
Hunt  &  West  Co.  v.  Thaggard  (C.  C. 
1904)  128  Fed.  1005. 

Where  the  claim  made  by  a  railroad 
company  against  another  is  for  the  re- 
tention of  rolling  stock  by  receivers  ap- 
pointed by  the  tjnited  States  court  and 
by  a  new  corporation  to  whom  it  was 
transferred,  after  it  should  have  been 
turned  over  to  claimant,  the  court,  hav- 
ing in  the  order  of  transfer  reserved  the 
right  to  determine  all  claims  growing 
out  of  the  subject-matter,  has  jurisdic- 
tion of  the  controversy,  though  the  par- 
ties are  corporations  of  the  same  state. 
Central  Trust  Co.  of  New  York  v.  Wa- 
bash, St.  L.  &  P.  Ry.  Co.  (C.  C.  1891) 
46  Fed.  156. 

A  judgment  was  recovered  in  a  state 
court  against  a  county,  and  was  assign- 
ed to  plaintiff,  a  citizen  of  another 
state,  who  brought  an  action  thereon 
in  a  federal  court;  the  original  judg- 
ment being  still  in  force.  Defendant 
demurred,  contending  that  plaintiff's 
only  remedy  was  by  mandamus  to  com- 
pel the  levy  of  a  tax  to  pay  the  original 
judgment  Held  that,  if  this  were  so, 
the  assignee   still  had  a  right  to   ob- 


tain a  judgment  in  the  federal  court  to 
enable  it  to  invoke  the  power  of  that 
court  in  the  granting  and  enforcement 
of  the  mandamus  proceeding.  First 
Nat.  Bank  v.  Duel  County  (C.  C.  1896) 
74  Fed.  373. 

Where  one  of  complainant's  contracts 
is  clearly  within  the  jurisdiction  of  a 
federal  court,  it  draws  to  that  court  ju- 
risdiction to  determine  the  entire  con- 
troversy, although  others  of  the  con- 
tracts, as'  to  which  the  issues  are  the 
same,  were  acquired  by  complainant 
through  assignments  from  persons  who 
could  not  have  sued  in  such  court. 
Howe  &  Davidson  Co.  v.  Haugan  (C.  C. 
1904)  140  Fed.  182. 

3673^.  Coiiuslve  or  sham  transfer8.p— 

If  the  assignment  is  absolutely  and  le- 
gally made,  the  motive  which  induced  it 
in  no  way  affects  the  right  of  the  as- 
signee tO'  sue.  Collinson  v.  Jackson 
(C.  C.  1882)  14  Fed.  305;  Cole  v. 
PhUadelphia  &  E.  Ry.  Co.  (C.  C.  1905) 
140  Fed.  944,  decree  reversed  Kreider 
V.  Cole  (1907)  149  Fed.  647,  79  C.  C. 
A.  339. 

Where  a  mortgagor  and  mortgagee 
are  citizens  of  the  same  state,  and  the 
mortgagee  assigns  it  to  a  citizen  of  an- 
other state  for  the  purpose  of  confer- 
ring jurisdiction  on  the  federal  courts, 
it  is  necessary  in  order  to  devest  the 
court  of  jurisdiction  to  bring  home  to 
the  assignee  a  knowledge  of  this  motive 
and  purpose.  Smith  v.  Kemochen 
(1849)  7  How.  198,  216,  12  L.  Ed.  666. 
The  assignment  of  a  note  to  cut  off  an 
anticipated  defense  to  a  suit  to  fore- 
close the  mortgage  by  which  it  is  se- 
cured will  not  be  considered  collusive 
and  justify  a  dismissal  of  a  suit  brought 
in  a  United  States  court  by  the  as- 
signee if  the  title  made  by  the  trans- 
fer is  complete  and  such  as  would 
enable  the  assignee  to  maintain  suit  in 
his  own  name.  Lanier  -v.  Nash  (1887) 
7  Sup.  Ct.  919,  922,  121  U.  S.  404,  30 
L.  Ed.  947. 

The  conveyance  of  all  the  property  of 
a  partnership  to  a  corporation  organiz- 
ed for  the  purpose  by  the  partners  and 
the  division  between  them  of  the  stock 
of  the  corporation,  a  small  part  of  such 
property  consisting  of  lands  in  contro- 
versy in  a  subsequent  action  brought 
by  the  corporation  in  a  federal  court, 
cannot  be  held  a  simulated  or  sham 
transfer  which  will  oust  such  court  of 
jurisdiction  because  the  partnership 
could  not  have  sued  therein,  where  the 
conveyance  was  bona  fide  and  no  recon- 
veyance was  contemplated.  Slaughter 
V.  Mallet  Land  &  Cattle  Co.  (1905)  141 
Fed.  282,  72  C.  C.  A.  430.  writ  of  cer- 
tiorari denied  (1906)  26  Sup.  Ct.  761, 
201  U.  S.  646,  50  L.  Ed.  903. 

It  is'  only  a  sham  or  fictitious  trans- 
fer which  places  titles  and  rights  in  as- 
signees to  enable  them  to  maintain  suits 
in  the  federal  courts  for  the  benefit  of 
the  assignors  that  are  obnoxious'  to  the 
statute.  And  the  fact  that  the  purpose 
to  bring  a  cause  of  action  within  the 
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jurisdiction  of  the  federal  court  is  the 
motive  which  induces  a  gift  or  sale  and 
a  conveyance  of  the  cause  of  action,  or 
property  out  of  which  the  cause  of  ac- 
tion arises,  does  not  deprive  the  as- 
signee of  his  right  to  invoke  the  juris- 
diction of  that  court  to  determine  the 
cause,  provided  the  transfer  was  real. 
O'Neil  V.  Wolcott  Minini?  Co.  (1909)  174 
Fed.  527.  98  C.  C.  A.  309,  27  L.  R.  A. 
(N.  S.)  200. 

Where  judgments  are  assigned  abso- 
lutely, and  for  a  valuable  consideration, 
it  does  not  affect  the  jurisdiction  of  the 
federal  court  that  the  purchase  was 
made  with  thp  expressed  intention  of 
suing  thereon,  because  the  judgment 
creditors  feared  they  could  not  enforce 
them  in  the  state  courts.  Neal  v.  Fos- 
ter (C.  C.  1888)  36  Fed.  29,  decree  af- 
firmed Crawford  v.  Neal  (1892)  12  Sup. 
Ct.  759,  144  U.  S.  585,  36  L.  Ed.  652. 

Where  a  sale  and  conveyance  of  a 
mining  claim  are  real,  and  not  merely 
simulated,  the  motive  of  the  sale  is  im- 
material, so  far  as  affecting  the  right 
of  the  grantee  to  maintain  a  suit  for  its 
possession  in  a  federal  court  on  the 
ground  of  diversity  of  citizenship.  Wil- 
litt  V.  Baker  (C.  C.  1904)  133  Fed.  937. 

An  assignment  of  a  cause  of  action, 
although  without  consideration  and  for 
the  purpose  of  suit  in  a  federal  court,  is 
not  collusive,  so  as  to  deprive  that  court 
of  jurisdiction,  where  it  exceeds  the 
jurisdictional  amount,  and  the  assignor 
might  have  brought  suit  in  that  court 
thereon.  Hartford  Fire  Ins.  Co.  v. 
Brie  R.  Co.  (C.  C.  1909)  172  Fed.  899. 

See,  also,  notes  under  §  1019,  post. 

368.  Foreign    bills    of    exchange^— A 

bill  of  exchange  drawn  in  one  state  on 
persons  living  in  another  will  be  treat- 
ed as  a  foreign  bill  in  the  federal 
courts.  Buckner  v.  Finley  (182^)  2  Pet. 
586,  590,  7  L.  Ed.  528. 

369.  Promissory  notes.— A  suit  to  re- 
cover the  contents  of  a  promissory 
note  or  other  chose  in  action  is  a  suit 
to  recover  the  amount  due  upon  such 
note  or  the  amount  claimed  to  be  due 
upon  an  account,  personal  contract,  or 
other  chose  in  action.  Kolze  v.  Hoad- 
ley  (1906)  26  Sup.  Ct.  220,  222,  200  U. 
S.  76,  50  L.  Ed.  377. 

A  note  made  payable  to  the  cashier  of 
a  bank  as  trustee,  the  consideration  for 
which  was  furnished  by  the  bank,  which 
was  the  real  owner,  may  be  sued  on  by 
the  bank  in  its  own  name,  or  by  its  re- 
ceiver, without  indorsement  or  assign- 
ment, under  the  statute  of  Utah,  and 
the  citizenship  of  the  cashier  is  imma- 
terial to  affect  the  jurisdiction  of  a 
federal  court  in  that  state  of  an  action 
thereon.  Franklin  v.  Conrad- Stanford 
Co.  (1905)  137  Fed.  737,  70  C.  C.  A. 
171. 

The  original  beneficial  owner  may  sue 
in  a  federal  court  on  a  note,  although 
the  nominal  payee  by  reason  of  his  citi- 
zenship would  not  have  such  right. 
Kirven   v.    Virginia-Carolina   Chemical 
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Co.  (1906)  145  Fed.  288,  76  C.  C.  A. 
172,  7  Ann.  Cas.  219. 

An  indorsee  of  negotiable  paper  be- 
fore maturity  is  entitled  to  recover 
against  the  maker  in  the  federal  courts, 
unless  in  the  transaction  by  which  title 
was  acquired  the  indorsee  had  knowl- 
edge of  facts  which  would  render  it  in- 
valid, or  was  guilty  of  bad  faith,  the 
burden  of  proving  which  is  on  the.  de- 
fendant. Young  V.  Lowry  (1912)  192 
Fed,  825,  113  C.  C.  A.  149. 

A  federal  court  has  jurisdiction  where 
a  declaration  for  money  had  and  re- 
ceived describes  the  parties  as  citizens 
of  different  states,  and  plaintiff  proves 
his  case  by  a  note  to  a  third  person, 
who  is  a  citizen  of  the  state  with  him. 
Brown  v.  Noyes  (C.  C.  1846)  Fed.  Cas. 
No.  2,023. 

A  corporation  of  one  state  sold  coal 
in  another  state  by  its  agents  resident 
there,  who  took  a  note  payable  to  them 
"as  agents,"  and  indorsed  it  to  the 
president  of  the  corporation,  who  re- 
sided and  had  an  office  in  a  third  state. 
Held,  that  an  action  would  lie  by  the 
president  in  a  federal  court  where  the 
complaint  contained  the  common  counts 
as  well  as  a  special  count  on  the  note. 
Heckscher  v.  Binney  (C.  C.  1847)  Fed. 
Cas.  No.  0,316. 

The  assignee  of  a  promissory  note 
may  sue  on  it  in  the  federal  court  if  the 
assignor  might  have  done  so  at  the 
time  the  suit  was  commenced.  Cham- 
berlain V.  Eckert  (C.  C.  1869)  Fed.  Cas. 
No.  2,577. 

A  corporation  executed  its  promis- 
sory note,  payable  to  the  order  of  its 
president,  attaching  thereto,  before  de- 
livery, its  corporate  seaL  After  hav- 
ing been  indorsed  by  him,  it  was  dis- 
counted by  a  citizen  of  the  same  state, 
and  assigned  to  a  citizen  of  another 
state,  who  brought  an  action  against 
both  maker  and  indorser.  Held  that, 
under  section  1  of  the  act  of  March  3, 
1875,  the  circuit  court  had  no  jurisdic- 
tion. Coe  V.  Cayuga  Lake  R.  Co.  (C.  C. 
1881)  8  Fed.  534. 

The  rule  that  the  holder  of  a  negotia- 
ble note  may  sue  thereon,  although  he 
has  no  interest  therein,  is  not  applica- 
ble when  the  question  of  jurisdiction  is 
to  be  determined.  Hawley  v.  Kepp  (C. 
C.  1878)  Fed.  Cas.  No.  6,249. 

370.  — -  Accommodation    paper.  — A 

federal  court  has  no  jurisdiction  in  a 
suit  by  an  indorsee  of  a  note  against 
the  indorser  and  maker,  where  the 
maker  and  indorser,  at  the  time  of  the 
assignment,  both  resided  in  the  state 
where  the  note  is  sued  on.  It  is  im- 
material that  the  indorser  was  an  ac- 
commodation indorser.  Small  v.  King 
(C.  C.  1850)  Fed.  Cas.  No.  12,960;  Shu- 
ford  V.  Cain  (D.  C.  1869)  Fed.  Cas.  No. 
12,823. 

The  federal  court  has  jurisdiction  of 
an  'action  on  a  note  by  the  indorsee 
against  the  maker  thereof,  although  the 
payee  is  a  citizen  of  the  same  state  as 
the  maker,  where  the  note  was  made 
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for  the  accommodation  of  the  payee, 
and  he  is  in  legal  effect  a  maker  or 
original  promisor,  and  therefore  did  not 
by  his  indorsement  assign  or  transfer 
any  right  of  action  held  by  him  against 
the  accommodation  maker.  Holmes  v. 
Goldsmith  (1893)  13  Sup.  Ct.  288,  289, 
147  U.  S.  150,  37  L.  Ed.  118. 

The  federal  court  has  no  jurisdiction 
of  an  action  against  the  maker  of  a 
promissory  note  made  payable  to  one 
who  indorsed  the  same  for  his  accom- 
modation, where  such  facts  appear  from 
the  complaint,  unless  it  appear  that  the 
indorser  is  a  citizen  of  a  state  other 
than  that  of  defendant's  residence. 
NoeU  V.  Mitchell  (C.  C.  1869)  Fed.  Cas. 
No.  10,287. 

A  promissory  note  executed  for  the 
sole  benefit  of  the  payee,  by  whom  it  is 
indorsed  to  nonresidents,  who  sue  the 
accommodation  makers  thereon,  is  not 
within  the  restriction,  as  plaintiffs  are 
really  payors,  and  not  assignees.  Gold- 
smith V.  Holmes  (C.  C.  1888)  36  Fed. 
484,  1  L.  R.  A.  816,  judgment  affirmed 
Holmes  v.  Goldsmith  (1893)  147  U.  S. 

150,  37  L.  Ed.  118,  13  S.  Ct.  288. 

The  provision  does  not  apply  to  the 
indorsement  and  transfer  by  the  payee 
of  notes  which  were  made  to  him  mere- 
ly that  he  might,  as  agent  of  the  maker, 
raise  money  for  it  by  negotiating  them 
with  third  persons.  Wachusett  Nat. 
Bank  v.  Sioux  City  Stove  Works  (C.  C. 
1893)  56  Fed.  321,  following  Holmes  v. 
Goldsmith  (1893)  13  Sup.  Ct  288,  147 
U.  S.  150,  37  L.  Ed.  118. 

K.  sold  lots  to  D.,  taking  back  notes 
executed  by  D.  to  his  own  order,  and 
by  him  indorsed,  secured  by  trust  deed 
on  the  lots.  On  the  same  day  D.  gave 
K.  a  quitclaim  of  the  lots.  S.,  the 
trusted  agent  of  K.,  without  K.'s  knowl- 
edge, put  up  the  notes  with  J.  as  col- 
lateral for  a  $1,000  note  of  which  com- 
plainant was  guarantor.  The  $1,000 
note  not  being  paid,  M.  caused  the  col- 
lateral notes  to  be  sold»  and  complain- 
ant bought  them.  Held,  that  the  court 
had  jurisdiction  of  a  suit  by  complain- 
ant to  foreclose  the  trust  deed;  the 
notes  secured  thereby  being  accommo- 
dation notes,  and  K.  being  in  legal  ef- 
fect the  maker  thereof;  he  also,  in  ef- 
fect, having  put  them  up  as  collateral; 
and  complainant's  title  to  the  note  of 
which  she  was  guarantor  being  con- 
sidered to  have  vested  when  the  col- 
lateral was  put  up,  so  that  the  collat- 
eral notes  are  to  be  treated  as  made 
by  K.  to  complainant.  Hoadley  v.  Day 
(C.  C.  1904)  128  Fed.  302. 

371.  — -  Indoreers   and   indorsees.— 

An  indorsee,  if  a  citizen  of  a  different 
state,  may  sue'  his  immediate  indorser 
in  the  circuit  court,  whether  the  mak- 
er could  be  sued  there  or  not;  the  in- 
dorsement being  a  new  contract 
Young  V.  Bryan  (1821)  6  Wheat.  146, 

151,  6  L.  Ed.  228;  Mullen  v.  Torrance 
(1824)  9  Wheat  537,  6  L.  Ed.  154;  Ev- 
ans V.  Gee  (1837)  11  Pet  80,  83,  9  L. 
Ed.  639;  Kolze  y.  Hoadley  (1906)   26 


Sup.  Ct.  220,  222,  200  U.  S.  76,  50  L. 
Ed.  377;  Codwise  v.  Gleason  (C.  C. 
1807)  Fed.  Cas.  No.  2,938;  Campbell  v. 
Jordan  (C.  C.  1847)  Fed.  Cas.  No.  2,- 
362;  Dennison  v.  Larned  (C.  C.  1855) 
Fed.  Cas.  No.  3,798. 

An  action  by  the  indorsee  against  the 
maker  and  payee,  jointly,  of  a  note, 
cannot  be  maintained  in  the  federal 
courts,  though  plaintiff  resides  in  an- 
other state,  provided  the  maker  and 
payee  of  the  note  both  reside  in  the 
same  state.  Keary  v.  Farmers'  &  Mer- 
chants' Bank  (1842)  41  U.  S.  (16  Pet.) 
89,  10  L.  Ed.  897;  Dromgoole  v.  Same 
(1814)  2  How.  241,  243,  11  L.  Ed.  252; 
State  Nat  Bank  of  Denison  v.  Eureka 
Springs  Water  Co.  (C.  C.  1909)  174 
Fed.  827. 

Where  the  suit  is  against  a  remote 
indorser,  and  the  plaintiff  traces  his  ti- 
tle through  an  intermediate  indorser, 
he  must  show  that  such  indorser  could 
have  maintained  an  action  in  those 
courts.  Mullen  v.  Torrance  (1824)  22 
U.  S.  (9  Wheat.)  537,  6  L.  Ed.  154. 

While  an  indorsee  of  a  promissory 
note,  who  resides  in  a  different  state, 
may  sue  in  the  circuit  court  his  imme- 
diate indorser,  residing  where  suit  is 
brought,  though  the  indorser  is  a  resi- 
dent of  the  same  state  with  the  maker, 
yet,  where  suit  is  brought  against  re- 
mote indorser,  the  declaration  must 
show  that  an  intermediate  indorser 
could  have  sustained  his  action  in  the 
federal  court.  Mullen  v.  Torrance 
(1824)  9  Wheat  537,  538,  6  L.  Ed.  154. 

In  a  suit  by  the  first  indorser  of  prom- 
issory notes  against  a  second  indorser, 
upon  an  alleged  contract  that  the  sec- 
ond indorser  would  bear  half  the  loss 
which  might  accrue  from  their  nonpay- 
ment by  the  drawer,  it  is  not  a  sufficient 
obj^tion  to  the  jurisdiction  of  the 
court  that  the  original  payee  and  as- 
signor of  the  notes  and  the  defendant 
were  citizens  of  the  same  state,  though 
such  an  objection  might  lie,  hnd  the 
suit  been  upon  the  notes.  Phillips  v. 
Preston  (1847)  46  U.  S.  (5  How.)  278, 
12  L.  Ed.  152. 

As  to  application  of  doctrine  that  an 
indorsee,  if  a  citizen  of  a  different  state, 
may  sue  his  own  immediate  indorser  in 
the  federal  court,  see  Coffee  v.  Plan- 
ters' Bank  (1851)  13  How.  183,  187,  14 
L.  Ed.  105. 

A  New  York  corporation  may  bring 
suit  in  a  federal  court  on  the  notes  of 
an  Illinois  corporation,  although  the 
treasurer  of  the  latter  corporation,  to 
whose  order  the  notes  were  made  pay- 
able, and  by  whom  they  were,  before 
delivery,  indorsed  to  the  New  York  cor- 
poration, which  loaned  the  money  for 
which  they  were  given,  may  be  a  citizen 
of  Illinois.  Blair  v.  City  of  Chicago 
(1906)  26  S.  Ct.  427,  201  U.  S.  400,  50 
L.  Ed.  801,  reversing  decree  Govin  v. 
City  of  Chicago  (C.  C.  1904)  132  Fed. 
848. 

Where  a  national  bank  executed  a 
nonnegotiable  note  to  another  national 
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bank,  both  being  citizens  of  Nebraska, 
which  note  was  assigned  to  a  citizen  of 
another  state,  an  action  by  him  thereon 
against  the  maker  and  other  defend- 
ants, the  most  of  whom  were  also  citi- 
zens of  Nebraska,  cannot  be  maintained 
in  the  federal  courts  on  the  ground  of 
diversity  of  citizenship.  George  v. 
Wallace  (1904)  135  Fed.  286,  08  G.  C. 
A.  40,  affirmed  Wyman  v.  Same  (1906) 
26  S.  Ct.  495,  201  U.  S.  230,  50  L.  Ed. 
738,  Frenzer  v.  Same  (190G)  26  S.  Ct. 
498,  201  U.  S.  244,  50  L.  Ed.  742.  and 
Poppleton  V.  Same  (1906)  26  S.  Ct  498, 
201  U.  S.  245,  50  L.  Ed.  743. 

The  indorsement  of  a  writing  obliga- 
tory is  regarded  as  a  new  contract,  and 
the  indorsee,  being  a  citizen  of  another 
state,  may  sue  his  immediate  indorser 
in  the  federal  court  irrespective  of  the 
citizenship  of  the  maker  and  payee. 
Codwise  v.  Gleason  (C.  C.  1807)  Fed. 
Cas.  No.  2.038;  Campbell  v.  Jordan  (C. 
C.  1847)  Fed.  Cas.  No.  2,362;  Gaylord 
V.  Johnson  (C.  C.  1850)  Fed,  Cas.  No. 
5,285;  Dennison  v.  Lamed  (C.  O.  1855) 
Fed.  Cas.  No.  3,798. 

The  federal  court  held  to  have  no  ju- 
risdiction of  an  action  by  an  assignee 
of  a  note  not  made  payable  at  a  bank, 
•where,  under  the  state  law  in  such  case, 
the  maker  is  entitled  to  assert,  against 
any  indorsee,  any  equity  available 
against  the  payee.  Gregg  v.  Weston 
(C.  C.  1877)  Fed.  Cas.  No.  5,800. 

372.  — -  Subsequent      holders.  »  A 

promissory  note,  payable  "to  the  order 
of  ,"  which  was  made  and  deliv- 
ered for  a  valuable  consideration,  is,  in 
legal  effect,  payable  to  bearer;  and  one 
who  buys  it  from  a  lawful  owner  and 
holder,  and  afterwards  fills  the  blank 
by  writing  his  own  name  therein  as 
payee,  is  a  "subsequent  holder."  Steel 
V.  Rathbun  (C.  C.  1890)  42  Fed.  390. 

373.  Obligations  payable  to  bearers- 
County  or  municipal  bonds,  issued  with 
the  space  for  the  name  of  the  payee 
left  blank,  are,  in  legal  effect,  instru- 
ments payable  to  bearer  and  a  trans- 
feree, ha>ing  the  requisite  citizenship, 
to  whom  they  were  transferred  in  the 
same  condition  by  delivery,  may  sue 
thereon  in  the  federal  court,  though  the 
original  holder  could  not.  Keene  Five- 
Cent  Sav.  Bank  v.  Lyon  County  of 
State  of  Iowa  (C.  C.  1898)  90  Fed.  523 
(judgment  affirmed  Lyon  Count5%  Iowa, 
V.  Keene  Five-Cent  Sav.  Bank  [1900] 
100  Fed.  337.  40  C.  C.  A.  391);  Lyon 
County,  Iowa,  v.  Keene  Five-Cent  Sav. 
Bank  (1900)  100  Fed.  337,  40  C.  C.  A. 
391;  Reynolds  v.  Lyon  County,  Iowa  (0. 
C.  1899)  97  Fed.  155. 

A  county  warrant  made  payable  "to 
A.  B.,  or  bearer,"  is  legally  equivalent 
to  one  made  simply  "to  bearer." 
Thompson  v.  Searcy  County  (1893)  57 
Fed.  1030,  6  C.  C.  A.  674  Qudgment  af- 
firmed [1895]  66  Fed.  92,  13  C.  C.  A. 
349). 

A  promissory  note,  payable  "to  the 
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order  of  ,"  which  was  made  and 

delivered  for  a  valuable  consideration, 
is,  in  legal  effect,  payable  to  bearer. 
Steel  V.  Rathbun  (C.  C.  1890)  42  Fed. 
390. 

A  bill  of  exchange  drawn  by  a  corpo- 
ration in  favor  of  itself,  and  by  it  in- 
dorsed in  blank,  is  payable  to  bearer, 
within  the  meaning  of  the  statute  re- 
stricting the  jurisdiction  of  circuit 
courts  in  actions  on  negotiable  instru- 
ments. Bank  of  British  North  America 
V.  BarUng  (C.  C.  1891)  46  Fed.  357, 
judgment  affirmed  Barling  v.  Bank  of 
British  North  America  (1892)  50  Fed. 
260,  1  O.  C.  A.  510. 

The  holder  of  a  municipal  bond,  pay- 
able to  a  person  named  or  order,  and 
indorsed  in  blank  by  the  payee,  can  only 
maintain  an  action  thereon  in  a  federal 
court  where  the  payee  might  have  done 
so.  Thomson  v.  Town  of  Elton  (C.  0. 
1900)   100  Fed.  145. 

Interest  coupons,  though  payable  to 
bearer,  cannot  be  sued  on  in  the  fed- 
eral court  unless  the  bonds  to  which 
they  were  attached  were  suable  in  such 
court.  Clarke  v.  JanesviUe  (D.  G. 
1856)  Fed.  Cas.  No.  2,854. 

374.  Corporation's  obligation  to  bear- 
er transferable  by  delivery.— This  pro- 
vision does  not  prevent  a  suit  by  the 
assignee  of  a  chose  in  action  payable 
to  bearer,  where  the  instrument  was 
made  by  a  corporation.  White  v.  Ver- 
mont &  M.  R,  Co.  (1858)  62  U.  S.  (21 
How.)  575,  16  L,  Ed.  221;  aty  of  New 
Orleans  v.  Quinlan  (1899)  19  Sup.  Ct 
329,  330,  173  U.  S.  191.  43  L.  Ed.  664 
(affirming  Quinlan  v.  City  of  New  Or- 
leans [C.  C.  1897]  92  Fed.  695) ;  Board 
of  Com*rs  of  Lake  County,  Colo.,  v. 
Dudley  (1899)  19  Sup.  Ct.  398,  400,  173 
U.  S.  243,  43  L.  Ed.  684;  BarUng  v. 
Bank  of  British  North  America  (1892) 
50  Fed.  260,  1  C.  C.  A.  510  (affirming 
judgment  Bank  of  British  North  Amer- 
ica v.  Barling  [C.  C.  1891]  46  Fed. 
357) ;  Bradly  v*  Marine  &  R.  Phosphate 
Min.  &  Mfg.  Co.  (C.  C.  1879)  Fed.  Cas. 
No.  1,789;  Newgass  ▼.  City  of  New  Or- 
leans (C.  C.  1888)  33  Fed.  196;  State 
Nat.  Bank  of  Denison  v.  Eureka  Springs 
Water  Co.  (C.  C.  1909)  174  Fed.  827. 

A  town,  under  the  laws  of  the  state 
of  New  York,  being  a  corporation  in 
respect  to  the  making  of  contracts,  the 
right  to  sue,  and  the  liability  to  be  sued, 
negotiable  instruments  made  by  it  are 
within  the  exception  of  the  statute. 
Andes  v.  Ely  (1895)  15  Sup.  Ct.  954, 
959,  158  U.  S.  312,  39  L.  Ed.  996. 

A  municipal  corporation  is  a  corpo- 
ration within  this  provision.  Loeb  v. 
Trustees  of  Columbia  Tp.  (1900)  21 
Sup.  Ct  174,  176.  179  U.  S.  472,  45  L. 
Ed.  280. 

A  civil  township,  made  a  body  politic 
and  corporate  by  the  state  statutes  and 
authorized  to  issue  negotiable  bonds,  is 
a  corporation  within  the  meaning  of  the 
federal  judiciary  act  Loeb  ▼.  Trustees 
of  Columbia  Tp.,  Hamilton  County, 
Ohio  (C.  C.  1899)  91  Fed.  37,  reversed 
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(1900)  21  S.  Ct  174,  179  tJ.  S.  472,  45 
L.  Ed.  280. 

375.  What  are  choses  In   action^-A 

claim,  fouDded  on  contract,  to  recover  a 
sum  of  money  out  of  a  fund  in  the  hands 
of  a  railroad  company,  is  a  "chose  in  ac- 
tion." Mexican  Nat.  R.  Co.  v.  David- 
son (1895)  15  Sup.  Ct.  563,  157  U.  S. 
201,  39  L.  Ed.  672,  questions  certified 
and  answered  in  the  negative  Davidson 
▼.  Mexican  Nat.  R.  Co.  (C.  C.  1893)  58 
Fed.  653. 

The  phrase  "chose  in  action"  does 
not  include  rights  of  action  founded  on 
some  wrongful  act,  or  neglect  of  duty, 
causing  the  damage,  but  is  limited  to 
suits  founded  on  contracts  containing 
within  themselves  some  promise  or  du- 
ty to  be  performed.     Conn  v.  Chicago, 

B.  &  Q.  R.  Co.  (C.  C.  1891)  48  Fed. 
177,  178. 

The  term  "chose  in  action"  includes 
actions  for  damages  growing  out  of 
rights  of  action  founded  on  contracts 
containing  within  themselves  some 
promise  or  duty  to  be  performed. 
Goldman  v.  Furness,  Withy  &  Co.  (D. 

C.  1900)  101  Fed.  467,  468. 

376.  Aooountlngd— Complainant  B.  B., 
a  citizen  of  West  Virginia,  entered  a 
partnership  with  defendant  and  6.,  both 
residents  of  New  York,  for  the  exploi- 
tation of  gas  land  and  the  construction 
and  operation  of  a  carbon  plant;  G. 
agreeing  to  drive  the  gas  well  on  the 
land  of  complainant  B.  B.,  defendant 
to  construct  and  operate  the  plant,  the 
proceeds  to  be  divided,  one-third  to 
complainant  B.  B.,  one-half  to  defend- 
ant, and  one-sixth  to  G.  G.  thereafter 
assigned  his  interest  to  complainant  J. 
B.,  a  citizen  of  West  Virginia,  where- 
upon complainants  sued  defendant  in 
the  federal  court  for  dissolution  of  the 
partnership  and  for  an  accounting. 
Held,  the  term  "chose  in  action"  was 
sufficiently  broad  to  cover  the  right  of 
complainant  J.  B.,  whether  by  his  pur- 
chase he  became  a  partner,  or  whether 
his  right  of  action  was  limited  to  com- 
pensation for  drilling  a  well  out  of  prof- 
its earned  by  defendant;  and  hence, 
since  6.  could  not.  have  maintained  an 
action  against  defendant  in  the  federal 
court  for  such  relief,  such  court  had  no 
jurisdiction  of  the  joint  action  by  G.'s 
assignee  and  his  co-complainant. 
Brown  v.  Beacom  (1909)  174  Fed.  812, 
98  C.  G.  A.  520. 

An  assignee  of  a  right  to  an  account 
of  the  proceeds  of  sales  of  mortgaged 
property  cannot  maintain  a  suit  in  the 
circuit  court  of  the  United  States,  in  a 
case  where  his  assignors  were  not  com- 
petent, on  the  ground  of  citizenship,  to 
sue  the  defendants.  Wilkinson  v.  Wil- 
kinson (C.  C.  1856)  Fed.  Cas.  No.  17,- 
677. 

A  purchaser  at  an  execution  sale  of 
the  interest  of  one  partner  in  the  part- 
nership assets,  if  such  purchaser  be  a 
nonresident  of  the  state,  may  maintain 
a  bill  in  equity  against  the  remaining 
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partner  for  a  division  of  such  assets 
and  an  accounting,  though  the  partner 
whose  interest  is  so  purchased  could 
not  himself  have  filed  such  bill  for  want 
of  the  requisite  citizenship.  McNichol 
V.  Phelps  (C.  C.  1882)  16  Fed.  8.. 

377.  Breach  of  duty  of  carriage.~In 

an  action  against  two  railroad  compa- 
nies, the  complaint  alleged  the  delivery 
of  goods  to  one  which  it  accepted  as  a 
common  carrier,  and  agreed  and  under- 
took to  carry  and  safely  deliver  to  the 
second;  that  it  failed  to  take  proper 
care  of  such  goods,  whereby  they  be- 
came damaged  and  injured  in  transit; 
that  it  delivered  the  same  to  the  sec- 
ond company,  which  accepted  them  as  a 
common  carrier,  and  agreed  and  under- 
took to  carry  them  and  safely  deliver 
them  to  a  third  company,  but,  in  vio- 
lation of  its  agreement  and  duty,  di- 
verted and  unreasonably  delayed  the 
shipment;  and  that  the  goods  were 
finally  sold  by  both  defendants  without 
notice  to  plaintiff.  Held,  that  the  action 
was  one  for  breach  of  duty  as  a  car- 
rier, arising  by  operation  of  law  or  by 
express  contract,  and  in  either  case 
vas  in  tort,  and  not  to  recover  on  a 
chose  in  action,  and  might,  therefore,  be 
brought  in  a  federal  court  by  an  as- 
signee without  reference  to  the  citizen- 
ship of  his  assignor.  Mullefr  v.  Chicago, 
I.  &  L.  R.  Co.  (C.  C.  1906).  149  Fed. 


378.  County  or  municipal  warrants, 
bonds,  and  coupons^— County  bonds  and 
coupons,  being  made  by  a  corporation, 
come  within  the  exception  to  the  gen- 
eral rule  that  an  assignee  cannot  sue 
on  a  chose  in  action  in  the  federal  courts 
unless  the  citizenship  of  the  original 
owner  was  such  as  would  have  enabled 
him  to  maintain  the  suit.  Board  of 
Com'rs  of  Kearney  County  v.  McMas- 
ter  (1895)  68  Fed.  177, 15  C.  C.  A.  353; 
Board  of  Com'rs  of  Kearny  County  v. 
Irvine  (1903)  126  Fed.  689,  61  C.  C. 
A.  607  (modifying  decree  Coflln  v.  Board 
of  Com'rs  of  Kearney  County  [C.  C. 
1902]  114  Fed.  518,  and  writ  of  cer- 
tiorari denied  [1904]  24  Sup.  Ct.  851, 
192  U.  S.  607,  48  L.  Ed.  585) ;  Cloud 
V.  City  of  Sumas  (C.  C.  1892)  52  Fed. 
177;  McLean  v.  Valley  County,  Neb. 
(C.  C.  1896)  74  Fed.  389,  judgment 
affirmed  Valley  County  v.  Mcl^ean 
(1897)  79  Fed.  728,  25  C.  C.  A.  174. 

The  holder  may  sue  without  refer- 
ence to  the  citizenship  of  any  prior  hold- 
er and  unaffected  by  the  circumstance 
that  the  municipality  may  be  entitled 
to  make  a  defense  bas'ed  upon  equities 
between  the  original  parties.  Inde- 
pendent School  Dist  of  Ackley  v.  Hall 
(1885)  5  Sup.  Ct.  371,  113  U.  S.  135, 
28  L.  Ed.  954. 

A  citizen  of  California  can  recover 
upon  bonds  held  in  his  own  right,  al- 
though acquired  by  assignment  from  cit- 
izens of  New  Jersey,  who  could  not  sue 
in  the  courts  of  the  United  States;  but 
he  is  compelled  to  rely  on  the  title  of 
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his  abvignors  to  avoid  the  matter  plead- 
ed in  bar  to  the  action.  New  Providence 
Tp.  V.  Haleey  (1886)  6  Sup.  Ct..  765, 
766,  117  U.  S.  336,  29  L.  Ed.  904. 

A  suit  in  equity  against  certain  mu- 
nicipalities by  an  alien  assignee  of  war- 
rants issued  by  the  police  board  of  such 
municipalities  prior  to  the  repeal  of 
an  act  which  gave  the  board  power  to 
issue  warrants  for  police  expenses,  and 
to  apportion  the  expenses  against  the 
municipalities  to  be  paid  by  taxes  rais- 
ed by  them,  for  the  application  thereto, 
as  assets  of  the  board,  of  amounts  due 
to  it,  on  apportionments  made  and  tax- 
es* levied  and  collected,  is  a  suit  to  es- 
tablish a  claim  on  the  warrants,  and  to 
enforce  payment!  by  a  decree  over 
against  the  municipalities,  dispensing 
with  judgment  against  the  board  by  rea- 
son of  the  dissolution,  and  hence  a  suit 
to  recover  the  contents  of  choses  in  ac- 
tion, of  which  the  United  States  court 
had  no  jurisdiction,  in  the  absence  of 
an  averment  in  the  bill  that  it  could  have 
been  maintained  by  the  assignors.  City 
of  New  Orleans  v.  Benjamin  (1894)  153 
U.  S.  411,  14  Sup.  Ct.  905,  38  L.  Ed. 
764. 

A  municipal  corporation  is  a  corpo- 
ration within  this  provision.  Loeb  v. 
Trustees  of  Columbia  Tp.  (1900)  21 
Sup.  Ct.  174,  176,  179  U.  S.  472,  45  L. 
Ed.  280.    . 

As  to  negotiable  municipal  obligations 
under  former  law,  see,  also,  Adams  v. 
Republic  County  Com'rs  (C.  C.  1885) 
23  Fed.  211;  Town  of  Thomps-on  v.  Per- 
rine  (1883)  106  U.  S.  589,  1  Sup.  Ct. 
564,  568,  27  L.  Ed.  298;  Chickaming 
Tp.  V.  Carpenter  (1883)  106  U.  S.  663, 
1  Sup.  Ct  620,  27  L.  Ed.  307;  Cooper 
V.  Thompson  (D.  C.  1876)  Fed.  Cas.  No. 
3.202;  Perrine  v.  Thompson  (C.  C. 
1879)  Fed.  Cas.  No.  10,997;  Ackley 
School  Dist.  V.  Hall  (1885)  113  U.  S. 
135,  5  Sup.  Ct.  371,  28  L.  Ed.  954;  New 
Providence  Tp.  v.  Halsey  (1886)  117 
U.  S.  336,  6  Sup.  Ct.  7G4,  29  L.  Ed. 
904;  Inhabitants  of  New  Providence 
Tp.  V.  Halsey  (1886)  117  U.  S.  336, 
6  Sup.  Ct  764,  29  L.  Ed.  904;  Halsey  v. 
New  Providence  Tp.  (C.  C.  1880)  3  Fed. 
364;  Porter  v.  City  of  JanesviUe,  Id. 
617;  Farr  v.  Town  of  Lyons  (C.  C. 
1882)  13  Fed.  377;  Blacklock  v.  SmaU 
(1887)  127  U.  S.  96,  8  Sup.  Ct  1096, 
32  L.  Ed.  70;  Jerome  v.  Rio  Grande 
County  Com'rs  (C.  C.  1883)  18  Fed. 
873;  Pettit  v.  Hope  (C.  C.  1880)  2 
Fed.  623. 

The  federal  court  has  jurisdiction  on 
the  ground  of  diverse  citizenship  of  a 
suit  by  the  assignee  of  the  payees  of 
police  warrants  if  such  payees  might 
at  the  time  suit  was  commenced  have 
themselves  prosecuted  suit  therein  on 
that  ground  had  there  been  no  assign- 
ment or  transfer.  Emsheimer  v.  New 
Orleans  (1902)  22  Sup.  Ct  770,  774, 
186  U.  S.  33,  46  L.  Ed.  1042. 

A  county  warrant  made  payable  "to 
A.  B.,  or  bearer,"  is  legally  equivalent 
to  one  made  payable  simply  "to  bearer," 
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and  the  assignee  thereof  may  maintain 
an  action  thereon  in  a  federal  court, 
without  reference  to  the  citizenship  of 
A.  B.,  if  the  other  requisite  jurisdiction- 
al facts  appear.  Thompson  v.  Searcy 
County  (1893)  57  Fed.  1030,  6  C.  C.  A. 
674,  judgment  affirmed  (1895)  66  Fed. 
92,  13  C.  C.  A.  349. 

A  federal  court  may  have  jurisdiction 
of  causes*  of  action  on  coupons  made  by 
a  municipal  corporation  and  payable  to 
bearer,  though  the  original  holders 
could  not  have  maintained  action  on 
them.  Independent  School  Dist  of 
Sioux  City  V.  Rew  (1901)  111  Fed.  1. 
49  C.  C.  A.  198.  55  L.  R.  A.  364. 

The  rule  applied  that  city  notes  pay- 
able to  bearer  are  excepted  from  Judi- 
ciary Act  Aug.  13,  1888,  substantially 
re-enacted  herein,  whether  they  were 
first  negotiated  to  a  citizen  of  a  state 
other  than  that  of  maker  or  not  Citi- 
zens' Sav.  Bank  v.  City  of  Newbury- 
port  (1909)  169  Fed.  766,  95  C.  C.  A. 
232,  writ  of  certiorari  denied  City  of 
Newburyport  'v.  Citizens*  Sav.  Bank 
(1909)  30  Sup.  Ct  399,  215  U.  S.  508, 
54  L.  Ed.  342. 

A  holder  of  county  railway  aid  bonds 
may  sue  the  county  in  a  federal  court 
where  the  covenant  is  to  pay  the  holder, 
although  the  bonds  were  originally  is- 
sued to  a  railroad  company  in  the  same 
state  with  the  county.  McCoy  v.  Wash- 
ington County  (C.  C.  1862)  Fed.  Cas. 
No.  8,731.  CONTRA,  see  aarke  v. 
JnnesviUe  (D.  C.  1856)  Fed.  Cas.  No. 
2,854. 

The  court  has  no  jurisdiction  of  an 
action  by  an  assignee  on  a  county  war- 
rant payable  to  the  order  of  a  person 
named  therein,  and  passing  only  by  in- 
dorsement, in  the  absence  of  averment 
that  the  as'signor  was  qualified  to  sue 
in  this  court,  but  has  jurisdiction  of  an 
action  by  the  holder  on  one  payable  to 
bearer,  such  being  a  negotiable  security 
made  by  a  corporation.  Rollins  v.  Chaf- 
fee County  (C.  C.  1888)  34  Fed.  91. 

Drain  orders  drawn  by  a  county  drain 
commissioner  upon  the  county  treasurer 
are  so  far  negotiable  that  action  may  be 
brought  upon  them  by  the  holder,  in 
the  federal  court,  .though  the  court 
would  have  no  jurisdiction  of  an  action 
brought  by  the  assignor  of  the  holder. 
Aylesworth  ▼.  Gratiot  County  (C.  C. 
1889)  43  Fed.  350,  judgment  afiirmed 
Gratiot  County  v.  Ayles-worth  (1895)  15 
Sup.  Ct  1039,  159  U.  S.  250,  40  U  Ed. 
146. 

Defendant  city,  having  voted  bonds 
for  the  erection  of  waterworks,  con- 
tracted for  the  same  with  F.  &  Co. 
Plaintiffs  furnished  the  pipes  for  the 
works,  and  an  agreement  was  made  be- 
tween plaintiffs,  defendant,  and  the 
contractors  by  which  plaintiffs  were  to 
be  paid  for  the  material  furnished  soou 
after  the  works  were  completed.  Upon 
the  completion  of  the  works  the  con- 
tractorsr  drew  an  order  on  the  city  in 
favor  of  plaintiffs  for  the  amount  due, 
which  order  was  duly  accepted  by  de« 
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fendant.  Held,  that  the  order  and  ac- 
ceptance COTistituted  a  direct  agreement 
between  plaintiffs  and  defendant,  and 
were  not  an  assignment  of  the  contrac- 
tors* claim.  Ripley  ▼.  City  of  Superior 
(C.  O.  1890)  41  Fed.  113,  judgment  af- 
firmed City  of  Superior  v.  Ripley  (1890) 
11  Sup.  Ct  288,  138  U.  S.  93,  34  L.  Ed. 
914. 

The  holder  of  a  municipal  bond,  pay- 
able to  a  person  named  or  order,  and 
indorsed  in  blank  by  the  payee,  can 
only  maintain  an  action  thereon  in  a 
federal  court  where  the  payee  might 
have  done  so.  Thomson  v.  Town  of 
Elton  (C.  C.  1900)  100  Fed.  145. 

See,  also,  373,  ante,  this  subdivision. 

379.  Contracts^— A  suit  to  compel  the 
specific  performance  of  a  contract  was 
a  suit  to  recover  the  contents  of  a 
chose  in  action.  Corbin  v.  Black  Hawk 
County  (1881)  105  U.  S.  (J59,  26  L.  Ed. 
1136. 

A  suit  to  compel  the  specific  pr^rform- 
ance  of  a  contract  or  to  enforce  its 
stipulations,  is  a  suit  to  recover  the 
contents  of  a  chose  in  action  and  so  is 
not  maintainable  in  the  federal  courts 
by  the  assignee,  if  it  could  not  have  been 
prosecuted  by  the  assignor.  Corbin  v. 
Black  Hawk  County  (1881)  105  U.  S. 
(559,  663,  26  L.   Ed.  1136. 

A  suit  to  enforce  a  contract  is  a  suit 
to  recover  the  contents  of  a  chose  in 
action.  Shoecraft  v.  Trustees  of  Inter- 
nal Imp.  Fund  (1888)  8  Sup.  Ct  686, 
689,  124  U.  S.  730,  31  L.  Ed.  574 

A  suit  by  the  assignee  of  an  oral  con- 
tract to  recover  a  sum  of  money  due 
thereon  is  one  "to  recover  the  contents 
of  a  chose  in  action,"  and  a  federal 
court  is  without  jurisdiction  of  stich 
suit  unless  it  could  have  been  maintained 
by  the  assignor.  Utah-Nevada  Co.  v. 
De  Lamar  (1904)  133  Fed.  113,  66  C. 
C.  A.  179,  writ  of  certiorari  denied  De 
Iiamar  t.  Utah-Nevada  Co.  (1905)  26 
Sup.  Ct  746,  199  U.  S.  605,  50  L.  Ed. 
330. 

An  action  to  recover  damages  for  a 
refusal  to  accept  and  pay  for  merchan- 
dise purchased  under  an  oral  contract, 
is  a  suit  to  recover  the  contents  of  a 
chose  in  action,  and  the  circuit  court 
has  no  jurisdiction  of  such  suit  in  favor 
of  an  assignee,  unless  it  might  have  been 
prosecuted  in  such  court  if  no  assign- 
ment had  been  made.  Simons  v.  Ypsi- 
Icnti  Paper  Co.  (C.  C.  1888)  33  Fed. 
193. 

A  mortgagee,  holding  by  assignment  a 
contract  between  corporations  of  the 
same  state,  cannot  sue  in  a  federal  court 
for  specific  performance,  though  itself 
a  corporation  of  another  state.  Boston 
Safety  &  Deposit  Co.  v.  City  of  Platts- 
mouth  (C.  C.  1896)  76  Fed.  881. 

A  suit  to  rescind  a  contract  for  the 
building  of  a  steamship  made  between 
defendant  and  complainant's*  promoters 
held  not  one  brought  by  complainant 
as  assignee  in  which  the  jurisdiction  of 
the  court  was  dependent  on  the  right 
of  its  assignor  to  sue.    Commonwealth 


S.  S.  Co.  ▼.  American  Shipbuilding  Co. 
(D.  C.  1912)  197  Fed.  780. 

380.  Conveyances^— A  citizen  of  one 
state  having  title  to  lands  in  another  is 
not  precluded  from  suing  for  those  lands' 
in  the  federal  courts  by  the  fact  that 
he  derives  his  title  from  a  citizen  of 
the  state  in  which  the  lands  are  locat- 
ed. McDonald  v.  SmaUey  (1828)  1  Pet 
620.  624,  7  L.  Ed.  287. 

The  provision  of  section  11  of  the  ju- 
diciary Act  of  1789,  substantially  re-en- 
acted herein,  in  relation  to  suits  by  as- 
signees', is  inapplicable  to  a  conveyance 
of  land*  between  citizens  of  different 
states.  Briggs  v.  French  (C.  C.  1835) 
Fed.  Cas.  No.  1,871. 

A  sale  and  conveyance  under  a  decree 
of  foreclosure  of  a  waterworks  plant,* 
together  with  the  rights  of  all  the  par- 
ties in  the  franchise  and  contract  un- 
der which  it  was  constructed,  does  not 
operate  merely  as  an  assignment  of  the 
contract.  In  such  case  the  conveyance 
vests  the  purchaser  with  rights  in  real 

Property,  to  the  full  enjoyment  of  which 
he  enforcement  of  the  contract  is  a 
necessary  incident.  Portage  City  Water 
Co.  V.  City  of  Portage  (C.  0.  1900)  102 
Fed.  769. 

380>/2«  Damages  for  trespass  to  lands. 

—The  provision  does  not  deprive  federal 
courts  of  jurisdiction  of  an  action  by  an 
assignee  to  recover  damages  for  a  tres- 
pass in  entering  upon  lands  and  cutting 
down  trees.  Ambler  v.  Eppinger  (1890) 
137  U.  S.  480,  11  Sup.  Ct  173,  34  L. 
Ed.  765. 

381.  Failure  to  protest  drafts  or  notes. 
—A  suit  against  a  bank  to  recover  for 
neglecting  to  protest  drafts  forwarded 
by  a  correspondent  bank,  brought  by  an 
assignee  of  the  right  of  action,  is  not  a 
suit  to  recover  the  contents  of  a  chose 
in  action  in  favor  of  an  assignee.  Bar- 
ney V.  Globe  Bank  (C.  C.  1862)  Fed. 
Cas.  No.  1,031. 

An  action  to  recover  damages  for 
failing  properly  to  present  and  protest 
a  note  by  an  assignee  thereof  is  an  ac- 
tion to  recover  on  a  chose  in  action. 
Anderson  v.  Manufacturers*  Bank 
(N.  Y.  1862)  14  Abb.  Prac.  43&. 

382.  Illegal    execution    of   notes.— An 

action  on  relation  of  the  assignee  of  a 
note  on  the  official  bond  of  a  township 
trustee  for  illegally  executing  the  note 
is  not  an  action  by  the  assignee  of  a 
negotiable  instrument  so  as  to  fall  with- 
in the  rule  prohibiting  the  maintenance 
of  an  action  by  the  assignee  of  a  chose 
in  action  unless  his  assignor  maintain- 
ed the  same.  Indiana  v.  Glover  (1895) 
15  Sup.  Ct  186,  189,  155  U.  S.  513, 
39  L.  Ed.  243. 

383.  Insurance  policies.— Pending  an 
action  in  a  New  York  court  against  a 
corporation  of  that  state  by  a  citizen  of 
New  Jersey,  upon  a  policy  of  insurance 
on  the  life  of  her  husband,  the  plain- 
tiff assigned  the  policy  to  a  citizen  of 
New  York  in  trust  for  her  benefit  and 
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was  afterward  nonsuited.  Held,  that 
the  federal  court  would  entertain  ju- 
risdiction, since  it  could  have  taken 
jurisdiction  without  the  assignment 
Manhattan  Life  Ins.  Co.  v.  Broughton 
(1883)  3  Sup.  Ct.  99,  109  U.  S.  121.  27 
U  Ed.  878. 

An  action  to  recover  on  an  insurance 
policy,  and  to  reform  the  same,  is  an 
action  "to  recover  the  contents  of  a 
chose  in  action,"  and,  where  both  plain- 
tiffs- assignor  and  defendant  are  aliens, 
and  no  federal  question  is  involved,  the 
federal  court  will  decline  jurisdiction. 
Laird  v.  Indemnity  Mut.  Marine  Assur. 
Co.  (C.  C.  1890)  44  Fed.  712.   ' 

Plaintiff  and  other  insurance  compa- 
nies paid  losses  on  buildings  destroyed 
by  fire  alleged  to  have  been  negligently 
caused  by  defendant  railroad  company. 
One  was  a  foreign  corporation,  which 
paid  losses  on  three  buildings;  one  be- 
ing more  than  the  jurisdictional  amount, 
and  the  others  less.  Others  paid  loss- 
es on  the  same  buildings  and  others, 
each  less  than  that  amount,  but  aggre- 
gating more  as  to  each  building.  All  of 
the  claims  were  united  by  assignments 
in  plaintiff,  a  corporation  of  another 
state,  which  brought  suit  thereon  in  a 
federal  court,  joining  in  separate  counts 
the  claims  relating  to  each  building. 
Held  that,  as  to  the  three  counts  con- 
taining the  claims  of  the  foreign  com- 
pany on  which  it  might  have  brought 
suit  in  that  court  by  reason  of  its  large 
claim,  the  court  had  jurisdiction,  but 
that  it  did  not  have  jurisdiction  of  the 
other  counts,  none  of  the  claims  in 
which  could  have  been  sued  therein  by 
the  assignor.  Hartford  Fire  Ins.  Co. 
V.  Erie  R.  Co.  (C.  C.  1909)  172  Fed. 
899. 

384.  Judgments^— The  assignee  of  a 
judgment  founded  on  a  contract  cannot 
maintain  a  suit  thereon  in  a  IFnited 
States  court  unless  such  suit  might  be 
prosecuted  there,  had  no  assignment 
been  made.  Walker  v.  Powers  (1881) 
104  U.  S.  245.  26  L.  Ed.  729. 

The  federal  courts  have  no  jurisdic- 
tion of  a^suit  by  the  assignee  of  a  judg- 
ment to  subject  thereto  property  of  the 
judgment  debtor  standing  in  the  name 
of  a  third  person,  when  the  assignor  is 
a  citizen  of  the  same  state  as*  the  de- 
fendant Mississippi  Mills  v.  Cohn 
(1893)  150  U.  S.  202, 14  Sup.  Ct  75,  37 
L.  Ed.  1052,  affirming  (C.  C.  1889)  39 
Fed.  865. 

The  fact  that  the  original  ground  of 
suit  in  a  state  court  between  citizens  of 
different  states  was  a  negotiable  chose 
in  action  will  not  prevent  the  federal 
court  taking  jurisdiction  of  a  bill  in 
equity  in  favor  of  the  as-signee  of  the 
judgment,  who  is  a  citizen  of  the  same 
state  with  plaintiff.  Dexter  v.  Smith 
(C.  C.  1821)  Fed.  Cas.  No.  3,866. 

An  action  by  a  resident  of  one  state 
against  a  corporation  of  another  state, 
to  vacate,  because  of  failure  of  consid- 
eration, a  satisfaction  of  judgments  of 
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courts  of  the  state  in  which  the  corpo- 
ration was  organized,  which  plaintiff  had 
obtained  by  assignment  from  a  resident 
of  such  state,  is  founded  on  the  implied 
obligation  of  the  corporation  to  make 
the  judgments  good  if  the  consideration 
for  the  satisfaction  failed,  and  not  on 
the  judgments.  Hay  v.  Alexandria  &  W. 
R.  Co.  (C.  C.  1884)  20  Fed.  15. 

A  national  bank  located  in  Pennsyl- 
yania  recovered  a  judgment  in  the  Su^ 
preme  Court  of  New  York  against  a 
New  York  corporation  and  issued  an  ex- 
ecution thereon,  which  was  returned 
unsatisfied.  The  bank  then  assigned 
the  judgment,  with  all  its  rights,  to 
plaintiff,  a  citizen  of  New  York  who 
brought  suit  thereon  in  a  federal  court 
in  Pennsylvania  against  a  citizen  of 
that  state  to  enforce  his  statutory  lia- 
bility under  the  laws  of  New  York  as 
a  stockholder  of  the  judgment  defend- 
ant. Held,  that  such  suit  was  one  to 
recover  the  contents  of  the  judgment, 
which  was  a  chose  in  action,  and,  since 
it  could  not  have  been  maintained  by 
the  bank  in  such  court  could  not  be  by 
plaintiff  as  its  as'signee.  Sullivan  ▼. 
Ayer  (C.  C.  1909)  174  Fed.  199. 

A  federal  court  is  not  deprived  of  ju- 
risdiction of  a  suit  by  an  assignee  of 
four  state  court  judgments  to  set  aside 
satisfactions  executed  by  himself  be- 
caus'e  the  assignors  of  two  of  the  judg- 
ments could  not  have  sued  in  that 
court  Hay  v.  Alexandria  &  W.  R.  Co. 
(C.  C.  1884)  20  Fed.  15. 

385.  Liabilities  created  by  state  etat- 
ute.^An  action  on  a  bill  of  exchange 
payable  to  bearer,  brought  by  the  trans- 
feree thereof  against  stockholders  of 
the  corporation  which  drew  it,  to  en- 
force their  individual  liability  imposed 
by  Civ.  Code  Cal.  §  322,  is  not  founded 
on  the  assignment  of  the  bill,  but  on 
the  liability  created  by  that  section,  and 
can  be  brought  in  the  district  court  in 
a  proper  case,  without  regard  to  the  ju- 
diciary act  Barling  v.  Bank  of  British 
North  America  (1892)  50  Fed.  260, 1  C. 
C.  A.  510,  affirming  Bank  of  British 
North  America  v.  Barling  (C.  C.  1891) 
46  Fed.  357. 

386.  Mortgages.— Where  a  mortgagor 
and  mortgagee  resided  in  the  same 
state,  and  the  mortgagee  assigned  the 
mortgage  to  a  citizen  of  another  state, 
it  was  held  that  the  assignee  could  not 
file  his  bill  for  foreclosure  in  the  circuit 
court  of  the  United  States.  Sheldon  v. 
Sm  (1850)  8  How.  441,  12  L.  Ed.  1147; 
HUl  V.  Winne  (D.  C.  1859)  Fed.  Cas. 
No.  6,503. 

The  relief  sought  by  way  of  foreclo- 
sure of  certain  trust  deeds  stamps  the 
suit  as  one  to  recover  the  contents  of 
a  chose  in  action,  although  the  bill  also 
prays  for  a  cancellation  of  a  release  of 
the  trust  deeds  to  the  grantor,  as  in 
fraud  of  the  rights  of  the  complainant, 
who  held  the  deeds  and  the  notes  se- 
cured thereby  as  collateral  security  for 
a  loan  to  the  trustee.    Kolze  t.  Head- 


Ch.2) 


THE  JUDICIAL  OODB 


§991 


ley  (1906)  26  Sup,  Ct  220,  221,  200  U. 
S.  76,  50  L.  Ed.  377. 

The  right  of  a  dtizen  of  another 
state  to  foreclose  a  mortgage  in  a  fed- 
eral court  is  unaffected  by  an  assign- 
ment by  the  mortgagee  for  the  benefit 
of  creditors.  Edwards  v.  Hill  (1894) 
50  Fed.  723,  8  C.  C.  A.  233. 

A  trustee  in  a  mortgage  executed  by 
a  water  company,  claiming  the  right  by 
virtue  of  the  provisions  of  such  mort- 
gage to  collect  rentals  due  the  company, 
cannot  maintain  an  action  against  a 
city  to  recover  an  amount  alleged  to  be 
due  the  company  as  rentals  in  a  fed- 
eral court,  where  the  company  and  city 
are  corporations  of  the  same  state; 
his  sole  right  to  maintain  such  an  action 
being  as  assignee  of  the  contract  be- 
tween the  city  and  company.  City  of 
Eau  Claire  v.  Payson  (1901)  107  Fed. 
652,  46  C.  C.  A.  466,  rehearing  denied 
(1901)  109  Fed.  676,  48  O.  C.  A.  608. 

Suit  by  Arizona  corporation,  an  as- 
signee of  the  right  of  action,  against 
residents  of  California  held  a  suit  to  re- 
deem under  an  equitable  mortgage,  and 
not  a  suit  on  a  chose  in  action,  of  which 
the  District  Court  would  not  have  had 
jurisdiction  if  the  assignor  could  not 
have  sued.  Power  &  Irrigation  Co.  of 
Clear  Lake  v.  Stephens  (1915)  226 
Fed.  642. 

A  suit  to  have  a  deed  adjudged  a 
mortgage,  and  for  relief  based  there- 
on, is  not  one  based  on  a  chose  in  ac- 
tion, which  could  not  be  brought  in  the 
federal  court,  if  plaintiff's  predecessor 
in  interest,  the  grantor,  could  not  bring 
it  there.  Power  &  Irrigation  Co.  of 
Gear  Lake  v.  Adamson  (1915)  226 
Fed.  645. 

The  section  is  inapplicable  to  the  as- 
signment of  a  mortgage,  and  an  as- 
signee thereof  may  file  a  bill  of  fore- 
closure in  the  federal  court  without  re- 
gard to  the  citizenship  of  his  assignor. 
Dundas  v.  Bowler  (C.  C.  1843)  Fed. 
Cas.  No.  4,140;  Seckel  v.  Backhaus 
(C.  C.  1877)  Fed.  Cas.  No.  12,599. 
CONTRA,  see  HiU  v.  Winne  (D.  C. 
1859)  Fed.  Cas.  No.  6,503. 

An  action  to  foreclose  a  mortgage, 
where  the  note  is  void  because  of  a 
fraudulent  alteration,  and  the  mortgage 
has  been  assigned,  is  not  within  the  ju- 
risdiction of  the  federal  court,  where 
the  assignor  and  the  mortgagor  were 
citizens  of  the  same  state  at  the  time 
the  mortgage  was  given,  though  the  as- 
signee and  the  mortgagor  were  citi- 
zens of  different  states  at  the  time  the 
suit  was  brought  Mersman  v.  Wergos 
(C.  C.  1880)  3  Fed.  378,  decree  re- 
versed (1884)  5  S.  Ct  65,  112  U.  S. 
139,  28  L.  Ed.  641. 

The  federal  court  has  jurisdiction  in 
a  real  action  for  the  possession  of  land, 
brought  by  an  assignee  of  a  note  and 
mortgage.  Whiting  v.  Wellington  (C. 
C.  1882)  10  Fed.  810. 

A  mortgage  given  by  a  water  company 
covering  rentals  accruing  to  it  under  a 
contract  with  a  city  is  no  more  than  an 


assignment  of  a  chose  in  action  as  to 
such  rentals,  and  the  mortgagee  cannot 
maintain  an  action  against  the  city  to 
enforce  payment  of  the  same  in  a  fed- 
eral court,  where  the  mortgagor  and  the 
city  are  both  corporations  of  the  same 
state;  nor  can  one  claiming  the  right 
to  enforce  the  contract  by  subrogation 
to  the  rights  of  the  mortgagee.  Amer- 
ican Waterworks  &  Guarantee  Co.  v. 
Home  Water  Co.  (C.  C.  1902)  115  Fed. 
171,  appeal  dismissed  American  Water 
Works  &  Guaranty  Co.  v.  Little  Rock 
(1004)  24  S.  Ct  855,  194  tj.  S.  639,  48 
L.  Ed.  1162. 

A  suit  to  foreclose  trust  deeds  secur- 
ing notes,  with  relief  incidental  there- 
to, is  one  to  collect  the  money  due  on 
the  notes.  Hoadley  v.  Day  (C.  C.  1904) 
128  Fed.  302. 

A  suit  to  have  an  instrument  in  form 
a  deed  declared  a  mortgage  in  accord- 
ance with  the  contract  of  the  parties, 
and  to  redeem  therefrom,  held  a  suit  to 
recover  upon  a  chose  in  action,  which 
could  not .  be  maintained  in  a  federal 
court  by  an  assignee  of  the  grantor, 
where  for  want  of  diversity  of  citizen- 
ship the  assignor  could  not  have  main- 
tained it  in  such  court  Power  &  Ir- 
rigation Co.  of  Clear  Lake  v.  Capay 
Ditch  Co.   (D.  C.  1914)  213  Fed.  399. 

As  to  right  to  foreclose  because  of 
negotiable  character  of  note  under  for- 
mer law,  see,  also,  Tredway  v.  Sanger 
(1883)  2  Sup.  Ct  691,  107  U.  S.  323,  27 
L.  Ed.  582;  Mersman  v.  Werges  (1884) 
5  Sup.  Ct  65,  67,  112  U.  S.  139,  28  L. 
Ed.  641. 

387.  Open  accounts.~The  federal 
court  has  no  jurisdiction  of  a  suit  on  an 
open  account,  brought  by  an  assignee 
thereof,  who  is  a  citizen  of  another 
state,  when  the  assignor,  at  the  time  of 
making  the  assignment,  was  a  citizen  of 
the  same  state  with  defendant  Chase 
V.  Sheldon  RoUer  MiUs  Co.  (C.  C. 
1893)  56  Fed.  625. 

388.  Pledges^Under  Act  March  3, 
1887,  as  corrected  by  Act  Aug.  13,  1888, 
and  substantially  re-enacted  by  this  sec- 
tion, a  pledgee  of  stock  cannot,  on  ac- 
count of  the  diverse  citizenship  exist- 
ing between  himself  and  the  corpora- 
tion, sue  the  corporation  in  the  federal 
court  for  the  appointment  of  a  receiver 
where  his  pledgor  is  a  resident  of  the 
state  of  which  the  corporation  is  a  dti- 
zen. Gorman-Wright  Co.  v.  Wright 
(1904)  134  Fed.  363,  67  C.  C.  A.  345. 

389.  Possessory  action8.~The  statute 
does  not  apply  to  a  suit  by  such  as- 
signee, to  recover  possession  of  the 
thing  in  specie,  or  damages  for  its 
wrongful  detention,  but  only  to  actions 
brought  to  recover  the  contents  or  en- 
force the  contract  contained  in  the 
thing  assigned.  Deshler  v.  Dodge 
(1853)  57  U.  S.  (16  How.)  622,  14  L. 
Ed.  1084. 

The  federal  court  for  the  district  of 
Ohio,  has  jurisdiction  of  an  action  of 
replevin  for  a  quantity  of  bank  bills, 
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brought  against  a  citizen  of  Ohio  by  a 
citizen  of  New  York,  to  whom  they  have 
been  assigned  by  a  citizen  of  Ohio. 
Deshler  v.  Dodge  (1853)  57  U.  S.  (16 
How.)  622,  14  L.  Ed.  1084. 

An  action  of  replevin  by  the  assignee 
of  a  promissory  note,  secured  by  a  chat- 
tel mortgage,  to  recover  possession  of 
the  mortgaged  property  from  a  stranger 
to  the  contract,  for  the  purpose  of  ul- 
timately subjecting  it  to  the  mortgage, 
is  not  a  suit  to  recover  the  contents  of 
a  chose  in  .action,  so  as  to  make  the 
jurisdiction  of  a  federal  court  depend- 
ent on  whether  it  would  have  had  ju- 
risdiction if  no  assignment  or  transfer 
had  been  made.  Buckingham  v.  Dake 
(1901)  112  Fed.  258,  50  C.  C.  A.  4J>2. 

A  county  subscribed  for  stock  in  a 
railroad  company,  to  be  paid  by  an  issae 
of  county  bonds,  under  an  act  which 
prescribed  that  the  bonds,  when  exe- 
cuted, "shall  be  deposited  with  the 
trustee,  to  be  held  in  escrow,  and  to  be 
delivered  to  the  said,  railroad  company 
when  it  shall  have  become  entitled  to 
the  same"  by  compliance  with  the  pre- 
scribed conditions  upon  which  the  sub- 
scription was  made.  Held,  where  the 
bonds  were  withheld  by  the  trustee,  up- 
on compliance  with  the  conditions,  that 
the  right  of  the  railroad  company  was 
one  "to  recover  the  contents  of  a  chose 
in  action,"  and  therefore,  where  the 
railroad  company  and  the  trustee  are 
citizens  of  the  same  state,  an  assignee 
of  the  company  cannot  sue  to  recover 
the  bonds  in  a  federal  court  Jackson 
&  Sharp  Co.  v.  Pearson  (C.  O.  1892) 
60  Fed.  113. 

390.  Quieting  title.^A  suit  to  quiet 
title  to  land  and  for  the  cancellation  of 
tax  deeds  under  which  defendants  claim, 
where  complainant  sues  as  assignee  of 
a  mortgage  and  of  a  certificate  of  pur- 
chase in  foreclosure  proceedings  there- 
under which  admittedly  has  not  ripen- 
ed into  the  legal  title,  is  a  suit  to  re- 
cover the  contents  of  such  instruments 
as  choses  in  action,  and  cannot  be  main- 
tained in  a  federal  court,  unless  a  suit 
might  have  been  prosecuted  thereon  in 
such  court  if  no  assignment  had  been 
made.  Farr  ▼.  Hobe -Peters  Land  Co. 
(1910)  188  Fed.  10,  110  C.  C.  A.  160, 
reversing  decree  Hobe -Peters  Land  Co. 
V.  Farr  (C.  C.  1908)  170  Fed.  644. 

Bill  in  nature  of  mortgagor's  bill  to 
quiet  title  held  not  based  upon  a  chose 
in  action  within  this  section,  so  as  to 
exclude  the  District  Court  from  taking 
jurisdiction  if  assignor  of  plaintiff  could 
not  sue  therein.  Power  &  Irrigation 
Co.  of  Clear  Lake  v.  Capay  Ditch  Co. 
(1915)  228  Fed.  634. 

391.  Recovery  of  paymont8.^Under  a 
state  statute  complaint  in  action  to  re- 
cover payments  under  contract  held 
one  on  a  "chose  in  action"  within  this 
section.  Power  &  Irrigation  Co.  of 
Clear  Lake  v.  Bank  of  Woodland 
(1915)   226  Fed.  698. 

A  claim  against  a  railroad  company 
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for  overcharges  in  freight  is  not  a 
"chose  in  action,"  within  the  provision 
of  the  act,  and  an  assignee  of  8vi.ch 
claims  may  sue  a  nonresident  coixii>ajxiy 
thereon,  without  regard  to  the  citiaE^n- 
ehip  of  his  assignors.    Conn  v.  Olric9.«ro 

B.  &  O.  R.  Co.  (C.  C.  1891)  4S  IB^ed' 
177. 

Where  plaintiff's  assignor,  a  citiz^xi.  of 
the  same  state  as  defendants,  bu^<3  on 
the  assigned  claim  to  recover  rc&ozi^y 
paid  on  a  contract  for  the  sale  of  ^^ock 
which  defendant  sought  to  rescind  ^w^^h- 
out  restoring  the  amount  receiveci,  -the 
claim  was  a  "chose  in  action"  xpiritliin 
this  section,  and  jurisdiction  did  no  ti  si.p- 
pear,  though  plaintiff  was  a  noxsx-os- 
ident.  Power  &  Irrigation  Co.  of  CZSl^ar 
Lake  v.  Bank  of  Woodland  (D.  C.  XOX4) 
213  Fed.  109. 

392.  Suits  to  restrain  ultra  viro9  aets 
of  corporations^— R.  S.  §  629,  8iil>8t:An- 

tially  re-enacted  herein  held  not:  X,€>  ap- 
ply to  a  bill  by  a  nonresident  stocltl^old- 
er  of  a  corporation,  who  acquljre<l  bis 
stock  by  assignment  from  a  resi<3.exi.t:  of 

the  state  where  the  corporation  ^^was 
domiciled,  to  restrain  the  latter-'^  dir^c» 
tors  and  trustees  from  using  tlxe  cor- 
porate  assets  for  an  alleged  ulfc-mrfit  -vires 
business,  affecting  complainant*^  inter- 
est only  in  common  with  all  oth^  :xr  stock- 
holders. Consumers'  Gas  Tru»*=^  ^^'J: 
Quinby  (1905)  137  Fed.  882,  '2^0  C^. 
A.  220,  writ  of  certiorari  denie<i»  ^^^J 
25  S.  Ct  803,  198  U.  S.  585,  4r^  ^*^  ^' 
1174. 

393.  Suite  to  set  aside  fraudu  S^n^  ^^' 
veyances.— See  264,  265,  366  ^^  ^^^'* 
ante,  this  subdivision. 

394.  Transfer  of  corporate  ^^^^7i^ 
proceeding    in    equity    to    concml^^* 
transfer  upon  the  books  of  a   ^r*^'"^^^™" 
tion  of  corporate  stock  which  fcl^®   ^."' 
plainant  had   purchased   from       ^^ 

■  oth- 
er chose  in  action  in  favor  of     ^-J*^  ^^ 
signee,"    of   which    jurisdiction.       ^^«eVt 
eluded  from  the  federal  courts.        -^     .  *  n 
V.  Bradford  Sav.  Bank  &  Trust    C?^'  '^  ' 

C.  1891)  45  Fed.  801. 

395.  Trusts.— A  suit  to  entovc^  f  v^eT- 
in  the  corpus  of  a  trust  estate  ^  ^£  a 
sons  claiming  under  the  assigrm^^  ^e 
part  of  the  beneficiary's  intere^*^  *^  be 
trust,  by  which  the  income  wct^  ^rfied 
paid  to  the  beneficiary  until  he  *"^^  be- 
a  certain  age,  when  the  fund  w«t^.  ^jiig 
come  his  absolutely,  is  not  wit;!**^^.  on 
section,  governing  suits  to  rec^^  0iib- 
a  chose  in  action  by  an  assignee  ^''^ctier 
sequent  holder.  Brown  v.  ^^i^o  59 
(1915)  35  S.  Ct  154,  235  U.  S.  ^^oiS) 
L.  Ed.  374;  Brown  v.  Fletcher  V  ^E^^. 
35  S.  Ct  750,  237  U.  S.  683,  5^  i^e  ^. 
1128,  reversing  decree    (1913)       ^^ 

461,   124  C.   C.  A.   367.  ^^^^^^  ^ 

A  bill  held  not  one  by  an  as*^^^^    «.c- 
recover  the  contents  of  a  cho»*^  ^^    jj>al- 
tion,  but  one  to  enforce  a  trust;    ^    rm    *> 
eficio.    Prest-0-Lite  Co.  v.  Ave«^  -fV^'' 


person  is  not  a  suit  "to   reco"^^^^    * 
contents  of  any  promissory  not^    ^^ 
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able    Lighting    Co.    (C.    C.    1908)    164 
Fed.   60. 

396.  Who  are  assignees^— The  indor- 
see or  holder  of  a  note,  payable  to  a 
certain  person  "or  bearer,"  may  sue 
thereon  in  the  federal  court,  if  a  citi- 
zen of  another  state,  regardless  of  the 
citizenship  of  the  payee  named.  Bullard 
V.  Bell  (C.  C.  1817)  Fed.  Cas.  No.  2,- 
121;  Wood  v.^Dummer  (C.  C.  1824) 
Fed.  Cas.  No.  17,944;  Halsted  v.  Lyon 
(C.  C.  1840)  Fed.  Cas.  No.  5,968;  Sack- 
ett  ▼.  Davis  (C.  C.  1842)  Fed.  Cas. 
No.  12,203;  Towne  v.  Smith  (C.  C. 
1846)  Fed.  Cas.  No.  14,115;  Varner  v. 
West  (C.  C.  1873)  Fed.  Cas.  No.  16,- 
886;  Codman  v.  Vermont  &  C.  R.  Co. 
(C.  C.  1879)  Fed.  Cas.  No.  2,936. 

A  general  assignee  of  the  effects  of 
an  insolvent  cannot  sue  in  the  federal 
courts,  if  his  assignor  could  not  have 
sued  therein.  Sere  v.  Pi  tot  (1810)  6 
Cranch,  332,  334,  3  L.  Ed.  240. 

In  a  suit  on  a  note  held  that  objection 
to  jurisdiction  on  the  ground  that  the 
note  was  given  to  plaintiff  and  another, 
and  the  latter  was  a  citizen  of  the  state 
wherein  the  suit  was  brought,  and  suit 
ia  interdicted  by  the  prohibition  of  the 
Judiciary  Act,  could  not  be  sustained. 
McMicken  v.  Webb  (1837)  11  Pet  25, 
38,  9  L.  Ed.  618. 

The  owner  of  coupon  bonds  payable 
to  the  bearer  is  not  an  assignee  within 
the  meaning  of  the  statute  defining  the 
jurisdiction  of  the  federal  courts;  hence 
the  right  to  sue  in  those  courts  does 
not  depend  upon  the  former  owner. 
Thompson  v.  Perrine  (1882)  1  Sup.  Ct 
564,  568,  106  U.  S.  589,  27  L.  Ed.  298. 

A  corporation  which  constructed  a 
railroad  in  consideration  of  receiving 
from  the  railroad  company  certain  lands 
to  which  it  was  entitled  by  a  grant  from 
the  state  and  a  contract  with  the  trus- 
tees of  the  state  internal  improvement 
fund  is  an  assignee  of  a  chose  in  action 
within  the  meaning  of  the  statute,  and 
cannot  maintain  in  the  federal  court  a 
suit  to  compel  specific  performance  un- 
less its  assignee  could.  Plant  In  v.  Co. 
V.  Jacksonville,  T.  &  K.  W.  Ry.  Co. 
(1894)  14  Sup.  Ct.  483,  152  U.  S.  71, 
38  L.  Ed.  358. 

A  purchaser  of  warrants  at  a  judi- 
cial sale  under  authority  of  an  order  of 
the  probate  court  was  an  assignee,  with- 
in the  meaning  of  Act  March  3,  1875. 
Glass  V.  Police  Jury  of  Parish  of  Con- 
cordia (1900)  20  Sup.  Ct  346,  347.  176 
U.  S.  207,  44  L.  Ed.  436. 

A  New  York  corporation  may  bring 
suit  in  a  federal  court  on  the  notes  of 
■  an  Illinois  corporation,  although  the 
treasurer  of  the  latter  corporation,  to 
whose  order  the  notes  were  made  pay- 
able, and  by  whom  they  were,  before  do- 
livery,  indorsed  to  the  New  York  cor- 
poration, w^hich  loaned  the  money  for 
which  they  were  given,  may  be  a  citi- 
zen of  Illinois.  Blair  v.  Chicago  (1906) 
26  Sup.  Ct  427,  432,  201  U.  S.  400,  50 
L.  Ed.  801,  reversing  decree  Govin  y. 


City  of  Chicago  (C.  C.  1904)  132  Fed. 
848. 

The  Illinois  statute  giving  a  plaintiff 
in  attachment  the  right  to  bring  an 
action  on  a  forthcoming  bond  taken  by 
the  sheriff,  "the  same  as  if  such  bond 
had  been  assigned  to  him,"  does  not  ren- 
der him,  in  fact  or  constructively,  an 
assignee,  within  the  meaning  of  the 
federal  judiciary  act  Smith  v.  Pack- 
ard (1900)  98  Fed.  793.  39  C.  C.  A. 
294. 

An  executor  or  administrator  is  not 
an  "assignee,"  within  the  meaning  of 
the  section.     Mayer  v.  Foulkrod  (C.  C. 

1823)  Fed.  Cas.  No.  9,341. 

The  assignee  of  a  bail  bond  is  not  an 
assignee  of  a  chose  in  action  within  the 
act    Bobyshall  v.  Oppenheimer  (C.  C. 

1824)  Fed.  Cas.  No.  1,592. 

A  receiver  appointed  on  a  voluntary 
dissolution  of  a  bank  (in  Michigan) 
stands  in  the  relation  of  the  assignee 
of  an  insolvent  debtor.  Bradford  v. 
Jenks  (C.  C.  1840)  Fed.  Cas.  No.  1,769. 

Action  was  begun  in  the  federal  court 
in  North  Carolina,  by  a  citizen  of  New 
York  against  a  citizen  of  North  Caro- 
lina, on  a  note  made  to  the  cashier  of 
a  national  bank,  which  was  also  a  citi- 
zen of  the  latter  state.  The  note  had 
been  indorsed  to  the  plaintiff,  and  after 
indorsement  the  bank  became  insolvent, 
and  a  receiver  was  appointed.  Plain- 
tiff contended  that  suit  could  have  been 
brought  on  the  note  by  the  receiver  had 
no  assignment  been  made,  and  that  the 
court  therefore  had  jurisdiction.  Held, 
that  the  receiver  would  himself  have 
been  an  assignee  of  the  note,  although 
the  assignment  would  have  been  effect- 
ed by  operation  of  law,  and  that,  as  the 
bank  could  not  have  brought  suit  on 
the  note,  the  court  had  no  jurisdiction. 
U.  S.  Nat  Bank  v.  McNair  (C.  C.  1893) 
56  Fed.  323. 

A  nonresident  assignee  of  a  share  in 
the  estate  of  an  intestate,  who  sues  the 
administrators  and  their  sureties  to  en- 
force obligations  incurred  by  an  alleg<3d 
failure  to  properly  discharge  their  du- 
ties, is  not  an  assignee  of  a  chose  in  ac- 
tion, so  as  to  be  precluded  from  main- 
taining the  suit  in  a  federal  court  by 
the  fact  that  his  assignor  could  not 
have  maintained  it  therein.  Bertha 
Zinc  &  Mineral  Co.  v.  Vaughan  (C.  C. 
1898)  88  Fed.  566. 

Where  the  receiver  of  a  railroad  cor- 
poration completed  the  road,  and  there- 
by became  entitled  to  a  town  subscrip- 
tion, the  receiver's  successor  was  not 
an  assignee.  Paige  v.  Toa^ti  of  Roches- 
ter (C.  C.  1905)  137  Fed.  663. 

397.  Intermediate      assignees. ~ The 

limitation  does  not  extend  to  interme- 
diate assignees,  and  it  is  sufficient  to 
sustain  jurisdiction  where  it  is  shown 
that  the  origrinal  holder  of  the  chose  in 
action,  as  well  as  plaintiff  and  his  im- 
mediate assignor,  might  have  prosecut- 
ed the  suit  in  that  court  Fnrr  v. 
Hobe-Peters  Land  Co.  (1910)  188  Fed. 
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10,  110  C.  C.  A.  160  (reversing  decree 
Hobe-Peters  Land  Co.  v.  Farr  [C.  C. 
1908]  170  Fed.  644);  MilledoUar  v. 
BeU  (C.  O.  1852)  Fed,  Cas.  No.  9,549; 
Portage  City  Water  Co.  v.  City  of  Port- 
age (C.  C.  1900)  102  Fed.  769;  Ems- 
heimer  v.  City  of  New  Orleans  (C.  C. 
1900)  116  Fed.  893. 

An  alien  assignee  of  a  judgment  ob- 
tained by  a  nonresident  can  maintain  a 
suit  thereon  in  the  federal  court,  though 
his  immediate  assignor  was  a  citizen  of 
the  same  state  with  defendant.  Wilson 
V.  Fisher  (C.  C.  1830)  Fed.  Cas.  No. 
17,803. 

As  against  remote  indorsers,  except 
in  the  case  of  a  foreign  bill  of  exchange, 
plaintiff  must  show  that  the  interme- 
diate indorsers  could  have  sustained  an 
action  in  the  federal  court.  Campbell 
V.  Jordan  (C.  C.  1847)  Fed.  Cas.  No. 
2,362.  • 

398.  What  constitutes  assignment.— A 

deed  of  trust,  in  the  nature  of  a  mort- 
gage, set  out  in  full  a  contract  between 
the  mortgagor  and  certain  parties  for 
the  conveyance  of  several  parcels  of 
land  to  him,  and  then  conveyed  to  the 
mortgagee  all  the  right,  title,  and  inter- 
est which  he  (the  mortgagor)  had,  or 
might  thereafter  acquire  "in  and  to" 
the  lands  embraced  in  the  contract. 
Held,  that  the  conveyance  was  in  legal 
effect  an  assignment  of  the  contract 
Shoecraft  v.  Trustees  of  Internal  Imp. 
Fund  (1888)  8  Sup.  Ct  686,  689,  124  U. 
S.  730,  31  L.  Ed.  574. 

The  jurisdiction  of  a  court  of  the 
United  States,  on  the  ground  of  diverse 
citizenship,  of  a  suit  by  a  foreign  cor- 
poration against  residents  of  the  state, 
is  not  defeated  on  the  theory  that  plain- 
tiff is  suing  as  the  assignee  of  a  do- 
mestic corporation,  where  the  bill,  al- 
though emphasizing  the  existence  of 
certain  -  contracts  between  defendants 
and  its  assignor,  and  alleging  that  it 
became  substituted  for  such  assignor  as 
a  party  thereto,  contains  allegations 
which  show  that  the  parties,  having  the 
old  contracts  before  them,  entered  into 
new  agreements  determined  by  refer- 
ence to  the  terms  of  the  old  contracts, 
but  none  the  less  personal  and  imme- 
diate. American  Colortype  Co.  v.  Con- 
tinental Colortype  Co.  (1903)  23  Sup. 
Ct.  2G5,  188  U.  S.  104,  47  L.  Ed.  404. 

Where  a  city  ordinance  under  which  a 
water  franchise  was  granted,  provided 
that  hydrant  rentals  should  be  paid  to 
plaintiff,  a  nonresident  corporation  as 
trustee,  the  fact  that  the  original  ordi- 
nance granting  the  franchise  was  not  to 
the  water  company,  but  to  M.  and  his 
assigns,  who  assigned  the  same  to  the 
water  company,  and  that  both  M.  and 
the  company  were  citizens  of  the  same 
state,  did  not  preclude  the  trustee  from 
bringing  an  action  to  recover  such  rents 
in  the  federal  court.  City  of  Seymour 
V.  Farmers*  Loan  &  Trust  Co.  (1904) 
128  Fed.  907,  63  C.  C.  A.  633. 

Defendant   city,   having  voted  bonds 
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for  thd  erection  of  waterworks,  con- 
tracted for  the  same  with  F.  &  Co. 
Plaintiffs  furnished  the  pipes  for  the 
works,  and  an  agreement  was  made  be- 
tween plaintiffs,  defendant,  and  the  con- 
tractors by  which  plaintiffs  were  to  be 
paid  for  the  material  furnished  soon 
after  the  works  were  completed.  Up- 
on the  completion  of  the  works,  the 
contractors  drew  an  order  on  the  city 
in  favor  of  plaintiffs  for  the  amount 
due,  which  order  was  duly  accepted  by 
defendant.  Held,  that  the  order  and 
acceptance  constituted  a  direct  agree- 
ment between  plaintiffs  and  defendant, 
and  were  not  an  assignment  of  the  con- 
tractors* claim.  Ripley  v.  City  of  Su- 
perior (C.  C.  1890)  41  Fed.  113,  judg- 
ment affirmed  City  of  Superior  v.  Rip- 
ley (1890)  11  S.  Ct.  288,  138  U.  S.  93, 
34  L.  Ed.  914. 

Where  contractor  assigned  amount 
due  and  the  other  party  to  the  contract 
consented  to  the  assignment  and  agreed 
to  pay  the  assignee,  held  that,  in  de- 
termining jurisdiction  of  United  States 
court  of  action  by  assignee,  contractor's 
citizenship  was  immaterial.  J.  I.  Case 
Threshing  Mach.  Co.  v.  Road  Improve- 
ment Dist  No.  3  of  Pulaski  County, 
Ark.  (D.  C.  1914)  210  Fed.  366. 

399.  Cause  of  action  arising  after  as- 
sign ment.-^A  suit  to  declare  and  enforce 
a  lien  on  certain  interests  in  distributive 
shares  of  the  property  of  a  decedent  in 
the  hands  of  an  ancillary  administrator 
is  not  within  this  section,  because  plain- 
tiff's right  is  derived  from  an  heir 
whose  citizenship  is  the  same  as  that 
of  such  administrator,  where  plaintiff, 
who  sues  as  administratrix,  and  who  is 
a  citizen  of  a  different  state  from  the 
defendant  administrator,  is  suing  pri- 
marily on  the  obligation  of  sueb  heir  to 
her  intestate,  to  secure  whicb  a  lien 
was  given  upon  such  heir's  distributive 
share.  Ingersoll  v.  Coram  (1908)  29 
Sup.  Ct.  92,  98,  211  U.  S.  335,  53  L 
Ed.  208,  reversing  decree  Coram  v.  In- 
gersoll (1906)  148  Fed.  169,  78  C.  C. 
A.  303. 

An  action  by  a  lessor  against  one  to 
whom  the  lessee  has  transferred  the 
lease,  for  the  recovery  of  rent,  is  not 
one  in  which  the  plaintiff  sues  in  the 
right  of  an  assignee  but  is  brought  in 
his  own  right  as  an  original  party  to  the 
contract  and  on  a  cause  of  action  which 
never  existed  in  favor  of  the  le  ssee  and 
the  citizenship  of  the  latter  caJinot  af- 
fect the  jurisdiction  of  a  federal  court 
in  the  case.  Adams  v.  Shirk  (1901)  105 
Fed.  ^59,  44  C.  C.  A.  653,  defying  re- 
hearing (1900)  104  Fed.  54,  43  0.  C.  A. 
407. 

A  city  in  Wisconsin  granted  Ji  water- 
works franchise  to  citizens  of  another 
state,  and  contracted  with  the  grantees 
for  the  rental  of  fire  hydradta.  The 
grantees  at  once  assigned  their  rights 
under  the  ordinance  and  contract  to  a 
Wisconsin  corporation,  which  construct- 
ed waterworks  and  furnished    the  bf 
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drants  required  by  the  contract  The 
compaiiy  also  made  a  trust  deed  to  a 
citizen  of  another  state  to  secure  bonds 
by  which  it  pledged  the  rentals  to  be- 
come due  from  the  city  for  the  payment 
of  interest  on  the  bonds.  Held,  that 
the  fact  that  the  contract  was  original- 
ly made  between  the  city  and  a  citizen 
of  another  state  did  not  give  a  federal 
court  jurisdiction  of  a  suit  by  the  trus- 
tee in  the  mortgage  against  the  city 
to  collect  rentals  due  the  water  com- 
pany arising  out  of  such  contract,  the 
cause  of  action  being  one  which  never 
existed  in  favor  of  the  original  gran- 
tees, but  which  accrued  in  the  first  in- 
stance in  favor  of  the  company,  in 
whose  right  alone  the  action  was  main- 
tainable. City  of  Eau  Claire  v.  Pay  son 
(1901)  109  Fed.  676,  48  C.  C.  A.  608, 
denying  rehearing  (1901)  107  Fed.  552, 
46  C.  C.  A.  466. 

A  nonresident  assignee  of  a  share  in 
the  estate  of  an  intestate,  who  sues  the 
administrators  and  their  sureties  to  en- 
force obligations  incurred  by  an  alleged 
failnre  to  properly  discharge  their  du- 
ties, is  not  an  assignee  of  a  chose  in 
action,  so  as  to  be  precluded  from 
maintaining  the  suit  in  a  federal  court 
by  the  fact  that  his  assignor  could  not 
have  maintained  it  therein.  Bertha 
Zinc  &  Mineral  Co.  v.  Vaughan  (C.  C. 
1898)  88  Fed.  566. 

An  assignee  in  insolvency  of  a  Maine 
corporatioD,  who  is  given  by  the  stat- 
utes of  that  state  a  right  of  action 
against  its  stockholders  to  recover  for 
stock  issued  without  bona  fide  payment 
of  full  value  therefor,  which  right  of 
action  did  not  exist  in  toe  corporation, 
may  maintain  such  an  action  in  a  fed- 
eral court  of  another  jurisdiction. 
Dunn  V.  Howe  (C.  C.  1899)  96  Fed.  160. 

Where  plaintiff  alleged  a  cause  of  ac- 
tion for  damages  for  a  conspiracy 
charged  to  have  been  committed  by  de- 
fendants against  plaintiff  after  he  be- 
came the  owner  of  a  contract  for  the 
sale  of  real  estate  by  assignment,  the 
citizenship  of  plaintiff's  assignor  of  the 
contract  was  immaterial  to  the  juris- 
diction of  the  federal  court,  the  cause 
of  action  alleged  never  having  existed 
in  his  favor.  Noyes  v.  Crawford  (C.  C. 
1004)  133  Fed.  796. 

Where,  under  the  terms  of  a  town 
TOte  granting  aid  to  a  railroad  compa- 
ny, no  cause  of  action  ever  accrued  to 
the  railroad  corporation,  but  did  ac- 
crue to  its  receiver  or  the  assignee  of 
his  successor  who  furnished  funds  to 
complete  the  road  under  an  assignment 
of  the  subscription,  the  fact  that  the 
corporation  could  not  have  maintained 
an  action  in  the  federal  courts  to  re- 
cover such  subscription  because  it  was 
of  the  same  citizenship  as  the  town  did 
not  deprive  such  assignee  of  the  right 
to  sue  in  the  federal  courts.  Paige  v. 
Town  of  Rochester  (C.  C.  1905)  137 
Fed.  663. 

400.  Subrogation.  —  A  creditor  who 
has  become  subrogated  to  a  right  of  his 


debtor  may  sue  on  such  right  in  the 
federal  court,  if  he  and  the  defendant 
are  citizens  of  different  states,  though 
the  debtor  and  the  defendant  are  citi- 
zens of  the  same  state,  and  the  debtor 
has  assigned  his  right  to  the  creditor, 
since  such  assignment  does  not  create 
the  creditor's  right  of  action,  but  mere- 
ly aids  it.  City  of  New  Orleans  v. 
Gaines  (1891)  138  U.  S.  595,  11  Sup. 
Ct.  428,  34  L.  Ed.  1102. 

401.  Validity  of  assignment.— In  order 
to  give  jurisdiction  to  the  federal  court 
of  an  action  of  an  assignee  of  a  bond 
under  seal  made  equally  negotiable  with 
a  promissory  note  under  the  local  law, 
it  must  appear  that  the  title,  being 
made  capable  of  passing  by  delivery, 
did  so  pass  from  the  first  taker  after 
the  act  went  into  operation.  White  v. 
Vermont  &  M.  R.  Co.  (C.  C.  1858)  Fed. 
Cas.  No.  17,559. 

Where  a  party  who  is  entitled  to  sue 
in  the  federal  courts  transfers  his 
cause  of  action  to  another  who  has  the 
same  right,  the  fact  that  the  transfer 
was  made  for  an  inadequate  considera- 
tion will  not  invaHdate  it,  so  long  as  the 
legal  title  is  transferred.  Stanley  v. 
Board  of  Sup'rs  of  Albany  County  (C. 
C.  1883)  15  Fed.  483. 

The  question  whether  a  cause  of  ac- 
tion was  assignable  so  as  to  entitle  the 
assignee  to  maintain  a  suit  thereon  in 
a  federal  court  is  to  be  determined  by 
the  law  of  the  state  where  the  trans- 
actions took  place.  Commonwealth  S. 
S.  Co.  V.  American  Shipbuilding  Co. 
(D.  C.  1912)  197  Fed.  780. 

402.  Nonassignable  causes  of  action. 

— An  assignee  of  a  nonassignable  cause 
of  action  cannot  maintain  a  suit  thereon 
before  a  federal  court  where  his  as- 
signor could  not  have  done  so.  North- 
ern Ins.  Co.  V.  St.  Louis  &  S.  Ry.  Co. 
(C.  C.  1883)  15  Fed.  840. 

403.  Reassignment.— Where  the  origi- 
nal owner  of  a  chose  in  action,  who 
might  have  sued  thereon  in  a  federal 
court,  assigned  the  same,  he  is  entitled 
to  sue  in  such  court  on  again  becoming 
the  owner  by  a  reassignment  from  his 
assignee,  without  regard  to  the  citizen- 
ship of  the  latter.  Moore  Bros.  Glass 
Co.  V.  Drevet  Mfg.  Co.  (C.  C.  1907)  154 
Fed.  737. 

404.  Time  when  Jurisdictional  grounds 
must  exist.-- Jurisdiction  is  to  be  deter- 
mined according  to  the  status  at  the 
time  the  suit  is  brought;  and  an  assignee 
of  a  note  may  sue  on  the  same  iu  the 
federal  courts  if  the  payee  or  first  hold- 
er is  then  a  resident  of  a  different  state 
from  defendant,  although  he  was  a  resi- 
dent of  the  same  state  when  the  as- 
signment was  made.  Jones  v.  Shapera 
(1893)  57  Fed.  457,  6  C.  C.  A.  423; 
Brainard  v.  WilUams  (C.  C.  1846)  Fed. 
Cas.  No.  1804;  Thaxter  v.  Hatch  (C.  C. 
1853)  Fed.  Cas.  No.  13,8(>6;  Chamber- 
lain V.  Eckert  (C.  C.  1869)  Fed.  Cas. 
No.  2,577.  CONTRA,  see  Rogers  v. 
Linn  (C.  C.  1840)  Fed.  Cas.  No.  12,015; 
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White  V.  Leahy  (C.  C.  1874)  Fed.  Cas. 
No.  17,551;  Noyes  v.  Crawford  (C.  O. 
1904)  133  Fed.  796. 

The  obligee  in  a  bond  secured  by  a 
mortgage  assigned  the  bond  in  trust  for 
his  children.  Plaintiffs,  the  cestuis  que 
trustent,  a  number  of  years  afterwards 
brought  suit  in  the  federal  circuit  court 
against  the  obligor,  alleging  payment  of 
the  bond  by  him  to  the  trustee  in  Con- 
federate currency,  and  prayed  that  the 
bond,  which  had  been  surrendered  to 
him,  be  redelivered  to  them,  and  that 
the  pretended  payments  thereon,  and 
the  satisfaction  of  the  mortgage  which 
had  been  entered,  be  declared  Yoid. 
Plaintiffs  were  residents  of  Georgia,  and 
the  obligor  of  South  Carolina,  but  the 
obligee,  at  the  time  of  the  assignment, 
and  when  suit  was  brought,  was  a  res- 
ident of  South  Carolina.  Held,  that  the 
court  had  no  jurisdiction.  Blacklock  v. 
Small  (1888)  8  Sup.  Ct.  1096,  1098,  127 
U.  S.  96,  32  L.  Ed.  70. 

G.,  a  citizen  of  Wisconsin,  brought 
suit  in  the  United  States  court  for  the 
Western  district  of  Wisconsin  against 
a  Citizen  of  Minnesota  and  a  citizen  of 
Ohio,  to  set  aside  a  tax  deed  upon  his 
land,  situated  in  Wisconsin,  as  a  cloud 
on  his  title,  and,  after  the  case  was 
ready  for  trial  and  set  down  for  hear- 
ing, transferred  his  entire  interest  in 
the  land  to  a  citizen  of  Minnesota.  Held 
that,  although  the  transferee  could  not 
originally  have  brought  the  suit,  the 
jurisdiction  of  the  court,  having  once 
attached,  was  not  devested  by  the  trans- 
fer in  such  a  manner  that  the  assignee 
could  not,  by  a  supplemental  bill,  or  an 
original  bill  in  the  nature  of  a  supple- 
mental bill,  continue  the  jurisdiction  of 
the  court,  and  retain  and  preserve  the 
benefit  of  the  former  proceedings  in 
the  suit  of  G.  against  the  same  defend- 
ants. Glover  v.  Shepperd  (C.  C.  1884) 
21  Fed.  481. 

405.  Joinder  of  causes  of  action^— The 

joinder  of  causes  of  action  on  bonds 
payable  to  the  order  of  an  individual, 
of  which  the  federal  courts  cannot  take 
jurisdiction,  with  causes  of  action  on 
coupons  made  by  a  municipal  corpora- 
tion and  payable  to  bearer,  of  w^ich 
a  federal  court  may  take  cognizance, 
does  not  deprive  such  a  court  of  juris- 
diction. Independent  School  Dist.  of 
Sioux  City  v.  Rew  ^1901)  111  Fed.  1, 
49  C.  C.  A.  198,  58  L.  R.  A.  364. 

406.  Joinder  of  assignees.— Where  an 
assignee  of  a  chose  in  action  is  entitled 
to  sue  thereon  alone  in  the  federal 
courts,  he  and  his  assignees  may  sue 
there  together  as  if  no  assignment  had 
been  made.  Paige  v.  Town  of  Roch- 
ester (C.  C.  1905)  137  Fed.  663. 

407.  Pleadings  and  record^The  bill 
or  other  pleading  must  contain  an  aver- 
ment showing  that  the  suit  could  have 
been  maintained  by  the  assignor  if  no 
assignment  had  been  made.  Turner  v. 
Bank  of  North  America  (1799)  4  U.  S. 
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(4  Dall.)  8.  1  L.  Ed.  718;  Montalet  r. 
Murray  (1807)  8  U.  S.  (4  Cranch)  46, 
2  L.  Ed.  545;  Bradley  v.  Rhines  (1869) 
75  U.  S.  (8  Wall.)  393,  396,  19  I*  Ed. 
467;  Morgan  v.  Gay  (1873)  19  Wall  81, 
82,  22  L.  Ed.  100:  King  Iron  Bridge 
&  Manufacturing  Co.  v.  Otoe  County 
(1887)  7  S.  Ct.  552,  120  U.  S.  225,  30  L. 
Ed.  623  (reversing  judgment  [C.  C. 
1886]  27  Fed.  800);  Brock  v.  North- 
western Fuel  Co.  (1889)  130  U.  S.  341. 
9  Sup.  Ct  552,  32  L.  Ed.  905;  North 
American  Transportation  &  Trading 
Co.  v.  Morrison  (1900)  20  S.  Ct.  869, 
872,  178  U.  S.  262,  44  L.  Ed.  1061  (re- 
versing judgment  Morrison  v.  North 
American  Transportation  &  Trading 
Co.  [C.  C.  1898]  85  Fed.  802);  Kolze  v. 
Hoadley  (1906)  26  Sup.  Ct.  220,  222, 
200  U.  S.  76,  50  L.  Ed.  371;  Smith  v. 
Fifield  (1899)  91  Fed.  561,  33  C.  O.  A. 
681;  Ban  v.  Columbia  So.  R  Co.  (1902) 
117  Fed.  21,  25,  54  C.  C.  A.  407;  Fry 
V.  Rousseau  (C.  C.  1842)  Fed.  Cas. 
No.  5,141;  Fletcher  v.  Turner  (C.  C. 
1853)  Fed.  Cas.  No.  4,867;  Raisin  Fer- 
tiUzer  Co.  v.  Snell  (C.  C.  1884)  21  Fed. 
353;  Stanton  v.  Shipley  (C.  C.  1886)  27 
Fed.  498,  499;  Rollins  v.  Chaffee  Co. 
(C.  C.  1888)  34  Fed.  91;  Republic  Iron 
Min.  Co.  V.  Jones  (C.  C.  1889)  37  Fed. 
721,  2  L.  R.  A.  746;  Hudson  v.  Bishop 
(C.  C.  1889)  38  Fed.  680;  United  States 
Nat.  Bank  v.  McNair  (C.  C.  1893)  56 
Fed.  323,  325. 

A  pleading  averring  that  plaintiff's 
assignor  was  a  corporation,  with  its 
principal  office  in  Florida,  and  that  de- 
fendant resided  in  Alabama,  insufficient- 
ly shows  the  ciitizenship  of  the  assign- 
or and  of  defendant,  and  hence  is  in- 
sufficient to  show  jurisdiction  in  the 
federal  court  on  the  ground  of  diverse 
citizenship.  J.  J.  McCaskill  Co.  v. 
Dickson  (1908)  159  Fed.  704,  86  C.  C. 
A.  572. 

Where  the  right  of  a  plaintiff  to  main- 
tain an  action  in  a  federal  court  on  an 
assigned  claim,  which  depended  on  the 
citizenship  of  his  assignor,  was  not 
questioned  in  the  trial  court,  it  is  suffi- 
cient to  sustain  the  jurisdiction  that  it 
appears  in  the  record  that  the  assignor 
had  a  domicile  and  resided  in  a  state 
other  than  that  of  which  the  defendant 
was  a  citizen.  First  Nat.  Bank  of  Can- 
yon. Tex.,  v.  Crowley  (1910)  183  Fed. 
578,  105  C.  C.  A.  450. 

An  allegation,  in  a  bill  of  complaint 
brought  by  an  assignee  of  claims 
against  a  Louisiana  corporation,  that 
"each  of  said  persons  in  whose  favor 
said  claims  accrued  ♦  ♦  ♦  are  now, 
and  were  on  the  9th  day  of  February, 
1891,  citizens,  respectively,  of  states 
other  than  the  state  of  Louisiana,  and 
competent,  as  such  citizens,  to  main- 
tain suit  in  this  honorable  court  against 
the  defendants,  ♦  ♦  ♦  if  no  assign- 
ment or  transfer  had  been  made,"  is  in- 
sufficient to  confer  jurisdiction  on  the 
circuit  court,  but  the  state  or  states  of 
which  the  assignors  were  citizens 
should  be  specifically  designated.    Ben- 
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jamin  y.  City  of  New  Orleans  (1896)  74 
Fed.  417,  20  C.  C.  A.  591. 

Wh^re  the  assignee  of  a  mechanic's 
lien  seeks  to  enforce  and  foreclose  such 
liens  in  a  federal  court,  it  must  affirma- 
tively and  clearly  appear  from  the  bill 
filed  that  the  court  had  jurisdiction  as 
to  aU  of  the  original  lien  claimants, 
and  where  no  averment  as  to  the  citi- 
zenship of  some  of  such  claimants  is 
made  in  an  amended  bill  it  will  be  pre- 
sumed that  they  are  citizens  of  the 
state  where  the  suit  is  brought,  and  the 
bill  will  be  dismissed  for  want  of  ju- 
risdiction. Hampton  v.  Truckee  Canal 
Co.  (C.  C.  1883)  19  Fed.  1. 

In  a  suit  by  an  assignee  of  a  chose  in 
action  "to  recover  the  contents'*  there- 
of, it  is  not  enough  for  plaintiff  to  al- 
lege in  his  complaint  that  his  assignor 
was  a  citizen  of  a  different  state  from 
defendant  when  he  acquired  such  chose 
in  action,  but  he  must  allege  the  exist- 
ence of  such  diverse  citizenship  of  the 
assignor  and  defendant  at  the  timo  of 
bringing  the  suit.  Benjamin  v.  City  of 
New  Orleans  (C.  C.  1896)  71  Fed.  758. 

If  it  does  not  appear  upon  the  rec- 
ord that  a  suit  might  have  been  main- 
tained in  the  couirts  of  the  United 
States  between  the  original  parties  to  a 
promissory  note,  no  suit  can  be  main- 
tained upon  it  in  those  courts  by  any 
subsequent  holder.  Montalet  v.  Aiur- 
ray  (1807)  4  Cranch,  46,  47,  2  L.  Ed. 
645;  Parker  v.  Ormsby  (1891)  11  Sup. 
Ct.  912,  141  U.  S.  81,  35  L.  Ed.  654; 
Bison  State  Bank  v.  Billington  (1013) 
209  Fed.  610,  126  C.  C.  A.  432;  M  S. 
Nat.  Bank  v.  McNair  (C.  C.  1893)  56 
Fed.  323. 

Where  an  action  is  brought  by  an 
assignee  of  county  warrants,  only  one 
of  which  was  payable  to  order  and  that 
one  not  indorsed  by  the  payee,  and  the 
citizenship  of  the  payee  was  not  aver- 
red and  did  not  appear  on  the  record, 
the  court  must  be  deemed  to  have  been 
without  jurisdiction.    King  Iron  Bridge 

6  Manufg  Co.  v.  County  of  Otoe  (1887) 

7  Sup.  Ct.  552,  553,  120  U.  S.  225,  30 
L.  Ed.  623. 

In  action  by  indorsee  of  note,  com- 
plaint held  to  show,  by  allegation  as 
to  payee's  incorporation,  that  payee 
could  have  sued  in  the  federal  court 
because  of  diversity  of  citizenship. 
Piedmont  Carolina  Ry.  Co.  v.  Shaw 
(1915)  223  Fed.  973,  138  C.  C.  A.  227. 

In  a  suit  as  assignee  of  a  note  by  a 
citizen  of  one  state  against  a  citizen 
of  another,  an  averment  that  the  pay- 
ees had  become  citizens  of  the  same 
state  as  the  plaintiff  was  held  sufficient 
to  sustain  the  jurisdiction  of  the  court 
Kirkman  v.  Hamilton  (1832)  6  Pet.  20, 
25,  8  U  Ed.  305. 

Where  suit  is  brought  on  a  note  in  a 
federal  court  by  an  indorsee  against  the 
maker,  not  only  the  parties  to  the  suit, 
but  also  the  payee,  must  be  stated  on 
the  record  to  be  such  as  to  give  the 
court  jurisdiction.    Turner  v.  Bank  of 


North  America  (1799)  4  Dall.  8,  11,  1 
L.  Ed.  718. 

In  a  suit  in  the  federal  court,  as  as- 
signee of  a  note,  by  a  citizen  of  one 
state  against  a  citizen  of  another,  an 
averment  that  the  payees  had  become 
citizens  of  the  mme  state  as  the  plain- 
tiff was  sufficient  to  sustain  the  juris- 
diction of  the  court.  Kirkman  v.  Ham- 
Uton  (1832)  31  U.  S.  (6  Pet)  20,  8 
U  Ed.  305. 

Where  a  citizen  of  one  state,  as  in- 
dorsee of  inland  bills  drawn  or  accepted 
by  a  citizen  of  another,  the  plaintiff 
claiming  through  the  indorsement  of  the 
payee,  or  of  the  payee  and  subsequent 
indorsers,  sues  the  drawer  or  acceptor, 
in  the  federal  court,  the  citizenship  of 
such  payee,  or  of  such  payee  and  sub- 
sequent indorsers,  must  be  alleged  to 
be  different  from  that  of  the  defendant. 
It  is  not  enough  to  allege  that  the  plain- 
tiff is  a  citizen  of  one  state  and  the 
defendant  of  another.  Morgan  v.  Gay 
(1873)  86  U.  S.  (19  WaU.)  81,  22  L. 
Ed.  100. 

Where  complainants,  citizens  of  Penn- 
sylvania, filed  a  bill  in  the  federal  courts 
of  New  York  against  citizens  of  New 
York  as  trustees  of  a  testamentary 
trust  to  recover  an  assigned  beneficiary's 
interest,  and  did  not  allege  that  com- 
plainants* assignors  were  citizens'  of 
any  other  state  than  New  York,  federal 
jurisdiction  on  the  ground  of  diversity 
of  citizenship  did  not  appear.  Brown 
V.  Fletcher  (1913)  206  Fed.  461, 124  C. 
C.  A.  367,  modifying  decree  (D.  C. 
1912)  203  Fed.  70. 

408.  Objections    to    Jurisdiction.— An 

objection  to  the  jurisdiction  of  a  federal 
court  on  the  ground  that  the  action  is 
based  on  a  contract  assigned  to  plain- 
tiff, and  it  does*  not  appear  that  it  could 
have  been  maintained  in  that  court  by 
the  assignor,  is  one  which  cannot  be 
waived,  and  may  be  raised  at  any  time, 
or  considered  by  the  court  on  its  own 
motion,  and  it  need  not,  therefore,  be 
presented  by  an  assignment  of  error 
in  the  appellate  court.  Utah-Nevada  Co. 
V.  De  Lamar  (1904)  133  Fed.  113,  66 
C.  C.  A.  179,  writ  of  certiorari  denied 
De  Lamar  v.  Utah-Nevada  Co.  (1905) 
26  Sup.  Ct  746,  199  U.  S.  605,  50  L. 
Ed.  330. 

Objection  to  the  jurisdiction  of  a  fed- 
eral court  in  a  suit  on  the  ground  that  a 
collusive  transfer  of  the  property  which 
IB  the  subject  of  the  suit  was  made  for 
the  purpose  of  conferring  such  jurisdic- 
tion cannot  be  taken  for  the  first  time 
in  a  bill  of  review  after  final  decree  has 
been  entered  and  the  term  has  ended. 
Acord  V.  Western  Pocahontas  Corpo- 
ration (1909)  174  Fed.  1019,  98  C.  C. 
A.  625,  writ  of  certiorari  denied  (1910) 
30  Sup.  Ct  408,  215  U.  S.  607,  54  L. 
Ed.  346,  and  affirming  decree  (C.  C. 
1907)   156  Fed.  989. 

An  objection  that  a  transfer  of  a  note 
was  made  to  confer  jurisdiction  on  a 
federal  court  should  be  prebented  by  a 
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plea  in  abatement  Gause  v.  Clarksville 
(C.  C.  1880)  1  Fed.  353. 

Under  Act  March  3,  1875,  no  court 
could  assume  jurisdiction  of  any  suit 
founded  on  contract  in  favor  of  an  as- 
signee, unlesB  a  suit  might  have  been 
prosecuted  in  such  court  to  recover 
thereon,  if  no  assignment  had  been 
made,  even  in  cases  where  no  plea  had 
been  interposed  to  the  jurisdiction,  nor 
objection  taken  to  the  jurisdiction,  ei- 
ther upon  the  trial  or  argument.  Stan- 
ley V.  Board  of  Sup'rs  of  Albany  County 
(C.  C.  1880)  5  Fed.  254,  255. 

So  much  of  Act  Aug.  13,  1888,  §  1, 
substantially  re-enacted  herein,  confer- 
ring jurisdiction  on  federal  courts,  pro- 
hibits biiits  by  assignees,  which  could 
not  have  been  maintained  by  their  as- 
signors in  the  federal  courts,  is  juris- 
dictional, and  cannot  be  waived.  Pepper 
v.  Rogers  (O.  C.  1904)  128  Fed.  987. 

iX.  NATURE  AND  EXTENT  OF  JU- 
RISDICTION IN  GENERAL 

See  notes  under  Const,  art.  3,  §  2,  cL 
1,  as  to  relation  between  state  and 
federal  courts,  and  extent  of  judicial 
power  generally. 

As  to  binding  force  of  distinction  be- 
tween law  and  equity  see  notes  under 
Const,  art.  3,  §  2,  cl.  1. 

409.  Scope  and  purpose  of  act  In  gen- 
eral.—The  judiciary  act  of  1887-88  (Act 
March  3,  1887,  c.  373,  24  Stat.  552;  Act 
Aug.  13,  1888,  c.  866,  25  Stat.  433) 
was  intended  to  contract  the  jurisdiction 
of  the  federal  courts.  Hanrick  v.  Han- 
rick  (1894)  14  Sup.  Ct.  835,  837,  153 
U.  S.  192,  38  li.  Ed.  685;  Joy  v.  City  of 
St.  Louis  (C.  C.  1903)  122  Fed.  524 
(order  affirmed  [1906]  26  Sup.  Ct.  478, 
201  U.  S.  332,  50  L.  Ed.  776) ;  Gustaf- 
son  V.  Chicago,  R.  I.  &  P.  Ry.  Co.  (C. 
C.  1904)  128  Fed.  85;  St.  Louis,  L  M. 
&  S.  Ry.  Co.  V.  Davis  (C.  C.  1904)  132 
Fed.  629. 

The  scope  and  intent  of  this  chapter 
and  chapters  3  and  4  must  be  ascer- 
tained by  construing  them  as  an  en- 
tirety, and  they  treat  of  parties  and 
subject-matter  within  the  jurisdiction 
of  district  courts,  and  also  of  places 
where  suits  shall  be  instituted.  Smith 
V.  Farbenfabriken  of  Elberfeld  Co. 
(1913)  203  Fed.  476,  121  C.  C.  A.  598. 

This  section  and  section  28,  post,  § 
1010  et  seq.,  codify  and  adopt  the  terms 
of  Act  1887  as-  amended  and  corrected 
by  Act  1888.  Western  Union  Tel.  Co. 
V.  Southeast  &  St.  L.  Ry.  Co.  (1913) 
208  Fed.  206,  125  C.  C.  A.  466. 

The  law  conferring  jurisdiction  on  the 
federal  courts  is  not  to  be  strictly  con- 
strued; for  the  jurisdiction  is  pre- 
sumably' a  beneficial  one  because  tending 
to  promote  confidence  and  commercial 
intercourse  between  citizens  of  the  sev- 
eral stateb'  by  furnishing  them  a  com- 
paratively impartial  tribunaL  Gold- 
smith V.  Holmes  (C.  C.  1888)  36  Fed. 
484,  487, 1  L.  R.  A.  816,  affirmed  (1893) 
13  Sup.  Ct  288,  147  U.  S.  150,  37  L. 
Ed.  118. 
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This  subdivision,  as  incorporated  in 
the  Revised  Statutes,  was  not  repealed 
by  Act  March  3,  1887,  S  4.  Stephens 
V.  Bernays  (O.  C.  1890)  44  Fed.  642, 
643. 

In  original  proceedings  in  mandamus 
to  compel  a  railroad  to  furnish  trans- 
fer services  to  a  shipper,  judgment  for 
plaintiff  was  affirmed  in  the  Supreme 
Court  of  the  United  States,  and  plain- 
tiff filed  in  the  Supreme  Court  of  the 
state  a  daim  for  damages.  Held,  that 
the  United  States  Judiciary  Act  of  Aug. 
13,  1888,  c.  866,  25  Stat.  433,  would  not 
deprive  the  state  Supreme  Court  of  all 
power  to  allow  in  this  proceeding  dam- 
ages or  expenses'  incurred  in  the  pro- 
ceeding in  error.  Larabee  Flour  Mills 
Co.  V.  Missouri  Pac.  Ry.  Co.  (1911)  116 
Pac.  901,  85  Kan.  214. 

410.  Nature  and  extent  of  federal  ]a- 
risdictiond— The  United  States  District 
Court  is  a  court  of  limited  jurisdiction. 
Henry  v.  Carson  (1884)  96  Ind.  412. 

The  courts  of  the  United)  States, 
though  of  limited  jurisdiction,  by  in- 
tendment of  law,  are  regarded  as  courts? 
of  law  of  general  jurisdiction.  U.  S. 
V.  Sommers  (1909)  171  Fed.  57,  96  C. 
C.  A.  299;  Toledo,  St.  L.  &  W.  R.  Co. 
V.  Perenchio  (1913)  205  Fed.  472,  123 
C.  C.  A.  540;  Kentucky  Coal  Lands  Co. 
V.  Mineral  Development  Co.  (C.  C. 
1911)  191  Fed.  899;  Reed  v.  Vaughan 
(1851)  15  Mo.  137,  55  Am.  Dec.  133. 

The  jurisdiction  of  a  federal  court  is 
not  prima  fade  general,  but  special 
Maxfield  v.  Levy  (C.  C.  1797)  Fed.  Gas. 
No.  9,321,  2  Dall.  381,  4  Dall.  330,  332, 
1  L.  Ed.  854. 

The  United  States  district  courts  are 
not  inferior  courts  in  the  technical  sense 
of  those  words.  Reed  v.  Vaughn  (1847) 
10  Mo.  447;  In  re  Booth  (1854)  3  Wis. 
157. 

The  courts  of  the  United  States  are 
courts  of  limited,  but  not  inferior,  juris- 
diction, and  can  exercise  no  jurisdiction 
or  powers  not  given  by  acts  of  con- 
gress, either  expressly  or  by  necessary 
implication.  Kempe  v.  Kennedy  (1809) 
5  Cranch,  173,  3  L.  Ed.  70;  U.  S.  v. 
Alberty  (C.  C.  1844)  Fed.  Cas.  No.  14,- 
426;  Same  v.  Ta-wan-ga-ca  (C.  C. 
1836)   Fed.  Cas.  No.  16,435. 

Federal  courts  have  no  jurisdiction, 
except  that  conferred  by  the  federal 
Constitution  or  federal  statutes.  Rice 
V.  Minnesota  &  N.  W.  Railroad  Co. 
(1861)  1  Black  358.  374, 17  L.  Ed.  147; 
Devine  v.  Unaka  Nat.  Bank  (1911)  125 
Tenn.  98,  140  S.  W.  747,  39  L.  R.  A. 
(N.  S.)  586. 

Comity  cannot  confer  jurisdiction,  and 
its  exerd&e  cannot  impart  validity  to 
orders  and  decrees  which  are  in  them- 
selves null  and  void.  In  re  Macon  Sash, 
Door  &  Lumber  Co.  (D.  C.  1901)  112 
Fed.  323,  judgment  reversed  Carling  v. 
Seymour  Lumber  Co.  (1902)  113  Fed. 
483,  51  C.  C.  A.  1. 

Where  a  federal  court  has  no  juris- 
diction of  a  case  it  has  no  power  to 
make  any  order  in  it,  except  to  dismiss 
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it  for  want  o£  jurisdictioti.  Fisk  v. 
Union  Pac.  R.  Co.  (C.  C  1869)  Fed. 
Cas.  No.  4,827. 

41 1.  Courts  of  Diatrict  of  Coiumbia^— 

The  jurisdiction  of  the  courts  of  the 
District  of  Columbia  in  an  action 
.brought  against  a  railroad  company 
which  was  incorporated  in  a  state,  and 
whose  line  extended  through  that  state 
and  into  the  district,  does  not  depend  on 
this  section.  Baltimore  &  O.  R.  Co.  v. 
Harris-  (1870)  12  Wall.  65,  86,  20  Lt 
Ed.  354. 

412.  Power  of  equity  court  over  ad- 
miralty proceedings.— The  district  court, 
sitting  in  equity,  has  power  to  restrain 
the  enforcement  of  a  decree  made  by  the 
same  court  sitting  in  admiralty.  Dutch- 
er  V.  WoodhuU  (D.  C.  1874)  Fed.  Cas. 
No.  4,204. 

413.  Jurisdiction,      how      obtainedd— 

Under  the  law  of  Oregon  as  settled 
by  decision,  an  attachment  is  merely 
auxiliary  to  the  main  action,  and  the 
issuance  and  levy  of  an  attachment  does 
not  give  the  court  jurisdiction  to  render 
a  judgment  in  the  action  without  a 
valid  service  upon,  or  appearance  by, 
the  defendant  Johnson  v.  North  Star 
Lumber  Co.  (1913)  206  Fed.  624,  125 
C.  C.  A.  118,  affirming  decree  North 
Star  Lumber  Co.  v.  Johnson  (D.  C. 
1912)  196  Fed.  56. 

Jurisdiction  of  an  inhabitant  of  the 
district  cannot  be  acquired  by  an  at- 
tachment of  his  property.  Sadlier  v. 
Fallen  (C.  C.  1856)  Fed.  Cas.  No.  12,- 
210. 

The  federal  courts  enforce  the  rule 
that  the  court  cannot  adjudicate  direct- 
ly on  rights  of  a  person  not  actually  or 
constructively  before  it.  Hyams  v.  Old 
Dominion  Co.  <D.  C.  1913)  204  Fed. 
681,  decree  modified  (1913)  209  Fed. 
808, 126  C.  C.  A.  532. 

414.  Jurisdiction  by  consents— Where 
a  federal  court  would  not  otherwise 
have  jurisdiction,  it  cannot  acquire  it 
by  the  consent  of  the  parties.  Cutler 
V.  Rae  (1849)  7  How.  729,  731,  12  L. 
Ed.  890;  Pittsburgh,  C.  &  St.  L.  R. 
Co.  V.  Ramsey  (1874)  22  Wall.  322,  327, 
22  L.  Ed.  823;  Byers  v.  McAuley 
(1S93)  13  Sup.  Ct  906,  910,  149  U.  S. 
608,  37  L.  Ed.  867;  Minnesota  v.  North- 
em  Securities  Co.  (1904)  24  Sup.  Ct. 
598,  601,  194  U.  S.  48,  48  L.  Ed.  870 
(reversing  decree  [C.  C.  1903]  123  Fed. 
692) ;  First  Nat.  Bank  v.  Prager  (1899) 
91  Fed.  689,  34  C.  C.  A.  51;  Boby shall 
V.  Oppenheimer  (C.  C.  1824)  Fed.  Cas. 
No.  1,592;  Ketchum  v.  Farmers*  Loan 
&  Trust  Co.  (C.  C.  1845)  Fed.  Cas. 
No.  7,736;  McKim  v.  Kelsey  (C.  C. 
1851)  Fed.  Cas.  No.  8,861;  State  v. 
Tolleston  Club  of  Chicago  (C.  C.  1892) 
53  Fed.  18;  Anderson  v.  Bassman  (C. 
C.  1905)  140  Fed.  10;  Iowa  Lillooet 
Gold  Min.  Co.  v.  BUss  (C.  C.  1906) 
144  Fed.  446;  Peper  Automobile  Co. 
▼.  American  Motor  Car  Sales  Co.  (0. 


C.  1910)  180  Fed.  245;  Columbia  Dig- 
ger Co.  V.  Rector  (D.  C.  1914)  215  Fed. 
618. 

An  information  for  quo  warranto  to 
try  title  to  an  office  cannot  be  main- 
tained except  at  the  instance  of  the 
government,  and  the  consent  of  the 
parties  will  not  give  jurisdiction.  Wal- 
lace V.  Anderson  (1820)  5  Wheat.  291, 
5  L.  Ed.  91. 

The  parties  may  admit  existence  of 
facts  which  show  jurisdiction,  and  the 
courts  may  act  judicially  on  such  admis- 
sion. Pittsburgh,,  C.  &  St.  L.  R.  Co. 
V.  Ramsey  (1874)  22  Wall.  322,  327, 
22  L.  Ed.  823. 

While  parties  cannot  confer  jurisdic- 
tion on  a  federal  court  by  consent,  still 
where  the  jurisdictional  facts  are  prop- 
erly alleged,  and  thus  properly  appear 
on  the  record,  and  the  parties  pro- 
ceed to  trial  on  pleadings  which  go  to 
the  merits,  and,  particularly,  when  the 
jurisdictional  facts  are  not  subsequent- 
ly put  in  issue  by  the  defendant  nor 
seriously  denied,  the  case  ordinarily 
will  not  be  dismissed  for  want  of  juris- 
diction, where  the  proofs  do  not  create 
a  legal  certainty  that  it  is  not  within 
the  jurisdiction.  William  H.  Perry  Co. 
V.  Klosters  Aktie  Bolag  (1907)  152 
Fed.  967,  82  C.  C.  A.  321. 

Concession,  contrary  to  the  facts,  that 
parties  were  engaged  in  interstate  com- 
merce, as  alleged  in  the  complaint,  held 
not  to  give  jurisdiction  on  that  ground. 
Delaware,  L.  &  W.  R.  Co.  v.  Yurkonis 
(1915)  220  Fed.  429,  137  C.  C.  A.  23, 
affirming  judgment  Yurkonis  v.  Dela- 
ware, L.  &  W.  R.  Co.  (D.  C.  1914)  213 
Fed.  537,  appeal  dismissed  Delaware, 
L.  &  W.  R.  Co.  V.  Yurkonis  (1915)  35 
Sup.  Ct.  902,  238  U.  S.  439,  59  L.  Ed. 
1397. 

A  federal  court  has  no  jurisdiction  of 
a  personal  action  where  neither  com- 
plainant nor  defendant  is  a  citizen  or 
resident  of  the  district  unless  the  par- 
ties consent  to  the  court  exercising  ju- 
risdiction. Hultberg  v.  Anderson  (C. 
C.  1909)  170  Fed.  657. 

See,  also,  108,  349,  365,  408,  of  this 
subdivision. 

415.  Suits  coltusivoly  brought.— In  a 
suit  by  a  gas  company  against  a  city  to 
restrain  the  enforcement  of  an  ordinance 
forfeiting  its  property  and  franchises, 
where  it  appeared  that  two  of  the  three 
directors  refused  to  institute  proceed- 
ings in  the  local  courts  because  of  the 
excited  condition  of  the  public  mind,  in 
order  that  the  third,  who  was  a  non- 
resident, might  be  driven  to  a  proceed- 
ing in  his  own  name  in  the  federal 
courts,  held  a  case  of  collusive  juris- 
diction. City  of  Detroit  v.  Dean  (1882) 
106  U.  S.  537,  1  Sup.  Ct.  580,  27  L. 
Ed.  300. 

The  county  of  S.,  Cal.,  desiring  to  en- 
join a  certain  nuisance  maintained  by  a 
California  corporation,  but  being  unable 
to  sue  in  the  United  States  court, 
agreed  to  furnish  the  attorneys  for  the 
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plaintiff  and  bear  all  the  expenses  of 
the  present  suit.  The  plaintiff  was  in- 
terested in  the  result  of  the  suit  as  well 
as  the  county.  Held,  that  this  was  a 
suit  collusively  made,  and  the  United 
States  court  had  no  jurisdiction.  Cash- 
man  V.  Amador  &  S.  Canal  Co.  (1885) 
118  U.  S.  58,  6  Sup.  Ct.  926,  30  L.  Ed. 
72. 

A  suit  by  nonresident  taxpayers  on 
behalf  of  themselves  and  all  other  tax- 
payers, to  restrain  a  municipal  public 
utilities  commission  from  proceeding  to 
acquire  by  purchase  qr  otherwise  a  wa- 
terworks system,  on  the  ground  that  it 
was  an  unconstitutional  body  and  its 
expenditures  illegal,  should  not  be  dis- 
missed on  the  theory  that  complainants 
were  collusively  made  parties  in  order 
to  create  a  case  justifiable  in  the  fed- 
eral courts,  because  they  were  solicited 
to  bring  the  suit,  and  were  indemnified 
by  the  existing  waterworks  company 
against  liability  for  costs  or  counsel 
fees.  Wheeler  v.  Denver  (1913)  33 
Sup.  Ct  842,  229  U.  S.  342,  57  L.  Ed. 
1219. 

A  corporation,  being  a  citizen  of  the 
same  state  as  defendants,  and  therefore 
incapable  of  suing  in  the  federal  courts 
to  restrain  defendants  from  inducing 
its  employes  to  strike,  brought  a  suit 
for  such  relief  in  the  state  courts,  pend- 
ing which  complainants,  who  were  non- 
resident stockholders,  made  a  demand 
on  the  officers  of  (he  corporation  to 
bring  suit  in  the  federal  courts,  know- 
ing that  the  corporation  could  not  do 
so,  and  on  the  corporation's  refusal, 
themselves  filed  a  bill  for  such  relief 
in  the  federal  court.  Held,  that  such 
acts  did  not  constitute  a  compliance 
with  equity  rule  94,  relating  to  stock- 
holders' bills,  and  requiring  that  such 
suit  shall  not  be  collusive,  and  that  the 
court  had  no  jurisdiction.  Kemmerer  v. 
Haggerty  (0.  C.  1905)  139  Fed.  693. 

416.  Sham  or  fictitious  transfers^— 
See  264,  265,  367%,  above. 

417.  Motive  of  suit.— The  motive  with 
which  a  creditor  invokes  the  jurisdiction 
of  a  federal  court  is  immaterial  if  he 
has  a  justifiable  demand  and  the  req- 
uisite diversity  of  citizenship  exists. 
Blair  v.  City  of  Chicago  (1906)  26  Sup. 
Ct  427,  201  U.  S.  400,  50  L.  Ed.  801, 
reversing  decree  Govin  v.  City  of  Chi- 
cago (C.  C.  1904)  132  Fed.  848. 

418.  Jurisdiction  of  subject-matter  or 
of  the  person^— The  jurisdiction  of  the 
federal  courts  is  restricted  to  the  ter- 
ritorial limits  within  which  they  are 
placed.  Toland  v.  Sprague  (1S38)  12 
Pet.  300,  328,  9  L.  Ed.  1093;  U.  S.  v. 
Alberty  (C.  C.  1844)  Fed.  Cas.  No.  14,- 
426. 

The  district  court  in  one  state  has  no 
jurisdiction  in  personam  against  a  citi- 
zen of  another  state,  not  served  with 
process  in  the  former  state.  Wilson 
V.  Graham  (O.  O.  1821)  Fed.  Cas.  No. 
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17,804;  Cox  v.  Maddux  (1880)  72  Ind. 
206. 

The  jurisdiction  of  a  district  court  is 
coextensive  with  the  district,  notwith- 
standing any  multiplication  of  places 
at  which  courts  are  to  be  held,  or  sub- 
divisions of  the  district  Rosecrans  v. 
U.  S.  (1897)  17  Sup.  Ct  302,  304,  1G5 
U.  S.  257,  41  L.  Ed.  708. 

The  jurisdiction  of  the  person  of  a 
party  gives  a  court  of  equity  plenary 
power  in  cases  of  contract,  fraud,  or 
trust  to  compel  him  to  act  in  relation 
to  property  in  his  control  beyond  its 
territorial  jurisdiction.  Wilhite  v.  Skel- 
ton  (1906)  149  Fed.  67.  78  C-  C.  A. 
635  (reversing  judgment  [Ind.  T.  1004] 
82  S.  W.  932);  Groom  v.  Mortimer 
Land  Co.  (1912)  192  Fed.  849,  113  C. 
C.  A.  173,  writ  ©f  error  denied  (1012) 
32  Sup.  Ct  835,  225  U.  S.  700.  56  L. 
Ed.  1264. 

The  jurisdiction  of  a  district  court  is 
coextensive  with  the  territorial  area  of 
the  district,  and,  unless  limitations  are 
found  in  congressional  acts,  the  right 
to  draw  a  grand  jury  from  the  dis- 
trict as  a  whole  seems  to  be  unques- 
tionable. Clement  v.  U.  S.  (1906)  149 
Fed.  305,  308,  79  C.  C.  A.  243,  certio- 
rari denied  (1907)  27  Sup.  Ct  795,  206 
U.  S.  562,  51  L.  Ed.  1189. 

The  federal  courts  cannot  send  their 
process  into  another  district,  except 
where  specially  authorized  by  law.  Kx 
parte  Graham  (C.  C.  1818)  Fed.  Cas. 
No.  5,657. 

The  fact  that  the  subject-matter  of  a 
suit  is  situated  in  a  foreign  country 
will  not  deprive  a  court  of  equity  of  the 
United  States  of  jurisdiction  to  grant 
relief  against  fraud  with  reference  to 
such  subject-matter  by  defendants,  who 
are  within  the  court's  jurisdiction. 
Vacuum  Oil  Co.  v.  Eagle  Oil  Co.  of 
New  York  (C.  C.  1907)  154  Fed.  867, 
decree  affirmed  Eagle  Oil  Co.  of  New 
York  V.  Vacuum  Oil  Co.  (1908)  162 
Fed.  671,  89  C.  C.  A.  463,  writ  of  cer- 
tiorari denied  (1909)  29  Sup.  Ct  096, 
214  U.  S.  515,  53  L.  Ed.  1063. 

419. Common    carriers^— In    the 

absence  of  express  authority  by  act  of 
congress,  a  federal  court  has  no  juris- 
diction to  compel  the  operation  of  a 
railroad  outside  of  the  state  in  which 
the  court  sits.  People  v.  Colorado 
Cent  R.  Co.  (C.  C.  1890)  42  Fed.  638. 

420. Enforcement    of    liens^In 

foreclosing  a  mortgage  on  a  bridge  con- 
necting a  state  of  the  Union  with  a 
foreign  country,  a  federal  court  of  eq- 
uity in  such  state  has  jurisdiction  to 
foreclose  the  entire  lien,  including  that 
covering  the  franchises  and  property  ly- 
ing in  such  foreign  country.  Interna- 
tional Bridge  &  Tramway  Co.  v.  Hol- 
hind  Trust  Co.  (1897)  81  Fed.  422,  26 
C.  C.  A.  469. 

Jurisdiction  to  enforce  a  mortgage  on 
lands  purchased  by  the  United  States 
merely  to  secure  a  debt  depends  upon 
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the  locality  of  the  land.  Elliot  v.  Van 
Voorst  (C.  C.  1860)  Fed.  Cae.  No. 
4,390. 

In  the  case  of  a  mortgasre  on  a  rail- 
road running  through  sereral  states,  a 
federal  court  of  one  state  may  decree 
foreclosure  and  direct  a  sale  of  the  en- 
tire road.  Randolph  v.  Wilmington  & 
R.  R.  Co.  (C.  O.  1876)  Fed.  Cas.  No. 
11,563. 

A  federal  court  is  without  jurisdiction 
to  decree  the  foreclosure  of  a  lien  upon 
and  to  order  a  sale  of  land  which  is  sit- 
uated in  another  state.  Jones  v.  Byrne 
(C.  O.  1906)  149  Fed.  457.  decree  re- 
versed Byrne  v.  Jones  (1908)  159  Fed. 
321,  90  C.  C.  A.  101. 

While  a  court  may  not  ^x  the  lien  of 
its  decree  upon  lands  in  another  juris- 
diction and  then  order  a  sale  of  such 
lands  by  its  master  in  satisfaction  of 
that  lien,  it  may  enforce  a  contract 
lien,  as  the  execution  of  a  trust,  where 
the  parties  are  before  it,  and  it  can  en- 
force the  confirmation  of  the  title  by 
appropriate  conveyance.  Clark  v.  Iowa 
Fruit  Co.  (O.  C.  1911)  185  Fed.  604. 

421. Enforcement  of  state  laws 

or  Jodgments.— Where  a  party  may  not 
have  the  benefit  of  final  process  upon 
'the  decree  of  a  state  court  against  an 
adverse  party  because  of  the  latter*s 
residence  in  a  different  state,  the  Unit- 
ed States  district  court  has  jurisdiction 
of  a  bill  in  equity  brought  to  enforce 
such  decree.  Shields  v.  Thomas  (1855) 
18  How.  253,  15  L.  Ed.  368. 

A  federal  court  in  Kentucky  cannot 
enforce  rights  given  by  a  statute  of 
Indiana  with  respect  to  the  use  of  so 
much  of  a  bridge  across  the  Ohio  river 
as  is  situated  within  the  state  of  In- 
diana. Evansville  &  H.  Traction  Co.  v. 
Henderson  Bridge  Co.  (C.  C.  1904) 
134  Fed.  973,  judgment  affirmed  (1905) 
141  Fed.  51,  72  C.  C.  A  539. 

422. Estates     of     decedents.— A 

federal  court  may,  at  stiit  of  a  creditor, 
who  is  a  citizen  of  one  state,  subject  to 
the  payment  of  his  demand  the  property, 
both  real  and  personal,  of  a  deceased 
debtor,  who  was  a  citizen  of  another 
state,  as  such  a  proceeding  is  not  in 
rem,  but  inter  partes,  and  within  its  ju- 
risdiction. Brockett  v.  Richardson 
(1884)  61  Miss.  706. 

423.  —  Foreign  vessels.— A  public 
armed  vessel  of  a  foreign  state,  at  peace 
with  the  United  States,  is  exempt  from 
the  jurisdiction  of  its  local  tribunals 
while  enjoying  in  a  friendly  manner  the 
hospitality  of  its  waters.  The  Exchange 
V.  McFaddon  (1812)  7  Cranch,  116,  3 
li.  Ed.  287;  Walley  v.  The  Liberty 
(1838)  12  La.  98,  32  Am.  Dec.  114. 

424.  — —  Indian  country.— See,  als-o, 
post,  §§  10502,  10503,  and  notes  there- 
under. 

Process  from  a  district  court  of  Idaho 
cannot  be  served  upon  a  defendant  on 
an  Indian  reservation  in  that  territory. 


Harkness  v.  Hyde  (1878)  98  U.  S.  476, 
25  L.  Ed.  237. 

425. Injunctions^— A  bill  to  abate 

a  nuisance  was  brought  in  the  United 
States  district  court  for  the  district  of 
Iowa.  The  nuisunce  consisted  of  a 
bridge  across  the  Mississippi,  from  Iowa 
to  Illinois,  the  dividing  line  of  the  states 
being  the  middle  thread  of  the  river. 
Held,  that  the  court  had  no  jurisdiction 
to  abate  the  nuisance  on  the  Illinois 
side.  Missis-sippi  &  M.  R.  Co.  v.  Ward 
(1862)  2  Black,  485,  17  L.  Ed.  311. 

A  court  of  equity  having  jurisdiction 
of  the  parties  may  enjoin  a  continuing 
injury  to  real  property  within  its  juris- 
diction by  flooding  caused  by  the  im- 
proper construction  of  works  maintain- 
ed by  defendant  for  diverting  the  water 
of  a  river  into  a  canal,  although  such 
works  are  across  the  boundary  within 
the  republic  of  Mexico.  The  Salton  Sea 
Cases  (1909)  172  Fed.  792,  97  C.  C.  A. 
214,  writ  of  certiorari  denied  California 
Development  Co.  v.  New  Liverpool  Salt 
Co.  (1909)  30  Sup.  Ct.  405,  215  U.  S. 
603,  54  L.  Ed.  345. 

A  federal  court  of  equity  in  Ken- 
tucky held  to  have  jurisdiction  to  enjoin 
a  railroad  company  from  interfering 
with  a  telegraph  company  in  the  opera- 
tion of  its  line  over  the  railroad  com- 
pany's right  of  way  in  other  states,  as 
well  as  in  Kentucky.  Ijouisville  &  N.  R. 
C/O.  V.  Western  Union  Telegraph  Co. 
(1913)  207  Fed.  1,  124  C.  C.  A.  573, 
affirming  order  Western  Union  Tele- 
graph Co.  V.  Louisville  &  N.  R.  Co.  (D. 
C.  1913)  201  Fed.  946. 

Whether  a  court  can  enjoin  a  nui- 
sance consisting  of  odors  generated  by 
a  factory  situated  outside  the  terri- 
torial jurisdiction,  and  carried  by  the 
air  to  a  residence  within  the  jurisdic- 
tion, wl)ere  the  parties  are  properly  be- 
fore the  court,  quaere.  Keyser  v.  Coe 
(C.  C.  1871)  Fed.  Cas.  No.  7,750. 

A  federal  court  in  Florida  had  juris- 
diction to  enjoin  an  express  company 
from  transporting  liquor  illegally  b'old 
in  Georgia  in  competition  with  com- 
plainant's legal  sales  of  liquor  in  Georgia 
in  interstate  commerce  shipped  from 
complainant's  place  of  business  in  Flori- 
da. Long  V.  Southern  Express  Co.  (D. 
C.  1912)  201  Fed.  441,  decree  reversed 
Southern  Express  Co.  v.  L>ong  (1913) 
202  Fed.  462,  120  C.  C.  A  568. 

426. Receivership   proceedingSd— 

A  federal  court  of  equity  will  not  enter- 
tain jurisdiction  of  a  suit  to  wind  up  a 
corporation  or  appoiut  a  general  receiv- 
er therefor,  where  neither  the  domicile 
nor  property  of  the  corporation  are 
within  the  state  or  district  and  the  resi- 
dence of  the  stockholders  is  immaterial. 
Kirwin  v.  Boston  &  O.  Mining  Co.  (C. 
C.  1908)  171  Fed.  900. 

427. Speolflo        performance.  — 

While  a  federal  court  of  equity  may 
compel  a  conveyance  of  lands  in  an- 
other state  by   a  decree  in  personam 
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against  a  party  who  holds  the  title,  it 
has  no  jurisdiction  to  itself  transfer 
the  title  to  such  lands  by  a  sale  and 
conveyance  made  through  its  master  or 
commissioner.  Guarantee  Trust  & 
Safe-Deposit  Co.  v.  Delta  &  Pine-Land 
Co.  (1900)  104  Fed.  5,  43  C.  C.  A. 
896,  writ  of  certiorari  denied  (1901) 
21  Sup.  Ct.  919,  180  U.  S.  (536,  45  L. 
Ed.  710. 

In  a  suit  in  equity  in  the  federal 
courts  for  specific  performance  of  tele- 
graph right  of  way  contracts*  with  cer- 
tain consolidated  railroad  companies, 
the  necessary  parties  being  subject  to 
the  court*^  jurisdiction,  it  was  imma- 
terial that  a  portion  of  the  property  af- 
fected was  beyond  the  court's  territorial 
jurisdiction.  Western  Union  Telegraph 
Co.  V.  Pittsburg,  C,  C.  &  St.  L.  Ry.  Co. 
(C.  C.  1905)  137  Fed.  435. 

428.  —  Trusts-— Equity  has  power 
to  affect  the  title  to  real  estate  beyond 
its  jurisdiction  by  a  sale  and  conveyance 
thereof  by  its  master  in  suits  to  exe- 
cute trusts  to  undo  frauds  and  enforce 
contracts  whenever  it  has  jurisdiction 
of  the  persons  interested  in  the  real  es- 
tate. Byrne  v.  Jones  (1908)  159  Fed. 
321,  90  C.  C.  A.  101,  reversing  decree 
Jones  V.  Byrne  (C.  C.  1906)  149  Fed. 
457. 

In  a  case  of  asserted  fraud  or  con- 
structive trusts  created  by  operation  of 
law,  jurisdiction  does  not  depend  upon 
the  location  of  lands  affected  by  the 
decree.  Briggs  v.  French  (C.  C.  1833) 
Fed.  Cas.  No.  1,870. 

429.  Retention  and  scope  of  Juris- 
diction once  acquired*— A  court  which 
has  acquired  rightful  jurisdiction  of 
the  parties  and  subject-matter  will  re- 
tain it  for  all  purposes  within  the  gen- 
eral scope  of  the  equities  to  be  enforced. 
Ober  V.  Gallagher  (1876)  93  U.  S.  199, 
23  Jj.  Ed.  829;  Ward  v.  Todd  (1880) 
103  U.  S.  327,  26  L.  Ed.  339;  Michigan 
Railroad  Tax  Cases  (23  cases)  (C.  C. 
1905)  138  Fed.  223,  affirmed  Michigan 
Cent.  R.  Co.  v.  Powers  (1906)  26  Sup. 
Ct.  459,  201  U.  S.  245,  50  L.  Ed.  744. 

The  jurisdiction  of  the  federal  courts 
depends  upon  the  state  of  things  at  the 
time  the  action  was  brought,  and  after 
its  jurisdiction  is  vested  it  cannot  be 
ousted.  Jones  v.  Shapera  (1893)  57 
Fed.  457,  462,  6  C.  C.  A.  423;  Tug 
River  Coal  &  Salt  Co.  v.  Brigel  (1898) 
86  Fed.  818,  30  C.  C.  A.  415  (affirming 
decree  Brigel  v.  Tug  River  Coal  &  Salt 
Co.  [C.  C.  1896]  73  Fed.  13) ;  Green- 
wood V.  Rector  (C.  C.  1855)  Fed.  Cas. 
No.  5,792. 

A  federal  court,  having  obtained  ju- 
risdiction by  reason  of  the  federal  ques- 
tions set  up  by  the  bill,  may  decide  aU 
the  questions  in  the  case,  even  though  it 
decides  the  federal  questions  adversely 
to  the  party  raising  them,  or  omits  to 
decide  them,  but  decides  the  case  on 
local  questions  only.  Siler  v.  Louisville 
&  N.  R.  Co.  (1909)  29  Sup.  Ct.  451, 
213  U.  S.  175,  53  L.  Ed.  753;   Same  v. 
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Illinois  Cent  R.  Co.  (1909)  29  Sup. 
Ct.  458,  213  U.  S.  199,  53  L.  Ed.  760. 

On  application  to  enjoin  enforcement 
of  state  statute  as  unconstitutional  un- 
der Act  June  18,  1910,  f  17,  post,  i 
1243,  all  questions  local  as  well  as  fed- 
eral may  be  determined.  Louisville  &  N. 
R.  Co.  V.  Garrett  (1913)  34  Sup.  Ct. 
48,  231  U.  S.  298,  58  L.  Ed.  229,  affirm- 
ing order  Same  v.  Siler  (C.  C.  1911)  188 
Fed.  176. 

The  federal  court  has  jurisdiction  of 
all  questions  arising  in  the  course  of  the 
levy  and  collection  of  a  tax  directed  by 
it  to  be  made  by  a  municipality  to  en- 
force its  judgment  Brooks  v.  Memphis 
(C.  C.  1876)  Fed.  Cas.  No.  1,954. 

Where  a  decree  for  the  payment  of 
two  creditors  was  rendered  in  a  state 
court  against  an  insolvent  deputy  sher- 
iff and  his  sureties,  to  which  the  sheriff 
and  his  sureties  were  parties,  and  non- 
resident representatives  of  one  creditor 
sued  in  the  federal  court  and  estab- 
lished the  debt  against  the  sheriff's 
surety,  the  federal  court  might  enter- 
tain his  petition,  pending  the  cause, 
against  a  solvent  surety  of  the  deputy 
for  reimbursement,  notwithstanding 
both  petitioner  and  respondent  were  res- 
idents of  the  same  state.  Howards  v. 
Selden  (C  C.  1880)  5  Fed.  465,  473.     ' 

Where  federal  jurisdiction  attaches 
at  law,  it  attaches  for  some  purpos'e  in 
equity,  and  vice  versa.  W^helan  v.  En- 
terprise Transp.  Co.  (C.  C.  1908)  164 
Fed.  95. 

A  federal  court  by  entertaining  juris- 
diction of  a  suit  against  an  administra- 
tor, cannot  draw  to  itself  power  to  de- 
termine all  claims'  against  the  estate. 
American  Baptist  Home  Mission  Society 
v.  Stewart  (C.  C.  1911)  192  Fed.  976. 

Where  federal  jurisdiction  has  been 
properly  invoked  in  a  suit  involving  a 
federal  question,  the  court  will  retain 
the  case  and  administer  complete  relief 
on  other  grounds,  though  the  state 
courts  may  afford  an  adequate  remedy. 
Portland  Ry.,  Light  &  Power  Co.  v. 
City  of  PorUand  (D.  C.  1914)  210  Fed. 
667. 

After  jurisdiction  on  the  ground  of  di- 
verse citizenship  attached  to  a  wife's 
suit  for  an  accounting  and  for  a  division 
of  community  property,  the  court  was 
bound  to  consider  all  issues  properly 
presented  and  thereafter  render  a  judg- 
ment and  decree.  Johnson  v.  Johnson 
(D.  C.  1915)  225  Fed.  413. 

Retention  of  jurisdiction  by  courts  of 
equity  and  of  admiralty,  see  notes  un- 
der f  1536,  post 

430.  Ancillary  and  incidental  Jurisdic- 
tion.—The  federal  court  cannot  take 
jurisdiction  of  a  bill  in  equity  between 
citizens  of  the  same  state,  which  does 
not  disclose  a  cause  of  action  of  federal 
cognizance,  on  the  ground  that  it  is 
ancillary  to  a  previous  litigation,  where 
the  parties  and  the  subject-matter  are 
not  the  same.  Christmas  v.  Russell 
(1871)  14  Wall.  69,  20  L.  Ed.  762. 

Diversity  of  citizenship  between  the 
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parties*  is  not  necessary  to  the  jurisdic- 
tion of  the  court  of  the  United  States 
in  an  ancillary  action  to  enforce  the  pay- 
ment of  a  judgment  of  that  court  out 
of  a  fund  which  by  such  judgment  was 
made  liable  for  its  payment  (Xty  of 
New  Orleans  v.  Fisher  (1901)  21  Sup. 
Ct  347,  180  U.  S.  185,  45  L.  Ed.  485, 
modifying  decree  (1809)  91  Fed.  674,  34 
C.  C.  A.  16. 

While  property  is  held  in  the  posses- 
sion of  a  federal  court,  and  thereby 
withdrawn  from  the  jurisdiction  of  state 
courts,  such  federal  court  hasr  jurisdic- 
tion to  entertain  a  suit  in  relation  to 
such  property,  without  regard  to  the 
citizenship  of  parties.  Gompton  y.  Jes- 
up  (1895)  68  Fed.  263,  15  O.  C.  A.  397, 
certified  and  determined  (1897)  17  Sup. 
Ct.  795,  167  U.  S.  1,  42  L.  Ed.  55. 

Where  a  railroad  foreclosure  suit  is 
pending  in  a  United  States  court  in  one 
district,  as  ancillary  to  a  similar  suit 
in  another,  the  former  court  should  not 
remit  to  the  court  of  primary  jurisdic- 
tion an  incidental  motion  relating  to 
transactions  which  took  place  within 
its  own  district,  and  to  other  related  liti- 
gations arising  there,  and  of  which  it 
had  already  taken  jurisdiction.  Jones  v. 
Central  Trust  Co.  (1896)  78  Fed.  568, 
19  C.  C.  A.  569. 

A  bill  in  a  federal  court  between  dt- 
isens  of  the  same  state,  and  of  which 
the  court  has  jurisdiction  only  by  rea8t>n 
of  its  ancillary  character,  cannot  be  re- 
tained after  the  suit  on  which  it  is  de- 
pendent has  been  dismissed.  Cabaniss 
V.  Reco  Min.  Co.  (1902)  116  Fed.  318, 
54  C.  C.  A.  190. 

A  dependent  suit  cannot  be  main- 
tained to  adjudicate  the  claims  of  those 
who  were  not  parties  to,  or  in  privity 
with  the  original  suit,  except  in  the 
case  of  those  who  claim  an  interest  in 
the  property  in  the  custody  of  the  court, 
and  with  this  exception  the  claims*  of 
those  who  are  not  parties  to  the  orig- 
inal suit,  which  accrued  before  its  com- 
mencement, may  be  adjudicated  in  the 
original  suit  only  to  the  jurisdiction  of 
which  diversity  of  citizenship  or  a  fed- 
eral question,  is  indispensable.  Camp- 
bell V.  Golden  Cycle  Min.  Co.  (1905) 
141  Fed.  610,  73  C.  C.  A.  260. 

In  order  that  the  federal  court  may 
have  jurisdiction  of  a  dependent  suit, 
a  dependent  caus'e  of  action  is  indis- 
pensable, although  after  jurisdiction  is 
acquired  by  means  of  such  a  cause,  the 
court  may  determine  in  a  proper  case 
the  entire  controversy  between  the  par- 
ties relating  to  its  subject-matter.    Id. 

An  ancillary  suit  defined,  and  the  ju- 
risdiction of  the  same  by  a  federal 
court  held  dependent  on  its  jurisdiction 
of  the  prior  suit.  Ferguson  v.  Omaha  & 
S.  W.  R.  Co.  (C.  C.  A.  1915)  227  Fed. 
513. 

While  a  bill  to  obtain  the  benefit  of  a 
depending  suit  by  a  party  who  acquired 
the  plaintiflTs  title  by  transfer  from 
them  pendente  lite  may  be  technically 
and  to  some  extent  an  original  bill,  it  is 
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essentially  supplemeivtary.  Such  bill  is 
not,  in  a  proper  sense,  the  commence- 
ment of  an  original  suit,  but  is*  rather 
the  mere  continuation  of  the  former 
suit  BliUer  v.  Rogers  (C.  C.  1886)  29 
Fed.  401. 

Where  an  action  has  been  removed 
from  the  state  court  to  the  federal  court 
on  the  ground  of  local  prejudice,  a  bill 
for  reformation  on  the  equity  side  of 
the  court  is  properly  filed  in  the  federal 
court,  as  it  is  auxiliary  to  the  first  ac- 
tion, even  though  the  parties  may  not 
be  entitied  to  bring  an  action  in  the  first 
instance  in  the  federal  court  on  the 
ground  of  diverse  citizenship.  Ros'en- 
baum  V.  Council  Bluffs  Ins.  Co.  (C.  C. 
1889)  37  Fed.  724,  3  L.  R.  A.  189. 

A  federal  court  has  no  jurisdiction, 
on  an  intervening  petition,  to  render  a 
general  judgment  which  it  would  have 
no  jurisdiction  to  render  in  an  inde- 
pendent suit.  Clyde  v.  Richmond  &  D. 
R.  Co.  (C.  C.  1894)  65  Fed.  336. 

The  dependence  of  an  ancillaiy  upon 
an  original  suit  for  purposes  of  juris- 
diction does  not  throw  both  suits'  into 
hotchpot,  and  dispense  with  the  ordinary 
rules  of  pleading  and  practice  as  to  par- 
ties proper  and  necessary  to  each  cause 
of  action.  Parties  to  the  original  bill 
are  not  thereby  made  parties  to  the  de- 
pendent bill,  nor  have  they  any  more 
right  to  intervene  in  the  dependent 
cause  than  if  the  court  had  independent 
jurisdiction  thereof.  And  the  dependent 
caus'e  is  proceeded  in  without  regard  to 
the  pleading  or  course  of  the  principal 
suit.  Continental  Trust  Co.  v.  Toledo, 
St.  L.  &  K.  C.  R.  Co.  (C.  C.  1897)  82 
Fed.  642. 

A  railroad  company  leased  its  line  to 
another  company,  the  rental  to  be  paid 
directly  to  its  stockholders  in  the  nature 
of  dividends.  In  a  subsequent  litigation 
in  a  federal  court  a  receiver  was  ap- 
pointed, who  took  posses-sion  and  oper- 
ated the  leased  line,  but  paid  no  rental. 
The  lessor  intervened  and  became  a 
party,  and  by  a  compromise  settiement 
it  was  agreed  that  the  lessor  should 
receive  the  net  earnings  under  the  re- 
ceivership, and  that  the  reorganized 
company  should  pay  it  a  further  sum 
and  take  a  renewal  lease.  Such  agree- 
ment was  ratified  by  the  court,  and  the 
lessor  company  distributed  a  portion 
of  the  fund  as  a  dividend  to  its  stock- 
holders, and  used  a-  portion  for  other 
purposes.  The  dividend  was  accepted 
b^  the  stockholders,  a  majority  of  whom 
at  a  meeting  ratified  the  company's  ac- 
tion. Five  years  afterwards  certain  of 
the  stockholders  filed  a  bill  of  inter- 
vention in  a  suit  against  the  company 
and  the  reorganized  lessee  company,  al- 
leging that  the  entire  fund  received 
under  the  settlement  was  for  rental,  and 
was  the  property  of  the  stockholders, 
and  not  of  the  corporation,  which  mere- 
ly took  it  in  trust;  and  the  bill  prayed 
that  the  company  be  required  to  dis- 
tribute the  remainder  of  such  fund  to 
them.     Held,     that     the     intervention 
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should  be  dismissed  as  to  the  lessor 
company,  as  the  interveners  were  rep- 
resented in  the  original  litigation  by 
the  company  without  objection  and 
their  rights  as  against  all  other  parties 
to  the  suit  fully  determined,  and  the 
questions  sought  to  be  raised,  having 
arisen  out  of  dealings  between  the  com- 
pany and  its  stockholders  after  the 
litigation  was  closed,  fio  far* as  such 
company  was  concerned,  were  not  prop- 
erly within  the  ancillary  jurisdiction  of 
the  court  Central  R.  &  Banking  Co. 
of  Georgia  v.  Farmers'  Loan  &  Trust 
Co.  (C.  C.  1901)  112  Fed.  81,  decree 
affirmed  (1902)  114  Fed.  263,  52  C.  C. 
A.  149,  affirming  decree  (C.  C.  1901) 
116  Fed.  700,  which  is  affirmed  Same 
V.  Farmers'  Loan  &  Trust  Co.,  of  New 
York  (1903)  125  Fed.  1001,  60  C.  C. 
A.  400. 

431.  ^— *  Actions  on  bonds.— Under 
the  practice  of  the  Louisiana  courts  and 
the  federal  court  for  that  district,  the 
proceeding  by  rule  to  show  cause,  in  an 
attachment  against  a  surety  upon  a 
forthcoming  bond  given  to  obtain  a  re- 
lease of  property  attached,  is  merely  in- 
cidental to  the  original  suit;  and  juris- 
diction, having  once  attached,  will  not 
ceas'e  because  the  parties  to  .  the  rule 
are  citizens  of  the  same  state.  Reilly 
V.  Golding  (1869)  10  Wall.  56,  19  h. 
Ed.  858. 

On  the  expiration  of  a  stay  bond  the 
lands  of  the  surety  were  sold  to  satis- 
fy the  judgment,  as  allowed  by  the  Ne- 
braska statute,  but,  in  view  of  a  threat- 
ened appeal  by  the  surety,  the  judg- 
ment creditor  was  required,  as  a  pre- 
requisite to  obtaining  the  money,  to  give 
a  bond  conditioned  for  repayment  there- 
of "in  case  the  order  confirming  the  sale 
is  reversed  by  the  supreme  court  of  the 
United  States."  No  appeal,  however, 
was  taken,  but  the  purchaser  of  the  land 
brought  ejectment  to  recover  it  of  the 
stay  bondsman,  and  the  supreme  court 
of  the  United  States  held  that  the  Ne- 
braska statute  did  not  apply,  and  the 
sale  was  void.  Thereupon  the  court  or- 
dered the  judgment  creditor  to  repay 
the  money  into  court,  and  assigned  the 
redelivery  bond  to  the  purchaser  of  the 
land.  The  order  was  not  complied  with, 
and  thereafter  the  purchaser  filed  a 
petition  on  the  bond  in  the  same  court. 
Held,  that  this  proceeding  was'  merely 
auxiliary  to  the  former  suit,  and  the 
federal  court  had  jurisdiction,  irrespec- 
tive of  the  citizenship  of  the  parties  or 
the  amount  in  controversy.  Lamb  v. 
Ewing  (1893)  54  Fed.  269,  4  C.  C.  A. 
320. 

A  federal  court  held  to  have  ancillary 
jurisdiction  of  an  action  on  a  bond 
which  it  had  required  to  be  given  in  a 
pending  suit,  regardless  of  the  residence 
of  the  parties.  Mi&'sissippi  Valley  Fuel 
Co.  V.  Watson  Coal  Co.  (1912)  202 
Fed.  122,  120  C.  C.  A.  276. 

Suit  on  a  bond  on  appeal  in  suit  in 
federal  court  is  not  an  original  suit, 
and   jurisdiction    of   the    original    suit 
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gives  jurisdiction.  American  Surety  Co. 
of  New  York  v.  Shultz  (1915)  223  Fed. 
280,  138  C.  Q.  A.  522. 

An  action  on  an  attachment  bond  ex- 
ecuted in  a  suit  pending  in  a  federal 
court  is  ancillary  to  the  action  in  which 
the  bond  was  given,  and  may  be  main- 
tained in  the  same  court,  without  re- 
gard to  the  citizenship  of  the  parties  ar 
the  amount  involved.  Files  v.  Davis  (C. 
C.  1902)   118  Fed.  465. 

432. Adjudication  of  claims  upon 

property  In  the  custody  of  the  courts— 
A  bill  in  equity  dependent  upon  a  for- 
mer action  of  which  the  federal  court 
had  jurisdiction  may  be  maintained  in 
a  national  court,'  in  the  absence  of  di- 
versity of  citizenship  and  of  a  federal 
question  to  enforce  or  obtain  an  adjudi- 
cation of  liens  upon  or  claims  to  prop- 
erty in  the  custody  of  the  court  in  the 
original  suit  Brun  v.  Mann  (1906) 
151  Fed.  145,  80  C.  C.  A.  513,  12  U 
R.  A.  (N.  S.)  154;  Ix)y  v.  Alston  (190e> 
172  Fed.  90,  96  C.  C.  A.  578. 

A  court  of  equity,  which  has  under- 
taken to  administer  the  estate  of  an  in- 
solvent corporation,  and  has  taken  pos- 
session of  all  its  property  through  a 
receiver,  may,  in  its  discretion,  reserve 
to  itself  the  determination  of  aU  claims 
of  or  against  the  receiver,  and  the  ju- 
risdiction of  a  federal  court  in  such  a 
case  to  entertain  a  suit  by  its  own  re- 
ceiver for  the  enforcement  of  a  claim 
is  not  dependent  on  the  citizenstiip  of 
the  parties,  or  the  amount  in  contro- 
versy. Bowman  v.  Harris  (0.  C.  1889) 
95  Fed.  917. 

433.  _  Bill  of  revivor.— A  bill  of  re- 
vivor is  a  mere  continuation  of  the 
original  suit,  and,  where  the  jurisdic- 
tion of  a  federal  court  has  attached  be- 
cause of  the  different  citizenship  of 
plaintiff  and  defendant,  it  cannot  be  de- 
vested by  the  death  of  the  nonresident 
defendant,  although  his  executor, 
against  whom  the  suit  is  revived,  is  a 
citizen  of  the  same  state  as  plaintiff. 
Hone  V.  DUlon  (C.  C.  1886)  29  Fed. 
465. 

434.  —^  Collection  of  assets  by  ro- 
celver.— A  federal  court  which  has  ap- 
pointed a  receiver  for  an  insolvent 
building  and  loan  association  in  a  suit 
to  wind  up  its  affairs,  has  jurisdiction 
of  a  suit  brought  by  him  to  collect  from 
a  borrowing  stockholder  and  to  fore- 
close a  mortgage  securing  the  loan,  re- 
gardless of  the  citizenship  or  residence 
of  the  defendants,  or  the  fact  that  the 
mortgaged  property  is  situated  in  an- 
other district  Gunby  v.  Armstrong 
(1904)  133  Fed.  417,  66  C.  C.  A.  627; 
Bottom  V.  National  Ry.  Building  & 
Loan  Ass'n  (C.  C.  1901)  123  Fed.  744; 
Cooper  V.  Newton  (C.  C.  1908)  160  Fed. 
190. 

The  federal  court  has  jurisdiction  in 
a  general  creditors'  suit  properly  pend- 
ing therein,  for  the  collection  and  dis- 
tribution of  the  assets  of  an  insolvent 
corporation,  to  hear  and  determine  an 
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ancillary  suit  mstitnted  in  the  same 
cause  by  its  receiver,  in  accordance 
with  its  order,  against  debtors  of  sach 
corporation,  so  far  as  in  said  suit  the 
receiver  claims  the  right  to  recover 
from  any  one  debtor  a  sum  not  exceed- 
ing the  jurisdictional  amount.  White  ▼. 
Ewing  (1805)  159  U.  S.  36,  15  Sup.  Ct 
1018,  40  L.  Ed.  67. 

The  fact  that  the  federal  court  has 
possession  of  all  the  assets  of  an  in- 
solvent corporation,  for  the  purpose. of 
winding  up  its  affairs,  in  a  suit  pending 
in  such  court,  gives  it  jurisdiction  to 
entertain  a  petition,  ancillary  to  such 
suit,  against  a  debtor  of  the  corpora- 
tion, to  ascertain  and  enforce  payment 
of  his  debt,  without  regard  to  the  citi- 
zenship of  the  parties  or  the  amount  in 
controversy.  Peck  v.  Elliott  (1897)  79 
Fed.  10,  24  C.  C.  A.  425,  38  L.  IL  A. 
616,  reversing  decree  Ross-Meehan 
Brake  Shoe  Foundry  Co.  v.  Southern 
Malleable  Iron  Co.  (C.  C.  1896)  72  Fed. 
967. 

Where  a  federal  court,  by  its  receiv- 
er, has  possession  of  all  the  property  of 
a  railroad  company  for  the  purpose  of 
administering  it  as  the  property  of  an 
insolvent  corporation  in  a  suit  brought 
by  general  creditors,  such  possession 
draws  to  that  court,  as  auxiliary,  all 
suits  and  proceedings  with  respect  to 
the  property,  and  it  has  jurisdiction  of 
proceedings  to  foreclose  a  mortgage, 
without  regard  to  the  citizenship  of  the 
parties,  whether  such  proceedings  are 
by  cross  bill,  or  intervening  petition  in 
the  pending  suit,  or  by  an  original  bill. 
Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Conti- 
nental Trust  Co.  (1899)  95  Fed.  497,  36 
C.  C.  A.  155,  certiorari  denied  (1900) 
20  Sup.  Ct  383,  176  U.  S.  219,  44  L. 
Ed.  442,  modifying  decree  Continental 
Trust  Co.  V.  Toledo,  St  L.  &  K.  C.  R. 
Co.  (C.  C.  1898)  86  Fed.  929. 

Under  a  state  law  which  makes  stock- 
holders in  banks  and  trust  companies 
"individually  responsible,  equally  and 
ratably,  and  not  one  for  the  other,  for 
all  contracts  and  liabilities  of  such  cor- 
poration to  the  extent  of  the  amount  of 
their  stock  at  par  value  in  addition  to 
the  amount  of  such  stock,"  the  amount 
to  be  recovered  on  account  of  the  lia- 
bility of  the  stockholders  of  such  a  cor- 
poration being  sought  to  be  administer- 
ed in  equity  in  a  suit  brought  in  behalf 
of  all  creditors  against  all  stockholders 
who  are  within  the  jurisdiction,  and 
where  the  amounts  due  from  the  corpo- 
ration to  complainants  are  of  the  requi- 
site jurisdictional  amount,  and  the 
amounts  due  from  some  of  the  defend- 
ants exceed  such  6um,  and  the  requi- 
site diversity  of  citizenship  exists,  such 
suit  may  be  brought  in  a  federal  court, 
and  such  court,  having  acquired  juris- 
diction generally  to  administer  the 
trust,  riiay,  as  anciUary  to  such  juris- 
diction, decree  against  a  stockholder, 
either  under  an  ancillary  bill  or  in  the 
original  case.  Robertson  v.  Conway 
a911)  188  Fed.  679,  110  O.  C.  A.  377. 


Where  a  federal  court  has  acquired 
jurisdiction  of  a  cause,  a  supplementary 
proceeding  may  be  maintained  therein 
without  regard  to  the  citizenship  of  the 
parties,  and  therefore,  pending  a  suit  in 
equity  brought  by  assignees  in  bank- 
ruptcy to  set  aside  a  conveyance  alleg- 
ed to  have  been  made  by  the  bankrupt 
in  fraud  of  creditors,  a  creditor  to 
whom  the  assignees  have,  under  order 
of  court,  conveyed  the  bankrupt's  title, 
may  file  a  bill  in  the  cause  in  the  na- 
ture of  a  supplemental  bill,  although  a 
citizen  of  the  same  state  as  defendants. 
Miller  v.  Rogers  (C.  C.  1886)  29  Fed. 
401. 

A  suit  in  equity,  brought  by  the  re- 
ceiver of  an  insolvent  corporation,  ap- 
pointed by  a  federal  court,  against  the 
subscribers  to  the  stock  of  the  corpora- 
tion, to  collect  the  balances  due  on 
their  subscriptions,  is  within  the  juris- 
diction of  such  federal  court  in  equity, 
as  an  ancillary  suit,  without  regard  to 
the  citizenship  of  the  parties,  or  the 
adequacy  of  the  remedy  at -law.  Baus- 
man  v.  Denny  (C.  C.  1898)  73  Fed.  69. 

When  a  federal  court  has  obtained  ju- 
risdiction over  a  corporation  by  the  fil- 
ing of  a  creditors'  bill  and  the  appoint- 
ment of  a  receiver,  a  suit  by  the  receiv- 
er for  the  collection  of  assets  is  cog- 
nizable in  such  court,  regardless  of  cit- 
izenship or  the  amount  in  controversy. 
Alexander  v.  Southern  Home  Building 
&  Loan  Ass'n  (C.  C.  1903)  120  Fed. 
963. 

Where  a  federal  court  has  appointed 
a  receiver  for  an  insolvent  corporation, 
a  suit  brought  by  such  receiver  for  the 
collection  of  an  assessment  made  by 
the  court  on  stockholders  of  the  cor- 
poration to  pay  its  debts  is  ancillary 
to  the  main  suit,  and  is  cognizable<,by  a 
federal  court,  regardless  of  the  citizen- 
ship of  the  parties  or  the  amount  in 
controversy.  Brown  v.  AUebach  (C.  C. 
1907)  156  Fed.  697. 

Independently  of  diverse  citizenship, 
amount  involved,  or  federal  question, 
a  federal  court  has  jurisdiction  of  a 
proceeding  by  its  receiver  to  collect  a 
claim;  the  proceeding  being  ancillary. 
J.  Elwood  Lee  Co.  v.  Grace  Hospital 
(D.  C.  1913)  206  Fed.  994. 

435.  _.  Conservation  of  property  In 
hands  of  recelverd— Where  the  property 
is  within  the  jurisdiction  of  the  federal 
court,  and  has  been  taken  into  its  cus- 
tody by  the  appointment  of  a  receiver, 
its  jurisdiction  to  protect  it  from  in- 
terference by  such  state  officer  is  inde-^ 
pendent  of  the  amount  involved,  the  cit-' 
izenship  of  the  parties,  or  of  the  ex- 
istence of  any  new  ground  of  equitable 
jurisdiction.  Ex  parte  Tyler  (1893) 
149  U.  S.  164,  13  Sup.  Ct  785,  37  L. 
Ed.  689;  Id.  (1893)  149  U.  S.  191,  13 
Sup.  Ct  793,  37  L.  Ed.  689. 

A  federal  court  which  has  possession 
of  property  by  receivers,  and  is  engaged 
in  administering  the  trusts  pertaining 
to  it,  must  take  jurisdiction  of  any 
claim  by  any  one  whose  interests  would 
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be  injuriously  affected  by  the  action  of 
the  court  in  dealing  with  the  property 
and  administering  the  trust.  Blake  y. 
Pine  Mountain  Iron  &  Coal  Co.  (1896) 
76  Fed.  624,  22  C.  C.  A.  430. 

Where  a  federal  court,  by  its  receiy- 
er,  has  possession  of  all  the  property 
of  a  railroad  company  for  the  purpose 
of  administering  it  as  the  property  of 
an  insolvent  corporation*  in  a  suit 
brought  by  general  creditors,  such  pos- 
session draws  to  that  court,  as  auxilia- 
ry, all  suits  and  proceedings  with  re- 
spect to  the  property,  and  it  has  juris- 
diction of  proceedings  to  foreclose  a 
mortgage,  without  regard  to  the  citi- 
zenship of  the  parties,  whether  such 
proceedings  are  by  cross  bill,  or  inter- 
vening petition  in  the  pending  suit,  or 
by  an  original  bill.  Toledo,  St.  L.  &, 
K.  C.  R.  Co.  V.  Continental  Trust  Co. 
(1899)  95  Fed.  497,  36  C.  C.  A.  155, 
certiorari  denied  (1900)  20  Sup.  Ct 
383,  176  U.  S.  219,  44  L.  Ed.  442, 
modifying  decree  Continental  Trust  Co. 
V.  Toledo,  St.  L.  &  K.  C.  R.  Co.  (C.  C. 
1898)  86  Fed.  929. 

The  will  of  a  testator  was  probated 
in  Chicago  as  his  place  of  domicile  and 
a  general  executor  appointed.  Dece- 
dent owned  property  in  New  York  City 
of  the  value  of  perhaps  $3,000,000,  in- 
cluding a  valuable  residence  and  art 
collection,  but  the  executor  took  no 
steps  for  ancillary  administration  there 
for  three  years,  and  in  the  meantime 
the  property  there  was  in  possession 
of  the  widow,  who  asserted  an  adverse  . 
claim  to  a  large  part  of  it.  The  art 
collection  was  given  no  care,  and  taxes 
amounting  to  $200,000,  were  unpaid, 
and  a  mortgage  on  a  part  of  the  real 
estate  was  being  foreclosed  for  non- 
payment of  interest.  When  the  execu- 
tor applied  for  appointment  as  ancillary 
administrator,  his  application  was  eon- 
tested  by  the  widow,  who  procured  an 
injunction  in  Chicago  restraining  him 
from  proceeding  therewith.  The  estate 
was  largely  indebted,  and  a  foreign 
creditor  whose  claim  for  a  large  amount 
had  been  allowed  filed  a  bill  in  equity 
in  the  federal  court  in  New  York  on 
behalf  of  itself  and  all  other  creditors, 
praying  the  appointment  of  a  receiver, 
that  the  court  administer  the  property 
there,  and  for  general  relief.  Held  that, 
while  the  court  was  without  jurisdiction 
to  grant  all  the  relief  prayed  for,  it 
had  and  properly  exercised  jurisdiction 
to  take  charge  of  and  preserve  the 
property  by  its  receiver.  Underground 
Electric  Rys.  of  London  v.  Owsley 
(1909)  176  Fed.  26,  99  C.  C.  A.  500,  af- 
firming orde.-  (C.  C.  1909)  169  Fed.  671. 

Where  a  federal  court  of  equity,  in  a 
suit  for  the  partition  of  lands,  has  ap- 
pointed a  receiver  for  such  lands,  he 
may,  by  leave  of  the  court,  file  a  bill 
in  equity  to  protect  his  possession,  and 
to  require  the  defendants,  as  authoriz- 
ed by  a  state  statute,  to  set  up  for  ad- 
judication an  adverse  claim  made  by 
them,  alleged  to  constitute  a  doud  on 
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the  complainant's  title,  which  will  seri- 
ously interfere  with  any  partition  that 
may  be  ordered  by  the  court;  and  such 
bill,  being  ancillary  to  the  original  suit, 
is  within  the  jurisdiction  of  the  court, 
regardless  of  the  citizenship  of  the  par-, 
ties.  Connor  v.  Alligator  Lumber  Co. 
(C.  C.  1S99)  98  Fed.  155. 

A  federal  court  which  has  appointed 
ancillary  receivers  for  the  property  of 
a  corporation  within  its  jurisdiction  has 
jurisdiction  of  a  suit  by  such  receivers 
in  their  own  name  to  protect  the  busi- 
ness carried  on  by  them  from  injury  by 
unfair  competition,  also  carried  on  with- 
in the  state,  without  regard  to  the  citi- 
zenship of  the  parties.  Brookfield  y. 
Hecker  (C.  C.  1902)  118  Fed.  942. 

Where  a  federal  court  had  acquired 
jurisdiction  of  the  assets  of  a  street 
railway  company  operating  the  same 
through  a  receiver  for  the  benefit  of 
creditors,  it  had  ancillary  jurisdiction 
of  a  petition  by  the  receiver  to  restrain 
a  competing  street  railway  company 
from  maintaining  gates  across  a  certain 
highway,  the  effect  of  which  would  be 
to  practically  destroy  the  value  of  the 
property  in  the  hands  of  the  receiver. 
Hampton  Roads  Ry.  &  Electric  Ck>.  ▼. 
Newport  News  &  O.  P.  Ry.  &  Electric 
Co.  (C.  C.  1904)  131  Fed.  534. 

A  federal  court,  which  was  adminis- 
tering the  estate  of  an  insolvent  cor- 
poration, including  standing  timber* 
held  to  have  ancillary  jurisdiction  of  a 
suit  by  its  receivers  to  enjoin  the  cat- 
ting of  timber  by  others,  regardless  of 
the  citizenship  of  the  parties.  Knox  & 
Lewis  V.  Alwood  (D.  O.  1915)  228  Fed. 
753. 

See,  also,  253,  ante,  this  subdivision. 

436.  Cros8*bills.— Where  a  cross- 
bill is  filed  to  enforce  a  judgment  in  a 
United  States  court,  and  which  could 
not  be  filed  in  any  other  court,  the  pro- 
ceeding is  only  ancillary  to  the  original 
suit;  and,  in  such  case,  the  jurisdiction 
of  the  court  is  not  ousted  by  the  fact 
that  the  plaintiff  and  defendant  corpo- 
rations are  both  of  the  same  state. 
Milwaukee  &  M.  R.  Co.  v.  Chamberlain 
(1867)  6  Wall.  748,  18  L.  Ed.  859. 

When  the  federal  court  obtains  juris- 
diction of  a  suit  to  foreclose  a  mort- 
gage involving  more  than  the  jurisdic- 
tional amount  by  reason  of  diverse  citi- 
zenship, it  has  jurisdiction  to  determine 
the  priority  of  all  liens  upon  the  prem- 
ises set  up  by  cross-bill,  regardless  of 
the  amounts  claimed;  and,  as  the  juris- 
diction of  the  circuit  court  of  appeals  is 
not  limited  to  any  amount,  it  may  en- 
tertain an  appeal  from  a  decree  of  the 
circuit  court  on  such  a  cross-bill,  re- 
fusing to  recognize  a  lien  for  less  than 
the  jurisdictional  amount.  Courtney  v. 
Insurance  Co.  of  North  America  (1892) 
49  Fed.  309,  1  C.  C.  A.  249. 

A  bill  in  equity  was  filed  in  a  federal 
court  to  set  aside  deeds  to  certain  lands, 
both  the  grantor  and  grantees  in  such 
deeds    being    made    defendants.      Such 
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grantees  filed  a  cross-bill  against  the 
grantor  codefendant  to  recover  pur- 
chase money  paid  him  for  the  land,  and 
for  the  cancellation  of  notes  given  for 
deferred  payments  in  case  the  convey- 
ances should  be  held  invalid.  Subse- 
quently a  decree  was  entered  by  con- 
sent of  such  grantees,  to  which  their 
codefendant  did  not  object,  granting  to 
complainant  the  relief  prayed  for,  but. 
retaining  the  case  for  determination  of 
the  matters  arising  on  the  cross-bill. 
Issue  was  joined  thereon,  and  after  a 
hearing  a  decree  was  entered  in  favor 
of  the  complainants  therein.  Held,  that 
the  qross-bill  was  ancillary  to  the  origi- 
nal suit,  growing  directly  out  of  the 
matters  involved  therein,  and  was  with- 
in the  jurisdiction  of  the  court,  without 
regard  to  the  citizenship  of  the  parties 
thereto,  and  that  the  entry  of  the  decree 
on  the  original  bill  did  not  deprive  the 
court  of  jurisdiction  to  retain  and  try 
the  issues  on  the  cross-bill.  Craig  v. 
Dorr  (1906)  145  Fed.  307,  76  C.  C.  A. 
659. 

Where  a  court  of  the  United  States 
has  jurisdiction  of  a  suit  to  foreclose 
a  chattel  mortgage,  it  may  entertain  a 
cross  bill  in  such  suit,  filed  by  a  party 
who  intervenes  and  claims  to  be  the 
owner  of  a  part  of  the  property,  al- 
though such  party,  because  his  dtizen- 
ship  is  the  same  as  that  of  defendant, 
could  not  have  originated  the  suit  Os- 
borne &  Co.  V.  Barge  (C.  C.  1887)  30 
Fed.  805. 

When  a  federal  court  has  jurisdiction 
of  a  suit  on  the  facts  alleged  in  the  bill, 
both  as  to  the  subject-matter  and  the 
parties,  it  may  take  jurisdiction  of  all 
ancillary  or  cross -bills  without  regard 
to  the  citizenship  of  the  adversary  par- 
ties to  the  dependent  bills.  First  Nat. 
Bank  v.  Salem  Capital  Flour  MiUs  Co. 
(C.  C.  1887)  31  Fed.  580;  Everett  v. 
Independent  School  Dist.  of  Bock  Rap- 
ids (C.  C.  1000)  102  Fed.  529. 

A  federal  court,  in  a  suit  in  equity  be- 
tween citizens  of  different  states,  based 
on  a  judgment  at  law  in  favor  of  the 
complainant  and  against  one  of  the  de- 
fendants, is  not  ousted  of  its  jurisdic- 
tion to  proceed  and  determine  issues 
joined  therein  between  co-defendants  by 
the  fact  that  such  judgment  is  discharg- 
ed after  the  commencement  of  the  suit, 
although  it  would  not  have  had  juris- 
diction of  an  original  suit,  between  such 
co-defendants,  because  they  are  citizens 
of  the  same  state.  Ritchie  v.  Burke 
(C.  C.  1901)  109  Fed.  16. 

In  a  suit  in  a  federal  court  of  equity 
to  establish  and  protect  rights  in  the 
waters  of  a  stream  against  other  sepa- 
rate appropriators  of  water  from  the 
same  stream,  all  of  whom  are  citizens 
of  different  states  from  complainant, 
the  court  may  entertain  cross-biUs  by 
any  or  all  of  the  several  defendants  set- 
ting up  priority  of  right  as  against 
complainant  or  their  codefendants,  since 
they  relate  to  the  subject  of  the  origi- 
nal Buit,   which  is   the   water   of   the 


stream,  and,  being  ancillary  to  the  origi- 
nal suit,  the  court  has  jurisdiction  to 
determine  the  issues  raised  thereby 
without  regard  to  the  citizenship  of  the 
parties  thereto.  Ames  Realty  Co.  v. 
Big  Indian  Min.  Co.  (C.  C.  1906)  146 
Fed.  106;  Miller  &  Lux  v,  Rickey  <C. 
C.  1906)  146  Fed.  574,  decree  affirmed 
Rickey  Land  &  Cattle  Co.  v.  Miller  & 
Lux  (1906)  152  Fed.  11,  81  C.  C.  A. 
207,  and  order  affirmed  Same  v.  Wood 
(1907)  152  Fed.  22,  81  C.  C.  A.  218, 
decrees  affirmed  Same  v.  Miller  &  Lux 
(1910)  31  Sup.  Ct.  11,  218  U.  S.  258, 
54  L.  Ed.  1032. 

A  resident  of  the  District  of  Colum- 
bia, although  not  a  citizen  of  a  state 
within  the  constitutional  provision  giv- 
ing the  federal  courts  cognizance  of 
suits  between  citizens  of  different 
states,  may  maintain  a  cross-bill  in  a 
suit  in  such  a  court  for  relief  which  is 
ancillary  to  that  sought  in  the  original 
suit;  the  citizenship  of  the  parties  in 
such  case  being  immaterial  Ulman  v. 
laeger's  Adm'r  (C.  C.  1907)  155  Fed. 
1011. 

The  Federal  Mining  Company,  a  Del- 
aware corporation,  the  Bunker  Hill, 
and  the  January  Company,  both  Oregon 
corporations,  each  owned  a  mining 
claim,  and  all  three  claims  conflicted. 
The  Federal  Company  sued  the  Bunker 
Hill  Company  in  the  United  States 
court  to  quiet  title  and  for  an  account- 
ing for  ores  taken  from  the  overlaps, 
and  the  January  Company  had  a  simi- 
lar suit  against  the  Bunker  Hill  Com- 
pany in  the  state  court.  The  Bunker 
Hill  Company  moved  to  make  the  Jan- 
uary Company  a  party  in  the  suit  in  the 
United  States  court,  which  was  resist- 
ed on  the  ground  that  because  of  the 
ownership  of  the  entire  January  stock 
by  the  Federal  Company  it  could  not 
be  a  defendant  but  must  be  a  plaintiff, 
which  would  destroy  the  jurisdiction  of 
the  court  by  having  an  Oregon  citizen 
on  both  sides  of  the  case.  Held,  that 
the  controversy  between  the  Bunker 
Hill  Company  and  the  January  Compa- 
ny could  be  litigated  between  them  on 
cross-bill  as  ancillary  to  the  main  case, 
though  they  were  citizens  of  the  same 
state.  Federal  Mining  &  Smelting  Co. 
V.  Bunker  Hill  &  Sullivan  Mining  & 
Concentrating  Co.  (C.  C.  1909)  187 
Fed.  474. 

Where  the  jurisdiction  of  a  federal 
court  has  been  properly  invoked,  it  con- 
tinues for  the  purpose  of  determining 
rights  in  property  which  is  the  subject 
of  litigation  under  a  cross-bill  between 
codefendants,  although  the  original  bill 
is  dismissed  and  there  is  no  diversity 
of  citizenship  between  the  defendants. 
United  States  v.  Mackey  (D.  C.  1913) 
214  Fed.  137,  appeal  of  certain  parties 
dismissed  Gladys  Belle  Oil  Co.  v.  Same 
(C.  C.  A.  1914)  216  Fed.  129,  decree 
reversed  United  States  v.  Same  (C.  C. 
A.  1914)  216  Fed.  126. 

437.  ..»  Distribution  of  a88et8.-^u- 
risdiction  of  a  bill  which  seeks  to  reach 
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and  distribute  to  the  persons  found  en- 
titled thereto  the  proceeds  of  a  sale  of 
lands  to  the  United  States  cannot  be 
entertained  by  a  federal  court  on  the 
theory  that  the  cause  is  ancillary  to  an 
action  at  law  to  recover  the  lands  from 
the  United  States,  as  occupied  without 
right,  in  which  the  rival  claimants  had 
united  in  procuring  final  judgment  in 
favor  of  two  of  their  number,  leaving 
their  respective  interests  to  be  settled 
by  arbitration.  Stillman  v.  Combe 
(1905)  25  Sup.  Ct.  480,  197  U.  S.  438, 
49  L.  Ed.  822. 

In  a  suit  in  a  federal  court  to  dis- 
solve a  partnership  and  distribute  its 
assets,  where  the  court  had  jurisdiction, 
and  has  taken  possession  of  the  prop- 
erty and  sold  the  same,  through  a  re- 
ceiver, and  brought  in  lie  creditors  by 
order,  the  fact  that  one  of  such  credi- 
tors was  a  citizen  of  the  same  state  as 
the  complainant  does  not  affect  its  juris- 
diction. Bloomingdale  v.  Watson  (1904) 
128  Fed.  268,  62  C.  C.  A.  600. 

Suit  by  a  trustee  of  a  mortgage  of  a 
railroad  company  for  a  receiver  and  dis- 
tribution among  creditors  generally, 
brought  after  foreclosure  suit,  held  an 
independent  and  not  an  ancillary  suit, 
and  the  court  in  such  suit  cannot  re- 
strain prosecution  of  prior  actions  in 
state  courts.  Central  Trust  Co.  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  (1915)  224  Fed. 
706,  140  C.  C.  A.  246. 

A  decree  in  proceedings  to  foreclose 
a  railroad  mortgage  in  the  federal  court 
in  Tennessee  provided  that  the  fund 
arising  from  the  sale  should  be  applied 
to  such  claims  ''as  are  decreed  by  the 
court  to  be  prior  in  lien  or  equity  to 
the  lien  of  said  mortgage."  A  decree  in 
ancillary  proceedings  in  the  federal 
court  in  Georgia  ratified  the  foreclo- 
sure decree,  but  reserved  the  right  to 
"determine  what  amount  of  the  pur- 
chase price  of  the  property  sold  shall 
be  paid  into  this  court,"  for  payment 
of  costs  and  "such  other  claims  filed  in 
this  cause  in  this  court  as  may  be  al- 
lowed and  adjudged  prior  in  lien  to  the 
mortgage,"  and  in  a  subsequent  decree 
of  the  Georgia  court,  confirming  the 
sale,  it  was  provided  that  the  question 
of  distribution  of  the  funds  and  priority 
of  liens  was  reserved  for  future  action 
"by  this  court."  Held,  that  the  court 
in  Georgia  would  assume  jurisdiction 
to  determine  the  priority  of  claims,  fil- 
ed therein  on  judgments  recovered  in 
Georgia,  over  the  lien  of  the  mortgage. 
Central  Trust  Co.  of  New  York  v.  East 
Tennessee,  V.  &  G.  Ry.  Co.  (C.  C.  1895) 
69  Fed.  658. 

Where  a  federal  court  has  taken  pos- 
session of  the  property  of  an  insolvent 
corporation  for  distribution  among 
creditors,  it  may,  in  its  discretion,  re- 
move to  itself  suits  pending  against  the 
corporation  in  the  state  courts,  and  af- 
fecting the  property,  by  virtue  of  its 
jurisdiction  to  administer  the  same  and 
as  incidental  thereto,  without  regard  to 
whether  or  not  it  would  have  had  ju- 
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risdiction  of  the  suit  Rice  ▼.  Durham 
Water  Co.  (C.  C.  1899)  91  Fed.  433. 

A  federal  court  has  jurisdiction  to 
determine  the  right  to  the  proceeds  of 
a  judgment  rendered  therein  which  has 
been  paid  into  court,  as  between  differ- 
ent claimants  who  appear  and  assert 
their  claims,  regardless  of  their  citi- 
zenship. Myers  y.  Luzerne  County  (C. 
C.  1903)  124  Fed.  436. 

See,  also,  252,  ante,  this  subdivision. 

438.  ^— >  Enforcement  of  Judgments, 
decrees,  or  orders.— The  court  has  ju- 
risdiction of  all  proceedings  consequent 
upon  the  judgment  or  decree  to  obtain 
satisfaction,  for  the  suit  is  not  termi- 
nated until  satisfaction.  Brun  v.  Mann 
(1906)  151  Fed.  145,  80  O.  O.  A.  513, 
12  L.  R.  A.  (N.  S.)  154;  Loy  v.  Alston 
(1909)  172  Fed.  90,  96  C.  C.  A.  578; 
Campbell  v.  Hadley  (D.  C.  1859)  Fed. 
Cas.  No.  2,358. 

A  proceeding  in  mandamus  in  a  fed- 
eral court  to  enforce  payment  of  a  judg- 
ment rendered  therein  is  ancillary  to 
the  original  action  and  within  the  ju- 
risdiction of  the  court,  regardless  of 
the  citizenship  of  the  parties.  Labette 
County  Com'rs  v.  U.  S.  (1884)  112  U. 
S.  217,  5  Sup.  Ct  108,  28  L.  Ed.  698; 
Tucker  v.  Hubbert  (1912)  196  Fed. 
849,  117  C.  C.  A.  365. 

A  suit  on  a  recognizance  of  bail,  or 
an  action  of  debt  on  a  judgment  is  an 
original  suit;  a  scire  facias  upon  a 
judgment  is  to  some  purposes  only  a 
continuation  of  the  former  suit.  Davis 
T.  Packard  (1833)  7  Pet  276,  285,  8  L. 
Ed.  684. 

An  act  (July  15,  1862)  repealed  aU 
circuit  court  powers  given  to  certain 
district  couf ts  of  the  United  States.  A 
subsequent  statute  (March  3,  1863)  en- 
acted "that  in  all  cases  wherein  the 
district  court  has  rendered  final  judg- 
ments or  decrees  prior  to  the  passage 
of  the  act,  said  district  court  shall  have 
power  to  issue  writs  of  Execution,  or 
other  final  process,  or  to  use  such  other 
powers  and  proceedings  as  may  be  in 
accordance  with  law,  to  enforce  the 
judgments  and  decrees  aforesaid,"  any- 
thing in  said  act  of  July  15,  1862,  to 
the  contrary,  notwithstanding.  Held, 
that  the  district  court  acquired  only 
such  powers  as  might  be  necessary  to 
insure  the  execution  of  any  final  pro- 
cess that  it  might  issue;  that  is  to  say, 
such  powers  as  might  be  necessary  to 
regulate  and  control  its  officers  in  the 
execution  of  their  ministerial  duties. 
Held,  also,  that  the  words  "judgments 
and  decrees,"  within  the  meaning  of 
this  act,  were  such  judgments  and  de- 
crees as  disposed  of  the  whole  case,  so 
that  nothing  remained  to  be  done  but 
to  issue  "final  process."  Bronson  ▼. 
La  Crosse  &  M.  R.  Co.  (1863)  68  U.  S. 
(1  Wall.)  405,  17  L.  Ed.  616. 

In  absence  of  special  statutory  enact- 
ments by  the  state  where  the  jurisdic- 
tion is  exercised,  the  United  States 
court  has  no  power  to  authorize  a  mar- 
shal to  levy  taxes  for  the  purpose  of 
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satisfying  a  judgment,  as  the  only  ordi- 
nary method  of  satisfaction  is  by  ex- 
ecution. Barkley  v.  Levee  Com*rs 
(1876)  03  U.  S.  258,  23  L.  Ed.  893. 

Andllary  relief  in  a  federal  court  by 
way  of  an  injanctlon  in  aid  of  a  decree 
in  a  Boit  over  the  validity  of  state  tax- 
ation, in  which  jurisdiction  as  to  the 
state  and  its  officers  had  been  acquired 
as  the  result  of  the  voluntary  action  of 
the  state  in  submitting  its  rights  to  ju- 
dicial determination,  is  not  forbidden 
by  Const.  U.  S.  Amend.  11,  as  a  suit 
again<it  the  state.  Gunter  v.  Atlantic 
Coast  line  R.  Co.  (1906)  26  Sup.  Ct 
252,  200  U.  S.  273,  50  L.  Ed.  477. 

A  bill  filed  to  carry  out  a  decree,  in  a 
former  suit,  establishing  a  partnership, 
by  which  new  parties  are  brought  in 
and  new  matter  charged  as  a  basis  of 
relief,  is  not  a  supplemental  or  ancil- 
lary bin,  of  which  jurisdiction  can  be 
entertained  without  regard  to  the  citi- 
zenship of  the  parties.  Anglo -Florida 
Phosphate  Co.  v.  McKibben  (1894)  65 
Fed.  529,  13  C.  C.  A.  36. 

That  the  roadbed  of  a  railroad  com- 
pany has  been  sold  under  a  decree  of 
foreclosure  in  a  federal  court  gives  that 
court  no  jurisdiction  over  a  subsequent 
suit  to  restrain  the  enforcement  of  a 
judgment  of  ejectment  procured  in  a 
state  court  by  an  alleged  owner  of  part 
of  the  roadbed,  who  was  not  a  party  to 
the  foreclosure  suit  Central  Trust  Co. 
V.  Grantham  (1897)  83  Fed.  540,  27 
C.  C.  A.  570. 

A  federal  court  has  jurisdiction,  as 
ancillary  to  an  action  therein  in  which 
a  judgment  was  rendered  against  the 
dty  of  New  Orleans,  to  award  a  writ  of 
mandamus  against  the  board  of  liquida- 
tion of  the  city  debt  to  compel  such 
board  to  pay  or  fund  the  judgment  as 
required  by  the  state  statutes.  Such 
jurisdiction  is  not  affected  by  the  fact 
that  the  board  was  not  a  party  to  the 
principal  suit,  since  it  is  a  department 
of  the  municipal  government  created 
by  statute,  and  charged  with  the  sole 
duty  of  liquidating  the  indebtedness  of 
the  dty.  Board  of  Liquidation  of  City 
of  New  Orleans  v.  U.  S.  (1901)  108 
Fed-  689,  47  C.  C.  A.  587. 

A  suit  in  equity  in  a  federal  court  to 
enforce  payment  of  a  tax  in  order  to 
obtain  satisfaction  to  that  extent  of  a 
judgment  rendered  by  such  court,  al- 
though original  in  form,  is  ancillary  to 
the  original  action  and  within  the  ju- 
risdiction of  the  court  irrespective  of 
the  amount  in  controversy.  Preston  v. 
Calloway  (1910)  183  Fed.  19,  105  C.  0. 
A.  311,  writ  of  certiorari  denied  Same 
V.  Sturgis  MiU.  Co.  (1911)  31  Sup.  Ct. 
714,  220  U.  S.  610,  55  L.  Ed.  608. 

A  suit  to  enforce  payment  of  a  spe- 
cial assessment  made  by  a  city  under  a 
mandamus  awarded  by  a  federal  court 
held  ancillary,  and  within  the  jurisdic- 
tion of  the  court,  without  regard  to  the 
amount  involved.  Cushman  v.  Warren- 
Scharf  Asphalt  Paving  Co.  (1915)  220 
Fed.  867,  136  C.  C.  A.  289,  certiorari 


denied  (1915)  35  Sup.  Ct  603,  238  U. 
S.  621,  59  L.  Ed.  1493. 

A  creditors'  bill,  filed  to  obtain  satis- 
faction of  a  judgment  at  law  rendered 
in  the  same  court,  is  not  an  original 
action,  irrespective  of  parties.  Bab- 
cock  v.  Millard  (C.  C.  1862)  Fed.  Cas. 
No.  699. 

The  federal  court  has  no  jurisdiction 
to  entertain  a  creditors'  bill  based  on  a 
decree  in  admiralty  recovered  in  the 
district  court,  all  the  parties  to  the  bill 
being  citizens  of  the  same  state,  on  the 
ground  that  the  bill  is  ancillary  to  the 
decree  In  the  district  court  Winter  v. 
Swinburne  (C.  C.  1881)  8  Fed.  49. 

Actions  in  aid  of  an  execution  at  law 
are  ancillary  to  the  original  suit,  and 
are,  in  effect,  a  continuance  of  the  suit 
at  law  to  obtain  the  fruit  of  the  judg- 
ment, or  to  remove  obstacles  to  its  en- 
forcement. Claflin  V.  McDermott  (C. 
C.  1882)  12  Fed.  375. 

Where  a  judgment  has  been  obtained 
against  a  dty  In  a  federal  court  by  a 
nonresident,  such  court  has  jurisdic- 
tion of  a  bill  to  restrain  an  assessment 
and  collection  of  a  tax  by  the  dty  on 
such  judgment.  De  Vignier  v.  City  of 
New  Orleans  (C.  C.  1883)  16  Fed.  11. 

A  suit  in  a  federal  court  to  obtain  a 
construction  and  enforcement  of  a  de- 
cree of  the  same  court  is  ancillary  to 
the  former  suit,  and  the  court  has  ju- 
risdiction regardless  of  the  citizenship 
of  the  parties.  Jenks  v.  Brewster  (C. 
C.  1899)  96  Fed.  625. 

When  the  marshal  has  sold  stock  in  a 
private  corporation  under  an  execution 
issued  on  a  valid  judgment  rendered  by 
a  federal  court  against  the  owner,  and 
the  officers  of  the  corporation  refuse  to 
issue  a  certificate  for  such  stock  to  the 
purchaser,  or  to  transfer  the  same  to 
his  name  on  the  books,  the  court  has 
authority  to  compel  such  action  by  a 
writ  of  mandamus,  which  in  such  case 
is  a  process  in  execution  necessary  to 
make  the  sale  effective,  and  the  pro- 
ceeding therefor  ancillary  to  the  original 
suit  Hair  v.  Burnell  (C.  C.  1900)  106 
Fed.  280. 

A  federal  court  rendering  a  judgment 
has  ancillary  jurisdiction  of  a  creditor's 
bill  by  the  judgment  creditor  to  set 
aside  fraudulent  conveyances  by  the 
judgment  debtor  without  regard  to  the 
citizenship  of  the  parties.  Hobbs  Mfg. 
Co.  V.  Gooding  (C.  C.  1908)  164  Fed. 
91. 

An  action,  by  the  owner  of  a  judg- 
ment recovered  against  a  corporation 
for  infringement  of  a  patent,  to  charge 
directors  of  such  corporation  with  pay- 
ment of  the  judgment  on  the  ground 
that  they  were  joint  trespassers  with 
the  corporation,  is  not  within  the  juris- 
diction of  the  federal  court  as  ancillary 
to  the  former  suit  H.  C.  Cook  Co.  v. 
Beecher  (C.  C.  1909)  172  Fed.  166, 
judgment  affirmed  (1910)  30  Sup.  Ct 
601,  217  U.  S.  497.  54  L;  Ed.  855. 

439.  —^  Enforcement  of  liens  and 
mortgageSi^Where  a  suit  is  pending  in 
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a  federal  court  for  the  appointment  of 
a  receiver  and  the  foreclosure  of  a  rail- 
road mortgage,  the  court  will  take  ju- 
risdiction without  regard  to  the  citizen- 
ship of  the  parties,  of  another  bill  filed 
by  lien  claimants,  since  their  right  to 
enforce  their  liens  in  the  state  court 
will  be  cut  off  when  the  federal  court 
takes  possession  of  the  property;  and 
their  suit  may  be  regarded  as  in  sub- 
stance an  ancillary  bill.  Central  Trust 
Co.  V.  Bridges  (1803)  57  Fed.  753,  6  C. 
O.  A.  539,  reversing  decree  (C.  C.  1891) 
48  Fed.  243,  decree  modified  Central 
Trust  Co.  V.  Condon  (1895)  07  Fed.  84, 
14  C.  C.  A.  314. 

A  personal  judgment  for  a  deficiency 
may  be  entered  on  foreclosure,  in  a 
federal  court,  of  a  vendor's  lien  ex- 
pressly reserved  in  the  deed.  White  v. 
Ewing  (1895)  69  Fed.  451,  16  C.  C.  A. 
296,  modifying  decree  (1805)  66  Fed. 
2,  13  C.  C.  A.  276. 

The  possession  by  the  court,  in  which 
a  foreclosure  suit  is  pending,  of  the 
fund  applicable  to  the  payment  of  the 
bonds  secured  by  the  mortgage  under 
foreclosure,  is  sufficient  to  authorize  it 
to  entertain  the  petition  of  the  claim- 
ants, asserting  a  mortgage  lien  upon 
such  bonds.  Central  Trust  Co.  v.  Car- 
ter (1896)  78  Fed.  225,  24  O.  C.  A. 
73. 

Where  a  mortgage  was  given  to  se- 
cure a  prior  indebtedness  from  the 
mortgagor  to  the  mortgagee,  who  were 
citizens  of  different  states,  the  jurisdic- 
tion of  a  federal  court  of  a  suit  to  fore- 
close the  mortgage  is  not  affected  by 
the  fact  that  it  also  secured  other  in- 
debtedness owing  by  the  mortgagor  to 
a  third  person,  who  was  a  citizen  of 
the  same  state,  which  had  been  assigned 
to  the  mortgagee.  Camp  v.  Peacock, 
Hunt  &  West  Co.  (1904)  129  Fed. 
1005,  64  C,  C.  A.  490,  affirming  decree 
Peacock,  Hunt  &  West  Co.  v.  Thaggard 
(C.  C.  1904)  128  Fed.  1005. 

A  suit  in  equity  in  a  federal  court  to 
enforce  an  attachment  lien  obtained  in 
a  former  action  in  the  same  court,  and 
to  subject  the  attached  property  or  its 
proceeds  to  the  satisfaction  of  the  judg- 
ment recovered  therein,  is  not  an  orig- 
inal suit,  but  is  ancillary  and  supple- 
mentary to  the  former  action,  and  may 
be  maintained  as  an  incident  to  the  ju- 
risdiction already  vested,  without  re- 
gard to  the  citizenship  of  the  parties; 
and  it  is  immaterial,  so  far  as  the  an- 
cillary character  of  the  suit  is  con- 
cerned, that  the  proceeds  of  the  at- 
tached property  are  not  in  the  actual 
custody  of  the  federal  court;  the  effect 
of  the  removal  having  been  to  bring  the 
property  potentially  within  the  jurisdic- 
tion and  custody  of  that  court.  Hatch- 
er V.  Hendrie  &  Bolthoff  Mfg.  &  Sup- 
ply Co.  (1904)  133  Fed.  267,  68  C.  0. 
A.  19. 

A  suit  was  brought  in  the  United 
States  court  for  Ohio  for  the  foreclo- 
sure of  a  mortgage  on  defendant's  rail- 
road, which  extends  through  Ohio  and 
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West  Virginia.  After  the  appointment 
of  a  receiver  in  that  suit,  complainant 
filed  a  bill  termed  an  "ancillary  biU,"  in 
the  United  States  court  for  West  Vir- 
ginia, reciting  the  proceedings  in  the 
first  suit,  and  exhibiting  a  copy  of  the 
bill  therein,  and  praying  the  court  to 
take  "ancillary  jurisdiction"  and  fur- 
nish such  relief  as  might  be  necessary 
to  accomplish  the  purposes  of  the  first 
suit,  "and  for  such  other  and  farther 
relief  as  the  nature  of  the  case  may 
require,"  etc.  Held,  that  the  bill  should 
be  dismissed.  If  the  aid  of  the  court  in 
West  Virginia  is  desired  in  enforcing 
the  mortgage,  it  must  be  invoked  by  an 
independent  suit.  Mercantile  Trust  Co. 
V.  Kanawha  &  O.  Ry.  Co.  (C.  C.  1880) 
39  Fed.  337. 

A  bill  to  enforce  various  liens  on  part 
of  a  railroad  as  against  the  lien  of  a 
general  mortgage,  which  is  about  to 
be  foreclosed  in  the  same  court  by  a 
suit  ancillary  to  another  suit  in  a  dif- 
ferent district  and  state,  is  an  original 
bill  within  the  meaning  of  that  term  as 
used  in  equity  pleading,  yet  the  suit,  in 
its  essence,  is  supplementary  to  the  an- 
cillary foreclosure  suit,  which  it  seeks 
to  oppose;  and  hence  the  court's  ju- 
risdiction is  unaffected  by  the  fact  that, 
when  the  parties  are  arranged  according 
to  their  interests  in  the  suit,  some  who 
are  residents  of  the  same  state  will  be 
found  on  opposite  sides  of  the  contro- 
versy. McBee  v.  Marietta  &  N.  G.  Ry. 
Co.  (C.  C.  1891)  48  Fed.  243,  decree 
reversed  Same  v.  Central  Trust  Co. 
(1893)  67  Fed.  753,  6  C.  C.  A.  539. 

A  federal  court  having  jurisdiction 
and  possession,  through  its  receiver,  of 
all  the  property  of  a  railroad  company, 
thereby  acquires  jurisdiction  of  a  sub- 
sequent suit  to  foreclose  a  mortgage 
on  the  same  property,  irrespective  of 
the  citizenship  of  the  parties  thereto, 
and  may  enter  therein  a  binding  decree 
of  foreclosure  and  sale.  Carey  ▼. 
Houston  &  T.  C.  Ry.  Co.  (C.  C.  1892) 
52  Fed.  671  (following  Morgan's  L.  & 
T.  R.  &  S.  S.  Co.  V.  Texas  Cent  Ry. 
Co.  [1890]  11  Sup.  Ct.  61,  137  U.  S. 
171,  34  L.  Ed.  625) ;  Park  v.  New  York. 
L.  E.  &  W.  R.  Co.  (C.  O.  1895)  70 
Fed.  641;  Fish  v.  Ogdensburgh  &  Ij. 
C.  R.  Co.  (C.  C.  1897)  79  Fed.  131; 
Metropolitan  Trust  Co.  of  New  York 
V.  Columbus,  S.  &  H.  R.  Co.  (C.  0. 
1899)   93  Fed.  689. 

The  duty  of  a  court  in  which  proceed- 
ings are  pending,  ancillary  to  proceed- 
ings in  another  district,  for  the  foreclo- 
sure of  a  mortgage,  is  only  to  consider 
and  dispose  of  rights  and  liens  peculiar 
to  its  jurisdiction,  and  to  the  property 
particularly  within  its  charge.  Clyde 
V.  Richmond  &  D.  R.  Co.  (C.  0.  1894) 
65  Fed.  336. 

When  a  United  States  court  has  Ju- 
risdiction, generally,  of  a  controversy, 
by  reason  of  the  parties  being  dtixena 
of  different  states,  it  can  entertain  a 
suit  for  the  foreclosure  of  a  mortgage 
on  land  within  the  district  for  which 
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it  sits,  and,  in  such  suit,  can  entertain 
and  determine  such  pertinent  questions 
as  are  necessary  to  give  the  complain- 
ant perfect  and  full  relief,  including  the 
question  of  the  superiority  of  an  al- 
leged prior  mortgage  held  by  a  defend- 
ant, although  neither  complainant  nor 
all  the  defendants  are  residents  of  the 
district.  Kuhn  v.  Morrison  (G.  G. 
1894)  76  Fed.  81,  remanding  cause 
(189C)  78  Fed.  16,  23  C.  G.  A.  619. 

A  federal  court  in  which  a  mort- 
gage foreclosure  is  pending  has  juris- 
diction to  determine  and  enforce  the 
rights  of  a  holder  of  a  tax  deed  to  the 
land,  who  had  obtained  a  decree  by  de- 
faalt  against  complainants  in  a  suit  in 
a  state  court  brought  after  the  suit  to 
foreclose  was  begun,  and  with  notice 
of  its  pendency.  Gohen  v.  Solomon  (G. 
G.  1895)  66  Fed.  411. 

A  federal  court  has  ancillary  juris- 
diction of  a  mortgage  foreclosure  suit, 
irrespectiye  of  the  citizenship  of  the 
parties,  where  all  the  property  affected 
is  already  in  its  possession  through  its 
receiver  in  another  suit.  Continental 
Trust  Go.  Y.  Toledo,  St  L.  &  K.  G.  R. 
Co.   (G.  G.  1897)  82  Fed.  642. 

A  receiver  appointed  in  a  creditors' 
suit  against  an  insolvent  railroad  com- 
pany is  not  a  proper  party  to  an  an- 
cillary suit  against  the  same  company 
to  foreclose  a  mortgage  on  the  property 
in  his  hands.    Id. 

Complainant  filed  a  bill  in  equity  in  a 
federal  court,  alleging  that  through  an 
attachment,  in  an  action  at  law  in  said 
court  against  an  alien  the  court  had  ac- 
quired jurisdiction  of  a  fund  in  the 
hands  of  trustees,  but  that,  by  reason  of 
the  death  of  the  defendant,  leaving  no 
representatives  in  this  country,  it  had 
become  impossible  to  proceed  further 
in  such  action,  and  praying  the  aid  of 
the  court  in  the  enforcement  of  his  lien 
as  against  the  trustees,  who  were  made 
defendants.  No  federal  question  was 
involved,  and  the  parties  were  all  citi- 
zens of  the  same  state.  Held,  that  the 
only  ground  of  federal  jurisdiction  was 
the  ancillary  nature  of  the  suit,  and 
that,  on  its  being  determined  therein 
that  a  judgment  of  a  state  court  adjudg- 
ing that  the  attachment  was  ineffectual 
to  give  a  lien  upon  the  fund  was  bind- 
ing upon  the  complainant,  the  court  was 
without  jurisdiction  further  to  entertain 
the  suit.  Montgomery  v.  McDermott 
(G.  G.  1900)  99  Fed.  502. 

A  suit  to  restrain  private  persons 
from  selling  the  stock  of  a  railroad 
company  is  not  ancillary  to  one  to  fore- 
close a  mortgage  on  property  of  such 
company,  to  which  the  stockholders  are 
not  parties.  Raphael  v.  Trask  (G.  G. 
1902)  118  Fed.  777,  aflSrmed  (1904)  24 
Sup.  Gt  647,  194  U.  S.  272,  48  L.  Ed. 
973. 

Where  an  attorney  who  has  recovered 
a  judgment  in  favor  of  his  client  in  a 
federal  court  in  Iowa  and  entered  no- 
tice of  a  lien  on  such  judgment  on  the 
docket  in  conformity  to  the  state  stat- 


ute brings  a  suit  in  equity  in  such  court 
against  the  parties  to  the  judgment  to 
enforce  his  lien,  such  suit  is  ancillary  to 
the  original  suit  and  within  the  jurisdic- 
tion of  the  court  without  regard  to  the 
amount  involved  or  the  citizenship  of 
the  parties.  Brown  v.  Morgan  (G.  G. 
1908)  163  Fed.  395. 

That  receivers  appointed  by  a  federal 
court  for  a  street  railroad  system  have 
been  operating  a  leased  line  does  not 
give  such  court  jurisdiction  of  a  suit  to 
foreclose  a  mortgage  on  such  line  after 
the  receivers  have  elected  to  surrender 
the  lease  and  have  offered  to  return  the 
property  to  the  lessor.  Guaranty  Trust 
Go.  of  New  York  v.  Second  Ave.  R.  Go. 
(G.  G.  1908)  165  Fed.  487. 

440. Enforoement  of  prooess-^If 

necessary  to  prevent  the  abuse  of  its 
own  process  a  federal  court  will  en- 
tertain a  bill  by  a  stranger  to  the  suit 
in  which  the  process  issued,  without  re- 
gard to  diversity  of  citizenship.  Such 
a  bin  is  regarded  as  merely  incidental 
and  ancillary  to  the  suit  already  pend- 
ing. Krippendorf  v.  Hyde  (1884)  110 
U.  S.  276,  4  Sup.  Gt.  27,  28  L.  Ed.  145. 

441. Interveotion.— The     federal 

court,  having  jurisdiction  of  an  action, 
and  the  custody  or  control  of  the  fund 
or  property  in  controversy,  may  enter- 
tain a  petition  of  intervention,  and  try 
the  issues  thereon,  without  regard  to 
the  citizenship  of  the  parties  in  the  main 
action,  or  to  the  amount  in  controversy 
under  the  petition.  People's  Sav.  Inst 
of  Erie  County,  Pa.,  v.  MUes  (1896) 
76  Fed.  252,  22  G.  G.  A.  152. 

A  bill  in  equity  filed  in  the  federal 
court  against  the  parties  to  an  action 
at  law,  which  has  proceeded  to  judg- 
ment in  said  court,  to  enjoin  the  en- 
forcement of  such  judgment,  and  for 
permission  to  the  complainant  to  inter- 
vene in  said  action  and  set  up  a  de- 
fense, is  ancillary  to  the  original  action, 
so  far  as  the  question  of  jurisdiction  is 
concerned,  and  may  be  maintained  with- 
out regard  to  diversity  of  citizenship. 
McDonald  v.  SeUgman  (G.  G.  1897) 
81  Fed.  753. 

Where  suit  for  the  foreclosure  of  a 
railroad  mortg^age  was  instituted  in  the 
federal  court,  and  such  court  had  ap- 
pointed a  receiver,  and  the  railroad  had 
been  sold  under  such  proceedings,  the 
court  had  jurisdiction  of  an  interven- 
tion by  a  creditor  having  obtained  a 
judgment  in  a  state  court  to  determine 
priority  of  such  judgment,  as  a  lien 
On  the  property  of  the  railroad.  State 
Trust  Go.  V.  Kansas  City,  P.  &  G.  R. 
Co.  (G.  G.  1902)  115  Fed.  367. 

442. Modiflcation,     oonstruotion, 

or  vaoation  of  Judgments  or  decrees.^ 

Where  a  bill  in  equity  is  necessary  to 
have  a  construction  of  the  orders,  de- 
crees, and  acts  made  or  done  by  a  fed- 
eral court,  the  bill  is  properly  filed  in 
such  federal  court  as  distinguished  from 
any  state  court,  and  it  may  be  enter- 
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tained  in  such  federal  court,  even 
though  parties  who  are  interested  in 
haying  the  construction  made  would  not, 
from  want  of  proper  citizenship,  be  en- 
titled to  proceed,  by  original  bill  of  any 
kind,  in  a  court  of  the  United  States. 
Minnesota  Co.  v.  St  Paul  Co.  (1864) 
2  Wall.  609,  17  L.  Ed.  886. 

In  such  a  case,  the  question  will  not 
be  whether  the  bill  filed  is  supplemen- 
tal or  original  in  the  technical  sense  of 
equity  pleading,  but  whether  it  is  to  be 
considered  as  supplemental  or  entirely 
new  and  original  in  that  sense  which 
the  supreme  court  has  sanctioned  with 
reference  to  the  line  that  divides  juris- 
diction of  the  federal  courts  from  that 
of  ^he  state  courts.    Id. 

Where  the  United  States  court  had 
jurisdiction,  on  the  ground  of  diverse 
citizenship,  of  a  suit  to  foreclose  a 
mortgage  on  a  railroad,  it  has  jurisdic- 
tion of  a  suit  by  the  railroad  corpora- 
tion to  have  the  decree  in  such  suit  set 
aside  on  the  ground  of  the  unfaithful 
conduct  of  its  officers  in  conducting  such 
suit,  without  regard  to  the  citizenship 
of  the  parties  to  the  suit,  to  set  aside 
the  decree.  Pacific  Railroad  v.  Missouri 
Pac.  Ry.  Co,  (1884)  111  U.  S.  505,  4 
Sup.  Ct  583,  28  L.  Ed.  498. 

A  bill  by  the  stockholders  of  a  corpo- 
ration, filed  to  impeach  the  decree  of 
foreclosure  and  sale  on  the  ground  of 
collusion  and  fraud  and  want  of  juris- 
diction in  the  court  to  make  it,  is  an 
ancillary  suit,  and  a  mere  continuation 
of  the  main  suit,  so  far  as  the  juris- 
diction of  the  federal  court  is  concern- 
ed. Carey  v.  Houston  &  T.  C.  Ry.  Co. 
(1896)  161  U.  S.  116,  16  Sup.  Ct  537, 
40  L.  Ed.  638. 

A  bill  in  equity  dependent  upon  a  for- 
mer action  of  which  the  federal  court 
had  jurisdiction  may  be  maintained  to 
restrain,  avoid,  or  explain  the  judgment 
or  decree  therein.  Brun  v.  Mann  (1906) 
151  Fed.  145,  80  C.  C.  A.  513,  12  L. 
R.  A.  (N.  S.)  154;  Loy  v.  Alston 
(1909)  172  Fed.  90,  96  C.  C.  A.  578. 

A  federal  court  has  jurisdiction  of  a 
suit  to  set  aside  its  former  decree  for 
being  fraudulently  obtained,  although 
by  reason  of  present  citizenship  a  pure- 
ly original  bill  between  the  parties  could 
not  be  maintained,  as  such  a  suit  is  but 
a  continuation  of  the  former  controver- 
sy. Foster  v.  Mansfield,  C.  &  L.  M.  R. 
Co.  (C.  C.  1888)  36  Fed.  627,  decree  af- 
firmed (1892)  13  Sup.  Ct  28,  146  U.  S. 
88,  36  L.  Ed.  899. 

In  a  suit  pending  in  the  United  States 
court  a  compromise  was  effected,  in 
pursuance  of  which  defendant  paid 
plaintiff  a  certain  sum,  and  a  final  de- 
cree was  entered  by  stipulation  dismiss- 
ing plaintiff's  bill.  Defendant  subse- 
quently executed  a  trust  deed  of  all  his 
property  for  the  use  and  benefit  of  his 
heirs,  and  thereafter  died;  after  which 
plaintiff  filed  a  bill  in  the  same  court 
against  the  trustees  to  have  the  stipu- 
lation and  decree  of  dismissal  set  aside 
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for  fraud.  Held  that,  it  being  alleged 
in  the  bill  that  all  the  parties  to  the  suit 
were  citizens  of  the  state,  the  court  had 
no  jurisdiction,  as  defendants  not  hav- 
ing been  parties  to  the  former  suit,  and 
not  being  the  personal  representatives 
of  the  former  defendant,  and  the  prop- 
erty which  was  the  subject  of  the  for- 
mer contest  not  being  any  longer  sub- 
ject to  the  order  of  the  court,  the  bill 
was  an  original  one,  not  dependent  up- 
on or  ancillary  to  the  original  suit,  and 
a  state  court  of  equity  could  give  full 
relief.  Ralston  v.  Sharon  (C.  C.  1892) 
51  Fed.  702. 

A  federal  court  has  jurisdiction  of  a 
suit  the  purpose  of  which  is  to  modify 
and  correct  one  of  its  own  decrees,  with- 
out regard  to  the  citizenship  of  the  par- 
ties, and  as  iuddeDtal  to  such  relief  to 
grant  an  injunction  to  restrain  a  party 
from  acting  upon  the  decree  as  orig- 
inally entered.  Thompson  v.  Schenec- 
tady Ry.  Co.  (C.  C.  1903)  124  Fed. 
274. 

A  suit  in  equity  commenced  in  a  fed- 
eral court,  the  purpose  of  which  is  to 
set  aside  a  judgment  of  dismissal  en- 
tered by  the  same  court  in  an  action  at 
law,  is  ancillary  to  such  action  and 
within  the  jurisdiction  of  the  court 
without  regard  to  the  citizenship  of  the 
parties,  and  where  the  defendants  nam- 
ed in  the  bill  were  parties  to  the  original 
action,  or  are  in  privity  with  such  par- 
ties, service  may  be  made  upon  them, 
although  they  reside  beyond  the  limits 
of  the  district  O'Connor  v.  O'Connor 
(C.  C.  1906)  146  Fed.  994. 

Where  an  action  is  brought  in  a  fed- 
eral court  on  an  arbitrator's  award,  a 
suit  by  the  defendant  therein  to  set 
aside  the  award  for  fraud  is  ancillary, 
but  such  fact  does  not  give  the  court 
jurisdiction  to  bring  in  another  party 
who  is  a  citizen  of  the  same  state  as 
the  complainant  to  impeach  an  award 
in  its  favor  made  at  the  same  arbitra- 
tion, but  which  is  separate  and  distinct 
from  that  between  the  other  parties. 
Hecht  V.  Youghiogheny  &  Lehigh  Coal 
Co.   (C.  C.  1908)  162  Fed.  812. 

443. Proceedings  against  recelv- 

er8.^Where  a  receiver  of  a  corporation 
was  appointed  by  a  federal  court,  an 
action  against  the  receiver  for  injuries 
to  an  employ^  was  maintainable  in 
such  court,  though  no  federal  question 
was  involved  and  there  was  no  diversity 
of  citizenship.  Betts  v.  Bisher  (1914) 
213  Fed.  581,  130  C.  C.  A.  161. 

Pleadings  considered,  and  held  to  fair- 
ly warrant  the  deduction  that,  as  alleged 
in  the  petition,  defendant,  who  was  sued 
as  receiver,  was  appointed  by  the  trial 
court  and  to  therefore  sustain  its  ju- 
risdiction regardless  of  the  citizenship 
of  the  parties.  Cobb  v.  Sertic  (1914) 
218  Fed.  320,  134  C.  C.  A.  116. 

An  action  may  be  maintained  in  a 
federal  court  against  a  receiver  appoint- 
ed by  that  court  based  upon  his  alleged 
negligent  performance  of  his  duties  as 
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such  receiver  regardless  of  the  citizen- 
ship of  the  iwrties.    Id. 

Regardless  of  dtizenship,  federal 
court  held  to  have  jurisdiction  of  action 
for  negligence  against  receivers  ap- 
pointed by  it.  St.  Bernard  v.  Shane 
(1915)  220  Fed.  852,  135  C.  C.  A.  399, 
reversing  order  (D.  G.  1913)  201  Fed. 
453. 

A  federal  court  of  equity,  in  an  an- 
cillary case,  has  jurisdiction  to  control  a 
railroad  receiver  against  whom  com- 
plaint is  made  by  an  intervening  peti- 
tion filed  against  the  receiver  in  the  an- 
cillary receivership  litigation.  Chatta- 
nooga Terminal  Ry  Co.  v.  Felton  (C.  O. 
1895)  60  Fed.  273. 

When  a  federal  court,  by  the  appoint- 
ment of  a  receiver,  has  assumed  ex- 
clusive control  of  the  operation  and 
management  of  a  railroad,  a  proceed- 
ing to  require  the  receiver  by  manda- 
mus to  comply  with  a  state  statute  re- 
quiring the  weighing  of  cars  loaded  with 
lumber  is  subordinate  and  ancillary  to 
the  suit  in  which  the  receiver  was  ap- 
pointed, and,  as  such,  within  the  juris- 
diction of  the  federal  court,  and  remov- 
able thereto  if  commenced  in  a  state 
court.  State  of  Washington  v.  North- 
em  Pac.  R.  Co.  (C.  C.  1896)  75  Fed. 
333. 

An  action  against  a  receiver  appoint- 
ed by  a  federal  court,  growing  out  of 
the  transactions  of  the  receiver  or  his 
employi^s,  being  ancillary  to  the  suit  in 
which  the  receiver  was  appointed,  is 
within  the  jurisdiction  of  that  court,  re- 
gardless of  the  citizenship  of  the  par- 
ties, the  nature  of  the  controversy,  or 
the  amount  involved.  Carpenter  v. 
Northern  Pac.  R.  Co.  (C.  C.  1896)  75 
Fed.  850. 

A  ^it  by  or  against  a  receiver  of  a 
federal  court  in  the  course  of  the  wind- 
ing up  of  a  corporation  is  ancillary  to 
the  main  suit,  and  is  cognizable  in  the 
same  court,  regardless  of  the  amount  in 
controversy.  Lanning  v.  Osborne  (C. 
C.  1897)  79  Fed.  657. 

A  suit  brought  against  a  receiver  of 
a  federal  court  to  determine  his  right  to 
assets  claimed  by  him  as  such  receiver 
is  ancillary  to  the  suit  in  which  he  was 
appointed.  Shinney  v.  North  American 
Savings,  Loan  &  Building  Co.  (C.  C. 
1899)  97  Fed.  9. 

A  federal  court  has  jurisdiction  of  a 
proceeding  by  the  parties  interested  in 
a  corporation  for  which  it  has  appoint- 
ed a  receiver  to  enjoin  him,  on  obtain- 
ing his  discharge,  from  making  use  of 
the  knowledge  of  the  corporation's  busi- 
ness acquired  by  him  in  his  office  of  re- 
ceiver, by  engaging  in  competition  with 
it,  or  the  successor  to  its  business, 
though  all  the  parties  to  the  proceeding 
are  citizens  of  the  state;  but  under 
such  conditions  it  cannot  inquire  into 
any  contractual  obligations  of  his  not 
to  enter  into  such  competition.  Lavis 
V.  Consumers*  Brewing  Co.  (C.  C.  1901) 
106  Fed.  435. 


444. Proceedings  In  aid  of  Juris- 
dictions—Jurisdiction of  a  bill  to  reach 
and  distribute  the  proceeds  of  a  sale  of 
lands  to  the  United  States  cannot  be  en- 
tertained by  a  federal  court  on  the  the- 
ory that  it  is  ancillary  to  an  action  at 
law  to  recover  the  lands  from  the  Unit- 
ed States  as  occupied  without  right,  in 
which  the  claimants  had  procured  final 
judgment  in  favor  of  two  of  their  num- 
ber, leaving  their  respective  interests 
to  arbitration.  Stillman  v.  Combe 
(1905)  25  Sup.  Ct  480,  197  U.  S.  436, 
49  L.  Ed.  822. 

In  a  dependent  or  ancillary  suit  in  a 
federal  court,  a  party  may  be  brought 
in  by  compulsory  process,  though  his 
citizenship  is  such  that  it  would  defeat 
the  jurisdiction  if  it  depended  on  diverse 
citizenship.  Compton  v.  Jesup  (1895) 
68  Fed.  263,  15  C.  C.  A.  397,  certified 
and  determined  (1897)  17  Sup.  Ct  795, 
167  U.  S.  1,  42  L.  Ed.  55. 

A  federal  court  has  jurisdiction  of  a 
suit  in  equity  between  citizens  of  the 
same  state  to  reach  equitable  assets  of 
a  nonresident  debtor,  against  whom  the 
complainant  has  an  action  in  attach- 
ment pending  in  the  same  court,  only 
when  the  complainant  has  by  his  at- 
tachment acquired  a  lien  on  property 
of  the  defendant  which  will  render  the 
suit  in  equity  ancillary  to  the  action  at 
law.  Montgomery  v.  McDermott  (1900) 
103  Eed.  801,  43  C.  C.  A.  348,  affirm- 
ing decree  (C.  C.  1900)  99  Fed.  502. 

A  bill  in  equity  dependent  upon  a  for- 
mer action  of  which  the  federal  court 
had  jurisdiction  may  be  maintained  to 
aid,  enjoin,  or  regulate  the  original  suit 
Brun  V.  Mann  (1906)  151  Fed.  145,  80 
C.  C.  A.  513,  12  L.  R.  A.  (N.  S.)  154; 
Loy  V.  Alston  (1909)  172  Fed.  90,  96 
C.  C.  A.  578. 

Where  the  United  States  court  had 
jurisdiction  of  a  suit  by  plaintiffs 
against  the  R.  &  M.  Co.,  in  which  a 
claim  owing  to  the  latter  by  defendant 
was  attached,  and  would  have  had  ju- 
risdiction of  such  a  suit  by  plaintiffs 
against  defendant,  the  fact  that  the  R. 
&  M.  Co.  could  not  have  sued  the  de- 
fendant in  the  United  States  Circuit 
Court,  because  both  were  aliens,  did  not 
deprive  such  court  of  the  power  to  at- 
tach the  debt  owing  from  defendant  to 
the  R.  &  M.  Co.;  the  R.  &  M.  Co.  be- 
ing entitled  to  sue  defendant  in  the 
state  court  Helvetia  Swiss  Fire  Ins. 
Co.  V.  Brandenstein  (1909)  168  Fed. 
1020,  92  C.  C.  A.  614,  writ  of  error  dis- 
missed (1909)  30  Sup.  Ct  405,  215  U. 
S.  588,  54  L.  Ed.  339,  and  writ  of  cer- 
Uorari  denied  (1910)  30  Sup.  Ct  575, 
216  U.  S.  621,  54  L.  Ed.  641,  and  af- 
firming judgment  Brandenstein  v.  Hel- 
vetia Swiss  Fire  Ins.  Co.  (C.  C.  1908) 
159  Fed.  589. 

Where  a  receiver,  appointed  by  a  fed- 
eral court,  by  reason  of  the  character 
of  his  appointment  or  because  of  lo- 
cal policy  or  the  rights  of  local  cred- 
itors, is  not  permitted  to  sue  in  a  juris- 
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diction  other  than  the  one  in  which  he 
was  appointed,  a  bill  may  be  filed  in  an- 
other federal  court  for  the  appointment 
of  an  ancillary  receiver,  and,  the  ulti- 
mate object  of  such  proceeding  being  to 
aid  the  purpose  of  the  original  suit,  it  is 
in  that  sense  ancillary,  and  jurisdiction 
thereof  does  not  depend  on  diversity  of 
citizenship  of  the  parties.  Bluefields  S. 
S.  Co.  V.  Steele  (1911)  184  Fed.  584, 
106  C.  C.  A.  564. 

Where  a  bill  by  a  legatee,  a  citizen 
of  California,  against  an  executor,  a 
resident  of  Massachusetts,  sought  to 
reach  real  estate  fraudulently  mortgag- 
ed by  the  executor  to  a  trustee  residing 
in  lUinois,  to  secure  a  note  owned  by 
a  resident  of  Illinois,  the  trustee,  made 
a  party,  was  bound  by  any  decree  re- 
specting his  representative  defense,  and 
the  trial  court  could,  by  ancillary  bill, 
bring  in  the  holder  of  the  note  if  that 
should  be  deemed  necessary,  without 
affecting  the  diversity  of  citizenship. 
Fraser  v.  Cole  (C.  C.  A.  1914)  214  Fed. 
566. 

The  fact  that  an  original  action  for 
a  mandamus  will  lie  in  the  courts  of  the 
state  against  a  municipal  corporation  or 
its  officers  to  compel  the  payment  of 
bonds  issued  by  the  corporation  or  the 
levy  of  a  tax  for  their  payment  does 
not  deprive  the  holder  of  such  bonds  of 
the  right  to  maintain  an  action  to  re- 
cover judgment  thereon  in  a  federal 
court,  where  the  requisite  diversity  of 
citizenship  exists;  a  judgment  being  a 
necessary  preliminary  to  the  issuance  of 
a  writ  of  mandamus  by  such  court, 
which  only  grants  it  in  aid  of  an  ex- 
isting jurisdiction,  and  not  as  an  orig- 
inal remedy.  Shepard  v.  Tulare  Irr. 
Dist  (C.  C.  1899)  94  Fed.  1,  affirmed 
Tulare  Irr.  Dist  v.  Shepard  (1902)  22 
Sup.  Ct  531,  185  U.  S.  1,  46  L.  Ed. 
773. 

The  law,  as  recognized  in  the  federal 
court  is  that,  when  a  federal  court  at 
the  domicile  of  a  corporation  appoints 
a  receiver,  or  makes  a  decree  winding 
up  the  corporation  and  disposing  of  its 
assets,  or  a  decree  of  foreclosure,  or 
any  other  decree  looking  to  a  disposi- 
tion of  its  property,  having  proper  ju- 
risdiction in  equity  therefor,  the  courts 
in  other  districts  will  ordinarily  exer- 
cise ancillary  jurisdiction,  and  assist  in 
<:arrying  out  the  purpose  of  the  court 
at  the  place  of  domicile.  Conklin  v.  U. 
S.  Shipbuilding  Co.  (C.  C.  1903)  123 
Fed.  913. 

A  federal  court  has,  irrespective  of 
the  citizenship  of  the  parties,  power  to 
entertain  a  bill  for  discovery,  in  aid  of 
the  defenses  to  a  suit  for  the  infringe- 
ment of  a  patent,  as  ancillary  to  such 
suit,  etc.  Kendall  v.  Winsor  (1860)  6 
R.  I.  453. 

445. Protection  and  administra- 
tion of  trust  property.— B.  and  others 
filed  intervening  petitions,  in  suits  pend- 
ing in  the  United  States  court  for  the 
winding  up  of  certain  railroad  proper- 
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ties,  claiming  a  fund  in  the  hands  of  the 
C.  Trust  Co.  Held  that,  notwithstand- 
ing B.  and  his  associates  and  the  G. 
Trust  Co.  were  citizens  of  the  same 
state,  as  the  making  of  the  order 
sought  for  was  properly  incident  to 
granting  full  relief  in  the  pending  suits, 
and  as  the  C.  Trust  Co.  was  a  mere 
depositary  of  the  fund,  having  no  yaUd 
claim  against  it,  the  court  had  jurisdic- 
tion to  direct  payment  of  the  fund  to 
B.  and  his  associates.  Central  Trust 
Co.  of  New  York  v.  Benedict  (1897) 
78  Fed.  198,  24  C.  C.  A.  56. 

Where  a  federal  court  has  acquired 
jurisdiction  of  the  cause  and  of  all  nec- 
essary parties  in  a  suit  to  administer 
a  trust,  it  may  protect  such  jurisdic- 
tion by  preventing  interference  with  the 
trust  property  through  attachments 
subsequently  procured  from  a  state 
court,  whether  it  has  at  the  time  taken 
actual  possession  by  its  receiver  or  not, 
and  it  has  ancillary  jurisdiction  of  pro- 
ceedings for  that  purpose  against  those 
attempting  such  interference,  without 
regard  to  their  citizenship.  Memphis 
Sav.  Bank  v.  Houchens  (1902)  115  Fed. 
96,  52  C.  0.  A.  176. 

446. Restraint  of  prooeedingsw— 

A  bill  in  equity  to  enjoin  a  judgment  at 
law  is  not  an  original  bill;  and  there- 
fore it  is  not  necessary,  in  a  court  of 
limited  jurisdiction,  to  make  citizens  of 
the  same  state  with  the  plaintiff  parties 
defendant.  Simmsr  v.  Guthrie  (1815)  9 
Cranch.  19,  3  L.  Ed.  642;  Freeman  v. 
Howe  (1860)  24  How.  450, 460, 16  L.  Ed. 
749;  Williams  v.  Byrne  (C.  C.  1846) 
Fed.  Cas.  No.  17,718. 

A  federal  court  will  not  set  aside  a 
judgment  of  a  state  court  for  a  mere 
irregularity,  when  the  proceeding  is 
merely  tantamount  to  the  common-law 
practice  of  moving  to  set  aside  a  judg- 
ment for  irregularity,  or  to  a  writ  of  er- 
ror, a  bill  of  review,  or  an  appeal. 
Gaines  v.  Fuentes  (1875)  92  U.  S.  10, 
23  L.  Ed.  524;  Barrow  v.  Hun  ton 
(1878)  99  U.  S.  80,  25  L.  Ed.  407; 
Smith  V.  Schwed  (C.  C.  1881)  9  Fed. 
483. 

The  creditors  of  a  certain  debtor,  by 
process  out  of  the  federal  court,  attach- 
ed property  in  the  hands  of  the  com- 
plainant, who  claimed  title  to  it  in  his 
own  right.  The  goods  were  returned  to 
him  upon  his  giving  a  delivery  bond  to 
the  marshal  conditioned  upon  his  pro- 
ducing the  goods  at  a  day  named,  or 
paying  their  value.  Complainant,  hav- 
ing disposed  of  the  goods  and  paid  their 
value  to  the  marshal,  brought  a  bUl  for 
an  injunction  to  prevent  the  money  so 
paid  in,  which  he  claimed  as  his  own, 
from  being  distributed  to  the  creditors 
in  the  original  suit  Held  that,  being 
unable  to  maintain  replevin  against  the 
marshal  in  the  state  court  by  reason  of 
the  goods  being  in  the  custody  of  the 
law  in  the  federal  court,  the  complain- 
ant had  no  adequate  legal  remedy,  and 
was  entitled  to  his  injunction  without 
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regard  to  hiB  citizenship.  Krippendorf 
V.  Hyde  (1883)  110  U.  S.  276.  4  Sup. 
Ct.  27,  28  L.  Ed.  145. 

A  bi^l  in  a  federal  court  to  restrain 
the  enforcement  of  a  judgment  by  such 
court  in  ejectment  between  the  same 
parties,  on  account  of  an  equitable  de- 
fense that  could  not  be  pleaded  in 
ejectment,  need  not  allege  the  dtizen- 
ship  of  the  parties,  since  no  other  court 
than  the  one  which  rendered  the  judg- 
ment could  stay  process  in  it  on  the 
jgronnds  set  forth.  Johnson  y.  Chris- 
tian (1887)  125  U.  S.  642,  8  Sup.  Ct 
1135,  31  L.  Ed.  820. 

A  bill  to  enjoin  the  prosecution  of  a 
creditors'  suit  pending  in  the  same 
court  is  ancillary  to  such  suit,  and  ju- 
risdiction does  not  depend  on  the  di- 
verse citizenship  of  the  parties.  Brad- 
ahaw  V.  Miners'  Bank  of  Joplin  (1897) 
81  Fed.  902,  26  C.  O.  A  673. 

A  suit  to  stay  an  action  on  the  law 
cdde  of  the  court  for  recovery  of  lands, 
and  to  reform  a  deed  thereto,  is  an  an- 
cillary suit,  and  the  court  has  jurisdic- 
tion without  regard  to  the  amount  in 
controversy.  Hill  v.  Kuhlman  (1898) 
87  Fed.  498,  31  C.  C.  A.  87. 

Where  separate  actions  at  law  by  in- 
sured against  insurers  on  policies  to 
which  the  same  defense  is  interposed, 
and  under  which  the  liability,  if  any, 
is  proportional,  are  removed  to  the  fed- 
eral court,  with  the  exception  of  one  in 
which  the  amount  involved  is  not 
enough  to  give  it  jurisdiction,  prosecu- 
tion of  this  action,  as  well  as  of  the 
others,  may  be  enjoined  by  a  bill  in  the 
federal  court  to  have  the  liabilities  of 
insurers  determined  and  adjusted  by 
such  court  as  a  court  of  equity  under 
such  bill.  Virginia-Carolina  Chemical 
Co.  V.  Home  Ins.  Co.  of  New  York 
(1902)  118  Fed.  1,  51  C.  O.  A  21. 

Several  insurance  companies  sepa- 
rately issued  policies  on  the  same  prop- 
erty of  v.,  providing  for  proportional 
liability  only  for  any  loss,  and  V. 
brought  separate  actions  at  law  there- 
on against  them  in  a  state  court  The 
state  court  refused  a  motion  to  trans- 
fer the  cases  to  the  federal  court;  but 
in  all  of  them,  except  one,  in  which 
there  was  involved  less  than  the 
amount  necessary  to  give  the  federal 
court  jurisdiction,  complete  records 
were  seasonably  filed  in  the  federal 
court,  which  refused  motions  to  re- 
mand. Held,  that  a  bUl  in  the  federal 
court  to  enjoin  further  prosecution  of 
the  actions  at  law  there  or  elsewhere, 
and  to  have  the  liability  of  the  insurers 
determined  and  adjusted  in  equity  un- 
der such  bill,  was  ancillary  to  the  ac- 
tions at  law,  so  as  to  be  maintained 
without  regard  to  the  citizenship  of  the 
parties.    Id. 

Where  a  court  of  the  United  States, 
in  a  suit  for  the  foreclosure  of  a  mort- 
gage, has  actually  seized  the  property 
through  its  marshal,  for  the  purpose  of 
selling  the  same  under  the  provisions  of 
the  mortgage,  such  court  has  jurisdic- 


tion of  a  suit  by  a  third  person,  claim- 
ing ownership  of  the  property,  to  en- 
join its  sale,  as  ancillary  to  the  orig- 
inal suit,  and  regardless  of  the  citizen- 
ship of  the  parties.  Davis  v.  Martin 
(1902)   113  Fed.  6,  51  C.  C.  A  27. 

A  suit  in  equity  to  stay  proceedings 
at  law  pending  in  a  federal  court  may 
be  maintained  in  such  court  without  re- 
gard to  the  citizenship  or  alienage  of 
the  parties.  St.  Luke's  Hospital  v. 
Barclay  (C.  C.  1855)  Fed.  Cas.  No. 
12,241. 

In  a  suit  in  the  federal  court  brought 
by  aliens,  for  the  construction  of  a  will, 
an  injunction  was  issued  to  restrain 
the  executor  from  distributing  the  es- 
tate. Parkes  v.  Aldridge  (C.  C.  1879) 
Fed.  Cas.  No.  10,755. 

A  bill  filed  on  the  equity  side  of  the 
United  States  court  to  enjoin  the  suit  at 
law  is  ancillary,  and  dependent  on  the 
original  suit,  and,  consequently,  can  be 
maintained  without  reference  to  the 
citizenship  or  residence  of  the  parties. 
Cortes  Co.  v.  Thannhauser  (C.  C. 
1881)  9  Fed.  226. 

A  suit  to  restrain  a  decree  entered  in 
another  equity  suit  in  the  same  court 
may  be  sustained  in  a  federal  court,  al- 
though all  parties  are  citizens  of  the 
same  state,  as  it  is  not  an  original  suit, 
but  purely  ancillary  and  supplementary 
to  the  previous  one;  especially  where 
the  United  States  marshal  is  a  party 
defendant.  The  court  has  inherent  ju- 
risdiction over  its  own  process,  to  pre- 
vent abuse.  Broadis  v.  Broadis  (C.  C. 
1898)  88  Fed.  951. 

A  bill  filed  in  a  federal  court  to  enjoin 
the  further  prosecution  of  an  action  at 
law  pending  therein  is  ancillary  to  the 
law  action,  and  the  court  has  jurisdic- 
tion without  regard  to  the  citizenship 
of  the  parties.  Widaman  v.  Hubbard 
(C.  C.  1898)  88  Fed.  806. 

Where  several  insurers  were  liable, 
if  at  aU,  proportionately  to  the  amount 
the  insurance  of  each  bore  to  the 
amount  of  the  loss,  and  suits  against 
some  of  them  had  been  removed  to  the 
federal  court  and  the  same  defenses 
had  been  interposed  on  behalf  of  all,  a 
bin  in  the  federal  court  to  restrain  the 
suits  at  law  and  to  adjust  the  liability 
of  the  various  insurers  was  an  ancil- 
lary, and  not  an  original,  bill;  and 
hence  the  jurisdiction  of  the  federal 
court  did  not  depend  on  the  citizenship 
of  the  parties  or  the  amount  involved. 
Rochester  German  Ins.  Co.  v.  Schmidt 
(C.  C.  1904)  126  Fed.  998. 

Where  an  action  at  law  was  pending 
in  the  federal  court,  such  court  had  an- 
cillary jurisdiction  before  judgment  to 
entertain  a  bill  to  restrain  the  further 
prosecution  of  such  action  on  equitable 
grounds  not  available  as  a  defense  to 
the  action  at  law,  without  regard  to 
the  citizenship  of  tte  parties.  Leigh  v. 
Kewanee  Mfg.  Co.  (C.  C.  1904)  127 
Fed.  990. 

A  suit  in  equity  in  a  federal  court  to 
enjoin  the  further  prosecution  of  ac- 
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tions  pending  in  said  court,  of  which  it 
has  jurisdiction  by  reason  of  diversity 
of  citizenship  of  the  parties,  and  to  en- 
able the  complainant  to  make  his  de- 
fense to  such  actions,  is  ancillary  there- 
to and  within  the  jurisdiction  of  the 
court,  without  regard  to  the  citizenship 
of  parties  joined  as  defendants.  South 
Penn  Oil  Co.  v.  Calf  Creek  Oil  &  Gas 
Co.  (C.  C.  1905)  140  Fed.  507. 

The  United  States  court  has  juris- 
diction of  a  suit  to  enjoin  the  assign- 
ment of  a  judgment  rendered  therein, 
without  regard  to  the  citizenship  of  the 
parties  to  the  injunction  suit,  whether 
the  parties  thereto  were  or  were  not 
parties  to  the  original  suit.  The  in- 
junction suit  is  not  an  original,  but  an 
auxiliary,  suit.  Thompson  v.  McReyn- 
olds  (D.  C.  1887)  29  Fed.  657. 

In  an  ancillary  suit  to  restrain  the 
further  prosecution  of  an  action  at  law 
in  the  state  court,  alleged  to  have  been 
removed  to  the  federal  court,  the 
amount  in  controversy  is  not  a  jurisdic- 
tional element.  Missouri,  K.  &  T.  Ry. 
Co.  V.  ChappeU  (D.  C.  1913)  206  Fed. 
688. 

447. Restraint  of  unfair  competi- 
tion in  patent  and  trade-mark  oasesw— A 

federal  court  which  has  appointed  ancil- 
lary receivers  for  the  property  of  a  cor- 
poration within  its  jurisdiction  has  ju- 
risdiction of  a  suit  by  such  receivers  in 
their  own  name  to  protect  the  business 
carried  on  by  them  from  injury  by  un- 
fair competition,  also  carried  on  within 
the  state,  without  regard  to  the  citizen- 
ship of  the  parties.  Brookfield  v.  Heck- 
er  (0.  C.  1902)  118  Fed.  942. 

A  complaint  in  a  federal  court  cannot 
join  with  a  cause  of  action  for  infringe- 
ment of  a  patent  one  for  unfair  compe- 
tition in  trade,  although  both  relate  to 
the  same  subject-matter,  where  there  is 
no  allegation  of  diverse  citizenship  to 
give  jurisdiction  of  the  second  cause. 
C.  L.  King  &  Co.  v.  Inlander  (C.  C. 
1902)  133  Fed.  416. 

A  bill  to  restrain  the  infringement  of 
a  patent,  which  thus  presents  a  federal 
question,  does  not  draw  within  the  ju- 
risdiction of  the  federal  court  a  fur- 
ther issue  as  to  unfair  competition 
growing  out  of  the  same  acts  of  defend- 
ant. Cushman  v.  Atlantis  Fountain  Pen 
Co.  (C.  C.  1908)  164  Fed.  94. 

Where  there  is  no  diversity  of  citizen- 
ship in  an  action  in  the  federal  court  for 
infringement  of  trade-mark  and  unfair 
competition,  jurisdiction  can  only  be 
sustained  in  case  there  is  a  cause  of  ac- 
tion for  infringement  of  a  valid  trade- 
mark. Thaddeus  Davids*  Co.  v.  Davids 
(C.  C.  1908)  165  Fed.  792,  decree  re- 
versed (1910)  178  Fed.  801,  102  C.  C. 
A.  249. 

In  a  suit  for  infringement  of  a  patent, 
of  which  a  federal  court  has  jurisdiction 
because  of  the  subject-matter,  it  has 
also  jurisdiction  to  grant  relief  against 
unfair  competition  by  imitating  in  the 
infringing  article  the  distinctive  form 
and  appearance  of  complainant's  patent- 
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ed  article.  T.  B.  Woods  Sons  Co.  v. 
VaUey  Iron  Works  (C.  C.  1909)  166 
Fed.  770. 

Where  a  trade-name  had  not  been  reg- 
istered federal  jurisdiction  of  a  suit  for 
unfair  competition  was  not  conferred 
by  such  act,  but  existed  only  under  the 
rules  governing  ordinary  suits  at  law 
or  in  equity.  A.  B.  Andrews  Co.  v. 
Puncture  Proof  Footwear  Co.  (C.  C. 
1909)  168  Fed.  762. 

Where  the  acts  of  defendant  alleged 
in  a  bill  constituted  an  infringement  of 
complainant's  patent  and  also  unfair 
competition  in  trade,  the  cause  of  ac- 
tion for  the  infringement  gives  a  fed- 
eral court  jurisdiction  of  the  suit  and 
to  grant  any  relief  to  which  complain- 
ant may  be  entitled  on  either  ground. 
Onondaga  Indian  Wigwam  Co.  v.  Ka- 
Noo-No  Indian  Mfg.  Co.  (0.  O.  1910) 
182  Fed.  832. 

If  acts  constituting  infringement  of  a 
trade-mark  and  other  acts  constituting 
unfair  competition  in  trade  are  inde- 
pendent, though  relating  to  the  same 
article,  each  set  of  acts  is  a  separate 
cause  of  action,  of  the  former  of  which 
a  federal  court  has  jurisdiction,  but  not 
of  the  latter,  both  parties  being  resi- 
dents of  the  same  state;  but,  where  the 
wrongful  acts  are  not  distinct,  unfair 
competition  as  well  as  infringement  of 
the  trade-mark  may  be  enjoined  in  the 
same  suit  Ross  v.  H.  S.  Geer  Co.  (C. 
C.  1911)  188  Fed.  731. 

A  federal  court,  in  a  suit  to  enjoin 
infringement  of  a  trade-mark,  cannot 
enjoin  future  acts  amounting  to  unfair 
competition  only.    Id. 

Where  a  trade-mark  is  invalid  or  not 
infringed,  and  the  parties  are  citizens  of 
the  same  state,  the  federal  court  has  no 
jurib-diction  of  a  suit  to  prevent  unlaw- 
ful competition.  Bernstein  v.  Danwitz 
(C.  C.  1911)  190  Fed.  604. 

The  fact  that  a  federal  court  has  ju- 
risdiction of  a  suit  between  citizens  of 
different  states  for  infringement  of  a 
patent,  because  charged  to  have  been 
committed  within  the  district,  where 
defendant  has  a  regular  and  establish- 
ed place  of  business,  although  neither 
party  is*  a  citizen  or  resident  of  the  dis- 
trict, does  not  give  it  incidental  or  an- 
cillary jurisdiction  of  a  separable  cause 
of  action  for  unfair  competition.  Woer- 
heide  v.  H.  W.  Johns-Manville  Co.  (D. 
C.  1912)  199  Fed.  535. 

448.  Riglits  enforceable  in  generai.^ 

There  being  no  common-law  action  for 
a  wrongful  and  malicious  attachment 
enforceable  under  the  Porto  Rican  pro- 
cedure, a  court  of  that  district  would 
have  no  jurisdiction  to  entertain  the 
suit  Fernandez  Y  Perez  v.  Perez  Y 
Fernandez  (1906)  26  Sup.  Ct  561,  566, 
202  U.  S.  80,  50  L.  Ed.  942. 

The  rights  of  action  founded  on  con- 
tracts which  contain  within  themselves 
some  promise  or  duty  to  be  performed 
are  within  this  section,  which  does  not 
include  merely  naked  rights  of  action 
founded  on  some  wrongful  act,  neglect 
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of  duty,  to  which  the  law  attaches  dam- 
ages. Buckingham  v.  Dake  (1901)  112 
Fed.  258,  50  C.  O.  A.  492. 

A  federal  court  in  equity  has  juris- 
diction to  disregard  or  enjoin  enforce- 
ment of  an  unconscionable  judgment  of 
the  state  or  national  court  for  new 
causes',  such  as  fraud,  accident,  or  mis- 
take, which  led  the  court  into  rendition 
of  a  wrong  judgment,  or  prevented  the 
judgment  defendant  from  availing  him- 
self of  a  meritorious  defense.  National 
Surety  Co.  v.  State  Bank  of  Humbolt 
(1903)  120  Fed.  593,  56  0.  O.  A.  657, 
61  Ix  R.  A.  394;  Horton  v.  Stegmyer 
(1910)  175  Fed.  756,  99  C.  0.  A.  332, 
20  Ann.  Gas.  1134. 

449.  Necessity  of  showing  jarisdic- 
tionai  facts.— The  facts  on  which  juris- 
diction rests  must,  in  6X>me  form,  ap- 
pear in  the  record  of  all  suits  prosecut- 
ed before  the  federal  court.  To  this 
rule  there  are  no  exceptions.  Kempe  v. 
Kennedy  (1809)  5  Cranch,  173,  3  L. 
Ed.  70;  Sullivan  v.  Fulton  Steamboat 
Co.  (1821)  6  Wheat  450,  451,  5  L. 
Ed.  302;  McOormick  v.  SuUivant  (1825) 
10  Wheat.  192,  6  L.  Ed.  300;  Scott  v. 
Sanford  (1856)  19  How.  393,  402,  15 
L.  Ed.  691;  In  re  Smith  (1876)  94  U. 
S.  455,  456,  24  U  Ed.  165;  Central 
Grain  &  Stock  Exch.  of  Hammond  v. 
Board  of  Trade  of  City  of  Chicago 
(1903)  125  Fed.  463,  60  C.  C.  A.  299; 
Turner  v.  Jackson  Lumber  Co.  (1908) 
159  Fed.  923,  87  C.  C.  A.  103;  Atchison, 
T.  &  S.  F.  Ry.  Cq.  v.  Phillips  (1910) 
176  Fed.  663,  100  C.  C.  A.  215;  New- 
comb  V.  Burbank  (1910)  181  Fed.  334, 
104  C.  C.  A.  164;  Farmers'  Oil  & 
Guano  Co.  v.  Duckworth  Co.  (1914) 
217  Fed.  362,  133  C.  C.  A.  278;  An- 
derson V.  Jackson  (C.  C.  1828)  Fed. 
Cas.  No.  357;  Kelly  v.  Harding  (C.  C. 
1867)  Fed.  Cas%  No.  7,670;  Norton  v. 
Brewster  (C.  C.  1884)  23  Fed.  840; 
Simon  v.  House  (C.  C.  1891)  46  Fed. 
317,  318;  Wells  v.  Russellville  Anthra- 
cite Coal  Min.  Co.  (D.  C.  1913)  206 
Fed.  528;  Columbia  Digger  Co.  v. 
Rector  (D.  C.  1914)  215  Fed.  618; 
Duncan  v.  U.  S.  (1883)  18  Ct  CI. 
230;  Henry  v.  Carson  (1884)  96  Ind. 
412;  Chemung  Canal  Bank  v.  Judson 
(1853)  8  N.  y.  (4  Seld.)  254. 

Jurisdiction  must  appear  on  the  face 
of  the  bill  or  declaration  by  direct  and 
positive  averment.  Yeandle  V,  Penn- 
sylvania R.  Co.  (1909)  169  Fed.  938, 
95  C.  C.  A.  282;  California- Atlantic  S. 
S.  Co.  V.  Central  Door  &  Lumber  Co. 
(1913)  206  Fed.  5,  124  C.  C.  A.  139; 
Barker  v.  Eastman  (1913)  206  Fed.  865. 
124  C.  C.  A.  525  (affirming  decree  [C. 
C.  1911]  192  Fed.  659) ;  U.  S.  v.  Alberty 
(C.  O.  1844)  Fed.  Cas.  No.  14,426; 
Jones  y.  Adams  Express  Co.  (C.  0. 
1904)  129  Fed.  618. 

The  district  courts  are  not  inferior 
courts  of  limited  jurisdiction  -in  the 
f»ense  that  renders  it  necessary  to  show 
their  jurisdiction  on  the  face  of  their 
records.  Reed  v.  Vaughn  (1847)  10  Mo. 
447;  Ex  parte  HiU  (1869)  5  Nev.  154; 
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Chemung  Canal  Bank  v.  Judson  (1853) 
8  N.  Y.  (4  Seld.)  254;  Thompson  v. 
Lyle  (Pa.  1842)  3  Watts  &  S.  166. 

The  inferior  courts  of  the  United 
States  are  courts  of  limited  jurisdiction, 
but  they  are  not  inferior  courts  In  the 
technical  sense  of  the  term,  and  their 
judgments,  taken  alone,  may  not  be  dis- 
regarded, and,  where  the  jurisdiction  is' 
not  alleged  in  the  proceedings,  their 
judgments  and  decrees  are  erroneous, 
and  may,  on  a  writ  of  error  or  appeal, 
be  reversed,  but  until  reversed  they  are 
conclusive.  McCormick  v.  Sullivant 
(1825)  10  Wheat.  192,  199,  6  L.  Ed 
300. 

While  the  jurisdiction  of  the  national 
courts  is  limited,  they  are  not  inferior 
courts,  and  their  judgments  posses-s 
every  attribute  of  finality  and  estoppel, 
and  the  absence  of  all  appearance  of 
jurisdictional  facts  is  immaterial  In  re 
First  Nat  Bank  (1907)  152  Fed.  64, 
81  C.  C.  A.  260,  11  Ajin.  Cas.  355. 

Jurisdictional  allegations  in  the  com- 
plaint in  federal  courts  are  not  made 
as  a  basis'  for  proof  at  the  trial,  but  to 
found  jurisdiction  thereon.  Per  Amidon, 
District  Judge.  Hill  v.  Walker  (1909) 
167  Fed.  241,  92  C.  C.  A.  633,  writ  of 
certiorari  denied  (1909)  29  Sup.  Ct 
698,  214  U.  S.  517,  53  L.  Ed.  1064. 

In  a  federal  court,  an  order  of  in- 
junction is  not  void  because  the  neces- 
sary jurisdictional  facts  do  not  ap- 
pear on  the  face  of  the  pleadings,  and  a 
person  imprisoned  for  contempt  in  vio- 
lating the  same  is  not  entitled  to  re- 
lease on  habeas  corpus.  In  re  Eaton 
(C.  C.  1892)  51  Fed.  804. 

In  a  bill  filed  in  a  federal  court  by  a 
stockholder  to  enforce  rights  which  may 
properly  be  asserted  by  the  corporation, 
allegations  which  do  no  more  than  to 
show  a  formal  demand  on  the  board  of 
directors  to  bring  the  suit,  and  a  formal 
refusal,  with  a  further  general  allega- 
tion that  the  stiit  is  not  a  collusive  one 
to  confer  jurisdiction,  are  not  a  suffi- 
cient compliance  with  equity  rule  94. 
Elkins  V.  City  of  Chicago  (C.  C.  1902) 
119  Fed.  957. 

The  dismissal  of  a  bill  to  quiet  title  to 
a  mining  claim  does  not  carry  with  it 
a  cross-bill  filed  by  defendant  seeking 
to  have  the  title  to  the  same  claim  quiet- 
ed in  him  and  which  alleges  facts  not 
alleged  in  the  original  bill;  nor  is  it 
necessary  to  the  retaining  of  the  suit  for 
trial  on  the  cross-bill,  where  it  is  in  a 
federal  court,  that  the  cross-bill  should 
contain  the  jurisdictional  allegations  as 
to  the  citizenship  of  the  parties,  which 
was  shown  by  the  original  bill.  Badger 
Gold  Min.  &  Mill.  Co.  v.  Stockton  Gold 
&  Copper  Min.  Co.  (C.  C.  1905)  139 
Fed.  838. 

A  bill  brought  in  the  federal  District 
Court  by  a  minority  stockholder  to  re- 
dress wrongs  claimed  to  have  been  in- 
flicted upon  his  corporation  is  demur- 
rable if  it  fails  to  state  that  the  suit  is 
not  a  collusive  one  to  confer  on  a  fed- 
eral court  jurisdiction   of   a   cause   of 
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which  it  would  not  otherwise  have  cog- 
nizance, as  required  by  equity  rule  94 
(29  Sup.  Ct  xxxvii).  Smith  v.  Chase 
&  Baker  Piano  Mfg.  Co.  (D.  C.  1912) 
197  Fed.  466. 

450.  Sufficiency  of  showing  of  Juris- 
diction.—The  decision  of  the  Supreme 
Court  in  Covington  Drawbridge  Co.  v. 
Shepherd  (1857)  20  How.  227,  15  U 
Ed.  896,  as  to  what  averment  in  the 
declaration  is  sufficient  to  give  the  fed- 
eral courts  jurisdiction,  is  reaffirmed. 
Covington  Drawbridge  (^o.  v.  Shepherd 
(1858)  21  How.  112,  123,  16  L.  Ed.  38. 

It  Is  not  sufficient  that  jurisdiction 
may  be  inferred  argumentatively  from 
th*  averments.  Wolfe  v.  Hartford  Life 
&  Annuity  Ins.  Co.  (1893)  13  Sup.  Ct. 
602,  608,  148  U.  S.  389,  37  L.  Ed.  493. 

It  is  sufficient  to  support  the  juris- 
diction of  a  federal  court  that  the  facts 
requisite  to  confer  it  appear  in  any 
part  of  the  record,  or  are  the  necessary 
consequences  of  the  facts  stated  in  the 
pleadings  or  the  findings  of  the  court. 
Myers  v.  Hettinger  (1899)  94  Fed.  370, 
87  C.  C.  A.  3G9,  affirming  judgment 
Hettinger  v.  Meyers  (C.  C.  1897)  81 
Fed.  805. 

The  jurisdiction  of  a  national  court 
may  not  be  denied  where  the  facts  req- 
uisite to  confer  it  appear  directly  or  by 
just  inference  from  any  part  of  the  rec- 
ord. Howe  V.  Howe  &  Owen  Ball 
Bearing  Co.  (1907)  154  Fed.  820,  83 
C.  C.  A.  536;  Adams  Express  Co.  v. 
Adams  (1908)  159  Fed.  62,  86  C.  C.  A. 
252. 

A  proper  allegation  of  jurisdictional 
facts  in  federal  courts  creates  a  prima 
facie  case  in  favor  of  jurisdiction.  Per 
Amidon,  District  Judge.  Hill  v.  Walk- 
er (1909)  167  Fed.  241,  92  C.  C.  A. 
633,  writ  of  certiorari  deni.ed  (1900) 
29  Sup.  Ct  698,  214  U.  S.  517,  53  U 
Ed.  1064. 

Where  the  jurisdiction  of  a  federal 
court  is  not  challenged  by  pleading,  it 
sufficiently  appears,  if  it  is  shown  in 
any  part  of  the  record,  including  the 
proofs.  Mahoning  Valley  By.  Co.  v. 
O'Hara  (1912)  196  Fed.  945,  116  O. 
O.  A.  495. 

The  plaintiff's  title,  "The  Third  Na- 
tional Bank  of  Baltimore,"  was  not  in 
itself  an  averment  either  that  the 
plaintiff  was  a  banking  association  es- 
tablished in  the  district  of  Maryland  or 
under  the  law  of  the  United  States 
providing  for  national  banking  associa- 
tions; and  the  fact  that  R.  S.  §  5243, 
post,  I  9835,  imposes  a  fine  upon  any 
corporation,  not  organized  under  the 
national  banking  act,  which  shall  use 
the  word  "national"  as  part  of  its 
name,  does  not  necessarily  imply  that 
it  was  lawfully  established  under  such 
act.  Third  Nat  Bank  v.  Teal  (C.  C. 
1881)  5  Fed.  503,  504. 

4&I.  Joinder  of  causes  within  and 
without  Jurisdiction  of  court.— Jurisdic- 
tion of  federal  courts  cannot  be  enlarg- 
ed by  aniting  in  a  single  suit  causes  of 
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action  for  which  the  court  is  without 
jurisdiction  with  one  of  which  it  has  ju- 
risdiction. Geneva  Furniture  Mfg.  Co.  v. 
S.  Karpen  &  Bros.  (1915)  35  Sup.  Ct 
788,  238  U.  S.  254,  59  L.  Ed.  1295. 

The  federal  court's  jurisdiction  can- 
not be  extended  by  uniting  in  the  same 
complaint  a  cause  of  action  of  which  it 
has  no  jurisdiction  with  one  of  which 
it  has.  National  Casket  Co.  ▼.  New 
York  &  Brooklyn  Casket  Co.  (C.  C. 
1911)   185  Fed.  533. 

Equity  rule  26  (198  Fed.  xxv;  115  C. 
C.  A.  xxv)  does  not  authorize  joinder 
of  causes  not  within  the  federal  juris- 
diction with  a  cause  within  such  juris- 
diction. Vose  V.  Roebuck  Weather 
Strip  &  Wire  Screen  Co.  (D.  C.  1914) 
210  Fed.  687. 

Where  a  suit  is  brought  originally  in 
a  federal  district  court  on  both  federal 
and  nonfederal  grounds,  the  court  may 
not  rightfully  retain  that  part  of  the 
suit  based  on  the  nonfederal  ground, 
unless  that  ground  is  merely  incidental 
to  the  federal  ground.  Tullar  &  TuUar 
V.  Illinois  Cent  R.  Co.  (D.  C.  1914) 
218  Fed.  280. 

The  jurisdiction  of  a  federal  court 
being  a  limited  one,  it  cannot  be  ex- 
tended by  uniting  a  cause  of  action  of 
which  it  has  no  jurisdiction  with  one 
within  its  jurisdiction.  Electric  Boat 
Co.  V.  Lake  Torpedo  Boat  Co.  (D.  C. 
1914)  215  Fed.  377. 

452.  Effect  of  insuflloient  allowing.— 

Where  the  jurisdiction  of  the  federal 
courts  is  not  alleged  in  the  proceedings, 
their  judgments  and  decrees  are  errone- 
ous and  may  be  reversed;  but  until  re- 
versed they  are  conclusive,  McCor- 
mirk  v.  Sullivant  (1825)  10  Wheat 
192.  199,  6  L.  Ed.  300;  Scott  v.  Sand- 
ford  (1856)  19  How.  393,  402,  15  L. 
Ed.  691. 

While  a  United  States  court  cannot 
acquire  jurisdiction  of  a  suit  unless  its 
jurisdiction  is  apparent  on  the  face  of 
the  bill  or  declaration,  its  jurisdiction 
may  be  defeated  by  a  subs-equent  de- 
velopment of  facts  which  did  not  ap- 
pear at  the  outset  Barker  v.  Eastman 
(1913)  206  Fed.  865,  124  C.  O.  A.  525. 
affirming  decree  (C.  C.  1911)  192  Fed. 
659. 

When  the  jurisdictional  facts  do  not 
appear  on  the  record,  the  proceedings 
are  void,  and  may  be  so  treated  by 
other  courts.  Duncan  v.  U.  S.  (1883) 
18  Ct.  CI.  230. 

453.  Aniondment  and  euro  of  defects. 

— ^Where  a  federal  court  has  jurisdiction 
over  the  parties  and  cause  of  action, 
it  cannot  be  affected  by  any  amendment 
of  the  pleadings  changing  the  cause  of 
action.  Green  v.  Custard  (1859)  23 
How.  484,  485,  16  L.  Ed.  471. 

An  admission  made  on  the  trial  of 
an  action  in  the  federal  court  of  *'the 
liability  of  defendant  in  this  case  and 
everything  as  alleged  except  the  meas- 
ure of  damages*'  does  not  care  the 
omission  of  the  dedaration  to  allege 
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facts  giving  the  court  jurisdictioii. 
Grand  Trunk  Western  Ry.  Co.  v.  Bed- 
dick  (1908)  160  Fed.  898,  88  C.  O. 
A.  80. 

The  power  of  a  federal  court  of  eq- 
uity to  allow  the  amendment  of  a  bill 
by  changing  the  parties  to  give  the 
court  jurisdiction,  and  the  propriety  of 
exercising  such  power  if  it  exists, 
should  only  be  determined  on  a  formal 
application  and  due  notice  and  hearing. 
Riggs  V.  Brown  (C.  C.  1909)  172  Fed. 
637. 

The  court  has  power  to  permit 
amendment  making  necessary  jurisdic- 
tional averment  after  verdict  or  entry 
of  judgment  or  after  remand  by  appel- 
late court  McEldowney  v.  Card  (C. 
C.  1911)  193  Fed.  475. 

See,  also,  111,  133,  341-344,  364,  of 
this  subdivision,  and  §§  1251c,  1591, 
post,  and  notes. 

454.  Determf nation  of  question  of  )a- 
risdiotlon^— It  belongs  to  the  federal 
courts  to  determine  the  question  of 
their  own  jurisdiction.  Freeman  v. 
Howe  (1860)  24  How.  450,  459,  16 
L.  Ed.  749. 

A  consideration  of  the  averments  of 
an  answer  in  determining  whether  the 
federal  court  has  jurisdiction  of  a  suit 
commenced  therein  is  necessitated  by 
Jurisdictional  Act  March  3,  1875,  §  5, 
post,  §  1019,  which  requires  the  circuit 
court  to  dismiss  the  cause  whenever 
"at  any  time  after  such  suit  has  been 
brought"  it  shall  appear  that  its  juris- 
diction has  been  improperly  invoked. 
Excelsior  Wooden  Pipe  Co.  v.  Pacific 
Bridge  Co.  (1902)  22  Sup.  Ct  681,  185 
U.  S.  282,  46  L.  Ed.  910,  99  O.  G.  2102, 
reversing  decree  (1901)  109  Fed.  497, 
48  C.  C.  A.  349. 

A  judgment  of  a  United  States  court 
that  it  has  jurisdiction  over  a  criminal 
prosecution  against  an  Indian  charged 
with  committing  murder  of  another  In- 
dian on  an  Indian  reservation  is  re- 
viewable by  writ  of  error,  but  cannot 
be  attacked  collaterally  as  absolutely 
void.  Toy  Toy  v.  Hopkins  (1909)  29 
Sup.  Ct  416,  417,  212  U.  S.  542,  53  L. 
Ed.  644. 

Affidavits  filed  in  connection  with  a 
plea  to  the  jurisdiction,  whether  actually 
offered  to  be  read  in  evidence  or  not, 
should  be  considered  by  a  federal  court 
in  deciding  the  question  raised  by  a  plea 
to  the  jurisdiction,  setting  up  the  ob- 
jection that  the  defendant  was  a  for- 
eign corporation  not  doing  bubiness  in 
the  state,  and  that  the  person  attempted 
to  be  served  with  process  was  not  its 
agent  at  that  time.  Mechanical  Appli- 
ance Co.  V.  Castleman  (1910)  30  Sup. 
Ct  125,  215  U.  S.  437,  54  L.  Ed.  272. 

Where  the  fact  is  dear  on  the  face 
of  the  pleadings  that  an  improper  par- 
ty has  been  joined  or  an  assumed  cause 
of  action  injected  into  the  case  to  de- 
feat the  jurisdiction  of  the  federal 
court  over  the  real  controversy,  the 
court  may  find  the  attempted  fraud  on 
its  jurisdiction  from  the  record  alone 
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and  prevent  its  perpetration.  Boat- 
men^s   Bank   of   St.   Louis  v.    Fritzlen 

(1905)  135  Fed.  650,  68  C.  0.  A.  288, 
writ  of  certiorari  denied  Fritzlen  v. 
Boatmen's    Bank    of    St.    Louis,    Mo. 

(1906)  25  Sup.  Ct  803,  198  U.  S.  580, 
49  L.  Ed.  1174,  and  reversing  judgment 
Weldon  v.  Fritzlen  (C.  C.  1904)  128 
Fed.  608. 

Under  Judiciary  Act  1875,  |  5,  post, 
I  1019,  where  a  defendant  after  verdict 
and  judgment  for  the  first  time  raises 
the  question  of  jurisdiction,  on  the 
ground  that  there  was  no  evidence  to 
support  the  jurisdictional  allegations  of 
plaintiff's  pleading,  which  were  put  in 
issue  by  a  general  denial,  it  is  compe- 
tent for  the  court  to  set  aside  the  judg- 
ment for  the  purpose  of  inquiring  into 
the  question,  either  with  or  without  a 
jury,  as  it  may  see  fit;  and,  unless  it 
shall  appear  from  the  evidence  adduced 
or  from  the  record  that  it  is  without 
jurisdiction,  it  may  re-enter  the  judg- 
ment on  the  verdict.  Toledo  Traction 
Co.  V.  Cameron  (1905)  137  Fed.  48,  69 
C.  C.  A.  28. 

Although  an  unverified  bill  by  a 
stockholder  in  a  federal  court  against 
the  corporation  and  another  corpora- 
tion of  the  same  state  alleged  facts 
which  gave  the  court  jurisdiction  on 
the  ground  of  diversity  of  citizenship, 
where  such  allegations  were  promptly 
denied  by  the  first  corporation,  which 
denied  that  complainant  was  a  bona 
fide  stockholder,  and  alleged  that  the 
suit  was  brought  collusively  in  the  in- 
terest of  its  codefendant  to  enable  the 
latter  to  litigate  matters  between  the 
two  corporations  in  the  federal  court, 
which  allegations  found  support  in  the 
averment  in  the  bill  of  facts  not  ger- 
mane to  the  cause  of  action  stated,  the 
joinder  of  unnecessary  parties,  and  the 
filing  of  a  cross-bill  by  the  other  <^or- 
poration  against  the  first  defendant,  a 
jurisdictional  issue  was  presented, 
which  the  court  was  required  to  deter- 
mine before  granting  an  injunction  on 
the  cross-bill  restraining  further  pro- 
ceedings in  a  pending  suit  in  a  state 
court.  National  Hollow  Brake  Beam 
Co.  V.  Chicago  Ry.  Equipment  Co. 
(1909)  108  Fed.  666,  94  C.  C.  A.  152. 

The  rule  that  federal  courts  must 
take  notice  of  want  of  jurisdiction 
whenever  it  appears  does  not  apply 
when  it  depends,  not  on  a  single  uncon- 
troverted  fact,  but  on  a  finding  of  an 
issue  of  fact  as  to  the  fraudulent  join- 
der of  defendants  to  prevent  a  remov- 
al, which  is  determinable  only  after  a 
hearing  on  the  facts.  Donovan  v. 
Wells.  Fargo  &  Co.  (1909)  169  Fed. 
363,  94  C.  C.  A.  609,  22  L.  R.  A.  (N. 
S.)  1250. 

A  federal  court  in  determining  the 
question  of  jurisdiction  is  not  limited 
to  the  return  of  the  marshal  and  dec- 
laration, but  may  look  to  the  entire 
record.  Wylie  Permanent  Camping 
Co.  V.  Lynch  (1912)  195  Fed.  386.  115 
C.  C.  A.  288»  writ  of  certiorari  denied 
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(1912)  32  Sup.  Ct.  839,  225  tJ.  S.  707, 
56  L.  Ed.  1266. 

A  court  must,  as  an  incident  to  its 
general  power  to  administer  justice, 
have  authority  to  consider  its  own 
right  to  hear  a  cause;  but  its  assump- 
tion.  of  authority  to  proceed  in  a  cause 
does  not  confer  jurisdiction,  where  it 
does  not  exist.  Brougham  v.  Oceanic 
Steam  Navigation  Co.  (1913)  205  Fed. 
«57,  126  C.  C.  A.  321. 

A  motion  to  strike  or  demurrer  to  a 
plea  to  the  jurisdiction  in  a  federal 
court  is  irregular.  Alkire  Grocery  Co. 
T.  Richesin  (C.  C.  1899)  91  Fed.  79. 

Pleas  to  the  jurisdiction  in  a  federal 
court  should  be  set  down  for  bearing 
like  a  demurrer  unless  complainant  de- 
sires to  have  the  facts  pleaded  in  is- 
sue, when  he  should  reply.    Id. 

It  is  the  better  practice  to  determine 
the  question  of  the  jurisdiction  of  a 
federal  court  arising  upon  a  denial  of 
plaintiff's  allegation  of  citizen&'hip  on  an 
issue  taken  by  plea,  with  opportunity 
to  both  parties  to  adduce  evidence  in 
the  regular  way,  rather  than  on  motion 
and  ez  parte  affidavits.  Gaddie  v.  Mann 
(C.  C.  1906)  147  Fed.  955,  decree  re- 
versed Mann  v.  Gaddie  (1907)  158  Fed. 
42,  88  C.  C.  A.  1. 

The  question  of  laches  in  filing  a  suit 
in  the  District  Court  of  the  United 
:States  is  immaterial,  in  determining 
the  question  whether  the  court  has 
jurisdiction.  McCauley  v.  McCauley 
(D.  C.  1913)  202  Fed.  280. 

Where  a  bill  prays  for  an  injunction 
and  damages,  the  question  of  the 
court's  jurisdiction  must  be  determined 
l)y  examining  the  allegations  of  the 
bill  with  reference  to  equitable  relief, 
as  if  no  demand  were  made  for  dam- 
ages. Bureau  of  National  Literature 
T.  Sells  (D.  C.  1914)  211  Fed.  379. 

455. Necessity    of    evidence    to 

establish     jurlsdlctlonaJ     allegations.— 

It  is  not  error  to  refuse  to  sustain 
a  plea  to  the  jurisdiction  where  the 
correctness  of  such  refusal  depends  on 
the  alleged  existence  of  certain  facts 
which  are  not  admitted.  Wright  v,  U. 
S.  (1895)  15  Sup.  Ct.  819,  821,  158  U. 
S.  232,  39  L.  Ed.  963. 

Where  a  jurisdictional  allegation  in  a 
bill  filed  in  a  federal  court  is  put  in  is- 
sue by  the  answer,  it  must  be  proved, 
or  the  court  must  decline  jurisdiction. 
Yeandle  v.  Penn^lvania  R.  Co.  (1909) 
169  Fed.  938,  95  C.  C.  A.  282;  Klenk  v. 
Bryne  (C.  C.  1906)  143  Fed.  1008; 
Plant  V.  Gorham  Mfg.  Co.  (D.  C.  1909) 
174  Fed.  852. 

Where  the  facts  alleged  in  a  plea  ques- 
tioning the  jurisdiction  of  the  District 
Court  of  the  United*  States  are  admit- 
ted, no  evidence  in  support  thereof  is 
necessary  to  enable  the  court  to  de- 
termine the  question  of  jurisdiction. 
McCauley  v.  McCauley  (D.  C.  1913)  202 
Fed.  280. 

456.  —  Presumption  as  to  Jurlsdio- 
lionw— It  will  be  presumed  that  a  cause 


is  without  the  jurisdiction  of  a  federal 
District  Court,  unless  the  contrary  af- 
firmatively appears  from  the  record. 
In  re  Smith  (1876).  94  U.  S.  455,  456, 
24  L.  Ed.  165;  Robertson  v.  Cease 
(1878)  97  U.  S.  646,  24  L.  Ed.  1057; 
Grace  v.  American  Cent  Ina.  Co. 
(1883)  3  Sup.  Ct  207,  210,  109  U.  S. 
278,  27  L.  Ed.  932;  Yeandle  v.  Pennsyl- 
vania R,  Co.  (1909)  169  Fed.  938,  95 
C.  C.  A.  282;  Newcomb  v.  Burbank 
(1910)  181  Fed.  334,  104  C.  C.  A.  164; 
California-Atlantic  S.  S.  Co.  v.  Cen- 
tral Door  &  Lumber  Co.  (1913)  206 
Fed.  5, 124  C.  C.  A.  139;  U.  S.  v.  South- 
ern Pac.  R.  Co.  (C.  C.  1892)  49  Fed. 
297;  Same  v.  Central  Pac.  R.  Co.,  Id. 
304;  Lonergan  v.  Illinois  Cent  R.  Co. 
(C.  C.  1893)  55  Fed.  550,  551;  Shade 
V.  Northern  Pac.  Ry.  Co.  (D.  C.  1913) 
206  Fed.  353. 

It  was  the  purpose  of  Congress  by 
the  judiciary  act  of  1887,  corrected  by 
act  of  1888,  25  Stat  433,  to  contract 
the  jurisdiction  of  the  national  courts, 
and  all  doubtful  questions  should  be  re- 
solved against  jurisdiction.  Joy  v.  City 
of  St  Louis  (C.  C.  1903)  122  Fed.  624 
(order  affirmed  [1906]  26  Sup.  Ct  478, 
201  U.  S.  332,  50  L.  Ed.  776);  St 
Louis,  L  M.  &  S.  Ry.  Co.  v.  Davis  (C. 
C.  1904)  132  Fed.  629. 

Where  the  declaration  contained  spe- 
cial counts  upon  promisisory  notes,  and 
also  common  money  notes,  although  the 
jurisdiction  of  the  federal  was  not  ap- 
parent upon  the  special  counts,  yet  the 
money  counts  sustained  by  evidence 
might  have  been  sufficient  to  uphold  it, 
it  will  be  presumed  that  such  evidence 
was  given;  the  record  being  silent,  and 
no  objection  having  been  made  to  ju- 
risdiction during  the  progress  of  the 
trial.  Bank  of  U.  S.  v.  Moss  (1848)  0 
How.  31,  36,  12  L.  Ed.  331. 

Where  the  court  of  the  United  States, 
having  jurisdiction  over  the  parties  and 
the  subject-matter  in  a  foreclosure  suit, 
orders  a  seizure  and  sale,  and  the  mort- 
gaged premises  are  sold  accordingly, 
the  presumption  will  be,  in  favor  of  a 
purchaser  at  the  sale,  that  the  facts 
which  were  necessary  to  be  proved  in 
order  to  confer  jurisdiction  were  prov- 
ed; and  no  other  court  can  inquire  into 
those  facts.  Erwin  v.  Lowry  (1849) 
7  How.  172,  12  L.  Ed.  655. 

Complainant  invoking  jurisdiction  of 
federal  court  of  a  suit  against  nonresi- 
dent aliens  has  the  burden  of  proving 
the  jurisdictional  fact  that  the  property 
to  be  affected  is  within  the  jurisdiction, 
where  averments  in  this  respect  are 
traversed.  Chase  v.  Wetzlar  (1912) 
32  Sup.  Ct  659,  225  U.  S.  79,  56  L. 
Ed.  990. 

The  jurisdiction  of  a  federal  court  of 
a  suit  to  administer  the  assets  of  a 
defunct  corporation  could  not  be  raised 
in  a  collateral  proceeding  for  partition 
of  the  surplus  as-sets  of  such  corpora- 
tion. City  of  New  Orleans  v.  Howard 
(1908)  160  Fed.  393,  87  C.  C.  A.  345. 

The  prima  facie  case  of  jurisdiction 
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by  proper  alleviation  of  jurisdictional 
facts  in  an  action  in  a  federal  conrt 
continues  until  it  is  overcome  by  con- 
vincing evidence.  Per  Amidon,  Dis- 
trict Judge.  HiU  v.  Walker  (1909)  167 
Fed.  241,  92  C.  C.  A.  633,  writ  of  cer- 
tiorari denied  (1909)  29  Sup.  Ct  698, 
214  U.  S.  517,  53  L.  Ed.  1064. 

Where  a  bill  properly  alleges  the  req- 
msite  facts  to  give  a  federal  court  ju- 
risdiction, the  burden  rests  on  the  de- 
fendant to  both  allege  and  prove  facts 
relied  on  to  defeat  the  jurisdiction. 
Wiemer  v.  Louisville  Water  Co.  (C.  0. 
1903)  130  Fed.  244;  Gaddie  v.  Mann 
(C.  C.  1906)  147  Fed.  955,  decree  re- 
versed Mann.v.  Gaddie  (1907)  158  Fed. 
42,  88  C.  C.  A.  1. 

Where  federal  courts  sitting  in  code 
states  wherein  an  objection  to  the  ju- 
risdiction of  the  court  over  the  subject- 
matter  may  be  put  in  on  the  general  is- 
sue follows  such  practice,  no  presump- 
tion of  jurisdiction  attends  their  judg- 
ments or  decrees,  but  facts  showing  ju- 
risdiction must  appear  of  record.  Pa- 
per Automobile  Co.  v.  American  Motor 
Car  Sales  Co.  (C.  O.  1910)  180  Fed. 
245. 

It  will  be  presumed  in  favor  of  a 
judgment  of  a  federal  court,  it  being  a 
court  of  superior  jurisdiction  proceeding 
according  to  the  course  of  the  common 
law,  that  it  had  jurisdiction  of  the  par- 
ties, unless  the  contrary  appears  on  the 
face  of  the  records.  Arnold  v,  Nye 
(1871)  23  Mich.  286. 

The  juris'diction  of  the  federal  court 
is  conclusively  presumed,  unless  the 
contrary  affirmatively  appears  on  the 
face  of  the  record.  Turrell  v.  Warren 
(1878)  25  Minn.  9. 

Since  a  federal  court  is  a  court  of 
general  jurisdiction,  its  only  limitation 
being  as  to  parties  entitled  to  litigate 
therein,  a  state  court  will  not  presume 
that  the  United  States  court  was  with- 
out jurisdiction  of  an  action  pending 
there.  Griswold  v.  Sedgwick  (N.  Y. 
1828)  1  Wend.  126. 

The  federal  courts,  though  of  limited 
jurisdiction,  are  not  inferior  courts,  and 
the  same  presumptions  as  to  the  va- 
lidity of  judgments  when  collaterally 
assailed  will  be  indulged  as  on  a  similar 
attack  on  a  judgment  of  a  court  of 
general  jurisdiction.  Ruckman  v.  Cow- 
ell  (1848)  1  N.  Y.  (1  Comst.)  505. 

457.  Objections  to  jurisdiction^— A 
federal  court  is  without  jurisdiction  of 
an  action  at  law  where  the  answer  con- 
tains a  general  denial,  which  under  the 
state  practice  puts  in  issue  the  juris- 
dictional allegations  of  the  complaint, 
and  there  is  no  proof  to  sustain  such 
allegations.  Yocum  v.  Parker  (1904) 
130  Fed.  770,  66  C.  C.  A.  80,  reversing 
judgment  (C.  C.  1903)  130  Fed.  722, 
which  is  affirmed  on  rehearing  (1904) 
134  Fed.  205.  67  C.  C.  A.  227. 

The  fact  that  one  defendant  might 
have  pleaded  to  the  jurisdiction  is  not 
available  to  the  other  defendant,  where 
the  former  is  not  served  with  process. 


Craig  V.  Cumminga  (C.  0.  1811)  Fed. 
Cas.  No.  3.331. 

A  conveyance  made  to  enable  a  partr 
to  maintain  suit  in  a  federal  court  can- 
not be  questioned  by  one  not  daiming 
under  either  party.  Briggs  v.  B*rench 
(C.  C.  1835)  Fed.  Cas.  No.  1,871. 

A  plea  to  the  jurisdiction  of  a  federal 
court  in  a  suit  in  equity  is  not  objec- 
tionable because  it  alleges  more  than* 
one  ground  of  objection  to  the  juris- 
diction. Cooper  V.  Preston  (C.  C.  1900) 
105  Fed.  403. 

The  defense  that  the  court  has  no  ju- 
risdiction of  the  alleged  cause  of  action 
must  point  out  or  definitely  state  the 
defect  so  as  to  be  apparent  to  the  court, 
and  must  be  sufficient  to  form  the  basis 
of  a  judgment  apart  from  the  portions 
of  the  record  relied  upon.  Lewicki  v. 
John  C.  Wiardi  &  Co.  (D.  C.  1914)  213 
Fed.  647. 

Defendant's  motion  in  the  District 
Court  for  leave  to  plead  to  the  jurisdic- 
tion, without  prejudice  to  defendant's 
right  to  plead  to  the  merits  and  assert 
any  counterclaim,  held  to  be  denied. 
American  Sheet  &  Tin  Plate  Co.  v. 
Winzeler   (D.   C.   1915)   227  Fed.  321. 

See,  also,  108,  845-349,  365.  408,  of 
this  subdivision. 

458.  — —  Manner  of  raising  objection.. 

—See,  also,  notes  under  §  1019.  post. 

Where  the  want  of  jurisdiction  in  a 
federal  court  is  apparent  on  the  face 
of  the  petition,  it  may  be  taken  ad- 
vantage of  by  demurrer.  Southern  Pac 
Co.  V.  Denton  (1892)  13  S.  Ct.  44,  146- 
U.  S.  202,  36  L.  Ed.  942. 

The  question  of  jurisdiction  may  be 
raised  by  motion  to  dismiss,  want  of 
jurisdiction  being  shown  by  the  bill. 
Steigleder  v.  McQuesten  (1905)  25  Sup. 
Ct.  616,  198  U.  S.  141,  49  U  Ed.  986; 
Municipal  In  v.  Co.  v.  Gardiner  (O.  C. 
1894)  62  Fed.  954, 

The  supreme  court  of  the  United 
States  will  of  its  own  motion  deny  its 
jurisdiction,  and  that  of  the  court  frpm< 
which  the  record  comes,  unless  the  ju- 
risdiction affirmatively  appears,  al- 
though neither  party  make  the  point  in 
the  argument.  King  Iron  Bridge  & 
Manufacturing  Co.  v.  Otoe  County 
(1887)  120  U.  S.  225,  7  Sup.  Ct.  552,. 
30  L.  Ed.  623. 

Where  a  bill  to  enjoin  taxation  against 
a  corporation  showed  diverse  citizenship- 
and  that  the  amount  in  controversy  ex- 
ceeded $2,000,  the  failure  of  the  plaintiff 
to  comply  with  the  ninety-fourth  equity 
rule  so  as  to  show  a  right  to  maintain 
the  suit  did  not  go  to  the  jurisdiction  of 
the  court,  although  it  might  be  raised 
as  a  defense  by  demurrer.  Illinois  Cent. 
R.  Co.  V.  Adams  (1901)  21  Sup.  Ct.  251, 
253, 180  U.  S.  28,  45  L.  Ed.  410. 

A  federal  court  should  not  dismiss  on 
its  own  motion,  for  want  of  jurisdiction, 
a  suit  against  the  dairy  and  food  com- 
missioner of  a  state,  on  the  ground  that 
such  suit  is'  one  against  the  state,  but 
such  question  should  be  raised  by  de- 
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murrer  or  other  pleading.  Scully  v. 
Bird  (1908)  28  Sup.  Ct  597.  209  U.  S. 
481,  52  L.  Ed.  899. 

An  objection  to  the  jurisdiction  of  a 
federal  court,  where  dependent  on  a 
question  of  fact,  may  be  taken  by  an- 
swer, and  the  question  of  fact  submitted 
to  the  jury,  but  such  issue  is  an  inde- 
pendent one,  and  should  not  be  sub- 
mitted with  the  other  issues  in  the  case 
to  be  determined  by  a  general  verdict. 
Kirven  v.  Virginia-Carolina  Chemical 
Co.  (1906)  145  Fed.  288,  76  C.  C.  A. 
172,  7  Ann.  Cas.  219. 

The  jurisdiction  of  a  federal  court  of 
another  case  cannot  be  first  raised  on 
appeal.  City  of  New  Orleans  v.  How- 
ard (1908)  160  Fed.  393,  87  C.  O.  A. 
345. 

Neither  the  general  denial  under  state 
codes  nor  the  general  issue  at  common 
law  is  a  proper  method  of  challenging 
the  jurisdiction  of  federal  courts.  Per 
Amidon,  District  Judge.  Hill  v.  Walker 
(1909)  167  Fed.  241,  92  C.  C.  A.  633, 
writ  of  certiorari  denied  (1909)  29  Sup. 
Ct.  698,  214  U.  S.  517,  53  L.  Ed.  1064. 

All  matters  which  go  to  challenge  the 
jurisdiction  of  the  court,  or  the  capac- 
ity of  the  plaintiff  to  sue,  should  be 
presented  by  plea  in  abatement,  in  ad- 
vance of  hearing  on  the  merits,  unleser 
the  want  of  jurisdiction  is  put  in  issue 
by  some  pleading.  Gause  v.  City  of 
Clarksville  (C.  C.  1880)  1  Fed.  353. 

The  federal  courts  always  decline  ju- 
risdiction on  their  own  motion  when- 
ever it  appears  that  they  have  no  ju- 
risdiction of  the  subject-matter  in  con- 
troversy. U.  S.  V.  Wickersham  (C.  O. 
1882)  10  Fed.  505,  511. 

A  plea  to  the  jurisdiction  must  be 
supported  by  a  special  aflSdavit.  Wit- 
temore  v.  Malcomson  (C.  C.  1886)  28 
Fed.  605. 

The  question  of  jurisdiction  of  a  fed- 
eral court  may  be  raised  by  demurrer. 
Hagstoz  V.  Mutual  Life  Ins.  Co.  of  New 
York  (C.  C.  1910)  179  Fed.  569. 

Challenge  to  the  court's  jurisdiction 
over  the  person  of  the  defendant  cannot 
be  made  by  answer  to  the  merits  or 
coupled  with  such  answer,  but  must  be 
by  motion  to  quash  the  return  and  set 
aside  the  service.  Peper  Automobile 
Co.  v.  American  Motor  Car  Sales  Co. 
(C.  O.  1910)  180  Fed.  245. 

Where  a  question  of  jurisdiction  is 
purely  one  of  law,  it  may  be  raised  ei- 
ther by  motion  or  plea  in  abatement 
Lewis  Blind  Stitch  Co.  v.  Arbetter  Fell- 
ing Mach.  Co.  (C.  C.  1910)  181  Fed. 
974. 

The  overruling  of  an  objection  to  ju- 
risdiction by  a  federal  court,  raised  by  a 
special  appearance  for  the  purpose, 
does  not  render  the  question  res  ju- 
dicata, but  the  objection  may  be  re- 
newed by  answer.  Tate  v.  Brinser  (D. 
C.  1915)  226  Fed.  878. 

The  District  Court,  separately  from 
the  trial  on  the  merits,  may  determine 
'questions  relative  to  its  jurisdiction, 
whether   raised   by   objections   to    the 
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complaint,  plea  in  abatement,  or  by 
motion  pending  trial.  American  Sheet 
&  Tin  Plate  Co.  v.  Winzeler  (D.  C. 
1915)  227  Fed.  321. 

See,  also,  108,  345-349,  366,  408,  of 
this  subdivision. 

459. Time  of  objection.— Where  a 

suit  is  brought  by  B.  in  the  United 
States  against  F.  in  his  individual  name 
as  president  of  a  national  bank,  and  it 
appears  upon  an  inspection  of  the  whole 
record  that  the  suit  was  treated  by 
both  parties  as  the  suit  of  the  bank,  and 
not  of  B.  in  his  individual  capacity, 
F.  will  not  be  allowed  on  final  hearing, 
in  order  to  defeat  the  jurisdiction,  to 
assert  for  the  first  time  that  B.,  and  not 
the  bank,  was  the  complainant  in  the 
cause.  Fortier  v.  New  Orleans  Nat. 
Bank  (1884)  5  Sup.  Ct  234,  112  U.  S. 
439,  28  L.  Ed.  764. 

Defendant  may  at  any  time  before 
trial  object  to  the  jurisdiction  on  mo- 
tion, or  by  a  plea,  or  on  the  general 
issue  with  notice  to  the  adverse  party. 
Bobyshall  v.  Oppenheimer  (C.  C.  1824) 
Fed.  Cas.  No.  1,592, 

The  want  of  jurisdiction  may  be 
shown  at  the  trial.  Dennistoun  v.  Drap- 
er (C.  C.  1866)  Fed.  Cas.  No.  3,804; 
Murray  v.  Pa  trie.  Id.  9,967;  B^in  v. 
Texas  Pac.  R.  Co.  (C.  C.  1875)  Fed. 
Cas.   No.   7,596. 

The  question  of  want  of  jurisdiction 
is  always  open  for  determination,  even 
though  there  may  be  in  the  case  prior 
rulings  of  the  same  or  another  judge 
sustaining  the  jurisdiction.  Sheldon  v. 
Wabash  R.  Co.  (C.  C.  1900)  105  Fed. 
785. 

The  defense  that  a  United  States  Dis- 
trict Court  has  no  jurisdiction  over  the 
alleged  cause  of  action  can  be  raised  at 
any  time.  Daily  v.  Doe  (D.  C.  1880) 
3  Fed.  903;  Lewicki  v.  John  C.  Wiardi 
&  Co.  (D.  C.  1914)  213  Fed.  647. 

See,  also,  108,  345-349,  365,  408,  of 
this  subdivision. 

460. Waiver     of     objections.  — 

Want  of  jurisdiction  of  a  federal  court 
of  the  subject-matter  cannot  be  waived 
by  the  parties.  Garrett  v.  Louisville 
&  N.  R.  Co.  (1912)  197  Fed.  715,  117 
C.  C.  A.  100;  Peper  Automobile  Co.  v. 
American  Motor  Car  Sales  Co.  (C.  C. 
1910)   180  Fed.  245. 

An  appearance  in  a  civil  action  in  fed- 
eral courts  waives  all  objections  to  ju- 
risdiction because  of  defects  in  process. 
Pollard  V.  Dwight  (1808)  4  Cranch,  421, 
2  L.  Ed.  666. 

Objection  to  the  court's  jurisdiction 
of  a  corporation  held  not  waived  by  ap- 
pearing and  pleading  in  abatement  by 
attorney.  Commercial  &  Railroad  Bank 
of  Vicksburg  v.  Slocomb  (1840)  14  Pet 
60,  65,  10  L.  Ed.  354. 

The  parties  cannot  by  consent  waive 
the  objection  that  the  case  is  one  of 
which  the  court  has  no  jurisdiction. 
Scott  V.  Sandford  (1856)  19  How.  393. 
402,  15  L.  Ed.  691. 

Defendant  does  not  preclude  himself 
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from  raising  the  question  of  jurisdic- 
tion by  interposing  a  plea  of  former 
adjudication,  and  waiting  until  it  is  de- 
cided against  him.  The  court  is  bound, 
even  of  its  own  motion,  to  determine 
questions  of  jurisdiction  whenever  and 
however  they  may  be  presented.  Mor- 
ris V.  Gilmer  (1889)  9  Sup.  Gt.  289, 
292,  129  U.  S.  315,  32  L.  Ed.  690. 

It  is  a  general  rule  in  the  federal 
courts  that  an  objection  once  taken  to 
the  jurisdiction  is  not  waived  by  de- 
fendant's subsequently  answering  and 
taking  part  in  the  trial.  Foster  Mil- 
bum  Co.  V.  Chinn  (1913)  202  Fed.  175, 
122  O.  C.  A.  577,  affirming  judgment 
Chinn  v.  Foster-Milbum  Co.  (D.  C. 
1912)  195  Fed.  158. 

A  plea  of  the  general  issue  waives 
proof  of  jurisdiction  of  the  person  if 
served  within  the  state.  Blachly  v.  Da- 
vis   (C.  C.  1839)  Fed.  Cas.  No.  1,456. 

To  go  to  trial  on  the  merits  does  not 
have  the  effect  of  waiving  the  juris- 
diction of  the  court.  Carriere  &  Son  v. 
U.  S.  (C.  0.  1908)  163  Fed.  1009. 

See,  also,  108,  345-349,  365,  408,  of 
this  subdivision. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Sere  v.  Pitol  (1810)  6  Cranch,  332,  3 
L.  Ed.  240;  Mclntire  v.  Wood  (1813) 
7  Cranch,  504,  505,  506,  3  L.  Ed.  420; 
McNutt  V.  Bland  (1844)  2  How.  9,  14, 
11  L.  Ed.  159;  Phillips  v.  Preston 
(1847)  5  How.  278,  290,  12  L.  Ed. 
152;  Barney  v.  Baltimore  (1867)  6 
Wall.  280,  289.  18  L.  Ed.  825;  Gaines 
V.  Fuentes  (1875)  92  U.  S.  10,  18,  23 
L.  Ed.  524;  Ober  v.  Gallagher  (1876) 
93  U.  S.  199,  23  L.  Ed.  829;  U.  S.  v. 
Ames  (1878)  99  U.  S.  35,  25  L.  Ed. 
295;  The  City  of  Panama  v.  Phelps 
(1879)  101  U.  S.  453,  456,  25  L.  Ed, 
1061;  New  Orleans,  M.  &  T.  R.  Co.  v. 
Mississippi  (1880)  102  U.  S.  135,  136, 

26  L.  Ed.  96;  Williams  v.  Nottawa 
Twp.  (1881)  104  U.  S.  209,  210,  26  L. 
Ed.  719;  Louisiana  v.  Jumel  (1883)  2 
Sup.  Ct  128,  170,  171.  107  U.  S.  711, 

27  L.  Ed.  448;  New  York  Guaranty 
&  Indemnity  Co.  v.  Memphis  Water  Co. 
(1883)  2  Sup.  Ct  279,  284,  107  U. 
S.  205,  27  L.  Ed.  484;  Civil  Rights  Cas- 
es (1883)  3  Sup.  Ct  18,  22, 109  U.  S.  3, 

27  L.  Ed.  835;  Robb  v.  Connolly  (1884) 
4  Sup.    Ct  544,   550,  111  U.    S.  624, 

28  L.  Ed.  542;  Carter  v.  Greenhow 
(1885)  5  Sup.  Gt  928,  930,  114  U.  S. 
317,  29  L.  Ed.  202;  Bowman  v.  Chicago 
&  N.  W.  Ry.  Co.  (1885)  6  Sup.  Ct 
192,  193,  115  U.  S.  611,  29  L.  Ed. 
602;  Coffey  v.  U.  S.  (1886)  6  Sup.  Ct 
432,  435,  116  U.  S.  427,  29  L.  Ed. 
681;  Rosenbaum  v.  Bauer  (1887)  7 
Sup.  Ct  633,  636,  120  U.  S.  450,  30  L. 
Ed.  743;  In  re  Louisville  Underwrit- 
ers (1890)  10  Sup.  Ct  587,  588,  134  U. 
S.  488,  33  L.  Ed.  991;  McGahey  v.  Vir- 
ginia (1890)  10  Sup.  Ct  972,  978,  135 
U.  S.  662,  34  L.  Ed.  304;  Petri  v.  Com- 
mercial Nat  Bank  (1892)  12  Sup.  Ct 


325,  326, 142  U.  S.  644,  35  L.  Ed.  1144; 
Fleitas  v.  Richardson  (1893)  13  Sup. 
Ct  495,  147  U.  S.  550,  37  L.  Ed.  276; 
Mississippi  Mills  v.  Cohn  (1893)  14 
Sup.  Ct  75,  150  U.  S.  202,  37  L.  Ed. 
1052;  U.  S.  V.  American  Bell  Tele- 
phone Co.  (1895)  16  Sup.  Ct  69,  70, 
159  U.  S.  548,  40  L.  Ed.  255;  Carey  v. 
Houston  &  T.  C.  R.  Co.  (1896)  16  Sup. 
Ct  637,  541,  161  U.  S.  115.  40  L.  Ed. 
638;  Rosecrans  v.  U.  S.  (1897)  17  Sup. 
Ct  302,  304,  165  U.  S.  257,  41  L.  Ed. 
708;  Hunt  v.  U.  S.  (1897)  17  Sup.  Ct 
609,  610,  166  U.  S.  424,  41  L.  Ed.  1063; 
Barrett  v.  U.  S.  (1898)  18  Sup.  Ct  327, 
331,  169  U.  S.  218,  42  L.  Ed.  723;  City 
of  New  Orleans  v.  Quinlan  (1899)  19 
Sup.  Ct  329,  330,  173  U.  S.  191,  43  L. 
Ed.  6(54;  North  American  Transpor- 
tation Trading  Co.  v.  Morrison  (1900) 
20  Sup.  Ct  869,  872,  178  U.  S.  262,  44 
L,    Ed.    1061;     Turner   v.    Richardson 

(1901)  21  Sup.  Ct  295,  296,  180  U.  S. 
87,  45  L.  Ed.  438;  Waite  v.  Santa  Cruz 

(1902)  22  Sup.  Ct  327,  335,  184  U.  S. 
302,  46  L.  Ed.  552;  Emsheimer  v.  New 
Orieans  (1902)  22  Sup.  Ct  770,  774, 
186  U.  S.  33,  46  L.  Ed.  1042;  North- 
em  Pac  R.   Co.   V.  Soderberg    (1903) 

23  Sup.  Ct  365,  366.  188  U.  S.  526,  47 
L.  Ed.  575;  U.  S.  v.  Dewey  (1903)  23 
Sup.  Ct  415,  424,  188  U.  S.  254,  47  L. 
Ed.  463;  Helwig  v.  U.  S.  (1903)  23 
Sup.  Ct  427,  428,  188  U.  S.  605,  47  L. 
Ed.  614;  Giles  v.  Harris  (1903)  23 
Sup.  Ct  639,  643,  189  U.  S.  475,  47  L. 
Ed.  909  (dissenting  opinion) ;  Kinney  v. 
Columbia  Savings  &  Loan  Asso.  (1903) 

24  Sup.  Ct  30,  31,  191  U.  S.  78,  48  li, 
Ed.  103;  Continental  National  Bank  of 
Memphis  v.  Buford  (1903)  24  Sup.  Ct 
54,  55,  191  U.  S.  119,  48  L.  Ed.  119; 
Spencer  v.  Duplan  Silk  Co.  (1903)  24 
Sup.  Ct  174,  175,  191  U.  S.  526,  48 
L.  Ed.  287;    Stevenson  v.  Fain   (1904) 

25  Sup.  Ct  6,  7,  196  U.  S.  165,  49  L. 
Bd.  142;  Sweeney  v.  Carter  Oil  Co. 
(1905)  26  Sup.  Ct  55,  57,  199  U.  S. 
252,  50  L.  Ed.  178;  Petri  v.  F.  E. 
Creelman  Lumber  Co.  (1905)  26  Sup. 
Ct  133,  136,  199  U.  S.  487.  50  L.  Ed. 
281;  Kolze  v.  Hoadley  (1906)  26  Sup. 
Ct  220,  221,  200  U.  S.  76,  50  L.  Ed. 
377;  Wyman  v.  Wallace  (1906)  26 
Sup.  Ct  495,  496,  201  U.  S.  230,  50  L. 
Ed.  738;  Fernandez  y  Perez  v.  Perez  y 
Fernandez  (1906)  26  Sup.  Ct  561,  565, 
202  U.  S.  80,  50  L.  Ed.  942;  Devine 
V.  Los  Angeles  (1906)  26  Sup.  Ct.  652, 
659,  202  U.  S.  313,  50  L.  Ed.  1046; 
Bush  V.  ElUott  (1906)  26  Sup.  Ct  668, 
671,  202  U.  S.  477,  50  L.  Ed.  1114; 
Wishkah  Boom  Co.  v.  U.  S.  (1906)  26 
Sup.  Ct  765,  202  U.  S.  613,  15  L.  Ed. 
1171;  Green  v.  Chicago,  B.  &  Q.  R. 
Co.  (1907)  27  Sup.  Ct  595,  596.  205  U. 
S.  530,  51  L.  Ed.  916;  Minneapolis  v. 
Reum  (1893)  56  Fed.  576,  577,  6  C.  C. 
A.  31;  FuUer  v.  Aylesworth  (1896)  75 
Fed.  694,  698,  21  C.  C.  A.  505;  Blake 
V.  Pine  Mountain  Iron  &  Coal  Co. 
(1896)  76  Fed.  624,  636,  22  C.  C.  A. 
480;  Elkhart  Nat  Bank  v.  Northwest- 
em  Guaranty  Loan  Co.  (1898)  87  Fed. 
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253,  30  G.  C.  A.  632;  U.  S.  v.  Kelly 
(1899)  97  Fed.  460,  38  C.  O.  A.  275; 
Utah-Nevada  Co.  v.  De  Lamar  (1904) 
133  Fed.  113,  66  C.  C.  A.  179  (certio- 
rari denied  [1905]  26  Sup.  Ct  746,  199 
U.  S.  605,  50  L.  Ed.  330) ;  German  Sav- 
ings &  Loan  Soc.  v.  Tull  (1905)  136 
Fed.  1,  11,  69  0.  C.  A.  1  (certiorari 
denied  [1906]  26  Sup.  Ct.  757,  200  U. 
S.  621,  50  L.  Ed.  624) ;  U.  S.  v.  Fidel- 
ity &  Deposit  Co.  of  Maryland  (1907) 
155  Fed.  117,  83  C.  C.  A.  577;  Same 
V.  Bothstein  (1911)  187  Fed.  268,  109 
C.  C.  A.  521;  McClellan  v.  Carland 
(1911)  187  Fed.  915,  110  C.  C.  A.  49; 
Garrett  v.  liOuisville  &  N.  R.  Co.  (1912) 
197  Fed.  715,  117  C.  C.  A.  109;  Amer- 
ican Union  Telegraph  Co.  v.  Bell  Tele- 
phone Co.  (C.  C.  1880)  1  Fed.  698,  699; 
Stanley  v.  Board  of  Sup'rs  of  Albany 
County  (C.  C.  1880)  5  Fed.  254,  255; 
Lyons  v.  Lyons  Nat.  Bank  (C.  C.  1881) 
8  Fed.  369.  375;  Watson  v.  Brooks  (C. 
C.  1882)  13  Fed.  540,  543;  Muntz  v. 
Raft  of  Timber  (C.  C.  1883)  15  Fed. 
555,  556;  Dundee  Mortgage  &  Trust 
Inv.  Co.  V.  School  Dist  No.  1  (C.  C. 
1884)  21  Fed.  151,  153;  Davis  v.  Kan- 
sas City,  S.  &  M.  B.  Co.  (C.  C.  1887) 
32  Fed.  8aS;  U.  S.  v.  Shaw  (C.  C. 
1889)  39  Fed.  433,  435.  3  L.  R.  A.  232; 
Same  v.  I^ynde  (C.  O.  1890)  44  Fed. 
215;  Same  v.  Banister  (C.  C.  1895)  70 
Fed.  44,  45;  Same  v.  Belknap  (C.  C. 
1896)  73  Fed.  19;  Zimmerman  v.  Car- 
penter (C.  C.  1898)  84  Fed.  747,  748; 
Price  &  Hart  v.  T.  J.  ElUs  &  Co.  (C. 

(2)  Of  crimes  and  offenses. 

Second.  Of  all  crimes  and  offenses  cognizable  under  the  authority 
of  the  United  States. 

R.  S.  I  563,  pars.  1,  2,  §  629,  pars.  19,  20.  Act  March  3,  1875.  c.  137,  §  1. 
18  Stat.  470.  Act  March  3,  1887,  c.  373,  §  1,  24  Stat.  552.  Act  Aug.  13, 1888, 
c.  866,  §  1,  25  Stat.  433.  Act  March  3,  1911,  c.  231,  §  24,  par.  2,  36  Stat. 
1091. 

Notes  of  Decisions 


C.  1904)  129  Fed.  482;  Wells  v.  Clark 
(C.  C.  1905)  136  Fed.  462,  464  (mod- 
ified [1906]  27  Sup.  Ct  43,  203  U.  S. 
164,  51  L.  Ed.  138);  Jones  v.  Gould 
(C.  C.  1905)  141  Fed.  69S,  affirmed 
(1906)  149  Fed.  153,  80  C.  C.  A.  1; 
E.  A.  Holmes  &  Co.  v.  U.  S.  Fire  Ins. 
Co.  (C.  C.  1906)  142  Fed.  863,  865: 
Smith  Oyster  Co.  v.  Darbee  &  Immel 
Oyster  &  Land  Co.  (C.  C.  1906)  149 
Fed.  555.  557;  Chicago,  R.  I.  &  P.  E. 
Co.  V.  Swanger  (C.  C.  1908)  157  Fed. 
783  (affirmed  [1910]  30  Sup.  Ct  633, 
218  U.  S.  135,  54  L.  Ed.  970;  and 
[1910]  30  Sup.  Ct  639,  218  U.  S.  159, 
54  L.  Ed.  978) ;  People's  U.  S.  Bank  v. 
GJoodwin  (C.  C.  1908)  162  Fed.  937;  U. 
S.  v.  Parker  (C.  C.  1908)  166  Fed.  137; 
Harding  v.  Standard  Oil  Co.  (0.  C. 
1909)  170  Fed.  651;  Shawnee  Nat 
Bank  v.  Missouri,  K.  &  T.  Ry.  Co.  (C. 
C.  1909)  175  Fed.  458;  Gulbenkian  v. 
U.  S.  (C.  C.  1909)  175  Fed.  860  (af- 
firmed [1911]  186  Fed.  133, 108  C.  C.  A. 
245) ;  In  re  The  Eureka  No.  32  (D.  C. 
1901)  108  Fed.  672;  Puget  Sound  Sheet 
Metal  Works  v.  (jreat  Northern  Ry. 
Co.  (D.  C.  1912)  195  Fed.  350;  Woer- 
heide  v.  H.  W.  Johns-ManviUe  Co.  (D. 
C.  1912)  199  Fed.  535;  Western  Union 
Telegraph  Co.  v.  Louisville  &  N.  R 
Co.  (D.  C.  1912)  201  Fed.  932;  Attle- 
boro  Mfg.  Co.  v.  Frankfort  Marine,  Ac- 
cident &  Plate  Glass  Ins.  Co.  (D.  C. 
1913)  202  Fed.  293;  The  Fred  B.  San- 
der (D.  C.  1913)  208  Fed.  724. 


See  as  to  "Determination  of  jurisdic- 
tion" notes  under  subdivision  1,  as  to 
"Nature  and  extent  of  jurisdiction  in 
general." 

See,  also,  |f§  1233  and  10165  et  seq., 
and  notes  thereunder. 

1.  Nature    and    scope   of    JuriBdlction    in 

general. 

2.  Former  statute  as  prospective. 

8.    Jurisdiction  concurrent  with  other  tri- 
bunals. 

4.  Common-law  offenses. 

5.  Offenses  punishable  under  state  laws. 

6.  Trial    of    indictments    found    In    state 

courts. 

7.  Oftcnses  against  the  law  of  nations. 

8.  Offenses  committed  in  foreign  countries 

or  on  foreign  vessels. 

9.  Offenses  on  Indian  reservations. 
10.    Offense  by  accessory. 

U.  Offenses  by  foreign  consuls. 

12.  Personal  violence  to  public  minister. 

13.  Perjury  and  false  swearing. 

14.  Conspiracy. 

15.  Passing  counterfeit  bank  notes. 

16.  Violation  of  law  as  to  hours  of  labor. 

17.  Revolt  and  mutiny  on  vessel. 

18.  Plundering  property  from  stranded  ves- 

sel. 


19.  Offenses  within  the  admiralty  and  mari- 
time and  territorial  Jurisdiction  of  the 
United  SUtes. 

1.  Nature  and  scope  of  Jurisdiction  in 
general.— The  federal  courts  have  no 
criminal  jurisdiction,  except  what  is 
given  by  statute.  U.  S.  v.  Worrall 
(1798)  2  Dall.  384,  1  L.  Ed.  426;  Same 
V.  Hudson  (1812)  7  Cranch,  32,  3  L. 
Ed.  259;  Same  v.  Coolidge  (1816)  1 
Wheat.  415,  4  L.  Ed.  124;  Same  v. 
Smith  (C.  C.  179i2)  Fed.  Cas.  No.  16,- 
323;  Same  v.  Hare  (C.  C.  1818)  Fed. 
Cas.  No.  15,304;  Same  v.  Terrel  (C. 
C.  1840)  Fed.  Cas.  No.  16,452;  Same  v. 
Lancaster  (C.  C.  1841)  Fed.  Cas.  No. 
15,556;  Same  v.  New  Bedford  Bridge 
(C.  C.  1847)  Fed.  Cas.  No.  15,867; 
Same  v.  Ramsay  (G.  C.  1847)  Fed.  Cas. 
No.  16,115;  Same  v.  Wilson  (C.  C. 
1856)  Fed.  Cas.  No.  16,731;  Same  v. 
Barney  (C.  C.  1866)  Fed.  Cas.  No.  . 
14,524;  Same  v.  Hutchinson  (D.  C. 
1&48)  Fed.  Cas.  No.  15,432;  Same  v. 
Wilson  (D.  C.  1874)  Fed.  Cas.  No. 
16,732;  Same  v.  Swett  (D.  G.  1879)  Fed. 
Cas.  No.  16,427;  In  re  Booth  (1854) 
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3  Wis.  157.  CONTRA,  U.  S.  v.  Cool- 
idge  (C.  C.  1818)  Fed.  Cas.  No.  14,857. 

The  federal  courtis  have  no  com- 
mon-law jurisdiction  to  try  and  pun- 
ish crimes,  but  only  such  jurisdic- 
tion as  is  expressly  authorized  by  the 
constitution  or  by  congress.  V,  S.  y. 
New  Bedford  Bridge  (C.  C.  1847)  Fed. 
Cas.  No.  15,867;  Same  v.  Ramsay  (C. 
C.  1847)  Fed.  Cas.  No.  16,115;  Same  v. 
WUson  (C.  C.  1866)  Fed.  Cas.  No.  16,- 
781;  Id.  (D.  C.  1874)  Fed.  Cas.  No. 
16.732;  Same  v.  Hare  (C.  C.  1818)  Fed. 
Cas.  No.  15,304;  Same  v.  Lancaster  (C. 
C.  1841)  Fed.  Cas.  No.  15,556;  Same 
T.  Barney  (C.  C.  1866)  Fed.  Cas.  No. 
14,524;  Same  v.  Scott  (D.  C.  1865)  Fed. 
Cas.  No.  16,241;  Same  v.  Swett  (D.  O. 
1879)  Fed.  Cas.  No.  16.427. 

Where  a  district  court  had  exclusiye 
and  final  jurisdiction  of  an  offense  by 
the  laws  of  the  United  States,  neither 
the  regularity  of  its  proceedings  nor  the 
validity  of  its  sentence  can  be  called 
in  question  in  any  other  court,  either 
of  a  state  or  the  United  States  by  ha- 
beas corpus  or  any  other  process. 
Ableman  v.  Booth  (1868)  21  How.  606, 
521,  16  L.  Ed.  160. 

Federal  District  Court  which  has  ju- 
risdiction under  this  subdivision  of  aU 
crimes  cognizable  under  authority  of  the 
United  States,  acts  within  its  jurisdic- 
tion whether  it  finds  a  man  guilty  or 
not,  and  whether  its  decision  is  right 
or  wrong.  Lamar  v.  United  States 
(1916)  36  S.  Ct  255. 

Jurisdiction  of  federal  District  Court 
over  a  prosecution  under  Cr.  Code,  §  32. 
post,  §  10196.  for  falsely  pretending, 
with  intent  to  defraud,  to  be  a  federal 
officer,  is  not  defeated  because  the  in- 
dictment may  not  charge  a  crime.     Id. 

The  United  States  circuit  court  has 
jurisdiction  of  indictments,  under  R.  S. 
§1  5515,  5522,  for  interfering  with  and 
resisting  the  supervisors  of  election  and 
deputy  marshals  of  the  United  States 
in  the  performance  of  their  duties  at 
an  election  of  representatives  to  con- 
gress. Ex  parte  Siebold  (1879)  100  U. 
S.  371,  25  L.  Ed.  717. 

There  are  no  crimes  cognizable  in  the 
federal  courts  outside  of  maritime  or 
international  law  or  treaties  except 
such  as  are  created  and  defined  by  acts 
of  Congress.  Morris  v.  U.  S.  (1908) 
161  Fed.  672,  88  C.  O.  A.  532. 

The  circuit  court  had  no  jurisdiction 
to  punish  as  a  crime  the  obstruction  of 
navigable  tide  waters  by  the  erection 
of  a  bridge,  without  an  express  grant 
of  authority  by  congress.  U.  S.  v.  New 
Bedford  Bridge  (C.  C.  1847)  Fed.  Cas. 
No.  15.867. 

Extent  of  the  criminal  jurisdiction  of 
the  United  States  stated  by  Field,  C.  J. 
U.  S.  V.  Smiley  (C.  C.  1864)  Fed.  Cas. 
No.  16,317. 

The  federal  courts  have  jurisdiction 
of  all  criminal  cases  arising  under  the 
federal  laws.  U.  S.  v.  Smith  (C.  C. 
1792)  Fed.  Cas.  No.  16,323;  Same  ▼. 
Reese  (C.  0.  1866)  Id.  16,138. 


Except  offenses  committed  on  the 
high  seas,  or  in  places  in  the  states 
which  are  under  the  exclusive  jurisdic- 
tion of  the  United  States,  there  are  no 
felonies  against  the  United  States,  cog- 
nizable by  courts  of  the  United  States, 
except  those  which  are  expressly  made 
such  by  act  of  congress.  U.  S.  v.  Shep- 
herd (C.  C.  1875)  Fed.  Cas.  No.  16,274. 

This  provision  does  not  confer  juris- 
diction on  the  district  courts  of  any 
crime  not  otherwise  defined  by  some 
statute  of  the  United  States,  and  a 
crime  is  cognizable  unnder  the  authori- 
ty of  the  United  States  when  it  is  tri- 
able in  its  courts  by  virtue  of  its  laws. 
U.  S.  V.  Lewis  (D.  C,  1888)  36  Fed.  449. 

Assuming  that,  under  26  Stat  45.  the 
jurisdiction  of  the  district  court  for  the 
district  of  Washington  extends  to  all 
crimes  committed  within  the  district, 
the  fact  that  the  grand  jury  is  sworn 
to  inquire  into  offenses  committed  with- 
in that  division  only  in  which  the  court 
is  sitting  does  not  avoid  an  indictment 
for  an  offense  committed  within  that 
division.  U.  S.  v.  Wan  Lee  (D.  C.  1890) 
44  Fed.  707. 

The  district  court  of  the  northern 
district  of  Iowa  may  name  the  time  and 
place  of  trial  of  criminal  whether  at 
regular  or  special  term  or  at  the  usual 
places  for  holding  court  or  otherwise, 
subject  only  to  the  right  of  defendant 
to  a  speedy  trial  within  the  district  in 
which  the  offense  was  committed.  U. 
S.  V.  Kessel  (D.  C.  1894)  63  Fed.  433, 
434. 

2.  Former  statute  as   prospective.— 

Judiciary  Act  1789.  §  12,  which  gave 
to  the  circuit  courts  concurrent  juris- 
diction of  all  crimes  and  offenses  cog- 
nizable in  the  district  courts,  was  pro- 
spective, and  embraced  all  offenses  the 
jurisdiction  of  which  was  vested  in  the 
district  courts  by  subsequent  statutes. 
U.  S.  V.  HoUiday  (1865)  70  U.  S.  (3 
Wall.)  407,  18  L.  Ed.  182. 

3.  Jurisdiction  concurrent  with  other 
tribunaiSd— This  enactment  contem- 
plates that  the  jurisdiction  so  exclu- 
sively conferred  may  be  made  a  con- 
current jurisdiction  with  other  tribunals 
whenever  the  laws  of  the  United  States 
shall  so  direct,  and  a  district  court  has 
jurisdiction  to  indict  and  try  a  person 
charged  with  having  forged  an  obliga- 
tion of  the  United  States  with  Intent  to 
defraud,  which  is  made  an  offense  un- 
der R.  S.  §  5414  (section  10318  of  this 
compilation),  although  accused  was  at 
the  time  an  officer  of  the  army,  and  the 
alleged  offense  was  committed  at  a  mil- 
itary post,  and  with  intent  to  defraud 
an  enlisted  soldier,  where  accused  has 
since  been  discharged  from  the  army 
without  any  action  against  him  having 
been  taken  by  the  military  authorities. 
Neall  V.  U.  S.  (1902)  118  Fed.  699,  704, 
56  C.  C.  A.  31. 

Congress  did  not,  by  the  crimes  acts 
of  1825  and  1835  (4  Stat  115,  775), 
give  to  the  civil  courts  any  jurisdiction 
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over  the  crime  of  murder,  when  com- 
mitted on  board  a  United  States  ship 
of  war,  and  triable  before  a  court-mar- 
tial under  the  navy  regulations.  U.  S.  v. 
Mackenzie  (D.  C.  1843)  Fed.  Cas.  No. 
18,313. 

4.  Common-law  offenses.— See  note, 
ante. 

There  are  no  common-law  offenses 
against  the  United  States.  U.  S.  v. 
Eaton  (1892)  12  Sup.  Ct  764,  767,  144 
U.  S.  677,  36  L.  Ed.  591;  U.  S.  v.  Bar- 
naby  (O.  C.  1892)  51  Fed.  20,  22;  U.  S. 
V.  Gibson  (D.  C.  1891)  47  Fed.  833; 
(1893)  20  Op.  Atty.  Gen.  590. 

There  are  no  common-law  offenses 
under  the  laws  of  the  United  States, 
and  the  courts  of  the  United  States  ex- 
ercise no  common-law  jurisdiction  ex- 
cept where  conferred  by  an  act  of  con- 
gress. U.  S.  V.  Dietrich  (C.  C.  1904) 
126  Fed.  676;  Barclay  v.  U.  S.  (1902> 
69  Pac.  798,  11  Okl.  503. 

The  United  States  circuit  courts  did 
not  have  common-law  jurisdiction  in 
criminal  cases.  Jurisdiction  of  crimes 
against  the  state  was  not  among  their 
implied  powers,  though  they  might  fine 
for  contempt,  imprison  for  contumacy, 
enforce  the  observance  of  their  orders, 
etc.  U.  S.  V.  Hudson  (1812)  7  Cranch, 
32,  3  L.  Ed.  259. 

Whether  the  courts  of  the  United 
States  have  jurisdiction  of  offenses  at 
common  law  against  the  United  States, 
quaere.  U.  S.  v.  Coolidge  (1816)  1 
Wheat.  415,  416,  4  L.  Ed.  124. 

The  courts  of  the  United  States  have 
no  jurisdiction  over  offenses  not  made 
punishable  by  the  Constitution,  laws, 
or  treaties  of  the  United  States,  but 
they  may  resort  to  the  common  law 
for  the  definition  of  terms  by  which  of- 
fenses are  designated.  Pettibone  v.  U. 
S.  (1893)  13  Sup.  Ct.  542,  545,  148  U. 
S.  197,  37  L.  Ed.  419. 

The  courts  of  the  United  States  do 
not  resort  to  the  common  law  as  a 
source  of  criminal  jurisdiction,  but  can 
only  take  cognizance  of  such  crimes  and 
offenses  as  are  expressly  designated  by 
the  laws  of  congress,  and  of  which  they 
are  by  such  laws  given  jurisdiction. 
Peters  v.  U.  S.  (1899)  94  Fed.  127,  36 
C.  C.  A.  105. 

The  fact  that  the  punishment  for  a 
common-law  crime  has  been  changed  by 
statute  does  not  affect  the  jurisdiction 
to  punish  it  at  common  law.  U.  S.  v. 
Hammond  (C.  C.  1801)  Fed.  Cas.  No. 
15,293. 

Conspiracy  as  known  at  common  law 
is  not  cognizable  as  such  in  the  federal 
courts.  U.  S.  V.  Martin  (C.  C.  1870) 
Fed.  Cas.  No.  15,728. 

There  are  no  common -law  offenses 
against  the  United  States,  and  the  of- 
fenses cognizable  in  the  federal  courts 
are  only  such  as  the  federal  statutes 
define,  provide  a  punishment  for,  and 
confer  jurisdiction  to  try;  but  when 
congress  adopts  or  creates  a  common- 
law  offense  the  courts  may  properly 
look  to  the  common  law  for  the  true 
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meaning  and  definition  thereof,  in  the 
absence  of  a  clear  definition  in  the  act 
creating  it.  In  re  Greene  (C.  C.  1892) 
52  Fed.  104. 

The  judicial  power  over  offenses  can 
be  exercised  only  over  offenses  which 
are  made  punishable  by  the  constitution, 
laws,  or  treaties  of  the  United  States, 
but  resort  to  the  common  law  may  be 
had  when  necessary  for  the  definition 
of  the  terms  by  which  offenses  are  des- 
ignated. In  re  Kelly  (C.  C.  1895)  71 
Fed.  545,  547. 

Federal  courts  have  no  jurisdiction  of 
common-law  offenses.  U.  S.  v.  Shelton 
(O.  C.  1900)  100  Fed.  831. 

The  federal  courts  have  no  jurisdic- 
tion of  offenses  at  common  law,  though 
the  general  government  be  the  party  im- 
mediately aggrieved.  U.  S.  v.  Hutchin- 
son (D.  C.  1848)  Fed.  Cas.  No.  15,432. 

The  United  States  courts  have  no 
common-law  jurisdiction  in  criminal 
matters,  and  can  only  take  such  juris- 
diction as  is  given  them  by  statute;  and 
the  fact  that,  though  the  larceny  was 
committed  within  the  limits  of  a  state,, 
the  stolen  property  was  not  discovered 
in  defendant's  possession  until  the  ves- 
sel was  upon  Lake  Michigan,  will  not  aid 
their  jurisdiction.  U.  S.  ▼.  Rogers  (D. 
C.  1891)  46  Fed.  1. 

An  indictment  for  offering  an  internal 
revenue  officer  a  bribe  to  set  fire  to  a 
distillery  situated  within  the  limits  of  a 
state  is  not  cognizable  by  the  federal 
courts,  since  there  are  no  common-law 
offenses  against  the  United  States;  and 
R.  S.  §  5451,  post,  §  10203,  which  makes 
it  a  crime  to  offer  to  bribe  an  officer  of 
the  United  States  with  intent  to  influ- 
ence him  to  do  or  omit  to  do  any  act  in 
violation  of  his  lawful  duty,  applies 
only  to  acts  within  the  official  func- 
tions of  the  officer.  U.  S.  v.  Gibson 
(D.  C.  1891)  47  Fed.  833. 

The  fact  that  an  internal  revenue  of- 
ficer has  the  right,  by  virtue  of  his  of- 
fice, to  enter  the  distillery  at  any  time, 
does  not  bring  the  offense  within  the 
cognizance  of  the  federal  courts.     Id. 

The  use  as  money  of  an  instrument 
which  does  not  possess  the  requisite 
similitude  to  some  national  obligation 
or  security  to  perpetrate  a  common- 
law  cheat  is  not  an  offense  against  the 
United  States,  but  is  solely  within  state 
authority.  U.  S.  v.  Barrett  (D.  C. 
1901)  111  Fed.  369. 

When  Congress  in  a  statute  refers  to 
or  adopts  a  common-law  offense  with- 
out further  definition,  the  common-law 
definition  must  obtain.  U.  S.  v.  Car- 
dish  (D.  C.  1906)  143  Fed.  640. 

There  are  no  common-law  offenses 
against  the  United  States,  and  the 
courts  of  the  United  States  have  only 
such  jurisdiction  as  Congress  has  con- 
ferred on  them  to  try  and  punish  such 
acts  as  it  shall  have  previously  declar- 
ed to  be  crimes  and  fixed  the  penalty 
therefor.  U.  S.  v.  Martin  (D.  C.  1910) 
176  Fed.  110. 

Under  Act  Feb.  27,  1801,  there  may 
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be  common-law  offenses  against  the 
United  States  committed  in  the  Dis- 
trict of  Columbia.  Harrison  v.  Moyer 
(D.  C.  1915)  224  Fed.  224. 

While  it  is  the  general  rule  that  there 
are  no  common-law  offenses  against  the 
United  States,  such  rule  does  not  ap- 
ply to  the  District  of  Columbia;  and, 
the  common  law  being  in  force  in  the 
District  of  Columbia  when  R.  S.  §  5440, 
post,  §  10201,  was  enacted,  which  makes 
it  an  indictable  offense  to  conspire  to 
commit  any  offense  against  or  to  de- 
fraud the  United  States  in  any  man- 
ner and  for  any  purpose,  any  common- 
law  offense  not  repealed,  superseded,  or 
plainly  inconsistent  with  existing  legis- 
lation or  necessarily  obsolete  is  an  of- 
fense against  the  United  States  within 
the  meaning  of  that  section.  Tyner  v. 
U.  S.  (1904)  23  App.  D.  C.  324. 

5.  Offenses  punishable  under  state 
laws-^The  offense  of  extorting  money 
under  a  threat  to  accuse  a  person  of  a 
criminal  violation  of  a  federal  internal 
revenue  law,  though  made  a  crime  by 
R  S.  §  5484,  post,  §  10315,  is  excepted 
from  the  exclusive  jurisdiction  con- 
ferred on  the  federal  courts  by  R.  S. 
S  629,  and  R.  S.  §  711,  post,  §  1233,  of 
"all  crimes  and  offenses  cognizable  un- 
der the  authority  of  the  United  States," 
by  the  provision  of  section  5328,  post, 
§  10500,  that  "nothing  in  this  title 
shall  be  held  to  take  away  or  impair 
the  jurisdiction  of  the  courts  of  the 
several  states  under  the  laws  thereof." 
Sexton  V.  People  of  State  of  California 
(1903)  23  S.  Ct.  543,  189  U.  S.  319, 
47  L.  Ed.  833,  affirming  judgment  Peo- 
ple V.  Sexton  (1901)  64  P.  107,  132 
CaL  37. 

An  indictment  for  robbery  on  land 
will  not  lie  in  the  federal  courts.  U.  S. 
V.  Terrel  (C.  C.  1840)  Fed.  Cas.  No. 
16,452. 

The  federal  courts  had  no  jurisdic- 
tion of  the  crime  of  larceny  under  Act 
1790,  §  16,  committed  in  a  place  where 
the  jurisdiction  of  the  United  States  is 
concurrent  with  that  of  a  state.  U.  S. 
V.  Tiemey  (C.  C.  1864)  Fed.  Cas.  No. 
16,517. 

In  matters  committed  to  the  sole  ju- 
risdiction of  the  United  States,  stat- 
utes of  the  state  have  no  application, 
and  a  criminal  prosecution  for  viola- 
tion of  a  state  statute  cannot  be  based 
upon  acts  done  in  such  matters,  but  the 
determination  of  the  rightfulness  of 
such  acts  depends  wholly  upon  the  laws 
of  the  United  States,  and  belongs  to 
their  courts.  Accordingly  held,  that 
the  statute  of  Iowa  (Code,  §  3871) 
providing  for  the  punishment  of  one 
who  maliciously  threatens  to  accuse  a 
person  of  a  crime  in  order  to  compel 
him  to  do  an  act  has  no  application  to 
ft  United  States  pension  examiner, 
charged  with  the  duty  of  investigating 
fraudulent  pension  claims.  In  re  Waits 
(D.  C.  1897)  81  Fed.  359,  order  af- 
firmed Campbell  v.  Waite  (1898)  88 
Ved.  102,  31  C.  C.  A.  403. 


The  fact  that  an  act  constitutes  an 
offense  under  the  statutes  of  a  state, 
cognizable  only  in  the  state  courts, 
does  not  deprive  a  federal  court  of  ju- 
risdiction to  entertain  a  prosecution 
based  on  the  same  act,  where  it  also 
constitutes  an  offense  against  the  laws 
of  the  United  States.  U.  S.  v.  Lackey 
(D.  C.  1900)  99  Fed.  952. 

A  federal  court  may  entertain  a 
prosecution  for  violation  of  Act  March 
2,  1867,  §  1,  post,  f  10442,  denouncing 
peonage,  though  prosecution  of  the 
same  acts  under  the  name  of  kidnap- 
ping and  false  imprisonment  might  be 
held  in  the  state  courts.  U.  S.  v.  Mc- 
Clellan  (D.  C.  1904)  127  Fed.  971,  979. 

The  crime  of  destroying  the  ballot 
box  used  and  the  ballot  cast  at  an  elec- 
tion for  Congressman  and  presidential 
electors  can  be  punished  by  the  state 
as  well  as  the  United  States.  Mason 
V.  State  (1892)  55  Ark.  529,  18  S.  W. 
827. 

6.  Trial  of  Indictments  found  In  state 
courts^-Congress  has  no  power  to  con- 
fer on  the  United  States  courts  juris- 
diction to  try  indictments  found  in  the 
state  courts,  as  the  constitution  of  the 
United  States  confers  no  such  power. 
People  V.  Murray  (1864)  5  Parker,  Cr. 
R.  577. 

7.  Offenses  against  the  law  of  nations. 

—The  federal  judiciary,  in  the  absence 
of  legislation  by  Congress,  has  juris- 
diction of  an  offense  against  the  law  of 
nations,  and  may  proceed  to  punish  the 
offender  according  to  the  forms  of  the 
common  law.  Henfield's  Case  (C.  C. 
1793)  Fed.  Cas.  No.  6,360. 

8.  Offenses  committed  In  foreign  coun- 
tries or  on  foreign  vessels.— The  United 
States  courts  have  no  jurisdiction  over 
robbery  or  piracy  committed  by  an 
alien  on  board  a  foreign  vessel  on  the 
high  seas,  whether  within  or  without 
a  marine  league  of  our  coasts.  U.  S. 
V.  Kessler  (C.  C.  1829)  Fed.  Cas.  No. 
15,528. 

The  federal  courts  have  no  jurisdic- 
tion of  offenses  upon  or  against  the 
property  of  another  committed  on 
board  of  an  American  vessel  lying  with- 
in a  land-locked  harbor  within  the  ju- 
risdiction of  a  foreign  sovereign.  U. 
S.  V.  Morel  (C.  C.  1834)  Fed.  Csis.  No. 
15,807;  Same  v.  Jackson  (C.  C.  1843) 
Fed.  Cas.  No.  15,457. 

The  fact  that  a  person  stealing  goods 
in  a  foreign  port  brings  them  upon  the 
high  seas  in  an  American  vessel  will 
not  give  jurisdiction  of  the  offense  to 
the  federal  courts.  U.  S.  v.  Morel  (C. 
C.  1834)  Fed.  Cas.  No.  15,807. 

The  joint  resolution  by  congress  of 
April  20.  1898,  after  declaring  that 
"the  people  of  the  island  of  Cuba  are, 
and  of  right  ought  to  be,  free  and  in- 
dependent," further  states  "that  the 
United  States  hereby  disclaims  any  dis- 
position or  intention  to  exercise  sov- 
ereignty, jurisdiction,  or  control  over 
said  idand,  except  for  the  pacification 
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thereof,  and  asserts  its  determiDation, 
when  that  is  accomplished,  to  leave  the 
government  and  control  of  the  island 
to  its  people."  After  the  Treaty  of 
Paris,  a  military  governor  of  the  island 
was  appointed  by  the  secretary  of  war, 
and  the  military  governor  afterwards 
provided  for  a  civil  government,  with 
the  various  departments  and  courts. 
The  act  of  June  6,  1900,  amending  R. 
S.  §  5270,  post,  §  10110,  provides  for 
honoring  requisitions  from  the  chief 
executive  officer  in  "control**  of  a  "for- 
eign country  or  territory"  under  the 
"control"  of  the  United  States.  Held, 
that  Cuba,  under  the  military  governor, 
was  a  foreign  country,  so  that  one  com- 
mitting a  crime  on  a  vessel  registered 
at  a  Cuban  port  was  not  subject  to 
trial  therefor  in  the  courts  of  the  Unit- 
ed States.  U.  S.  v.  Assia  (C.  C.  1902) 
118  Fed.  915. 

No  federal  court  has  jurisdiction  to 
try  persons,  whether  or  not  claiming 
to  be  American  citizens,  for  crimes 
committed  in  foreign  countries.  (1893) 
20  Op.  Atty.  Gen.  590. 

9.  Offenses  on  Indian  reservations^^ 

See,  also,  notes  under  §§  10445  and 
10502,  post 

The  federal  circuit  courts  had  no  ju- 
risdiction over  an  indictment  against  a 
white  man  for  the  murder  of  a  white 
man  within  an  Indian  Reservation  in 
a  state.  U.  S.  v.  McBratney  (1881) 
104  U.  S.  621,  623,  26  L.  Ed.  869. 

The  offense  of  assault  with  intent  to 
commit  rape,  committed  by  an  Indian 
upon  an  Indian  woman,  both  residing 
upon  an  Indian  reservation,  is  not  cog- 
nizable as  a  crime  by  any  statute  of 
the  United  States,  and  United  States 
courts  have  no  jurisdiction  of  such  of- 
fense. U.  S.  V.  King  (D.  C.  1897)  81 
Fed.  625. 

10.  Offense  by  accessory ^-See,  also, 
§  10506,  and  notes  thereunder. 

An  indictment  as  accessory  before 
the  fact  of  murder  will  not  lie  in  the 
federal  courts.  U.  S.  v.  Ramsay  (O.  C. 
1847)   Fed.  Cas.  No.  16,115. 

11.  Offenses  by  foreign  oonsulsv— Un- 
der section  11,  Judiciary  Act,  giving  the 
circuit  court  jurisdiction  of  all  crimes 
and  offenses  cognizable  under  the  au- 
thority of  the  United  States,  such 
courts  had  jurisdiction  to  try  an  indict- 
ment against  a  foreign  consul  for  of- 
fenses committed  in  this  country.  U. 
S.  V.  Ravara  (C.  C.  1793)  Fed.  Cas.  No, 
16.122. 

A  foreign  consul,  notwithstanding  his 
official  character,  is  indictable  in  this 
country  and  triable  in  the  federal  court 
for  the  common-law  offense  of  send- 
ing anonymous  and  threatening  letters 
with  intent  to  extort  money.  U.  S.  v. 
Ravara  (C.  C.  1794)  Fed.  Cas.  No. 
16,122a,  2  DaU.  299,  note. 

12.  Personal  violence  to  public  minis* 

ter.-^rhe  circuit  courts  had  jurisdiction 
of  the  offense  of  offering  violence  to  the 
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person  of  a  pubUc  minister.  U.  S.  v. 
Ortega  C1826)  11  Wheat  467,  469,  6 
li.  Ed.  521. 

IS.  Perjury  and  false  swearing^— See 
also,  11  10248  and  10295,  and  notes 
thereunder. 

Federal  courts  have  exclusive  juris- 
diction of  perjury  in  deposition  in  a 
contested  election  of  a  member  of  Con- 
gress. Thomas  v.  Loney  (1890)  10 
Sup.  Ct  584,  585,  134  U.  S.  372,  33 
L.  Ed.  949,  affirming  (C.  O.  1889)  38 
Fed.  101. 

Section  10295,  post,  defining  the 
crime  of  perjury,  is  not  confined  in  its 
operation  to  places  within  the  exclusive 
jurisdiction  of  the  United  States,  but  is 
of  universal  application  within  the  ter- 
ritorial limits  thereof;  and  the  crime 
is  punishable  in  the  district  court  of 
the  district  in  which  it  is  committed. 
Caha  V.  United  States  (1894)  14  Sup. 
Ct  513,  152  U.  S.  211,  38  L.  Ed.  415. 

A  District  Court  of  the  United  Statea 
has  jurisdiction  of  a  prosecution  under 
R.  S.  S  5395,  post,  §  10248,  for  false 
swearing  in  a  naturalization  proceed- 
ing, notwithstanding  the  fact  that  such 
proceeding  was  in  a  state  court 
Holmgren  v.  United  States  (1907)  156 
Fed.  439,  84  C.  C.  A.  301,  judgment 
affirmed  (1910)  30  S.  Ct.  588,  217  U. 
a  509,  54  L.  Ed.  861, 19  Ann.  Cas.  778. 

Act  July  14,  1870,  c.  254,  16  Stat 
254,  entitled  "An  act  to  amend  the 
naturalization  laws  and  to  punish 
crimes  against  the  same,"  etc.,  pro- 
vides (section  1)  that  "in  all  cases 
where  any  oath  or  affidavit  is  made  or 
taken  under  or  by  virtue  of  the  law  re- 
lating to  the  naturalization  of  aliens 
or  in  any  proceedings  under  such  laws" 
any  person  who  knowingly  swears 
falsely  shall  be  punished,  etc     Section 

4  made  the  provisions  of  the  act  ap- 
plicable to  all  naturalization  proceed- 
ings before  any  court,  and  provided 
that  "the  courts  of  the  United  States 
shall  have  jurisdiction  of  all  offenses 
under  the  provisions  of  this  act  in  or 
before  whatsoever  court  or  tribunal  the 
same  shall  have  been  committed." 
When  incorporated  into  the  Revised 
Statutes  of  1875,  section  1  of  this  act 
became  section  5395  (this  compilation, 

5  10248),  being  placed  in  the  chapter 
entitled  "Crimes  against  Justice,"  while 
the  other  sections  were  distributed 
elsewhere.  Section  4  became  section 
5429  (this  compilation,  {  10249),  and, 
with  the  portion  of  this  section  above 
quoted  omitted,  was  made  applicable 
only  to  sections  immediately  preceding, 
thus  excluding  section  5395.  Held 
that,  notwithstanding  the  changes  on 
revision,  section  5395  stiU  conferred  on 
the  federal  courts  jurisdiction  of  a  per- 
jury committed  in  naturalization  pro- 
ceedings in  a  state  court,  in  the  pro- 
cedure prescribed  by  Congres.  U.  S. 
V.  Severino  (C.  C.  1903)  125  Fed.  94a 

Const  U.  S.  art  3,  §  1,  vests  the  ju- 
dicial power  of  the  United  States  is 
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the  courts  thereof.  By  R.  S.  |  711, 
d.  1,  post,  §  1233,  such  courts  had  ju- 
risdiction exdusiTe  of  the  state  courts 
of  all  crimes  and  offenses  cognizable 
under  the  authority,  of  the  United 
States.  R.  S.  I  629,  cl.  20,  embodied 
herein,  gave  the  Circuit  Courts  of  the 
United  States  exclusive  cognizance  of 
all  such  crimes  except  where  otherwise 
provided  by  law,  and  R.  S.  §  5392,  post, 
§  10295,  defining  and  punishing  per- 
jury, does  not  save  the  jurisdiction  of 
the  state  courts.  Held,  that  perjury 
committed  by  false  swearing  before  a 
United  States  commissioner  was  not 
subject  to  the  jurisdiction  of  a  state 
court  under  Ky.  St  §  1174  (Russell's 
St  f  3708),  defining  and  punishing  per- 
jury. Commonwealth  v.  Kitchen  (1011) 
133  S.  W.  586,  141  Ky.  655. 

Willful  false  swearing  by  a  person 
giving  testimony  in  a  naturalization  pro- 
ceeding before  a  state  court  is  an  of- 
fense against  the  laws  of  the  United 
States  punishable  in  the  federal  courts 
and  not  in  the  state  courts.  People  v. 
Sweetman  (N.  Y.  1857)  3  Park.  Cr.  R. 
35a 

14.  Consplraoyd— See  note,  ante,  as  to 
"Common-law   offense." 

Where  an  indictment  charged  that 
defendants  conspired  to  injure,  oppress, 
threaten,  and  intimidate  B.,  a  citizen  of 
the  United  States,  in  the  free  exercise 
of  his  privilege  of  contracting  and  be- 
ing contracted  with,  his  right  of  per- 
sonal security  and  personal  liberty,  and 
the  overt  act  charged  was  the  seizing 
of  B.,  the  pladng  of  handcuffs  on  him, 
and  compelling  him,  by  force  and 
against  his  will,  to  enter  into  a  pre- 
tended contract  to  work  for  a  long  pe- 
riod of  time  for  the  defendant,  the  in- 
dictment did  not  state  an  offense  with- 
in the  jurisdiction  of  the  federal  courts, 
under  R.  S.  §  5608,  post,  §  10183,  pro- 
hibiting conspiracy  to  injure  or  intimi- 
date dtizens  in  the  exerdse  of  dvil 
rights;  the  citizen's  right  to  personal 
liberty  and  security  being  within  the 
primary  jurisdiction  of  the  state.  U. 
S.  v.  Eberhart  (C.  C.  1899)  127  Fed. 
254. 

Federal  courts  have  no  jurisdiction  to 
punish  a  conspiracy  to  oppress  and  in- 
timidate a  dtizen  of  the  United  States 
to  prevent  him  from  exercising  the  right 
to  establish  a  miners'  union  in  a  state, 
in  the  furtherance  of  which  defendants 
were  alleged  to  have  assaulted  such 
citizen,  with  intent  to  murder  him  by 
shooting  at  him  with  a  pistol;  such  of- 
fense being  entirely  within  the  juris- 
diction of  the  state  courts.  U.  S.  v. 
Moore  (C.  C.  1904)  129  Fed.  630. 

It  is  not  necessary  to  the  conviction 
of  persons  charged  with  a  conspiracy 
that  they  should  have  resided  within 
the  jurisdiction  of  the  court  trying  the 
indictment  at  the  time  the  conspiracy 
was  formed,  if  the  conspiracy  was  en- 
tered into,  and  had  its  headquarters,  in 
that  jurisdiction.  U.  S.  ▼.  Howell  (D. 
G.  1892)  56  Fed.  21. 


15.  Passing  counterfeit  bank  notes.— 

A  state  court  has  no  jurisdiction  over  the 
offense  of  passing  counterfeit  national 
bank  notes  with  knowledge  of  their 
counterfeit  character.  Therefore,  where 
one  has  been  convicted  of  that  offense 
by  a  state  court  and  sentenced  to  im- 
prisonment, he  will  be  discharged  on 
motion  in  habeas  corpus  proceedings 
taken  in  the  district  court  Ex  parte 
Houghton  (D.  C.  1881)  7  Fed.  657; 
Id.  (D.  C.  1881)  8  Fed.  897. 

16.  Violation  of  law  as  to  hours  of  la- 
bor.—In  a  prosecution  of  government 
contractors  for  "unlawfully,  intentional- 
ly, and  knowingly  requiring  or  permit- 
ting a  laborer  or  mechanic,  employed  on 
public  work,"  to  wit,  a  dam  across  the 
Ohio  river,  to  work  more  than  eight 
hours  on  a  single  calendar  day,  con- 
trary to  the  provisions  of  Act  Aug.  1, 
1892,  post,  §  8919,  "relating  to  the 
limitation  of  the  hours  of  daily  service 
of  laborers  and  mechanics  employed 
upon  the  public  works  of  the  United 
States  and  of  the  District  of  Colum- 
bia," the  offense  is  not  the  working 
overtime  by  the  laborer  or  mechanic, 
but  is  on  the  part  of  the  contractor  in 
requiring  and  permitting  such  overtime 
work  to  be  done;  and  hence,  where  the 
work  is  directed,  required,  or  permit- 
ted from  the  Ohio  side  of  the  river,  the 
federal  court  for  the  Southern  District 
of  Ohio  has  jurisdiction  over  the  of- 
fense, notwithstanding  some  or  all  of 
the  work  may  have  been  performed 
south  of  the  Une  which  divides  the 
states  of  Ohio  and  Kentucky.  U.  S.  v. 
Sheridan-Kirk  Contract  Co.  (D.  C. 
1906)  149  Fed.  809. 

17.  Revolt  and  mutiny  on  vessel.— See 
notes  under  |§  10465  and  10466,  post. 

18.  Plundering  property  from  strand- 
ed vessels— See  notes'  under  §  10470, 
post 

19.  Offenses  within  the  admiralty  and 
maritime  and  territorial  jurisdiction  of 
the  United  States^See  f  10445  et  seq. 
and  notes  thereunder. 

Cited  without  definite  application, 
U.  S.  V.  Hall  (1878)  98  U.  S.  343,  345, 
25  Lfc  Ed.  180;  Tennessee  v.  Davis 
(1879)  100  U.  S.  257,  274,  277,  25  L. 
Ed.  648;  In  re  Mills  (1890)  10  Sup. 
Ct  762,  135  U.  S.  263,  34  L.  Ed.  107; 
Ex  parte  Wilson  (1891)  11  Sup.  Ct.  870, 
872,  140  U.  S.  575,  35  L.  Ed.  513; 
New  York  v.  Eno  (1894)  15  Sup.  Ct. 
30,  31,  155  U.  S.  89,  39  L.  Ed.  80; 
Rosecrans  v.  U.  S.  (1897)  17  Sup.  Ct. 
302,  3(H,  165  U.  S.  257,  41  L.  Ed  706; 
Hunt  V.  U.  S.  (1897)  17  Sup.  Ct.  609, 
610,  166  U.  S.  424,  41  L.  Ed.  1063; 
Barrett  v.  U.  S.  (1898)  18  Sup.  Ct. 
327,  331,  169  U.  S.  218,  42  L.  Ed.  723; 
Dwyer  v.  U.  S.  (1909)  170  Fed.  160,  95 
C.  C.  A.  416;  U.  S.  v.  Borger  (C.  C. 
1881)  7  Fed.  193,  194;  U.  S.  v.  Baum 
(0.  C.  1896)  74  Fed.  43,  46. 
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(3)  Of  admiralty  causes,  seizures,  and  prizes. 

Third.  Of  all  civil  causes  of  admiralty  and  maritime  jurisdiction, 
saving  to  suitors  in  all  cases  the  right  of  a  common-law  remedy  where 
the  common  law  is  competent  to  give  it;  of  all  seizures  on  land  or 
waters  not  within  admiralty  and  maritime  jurisdiction;  of  all  prizes 
brought  into  the  United  States ;  and  of  all  proceedings  for  the  con- 
demnation of  property  taken  as  prize. 

R.  S.  §  563,  pars.  8,  9,  t  629,  par.  6.    Act  March  3, 1911,  c  231,  t  24,  par.  8, 
36  Stat.  1091. 

Notes  of  Decisioiui 

constitutioDal.  The  Moses  Taylor 
(1866)  4  WaU.  411,  430,  18  L.  Ed.  397. 
Act  Sept  24,  1789,  §  9,  providing  that 
the  district  courts  shall  have  exclusive 
original  cognizance  in  all  cases  of  ad- 
miralty and  maritime  jurisdiction,  but 
fiaving  to  litigants  in  all  cases  the  right 
of  a  common-law  remedy  where  such 
remedy  exists,  is  not  in  conflict  with 
Const.  U.  S.  art.  3,  §  2,  extending  the 
judicial  power  of  the  United  States  "to 
all  cases  of  admiralty  and  maritime  ju- 
risdiction." Home  Ins.  Co.  v.  North- 
western Packet  Co.  (1867)  32  Iowa, 
223,  7  Am.  Rep.  183. 

2.  Former  law  limiting  or  oxtotiding 
]uri8dIction.^Act  1845.  c.  19,  extending 
the  admlraltiy  and  maritime  jurisdiction 
of  the  district  courts  of  the  United 
States'  to  certain  cases  upon  the  lakes 
and  navigable  waters  connecting  them, 
was  not  a  regulation  of  commerce.  The 
Genesee  Chief  v.  Fitzhugh  (1851)  53 
U.  S.  (12  How.)  443,  13  L.  Bd.  1058; 
Freta  v.  Bull  (1851)  53  U.  S.  (12  How.) 
466,  13  Ia  Ed.  1068. 

Act  Feb.  26,  1845  (5  Stat  726),  ex- 
tending the  admiralty  jurisdiction  to 
certain  cases  on  the  lakes  or  navigable 
waters  connecting  the  same,  does  not 
give  admiralty  jurisdiction  of  a  libel 
for  the  loss  of  goods  s'hipped  from  one 
port  to  another  port  in  the  same  state, 
even  though  the  ultimate  destination  of 
the  vessel  is  a  port  in  another  state. 
Allen  V.  Newberry  (1858)  62  U.  S.  (21 
How.)  244,  16  D.  Ed.  110;  Maguire  ▼. 
Card  (1S58)  62  U.  S.  (21  How.)  248, 
16  L.  Ed.  118. 

Under  Act  Feb.  26,  1845  (5  Stat 
726),  it  was  held  that  admiralty  juris- 
diction of  the  federal  courts  does  not 
extend  to  a  contract  for  biipplics  fur- 
nished a  vessel  engaged  in  trade  be- 
tween two  river  ports  in  the  same 
state.  Maguire  v.  Card  (1858)  21  How. 
248.  249,  16  L.  Ed.  118. 

Under  Act  1845,  c.  20  (5  Stat.  726), 
the  admiralty  jurisdiction  of  the  federal 
courts  upon  the  lakes  does  not  extend 
to  a  suit  upon  a  contract  of  shipment 
of  goods  between  ports  and  places*  in 
the  same  state,  although  the  vessel  is 
a  general  ship,  with  an  assorted  cargo, 
engaged  in  a  general  carrying  business 
between  ports  of  different  states.  Al- 
len V.  Newberry  (1858)  62  U.  S.  (21 
How.)  244,  16  L.  Ed.  110. 

The  extension  of  admiralty  jurisdic- 
tion to  the  lakes  (Act  Feb.  26, 1845)  did 
not  take  away  the  concurrent  remedy 
which   existed  at   common  law.     The 
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Constitutionality  of  former  statute. 

Former  law  limiting  or  extending  Juris- 
diction. 

Territorial  courts. 

Nature,  grounds,  and  scope  of  jurisdic- 
tion in  general. 

Waters  over  which  Jurisdiction  extends. 

Consent  conferring  Jurisdictions. 

Loss  oh  Jurisdiction. 

E^ffect  of  adoption  of  state  laws. 

Saving  of  common-law  remedy. 

Leave  to  sue  receiver. 

Suits  between  foreigners  and  against 
foreign  vessels. 

Foreign  attachment. 

Maritime  contracts  and  services  in  gen- 
eral. 

Supplies  and  repairs,  and  services  per- 
formed for  vessel. 

Insurance. 

Charter  parties  and  contracts  of  af- 
freightment or  transportation. 

Demurrage. 

Salvage. 

Pilotage. 

Claim  for  towing  on  Hudson  river. 

Claims  for  wages. 

EJnforcement  of  liens. 

Torts  in  general. 

Collisions. 

Personal  injuries. 

Wrongful  death. 

Limitation  of  liability  of  shipowners. 

Seizures,  forfeitures,  and  penalties  in 
general. 

Seizures  on  land. 

Detention  of  cargo  belonging  to  govern- 
ment. 

Prize. 

Objections  or  exceptions  and  waiver 
thereof. 


See,  also,  |  1233,  post,  and  notes 
thereunder. 

See,  also,  Const,  art.  3,  §  2,  cl.  1, 
and  notes  thereunder  as  to  "cases  of 
admiralty  and  maritime  jurisdiction." 

I.  Constitutionality  of  former  statuto. 

—Under  the  clause  of  the  constitution 
extending  to  federal  courts  jurisdiction 
in  admiralty,  congress  had  power  to 
enact  Act  Feb.  26,  1845  (5  Stat.  726), 
extending  the  jurisdiction  of  the  dis- 
trict courts  to  certain  cases  upon  the 
lakes  and  navigable  waters  connecting 
the  same.  The  Genesee  Chief  v.  Fitz- 
hugh (1851)  53  U.  S.  (12  How.)  443, 
13  L.  Ed.  1058;  Fretz  v.  BuU  (1851) 
53  U.  S.  (12  How.)  466,  13  L.  Ed. 
1068. 

The  provision  of  the  ninth  section  of 
the  Judiciary  Act  which  vests  in  the 
district  courts  of  the  United  States  ex- 
clusive cognizance  of  civil  causes  of 
admiralty  and  maritime  jurisdiction  is 
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Globe  (C.  C.  1852)  Fed.  Cas.  No.  6,- 
483. 

The  act  of  1794  (1  Stat.  381)  Um- 
ited  the  jurisdiction  lof  *  tbe  district 
court  to  a  marine  league  from  the  coasts 
or  shores,  and  therefore  the  district 
court  had  no  jurisdiction  of  a  libel  filed 
for  the  restoration  of  a  French  vessel 
captured  by  an  English  vessel  at  a  place 
more  than  a  marine  league  from  the 
shore,  but  less  than  a  marine  league 
from  certain  shoals  covered  with  wa- 
ter, such  shoals*  not  being  part  of  the 
coast  or  shore.  Soult  v.  L'Africaine 
(D.  C.  1804)  Fed.  Cas.  No.  13,179. 

Contracts  for  materials  furnished  at 
the  home  port,  in  building  steamboats 
and  other  vessels,  are  not  within  Act 
Feb.  26,  1845,  extending  the  juribidic- 
tion  of  the  district  courts  to  certain 
cases  upon  the  lakes  and  navigable  wa- 
ters connected  therewith.  Ludington  v. 
The  Nucleus  (D.  O.  1850)  Fed.  Cas. 
No.  8,598. 

Act  Feb.  26,  1845  (5  Stat  p.  726), 
extending  the  jurisdiction  in  admiralty 
to  certain  cases  upon  the  Great  Lakes 
and  navigable  waters  connecting  the 
same,  having  been  passed  on  the  errone- 
ous assumption  that  admiralty  juris- 
diction was  limited  to  tidewaters,  is 
wholly  inoperative,  and  neither  enlarg- 
ed nor  restricted  the  jurisdiction  in  ad- 
miralty as  it  existed  under  the  consti- 
tution and  the  judiciary  act  of  1789. 
Franconet  v.  The  F.  W.  Backus  (D.  C. 
1852)  Fed.  Cas.  No.  5,048;  The  Flora 
(D.  O.  1853)  Fed.  Cas.  No.  4,878; 
Parmlee  v.  The  Charles  Mears  (D.  C. 
1856)  Id.  10,766;  Scott  v.  The  Young 
America  (D.  C.  1856)  Id.  12,549;  Wol- 
verton  v.  Lacey  (D.  C.  1856)  Id.  17,- 
932;  The  Revenue  Cutter  No.  1  (D. 
C-  1860)  Fed.  Cas,  No.  11,713;  West- 
ern Transp.  Co.  v.  The  Great  Western 
(D.  O.  1862)  Id.  17,443;  Gillett  v. 
Pierce  (D.  C.  1875)  Id.  5,437. 

3.  Territorial  courts^— See,  also,  notes 
under  Const,  art  3,  §  2,  cl.  1,  as  to 
"Cases  of  admiralty  and  maritime  juris- 
diction." 

Under  10  Stat.  172,  the  district  courts 
of  Washington  Territory  had  jurisdic- 
tion in  admiralty  cases.  The  City  of 
Panama  (1879)  101  U.  S.  453,  25  L. 
Ed.  1061;  The  City  of  Panama  (1877) 
1  Wash.  T.  518. 

4.  Nature,  grounds,  and  scope  of  Ju- 
risdiction in  generald— The  district 
courts  possess  all  the  powers  of  courts 
of  admiralty,  both  instance  and  prize. 
The  Betsey  (1794)  3  Dall.  6.  16,  1  L. 
Ed.  485. 

The  original  jurisdiction  in  admiralty 
exercised  by  the  district  courts  is  ex- 
clusive not  only  of  other  federal  courts, 
but  of  the  state  courts  also.  The  Hine 
▼.  Trevor  (1866)  4  Wall.  555,  18  L. 
Ed.  451. 

The  jurisdiction  of  the  district  courts 
BO  far  as  it  extends  to  civil  causes  of 
admiralty  and  maritime  jurisdiction  is 
coextensive  with  the  constitutional  gift 


of  judicial  power  on  the  subject  New 
England  M.  Ins.  Co.  v.  Dunham  (1870) 
11  Wall.  1,  23,  20  L.  Ed.  90. 

The  district  courts  are  invested  with 
the  entire  admiralty  power  of  the  con- 
stitution as  courts  of  original  jurisdic- 
tion, and  such  power  is  exclusive  of  the 
state  courts  as  well  as  other  federal 
courts.  American  S.  B.  Co.  v.  Chace 
(1872)  16  Wall.  522,  529,  21  L.  Ed. 
869. 

By  this  section  Congress  conferred 
upon  the  district  court  the  exclusive 
original  cognizance  of  all  admiralty  and 
maritime  causes,  and  the  nature  and 
extent  of  this  jurisdiction  must  be  de- 
termined by  the  laws  of  Congress,  the 
decisions  of  this  court,  and  by  the  us- 
ages prevailing  in  the  courts  of  the 
states  at  the  time  the  federal  constitu- 
tion was  adopted.  In  re  Easton  (1877) 
95  U.  S.  68,  70,  24  L.  Ed.  373. 

Causes  within  the  admiralty  juris- 
diction are  within  the  jurisdiction  of 
the  district  courts  by  virtue  of  the  del- 
egation of  authority  "in  all  civil  caus- 
es of  admiralty  and  maritime  jurisdic- 
tion." De  Lorio  V.  Boit  (C.  C.  1815) 
Fed.  Cas.  No.  3,776. 

The  proceedings  on  bonds  for  value  or 
stipulations  in  admiralty  are  incident  to 
the  principal  cause,  and  the  circuit  court 
had  no  jurierdiction  except  on  appeal 
from  the  final  decree.  The  HoUen  (C. 
C.  1818)  Fed.  Cas.  No.  6,608. 

The  jurisdiction  of  the  district  court 
embraces  all  cases  of  a  maritime  nature, 
whether  they  be  particularly  of  admir- 
alty cognizance  or  not.  Such  jurisdic- 
tion and  the  law  regulating  its  exer- 
cise are  to  be  sought  for  in  the  general 
maritime  laws  of  nations,  and  are  not 
confined  to  that  of  England  or  any  other 
particular  maritime  nation.  The  Seneca 
(C.  C.  1829)  Fed.  Cas.  No.  12,670;  Da- 
vis V.  The  Seneca  (D.  C.  1828)  Id.  3,- 
650;  Kynoch  v.  The  S.  C.  Ives  (D.  C. 
1856)  Fed.  Cas.  No.  7,958. 

In  the  nature  of  the  case,  where  the 
jurisdiction  of  the  district  court  has 
attached,  it*  ia  exoLusive.  Blaick  v. 
Southern  Pac.  R,  Co.  (C.  C,  1889)  39 
Fed.  565. 

The  district  courts  of  the  United 
States,  as  courts  of  admiralty,  exercise 
as  large  a  jurisdiction  and  are  govern- 
ed by  the  same  principles  of  maritime 
law  as  the  courts  of  the  maritime  na- 
tions of  continental  Europe.  The  S.  C. 
Ives  (D.  C.  1856)  Fed.  Cas.  No.  7,- 
958. 

The  circuit  courts  of  the  United  States 
had  no  original  jurisdiction  in  admiral- 
ty. Jansen  v.  Vrow  Christina  Magda- 
lena  (D.  C.  1794)  Fed.  Cas.  No.  7,216. 

The  district  court  in  admiralty  may 
order  the  restoration  of  property,  the 
right  to  the  possession  of  which  is  in 
the  marshal  of  the  adjoining  district 
The  Joseph  Gorham  (D.  C.  1843)  Fed. 
Cas.  No.  7,537. 

Const,  art  3^  t  2,  declaring  that  the 
judicial  power  of  the  United  States 
shall  extend  to  all  cases  of  admiralty 
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and  maritime  jurisdiction,  and  Judiciary 
Act  1789,  conferring  on  United  States 
district  courts  cognizance  of  civil  caus- 
es in  admiralty  and  maritime  jurisdic- 
tion, vest  in  such  district  courts  excla- 
-sive  original  cognizance  in  all  cases  in- 
volving admiralty  and  maritime  jurisdic- 
tion. Bird  V.  The  Josephine  (1868)  39 
1^.  Y.  19. 

The  test  of  admiralty  jurisdiction, 
under  the  act  of  1789,  is  the  nature  of 
the  claim  on  which  the  suit  is  founded, 
and  not  the  form  of  remedy  resorted 
to.  When  the  claim  is  maritime,  it 
comes  within  that  jurisdiction  exclusive- 
ly, excepting  only  the  right  of  suitors 
to  pursue  common-law  remedies,  or 
what  is  equivalent  thereto,  in  other 
courts.  The  Petrel  v.  Dumont  (1876) 
-28  Ohio  St  602,  22  Am.  Rep.  397. 

The  jurisdiction  of  the  district  court 
of  the  United  States,  under  the  ninth 
section  of  the  judiciary  act  of  1789,  em- 
liraces  all  cases  of  a  maritime  nature, 
whether  they  be  particularly  of  admiral- 
ty cognizance  or  not,  and  such  jurisdic- 
tion and  the  law  regulating  its  exercise 
are  to  be  sought  for  in  the  general  mari- 
time laws  of  nations,  and  are  not  con- 
-fined  to  that  of  England  or  any  other 
particular  maritime  nation.  Davis  v. 
The  Seneca  (1829)  3  Clark,  521,  6  Pa. 
I.aw  J.  213. 

5.  Waters  over  which  Jurisdiction  ex- 
tends.—See  notes  ante  and  post 

See,  also,  notes  under  Const,  art  3, 
§  2,  cl.  1  as  to  "Cases  of  admiralty  and 
maritime  jurisdiction." 

The  admiralty  and  maritime  jurisdic- 
tion granted  to  the  district  courts  is 
not  limited  to  tidewaters  but  extends 
to  all  public  navigable  lakes  and  rivers 
where  commerce  is  carried  on  between 
different  states  or  with  a  foreign  na- 
tion. The  Genesee  Chief  v.  Fitzhugh 
(1851)  12  How.  443,  457,  13  L.  Ed. 
1058. 

The  admiralty  jurisdiction  of  the  dis- 
trict courts  of  the  United  States  ex- 
tends over  fresh -water  rivers  navigable 
from  the  sea,  by  virtue  t)f  the  act  of 
1789,  and  not  by  the  act  of  1845,  which 
extends  their  jurisdiction  upon  the 
lakes  and  navigable  waters  connecting 
with  the  same.  Jackson  v.  The  Mag- 
nolia (1857)  61  U.  S.  (20  How.)  296, 
5  I*.  Ed.  909. 

The  grant  of  admiralty  powers  to  the 
District  Court  of  the  United  States  is 
coextensive  with  the  grant  in  the  Con- 
stitution as  to  the  character  of  the  wa- 
ters over  which  it  extends.  Admiralty 
jurisdiction,  as  conferred  by  the  con- 
stitution and  the  judiciary  act  of  1789, 
is  not  limited  to  tidewater,  but  covers 
the  entire  navigable  waters  of  the  Unit- 
ed States.  Though  such  jurisdiction  on 
the  lakes  and  waters  connecting  the 
same  is  governed  by  Act  Feb.  3,  1845, 
the  jurisdiction  of  admiralty  on  the  oth- 
er interior  waters  of  the  United  States 
is  based  on  Act  Sept  24,  1789.  The 
Hine  v.  Trevor  (1866)  71  U.  S.  (4 
Wall.)  555,  18  L.  Ed.  451. 
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The  part  of  the  sea  below  low-water 
mark,  and  not  within  the  body  of  any 
country,  is  the  "high  seas"  within  Act 
1789.  S  9.  The  Abby  (C.  C.  1818)  Fed. 
Cas.  No.  14. 

A  state  law  which,  for  a  cause  of  ac- 
tion clearly  maritime,  either  of  contract 
or  tort,  arising  on  or  committed  by  a 
ship  engaged  in  commerce  on  any  pub- 
lic navigable  water  of  the  United  States, 
gives  a  remedy  at  common  law  in  a 
state  court  by  attachment  in  rem 
against  the  vessel  specifically  as  debtor 
or  offender,  is  in  conflict  with  section  9 
of  the  judiciary  act  of  1789,  giving  ex- 
clusive jurisdiction  in  admiralty  and 
maritime  caused  to  the  admiralty 
courts;  and  this  is  so  even  though  the 
state  law  provides  that  the  attachment 
of  the  ship  be  "in  a  pending  suit" 
Stewart  v.  Potomac  Ferry  Co.  (C.  C. 
1882)  12  Fed.  296. 

The  jurisdiction  of  the  district  courts 
extends  to  a  marine  league  from  the 
coasts  or  shores  extending  to  low-wa- 
ter mark.  Shoals  covered  with  water 
are  not  a  part  of  the  coast  or  shore. 
Soult  V.  KAfricaine  (D.  C.  1804)  Fed. 
Cas.  No.  13,179. 

Under  Act  Feb.  26,  1857,  t  1,  making 
Lake  Superior  the  common  boundary 
between  the  states  of  Minnesota,  Wis- 
consin, and  Michigan,  and  section  2,  giv- 
ing Minnesota  concurrent  jurisdiction 
over  all  waters  that  form  a  common 
boundary  between  itself  and  another 
state,  the  federal  district  court  of  Min- 
nesota has  admiralty  jurisdiction  over 
the  open  waters  of  such  lake.  Inman  v. 
The  Lindrup  (D.  C.  1894)  62  Fed.  851. 

Maritime  jurisdiction  over  the  non- 
tidal  navigable  inland  waters  of  this 
country,  where  they  are  susceptible 
of  use  for  interstate  traffic,  has  been 
exercised  by  the  federal  courts  since 
Judiciary  Act  Sept  24,  1789,  c.  20,  1 
Stat.  73.  Ryman  Steamboat  line  Co.  v. 
Commonwealth  (1907)  101  S.  W.  4an, 
30  Ky.  Law  Rep.  1276,  10  L.  R.  A.  (N. 
S.)  1187. 

In  the  absence  of  a  treaty  with  Great 
Britain  authorizing  it,  the  process  of 
the  district  courts  of  the  United  States 
sitting  in  admiralty  cannot  be  executed 
in  Canadian  waters.  Tyler  v.  People 
(1860)  8  Mich.  320. 

6.  Consent   conferring   Jurisdiction. — 

Consent  will  not  confer  on  a  district 
court  sitting  in  admiralty  a  jurisdic- 
tion not  given  by  statute,  especially 
where  the  rights  of  third  parties  are 
affected.  Winchester  v.  U.  S.  (1878) 
14  Ct.  Cl.  13. 

7.  Loss    of    Jurisdlotlon.^See,     also, 

notes  under  f  1536,  post. 

In  a  proceeding  in  rem,  a  valid  seizure 
and  actual  control  of  the  res  by  the  mar- 
shal gives  jurisdiction,  and  an  improper 
removal  of  it  from  his  custody,  as  by  an 
order  of  court  improvidently  made,  does 
not  destroy  the  jurisdiction.  Hence, 
where,  on  a  libel  in  rem  in  the  admiralty 
for  repairs,  a  vessel  had  been  seised. 
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and,  on  hearing,  the  libel  was  dismissed, 
but  on  the  same  day  an  appeal  to  the 
circuit  court  was  moved  and  allowed,  a 
motion  made  on  the  next  day  by  the 
claimants,  and  improvidently  granted, 
to  restore  the  vessel  to  them,  does  not 
devest  the  circuit  court  of  its  jurisdic- 
tion to  hear  the  appeal,  if  within  due 
time  the  appeal  is  perfected  by  giving 
bonds  in  the  way  prescribed  by  statute. 
The  Rio  Grande  (1874)  90  U.  S.  (23 
WalL)  458,  23  L.  Ed.  158. 

Jurisdiction  once  acquired  by  posses- 
sion of  the  res  is  not  lost  by  its  sub- 
sequent removal  beyond  the  territorial 
jurisdiction  of  the  court  without  con- 
sent of  libelant  Otis  v.  The  Rio 
Grande  (C.  C.  1872)  Fed.  Cas.  No. 
10,613. 

A  clerical  error  in  docketing  an  ad- 
miralty cause  on  a  civil  docket  will  not 
deprive  the  court  of  jurisdiction. 
Hatch  V.  The  Boston  (D.  C.  1880)  3 
Fed.  807. 

8.  Effect  of  adoption  of  state  lawsw— 

The  jurisdiction  of  the  district  courts 
in  admiralty  and  maritime  cases  is  not 
ousted  by  the  adoption  of  state  laws 
by  act  of  congress.  Such  act  only  gives 
concurrent  jurisdiction  to  the  state 
courts,  and  limits  the  recovery  in  the 
United  States  courts  to  the  sum  to 
which  the  party  is  entitled  by  the  state 
law  so  adopted.  Hobart  v.  Drogan 
(1836)  35  U.  S.  (10  Pet)  108,  119,  9 
L.  Ed.  363. 

9.  Saving   of  oommon-iaw   remedy.— 

See  notes  ante  and  post. 

See,  also,  notes  under  |  1233,  post, 
and  notes  under  Const,  art  3,  §  2,  cL 
1,  as  to  "Cases  of  Admiralty  and  Mar- 
itime Jurisdiction." 

The  provision  saving  common-law 
remedies  does  not  include  proceedings 
in  rem.  The  Moses  Taylor  (1866)  4 
WalL  411,  431,  18  L.  Ed.  397;  The  J. 
R.  Langdon  (1908)  163  Fed.  472,  475, 
90  C.  C.  A.  18. 

The  meaning  of  this  clause  is  that  in 
cases  of  concurrent  jurisdiction  in  ad- 
miralty and  at  common  law  the  ju- 
risdiction of  the  latter  is  not  taken 
away.  Waring  v.  Clarke  (1847)  5  How. 
441,  460,  12  L.  Ed.  226. 

This  section  does  not  change  the 
remedy  at  common  law.  The  clause  re- 
ferring to  the  common -law  remedy  has 
no  application  to  seizures  under  the 
revenue  law  or  navigation  law,  but,  if 
the  thing  seized  is  acquitted,  the  owner 
may  prosecute  the  wrongdoer  either  in 
admiralty  or  at  common  law.  New 
Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bank  (1848)  6  How.  344,  385,  390,  12 
L.  Ed.  465. 

Attachment  in  state  court  not  de- 
feated by  seizure  of  vessel  under  pro- 
cess of  federal  court  of  admiralty  upon 
a  libel  for  seaman's  wages.  Taylor  v. 
Carryl  (1867)  20  How.  583,  594,  15  L. 
Ed.  1028. 

The  clause  of  section  9  of  the  judi- 
ciary act  of  1789  which  saves  to  suitors 


"the  right  of  a  common-law  remedy 
where  the  common  law  is  competent  to 
give  it"  does  not  apply  to  proceedings- 
in  rem,  as  used  in  the  admiralty  courts, 
and  a  state  law  conferring  jurisdic- 
tion of  such  proceedings  upon  the  state 
courts  is  void.  The  Moses  Taylor 
(1866)  71  U.  S.  (4  Wall.)  411,  18  L. 
Ed.  397;  The  Hine  v.  Trevor  (1866) 
71  U.  S.  (4  WalL)  555,  18  L.  Ed. 
451. 

State  statutes  conferring  on  state 
courts  the  remedy  for  maritime  torts- 
and  marine  contracts  by  proceedings 
strictly  in  rem  are  not  within  the  sav- 
ing of  the  right  of  a  common-law  rem- 
edy, but  this  rule  does  not  prevent  the 
seizure  and  sale  by  the  state  courts 
of  the  interest  of  any  owner  or  part 
owner  in  the  vessel  by  attachment  or 
general  execution  in  a  personal  action 
to  recover  a  debt  for  which  he  is  per- 
sonally liable,  nor  does  it  prevent  any 
action  which  the  common  law  gives  for 
obtaining  a  judgment  in  personam 
against  one  liable  in  a  marine  contract 
or  tort.  The  above- stated  rule  applied 
to  a  statute  of  Iowa  giving  a  lien 
against  any  vessel  found  in  the  waters 
of  the  state  for  injury  to  person  or 
property  by  said  boat,  and  authorizing 
the  seizure  and  sale  of  the  boat  without 
any  process  against  the  wrongdoer, 
whether  owner  or  master,  and  saving  to 
plaintiff  all  his  common-law  rights,  but 
making  no  provision  to  protect  the  own- 
er of  the  vesseL  The  Hine  v.  Trevor 
(1866)  71  U.  S.  (4  Wall.)  555,  18  L. 
Ed.  451. 

The  saving  to  suitors  in  all  cases  of 
the  right  of  a  common-law  remedy, 
where  the  common  law  is  competent  to 
give  it,  does  not  authorize  a  proceed- 
ing in  rem  to  enforce  a  maritime  lien  in 
a  common-law  court,  state  or  federaL 
The  Belfast  (1868)  7  WaU.  624,  643,  19 
L.  Ed.  266. 

A  suit  for  mariner's  wages  in  per- 
sonam is  maintainable  at  common  law, 
and  is  within  the  exception  of  sec- 
tion 9  of  the  Judiciary  Act  of  1789.  An 
objection  to  the  jurisdiction  of  a  state 
court,  in  a  suit  for  mariner's  wages  in 
personam,  that  the  process  of  seques- 
tration or  attachment  has  been  used  to 
bring  the  vessel  on  which  the  services 
were  rendered  under  the  dominion  of 
the  court,  for  the  purpose  of  subjecting 
it  to  such  judgment  as  might  be  ren- 
dered in  the  cause,  is  not  maintainable, 
as  such  a  process  is  not  a  proceeding 
in  rem,  as  known  in  admiralty.  Leon 
V.  Galceran  (1870)  78  U.  S.  (11  Wall.) 
185,  20  L.  Ed.  74. 

There  is  a  remedy  at  common  law 
for  damages  by  collision  at  sea,  and 
this  section  confers  admiralty  jurisdic- 
tion on  the  courts  of  the  United  States, 
but  saves  to  suitors  m  all  cases  the 
right  of  a  common-law  remedy  where 
the  common  law  is  competent  to  give 
it  Therefore  the  United  States  courts 
as  courts  of  admiralty  do  not  have  ex- 
clusive jurisdiction  of  suits  in  personam 
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growing  out  of  collisions  between  ves- 
sels while  navigating  the  Ohio  river, 
Schoonmaker  v.  Gilmore  (1880)  102  U. 
S.  118,  119,  26  L.  Ed.  95. 

The  jurisdiction  of  state  courts  of  a 
suit  in  case  for  damages  caused  by  fires 
from  a  burning  scow  is  clearly  pre- 
served by  the  provision,  "saving  to  suit- 
ors in  all  cases  the  right  of  a  common- 
law  remedy,  where  the  common  law  is 
competent  to  give  it"  Chappell  v. 
Bradshaw  (1888)  9  Sup.  Ct  40,  41, 128 
U.  S.  132,  82  L.  Ed.  369. 

A  bill  to  enforce  a  lien  for  towage  by 
foreclosure  of  the  lien  on  a  raft  of 
lumber  in  the  complainant's  possession 
where  the  suit  is  brought  against  indi- 
vidual defendants,  seeking  a  decree 
against  them,  and,  in  default  of  the  pay- 
ment thereof,  a  sale  of  the  property  to 
satisfy  it,  is  not  a  proceeding  in  rem 
within  the  exclusive  admiralty  jurisdic- 
tion of  the  federal  courts,  but  is  a  suit 
in  personam  to  enforce  a  common-law 
remedy,  which  may  be  brought  in  a 
state  court  by  virtue  of  R.  S.  §  563, 
saving  the  suitor's  right  of  a  common- 
law  remedy  in  all  cases  where  the 
common  law  is  competent  to  give  it. 
Knapp,  Stout  &;  Co.  Company  v.  McCaf- 
frey (1900)  20  Sup.  Ct  824,  826,  44  L. 
Ed.  921,  decree  affirmed  (1899)  52  N. 
B.  898,  178  IlL  107,  69  Am.  St.  Rep. 
290. 

The  constitutional  grant  (article  3,  | 
2)  of  admiralty  jurisdiction  to  the  fed- 
eral courts,  as  construed  by  this  sec- 
tion of  the  judiciary  act,  leaves  open 
the  common-law  jurisdiction  of  the 
state  courts  over  torts  committed  at 
sea.    Old  Dominion  S.  S.  Co.  v.  Gilmore 

(1907)  28  Sup.  Ct  133,  134,  207  U.  S. 
398,  52  L.  Ed.  264. 

A  suit  in  personam  against  shipowners 
for  work  and  materials  in  repairing  ves- 
sel in  which  an  attachment  was  for  the 
purpose  only  of  satisfying  personal 
judgment  is  not  within  exclusive  ad- 
miralty jurisdiction  of  the  federal 
courts,  under  the  clause  saving  to  suit- 
ors the  common-law  remedies.  Rounds 
V.  Cloverport  Foundry  &  Mach.  Co. 
(1915)  35  S.  Ct  596,  237  U.  S.  303,  59 
L.  Ed.  966,  affirming  judgment  (1914) 
167  S.  W.  384,  159  Ky.  414. 

Vessel  property,  like  other  personal 
property  of  shipowners,  may  be  sub- 
jected in  a  personal  suit  against  the 
owners,  but  only  the  interest  of  the 
owners  may  be  sold  and  maritime  lien- 
holders  cannot  be  compelled  to  submit 
their  claims  in  such  suit;  its  only  effect 
being  to  delay  the  enforcement  of  their 
liens  while  the  vessels  are  in  the  cus- 
tody of  the  court    The  J.  R.  Langdon 

(1908)  163  Fed.  472,  90  O.  C.  A.  18,  af- 
firming judgment  (D.  C.  1906)  145 
Fed.  64. 

Common-law  courts  of  Massachusetts 
have  no  power  to  adjust  maritime  liens 
on  a  fund  attached  under  the  state 
law.  The  Caroline  (0.  O.  1819)  Fed. 
Cas.  No.  2,419. 
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A  proceeding  In  the  state  court  to 
enforce  a  shipwright's  lien  under  an 
act  relative  to  the  enforcement  of  Hens 
on  chattels  by  the  sale  thereof  is  not 
"a  common-law  remedy,"  within  R.  S. 
g  563,  giving  the  federal  district  court 
exclusive  jurisdiction  of  dvil  causes  in 
admiralty,  saving  to  suitors  the  right  of 
a  common-law  remedy  if  any  they  have. 
Terrell  v.  The  B.  F.  Woolsey   (C.   C. 

1880)  4  Fed.  552. 

The  saving  of  the  right  of  a  common- 
law  remedy  does  not  provide  that  ad- 
miralty causes  may  be  tried  in  com- 
mon-law courts  in  every  case  in  which 
the  subject  of  admiralty  jurisdiction 
can  be  reached  by  common-law  process 
and  the  issues  of  fact  and  law  tried 
under  the  common-law  practice,  and  the 
common  law  is  not  competent  to  afford 
a  remedy  against  a  vessel  engaged  in 
commerce  on  the  navigable  waters  as 
between  suitors  having  maritime  claims 
against  such  vessel.  Stewart  v.  Poto- 
mac Ferry  Co.  (C.  C.  1882)  12  Fed. 
296,301. 

Pendency  of  a  libel  in  admiralty 
against  a  vessel  is  no  bar  to  an  attach- 
ment suit  at  law  against  the  owners  for 
the  same  cause  of  action.  Wolf  v. 
Cook   (C.  C.  1889)  40  Fed.  432. 

An  action  will  not  lie  at  common  law 
for  salvage  on  the  high  seas.  Brevoor 
V.  The  Fair  American  (D.  C.  1800)  Fed. 
Cas.  No.  1,847. 

A  suit  to  enforce  a  maritime  contract 
is  within  the  exclusive  jurisdiction  of 
admiralty,  saving  to  suitors  the  right 
of  a  common-law  remedy  where  the 
common  law  is  competent  to  give  it.  A 
statutory  remedy  in  the  nature  of  a  bill 
in  equity  to  foreclose  a  mortgage  for 
the  enforcement  of  a  common-law  lien 
founded  on  a  maritime  contract  is  not 
within  the  reservation  limiting  the  ad- 
miralty jurisdiction,  and  a  state  court 
has  no  jurisdiction.  The  B.  F.  Woolsey 
(D.  C.  1880)  3  Fed.  457,  462. 

The  proceeding  authorized  by  the  New 
York  act  of  May  8,  1869  (Laws  1869, 
c.  738),  giving  mechanics  and  others 
the  right  to  foreclose  their  lien  on  and 
sell  the  chattel  affected  thereby,  is  not 
a  "common-law  remedy,"  within  1  Stat. 
77,  t  9,  conferring  exclusive  jurisdic- 
tion on  adnpralty  courts  to  enforce 
maritime  contract,  but  saving  to  suit- 
ors the  right  of  a  common-law  remedy 
where  the  common  law  is  competent  to 
give  it  The  reservation  of  the  act  of 
congress  relates  to  well-known  forms 
of  actions  and  remedies,  distinguished 
alike  from  those  presented  in  rem  in 
courts  of  admiralty  and  those  that  are 
peculiar  to  courts  of  equity.     Id. 

In  all  maritime  cases,  it  is  wholly 
within  the  discretion  of  congress  wheth- 
er it  will  provide  for  a  trial  by  jury. 
In  re  Long  Island  North  Shore  Pas- 
senger &  Freight  Transp.  Co.    (D.   O. 

1881)  6  Fed.  599,  624. 

The  saving  of  the  right  of  a  common- 
law  remedy  forbids  ahy  interference  by 
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the  district  court  with  suits  in  the  state 
courts  when  the  whole  subject-matter 
and  all  the  rights  of  both  parties  can  be 
adjudicated  and  preserved  in  the  ordi- 
nary course  of  a  common-law  suit  The 
Rosa  (D.  C.  1892)  53  Fed.  132,  134. 

The  mere  fact  that  a  constable  with- 
out process  has  seized  a  boat  under 
Act  S.  C.  Jan.  2,  1895,  declaring  that 
any  boat  transporting  liquor  at  night 
shall  be  liable  to  seizure  and  confisca- 
tion, priesents  no  conflict  of  jurisdiction 
on  the  owner  libeling  it,  and  therefore 
no  reason  why  the  federal  court  should 
remit  him  to  the  state  court  for  his 
remedy.  Jervey  v.  The  Carolina  (D. 
C.  1895)  66  Fed.  1013. 

The  saving  of  a  common-law  remedy 
is  applicable  in  all  cases  where  the  ac- 
tion in  the  state  court  is  in  form  a 
common-law  action  against  the  per- 
son without  any  of  the  ingredients  of  a 
proceeding  in  rem  to  enforce  a  mari- 
time Uen.  The  Lotta  (D.  0.  1907)  150 
Fed.  219,  220. 

The  clause  in  this  subsection  and  sec- 
tion 1233,  Bubsec.  3,  post,  saving  to 
suitors  from  the  exclusive  jurisdiction 
of  admiralty  the  right  of  a  common-law 
remedy  when  the  common  law  is  com- 
petent to  give  it,  gives  to  a  suitor  hav- 
ing a  right  of  action  growing  out  of  a 
maritime  contract  the  right  to  go  into 
a  common-law  forum,  if  one  is  found 
competent  to  work  out  the  rights  in- 
volved in  his  contract,  but  not  to  find  a 
new  remedy.  Schuede  v.  Zenith  S.  S. 
C3o.  (D.  C.  1914)  216  Fed.  566. 

The  clause  saving  to  suitors  a  com- 
mon-law remedy,  though  not  embrac- 
ing proceedings  in  rem,  does  not  include 
proceedings  in  personam  where  the  ves- 
sel is  attached  or  sequestrated.  Berton 
V.  Tietjen  &  Lang  Dry  Dock  Co.  (D.  O. 
1915)  219  Fed.  763. 

That  salvage  cases  are  of  common- 
law  jurisdiction  is  questioned  in  this 
country  only  as  to  state  courts;  hence 
the  district  courts  have  not  exclusive 
jurisdiction  as  to  the  Court  of  Claims. 
Bryan  v.  U.  S.  (1870)  6  Ct.  CI.  128. 

An  ordinary  suit,  conducted  according 
to  the  course  of  the  common  law,  can- 
not be  prosecuted  against  a  steamboat 
directly  as  such,  nor  against  the  master 
or  owners  thereof  in  that  capacity. 
Turner  v.  Wallace  (1851)  11  Ark.  (6 
Bng.)  662. 

The  state  courts  have  jurisdiction  of 
actions  to  recover  from  the  owners  the 
value  of  goods  sold  and  delivered  at  the 
request  of  the  master,  although  for  the 
use  of  a  vessel  engaged  in  navigating 
the  high  seas.  This  is  a  common-law 
remedy.  Crawford  v.  Roberts  (1875) 
50  CaL  235. 

Under  that  clause  in  the  acts  of  1789 
and  1845  reserving  to  suitors  the  right 
to  pursue  their  common-law  remedy, 
an  action  in  attachment  for  injuries  to 
a  dredge  may  be  maintained.  The  act 
of  congress  did  not  contemplate  a  dis- 
tinction between  a  common-law  and  a 
statutory  remedy,  but  merely  meant  to 
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give  concurrent  jurisdiction  to  the  com- 
mon-law courts  in  cases  where  they  had 
power  to  enforce  such  rights  as  the  ad- 
miralty courts  could  enforce,  whether 
the  right  or  remedy  was  conferred  by 
the  common  law  or  by  statute.  Walter 
T.  Kierstead  a884)  74  Ga.  18. 

Under  the  clause  "saving  to  suitors 
the  right  of  a  common-law  remedy 
where  the  common  law  is  competent  to 
give  it,"  a  "limitation  of  liability" 
pleaded  in  an  action  against  the  indi- 
vidual owners  of  a  vessel  for  injuries 
sustained  in  a  collision  was  not  avail- 
able, being  applicable  only  when  a  rem- 
edy in  admiralty  is  sought  Duffy  v. 
Gleason  (1900)  58  N.  E.  729,  26  Ind. 
App.  180. 

R.  S.  §  563,  creating  admiralty  juris- 
diction in  collision  cases,  "saving  to 
suitors  in  all  cases  the  right  of  a  com- 
mon-law remedy,  where  the  common 
law  is  competent  to  give  it,"  does  not 
take  away  the  jurisdiction  of  state 
courts  in  collision  cases.    Id. 

1  Rev.  St  Ky.  c.  7,  §  16,  giving  the 
state  jurisdiction  in  case  of  collision 
between  two  boats,  in  a  personal  action, 
simply  modifies  the  common-law  reme- 
dy, and  is  within  a  reservation  of  Act 
Sept  24,  1789  (1  Brightly's  Dig.  U.  S. 
230),  known  as  the  "Judiciary  Act," 
which  provides  that  the  district  courts 
of  the  United  States  shall  have  exclu- 
sive original  cognizance  of  all  civil  caus- 
es of  admiralty  and  maritime  jurisdic- 
tion, etc.,  saving  to  suitors  in  all  cases 
the  right  of  a  common-law  remedy, 
where  the  common  law  is  competent  to 
give  it  Stewart  v.  Harry  (1868)  66 
Ky.  (3  Bush)  438. 

Under  federal  Judiciary  Act  Sept  24, 
1789,  c.  20,  §  9,  1  Stat  76,  giving  the 
federal  District  Courts  admiralty  and 
maritime  jurisdiction,  i>ut  "saving  to 
suitors  a  common-law  remedy,  where 
the  common  law  is  competent  to  give 
it,"  the  quoted  clause  is  intended  to 
save  the  right  of  action  in  those  courts 
which  follow  the  common  law  as  dis- 
tinguished from  admiralty  proceedings; 
the  words  "common-law  remedy"  not 
necessarily  implying  remedy  obtainable 
in  a  common-law  court,  or  being  equiv- 
alent to  "means  employed  to  enforce  a 
right  or  redress  an  injury,"  and  they 
are  not  limited  to  such  causes  of  action 
as  existed  at  common  law  at  the  pas- 
sage of  such  act.  Johnson  v.  Wester- 
field's  Adm'r  (1911)  135  S.  W.  425,  143 
Ky.  10. 

The  courts  of  a  state  have  jurisdic- 
tion to  enforce  by  a  proceeding  in  rem 
liens  given  by  its  laws  for  labor  and 
materials  furnished  in  constructing  or 
repairing  domestic  vessels,  notwith- 
standing R.  S.  §  563,  subd.  8,  embodied 
herein,  and  R.  S.  §  711,  subd.  8,  post,  § 
1233,  giving  the  United  States  district 
courts  exclusive  jurisdiction  of  "all  civ- 
il causes  of  admiralty  and  maritime  ju- 
risdiction, saving  to  suitors  the  right  of 
a  common-law  remedy  in  all  cases 
where  the  common  law  is  competent  to 
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jTive  it"  Atlantic  Works  v.  The  Glide 
(1893)  157  Mass.  525,  33  N.  E.  163. 
34  Am.  St.  Rep.  305. 

A  common-law  action  for  services  in 
fitting  out  a  vessel  and  as  master  and 
for  commissions  on  her  earnings  and 
for  certain  out-lays  and  expenses  is 
founded  on  the  right  to  have  a  com- 
mon-law liability  enforced  by  common- 
law  proceedings  of  which  a.  person  can- 
not lawfully  be  deprived,  and  the  fact 
that  an  action  in  rem  against  the  ves- 
sel had  been  brought  in  a  United  States 
court,  and  that  an  appeal  by  plaintiff 
was  pending  from  the  judgment  therein, 
was  not  a  bar  to  such  action.  People 
V.  Judge  of  Wayne  Circuit  Court  (1873) 
27  Mich.  406,  15  Am.  Rep.  195. 

State  courts  have  jurisdiction  at  com- 
mon law  over  actions  on  contracts  for 
the  employment  by  a  vessel  owner  of  a 
captain  or  master  for  his  vessel.  Jones 
V.  Graham  &  Morton  Transp.  Co.  (1883) 
16  N.  W.  893,  51  Mich.  539. 

Under  the  saving  clause  of  Judiciary 
Act,  the  right  to  proceed  in  state  courts 
by  suit  in  personam  to  redress  wrongs 
committed  at  sea  is  saved,  though  the 
injured  person  had  the  concurrent  right 
to  proceed  in  rem  in  a  federal  court  of 
admiralty.  Lindstrom  v.  Mutual  S.  S. 
Co.  (Minn.  1916)  156  N.  W.  669. 

The  existence  of  a  remedy  in  admiral- 
ty against  the  vessel,  for  breach  of  a 
contract  of  affreightment,  does  not  pre- 
vent a  state  court  from  entertaining  a 
common-law  action  against  the  owners. 
Parisot  v.  Helm  (1876)  52  Miss.  617. 

The  fact  that  the  rights  of  the  par- 
ties to  an  action  are  to  be  determined 
by  the  principles  of  maritime  law  does 
not  exclude  the  jurisdiction  of  the  state 
courts  where  the  action  is  a  personal 
one,  based  on  contracts  enforceable  un- 
der the  common  law,  which  Is  in  force 
in  the  state;  the  common-law  remedies 
of  suitors  in  civil  causes  of  admiralty 
and  maritime  jurisdiction  having  been 
saved  to  them  by  the  provisions  of  the 
judiciary  act  of  1789  (R.  S.  §  563). 
Conrad  v.  De  Montcourt  (1897)  39  S. 
W.  805,  138  Mo.  311. 

The  judiciary  act  of  1789  (section  9), 
defining  the  jurisdiction  of  district 
courts  of  the  United  States,  does  not 
deprive  state  tribunals  of  the  right  to 
enforce  by  attachment  a  lien  given  by 
a  state  law,  and  based  on  supplies  fur- 
nished to  the  vessel  on  which  such  lien 
is  claimed.  Bird  v.  The  Josephine  (N. 
Y.  1876)  50  Barb.  ^501;  In  re  The  Cir- 
cassian,  Id.  490. 

The  state  courts  of  common  law  have 
jurisdiction  in  causes  of  action  arising 
within  admiralty  jurisdiction,  where  a 
remedy  exists  at  common  law,  although 
the  cause  of  action  is  not  recognized  by 
the  common  law,  but  is  given  entirely  byj 
the  state  statutes.  Dougan  v.  Cham-' 
plain  Transp.  Co.  (N.  Y.  1872)  6  Lans. 
430. 

Under  that  clause  in  the  acts  of  1789 
and  1845  saving  to  suitors  the  right  of 
a  common-law  remedy  where  the  com- 
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mon  law  is  competent  to  give  it,  the 
state  court  has  jurisdiction  of  an  action 
against  a  carrier  for  the  death  of  a  pas- 
senger drowned  in  Lake  Champlain,  a 
state  statute  providing  for  the  survival 
of  the  cause  of  action  and  the  bringing 
thereof  in  the  state  courts.  The  rem- 
edy existed  at  common  law,  though  the 
cause  of  action  for  death  did  not.     Id. 

The  jurisdiction  of  actions  to  enforce 
common-law  remedies  for  breaches  of 
maritime  contracts  or  for  maritime 
torts  saved  to  the  state  courts  by  the 
judiciary  act  of  1789  (1  Stat.  76,  §  9) 
is  not  limited,  restricted,  or  qualified 
by  the  act  of  1851  "to  limit  the  liability 
of  shipowners,"  etc.  (9  Stat  635),  un- 
less appropriate  proceedings  are  taken 
under  said  statute  by  a  party  interested 
to  avail  himself  of  the  benefit  thereof. 
Baird  v.  Daly  (1874)  67  N.  Y.  236,  15 
Am.  Rep.  488. 

Though  the  federal  constitution  ex- 
tends the  judiciary  power  of  the  fed- 
eral court  to  "all  cases  of  admiralty 
and  maritime  jurisdiction,"  and  the  ju- 
diciary act  of  September  24,  1789,  in- 
vests the  district  courts  with  "exclusive 
cognizance  of  all  civil  causes  of  ad- 
miralty and  maritime  jurisdiction,*'  this 
exclusive  original  cognizance  is  to  be 
understood  to  be  exclusive  as  between 
the  district  and  circuit  courts  of  the 
United  States.  This  jurisdiction  may 
be  concurrent  with  that  of  courts  of 
common  law  in  cases  in  which  a  com- 
mon-law remedy  may  be  adequate  and 
•  proper,  since  the  judiciary  act  of  1789 
"saves  to  suitors  in  aU  cases  the  right 
of  common-law  remedy  where  the  com- 
mon law  is  competent  to  give  it,"  and 
therefore  a  libel  in  rem  may  be  main- 
tained in  the  state  courts  under  the 
water  craft  act  for  supplies  furnished 
to  a  vessel  navigating  the  waters  of 
the  state.  Thompson  v.  The  Julius  D. 
Morton  (1853)  2  Ohio  St  26,  59  Am. 
Dec.  658. 

A  proceeding  against  a  steamboat  un- 
der the  water-craft  law  of  February  26, 
1840,  for  the  breach  of  a  maritime  con- 
tract, is  not  a  common-law  remedy, 
within  the  meaning  of  the  judiciary  act 
of  1789,  vesting  admiralty  and  mari- 
time jurisdiction  in  the  United  States 
courts,  but  saving  to  suitors  the  right 
to  pursue  their  common-law  remedy. 
Such  proceeding  is  in  the  nature  and 
has  the  effect  of  a  proceeding  in  rem 
in  admiralty.  The  General  Buell  ▼. 
Long  (1869)  18  Ohio  St.  521;  Dumont 
V.  The  Petrel  No.  2  (1870)  1  Cln.  R. 
27;  The  Petrel  v.  Dumont  (1876)  28 
Ohio  St  602,  22  Am.  Rep.  397. 

The  right  of  a  plaintiff,  under  Judi- 
ciary Act  Sept  24,  1789,  §  9  (1  Stat 
76),  to  select  the  forum  in  an  action  in 
admiralty,  cannot  prevent  defendant 
from  setting  up  in  the  state  court  the 
defense  of  nonliability,  in  that  the  loss 
arose  from  danger  of  navigation.  Sev- 
ier V.  MitcheU  (Or.  1914)  142  P.  780. 

Where  a  state  court  acquires  com- 
mon-law jurisdiction  of  a  case  in  which 
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a  vessel  is  seized  by  foreign  attach- 
ment before  it  is  libeled  in  admiralty 
for  seamen's  wages,  the  lien  of  the  at- 
tachment creditors  is  superior  to  that 
of  the  seamen.  Garryl  v.  Taylor  (Pa. 
1854)  2  Am.  Law  Reg.  333. 

Common-law  courts  and  admiralty 
haye  concurrent  jurisdiction  of  a  cause 
of  action  growing  out  of  an  agreement 
by  defendants,  in  consideration  of  the 
delivery  to  them  of  the  cargo  of  a  cer- 
tain wrecked  vessel  by  plaintiffs,  who 
were  the  salvors,  to  pay  them  such 
proportion  of  the  expenses  incurred  as 
should  be  apportioned  upon  such  cargo. 
Albany  City  Ins.  Co.  v.  Whitney  (1871) 
70  Pa.  St.  (20  P.  F.  Smith)  248. 

Common -law  courts  and  admiralty 
have  concurrent  jurisdiction  on  charter 
party,  bill  of  lading,  shipping  articles, 
and  policy  of  marine  insurance.    Id. 

That  clause  In  Act  1789,  c.  20,  f  9, 
saving  to  suitors  a  common-law  remedy 
where  the  common  law  is  competent  to 
give  it,  is  intended  to  save  the  remedy 
or  right  of  action  in  those  courts  which 
proceed  according  to  the  course  of  the 
common  law,  as  distinguished  from  ad- 
miralty proceedings;  and  therefore  an 
action  on  the  case  may  be  maintained 
in  the  state  courts  for  the  death  of  one 
killed  in  a  collision  on  Narragansett 
Bay,  under  R.  I.  c.  176,  §§  16,  21,  giv- 
ing such  action  to  the  next  of  kin  of 
persons  killed  by  steamboat  carriers. 
Chase  v.  American  S.  S.  Co.  (1870)  9 
R.  I.  419,  11  Am.  Rep.  274. 

The  state  courts  have  jurisdiction  of 
an  action  against  a  resident  steamboat 
company  for  breach  of  a  contract  of 
carriage  which  was  to  be  performed  on 
the  high  seas,  and  without  the  state. 
Ransberry  v.  North  American  Trans- 
portation &  Trading  Co.  (1900)  61  Pac. 
154,  22  Wash.  476;  Gill  v.  North  Amer- 
ican Transportation  &  Trading  Co. 
(1905)  79  Pac.  778,  37  Wash.  694,  af- 
firmed North  American  Transportation 
&  Trading  Co.  v.  GiU  (1906)  27  Sup.  Ct. 
778,  203  U.  S.  579,  51  L.  Ed.  326. 

Under  R.  S.  §  563,  providing  that  the 
federal  district  courts  shall  have  exclu- 
sive jurisdiction  in  admiralty  and  mari- 
time jurisdiction,  "saving  to  suitors 
in  all  cases  the  right  of  a  common-law 
remedy  where  the  common  law  is  com- 
petent to  give  it,**  it  was  held,  that  the 
federal  courts  did  not  have  exclusive 
jurisdiction  of  a  suit  to  partition  a  ves- 
sel between  several  owners,  but  that 
such  suit  was  maintainable  in  the  state 
courts.  Reynolds  v.  Nielson  (1903)  93 
N.  W.  455,  116  Wis-.  483,  96  Am.  St. 
Rep.  1000. 

Under  Const.  U.  S.  art.  3,  §  2,  provid- 
ing that  the  judicial  power  of  the  Unit- 
ed States  shall  extend  to  all  cases  of 
admiralty  and  maritime  jurisdiction,  and 
R.  S.  S  563,  subd.  8,  embodied  herein, 
^ving  to  the  federal  courts  exclusive  ju- 
risdictioQ  in  admiralty  and  maritime 
matters,  but  expressly  saving  *'to  suit- 
ors in  aJl  cases  the  right  of  a  common- 


law  remedy  where  the  common  law  is 
competent  to  give  it,**  it  was  held  in  an 
action  against  a  carrier  for  damage  to 
goods  in  shipment  to  plaintiff,  and  for 
the  loss  of  some  of  them,  wherein  the 
answer  alleged  that  the  goods  were  ship- 
ped by  water,  and  that  the  damage  was 
caused  by  reason  of  the  dangers  of  nav- 
igation, by  the  grounding  of  the  vessel, 
and  it  becoming  necessary  to  lighter  the 
same,  which  had  been  assumed  by  plain- 
tiff by  a  bill  of  lading  exempting  the  car- 
rier from  liability  for  loss  from  perils  of 
navigation  and  by  a  general  average 
bond,  that  the  pleadings  did  not  show 
a  case  within  the  exclusive  jurisdic- 
tion of  the  federal  courts.  John  Meu- 
nier  Gun  Co.  v.  Lehigh  Valley  Transp. 
Co.  (1904)  101  N.  W.  386, 123  Wis.  143. 
The  seizure  of  a  vessel  under  tne 
general  attachment  law  (St.  Wis.  1898, 
f  2738)  does  not  invade  the  jurisdic- 
tion of  the  federal  admiralty  courts, 
because  the  vessel  itself  is  not  proceed- 
ed against;  it  being  simply  the  reach- 
ing of  property  rights  in  the  property 
by  attachment  in  a  personal  action 
against  the  owner  as  a  common-law 
remedy  preserved  by  the  express  terms 
of  the  admiralty  law  itself  (R.  S.  § 
563,  subd.  8),  embodied  herein.  Phil- 
Ups  V.  Eggert  (1907)  113  N.  W.  686, 
133  Wis.  318,  126  Am.  St.  Rep.  963. 

10.  Leave  to  sue  reoelver^— Under  Ju- 
dicial Code,  §§  24,  66,  267,  held  that 
court,  granting  leave  to  sue  receiver, 
had  no  power,  and,  if  it  had  a  discre- 
tion, would  not,  limit  the  suit  to  one  in 
admiralty.  Berwind- White  Coal  Mining 
Co.  V.  Eastern  S.  S.  Corp.  (D.  C.  1916) 
228  Fed.  726. 

11.  Suits  between  foreigners  and 
against  foreign  vessels.— See  note,  post, 
as  to  "Collisions.** 

See,  also,  notes  under  S  7629,  post, 
and  Const  art.  3,  §  2,  d.  1,  as  to  "Cas- 
es of  admiralty  and  maritime  jurisdic- 
tion.*' 

The  federal  district  courts'  have  cog- 
nizance of  torts  committed  on  the  high 
seas,  when  the  parties  or  the  vessel  are 
found  within  their  jurisdiction,  without 
reference  to  the  nationality  of  either. 
The  Noddleburn  (C.  C.  1887)  30  Fed. 
142,  affirming  (D.  C.  1886)  28  Fed. 
855. 

Ordinarily  the  district  court  will  not 
interfere  in  disputes  between  the  mas- 
ter and  seamen  of  a  foreign  vessel, 
when  they  are  bound  by  the  articles 
to  submit  all  disputes  to  a  home  tri- 
bunal. Aertsen  v.  The  Aurora  (D.  O. 
1800)  Fed.  Cas.  No.  95. 

The  protest  of  a  foreign  consul  will 
not  prevent  the  district  court  from  tak- 
ing jurisdiction  of  a  libel  in  rem  by 
foreign  seamen  against  a  foreign  vessel 
to  recover  wages.  Orr  v.  The  Achsah 
(D.  C.  1849)  Fed.  Cas'.  No.  10,58t>. 

The  district  court  may  take  cogni- 
zance of  a  suit  by  foreign  seamen 
against  a  foreign  vesseL    Armstrong  v. 

(771) 


§991 


THE  JUDICIAL  CODB 


(Titl2o 


The  Rydeedale  (D.  C.  1862)  Fed.  Cas. 
No.  647. 

The  court  will  investigate  the  conduct 
of  a  master  of  a  British  vessel  in  pro- 
curing the  intervention  of  a  British  con- 
6-ul  in  a  foreign  port,  by  which  a  seaman 
was  imprisoned.  Patch  v.  Marshall  (C. 
C.  1853)  Fed.  Cas.  No.  10.793. 

The  district  court  in  admiralty  will 
take  jurisdiction  of  a  suit  for  wages  be- 
tween foreigners,  if  the  voyage  is  end- 
ed, and  there  is  no  contract  binding  the 
parties  to  another  jurisdiction,  and  no 
reason  why  justice  cannot  be  done  here. 
The  Pawashick  (D.  C.  1872)  Fed.  Cas. 
No.  10,851. 

A  libel  for  wages  by  a  foreign  sea- 
man, whom  the  master  has  charged  with 
desertion,  held  should  be  dismissed 
where  the  master  offered  to  take  the 
seaman  home,  and  give  him  a  certificate 
of  forgiveness  for  past  offenses.  Wil- 
lendson  v.  Forsoket  (D.  C.  1801)  Fed. 
Cas.  No.  17,682. 

The  thirteenth  article  of  the  treaty 
between  Sweden  and  the  United  States, 
of  July  4,  1827  (8  Stat.  346,  352),  pro- 
vides "that  each  country  shall  have  the 
right  to  itppoint  consuls,  vice  consuls, 
etc.,  in  the  commercial  ports  and  places* 
of  the  oUier  country,"  and  that  such 
consuls,  etc.,  "shall  have  the  right,  as 
such  to  sit  as  judges  and  arbiters  in 
such  differences  as  may  arise  between 
the  captain  and  crews*  of  the  vessel  be- 
longing to  the  nation  whose  interests  are 
committed  to  their  charge,  without  the 
interference  of  the  local  authorities." 
Held,  that  the  district  court  was  not 
thereby  debarred  from  exercising  its  au- 
thority in  a  case  within  the  terms  of 
such  treaty,  where  there  was  no  consul, 
or  other  oflScer  of  Sweden,  within  the 
territorial  jurisdiction  of  the  court. 
The  Amalia  (D.  C.  1890)  3  Fed.  652. 

Where  the  charter  of  a  British  ves- 
sel was  executed  in  Liverpool  between 
British  subjects,  but  the  vessel  was  at- 
tached within  the  district  and  all  the 
facts  necessary  to  determine  the  rights 
under  the  charter  party  were  sufficiently 
proved  without  taking  testimony  under 
a  foreign  commission,  justice  would  be 
promoted  by  the  district  court  taking 
jurisdiction  and  disposing  of  the  case. 
Boult  V.  The  Naval  Reserve  (D.  O. 
1881)  5  Fed.  209,  212. 

When  the  master  of  a  British  vessel 
knowingly  allows  a  rope  to  remain  in 
an  insecure  condition,  and  a  seaman, 
in  the  proper  discharge  of  his  duty  falls 
to  the  deck  therefrom,  and  is  hurt  in 
consequence  of  such  neglect,  the  sea- 
man may  maintain  a  suit  against  such 
vessel  in  the  district  court  for  damages. 
The  Noddleburn  (D.  C.  1886)  28  Fed. 
855. 

Libelant,  a  s'eaman  on  a  British  ves- 
sel, under  articles  for  the  entire  voyage, 
left  the  vessel  on  its  arrival  in  a  United 
States  port,  and,  after  his  absence  had 
been  noted  on  the  log  book  for  several 
days,  he  was  marked  as  a  deserter. 
On  that  day  he  returned,  but  was  told 
to  go  about  his   own   business.     Held 
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that,  as  the  court  would  administer  re- 
lief by  comity  in  accordance  with  Brit- 
ish law,  which  forbids  a  master  to  dis- 
charge a  seaman  in  such  port  without 
the  consent  of  the  consul,  which  was 
refused,  and  as  the  master  was  willing 
to  receive  libelant  back,  saying  that  he 
had  never  discharged  him,  and  the  lat- 
ter was  anxious  to  secure  passage  homer 
an  order  would  be  entered  securing  that 
result,  and  the  libel  for  wages  be  dis- 
miss'ed.  Wilson  v.  The  John  Bitson 
(D.  C.  1888)  35  Fed.  663. 

United  States  statutes  conferring  ad- 
miralty jurisdiction  do  not  apply  to 
claims  of  bad  treatment  suffered  by  an 
American  serving  as  a  seaman  on  a  Nor- 
wegian vessel.  Williams  v.  The  Wel- 
haven  (D.  C.  1892)  55  Fed.  80. 

An  action  for  services  of  a  seaman, 
based  on  his  contract,  broken  by  assault 
on  him  by  the  master  of  his  vessel,  a 
British  ship,  within  the  police  limits 
of  the  United  States,  may  be  entertained 
by  the  federal  court  within  whose  juris- 
diction the  assault  was  made.  The 
Kentigern  (D.  C.  1900)  99  Fed.  443. 

A  United  States  court  of  admiralty 
has  jurisdiction  of  a  suit  by  a  seaman 
against  a  foreign  vessel  to  recover 
wages,  and  the  exercis'e  of  such  juris- 
diction is  discretionary.  Where  the 
libelant  is  an  American  citizen,  signed 
in  an  American  port,  although  on  board 
the  vessel,  and  claims  to  have  been 
wrongfully  discharged,  jurisdiction  will 
be  entertained.  The  August  Belmont 
(D.  C.  1907)  153  Fed.  639. 

An  action  brought  by  an  alien  sailor 
for  personal  injuries  on  board  a  ship 
owned  by  a  foreign  corporation  while  at 
a  wharf  within  the  state  is  not,  under 
R.  S.  §  563,  subd.  8,  embodied  herein, 
a  matter  of  admiralty  jurisdiction  ex- 
clusively. Faras  v.  Lower  California 
Development  Co.  (CaL  App.  1739)  151 
Pac.  35. 

12.  Foreign  attachment.— A  district 
court  proceeding  in  admiralty  has  juris- 
diction by  foreign  attachment  in  a  suit 
against  a  vessel  owner  to  recover  a  bal- 
ance due  on  an  average  adjustment 
National  Board  of  Marine  Underwriters 
V.  Melchers  (D.  C.  1891)  45  Fed.  643. 

13.  Maritime  oontraots  and  services 
In  generals— See,  also,  notes  under  f 
1233,  post,  and  under  Const,  art.  3,  | 
2,  d.  1,  as  to  ''Cas'es  of  admiralty  and 
maritime  jurisdiction." 

The  district  court  in  admiralty  has  no 
jurisdiction  of  a  libel  in  personam 
against  the  builder  of  a  vessel,  after 
its  delivery,  for  breach  of  the  written 
contract  under  wliich  it  was  built. 
Cunningham  v.  Hall  (  C.  C.  1858)  Fed. 
Cas.  No.  3,481,  reversing  (D.  C.  1858) 
Fed.  Cas'.  No.  3,482. 

The  provisions  of  Act  Sept  24,  1789, 
which  give  to  the  district  courts  orig- 
inal cognizance  of  all  dvil  causes  of 
admiralty  and  maritime  jurisdiction, 
comprehended  all  maritime  contracts, 
and  those  which  relate  to  the  naviga- 
tion, business,  or  commerce  of  the  sea* 
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and  the  building,  repairing,  or  supplying 
of  vessels.  Davis  v.  A  New  Brig  (D. 
C.  1834)  Fed.  Cas-.  No.  8,©43. 

Maritime  contracts  in  the  sense  nsed 
in  admiralty  practice  belong  to  the  ex- 
clusive and  original  jurisdiction  of  the 
district  courts  of  the  United  States*; 
and  therefore  those  provisions  in  the 
statutes  of  this  state  which  authorize 
actions  in  rem  against  vessels*  by  name 
in  such  cases  are  not  sustainable. 
Mitchell  V.  The  Magnolia  (1869)  45  Mo. 
67;   Peish  v.  Same  (1869)  Id.  69. 

A  debt  contracted  in  building  a  ves- 
sel at  the  Bast  Newark  shipyard  for 
which  a  lien  is  given  by  Nixon's  Dig. 
676,  is  not  a  maritime  contract  within 
Judiciary  Acts  1789, 1845,  and  Const.  U. 
S.  art.  3,  §  2,  providing  that  the  district 
courts  of  the  United  States  shall  have 
jurisdiction  over  all  cases*  of  admiralty 
and  maritime  contracts.  EHliot  v.  Ed- 
wards (1869)  34  N.  J.  Law  (5  Yroom) 
96. 

14.  Supplies  and  repairs,  and  services 
performed  for  vessels— See  note  ante, 
and  note  post  as  to  "Enforcement  of 
Uens." 

A  libel  in  the  District  Court  for  Lou- 
isiana against  a  steamboat  at  New  Or- 
leans to  recover  for  work  done  and  ma- 
terials found  in  repairs,  in  view  of  the 
state  law  giving  a  lien  therefor,  was  a 
case  of  admiralty  jurisdiction,  tested 
by  whether  the  Mississippi  ebbed  and 
flowed  at  New  Orleans,  and  being  sat- 
isfied by  a  regular  rise  and  fall  of  the 
water,  and  by  whether  the  service  was  a 
maritime  service  to  be  performed  sub- 
stantially on  the  sea  or  tidewater.  Pey- 
roux  V.  Howard  (1833)  7  Pet  324, 
341,  8  L.  Ed.  700. 

Contracts  for  building  vessels  or  for 
work  done  or  materials  furnished  in 
their  construction  are  not  maritime,  and 
hence  a  state  statute  relating  to  such 
contracts,  giving  liens  to  the  contrac- 
tors and  providing  for  their  enforce- 
ment in  the  state  courts,  is  not  invalid, 
as  in  derogation  of  the  admiralty  juris- 
diction conferred  on  the  District  Courts 
by  the  Constitution  and  the  judiciary 
act  of  1789.  The  Winnebago  (1906) 
141  Fed.  945,  73  C.  C.  A.  295,  writ 
of  certiorari  denied  (1906)  Iroquois 
Transp.  Co.  v.  A.  Harvey's  Sons  Mfg. 
Co.,  26  S.  Ct  762,  200  U.  S.  616,  50  L. 
Ed.  621. 

The  district  courts  of  the  United 
States  have  jurisdiction  of  a  libel  in 
personam  against  the  owner  of  a  domes- 
tic steamboat  for  supplies  furnished  to 
the  boat  and  services  performed  for 
her.  Jutte  v.  Davis  (D.  C.  1890)  47 
Fed.  592. 

Contracts  for  repairs  or  supplies  to 
be  furnished  to  a  vessel  in  her  home 
port  are  not  maritime  contracts;  and 
the  act  of  1857  making  vessels  navigat- 
ing the  rivers  within  or  bordering  on 
this  state  liable  for  such  debts  in  a 
proceeding  in  rem  is  not  in  conflict  with 
section  9  of  the  judiciary  act  of  1789, 
conferring  admiralty  jurisdiction  on  the 


United  States  courts.  Williamson  v. 
Hogan  (1868)  46  Dl.  504. 

The  furnishing  of  materials  for  the 
equipment  and  outfit  of  a  boat  at  its 
home  port  is  not  a  maritime  contract, 
within  the  exclusive  and  original  juris- 
diction of  the  district  courts,  under  the 
admiralty  laws.  Mitchell  v.  The  Mag- 
nolia (1869)  45  Mo.  67;   Peish  v.  Same 

(1869)  Id.  69. 

Contracts  for  repairs  or  supplies  fur- 
nished to  a  boat  or  vessel  at  her  home 
port  are  maritime  contracts,  and  there- 
fore come  within  the  admiralty  juris- 
diction of  the  district  courts.  The  Pet- 
rel V.  Dumont  (1876)  28  Ohio  St  602. 

15.  Insurance.— See,  also,  notes  under 
Const  art  3,  §  2,  d.  1,  as  to  "Cases  of 
admiralty  and  maritime  jurisdiction." 

Maritime  contracts  within  the  juris- 
diction of  the  district  courts  have  ref- 
erence to  maritime  service,  maritime 
transactions,  or  maritime  casualties^ 
without  regard  to  the  place  where  they 
are  made.  A  contract  of  maritime  in- 
surance is  a  maritime  contract  within 
the  admiralty  and  maritime  jurisdic- 
tion, though  not  within  the  exclusive 
jurisdiction  of  the  United  States  courts. 
New  England  M.  Ins.  Co.  v.  Dunham 

(1870)  11  Wall.  1,  23,  20  L.  Ed.  90. 
The    district    courts    of    the    United 

States,  as  courts  of  admiralty,  have  ju- 
risdiction over  policies  of  marine  in- 
surance. Hale  V.  Washington  Ins.  Co. 
(C.  C.  1842)  Fed.  Cas.  No.  5,916. 

16.  Charter  parties  and  contracts  of 
affreightment    or    transportation.— See 

notes  ante. 

See,  also,  notes  under  section  1233, 
post,  and  under  Const,  art  3,  §  2,  cl.  1, 
as  to  "Cases  of  admiralty  and  mari- 
time jurisdiction." 

The  district  court  has  jurisdiction  of 
a  libel  against  a  steamboat  company 
for  the  loss  of  specie  carried  in  its  boat 
by  an  expressman  and  lost  by  the  burn- 
ing of  the  boat  on  Long  Island  Sound. 
New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants' Bank  (1848)  6  How.  344,  385, 
12  L.  Ed.  465. 

Admiralty  jurisdiction  extends  to- 
charter  party  and  affreightment.  These 
are  admiralty  contracts  within  the 
meaning  and  construction  of  the  con- 
stitution and  act  of  congress,  and  cog- 
nizable in  admiralty  courts  by  process 
in  rem  or  in  personam.  Morewood  v. 
Enequist  (1859)  23  How.  491,  493,  16 
L.  Ed.  516. 

Contracts  of  affreightment  are  mari- 
time contracts  over  which  the  courts 
of  admiralty  have  jurisdiction,  and  con- 
sequently liens  arising  therefrom  may 
be  enforced  in  the  district  court  The 
Eddy  (1866)  5  WaU.  481,  18  L.  Ed. 
486. 

Admiralty  jurisdiction  in  a  suit  in  per- 
sonam is  not  dependent  on  a  right  to 
proceed  in  rem,  but  upon  the  subject- 
matter  of  the  suit,  and  a  suit  against 
the  United  States,  brought  under  the 
provisions  of  Act  March  3, 1887,  c.  359, 
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24  Stat.  505,  and  based  upon  a  mari- 
time contract  of  affreightment,  is  with- 
in the  admiralty  jurisdiction  of  the  Dis- 
trict Court  U.  S.  Shipping  Co.  v.  U. 
S.  (C.  C.  1906)  148  Fed.  914. 

A  charter  party  for  the  transporta- 
tion of  lumber  entirely  by  boat  from 
the  port  of  shipment  to  that  of  desti- 
nation is  a  maritime  contract,  and 
therefore  the  United  States  district 
court  has  jurisdiction  of  an  action  in 
personam  in  admiralty  for  its  breach. 
Dunbar  v.  Weston  (D.  C.  1899)  93  Fed. 
472. 

17.  Demurrage.— A  libel  by  the  owner 
of  three  vessels  constituting  "one  ship" 
against  the  cargo  for  demurrage  for  un- 
reasonable detention  at  the  port  of  dis- 
charge is  within  the  admiralty  juris- 
diction of  the  district  court  Brown  v. 
Certain  Tons  of  Coal  (D.  C.  1888)  34 
Fed.  913. 

18.  Salvage.— See  note,  ante,  as  to 
"Saving  of  common-law  remedy." 

See,  also,  notes  under  Const  art  3,  § 

2,  cl.  1,  as  to  "Cases  of  admiralty  and 
maritime  jurisdiction." 

The  district  court  has  jurisdiction  of 
a  libel  for  salvage  on  the  sea  or  on  tide- 
waters by  virtue  of  its  admiralty  and 
maritime  jurisdiction.  Hobart  v.  Dro- 
gan  (1836)  10  Pet  108,  120.  9  L.  Ed. 
363. 

Though  jurisdiction  over  cases  of  sal- 
vage is  vested  in  the  district  court,  Con- 
gress may,  as  it  has  done  by  act  March 

3,  1887,  post,  I  1136(1),  give  juris- 
diction to  the  court  of  claims  in  cases  in 
which  one  will  be  entitled  to  redress 
in  a  court  of  admiralty  as  well  as  in  a 
court  of  law  or  equity.  U.  S.  v.  Mor- 
gan (1900)  99  Fed.  570,  573,  39  C.  C. 
A.  653,  appeal  dismissed  (1901)  22  Sup. 
Ct  931,  46  L.  Ed.  1263. 

The  district  court  in  admiralty  has 
jurisdiction  of  a  libel  in  rem  as  well  as 
in  personam  for  salvage  services,  though 
performed  under  a  contract  for  a  fixed 
compensation  not  contingent  upon  suc- 
cess. The  A.  D.  Patchin  (C.  C.  1849) 
Fed.  Cas.  No.  87;  Gager  v.  The  A.  D. 
Patchin  (D.  O.  1849)  Id.  5,170;  The 
Louisa  Jane  (D.  C.  1873)  Id.  8.532;  The 
Williams  (C.  C.  1873)  Id.  17,710.  But 
see  The  Whitaker  (D.  C.  1854)  Fed. 
Cas.  No.  17,524;  Id.  (D.  C.  1855) 
Fed.  Cas.  No.  17,525;  The  Marquette 
(D.  C.  1872)  Id.  9,101. 

The  district  court  in  admiralty  has 
jurisdiction  in  a  case  of  salvage  ren- 
dered by  an  American  tug  to  a  British 
vessel  in  Canadian  waters.  The  Sailor's 
Bride  (C.  C.  1859)  Fed.  Cas.  No.  12,- 
220. 

The  district  court  has  jurisdiction 
over  a  case  of  salvage  on  the  Ohio 
river.  In  re  Seven  Coal  Barges  (C.  C. 
1870)  Fed.  Cas.  No.  12,677. 

The  jurisdiction  of  the  federal  district 
court  in  cases  of  salvage  is  not  confined 
to  American  property  or  to  cases  oc- 
curring in  American  waters.     Western 

•      (774) 


Transp.  Co.  ▼.  The  Great  Western 
(D.  C.  1862)  Fed.  Cas.  No.  17,443. 

19.  Pllotagew— See,  also,  notes  under 
Const  art  3,  §  2,  d.  1,  as  to  "Cases 
of  admiralty  and  maritime  jurisdic- 
tion." 

The  district  court  has  jurisdiction  of 
a  libel  against  the  consignee  of  a  ves- 
sel for  pilotage,  though  the  consignee 
is  made  liable  therefor  by  a  state  stat- 
ute of  the  port  where  the  services  were 
performed.  McDonald  v.  Prioleau  (D. 
C.  1891)  44  Fed.  769. 

20.  Claim  for  towing  on  Hudson  riv- 
er—A United  States  district  court  has 
jurisdiction  of  a  libel  filed  against  a  ca- 
nal boat  to  enforce  a  claim  for  tow- 
ing it  up  the  Hudson  river.  Nor  does 
R.  S.  §  4251,  post,  §  7996,  providing 
that  a  canal  boat  shall  not  be  libeled 
in  a  federal  court  for  the  wages  of  any 
person  employed  on  board  or  in  navi- 
gating it,  affect  the  case.  Ryan  v.  Hook 
(N.  Y.  1884)  34  Hun,  185. 

21.  Claims    for    wages.  — See,    also, 

notes,  ante,  as  to  "Suits  between  for- 
eigners and  against  foreign  vessels" 
and  as  to  "Saving  of  common-law  rem- 
edy." 

The  district  court  has  no  jurisdiction 
as  a  court  of  admiralty  and  maritime 
jurisdiction  of  a  suit  for  wages  earned 
on  a  voyage  in  a  steam  vessel  from 
Shippingport  in  Kentucky  on  the  river 
Missouri  and  back  again  to  the  port  of 
departure.  The  Thomas  Jefferson 
(1825)  10  Wheat  428,  430,  6  L.  Ed. 
358. 

A  seaman  serving  on  a  small  vessel 
navigating  the  interior  waters  of  the 
state  should  seek  his  remedy  for  wages 
in  the  local  courts  of  the  state  if  the 
owner- is  known  to  him  and  responsible. 
The  BoUvar  (D.  C.  1847)  Fed.  Cas.  No. 
1,609. 

I'he  district  court  has  no  jurisdiction . 
in  rem  for  seamen's  wages  for  services 
exclusively   within   the   state.     Brooks 
V.  The  Peytona  (D.  C.  1858)  Fed.  Cas. 
No.  1,959. 

A  court  of  admiralty  may  decree  sea- 
men's wages,  although  earned  on  a 
steamer  of  less  than  five  tons,  engaged 
in  carrying  freight  and  passengers  upon 
navigable  waters.  The  Pioneer  (D.  C. 
1884)  21  Fed.  426. 

The  crew  of  a  steamboat  plying  be- 
tween the  ports  of  adjoining  states  up- 
on navigable  tide  waters  have  a  right  to 
proceed  for  wages  due  them  by  libel  in 
the  district  court  of  the  United  States. 
Abbott  V.  Baltimore  &  R.  Steam-Packet 
Co.  (1850)  1  Md.  Ch.  542. 

22.  Enforoement  of  llens^— See,  also, 
note,  ante,  as  to  "Saving  of  common- 
law  remedy." 

See,  also,  notes  under  section  1233, 
post,  and  under  Const  art  3,  |  2,  d. 
li  as  to  "Cases  of  admiralty  and  mari- 
time jurisdiction." 

Lien  for  duties  held  not  enforceable 
by  a  libel  in  admiraltgr,  8ee»  U*  S.  ▼. 
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Three  Hundred  Fifty  Chests  of  Tea 
(1827)  12  Wheat  486,  497,  6  L.  Ed. 
702. 

Jurisdiction  was  vested  in  the  dis- 
trict courts  by  section  9  of  the  judici- 
ary act  of  1789  to  enforce  maritime 
liens  by  a  suit  in  rem  in  ali  cases  where 
such  liens  arise  whether  the  liability  is 
for  the  breach  of  a  maritime  contract 
or  to  recover  damages  for  marine  tort. 
Pendergast  v.  The  Ealorama  (1869)  10 
WalL  204,  215,  19  L.  Ed.  941. 

Where  claims  on  the  proceeds  in  the 
registry  of  a  vessel  sold  are  not  mari- 
time liens,  the  district  court  cannot  dis- 
tribute those  proceeds  in  payment  of 
the  claims  if  the  owners  of  the  vessel 
oppose  such  distribution.  The  Lotta- 
wanna  (1873)  87  U.  S.  (20  WalL)  201, 
22  L.  Ed.  259. 

A  lien  under  a  state  statute  for  re- 
pairs or  supplies  furnished  in  the  home 
port  is  a  right  of  property  in  the  ves- 
sel and  a  maritime  lien  enforceable  by 
process  in  rem  exclusively  in  the  dis- 
trict courts.  The  Glide  (1897)  17  Sup. 
Ct.  930,  931,  167  U.  S.  606,  42  L.  Ed. 
296. 

A  state  may  provide  for  liens  In  fa- 
vor of  material  men  for  necessaries 
furnished  to  a  vessel  in  her  home  port 
or  in  a  port  of  the  state  to  which  she 
belongs,  though  the  contract  to  furnish 
the  same  is  a  maritime  contract  and 
such  liens  can  be  enforced  by  proceed- 
ings in  rem  in  the  district  courts  of 
the  United  States.  Perry  v.  Haines 
(1903)  24  Sup.  Ct.  8,  9,  191  U.  S.  17, 
48  L.  Ed.  73. 

A  valid  maritime  lien  created  by  a 
state  statute  for  supplies  furnished  to 
a  domestic  vessel  may  be  enforced  by 
court  of  admiralty  of  any  district  which 
obtains  possession  of  the  vessel.  The 
Vigilant  (1907)  151  Fed.  747,  81  C.  O. 
A.  371. 

Proceedings  against  vessels  in  rem  to 
enforce  maritime  liens  are  vested  ex- 
clusively in  the  District  Courts.  A 
Circuit  Court  could  sell  vessels  free 
from  such  liens,  if  the  lienors  volun- 
tarily submitted  themselves  to  the  Cir- 
cuit Court's  jurisdiction.  Hudson  v. 
New  York  &  Albany  Transp.  Co.  (1910) 
180  Fed.  973,  104  C.  C.  A.  129. 

If  holders  of  maritime  liens  against 
vessels  come  into  the  Circuit  Court 
having  possession  of  the  res,  and  ask 
for  adjudication  upon  their  liens,  they 
should  be  held  to  have  assented  to  the 
jurisdiction  of  the  Circuit  Court  for  all 
purposes,  including  a  substitution  of. 
the  proceeds  of  sale  for  the  res  when- 
ever in  the  sound  discretion  of  the 
court,  such  substitution  is  necessary  to 
preserve  the  property  from  deteriora- 
tion or  secure  a  better  price  for  it 
Id. 

Steamship  company  held  to  have 
maritime  lien  for  freight  and  charges 
advanced  to  connecting  carriers,  and 
action  therefor  was  within  the  jurisdic- 
tion of  the  District  Court.  New  York 
&  Cuba  Mail  S.  S.  Co.  y.  Maldonado  & 


Co.    (1915)    225  Fed.  353,  140  C.   C. 
A.  377. 

Jurisdiction  to  enforce  maritime  liens 
and  liens  under  the  state  law  for  sup- 
plies, etc.,  belongs  exclusively  to  the 
District  Court  in  admiralty,  under  R.  S. 
§  563,  and  R.  S.  §  711,  post,  §  1233. 
Hudson  V.  New  York  &  A.  Transp.  Co. 
(C.  C.  1909)  175  Fed.  519. 

The  district  courts  of  the  United 
States  have  a  general  admiralty  juris- 
diction in  rem  in  suits  brought  by  ma- 
terial men  against  foreign  ships,  and  in 
cases  of  domestic  ships  where  the  local 
law  gives  a  lien.  Wick  v.  The  Samuel 
Strong  (D.  O.  1855)  Fed.  Cas.  No. 
17,607. 

Furnishing  an  air  pump  to  a  water 
craft  (a  "chuncker'*)  used  for  pumping 
water  out  of  dry  docks  is  a  maritime 
service,  and  the  lien  given  therefor  by 
the  local  law  may  be  enforced  in  the 
district  court  in  admiralty.  Winslow 
V.  A  Floating  Steam  Pump  (D.  C. 
1879)  Fed.  Cas.  No.  17,880. 

This  court  has  jurisdiction  to  enforce 
a  simple  common-law  possessory  lien, 
independent  of  the  question  whether 
the  lienor's  rights  were  enlarged  or  al- 
tered by  the  New  York  statute  giving 
lienors  the  right  to  enforce  their  liens 
by  a  sale  of  the  property.  The  power 
of  a  court  of  admiralty  to  order  the 
sale  of  a  vessel  does  not  depend  upon 
the  right  the  libelant  may  have  to  sell 
her,  or  cause  her  to  be  sold,  to  enforce 
his  demand;  but  it  is  a  power  inherent 
in  the  court,  to  be  exercised  in  the  in- 
terest of  commerce.  The  cause  being 
maritime  in  its  nature,  the  court  has 
jurisdiction  of  the  parties  and  the  sub- 
ject-matter. It  is  immaterial  that  the 
vessel  is  a  domestic  vessel.  The  B.  F. 
Woolsey  (D.  C.  1881)  7  Fed.  108. 

When  it  is  attempted  in  the  district 
court  to  give  effect  to  liens  created  by 
state  laws,  they  are  enforced  subject  to 
all  the  qualifications  and  limitations  im- 
posed by  those  laws.  The  Kingston 
(D.  C.  1885)  23  Fed.  200. 

The  district  courts  of  the  United 
States  have  no  jurisdiction  to  enforce 
liens  arising  under  state  laws,  except 
when  they  are  founded  upon  a  contract 
maritime  in  its  character.     Id. 

United  States  district  courts  having 
jurisdiction  of  a  contract,  as  a  mari- 
time one,  can,  under  admiralty  rule  12, 
enforce  liens  given  for  its  security  by 
state  laws.  Haritwen  v.  The  Louis  01- 
sen  (D.  C.  1892)  52  Fed.  652,  decree 
reversed  Olsen  v.  Haritwen  (1893)  57 
Fed.  845,  6  C.  C.  A.  608,  foUowing 
The  Lotta wanna  (1874)  21  WaU.  558, 
22  Lr.  Ed.  654. 

R.  S.  §  563,  cl.  8,  embodied  herein, 
which  confers  upon  the  district  courts 
of  the  United  States  jurisdiction  "of  all 
civil  causes  of  admiralty  and  maritime 
jurisdiction,"  gives  such  courts  juris- 
diction of  a  suit  to  enforce  a  maritime 
lien  created  by  a  state  statute  for  pi- 
lotage fees,  or  for  a  penalty  imposed  by 
such  statute,  for  the  failure  to  take  a 
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pilot  as  therein  required.  The  lAda 
Fowler  (D.  O.  1902)  113  Fed.  605. 

The  courts  of  a  state  have  jurisdic- 
tion to  enforce,  by  a  proceeding  in  rem, 
liens  given  by  its  laws  for  labor  and 
materials  furnished  in  constructing  or 
repairing  domestic  vessels,  notwith- 
standing R.  S.  §  563,  subd.  8,  embodied 
herein,  and  R.  S.  §  711,  subd.  3,  post, 
§  1233,  giving  the  United  States  district 
courts  exclusive  jurisdiction  of  "all  civ- 
il causes  of  admiralty  and  maritime  ju- 
risdiction, saving  to  suitors  the  right  of 
a  common-law  remedy  in  all  cases  where 
the  common  law  is  competent  to  give 
it"  Such  liens  are  not  maritime, 
though  growing  out  of  a  maritime  con- 
tract. Atlantic  Works  v.  The  Glide 
(1893)  159  Mass.  60,  34  N.  E.  258,  af- 
firming (1893)  33  N.  B.  163. 

A  contract  for  repairs  of  a  vessel, 
made  at  her  home  port,  is  maritime  in 
its  nature,  and  under  Const  tJ.  S.  art 
3,  §  2,  extending  the  judicial  power  to 
all  cases  of  maritime  jurisdiction,  and 
R.  S.  §  563,  par.  8,  embodied  herein, 
giving  district  courts  of  the  United 
States  jurisdiction  of  civil  causes  of 
maritime  jurisdiction,  enforcement  of 
a  maritime  lien  given  by  a  state  statute 
cannot  be  instituted  in  a  state  court. 
Hankins  v.  Cox  &  Sons  Co.  (1899)  44 
A.  206,  63  N.  J.  Law,  512. 

Hill's  Code  Or.  §  3690.  so  far  as  it 
authorizes  a  proceeding  in  rem  in  the 
state  courts  to  enforce  a  lien  for  neces- 
sary supplies  furnished  a  vessel  in  her 
home  port,  is  invalid,  as  it  contravenes 
Const  U.  S.  art  3,  S  2,  and  R.  S.  § 
^63,  and  R.  S.  §  711,  post,  §  1233, 
which  give  exclusive  jurisdiction  of 
such  proceedings  to  the  district  courts 
of  the  United  States.  Portland  Butch- 
ering Co.  V.  The  Willapa  (1893)  25  Or. 
71,  34  Pac.  689. 

Maritime  contracts  in  the  sense  used 
in  admiralty  practice,  and  marine  torts 
in  cases  where  a  maritime  lien  arises, 
belong  to  the  exclusive  and  original  ju- 
risdiction of  the  district  courts  of  the 
United  States;  and  therefore  those 
provisions  in  the  statutes  of  this  state 
which  authorize  actions  in  rem  against 
vessels  by  name  in  such  cases  are  not 
sustainable.  Mitchell  v.  The  Magnolia 
(1869)  45  Mo.  67;  Peish  v.  Same 
(1869)  Id.  69. 

23.  Torts  In  general.— See  note,  ante, 
as  to  **Suits  between  foreigners  and 
against  foreign  vessels." 

See,  also,  notes  under  §  1233,  post, 
and  Const,  art.  3,  §  2,  d.  1,  as  to 
"Cases  of  admiralty  and  maritime  ju- 
risdiction." 

The  provision  conferring  jurisdiction 
of  civil  causes  of  admiralty  and  mari- 
time jurisdiction  remains  in  force  as 
applied  to  the  navigable  waters  of  the 
Hudson  and  all  other  navigable  waters 
of  the  Atlantic  coast  which  empty  into 
the  sea  or  into  the  bays  and  gulfs  that 
form  a  part  of  the  sea,  and  jurisdiction 
is  not  taken  away  by  the  fact  that  a 
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tort  was  committed  within  the  body  of 
a  county.  Commercial  Transp.  Co.  ▼. 
Fitzhugh  (1861)  1  Black,  574,  579,  17 
L.  Ed.  107. 

A  suit  brought  on  a  petition  setting 
forth  that  defendant  was  the  owner  of 
a  vessel  named,  that  tiie  vessel  was  so 
negligently  managed  by  him  that  it 
damaged  plaintifTs  warehouse  on  the 
land  near  the  bank  of  the  river  on 
which  the  vessel  was  plying,  and  pray- 
ing that  a  writ  of  attachment  against 
defendant  be  issued  to  the  sheriff,  com- 
manding him  to  attach  the  vessel,  and 
summoning  defendant  to  appear,  and 
for  a  decree  subjecting  the  vessel  to  a 
lien  for  such  damages,  is  an  action  in 
personam,  and  not  a  proceeding  in  rem, 
nor  can  the  lien  sought  to  be  enforced 
be  deemed  a  maritime  lien;  and  hence 
the  cause  is  not  a  proceeding  in  rem 
against  a  vessel,  cognizable  by  United 
States  district  courts  sitting  as  courts 
of  admiralty.  Johnson  v.  Chicago  & 
P.  Elevator  Co.  (1886)  119  U.  S.  388, 
7  Sup.  Ct  254,  30  L.  Ed.  447. 

Where  the  collector  of  customs  seiz- 
ed a  foreign-built  yacht,  purchased 
abroad  by  a  citizen  of  the  United 
States,  on  the  ground  that  it  was  lia- 
ble to  duty  as  an  imported  article,  a 
libel  by  the  owner  on  the  theory  that 
it  was  not  subject  to  duty  because  not 
an  imported  article,  so  that  the  seizure 
was  wrongful,  presents  a  question  of 
a  marine  tort  cognizable  in  admiralty 
by  any  district  court  of  the  United 
States  within  whose  territorial  juris- 
diction the  yacht  may  be  found.  That 
jurisdiction  would  not  fail  on  the 
ground  that  the  owner's  remedy  was 
under  the  customs  administrative  act 
of  1890  (26  Stat  131),  since,  under 
sections  14  and  15  thereof,  the  decision 
of  the  collector,  of  the  board  of  gen- 
eral appraisers,  and  of  the  circuit  court 
on  appeal  therefrom,  is  limited  to  de- 
termining "the  rate  and  amount"  of 
duties  chargeable,  and  does  not  extend 
to  the  question  whether  or  not  an  ar- 
ticle is  imported  merchandise,  within 
the  meaning  of  the  tariff  laws.  Ex 
parte  Fassett  (1892)  142  U.  S.  479, 
12  Sup.  Ct  295,  35  L.  Ed.  1087. 

Where  goods  that  had  been  sold  to 
be  paid  for  on  delivery  were  shipped 
in  the  name  of  the  vendors,  a.  shipping 
receipt  given  to  them,  and  a  bill  of  lad- 
ing subsequently  given  to  the  vendee, 
who  then  absconded,  upon  the  refusal 
of  the  master  to  give  the  vendors  a 
bin  of  lading,  they  could  recover 
against  the  vessel  the  value  of  the 
goods  without  a  demand;  and,  as  the 
vessel  was  in  navigable  waters,  the  tort 
was  maritime  in  its  character,  for 
which  an  action  could  be  brought  in  the 
district  court  The  Ferreri  (C.  C 
1882)  14  Fed.  589,  affirming  decree  (D. 
C.  1881)  9  Fed.  468. 

The  federal  district  courts  have  cog- 
nizance of  torts  committed  on  the  high 
seas,  when  the  parties  or  the  vessel 
are    found    within    their    jurisdiction, 
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without  reference  to  the  nationality  of 
either.  The  Noddlebnm  (C.  G.  1887) 
80  Fed.  142. 

A  marine  tort  is  one  that  occurs  on 
any  public  navigable  water  of  the  Unit- 
ed States,  whether  caused  by  a  wrong- 
ful act  or  omission;  and  the  proper 
district  court,  as  a  court  of  admiralty, 
has  jurisdiction  of  a  suit  to  recover 
damages  therefor.  Holmes  v.  O.  &  G. 
Ry.  Go.   (D.  O.  1880)  5  Fed.  75. 

A  boat  or  vessel  plying  between  two 
ports  in  the  same  state,  upon  any  nav- 
igable water  of  the  United  States,  but 
engaged  exclusively  in  the  domestic 
commerce  of  the  state,  is  within  the 
admiralty  jurisdiction  of  the  United 
States;  and  when  a  steam  ferry  boat, 
contrary  to  the  provision  of  R.  S.  $ 
4466,  post,  §  8230,  carries  passengers 
on  an  excursion,  largely  in  excess  of 
the  number  allowed  by  her  permit,  and 
falls  to  carry  the  required  number  of 
life  preservers,  she  is  guilty  of  a  ma- 
rine tort,  and  a  district  court  has  juris- 
diction of  a  libel  in  personam  against 
her  owners  and  master  to  recover  the 
penalty  prescribed  by  R.  S.  §  4500, 
post,  t  8276.  U.  S.  V.  Burlington  &  H. 
County  Ferry  Co.  (D.  G.  1884)  21 
Fed.  331. 

The  United  States  district  court  has 
jurisdiction  of  an  action  against  a  mu- 
nicipal corporation  for  damages  to  a 
schooner  caused  by  tne  negligent  care 
and  management  of  a  draw  on  a  bridge 
owned  by  the  corporation.  Etheridge 
V.  Gity  of  Philadelphia  (D.  G.  1885)  26 
Fed.  43. 

The  district  courts  have  jurisdiction 
of  torts  committed  on  the  high  seas, 
without  reference  to  the  nationality  of 
the  vessel  or  the  parties  thereto. 
Bemhard  v.  Greene  (D.  G.  1874)  Fed. 
Gas.  No.  1,349;  The  Noddleburn  (D. 
G.  188C)  28  Fed.  855. 

An  illegal  seizure  of  a  vessel  while 
lying  at  the  dock  is  a  maritime  tort, 
giving  a  district  court  jurisdiction  in 
admiralty  of  a  libel  to  recover  her. 
Jervey  v.  The  Carolina  (D.  G.  1805)  66 
Fed.  1013. 

The  federal  District  Courts,  given 
cognizance  of  all  civil  cases  of  admir- 
alty and  maritime  jurisdiction,  have 
civil  jurisdiction  over  all  wrongs  com- 
mitted on  waters  over  which  Congress 
may,  by  virtue  of  the  admiralty  clause 
of  the  Constitution,  authorize  the  exer- 
cise of  criminal  jurisdiction.  Imbrovek 
V.  Hamburg-American  Steam  Packet 
Co.  (D.  C.  1911)  190  Fed.  229,  judg- 
ment affirmed  (G.  G.  A.  1912)  Atlantic 
Transport  Co.  of  West  Virginia  v.  Im- 
brovek (1912)  193  Fed.  1019,  113  G. 
G.  A.  398. 

Marine  torts,  in  cases  where  a  mari- 
time lien  arises,  belong  to  the  exclusive 
and  original  jurisdiction  of  the  district 
coarts  of  the  United  States;  and  there- 
fore those  provisions  in  the  statutes  of 
this  state  which  authorize  actions  in 
rem  against  vessels  by  name  in  such 
cases  are  not  sustainable.    Mitchell  y. 


The  Magnolia  (1869)  45  Mo.  67;  Peish 
V-  Same,  Id.  69. 

24.  CoilislonSd-^ee  note,  ante,  as  to 
"Saving  of  common-law  remedy,"  and 
note,  post,  as  to  "Wrongful  death." 

See,  also,  notes  under  section  1233, 
post,  and  under  Const  art  3,  §  2,  cL  1, 
as  to  "Gases  of  admiralty  and  maritime 
jurisdiction." 

The  United  States  district  court  for 
the  Northern  district  of  Illinois  has  ju- 
risdiction in  admiralty  of  a  suit  in  rem 
against  a  steam  canal  boat,  to  recover 
damages  caused  by  a  collision  between 
her  and  another  canal  boat,  while  the 
two  boats  were  naidgating  the  Illinois 
and  Lake  Michigan  Canal,  although  the 
libelant's  boat  was  bound  from  one 
place  in  Illinois  to  another  place  in  Il- 
linois. In  re  Petition  of  Boyer  (1883) 
109  U.  S.  629,  3  Sup.  Gt  434,  27  L.  Ed. 
1056. 

A  stipulation  given  for  the  release  of 
a  vessel  upon  the  original  libel  to  re- 
cover damages  done  to  {l  vessel  witk 
which  she  collided,  although  it  purports 
to  be  "for  the  benefit  of  whom  it  may 
concern,"  does  not  bind  the  sureties  to- 
respond  to  claims  set  up  by  intervening 
petitions  filed  subsequently  to  the  re- 
lease; and  hence  the  court  should  not 
entertain  jurisdiction  of  such  interven- 
ing petitions.  Admiralty  rule  34,  re- 
lating to  intervening  petitions,  applies 
only  to  those  cases  in  which  the  vessel 
is  still  in  custody,  or  in  which  she  has 
been  sold  and  the  proceeds  paid  into 
court  The  Oregon  (1805)  16  Sup.  Gt 
804,  812,  158  U.  S.  186,  39  L.  Ed.  9^3. 

Admiralty  jurisdiction  of  a  federal 
District  Court  extends  to  a  cause  of 
action  against  a  stevedore  company 
arising  out  of  an  injury  to  one  of  its 
employes,  caused  by  its  failure  to  se- 
cure the  hatch  covers  on  a  vessel  in 
navigable  waters,  whereby  the  employ^ 
was  injured.  Atlantic  Transport  Go.  of 
West  Virginia  v.  Imbrovek  (1914)  34 
S/  Gt  733,  234  U.  S.  52,  58  L.  Ed.  1208, 
51  L.  R.  A.  (N.  S.)  1157,  affirming  de- 
cree (1912)  193  Fed.  1019,  113  G.  G.  A. 
398;  Same  v.  State  of  Maryland  (1914) 
34  S.  Ct  736.  234  U.  S.  63,  58  L.  Ed. 
1213,  affirming  decree  (1912)  193  Fed. 
1019,  113  C.  G.  A.  408. 

The  court  of  the  district  in  which  the 
offending  vessel  is  arrested  has  juris- 
diction of  a  libel  for  collision  which  oc- 
curred within  the  territorial  limits  of 
another  district  Town  v.  Western  Me- 
tropoUs  (D.  C.  1865)  Fed.  Gas.  No.  14,- 
114. 

The  district  court  in  admiralty  has  ju- 
risdiction of  a  libel  for  collision  in  the 
North  Sea  between  vessels  of  different 
nations.  The  Jupiter  (D.  G.  1867)  Fed.. 
Gas.  No.  7,585. 

It  is  not  essential  to  the  jurisdiction 
of  the  court  on  a  libel  for  coUision  that 
the  marshal  should  continuously  retain 
the  vessel  in  his  custody.  The  B.  W. 
Gorgas  (D.  G.  1879)  Fed.  Gas.  No.  4,- 
585.  See,  also,  The  Rio  Grande  (1874) 
90  U.  S.  (23  Wall.)  463,  23  L.  Ed.  158.. 
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Where  the  liabJIity  of  the  owners  of 
a  steamboat  arose  out  of  a  collision  on 
water  which  was  a  navigable  highway 
of  commerce,  the  district  court  had 
jurisdiction  of  it  in  admiralty,  and  the 
role  of  limitation  of  the  liability  of  the 
owners  of  the  steamboat  wi^h  respect 
to  such  a  tort  was  a  rule  of  admiralty 
procedure  prescribed  by  congress,  and 
the  fact  that  the  vessel  was  customari- 
ly employed  solely  in  Maryland  waters, 
and  not  in  foreign  or  interstate  com- 
merce, was  immaterial.  The  Tolches- 
ter  (D.  C.  1890)  42  Fed.  180. 

25.  Personal  inJuries^^See,  also,  notes 
under  Const,  art.  d,  §  2,  cl.  1,  as  to 
"Cases  of  admiralty  and  maritime  juris- 
diction." 

A  libel  for  injuries  to  a  passenger  in 
a  steamboat  proceeding  from  Sacra- 
mento to  San  Francisco  is  within  the 
admiralty  jurisdiction.  The  New  World 
V.  King  (1853)  16  How.  469,  472,  14 
L.  Ed.  1019. 

A  libel  for  p.ersonal  injuries,  which  al- 
leges that  libelant  was  injured  while  en- 
gaged in  an  extrahazardous  employment 
on  the  premises  of  his  employer  In  the 
state  of  Washington,  that  he  received 
from  the  Industrial  Insurance  Commis- 
sion of  the  state  a  specified  sum  as  a 
gratuitous  payment  out  of  a  fund  pro- 
vided by  the  state,  and  to  which  de- 
fendant had  never  contributed,  and  that 
the  amount  received  was  not  accepted 
as  payment  for  any  of  the  injuries  sus- 
tained, shows  that  libelant  after  the  in- 
juries obtained  relief  under  the  Work- 
men's Compensation  Act  (Laws  Wash. 
1911,  c.  74),  which  abolishes  civil  ac- 
tions for  damages  by  workmen  for  per- 
sonal injuries,  and  he  cannot  proceed  in 
admiralty  for  compensation  for  the  in* 
juries.  The  Fred  B.  Sander  (D.  C. 
1914)   212  Fed.  545. 

Where  a  stevedore  assisting  in  loading 
lumber  from  a  dock  onto  the  boat  was 
injured  while  working  on  the  dock  by 
being  struck  by  a  sling  load  of  lumber 
being  transferred  to  the  boat  by  its 
hoisting  appliances,  the  wrong  .did  not 
create  a  maritime  tort  with  a  remedy  in 
admiralty.  The  Bee  (D.  C.  1914)  216 
Fed.  709. 

A  suit  by  machinist  working  on  de- 
fendant's dry  dock  under  the  New  Jer- 
sey Workmen's  Compensation  Act  held 
not  within  the  exclusive  jurisdiction  of 
the  federal  courts,  as  a  case  involving 
admiralty  or  maritime  jurisdiction  with- 
in Const,  art.  3,  §  2,  and  Judicial  Code, 
§  24,  and  hence  was  not  removable  for 
that  reason  or  as  arising  under  the  laws 
of  the  United  States.  Berton  v.  Tiet- 
jen  &  Lang  Dry  Dock  Co.  (D.  C.  1915) 
219  Fed.  763. 

An  injury  sustained  by  an  employ^ 
on  navigable  waters  of  the  United 
States  is  within  the  jurisdiction  of  the 
federal  courts  of  admiralty  under 
Const  U.  S.  art.  3,  §  2,  and  Act  Sept. 
24,  1789.  Lindstrom  v.  Mutual  S.  S. 
Co.  (Minn.  1910)  156  N.  W.  669. 

Under  Const  U.  S.  art  3,  §  2,  and 
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R.  S.  §  563,  the  Judiciary  Act  of  1789, 
before  the  Workmen's  Compensation 
Act,  a  seaman  injured  on  Puget  Sound 
in  Intrastate  commerce  could  sue  in  ad- 
miralty in  a  federal  court  or  at  common 
law  in  a  state  court  State  v.  Dag- 
gett (Wash.  1915)  151  P.  648. 

26.  Wrongful  death.— See  note,  ante, 
as  to  "saving  of  common-law  remedy." 

See,  also,  notes  under  Const  art  3, 
{  2,  cL  1,  as  to  "Cases  of  admiralty  and 
maritime  jurisdiction.'* 

A  writ  of  prohibition  will  not  issue  to 
restrain  a  district  court  from  proceed- 
ing in  a  libel  case  for  damages  for 
drowning  persons  in  a  collision.  In 
re  Gordon  (1881)  104  U.  S.  515,  516,  28 
L.  Ed.  814;  In  re  Detroit  River  Ferry 
Co.  (1881)  104  U.  S.  619,  520,  26  L.  Ed. 
815. 

The  district  court  for  the  Northern 
district  of  Blinois  has  jurisdiction  of  a 
suit  in  rem  against  a  steam  canal  boat 
for  damages  caused  by  a  collision  be- 
tween her  and  another  canal  boat  while 
the  boats  were  navigating  the  Blinois 
and  Lake  Michigan  canal  at  a  point 
about  four  miles  from  its  Chicago  end 
and  within  the  body  of  Cook  county. 
Ex  parte  Boyer  (1884)  3  Sup.  Ct  434, 
109  U.  S.  629,  27  L.  Ed.  1056. 

A  marine  tort  is  one  that  occurs  on 
any  public  navigable  water  of  the  Unit- 
ed States,  whether  caused  by  wrongful 
act  or  omission,  and  the  proper  district 
court,  as  a  court  of  admiralty,  has  ju- 
risdiction of  a  suit  to  recover  damages 
therefor;  and  the  right  to  recover  dam- 
ages for  death,  given  by  Oregon  Civil 
Code,  §  367,  may  be  enforced  in  the 
federal  courts.  Holmes  v.  Oregon  & 
C.  R.  Co.  (D.  C.  1880)  5  Fed.  75,  77. 

The  district  court  in  admiralty  has 
jurisdiction  of  a  libel  for  damages  for 
the  death  of  libelant's  hi\sband  in  a  col- 
lision caused  by  the  negligence  of  the 
vessel  libeled.  The  Towanda  (C.  C. 
1877)  Fed.  Cas.  No.  14,109. 

Where  a  death  was  caused  by  a  col- 
lision, in  1877,  near  the  Cross  Rip 
lightship,  in  Nantucket  Sound,  the  of- 
fending vessel  being  enrolled  in  Phila- 
delphia, and  a  libel  in  rem  was  filed  in 
the  district  court  for  the  Eastern  dis- 
trict of  Pennsylvania  in  1882,  by  the 
widow  and  daughter  of  the  man  so  kill- 
ed, their  cause  of  action  does  not  de- 
pend upon  the  statute  laws  of  either 
Massachusetts  or  Pennsylvania,  and  the 
limitation  of  one  year  in  the  statutes  of 
those  states  does  not  operate  as  a  bar. 
The  Harrisburg  (C.  C.  1883)  15  Fed. 
610,  decree  reversed  (1886)  7  S.  Ct 
140,  119  U.  S.  199,  30  L.  Ed.  358. 

When  a  passenger  on  the  railway 
ferry  boat,  plying  across  the  Wallamet 
river  between  East  Portland  and  Port- 
land, was  drowned  by  reason  of  the 
negligence  of  the  owner  of  the  boat  or 
its  servants,  a  marine  tort  was  com- 
mitted, for  which  a  suit  may  be  main- 
tained in  the  district  court  by  the  ad- 
ministrator of  the  deceased  to  recover 
the  damages  given  therefor  by  section 
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367  of  the  Oregon  Civil  Code.  Holmes 
V.  Oregon  &  C.  By.  Co.  (D.  C.  1880) 
5  Fed.  75. 

Gen.  St  Minn.  p.  825,  §  2,  providing 
that,  "when  death  is  caused  by  the 
wrongful  act  or  omission  of  any  party, 
the  personal  representatives  of  the  de- 
ceased may  maintain  an  action,  if  he 
might  have  maintained  an  action  had  he 
lived,"  etc.,  does  not  confer  upon  the 
United  States  district  court  jurisdiction 
of  a  libel  in  rem,  filed  by  the  adminis- 
tratrix of  an  injured  person  to  enforce 
a  marine  tort,  as  in  case  of  death  from 
such  a  tort  the  action  does  not  survive 
in  admiralty.  Oleson  v.  The  Ida  Camp- 
bell (D.  C.  1888)  34  Fed.  432. 

Under  Comp.  St.  Or.  §§  371,  3690, 
giving  a  right  of  action  to  an  adminis- 
trator for  the  death  of  his  intestate, 
and  giving  a  lien  on  a  vessel  navigating 
the  waters  of  the  state,  for  any  injury 
caused  thereby,  a  suit  in  admiralty  may 
be  maintained  in  the  United  States  dis- 
trict court  for  such  death.  The  Ore- 
gon (D.  C.  1891)  45  Fed.  62,  decree  re- 
versed (1895)  15  S.  Ct  804,  158  U.  S. 
186,  39  L.  Ed.  943. 

All  action  to  recover  damages  for 
death  caused  by  a  collision  on  naviga- 
ble waters  is  for  a  tort  which  by  its 
nature  and  locality  is  maritime,  and  as 
such  is  within  the  ancient  jurisdiction 
of  the  United  States  district  court,  and 
equally  so  whether  the  right  of  action  is 
given  by  state  or  by  federal  legislation. 
The  City  of  Norwalk  (D.  C.  1893)  55 
Fed.  98,  decree  modified  (1894)  61  Fed. 
364,  9  C.  C.  A.  521. 

The  steamer  Bertha  engaged  to  tow 
the  schooner  Dora  B.  to  lituya  Bay, 
but  owing  to  rough  weather  passed  that 
port  and  steered  for  Yalcutat  Before 
reaching  Yakutat,  and  while  off  the 
coast  of  Alaska,  the  hawser  parted.  In- 
stead of  returning  to  the  tow  and  ren- 
dering further  assistance,  the  Bertha 
kept  on  her  course,  abandoning  the 
Dora  B.,  which  was  carried  on  the  coast 
and  wrecked,  and  the  deceased  lost  his 
life.  Held  that  it  is  immaterial  that 
the  parting  of  the  hawser  happened 
over  three  miles  off  shore  and  out  of 
the  jurisdiction  of  the  court;  it  appear- 
ing that  the  disaster  which  caused  the 
decedent's  death  happened  upon  the 
shore  within  the  three-mile  limit  and 
within  the  jurisdiction  of  the  court. 
WUliams  v.  Alaska  Commercial  Co. 
(1903)  2  Alaska,  43. 

A  suit  in  admiralty  cannot  be  main- 
tained in  a  court  of  the  United  States, 
either  under  the  general  maritime  law 
or  any  act  of  Congress,  to  recover  dam- 
ages for  the  death  of  a  person  caused 
by  negligence  on  the  high  seas.     Id. 

27.  Limitation  of  liability  of  ship- 
owners.—See  note,  ante,  as  to  "Colli- 
sions," and  see,  also,  §  8022  et  seq.,  and 
notes  thereunder,  and  notes  under  §§ 
1233,  1536,  post,  and  under  Const  art 
3,  I  2,  cl.  1,  as  to  "Cases  of  Admiralty 
and  Maritime  Jurisdiction." 

The  United  States  district  courts,  sit- 


ting in  admiralty,  have  jurisdiction  of 
cases  arising  under  the  Act  of  March 
3,  1851,  lindting  the  liability  of  owners 
of  vessels,  for  loss  or  damage  to  cargo. 
Norwich  Co.  ▼.  Wright  (1871)  80  U.  S. 
(13  Wall.)  104,  20  L.  Ed.  685. 

Jurisdiction  is  not  affected  by  the 
fact  that  there  has  been  a  decree  in  a 
proceeding  in  rem  for  libelant's  entire 
damage  to  his  cargo  sunk  by  a  collision, 
since  the  district  court  still  had  juris- 
diction, after  the  decision  on  appeal,  to 
entertain  a  petition  for  limitation  of  lia- 
bility, and  to  order  a  new  appraisement 
of  the  steamer  to  ascertain  her  value 
when  lying  sunk.  Place  v.  Norwich  &  . 
N.  Y.  Transp.  Co.  (1886)  118  U.  S.  468, 
6  Sup.  Ct  1150,  30  L.  Ed.  134. 

The  district  court  of  the  United 
States  caunot  take  jurisdiction  in  ad- 
miralty of  a  petition  for  limitation  of 
liability  under  the  Revised  Statutes  of 
the  United  States,  where  it  would  not 
have  had  cognizance  in  admiralty,  orig- 
inally, of  the  cause  of  action  involved. 
Ex  parte  Phenix  Ins,  Co.  (1886)  7  S. 
Ct.  25,  118  U.  S.  610,  30  L.  Ed.  274, 
denying  writ  of  prohibition  In  re  Good- 
rich Transp.  Co.  (D.  C.  1886)  26  Fed. 
713. 

The  court  in  proceedings  to  limit  lia- 
bility does  not  lose  jurisdiction  by  al- 
lowing the  steamship,  after  giving  a 
stipulation  for  her  value,  to  go  into 
another  district  in  the  ordinary  course 
of  her  business,  since  the  proceeding 
to  limit  liability  is  an  equitable  action, 
and  not  one  against  the  vessel  and  her 
freight  In  re  Morrison  (1892)  147  U. 
S.  14,  13  Sup.  Ct  246,  37  L.  Ed.  60. 

Where  shipowners  have  invoked  the 
jurisdiction  of  a  court  of  admiralty  by 
a  petition  to  limit  their  liability,  under 
R.  S.  §§  4283,  4284,  post,  §§  8021,  8022, 
and,  having  thereby  secured  the  stay  of 
proceedings  by  libelants,  surrender  but 
one  of  two  vessels  held  by  the  court  to 
be  liable,  the  court,  having  full  equita- 
ble powers  to  adjust  the  rights  of  all 
parties  interested,  is  not  bound  to  dis- 
miss the  proceedings  for  that  reason,, 
but  may  by  its  own  process,  or  its  own 
order,  seize  the  other  vessel,  and  make 
distribution  of  the  entire  fund  which 
it  was  the  duty  of  the  petitioners  to 
tender  by  their  petition;  and  such  is  the 
proper,  and  only  equitable,  course, 
where  by  reason  of  the  proceedings 
suits  by  libelants  have  been  delayed  for 
a  number  of  years,  during  which  the 
shipowners  have  become  Insolvent.  Or- 
egon R.  R.  &  Nav.  Co.  v.  Balfour  (1898) 
90  Fed.  295,  33  C.  C.  A.  57. 

Where  a  British  ship  has  been  pro- 
ceeded against  in  a  federal  district 
court  for  a  collision  happening  on  the 
high  seas,  and  the  parties  affected  have 
appeared,  such  district  court  has  ju- 
risdiction to  decree  the  owners  of  such 
ship  to  be  entitled  to  the  benefit  of  a 
rule  of  the  general  maritime  law  per- 
mitting them  to  abandon  their  vessel 
and  freight,  and  thereupon  to  be  ex- 
empted    from     further     responsibility. 
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ChurchUl  ▼.  The  British  America  (D.  0. 
1878)  Fed.  Caa.  No.  2,715. 

Proceedings  to  limit  the  liability  of 
shipowners  must  originate  in  the  dis- 
trict court.  The  Mary  Lord  (0.  O. 
1887)  31  Fed.  416. 

The  circuit  courts  have  no  jurisdic- 
tion by  bill  in  equity,  or  otherwise,  to 
enforce  proceedings  for  limiting  the  lia- 
bility of  shipowners  under  the  provi- 
sions of  R.  S.  §§  4282,  4284,  4285,  post, 
§§  8020,  8022,  8023.  The  statute  em- 
bodied in  these  sections  created  a  new 
right,  and  by  implication  prescribed  that 
it  should  be  enforced  in  the  district 
courts,  and  the  remedy  is  confined  to 
the  jurisdiction  provided  by  the  statute 
which  gave  the  right  Elwell  v.  Geibei 
<C.  O.  1887)  33  Fed.  71. 

Jurisdiction  of  proceedings  for  limit- 
ing the  liability  of  shipowners  is  in  the 
district  courts.     Id. 

It  is  not  necessary  to  jurisdiction 
that  the  court  should  have  possession 
of  the  vessel  or  her  proceeds,  or  of  a 
fund  representing  the  proceeds,  over 
which  the  court  had  already  obtained 
control  through  the  exercise  of  its  or-, 
dinary  jurisdiction.  The  City  of  Nor- 
wich (D.  C.  1873)  Fed.  Cas.  No.  2,762. 
And  see  The  Mendota  (D.  C.  1S82)  14 
Fed.  358. 

Act  March  8,  1851,  to  Umit  the  lia- 
bility of  shipowners,  confers  no  power 
•on  the  court  to  discharge  the  vessel 
from  all  liens  upon  her,  on  the  filing  of 
a  stipulation  by  the  owners  in  the  full 
value  of  the  vessel  and  freight,  for  the 
benefit  of  all  parties  having  claims  up- 
on her.  But  this  may  be  done  under 
the  general  admiralty  powers  of  the 
oourt.  The  City  of  Norwich  (D.  C. 
1866)  Fed.  Cas.  No.  11,202. 

The  American  schooner  J.  M.  L.  and 
her  cargo  were  totally  lost  in  a  colli- 
sion at  sea  with  the  British  steamer  A. 
On  a  libel  in  personam  in  district  court 
an  interlocutory  decree  had  adjudged 
the  owners  of  each  vessel  to  pay  one- 
half  the  damages,  and  pending  a  refer- 
ence thereon  the  owners  of  the  schooner 
filed  a  petition  to  limit  their  liabilities 
in  respect  to  half  the  cargo  lost.  Held 
that,  as  the  amount  to  be  paid  by  the 
owners  of  the  steamer  for  the  loss  of 
the  schooner  equitably  represented  so 
much  of  the  schooner,  and  as  that  fund 
would  be  in  this  court,  the  court  had 
jurisdiction  of  the  proceeding,  and  was 
the  most  appropriate  court  to  determine 
whether  the  fund  derived  from  the 
ateamship  for  the  loss  of  the  schooner 
ahould  be  paid  over  to  the  trustee  to  be 
appointed  in  the  limited  liability  pro- 
<:eeding,  or  retained  by  the  owners  of 
the  schooner,  or  secured  to  the  owners 
of  the  lost  cargo  by  provisions  in  the 
final  decree  in  the  former  suit  to  the 
extent  of  their  claim,  or  to  the  extent 
necessary  to  save  the  steamer  from  lia- 
bility for  lost  cargo  beyond  the  terms 
of  the  interlocutoryt  decree.  In  re 
Leonard  (D.  0.  1882)  14  Fed.  53. 

The  act  of  congress  limiting  the  lia- 
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bility  of  shipowners  in  certain  cases  is 
not  referable  to  that  clause  in  the  con- 
stitution giving  power  to  regulate  inter- 
state commerce,  but  is  a  rule  of  admir- 
alty procedure  enacted  under  the  clause 
granting  admiralty  jurisdiction,  and 
therefore  the  district  court  has  juris- 
diction of  a  proceeding  to  limit  the  lia- 
bility of  the  owners  of  a  ship  for  a  mar- 
itime tort,  customarily  employed  within 
the  navigable  waters  of  a  state.  The 
Tolchester  (D.  C.  1890)  4?  Fed.  180. 

Where  a  district  court  had  in  its  con- 
trol the  only  fund  to  which  claimanta 
for  damages  by  a  collision  had  a  right 
to  resort  for  payment  of  their  claims 
under  the  limiting  liability  act,  being 
the  only  court  competent  to  administer 
the  admiralty  rule  for  the  limitation  of 
the  liability  of  the  owners  of  the  ves- 
sel, it  has  the  authority  and  jurisdic- 
tion to  issue  an  order  restraining  the 
further  prosecution  of  suits  by  claim- 
ants in  the  state  courts.    Id. 

Where  actions  have  been  brought 
against  the  owners  of  a  boat  for  the 
death  of  persons  by  wrongful  act  (Code 
Civ.  Proc.  Cal.  §  377)  occurring  on  the 
high  sea  within  the  state  jurisdiction, 
the  United  States  district  court  has  ju- 
risdiction in  admiralty  to  stay  such  ac- 
tions, determine  the  liabilities  of  such 
owners  under  the  limited  liability  act 
(R.  S.  I  4282  et  seq.,  post,  §  8020  et 
seq.)  and  enforce  the  rights  of  the 
parties.  In  re  Humboldt  Lumber  Man- 
ufacturers* Ass'n  (D.  C.  1894)  60  Fed. 
428,  judgment  affirmed,  Humboldt  Lum- 
ber Manufacturers'  Ass'n  v.  Christo- 
pherson  (1896)  73  Fed.  239, 19  C.  C.  A. 
481,  46  L.  R.  A.  264. 

28.  Seizures,  forfeitures,  and  penal- 
ties In  generals— See,  also,  note,  ante,  as 
to  "Torts*  in  general." 

See,  also,  notes  under  §  1233  and 
under  Const,  art  3,  §  2,  d.  1,  as  to 
"Cases  of  admiralty  and  maritime  juris- 
diction." 

The  district  court  of  the  district  in 
which  the  seizure  was  made,  and  not 
that  in  which  the  offense  was  commit- 
ted, has  jurisdiction  of  proceedings  in 
rem  for  an  alleged  forfeiture.  U.  S. 
V.  The  Betsey  (1808)  8  U.  S.  (4 
Cranch)  443,  2  L.  Ed.  673;  Keene  v. 
U.  S.  (1809)  9  U.  S.  (5  Cranch)  304,  8 
L.  Ed.  108;  The  Ann  (1815)  13  U.  S. 
(9  Cranch)  289,  3  L.  Ed.  734;  The 
Merino  (1824)  22  U.  S.  (9  Wheat)  391, 
6  K  Ed.  118;  The  Octavia  (C.  0. 1813) 
Fed.  Cas.  No.  10,422w 

Under  the  ninth  section  of  the  judi- 
ciary act  of  1789,  the  district  court  had 
jurisdiction  of  a  seizure  of  a  vessel  of 
more  than  10  tons  burden  made  on 
navigable  waters  for  violation  of  Act 
Feb.  28,  1806,  entitied  "An  act  to  sus- 
pend the  commercial  intercourse  be- 
tween the  United  States  and  certain 
parts  of  the  island  of  St  Domingo." 
U.  S.  V.  The  Betsey  (1808)  8  U.  S.  (4 
Cranch)  443,  2  U  Ed.  673. 

Under  the  judiciary  act  of  1789,  the 
admiralty    jurisdiction    of    the    district 
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courts,  in  cases  of  seizure  for  forfei- 
tures, does  not  attach  until  after  a 
seizure  made,  and  there  must  be  a  sub- 
sisting seizure  when  the  libel  is  filed. 
If  the  seizure  be  abandoned,  and  the 
property  restored,  before  any  proceed- 
ings are  had,  the  jurisdiction  is  devest- 
ed, and  cannot  be  reinstated  except  by  a 
new  seizure.  The  Ann  (1815)  13  U.  S. 
(9  Cranch)  289,  3  L.  Ed.  734. 

In  revenue  cases,  the  court  has  juris- 
diction, though  the  property  seized  may 
never  have  come  into  the  possession  of 
its  oflScers.  The  Ann  (1815)  13  U.  S. 
(9  Cranch)  289.  3  L.  Ed.  734;  The 
Bolina  (C.  C.  1812)  Fed.  Cas.  No.  1,- 
608. 

In  cases  of  seizures  made  under  the 
revenue  laws,  on  waters  navigable  from 
the  sea  by  vessels*  of  10  or  more  tons 
burden,  the  district  court  sits  as  a 
court  of  admiralty.  The  Sarah  (1823) 
21  U.  S.  (8  Wheat)  391,  5  L.  Ed.  644. 

As  originally  enacted,  section  9  of  the 
Judiciary  Act  of  1789,  c.  20,  marked  out 
the  general  jurisdiction  of  the  district 
courts  and  of  the  several  district  courts 
in  ztelation  to  each  other  in  cases 
of  s-eizures  on  waters  of  the  United 
States,  and,  if  made  within  the  waters  of 
one  district,  the  jurisdiction  attaches 
to  the  court  of  that  district,  but,  where 
seizure  is  made  on  the  high  seas,  the 
jurisdiction  is  conferred  on  no  particu- 
lar district  court,  and  it  may  be  ex- 
ercised by  the  court  of  any  district  into 
which  the  property  is  carried,  and  there 
proceeded  against  The  Merino  (1824) 
9  Wheat  391,  401,  6  L.  Ed.  118. 

This  provision,  as  originally  enacted 
by  Judiciary  Act  of  1789,  c.  20,  includes 
all  seizures  for  forfeitures  made  under 
laws  of  impost,  navigation,  and  trade  on 
waters  navigable  from  the  sea  by  ves- 
s^els  of  ten  tons  burden  and  upwards 
as  cause  of  admiralty  and  maritime  ju- 
risdiction triable  by  the  court,  and  not 
by  jury.  The  Margaret  (1824)  9 
Wheat  421,  427,  6  L.  Ed.  125. 

The  clause  in  the  Judiciary  Act  of 
1789,  §  9,  which  includes  within  the  ad- 
miralty jurisdiction  all  seizures  made 
on  waters  navigable  from  the  sea  by 
vessels  of  10  or  more  tons  burden  was 
limited  to  the  cases  there  stated.  The 
Thomas  Jefferson  (1825)  10  Wheat 
428,  429,  6  L.  Ed.  358. 

Under  R.  S.  §  563,  and  R.  S.  §  734, 
post,  §  1027,  defining  the  admiralty 
jurisdiction  of  the  district  courts,  and 
the  act  of  May  17,  1884,  estabUshing 
the  district  of  Alaska,  the  district  court 
of  Alaska  has  jurisdiction  to  declare  a 
forfeiture  of  vessels  guilty  of  taking 
fur  seal,  in  violation  of  It  S.  §  1956, 
post,  S  8850,  in  any  of  the  navigable 
waters  acquired  from  Russia  by  the 
treaty  of  March  30,  1867,  over  which 
the  United  States  may  lawfully  exercise 
dominion.  Ex  parte  Cooper  (1892)  12 
Sup.  Ct.  453,  459,  143  U.  S.  472,  36  L. 
Ed.  232. 

An  information  in  rem  on  the  admiral- 
ty Bide  of  the  district  court  for  forfei- 


ture under  the  impost  laws  is  proper. 
Clark  V.  U.  S.  (C.  C.  1811)  Fed.  Cas. 
No.  2,837. 

Where,  in  cas'e  of  a  seizure  for  viola- 
tion of  the  nonimport  law,  the  vessel  and 
part  of  her  cargo  were  seized  in  the 
Delaware  river,  and  part  of  the  cargo 
after  it  had  been  landed,  the  district 
court  in  admiralty  has  jurisdiction. 
Id. 

After  a  vessel  has  been  seized  and 
libeled  for  forfeiture,  the  court  does 
not  lose  jurisdiction  to  condemn  by  los- 
ing possession  of  her.  U.  S.  v.  The 
Little  Charles  (C.  C.  1818)  Fed.  Cas. 
No.  15,612. 

The  district  courts,  as  courts  of  ad- 
miralty, have  jurisdiction  of  the  ques- 
tion who  are  entitled  to  the  proceeds  of 
a  seizure  as  informers  or  otherwise. 
Robins-on  v.  Hook  (C.  C.  1826) .  Fed. 
Cas.  No.  11,956. 

The  want  of  a  seizure  prior  to  the 
commencement  of  proceedings  in  a  cause 
of  seizure  under  the  laws  of  impost, 
navigation,  and  trade,  under  Act  1789, 
§  9,  is  fatal  to  the  jurisdiction,  though 
the  objection  be  first  taken  upon  ap- 
peal. The  Fideliter  (C.  C.  1870)  Fed. 
Cas.  No.  4,755. 

Seizure  of  the  res,  before  filing  of  the 
libel,  is  essential  to  jurisdiction  under 
a  libel  for  a  penalty  or  forfeiture. 
The  May  (C.  C.  1874)  Fed.  Cas.  No.  9,- 
330,  aflirming  (D.  C.  1873)  Fed.  Cas. 
No.  9,329. 

The  district  court  has  exclusive  juris- 
diction, under  Judiciary  Act  1789,  |  9, 
of  a  libel  for  forfeiture  against  a  ves- 
sel for  carrying  away  timber  reserved 
for  naval  purposes  which  has  been  cut 
from  public  lands,  in  violation  of  Act 
March  2,  1831.  U.  S.  v.  The  Helena 
(D.  C.  1850)  Fed.  Cas.  No.  15,341. 

Correspondence  between  the  collector, 
secretary  of  the  treasury,  and  district 
attorney,  and  directions  to  the  latter  to 
file  a  libel,  while  the  vessel  is  lying 
within  the  collector's  district,  do  not 
constitute  a  seizure  by  him  which  will 
support  a  libel."  The  Silver  Spring  (D. 
C.  1854)  Fed.  Cas.  No.  12,858. 

The  restriction  in  the  judiciary  act 
of  1789,  confining  jurisdiction  to  waters 
navigable  from  the  sea  by  vessels  of 
10  tons  burden  or  more,  applies  ex- 
dusively  to  seizures  under  the  laws  of 
impost,  navigation,  or  trade  in  matters 
of  revenue  only.  Western  Transp.  Co. 
V.  The  Great  Western  (D.  C.  1862)  Fed. 
Cas.  No.  17,443. 

Under  1  Stat.  77,  §  9,  giving  exclusive 
original  cognizance  of  all  admiralty 
causes  to  the  federal  courts,  the  district 
court  has  exclusive  jurisdiction  of  a 
libel  in  rem  based  on  Acts  July  4,  1864, 
giving  a  penalty  for  a  neglect  to  post 
up  in  a  steamer  a  synopsis  of  the  laws 
relating  to  the  carriage  of  passengers. 
The  Lewellen  (D.  C.  1868)  Fed.  Cas. 
No.  8,307. 

The  admiralty  jurisdiction  of  the  dis- 
trict court  in  revenue  cases  extends  only 
to  seizures  for  forfeitures  under  duty 
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laws,  as  conferred  by  Act  1789,  §  9. 
U.  S.  V.  Five  Hundred  Boxes  of  Pipes 
(D.  O.  1870)  Fed  Cas.  No.  15,116. 

A  libel  in  rem  may  be  maintained  in 
the  district  court  in  admiralty  for  the 
penalty  Imposed  by  R.  S.  |  4469,  post,  § 
8239,  for  overcrowding  a  passenger  ves- 
s-el.  The  Arctic  (D.  C.  1881)  11  Fed. 
177. 

It  is  not  to  be  supposed  that  the 
general  rule  and  test  of  jurisdiction  of 
the  district  courts  in  cases  of  penalties 
and  seizures  as  prescribed  by  R.  S.  % 
563,  was*  intended  to  be  changed  and  a 
peculiar  and  impracticable  test  substi- 
tuted by  R.  S.  t  4499,  post,  f  8275, 
for  the  recovery  of  the  penalty  thereby 
imposed.  The  Idaho  (D.  C.  1886)  29 
Fed.  187,  191. 

29.  Seizures  on  land^^The  court  in 
cases  of  seizures  on  land  proceeds,  not 
as  a  court  of  admiralty,  but  as  a  court 
of  common-law  jurisdiction  on  a  trial 
by  jury.  The  Sarah  (1823)  8  Wheat 
391,  394,  5  L.  Ed.  644;  U.  S.  v.  George 
Spraul  &  Co.  (1911)  185  Fed.  405,  107 
O.  C.  A.  569. 

A  libel  charging  a  sieizure  to  have  been 
made  on  waters  navigable  by  vessels 
of  ten  tons  burden  and  upwards,  when 
in  fact  it  was  made  on  land,  will  not 
support  a  verdict  and  judgment  there- 
on, but  the  libel  must  be  amended  or 
dismissed.  The  Sarah  (1823)  8  Wheat. 
391,  394,  5  L.  Ed.  644. 

Where  a  seizure  under  the  Confifsca- 
tion  Actb'  was  made  on  land,  the  claim- 
ants were  entitled  to  a  jury  trial,  though 
the  suit  was  in  form  a  libel  of  infor- 
n;ation.  Morris*  Cotton  (1869)  8  Wall. 
507,  511,  19  L.  Ed.  481. 

Previous  seizure  under  an  order  of 
the  president  under  the  Abandoned  and 
Captured  Property  Act  of  July  17,  1862 
(12  Stat  820),  was  esisential  to  give 
jurisdiction  to  adjudge  forfeiture  and 
decree  condemnation.  U.  S.  v.  Win- 
chester (1878)  99  U.  S.  372.  376,  25  I#. 
Ed.  479. 

A  district  court  of  the  United  States 
is  without  authority  to  condemn  prop- 
erty captured  on  land  by  the  navy  dur- 
ing the  rebellion  as  prize;  and  a  de- 
cree to  that  effect  will  not  defeat  the 
right  of  the  owner  to  recover  the  pro- 
ceeds of  the  captured  property  by  a  suit 
under  the  abandoned  or  captured  prop- 
erty act,  though  the  fund,  once  paid  in- 
to the  treasury,  has  been  distributed 
pursuant  to  the  decree.  Cook  v.  U.  S. 
(1873)  9  Ot  CI.  288. 

A  district  court  of  the  United  States 
has  no  jurisdiction,  as  a  court  of  ad- 
miralty, over  property,  seized  as  prize, 
on  land,  by  the  crew  of  a  private-armed 
vessel;  and  a  decree  of  condemnation 
by  such  court  is  no  bar  to  an  action  of 
trespass  by  the  owner  of  the  property 
against  the  captors,  who  had  no  author- 
ity to  fe-eize  it.  Slocum  v.  Wheeler 
(1816)  1  Conn.  429. 

30.  Detention  of  cargo  belonging  to 
governments— The  district  courts  of  the 
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United  States  have  not  jurisdiction  to 
detain  a  cargo  belonging  to  the  govern- 
ment, and,  where  such  a  cargo  has  been 
libeled  under  a  bottomry  bond,  it  must 
be  discharged  from  the  custody  of  the 
marshal.  Goodwin  v.  U.  S.  (1870)  6  Ct. 
CL  146. 

31.  Prize.— See  note,  ante,  as  to  "Seiz- 
ures on  land." 

See,  also,  notes*  under  Const  art.  3, 
§  2,  cl.  1,  as  to  ''Cases  of  a<^miralty  and 
maritime  jurisdiction." 

A  district  court  has  jurisdiction  of 
questions  of  prize  by  virtue  of  its  gen- 
eral admiralty  and  maritime  jurisdiction. 
The  Amiable  Nancy  (1818)  16  U.  S.  (3 
Wheat.)  546,  557,  4  L.  Ed.  456;  Jen- 
nings V.  Carson  (D.  C.  1792)  Fed.  Cas. 
No.  7,281;  The  Amy  Warwick  (D.  C. 
1862)  Fed.  Cas.  Nos.  341,  342. 

As  the  jurisdiction  of  the  district 
courts  extends  to  all  civil  causes  of  ad- 
miralty and  maritime  jurisdiction,  sach 
courts  possess  all  the  powers  of  a  court 
of  admiralty,  whether  considered  as  an 
instance  or  prize  court,  and  may  award 
restitution  of  property  claimed  as  a 
prize  of  war  by  a  foreign  captor.  Glasa 
V.  The  Betsey  (1794)  3  U.  S.  (3  DalL) 
6,  1  L.  Ed.  485;  Novion  v.  Hallett  (N. 
Y.  1819)  16  Johns.  327. 

District  courts  possess  all  the  pow- 
ers of  courts  of  admiralty,  both  instance 
and  prize,  and  may  award  restitution 
of  property  claimed  as  prize  of  war  by 
a  foreign  captor.  Glass  v.  The  Betsy 
(1794)  3  U.  S.  (3  DalL)  6,  1  K  Ed. 
485. 

District  courts  as'  courts  of  admiralty 
had  power  to  carry  into  effect  the  de- 
crees of  the  former  court  of  appeals  in 
prize  cases.  Penhallow  v.  Doane  (1795> 
3  DalL  54,  80,  1  L.  Ed.  507. 

A  prize  court  when  a  proper  case  ia 
made  for  its  interposition  will  proceed 
to  adjudicate  and  condemn  captured 
property,  or  award  restitution,  althoogh 
it  is  not  actually  in  the  control  of  the 
court.  Jecker  v.  Montgomery  (1851) 
13  How.  498,  515,  14  K  Ed.  240. 

The  District  Court  of  the  United 
States',  sitting  as  a  prize  court,  may 
hear  and  determine  all  questions  re- 
specting claims  arising  after  the  cap- 
ture of  a  vessel  of  the  United  States 
guilty  of  a  maritime  tort.  The  Siren 
V.  U.  S.  (1868)  7  Wall.  152,  161,  19 
L.  Ed.  129. 

The  jurisdiction  of  a  prize  court  is 
strictly  in  rem,  and  usually  confined  to 
the  adjudication  of  the  question  of  prize 
or  no  prize;  and  the  relative  rights  of 
rival  daimants  will  not  be  settled  far- 
ther than  may  be  necessary  to  the  de- 
termination of  the  main  question.  A 
decree,  therefore,  ordering  restitution 
to  the  claimant,  will  not  estop  a  third 
person  from  showing,  as  against  at- 
taching creditors'  of  the  claimant,  that 
he  himself  is  the  rightful  owner,  and 
that  claimant  held  the  vessel  in  trust 
for  him.     Cushing  v.  Laird    (1883)   2 
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Sup.  Ct  196,  107  U.  S.  69,  27  U  Bd. 
391. 

Where  the  United  States  brings  into 
a  prize  coart  a  vessel  that  was  cap- 
tared  by  the  co-operation  of  the  army 
and  navy,  and  as  to  which  there  can  be 
no  distribution  of  prize  money,  it  is  a 
BubmiMsion  to  the  jurisdiction  of  the 
court,  and  a  decree  for  damages  may  be 
rendered  against  it.  U.  S.  v.  The  Nues- 
tra  Senora  De  Regla  (1S83)  108  U.  S. 
92,  2  Sup.  Ct.  287,  27  L.  Ed.  662. 

Where  the  subject  of  litigation  de- 
pends upon  the  question  of  prize  or  no 
prize,  it  is  completely  and  exclusively 
within  the  cognizance  of  the  district 
court.  U.  S.  V.  Bright  (C.  C.  1809) 
Fed.  Cas.  No.  14.647. 

A  court  of  prize  will  take  cognizance, 
not  only  of  all  questions*  of  prize,  but 
of  every  incident  thereto,  until  a  final 
adjustment  of  all  claims  arising  from 
the  capture.  It  will  thereforfe  entertain 
a  supplemental  suit  for  the  distribution 
of  prize  proceeds.  The  St.  Lawrence 
(O.  C.  1814)  Fed.  Cas.  No.  12,233. 

Vessels  used  merely  as  transports  for 
troops  and  neither  armed  nor  command- 
ed by  government  officers  do  not  bring 
within  the  prize  jurisdiction  a  capture 
by  military  forces.  U.  S.  v.  Two  Hun- 
dred and  Sixty-Nine  and  One-Half  Bales 
of  Cotton  (C.  C.  1868)  Fed.  Cas.  No. 
16,583. 

The  juris'diction  of  the  district  court 
does  not  extend  to  the  case  of  a  capture 
on  the  high  seas,  by  a  privateer  lawfully 
commissioned,  of  the  property  of  an 
enemy  to  the  sovereign  issuing  the  com- 
mission. The  case  is  not  altered  though 
the  capture  should  have  been  originally 
made  by  a  prescribed  privateer.  Cas- 
teUo  V.  Bouteille  (D.  O.  1794)  Fed.  Cas. 
No.  2,.504. 

The  federal  district  courts  will  not 
assume  jurisdiction  of  prize  matters  of 
foreign  nations  occurring  upon  the  high 
seas  flagrante  bello.  Hernandez  v.  Au- 
ry  (D.  C.  1818)  Fed.  Cas.  No.  6,413. 

The  confiscations  provided  for  by 
Act  July  3,  1861,  §  6,  and  Act  Aug.  6, 
1861,  can  be  carried  into  effect  by  the 
prize  courts  of  the  United  States,  as 
respects  property  captured  at  sea.  The 
Sarah  Starr  (D.  C.  1861)  Fed.  Cas. 
No.  12,352. 

Where  the  captured  vessel  was  de- 
stroyed because  imfit  to  be  sent  in  for 
adjudication,  but  the  cargo  was  sent  in, 
held,  that  the  court  had  jurisdiction. 
The  ZaraUa  (D.  C.  1862)  Fed.  Cas.  No. 
18,203. 

Where  the  captured  vessel  is  ap- 
praised by  a  naval  survey,  and  appro- 
priated to  the  United  States,  she  may 
be  proceeded  against  in  a  prize  court, 
where  her  papers  and  crew,  together 
with  the  appraisal,  are  sent  in.  The 
Advocate  (D.  C.  1862)  Fed.  Gas.  No. 
94. 

The  district  courts  have  prize  juris- 
diction in  case  of  property,  recently 
water-borne,  captured  on  a  wharf  by 
man-of-war's  men  in  boats.     Six  Hun«. 


dred  and  Eighty  Pieces  of  Merchandise 
(D.  C.  1863)  Fed.  Cas.  No.  12,915. 

No  court  of  the  United  States  is  em- 
powered to  decree  final  distribution  in 
prize  except  the  court  which  first  ac- 
quires jurisdiction  over  the  res,  or  its 
representative  proceeds.  Winchester  v. 
U.  S.  (1878)  14  Ct  CL  13. 

Proceedings  against  a  prize  ship  are 
to  be  had  in  the  district  court  of  the 
United  States.  (1798)  1  Op.  Atty.  Gen. 
85. 

When  the  courts  have  acquired  juris- 
diction of  cases  of  maritime  capture 
the  political  department  of  the  govern- 
ment should  postpone  the  consideration 
of  questions  concerning  reclamation  and 
indemnification  until  the  judiciary  has 
finally  performed  its  functions  in  those 
cases.     (1864)  11  Op.  Atty.  Gen.  117. 

Prize  courts  are,  in  a  sense,  govern- 
ed by  the  law  of  nations  relating  to 
war,  and  in  all  countries  must  have 
some,  if  not  the  same  rules  concerning 
the  manner  of  presenting  claims. 
(1899)  22  Op.  Atty.  Gen.  327. 

No  action  at  common  law  lies  for  an 
illegal  capture  on  the  high  seas  as  prize 
of  war;  and  no  irregularity  or  mis- 
conduct of  the  captor  in  the  disposition 
of  the  prize  will  confer  jurisdiction  as 
to  the  original  taking,  or  be  in  itself  a 
ground  of  action  at  common  law.  No- 
vion  T.  HaUett  (N.  Y.  1819)  16  Johps. 
327;  HaUett  v.  Lamothe  (1819)  7  N. 
C.  279. 

A  prize  court  proceeds  in  rem,  and 
cannot  exercise  jurisdiction  unless  it 
have  possession  of  the  subject  Wheel- 
wright V.  Depeyster  (N.  T.  1806)  1 
Johns.  471,  3  Am.  Dec.  345. 

32.  Objections  or  exceptions  and 
waiver  thereofw— A  plea  to  the  merits  in 
a  case  of  seizure  waives  any  exception 
to  the  jurisdiction.  The  Abby  (C.  C. 
1818)  Fed.  Cas.  No.  14. 

A  stipulation  filed  to  obtain  the  re- 
lease of  a  vessel  is  not  a  waiver  of  the 
question  as  to  its  original  liability  to 
seizure  in  admiralty.  The  Fidelity  (O. 
C.  1879)  Fed.  Cas.  No.  4,758,  affirming 
(D.  C.  1878)  Fed.  Cas.  No.  4,757. 

A  plea  to  the  jurisdiction  can  only  be 
interposed  by  defendant  himself  in  pro- 
pria persona,  and  on  oath.  Teasdale  v. 
The  Rambler  (D.  C.  1794)  Fed.  Cas. 
No.  13,815. 

Want  of  jurisdiction  appearing  on  the 
face  of  the  libel  should  be  taken  ad- 
vantage of  by  demurrer,  not  by  plea. 
Knight  V.  The  Attila  (D.  C.  1838)  Fed. 
Cas.  No.  7,881. 

Exception  to  the  jurisdiction  of  the 
court,  in  a  dvil  action  brought  by  a  pri- 
vate suitor  against  an  armed  ship  of  a 
friendly  power,  is  properly  taken  by 
suggestion  filed  in  the  name  of  the  Unit- 
ed States  by  the  United  States  attor- 
ney. The  Pizarro  v.  Matthias  (D.  C. 
1852)  Fed.  Cas.  No.  11,199. 

At  any  stage  of  a  proceeding  in  ad- 
miralty until  final  hearing,  the  quesdon 
of    jurisdiction    is    open.       Ward    v. 
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The  August  Belmont  (D.  C.  1907)  153 
Fed.  639. 

The  right  to  object  to  the  assumption 
of  jurisdiction  by  a  court  of  admiraltj 
of  the  United  States  in  a  suit  by  a  for- 
eign subject  against  a  vessel  of  his  own 
country  is  waived  by  a  general  appear- 
ance and  the  filing  of  an  answer  by  the 
claimant.  The  Ucayali  (D.  C.  1908) 
159  Fed.  800. 

Cited    without    definite    applicatlOD, 

Providence  &  N.  Y.  S.  S.  Co.  ▼.  Hill 
Mfg.  Co.  (1884)  3  Sup.  Ct  817,  619, 
109  U.  S.  578,  27  L.  Ed.  1038  (dissent- 
ing opinion) ;  In  re  Louisville  Under- 
writers (1800)  10  Sup.  Ct  587.  588, 134 
U.  S.  588,  33  L.  Ed.  991;  U.  S.  v. 
Dewey  (1903)  23  Sup.  Ct  415,  424, 188 
U.  S.  254,  47  L.  Ed.  463';  Four  hundred 
and  Forty-Three  Cans  of  Frozen  Egg 
Product  V.  U.  S.  (1912)  33  Sup.  Ct  50, 
226  U.  S.  172,  57  L.  Ed.  174;  U.  S.  v. 
Banister  Realty  Co.  (C.  C.  1907)  155 
Fed.  583;  The  L.  B.  X.  (D.  C.  1898)  88 
Fed.  290,  292;  The  Ira  M.  Hedges  (D. 
C.  1908)  163  Fed.  587,  reversed  (1910) 
31  Sup.  Ct  17.  218  U.  S.  264,  54  li.  Ed. 
1039.  20  Ann.  Cas.  1235. 

(4)  Of  suits  under  any  law  relating  to  the  slave  trade. 

Fourth.  Of  all  suits  arising  under  any  law  relating  to  the  slave 
trade. 

R.  S.  i  629.  par.  7.    Act  March  3. 1911,  c.  231,  |  24,  par.  4,  36  Stat  1092. 

Note*  of  Deoisioaa 


Thompson  (D.  C.  1856)  Fed.  Cas.  No. 
17,162. 

A  court  of  admiralty  wiU  ordinarily 
refuse  to  decide  a  jurisdictional  ques- 
tion upon  a  mere  motion.  Lands  v.  A 
Cargo  of  227  Tons  of  Coal  (D.  C.  1880) 
4  Fed.  478. 

The  question  of  jurisdiction  may  be 
raised  on  motion  to  dismiss  the  libel 
before  the  cause  is  reached  on  the  cal- 
endar, although  not  raised  by  exceptions 
before  answer.  Wenberg  v.  A  Cargo 
of  Mineral  Phosphate  (D.  C.  1883)  15 
Fed.  285. 

On  a  libel  for  wages,  after  claim- 
ant has  pleaded  to  the  merits,  and  tes- 
timony has  been  taken  on  the  issues 
made  by  the  pleadings,  it  is  too  late  to 
object  to  the  jurisdiction  of  the  court, 
on  the  ground  that  the  wages  were 
earned  by  a  foreign  seaman  on  board 
a  foreign  vessel.  The  Bruckley  Castle 
(D.  C.  1888)  36  Fed.  923. 

An  objection  to  the  jurisdiction  of  a 
court  of  admiralty  over  a  cause  should 
be  made  by  plea,  or,  where  the  want  of 
jurisdiction  is   palpable,   by   demurrer. 


Jurlsdlotlen    of    federal    ooart.— The 

District  Court  has  jurisdiction  to  de- 
termine who  are  the  actual  captors  un- 
der a  state  law  enacted  in  pursuance 
of  the  Slave  Trade  Act  1807,  c.  77.  and 
directing  the  proceeds  of  the  sale  of 
the  negroes  to  be  paid  one  moiety  for 
the  use  of  the  commanding  officer  of 
the  capturing  vessel.  The  Josefa  Se- 
gunda  (1825)  10  Wheat  312,  322,  6  L. 
Ed.  329. 


The  federal  court  has  no  power  to  is- 
sue a  writ  of  certiorari  to  a  United 
States  commissioner  to  review  proceed- 
ings before  him  under  the  fugitive  slave 
act  of  September  18.  1850.  Ex  parte 
Van  Orden  (C.  C.  1854)  Fed.  Cas.  No. 
16,870. 

Cited  without  definite  application, 
U.  S.  V.  Mooney  (1885)  6  Sup.  Ct  304, 
116  U.  S.  104.  29  L.  Ed.  550. 


(5)  Of  cases  under  interned  revenue,  customs,  and  tonnage  laws. 

Fifth.  Of  all  cases  arising  under  any  law  providing  for  internal 
revenue,  or  from  revenue  from  imports  or  tonnage,  except  those  cases 
arising  under  any  law  providing  revenue  from  imports,  jurisdic- 
tion of  which  has  been  conferred  upon  the  Court  of  Customs  Ap- 
peals. 

R.  S.  §  563,  par.  5,  §  629.  par.  4.    Act  March  8, 1911,  c.  231,  {  24.  par.  5,  36 
Stat  1092. 

Notes  of  Deolaioaa 


Scope  and  applioation  of  provision.^ 

A  law  providing  for  the  payment  by  the 
clerk  of  the  district  court  into  the 
treasury  of  eurplus  moneys  received  as 
fees  ia  not  a  revenue  law  within  the 
provision  of  this  section.  U.  S.  v.  Hill 
(1887)  8  Sup.  Ot  308,  310.  123  U.  S. 
681,  31  L.  Ed.  275. 

The  application  of  this  provision  has 
not  been  modified  as  to  removed  causes 
by  the  removal  of  Acts  of  1887  and 
1888.  Crawford  v.  HubbeU  (C.  0. 
1898)  89  Fed.  L 

Repeal  of  former  statutOd— R.  S.  1 629, 
cL  4,  embodied  herein,  was  not  repealed 
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by  the  act  of  March  3.  1875  (18  Stat 
470).  or  by  the  act  of  March  3,  1887 
(24  Stat  552).  defining  the  jurisdic- 
tion of  the  circuit  courts,  and  these 
courts  have  jurisdiction  in  suits  arising 
under  revenue  laws,  though  the  amount 
in  dispute  is  less  than  $2,000.  Downea 
▼.  BidweU  (1901)  21  Sup.  Ct  770.  772, 
182  U.  S.  244.  45  L.  Ed.  1088;  Spreck* 
els  Sugar  Refining  Co.  v.  McClain 
(1904)  24  Sup.  Ct  376,  378,  192  U.  S, 
397.  48  L.  Ed.  496;  Ames  v.  Hager  (C. 
C.  1888)  36  Fed.  129.  1  L.  R.  A.  377. 

The  repeal  (Act  July  18.  1866.  |  68) 
of  Act  June  30,  1864,  f  60,  leayea  the 
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jurisdiction  of  the  federal  courts  in  cas- 
es arisin;  under  the  revenue  laws  to 
stand  on  Act  March  2,  1833,  and  that 
act  does  not/ confer  jurisdiction  in  cases 
ariaini;  under  the  internal  revenue  laws. 
Stevens  v.  Mack  (C.  C.  1867)  Fed.  Cas. 
No.  13,404. 

The  old  law  embraced  in  section  629, 
B.  S.,  gave  jurisdiction  of  all  suits  at 
common  law  and  in  equity  where  the 
United  States  are  plaintiffs  or  petition- 
ers, and  it  also  contained  an  independ- 
ent special  clause,  giving  jurisdiction 
of  all  suits  arising,  under  the  revenue, 
internal  revenue,  or  postal  laws.  The 
act  of  March  3,  1887,  conferred  juris- 
diction of  all  suits  at  common  law  or  in 
equity  where  the  United  States  are 
plaintiffs  or  petitioners,  without  refer- 
ence to  said  special  subjects.  It  is 
held  that  the  latter  provision  does  not 
repeal  by  implication  the  grant  of  juris- 
diction, over  the  special  subjects  men- 
tioned in  the  independent  clause  of  the 
original  statute.  U.  S.  v.  Shaw  (O.  C. 
1889)  39  Fed.  433,  435,  3  L.  R.  A. 
232. 

8eop«  of  aotd^Although,  in  practice, 
suits  in  rem  for  forfeitures  for  viola- 
tions of  the  internal  revenue  laws  were 
more  frequentiy  brought  in  the  district 
courts,  yet  the  circuit  court,  under  R.  S. 
S  629,  subd.  4,  embodied  herein,  had  al- 
so original  jurisdiction.  Coffey  v.  Unit- 
ed States  (1886)  116  U.  S.  427,  6  Sup. 
Ct  432,  29  L.  Ed.  681. 

ColleotlMi  of  ilJsgal  taxes  or  with- 
holding of  refunds.-/rhe  federal  court 
has  jurisdiction  of  an  action  against  a 
collector  of  customs  to  recover  back 
money  paid  as  duties,  and  alleged  to 
have  been  illegally  exacted^  irrespective 
of  the  citixenship  of  the  parties.  Phil- 
adelphia V.  Collector  (1866)  72  U.  S. 
(5  Wall.)  720,  18  L.  Ed.  614;  Schmei- 
der  V.  Barney  (C.  C.  1875)  Fed.  Cas. 
No.   12,462. 

This  section,  as  formerly  enacted, 
vested  the  court  with  jurisdiction  of 
an  action  to  recover  back  duties  en- 
acted under  the  Foraker  Act  and  paid 
under  protest  on  goods  brought  from 
Porto  Rico.  Downes  v.  Bidwell  (1901) 
21  Sup.  Ct.  770,  772,  182  U.  S.  244,  45 
L.  Ed.  1088. 

An  importer  may  maintain  an  action 
at  law  against  a  collector  of  customs 
who  withholds  refund^  accruing  under 
a  decision  by  the  Board  of  General  Ap- 
praisers. Klumpp  V.  Thomas  (1908) 
162  Fed.  853,  89  C.  C.  A.  548.  writ 
of  certiorari  denied  (1908)  29  Sup.  Ct. 
688.  212  U.  S.  579,  53  Lu  Ed.  659. 

The  federal  courts  have  no  jurisdic- 
tion, on  the  ground  of  subject-matter, 
of  a  bill  to  restrain  a  collector  of  in- 
ternal revenue  from  the  collection  of 
an  alleged  illegal  income  tax.  Roback 
V.  Taylor  (C.  C.  1866)  Fed.  Cas.  No. 
11,877. 

A  suit  against  an  internal  revenue 
collector  to  recover  taxes  alleged  to 
have  been  illegally  collected  is  cogni- 
1  U.S.CoMP.'16-50 


sable  under  this  section.  Commission- 
ers of  the  Sinking  Fund  of  Louisville  v. 
Buckner  (C.  C.  1891)   48  Fed.  533. 

Under  Act  March  3,  1887,  §  1,  post, 
§  1136,  whether,  in  view  of  the  discus- 
sion by  Mr.  Justice  Brown,  in  Dooley  v. 
United  States,  182  U.  S.  222,  21  Sup. 
Ct  762,  45  L.  Ed.  1074,  that  a  United 
States  Circuit  Court  has  jurisdiction  of 
a  suit  to  recover  from  the  United  States 
taxes  claimed  to  have  been  illegally  ex- 
acted from  plaintiff  by  a  collector  un- 
der color  of  the  internal  revenue  laws, 
quaere.  Christie-Street  Commission  Co. 
V.  United  States  (C.  C.  1903)  126  Fed. 
991. 

Tax  sales.— Whether  the  circuit  court 
of  the  United  States  can  acquire  juris- 
diction of  an  action  of  ejectment  be- 
tween citizens  of  the  same  state,  un- 
der the  act  of  March  3,  1833  (4  Stat. 
632;  R.  S.  S  629,  subsec.  4),  embodied 
herein,  where  the  land  in  controversy 
is  claimed  by  the  plaintiff  through  a 
sale  under  Act  of  June  7,  1862  (12 
Stat.  422),  for  the  sale  of  lands  sub- 
ject to  the  direct  tax  within  the  in- 
surrectionary districts  of  the  United 
States,  it  being  doubtful  if  such  a  suit 
is  one  arising  under  "any  law  provid- 
ing internal  revenue";  or  if,  when  the 
plaintiff  is  a  remote  purchaser,  and  the 
controversy  is  not  with  a  revenue  of- 
ficer, the  suit  can  be  said  to  be  within 
that  act  as  amended  by  the  Revised 
Statutes,— quaere.  Eaton  v.  Calhoun 
(C.  C.  1880)  15  Fed.  155. 

Seizures   and   forfeitures^— Where    a 

seizure  by  a  collector  for  a  violation  of 
the  revenue  laws  of  the  United  States 
is  voluntarily  abandoned,  and  the  prop- 
erty is  restored  before  libel  or  infor- 
mation is  filed  and  allowed,  the  district 
court  has  no  jurisdiction.  The  Ann 
(1815)  9  Cranch,  289,  290,  3  L.  Ed. 
734. 

In  cases  of  seizures  made  under  the 
revenue  laws,  on  waters  navigable  from 
the  sea  by  vessels  of  10  or  more  tons 
burden,  the  district  court  sits  as  a 
court  of  admiralty.  The  Sarah  (1823) 
21  U.  S.  (8  Wheat.)  391,  5  L.  Ed.  644. 

The  court  has  jurisdiction  in  reve- 
nue causes,  although  the  property  seis- 
ed may  never  have  come  into  posses- 
sion of  its  officers.  The  Bolina  (C.  C. 
1812)  Fed.  Cas.  No.  1,608. 

The  district  court  as  a  court  of  reve- 
nue has  jurisdiction  of  an  action  to  re- 
cover property  wrongfully  seized  by 
customs  officers,  and  to  award  dam- 
ages, or  to  compel  the  seizor  to  pro- 
ceed to  adjudication.  Burke  v.  Trevitt 
(C.  C.  1816)  Fed.  Cas.  No.  2,163. 

Salvage  claim s^-A  suit  to  recover 
from  the  United  States  for  the  salvage 
of  duties  collected  and  paid  over  to  the 
government  on  a  cargo  of  sugar  after- 
wards saved  from  loss  by  fire  while  on 
board  a  lighter,  in  the  harbor  of  New 
York  and  in  the  possession  of  the  cus- 
toms officers,  does  not  arise  under  the 
revenue  laws  so  as  to  be  excluded  from 
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the  jurisdiction  of  the  District  Court 
under  the  Tucker  Act.  U.  S.  v.  Cor- 
nell Steamboat  Co.  (1906)  26  Sup.  Ct. 
648,  651,  202  U.  S.  184,  50  L.  Ed.  987. 

Revenues  from  Imports^-In  revenue 
•cases  the  court  has  jurisdiction,  though 
the  property  seized  may  never  have 
come  into  the  possession  of  its  officers. 
The  Ann  (1815)  13  U.  S.  (9  Cranch) 
289,  3  L.  Ed.  734;  The  BoUna  (C.  0. 
1812)  Fed.  Cas.  No.  1,608. 

Federal  courts  are  denied  jurisdic- 
tion of  suits  for  penalties  and  forfei- 
tures arising  under  acts  providing  for 
revenue  from  imports  and  tonnage, 
though  they  have  it  in  suits  for  penal- 
ties and  forfeitures  under  internal  rev- 
enue laws.  Coffey  v.  U.  S.  (1886)  6 
Sup.  Ct.  432,  435,  1X6  U.  S.  427,  29 
L.  Ed.  68L 

Jurisdiction  of  an  action  to  recover 
back  duties  exacted  under  the  Foraker 
Act  of  April  12,  1900,  and  paid  under 
protest,  upon  goods  brought  from 
Porto  Rico,  is  given  to  a  court  of  the 
United  States  by  H.  S.  §  629,  subd.  4, 
embodied  herein,  vesting  it  with  juris- 
diction "of  all  suits  at  law  or  equity 
arising  under  any  act  providing  for  a 
revenue  from  imports  or  tonnage," 
when  construed  with  R.  S.  §  643,  post, 
§  1015,  providing  for  the  removal  from 
state  courts  of  suits  against  a  revenue 


officer  "on  account  of  any  act  done  un- 
der color  of  his  office,  or  of  any  such 
revenue  law,  or  on  account  of  any 
right,  title,  or  authority  claimed  by 
such  officer  or  other  person  under  any 
such  law."  Downes  v.  Bidwell  (1901) 
21  S.  Ct  770,  182  U.  S.  244,  45  L.  Ed. 
1088. 

A  district  court  of  the  United  States 
has  jurisdiction  of  an  action  of  debt  to 
recover  duties  due  from  an  importer  to 
the  United  States,  which  through  ac- 
cident, mistake,  or  fraud  have  not  been 
paid,  the  government  not  being  limited 
to  its  remedy  by  summary  proceedings 
against  the  goods  under  sections  13  and 
14  of  the  customs  administrative  act, 
or  other  provisions  of  the  tariff  laws  for 
the  collection  of  duties,  which  are  not 
only  a  charge  against  the  goods,  bat 
also  a  personal  debt  of  the  importer. 
U.  S.  V.  National  Fibre  Board  Co.  (D. 
C.  1904)  133  Fed.  596. 

Cited    without    definite    application. 

In  re  Smith  (1876)  94  U.  S.  455.  456, 
24  L.  Ed.  165;  U.  S.  v.  Mooney  (1885) 
6  Sup.  Ct.  304,  116  U.  S.  104,  29  L. 
Ed.  550;  In  re  Louisville  Underwriters 
(1890)  10  Sup.  Ct  587,  588,  134  U.  8. 
488,  33  L.  Ed.  991;  Johnson  v.  WeUs 
Fargo  &  Co.  (C.  C.  1899)  98  Fed.  3,  4; 
U.  S.  V.  Payne  (D.  O.  18W)  22  Fed. 
426,  427. 


(6)  Of  suits  under  postal  laws. 
Sixth.  Of  all  cases  arising  under  the  postal  laws. 

R.  S.  §  563,  par.  7,  §  620,  par.  4.    Act  March  3,  1911,  c.  231,  §  24,  par.  6, 
36  Stat.  1092. 

Notes  of  Deoistons 


Scope  and  application  of  provi8{on.F— 

A  suit  in  the  name  of  the  Postmaster 
Oeneral  on  a  postmaster's  bond  held 
within  the  jurisdiction  of  the  federal 
court.  Postmaster-General  v.  Early 
(1827)  12  Wheat.  136,  144,  6  L.  Ed, 
577. 

This  section  does  not  authorize  a  fed- 
eral court  to  issue  a  writ  of  mandamus 
as  an  ori^nal  proceeding  to  compel  a 
postmaster  to  enter  and  transmit 
through  the  mails  a  publication  as  sec- 
ond and  not  as  third  class  matter.  U. 
S.  V.  Pearson  (C.  C.  1887)  32  Fed. 
309,  310. 

Subdivision  4  of  section  629,  R.  S., 
substantially  re-enacted  herein,  does 
not  confer  exclusive  jurisdiction  on  the 
courts  of  the  United  States  in  contro- 


versies arising  under  the  postal  laws  of 
the  United  States,  but  only  concurrent 
with  the  courts  of  the  states,  and  for 
this  reason  state  courts  may  take  cog- 
nizance of  such  causes.  Lewis  Pub. 
Co.  V.  Wyman  (C.  C.  1907)  152  Fed. 
200. 

Federal  courts  have  jurisdiction  to 
re-examine  the  action  of  the  Postmas- 
ter General  in  denying  a  periodical 
publisher  the  right  to  have  his  publi- 
cation mailed  as  second-class  mail  mat- 
ter, when  it  is  asserted  that  such  ex- 
ecutive oflScer  acted  without  authority 
of  law  or  in  excess  of  the  power  grant- 
ed to  him  by  Congress.  Lewis  Pub. 
Co.  V.  Wyman  (0.  O.  1907)  152  Fed. 
787. 


{7)  Of  suits  under  the  patent,  the  copyright,  and  the  trade-mark 
laws. 

Seventh.  Of  all  suits  at  law  or  in  equity  arising  under  the  patent, 
the  copyright,  and  the  trade-mark  laws. 

R.  S.  §  629,  par.  9.    Act  March  3,  1911,  c.  231,  §  24,  par.  7,  36  SUt.  1092. 


Notes  of  Decisions 


1. 

Scope  and  validity. 

7. 

2. 

Suits  under  patent  laws. 

8. 

Patent  licenses. 

Z. 

Equity  Jurisdiction. 

9. 

4. 

Citizenship  or  residence. 

10. 

Sales. 

5. 

Validity  of  patent. 

u. 

RoyalUefc 

6. 

Issuance  of  patent*. 

12. 
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13.  Suits  for  Infringement  of  patents. 

M.  Restraint  of  Infringement. 

15.  Unfair  competition. 

16.  Jurisdiction  of  state  courts. 

17.  Allegations  In  pleadings. 

18.  Parties. 

19.  Suits  under  copyrlgbt  laws. 

20.  Infringement. 

21.  Title  to  and  rights   under  copy- 
right. 

22.  Allegations  In  pleadings. 

23.  Suits  under  trade-mark  laws. 

24.  Infringement  and  unfair  competl- 

Uon. 

26.  Allegations  in  pleadings. 

I.  Socpe  and  validity ^-The  act  of 
March  3,  J897,  defining  the  jurisdiction 
of  the  federal  courts  in  patent  suits, 
and  authorizing  the  hringing  of  such 
suits  in  the  district  of  which  defendant 
is  an  inhabitant,  or  in  which  he  "shall 
have  committed  the  acts  of  infringe- 
ment, and  have  a  regular  established 
place  of  business,"  did  not  repeal  prior 
statutes,  80  as  to  oust  the  courts  of 
jurisdiction  in  pending  cases  not  falling 
within  the  jurisdictional  limits  pre- 
scribed in  the  new  act.  Westinghouse 
Air-Brake  Co.  v.  Great  Northern  Ry. 
Co.  (1898)  88  Fed.  258,  31  O.  C.  A. 
625. 

This  provision  treats  of  cases  arising 
under  acts  of  congress  like  the  Patent 
Act.  Smith  v.  Farbenfabriken  of  El- 
berfeld  Co.  (1913)  203  Fed.  476,  121 
C.  C.  A.  698. 

This  clause  was  not  repealed  by  the 
act  of  1888  requiring  suits  to  be 
brought  in  the  district  whereof  the  de- 
fendant is  an  inhabitant.  Lederer  v. 
Rankin  (0.  C.  1898)  90  Fed.  449,  460. 

2.  8ults  under  patent  iaws^— Exclu- 
sive jurisdiction  in  actions  at  law  and 
suits  in  equity  arising  under  any  act 
of  Congress  granting  or  confirming  pat- 
ents is  conferred  on  the  federal  courts. 
Mitchell  V.  TUghman  (1873)  19  WalL 
287,  378,  22  L.  Ed.  125. 

A  complaint  for  specific  performance 
of  an  oral  agreement  to  advance  money 
for  manufacturing  a  patented  article 
for  a  half  interest  in  the  profits,  to  set 
aside  as  fraudulent  an  assignment  of 
an  interest  in  a  patent,  and,  as  inci- 
dental and  supplemental  to  the  main 
relief,  praying  that  defendant  be  en- 
joined from  using  the  assignment,  or 
claiming  any  interest  in  the  patent,  or 
interfering  with  complainants'  absolute 
ownership  thereof,  no  infringement  or 
apprehended  infringement  being  alleg- 
ed, does  not  state  a  case  arising  under 
the  patent  law,  so  as  to  give  federal 
courts  jurisdiction,  but  one  arising  un- 
der contract.  Kurtz  v.  Straus  (1901) 
106  Fed.  414,  46  C.  C.  A.  366. 

To  sustain  the  jurisdiction  of  a  pat- 
ent suit  the  entire  right  in  the  patent 
must  be  represented.  Hewitt  v.  Penn- 
sylvania Steel  Co.  (O.  C.  1886)  24  Fed. 
867,  369. 

Under  this  section  and  section  1233 
(6),  post,  the  federal  court  has  original 
and  exclusive  jurisdiction  of  all  pat- 


ent suits  without  regard  to  citizenship 
or  amount.  United  Shoe  Machinery 
Co.  V.  Duplessis  Independent  Shoe 
Machinery  Co.  (C.  C.  1904)  133  Fed. 
930. 

3. Equity  Jurisdictlon^-An  ex- 
isting federal  equity  jurisdiction  of  a 
suit  against  an  army  officer  based  on 
his  alleged  infringement  of  certain  pat- 
ents for  the  benefit  of  the  United 
States  was  ousted  by  the  provisions  of 
Act  June  25,  1910,  post,  §  9465,  the 
effect  of  which  was  to  provide  for  the 
appropriation  of  a  license  to  use  the  in- 
vention, and  the  appropriation  being 
sanctioned  by  means  of  the  compensa- 
tion for  which  the  statute  provides. 
Crozier  v.  Fried.  Krupp  Aktiengesell- 
schaft  (1912)  32  S.  Ct  488,  224  U.  S. 
290,  56  L.  Ed.  771,  reversing  judgment 
Fried.  Krupp  Aktlengesellschaft  v. 
Crozier  (1908)  32  App.  D.  C.  1,  15 
Ann.  Cas.  1108. 

The  grant  of  jurisdiction  in  patent 
cases  is  as  full  in  equity  as  it  is  at  law. 
HoflHieins  v.  Brandt  (C.  C.  1867)  Fed. 
Cas.  No.  6,575. 

The  courts  of  the  United  States  in 
the  exercise  of  the  equitable  jurisdic- 
tion conferred  upon  them  in  controver- 
sies arising  under  the  patent  laws, 
with  the  additional  power  to  grant  in- 
junctions according  to  the  course  of 
courts  of  equity,  may  entertain  a  suit 
by  a  patentee  for  an  accounting,  though 
an  injunction  cannot  be  issued,  the  pat- 
ent having  expired.  Atwood  v.  Port- 
land Co.  (C.  C.  1880)  10  Fed.  283. 

The  general  principles  of  equity  ju- 
risprudence control  in  patent  cases,  a  a 
exemplified  by  this  section.  Goodwin 
V.  Randolph  (C.  C.  1884)  21  Fed.  574. 

Courts  of  equity  can  exercise  juris- 
diction in  patent  causes  only  where  the 
circumstances  call  for  equitable  relief 
by  injunction.  Hewitt  v.  Pennsylvania 
Steel  Co.  (C.  C.  1885)  24  Fed.  30T, 
369. 

4. Citizenship  or  residence.— Ju- 
risdiction of  an  action  under  the  pat- 
ent laws  depends  upon  the  subject-mat- 
ter and  not  upon  citizenship.  Allen  v. 
Blunt  (C.  C.  1840)  Fed.  Cas.  No.  215; 
Bornardin  v.  NorthaU  (C.  C.  1S97)  77 
Fed.  849;  Duke  v.  Graham  (D.  C. 
1884)  19  Fed.  647. 

A  patentee  held  entitled  to  sue  in  the 
federal  court,  though  the  defendant  waa 
a  citizen  of  the  same  state  with  him. 
Evans  v.  Eaton  (1818)  3  Wheat  454, 
518,  4  L.  Ed.  433. 

In  an  action  under  the  patent  laws 
neither  plaintiff  nor  defendant  need  be 
an  inhabitant  of  the  state  where 
brought.  It  is  sufficient  if  the  writ  is 
served  personally  upon  defendant  in 
the  district.  Allen  v.  Blunt  (C.  C. 
1849)  Fed.  Cas.  No.  216. 

Defendant  in  a  case  arising  under  the 
patent  laws  must  be  an  inhabitant  of 
the  district  in  which  the  suit  is  brought, 
or  be  found  within  it  at  the  time  of 
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eervin;  the  original  process.  Day  ▼. 
Newark  India  Rubber  Mfg.  Co.  (C.  C. 
1850)  Fed.  Cas.  No.  3685. 

In  patent  cases  it  is  no  objection  to 
the  jurisdiction  that  one  of  the  defend- 
ants is  a  citizen  of  another  state  and 
district  than  that  in  which  the  suit  is 
brought  Noonan  v.  Chester  Park  Ath- 
letic Club  Co.  (C.  C.  1896)  75  Fed. 
334. 

See,  also,  notes  under  §  991  (1). 

5. Validity  of  patent.— A  contro- 
versy turning  on  the  validity  of  a  pat- 
ent from  the  United  States  under  wliich 
plaintiff  claims  and  which  is  denied  by 
defendants  is  within  the  jurisdiction  of 
the  federal  court  without  reference  to 
the  citizenship  of  either  party.  Doolan 
V.  Carr  (1888)  8  Sup.  Ct  1228,  1229, 
125  U.  S.  618,  31  L.  Ed.  844. 

The  state  courts  have  no  jurisdiction 
to  try  and  determine  cases  involving 
the  validity  of  patent  rights.  Day  v. 
KeUogg  (1870)  1  Mich.  N.  P.  173. 

6.  —  Issuance     of     patents.  — The 

United  States  courts  have  jurisdiction 
of  bills  to  obtain  the  issue  of  patents 
refused  by  the  commissioner.  Vermont 
Farm  Mach.  Co.  v.  Marble  (C.  C.  1884) 
20  Fed.  117. 

7. Assignments.- A   suit  by  the 

assignee  of  patent  to  compel  the  as- 
signor and  assignee  of  a  later  patent 
appearing  to  be  for  an  improvement  to 
assign  the  patent  for  such  improvement 
to  the  complainant  is  within  the  juris- 
diction of  a  state  court.  New  Marshall 
Engine  Co.  v.  Marshall  Engine  Co. 
(1912)  32  Sup.  Ct  238,  223  U.  S.  473, 
56  L.  Ed.  513. 

A  bill  to  compel  specific  performance 
of  a  contract  to  assign  a  patent  and  to 
restrain  the  alleged  violation  of  a  license 
contract  under  a  patent  states  no 
ground  for  relief  under  the  patent  laws, 
and  a  federal  court  is  without  juris- 
diction to  grant  relief  thereon,  unless 
there  is  diversity  of  citizenship  between 
the  parties.  St.  Louis  Street  Flushing 
Mach.  Co.  V.  Sanitary  Street  Flushing 
Mach.  Co.  (1908)  161  Fed.  725,  88  C. 
C.  A.  585. 

An  action  where  the  relief  demanded 
is  an  assignment  of  letters  patent,  and 
damages,  and  where  all  the  parties  are 
residents  of  the  same  state,  is  not  with- 
in federal  jurisdiction.  McCarty  & 
Hall  Trading  Co.  v.  Glaenzer  (C.  C. 
1887)  30  Fed.  387;  Wren  v.  Annin 
(C.  C.  1888)  34  Fed.  435,  judgment  af- 
firmed Gottlieb  V.  Thatcher  (1894)  14 
S.  Ct  319,  151  U.  S.  271,  38  L.  Ed. 
157. 

Plaintiff  assigned  to  defendant  one- 
third  of  the  right  to  an  invention.  The 
patent  office  divided  the  application  for 
the  patent  into  three  applications  for 
as  many  inventions.  The  question  in 
issue  was  whether  this  subdivision  of 
the  claims  devested  defendant  of  his 
interest  in  one  of  the  patents  issued. 
Held,  that  this  was  a  question  purely  of 
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patent  law,  of  which  the  court  of  the 
United  States  had  jurisdiction.  Puetz 
V.  Bransford  (C.  C.  1887)  32  Fed.  318. 

Where  application  for  an  injunction 
against  the  assignment  of  patent  ia 
founded  solely  upon  some  contract  or 
arrangement  with  the  defendant,  it  does 
not  arise  under  the  patent  laws,  and 
the  federal  court  would  have  no  juris- 
diction, but,  if  the  sole  claim  is  iMised 
on  R.  S.  §  4899,  post,  §  9445,  the  court 
may  have  jurisdiction,  but  may  refuse 
relief  asked  for,  because  no  right  is 
shown.  Brooklyn  Watch-Case  Co.  v. 
Leach  (C.  C.  1888)  35  Fed.  2,  3. 

K.,  the  grantee  of  letters  patent,  as- 
signed one-half  of  the  patent  to  W.,  by 
an  instrument  recorded  in  the  patent 
office;  stipulating  that  neither  K.  nor 
W.  should  make  any  transfer  of  his  in- 
terest, nor  grant  any  license  to  use  the 
patent,  without  the  written  consent  of 
the  other,  and  that  neither  should  build 
more  than  one  boat  with  the  patented 
improvement  on  it,  without  the  written 
consent  of  the  other;  and  the  boat  each 
is  permitted  to  build  to  be  used  only 
by  said  party  as  an  individual,  and  not 
as  a  member  of  any  firm,  without  the 
written  consent  of  the  other.  W.  filled 
a  bill  against  K.  and  his  associates  in 
business  acting  under  him,  charging 
them  with  using  the  invention  in  vio- 
lation of  the  above  clause,  and  praying 
for  an  injunction,  etc.  Held  not  a  case 
arising  under  the  patent  laws.  Williams 
V.  Star  Sand  Co.  (C.  C.  1888)  35  Fed. 
369. 

Where  a  suit  is  brought  to  determine 
the  ownership  of  patents  assigned  to 
defendants,  but  which  plaintiff  claims 
tmder  a  contract  by  the  patentee  that 
all  patented  improvements  on  former 
patents  granted  him,  as  those  in  suit 
are  aUeged  to  be,  shall  belong  to  the 
corporation  under  whom  plaintiff  claims, 
and  both  parties  are  citizens  of  the 
same  state,  the  United  States  circuit 
court  has  no  jurisdiction.  Montgomery 
Palace  Stock  Car  Co.  v.  Street  Stable 
Car  Line  (C.  C.  1890)  43  Fed.  329. 

A  suit  in  equity  to  determine  the 
ownership  of  a  patent  claimed  by  both 
parties  under  assignments  from  the  pat- 
entee is  not  one  arising  under  the  pat- 
ent laws  of  the  United  States,  so  as  to 
give  a  federal  court  jurisdiction  where 
the  parties  are  citizens  of  the  same 
state.  Atherton  Mach.  Co.  v.  Atwood- 
Morrison  Co.  (O.  C.  1900)  99  Fed. 
113. 

Defendant  sued  by  complainant  corpo- 
ration on  account  of  a  patent  sold  by 
defendant  to  complainant  but  wrongful- 
ly assigned  by  defendant  to  a  code- 
fendant,  having  been  a  director  and  a 
salaried  officer  of  complainant  at  the 
time  he  assigned  the  patent,  was  also 
chargeable  as  trustee  regardless  of  the 
written  assignment;  and,  diverse  citi- 
zenship appearing,  the  suit  was  main- 
tainable in  a  federal  court  to  require 
an  accounting  and  to  compel  a  trans- 
fer of  the  patent    Prest-O-Lite  Co.  y. 
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Ayery   Portable    Lighting   Co.    (0.    O. 
1906)  164  Fed.  60. 

A  corporation  granted  plaintiff  the 
ezclnsiye  right  to  sell  patented  articles 
in  certain  territory,  and,  upon  the  sub- 
sequent insolvency  of  the  corporation, 
its  assets  were  sold  by  the  receiver 
and  the  bid  assigned  to  another  compa- 
ny and  it  assigned  its  interest  in  the 
contracts  of  the  insolvent  corporation 
to  O.,  who  agreed  to  perform  the  sev- 
eral covenants  therein,  and  the  compa- 
ny purchasing  the  assets  of  the  insol- 
vent corporation  proceeded  to  develop 
the  business  independent  of  the  li- 
censees of  the  insolvent  company. 
Held,  in  a  suit  to  enjoin  defendant  from 
purchasing  articles  from  the  purchaser 
of  the  insolvent's  assets,  that  there 
was  no  contract  relation  between  the 
insolvent  corporation  and  such  t>urchas- 
er,  and,  while  the  latter  took  title  to  the 
patents  subject  to  the  rights  of  licen- 
sees, they  were  property  rights  and 
not  contract  rights,  and  arose  under  R. 
S.  §  4898,  post,  §  9444,  permitting  the 
assignment  of  patents,  and  hence  plain- 
tiff's rights  against  defendant  or  his 
vendor  were  patent  rights,  and  the 
courts  of  this  state  cannot  take  juris- 
diction of  the  suit.  New  York  Phono- 
graph Co.  V.  Davega  (1908)  111  N.  Y. 
S.  363,  127  App.  Div.  222. 

8. Patent  licenses.— A  suit  relat- 
ing to  a  license  held  not  to  be  one  aris- 
ing under  the  patent  laws  so  as  to  give 
the  court  jurisdiction  under  this  sub- 
division. HarteU  v.  Tilghman  (1878) 
99  U.  S.  547,  648,  25  L.  Ed.  357. 

A  decision  by  the  state  court  in  an 
action  between  citizens  of  that  state  on 
an  agreement  by  which  plaintiffs,  as  the 
owner  of  letters  patent,  granted  de- 
fendant an  exclusive  license,  the  defend- 
ant expressly  acknowledging  the  valid- 
ity of  the  patent  and  stipulating  that 
plaintiff  might  obtain  reissuance,  is 
not  a  decision  of  any  question  arising 
under  the  patent  laws.  Dale  Tile  Mfg. 
Co.  V.  Hyatt  (1888)  8  Sup.  Ct  756, 
758.  125  U.  S.  46,  31  L.  Ed.  683. 

Agreement  for  purchase  of  a  rotary 
mimeograph  subject  to  a  license  restric- 
tion held  not  collateral,  so  that  its  va- 
lidity would  be  dependent  on  general 
law  of  which  a  federal  court  will  have 
no  jurisdiction.  Henry  v.  A.  B.  Dick 
Co.  (1912)  32  Sup.  Ct  364,  365,  224 
U.  S.  1,  56  L.  Ed.  645,  Ann.  Cas.  1913D, 
880. 

Action  by  patentee  of  rotary  mimeo- 
graph sold  under  a  license  restriction 
against  one  selling  ink  to  the  purchas- 
er to  be  used  in  connection  therewith 
held  one  arising  under  patent  laws,  of 
which  a  federal  court  has  jurisdiction. 
Id. 

Whether  a  patentee  selling  a  rotary 
mimeograph  under  a  license  restriction 
reserves  to  himself  as  patentee  the  ex- 
clusive right  to  all  unpermitted  uses 
of  his  invention  is  a  question  of  which 
a  federal  court  has  jurisdiction.    Henry 


V.  A.  B.  Dick  Co.  (1912)  32  Sup.  Ct 
364,  368,  224  U.  S.  1,  56  L.  Ed.  645, 
Ann.  Cas.  1913D,  880. 

So  much  of  a  bill  as  charges  defend- 
ants with  inducing  patent  licensees  from 
plaintiff  to  sell  devices  embodying  the 
patents  in  a  mantfer  not  permitted  by 
their  licenses  and  praying  for  an  in- 
junction presents  a  case  arising  under 
the  patent  laws  of  which  a  federal  court 
has  jurisdiction.  Geneva  Furniture 
Mfg.  Co.  V.  S.  Karpen  &  Bros.  (1915) 
35  S.  Ct  788,  238  U.  S.  254,  59  L.  Ed. 
1295. 

The  federal  court  has  no  jurisdiction 
of  a  bUl  by  a  patentee  for  the  specific 
performance  of  covenants  by  a  li- 
censee to  keep  correct  accounts,  and 
to  permit  examination  of  his  books,  and 
to  enjoin  the  use  of  the  patent  imtil 
such  performance.  Qoodyear  v.  Union 
India  Rubber  Co.  (C.  C.  1857)  Fed. 
Cas.  No.  5,586. 

The  federal  court  has  no  jurisdiction, 
on  the  ground  of  the  subject-matter,  of 
a  suit  to  enforce  a  license  granted  un- 
der a  patent,  or  a  suit  to  set  it  aside  on 
the  ground  that  the  patent  is  void. 
Merserole  v.  Union  Paper  Collar  Co. 
(C.  C.  1869)  Fed.  Cas.  No.  9,488. 

Complainant  filed  a  bill  in  the  state 
court,  alleging  that  defendant  had  been 
granted  a  license  to  make  and  sell  bird 
cages,  patented  by  him,  and  praying 
that  defendant  be  compelled  to  disclose 
the  amount  of  license  fees  due,  and  the 
number  of  cages  made  and  sold  since  a 
date  named,  and  that  complainant  be 
granted  such  other  and  further  relief 
as  his  case  might  require.  The  case  was 
removed  to  the  circuit  court,  where 
defendant  demurred  to  the  biU.  Held 
that,  so  far  as  the  bill  was  one  for  gen- 
eral relief,  the  court  had  no  jurisdiction, 
as  there  existed  an  adequate  and  com- 
plete remedy  at  law.  Perkins  v.  Hen- 
dryx  (C.  C.  1885)  23  Fed.  418. 

Where  a  grant  of  the  exclusive  right 
to  make,  use,  and  sell  a  patented  ar- 
ticle for  the  full  term  of  the  patent  is 
made  by  the  patentee,  the  federal  courts 
have  jurisdiction  of  a  suit  by  the  as- 
signee against  the  patentee  for  in- 
fringement, as  arising  under  the  laws 
of  the  United  States,  even  though  one 
issue  in  the  case  is  whether  the  grant 
is  still  in  force.  Rapp  v.  Kelling  (C. 
C.  1890)   41  Fed.  792. 

A  bill  for  specific  performance  of  a 
patent  license  can  only  be  maintained  in 
a  federal  court  in  case  the  requisite  di- 
versity of  citizenship  appears.  Indiana 
Mfg.  Co.  V.  Nichols  &  Shepard  Co.  (C. 
C.  1911)  190  Fed.  579. 

9. Contracts.— The  fact  that  the 

subject-matter  of  a  contract  is  a  patent 
right  does  not  give  the  federal  courts 
jurisdiction  of  a  bill  for  specific  per- 
formance. Burr  V.  Gregory  (C.  C. 
1828)  Fed.  Cas.  No.  2,191;  Brooks 
V.  Stolley  (C.  C.  1845)  Fed.  Cas.  No. 
1,962;  Nesmith  v.  Calvert  (C.  C.  1845) 
Fed.  Cas.  No.  10,123;   Perry  v.  Littie- 
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fiejd  (C.  C.  1879)  Fed.  Cas.  No.  11,008. 
The  court  has  no  jurisdiction  of  a 
suit  in  equity  for  breach  of  a  contract 
in  relation  to  a  patent  and  for  an  ac- 
count, where  neither  party  is  a  citizen 
of  the  state.  Goodyear  v.  Day  (C.  O. 
1850)  Fed.  Cas.  No.  6.568. 

The  parties  to  a  contract  xespecting 
patent  rights  not  provided  for  or  regu- 
lated by  act  of  congress  stand  upon  the 
same  ground  as  other  litigants  in  re- 
spect to  the  jurisdiction  of  the  court 
Blanchard  v.  Sprague  (C.  C.  1859)  Fed. 
Cas.  No.  1,516;  Bloomer  v.  Gilpin,  Id. 
1,558. 

The  federal  courts  have  no  jurisdic- 
tion on  the  ground  of  the  subject-mat- 
ter of  controversies  involving  the  con- 
struction of  contracts  relating  to  pat- 
ents, where  the  validity  of  the  patent 
is  not  involved.  Consolidated  Fruit  Jar 
Co.  V.  Whitney  (C.  C.  1875)  Fed.  Cas. 
No.  3,133;  Randolph  v.  Robinson  (C. 
C.  1879)  Fed.  Cas.  No.  11,561. 

The  federal  court  has  no  jurisdic- 
tion, on  the  ground  of  subject-matter, 
of  a  suit  by  the  licensee  of  an  exclusive 
territorial  right  to  use  a  patented  ar- 
ticle, to  enjoin  a  use  by  one  to  whom 
the  patentee  sold  the  patented  article 
in  violation  of  his  contract.  Hill  v. 
Whitcomb  (C.  C.  1882)  Fed.  Cas.  No. 
6,502. 

The  subject-matter  of  contracts  made 
in  relation  to  patents,  where  neither  the 
validity  of  the  patent  nor  its  infringe- 
ment is  concerned  in  the  controversy, 
does  not  give  the  courts-  of  the  United 
States  jurisdiction.  The  rights  of  the 
patentee  under  the  patent  laws  of  the 
United  States  must  be  directly  and  not 
collaterally  brought  in  issue  to  give  ju- 
risdiction. Teas  V.  Albright  (C.  C. 
1882)  13  Fed.  406. 

Where  the  validity  and  use  of  a  pat- 
ent are  admitted,  and  the  rights  of  the 
parties  depend  entirely  upon  a  subsist- 
ing contract,  the  case  is  not  one  aris- 
ing under  the  patent  laws  of  the  Unit- 
ed States;  and  where  the  requisite  di- 
versity of  citizenship  between  the  par- 
ties do'^s  not  exist,  a  circuit  court  of  the 
United  States  has  no  juribdiction.  In- 
galls  V.  Tice  (C.  C.  1882)  14  Fed.  352. 

On  application  for  an  injunction  to 
prevent  defendant  from  assigning  a  pat- 
ent for  a  certain  improvement  in  ma- 
chinery, held  that,  if  complainant's  case 
were  founded  solely  on  some  contract 
with  defendant,  it  did  not  arise  under 
the  patent  laws,  and  the  federal  court 
would  have  no  jurisdiction.  If  based  on 
R.  S.  §  4899,  post,  §  9445,  providing 
that  the  purchaser  or  licensee  of  a  pat- 
entable device  before  the  inventor  ap- 
plies for  a  patent  shall  not  be  liable 
for  infringement,  then  the  court,  while 
having  jurisdiction,  would  refuse  the 
application;  no  right  being  shown  to 
the  relief.  Brooklyn  Watch  Case  Co.  v. 
Leach   (O.  O.  1888)  35  Fed.  2. 

The  court  of  the  United  States  has  no 
jurisdiction  of  a  suit  by  the  assignee  of 
a  patent  against  the  licensee  of  his  as- 
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signor,  for  infringement,  where  the  pre- 
limiaary  questions  to  be  determined  are 
—First,  the  construction  of  the  contract 
licensing  defendant;  second,  whether 
the  terms  of  the  contract  have  been 
complied  with  by  defendant;  third,  if 
they  have  not,  whether  the  noncompli- 
ance has  worked  a  forfeiture  of  the 
contract,  so  that  complainant  can  en- 
force his  rights  as  owner  of  the  pat- 
ent, instead  of  those  arising  to  him  as 
licensor,  by  virtue  of  the  assignment  of 
the  contract  to  him  by  the  original  li- 
censor. Such  preliminary  questions  do 
not  arise  under  the  patent  laws,  and 
^he  court  has  no  jurisdiction,  both  par- 
ties being  citizens  of  the  same  state. 
Densmore  v.  Three  Rivers*  Mfg.  Co.  (C. 
C.  1889)  38  Fed.  747. 

Where  the  right  to  manufacture  and 
sell  a  certain  patented  improvement  was 
dependent  on  the  performance  of  a  con- 
dition contained  in  the  agreement  of 
transfer,  the  question  of  the  breach  of 
the  condition  must  be  first  settled  in 
favor  of  plaintiff,  before  the  federal 
courts  can  have  jurisdiction  of  an  ac- 
tion to  recover  damages  for  the  unau- 
thorized manufacture  and  sale  of  the 
articles.  Routh  v.  Boyd  (C.  C.  1892) 
51 'Fed.  821. 

A  bill  by  the  owners  of  a  patent  to 
compel  the  specific  performance  of  a 
contract  for  the  introduction  and  man-, 
ufacture  of  the  patented  article,  and  also 
for  the  cancellation  of  an  alleged  forg- 
ed assignment  of  a  part  interest  in  the 
patent,  does  not  state  causes  of  action 
arising  under  the  patent  laws  which 
will  give  a  federal  court  jurisdiction  of 
the  suit.  Kurtz  v.  Strauss  (C.  C.  1900) 
100  Fed.  800. 

Other  courts  may  entertain  jurisdic- 
tion of  suits  for  the  enforcement  of  con- 
tracts founded  upon  patents.  Morse 
Arms  Mfg.  Co.  v.  U.  S.  (1880)  16  CL 
CI.  206. 

10. Sales.— The  federal  court  has 

no  jurisdiction  to  order  the  interest  of 
a  patentee  sold  to  pay  a  judgment  due 
by  him  rendered  by  a  state  court;  the 
suit  not  arising  under  the  patent  laws. 
Ryan  v.  Lee  (C.  C.  1882)  10  Fed.  917. 

A  suit  in  equity  to  set  aside  a  contract 
for  the  sale  of  a  patent  involves  no 
federal  question,  and  cannot  be  main- 
tained in  a  federal  court,  where  an  in- 
dispensable party  defendant  is  a  citizen 
of  the  same  state  as  complainant  Cely 
V.  Griffin  (0.  C.  1902)  113  Fed.  981. 

1 1.  —  Royalties.— In  a  suit  between 
citizens  of  the  same  state,  the  bill  al- 
leged that  defendants  fraudulently  ex- 
cluded complainant  from  an  inspection 
of  their  books  of  account,  and  refused 
to  pay  him  royalties  due  under  his'  con- 
tract with  them,  but  made  no  issue  as 
to  construction  of  the  claims  of  his 
patents,  or  of  their  infringement.  Held 
not  a  ctis-e  arising  under  the  patent  laws 
of  the  United  States.  Albright  v.  Teas 
(1883)  1  Sup.  Ct.  650,  106  U.  S.  613, 
27  L.  Ed.  295. 

A  suit  does  not  arise  under  the  pat- 
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ent  laws  of  the  United  States,  where  it 
18  brought  to  enforce  payment  of  roy- 
alties under  a  contract  and  to  annul  a 
patent  for  an  improvement  issued  after 
the  contract  and  assigned  to  defendant 
Briggs  V.  United  Shoe  Machinery  Co. 
(1915)  36  Sup.  Ct  6. 

An  action  by  the  patentee  against  his* 
licensee,  for  the  stipulated  royalty,  pre- 
sents no  question  of  patent  law,  and  no 
subject-matter,  which  can  give  the  na- 
tional courts  jurisdiction  on  that  ground. 
KeDy  v.  Porter  (C.  C.  1883)  17  Fed. 
519. 

When  the  parties  to  a  contract  grant- 
ing a  license  to  manufacture  under  cer- 
tain patents  are  citizens  of  different 
states,  a  bill  praying  a  di&xiovery  and 
an  account  for  refusing  to  pay  royal- 
ties may  be  maintained  in  the  circuit 
court  McKay  v.  Mace  (0.  0.  1884)  23 
Fed.  76. 

A  bill  for  an  accounting,  under  a  con- 
tract by  which  a  patentee  licenses  an- 
other to  manufacture  the  patented  ar- 
ticle, and  the  licensee  agrees  to  pay 
royalty,  and  to  make  monthly  reports 
of  sales,  will  not  be  entertained,  the 
remedy  at  law  being  ample.  Washburn 
&  Moen  Mfg.  Co.  v.  Freeman  Wire  Co. 
(C.  C.  1890)  41  Fed.  410,  appeal  dis- 
missed (1895)  15  Sup.  Ct  1043,  169  U. 
S.  269,  40  L.  Ed.  141. 

12.  — —  Taxation.— A  suit  to  enjoin 
state  taxes  as  illegal  because  levied  in 
effect  on  patents  or  patent  rights  is 
not  one  "arising  under  the  patent  laws" 
of  which  the  federal  court  can  take  ju- 
risdiction under  this  clause.  Holt  v. 
Indiana  Mfg.  Co.  (1900)  20  Sup.  Ct 
272,  273,  176  U.  S.  68,  44  L.  Ed.  374. 

13.  Suits  for  Infringement  of  patents. 

—Courts  of  the  United  States*  have  ju- 
risdiction of  all  questions  arising  upon 
the  title  to  a  patent,  and  to  recover  for 
an  infringement  of  it  under  the  laws 
of  the  United  States,  regardless  of  citi- 
zenship or  amount  involved.  Healy  v. 
Sea  Gull  Specialty  Co.  (1915)  35  Sup. 
Ct  658,  237  U.  S.  479,  59  L.  Ed.  1056; 
Stanley  Rule  &  Level  Co.  v.  Bailey 
(C.  C.  1878)  Fed.  Cas.  No.  13,287; 
Campbell  v.  James  (C.  C.  1880)  2  Fed. 
338;  Vermont  Farm  Mach.  Co.  v.  Gib- 
son (C.  C.  1892)  50  Fed.  423  (decree 
affirmed  [1893]  56  Fed.  143,  5  C.  C.  A. 
451);  National  Casket  Co.  v.  New 
York  &  Brooklyn   Casket   Co.    (C.   C. 

1911)  186  Fed.  533;  Indiana  Mfg.  Co. 
V.  Nichols-  &  Shepard  Co.  (C.  C.  1911) 
190  Fed.  579;  Cheatham  Electric 
Switching  D.  Co.  v.  Transit  D.  Co.  (C. 
C.  1911)  191  Fed.  727;  American 
Graphophone    Co.    v.    Pickard    (D.    C. 

1912)  201  Fed.  546. 

Where  a  suit  involves  the  question  of 
infringement  of  patents,  it  is  one  aris- 
ing under  the  patent  laws  and  within 
the  jurisdiction  of  a  Court  of  the  Unit- 
ed States  by  virtue  of  this  clause,  al- 
though it  also  involves  the  question  of 
the  ownership  of  the  patents  or  other 
contract  rights.  Atherton  Mach.  Co.  v. 
Atwood  Morrison  Co.  (1900)  102  Fed. 


949,  43  C.  G.  A.  72;  Victor  Talking 
Mach.  Co.  V.  The  Fair  (1903)  123  Fed. 
424,  61  C.  C.  A.  58;  Harrington  v.  At- 
lantic &  Pacific  Telegraph  Co.  (C.  C. 
1906)  143  Fed.  329,  decree  reversed 
(1911)  185  Fed.  493,  107  C.  C.  A.  593. 

While  the  federal  courts  have  no  ju- 
risdiction of  litigation  over  contract 
rights  under  a  patent,  yet,  where  a  bill 
for  infringement  is  in  the  usual  form 
and  for  the  usual  relief,  and  does  not 
suggest  the  existence  of  any  contract 
relation,  the  m«re  fact  that  the  an- 
swer alleges  a  contract  for  an  asisign- 
ment  of  an  interest  in  the  patent,  and 
that  a  copy  thereof,  with  other  papers, 
is  embodied  in  a  stipulation  of  submis- 
sion and  agreed  facts  under  a  provision 
that  it  may  be  offered  in  evidence  sub- 
ject to  any  objections  open  against  the 
original,  will  not  warrant  a  federal 
court  in  dismissing  the  cause  for  want  of 
jurisdiction  without  any  finding  as  to 
the  existence  or  validity  of  the  contract. 
White  V.  Rankin  (1892)  12  Sup.  Ct  768, 
771,  144  U.  S.  628,  36  L.  Ed.  569. 

A  case  arises  under  the  federal  pat- 
ent laws,  of  which  the  federal  courts 
have  original  jurisdiction  without  re- 
gard to  the  citizenship  of  the  parties, 
even  if  the  bill  can  be  so  construed  as* 
to  confine  the  claim  of  infringements  of 
plaintiff's  rights  under  its  patent  to  the 
alleged  sales  of  its  patented  devices  in 
violation  of  a  price  restriction  attempt- 
ed to  be  imposed  upon  second  purchas- 
ers. The  Fair  v.  Kohler  Die  &  Special- 
ty Co.  (1913)  33  Sup.  Ct  410,  228  U.  S. 
22,  57  L.  Ed.  716. 

The  jurisdiction  of  a  federal  court  of 
a  suit  for  infringement  of  a  patent  is  not 
defeated  by  a  plea  of  license,  which  ad- 
mits the  use  and  validity  of  the  patent. 
Elgin  Wind  Power  &  Pump  Co.  v.  Nich- 
ols (1895)  65  Fed.  215,  12  C.  C.  A.  578. 

Complainant  granted  a  license  to  a 
corporation  to  construct  and  use  within 
a  specified  territory  dredging  appara- 
tus made  in  accordance  with  patents 
owned  by  him,  the  contract  providing 
for  the  forfeiture  to  complainant  of  any 
of  such  apparatus  used  outside  the  ter- 
ritory named.  The  corporation  became 
insolvent,  and  a  dredging  machine  built 
under  such  license  was  sold  by  a  re- 
ceiver, and  was  subsequently  purchased 
by  defendant,  who  removed  and  used  it 
outside  the  prescribed  territory.  Held, 
that  a  suit  by  complainant  for  the  for- 
feiture of  the  dredge  and  for  infringe- 
ment of  his  patents,  alleged  to  have  re- 
sulted from  its  use  outside  the  territory 
covered  by  the  license,  in, which  the  va- 
lidity of  such  patents  was  not  denied, 
was  not  one  arising  under  the  patent 
laws  of  the  United  States,  but  one  on 
contract,  in  which  the  rights  of  the 
parties-  were  governed  by  the  general 
principals  of  law  and  equity,  and  not  by 
the  patent  laws,  the  question  of  in- 
fringement being  dependent  entirely  on 
the  construction  of  the  contract;  and 
that,  the  parties  being  citizens  of  the 
same  state,  the  federal  courts  were 
without  jurisdiction.    McMuUen  v.  Bow- 
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ers  <19(X))  102  Fed.  494,  42  0.  C.  A. 
470. 

Where  a  contract,  the  validity  of 
which  is  involved  in  a  suit  for  infringe- 
ment of  a  patent,  is  not  one  between  the 
parties  to  the  stiit,  it  is  collateral  there- 
to, and  cannot  characterize  the  suit  as 
on  the  contract,  and  not  one  arising 
under  the  patent  laws,  and  therefore 
not  within  the  special  jurisdiction  of 
the  courts  of  the  United  States.  Ather- 
ton  Mach.  Co.  v.  Atwood-Morrison  Co. 
(1900)  102  Fed.  949,  4S  C.  0.  A.  72. 

Where  the  gravamen  of  an  action  is 
the  alleged  breach  of  a  contract  of  li- 
cense by  defendant,  and  the  parties  are 
citizens  of  the  same  state*  the  plain- 
tiff cannot  invoke  the  jurisdiction  of  a 
federal  court  by  joining  in* the  declara- 
tion a  minor  claim,  imperfectly  stated, 
for  infringement  of  a  patent.  Reliable 
Incubator  &  Brooder  Co.  v.  Stahl  (1901) 
105  Fed.  663,  44  C.  C.  A.  657. 

A  complaint  for  specific  performance 
of  an  oral  agreement  to  advance  money 
for  manufacturing  a  patented  article 
for  a  half  interest  in  the  profits,  to  set 
aside  as  fraudulent  an  assignment  of  an 
interest  in  a  patent,  and,  as  incidental 
and  supplemental  to  the  main  relief, 
praying  that  defendant  be  enjoined  from 
using  the  assignment,  or  claiming  any 
interest  in  the  patent,  or  interfering 
with  complainants'  absolute  ow^nership 
thereof,  no  infringement  or  apprehend- 
ed infringement  being  alleged,  does  not 
state  a  case  arising  under  the  patent 
law,  so  as  to  give  federal  courts  juris- 
diction, but  one  arising  under  contract. 
Kurtz  V.  Straus  (1901)  IOC  Fed.  414, 
45  C.  C.  A.  366. 

A  bill  in  a  federal  court  alleged  that 
complainants,  who  were  owners  of  cer- 
tain patents,  and  pending  applications 
for  patents,  assigned  the  same  in  trust 
to  one  of  the  defendants',  to  be  by  him 
assigned  to  defendant  telegraph  compa- 
ny in  exchange  for  shares  of  its  stock; 
that  its  codef endant  wrongfully  assigned 
the  patents  to  it;  that  it  refused  to  is- 
sue the  stock,  but  retained  the  assign- 
ments and  was  using  the  inventions. 
The  bin  prayed  that  the  assignments  be 
declared  inoperative,  and  for  a  recon- 
veyance of  the  patents,  and  also  for  an 
injunction  and  accounting  for  infringe- 
ment against  the  telegraph  company. 
That  company  in  its  answer  claimed 
owners-hip  of  the  patents  by  virtue  of 
the  assignments.  Held,  that  the  suit 
could  not  be  maintained  as  one  for  in- 
fringement, under  the  patent  laws,  un- 
til the  allege^  fraudulent  assignments 
had  been  set  aside  in  equity,  and  title 
to  the  patents,  either  legal  or  equita- 
ble, vested  in  complainants,  and  that,  it 
being  admitted  that  the  requisite  di- 
versity of  citizenship  did  not  exist  be- 
tween the  parties,  the  court  was  with- 
out jurisdiction  to  grant  such  relief. 
Harrington  v.  Atlantic  &  Pacific  Tele- 
graph Co.  (1911)  185  Fed.  493,  107  C. 
C.  A.  593,  reversing  decree  (C.  0. 1906) 
143  Fed.  829. 
A  federal  court  is  without  jurisdiction 
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of  a  suit  as  one  for  infringement  aris- 
ing under  the  patent  laws,  where  the 
bill  shows  that  defendant  entered  on  the 
use  of  the  invention  under  a  license  con- 
tract which  has  not  been  rescinded  nor 
abrogated  by  agreement  of  the  parties 
or  the  decree  of  a  court,  and  that  the 
real  question  involved  is  one  of  con- 
tract rights.  American  Graphophone 
Co.  V.  Victor  Talking  Mach.  Co.  (1911) 
188  Fed.  428,  110  C.  C.  A.  308,  aflSrm- 
ing  decree  (C.  C.  1911)  188  Fed  431. 

Where  the  owner  of  a  patent  grants 
an  exclusive  license  to  a  corporation  to 
make  and  sell  the  article  patented  dur- 
ing the  term  of  the  patent,  requiring 
sales  to  be  returned  monthly  and  li- 
cense fees  to  be  paid  monthly,  and  re- 
tains the  right  to  terminate  by  written 
notice  the  license,  on  failure  to  make 
returns  and  payments  for  three  consec- 
utive months,  after  due  service  of  no- 
tice of  the  termination  of  the  license 
for  failure  to  make  returns,  an  action 
for  infringement,  in  which  the  corpo- 
ration sets  up  in  its*  answer  that  the 
license  was  not  lawfully  terminated, 
and  that  it  had  not  sold  any  of  the  pat- 
ented articles,  and  was  not  making  and 
selling  them,  involves  a  question  of  in- 
fringement, and  is  cognizable  in  a  fed- 
eral court,  although  the  parties  are  cit- 
izens of  the  same  state.  Smith  v. 
Standard  I/aundry-Mach.  Co.  (C.  C. 
1882)  19  Fed.  825. 

If  an  infringement  cas*e  is  cognizable 
in  equity  at  the  time  the  bill  is  filed, 
the  mere  fact  that  the  patent  has  since 
expired  does  not  oust  the  jurisdiction 
of  the  court.  Dick  v.  Struthers  (C.  C. 
1885)  25  Fed.  103. 

The  federal  courts  have  jurisdiction 

of  a  suit  for  infringement  of  a  patent 

,  notwithstanding   that   a   license  is   set 

.  up  in  defense,  so  that  the  question  of  its 

existence  is  involved,  and  must  be  tried 

in  trying  the  question  of  infringement. 

Hammacher  v.  Wilson  (C.  C.  1886)  26 

Fed.  239    (appeal  dismissed  Wilson  v. 

Hammacher  [1892]  12  Sup.  Ct.  991, 145 

U.  S.  662,  36  L.  Ed.  853);   Everett  v. 

'  Haulenbeek  (C.  C.  1895)  68  Fed.  911. 

Where  the  parties  to  an  action  for  the 
infringement  of  a  patent  are  both  citi- 
zens of  the  same  state,  if  the  defendant 
admits  the  validity  of  the  patent,  and 
his  use  of  it,  and  the  only  question  is 
the  construction  of  a  contract  between 
them  as  to  the  use,  involving  wholly 
common-law  and  equity  principles,  the 
federal  courts  have  no  jurisdiction  of 
the  action,  and  the  plaintiff  must  resort 
to  the  state  court  for  his  remedy,  al- 
though the  state  court  has  previously 
ruled  that  it  had  no  jurisdiction,  and 
that  relief  must  be  sx>ught  in  the  federal 
court,  the  plaintiff  being  thus  left  with- 
out remedy.  McCarty  &  Hall  Trading 
Co.  V.  Glaenzer  (C.  C.  1887)  30  Fed. 
387. 

On  application  for  an  injunction  to 
prevent  defendant  from  assigning  a 
patent  for  a  certain  improvement  in 
machinery,  held  that,  if  complainant's 
case  were  founded  solely  on  some  con- 
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tract  with  defendant,  it  did  not  arise 
under  the  patent  laws,  and  the  federal 
court  would  have  no  jurisdiction.  If 
based  on  R.  S.  §  4899,  post,  §  9445, 
providing  that  the  purchaser  or  licensee 
of  a  patentable  device  before  the  in- 
ventor appties  for  a  patent  shall  not  be 
liable  for  infringement,  then  the  court, 
while  having  jurisdiction,  would  refuse 
the  application,  no  right  being  shown 
to  the  relief.  Brooklyn  Watch-Case  Co. 
V.  Leach  (C.  O.  1888)  35  Fed.  2. 

Plaintiif  alleged  infringement,  and  de- 
fendant set  up  a  right  to  manufacture 
and  sell  under  plaintiff's  patents,  under 
a  license  which  it  held  by  assignment 
from  the  ticensee.  Plaintiff  claimed  that 
the  license  was  unassignable,  and  that 
defendant  had  no  rights  thereunder. 
Held,  that  the  matters  to  be  determin- 
ed arose  out  of  and  depended  on  the 
patent  laws,  and  the  case  was  therefore 
one  of  federal  jurisdiction.  Walter  A. 
Wood  Harvester  Co.  v.  Minneapolis-Es- 
terly  Harvester  Co.  (O.  C.  1894)  61 
Fed.  256,  distinguishing  Hartell  v.  TUgh- 
man  (1878)  99  U.  S.  547,  25  L.  Ed.  357. 
To  carry  out  an  agreement  between 
complainants,  who  were  owners  of  cer- 
tain patents,  and  the  controlling  stock- 
holder in  defendant  corporation,  acting 
in  its  behalf  for  the  transfer  of  the  pat- 
ents to  the  corporation  in  exchange  for 
a  stated  amount  of  its  stock,  an  abso- 
lute assignment  of  the  patents  was 
made  to  such  stockholder,  but  accom- 
panied by  written  directions  that  they 
should  not  be  conveyed  to  the  corpora- 
tion until  it  delivered  to  him  the  stock, 
and  also  directions  for  the  distribution 
of  the  stock  by  him  between  complain- 
ants and  others,  for  whom  they  were 
trustees.  He  assented  to  the  arrange- 
ment, but  thereafter  conveyed  the  pat- 
ents to  the  corporation  ignoring  the 
conditions  which  were  never  performed. 
Held,  that  a  suit  for  Infringement  be- 
cause of  the  use  of  patented  devices 
was  one  arising  under  patent  laws, 
within  this  clause,  of  which  a  Circuit 
Court  was  thereby  given  jurisdiction, 
though  it  incidentally  sought  other  re- 
lief by  compelling  a  reconveyance  of 
the  patents.  Harrington  v.  Atlantic  & 
Pacific  Telegraph  Co.  (C.  C.  1906)  143 
Fed.  329,  decree  reversed  (1911)  185 
Fed.  493,  107  C.  C.  A.  593. 

An  action,  by  the  owner  of  a  judg- 
ment recovered  against  a  corporation 
for  infringement  of  a  patent,  to  charge 
directors  of  such  corporation  with  pay- 
ment of  the  judgment  on  the  ground 
that  they  were  joint  trespassers  with 
the  corporation,  is  not  within  the  juris- 
diction of  the  federal  court  as  one  aris- 
ing under  the  patent  laws.  H  C.  Cook 
Co.  V.  Beecher  (C.  a  1909)  172  Fed. 
166. 

A  snit  for  infringement  of  patents  is 
within  the  jurisdiction  of  a  District 
Court  of  the  United  States,  as  one  aris- 
ing  under  the  patent  laws,  although  the 
bill  alleges  a  license  to  the  defendant 
for  the  purpose  of  showing   acquies- 


cence in  the  patents,  where  it  also 
shows  that  the  license  has  expired,  and 
bases  no  right  of  action  thereon. 
Eauhe  v.  Jasti  (D.  C.  1912)  196  Fed.  54. 

14.  — —  Restraint  of  infringement— 

A  federal  court,  sitting  as  a  court  of 
equity,  has  a  fuU  concurrent  jurisdic- 
tion with  the  court  sitting  as  a  cdurt 
of  law  of  all  actions  for  the  infringe- 
ment of  a  patent  Perry  v.  Coming 
(C.  C.  1870)  Fed.  Cas.  No.  11.004. 

The  federal  court  in  one  state,  in  a 
snit  for  infringement  of  patents,  can- 
not restrain  plaintiff's  suing  in  other  ju- 
risdictions for  the  same  infringements. 
Bumford  Chemical  Works  v.  Hecker 
(C.  C.  1874)  Fed.  Cas.  No.  12,132. 

Prior  to  Act  Feb.  15,  1819,  the  cir- 
cuit courts  had  no  jurisdiction  of  a  bill 
to  restrain  the  infringement  of  a  pat- 
ent where  both  parties  were  citizens  of 
the  same  state.  Livingston  v.  Van  In- 
gen  (C.  C.  1811)  Fed.  Cas.  No.  8,420. 

A  federal  court  may  by  injunction  pro- 
tect the  right  of  the  patentee  or  his 
assignee  from  infringement,  irrespec- 
tive of  the  citizenship  of  the  parties. 
Brooks  V.  Stolley  (C.  O.  1845)  Fed. 
Cas.  No.  1,962. 

In  cases  of  infringement  of  patents, 
courts  of  equity  have  original  and  con- 
current jurisdiction,  and  they  may  de- 
termine plaintiff's  legal  rights  and  the 
infringement  of  defendant,  and  deter- 
mine damages  and  enjoin  a  continuance 
of  the  infringement.  Avery  v.  Wilson 
(C.  C.  1884)  20  Fed.  8S6,  859. 

A  bin  averring  the  infringement  of  a 
patent  by  a  corporation  and  its  assignee 
under  a  state  insolvent  law,  and  that 
such  assignee  is  about  to  distribute  the 
assets  among  creditors  without  regard 
to  rights  of  complainant,  and  praying 
for  injunction  and  account,  is  properly 
brought  in  the  United  States  court 
Gordon  v.  St  Paul  Harvester  Works 
(C.  C.  1885)  23  Fed.  147. 

Under  K.  S.  §  4921,  post,  f  9467,  pro- 
viding that  "the  several  courts  vested 
with  jurisdiction  of  cases  arising  under 
the  patent  laws  shall  have  power  to 
grant  injunctions,  according  to  the 
course  and  principles  of  courts  of  equi- 
ty, to  prevent  the  violation  of  any  right 
secured  by  patent,"  a  bill  will  lie  be- 
tween residents  of  the  same  state  to 
prevent  an  anticipated  infringement  of 
a  patent  Sherman  v.  Nutt  (C.  C.  1888) 
35  Fed.  149. 

15.  — —  Unfair    conipetitiond*--As    to 

ancillary  jurisdiction  see  notes  under 
subdivision  1,  ante,  this  section. 

A  complainant  in  a  federal  court  can- 
not join  with  a  cause  of  action  for  in- 
fringement of  a  patent  one  for  unfair 
competition  in  trade,  although  both  re- 
late to  the  same  subject-matter,  where 
there  is  no  allegation  of  diverse  citizen- 
ship to  give  the  court  jurisdiction  of  the 
second  cause.  C.  L.  King  &  Co.  v«  In- 
lander (C.  C.  1902)  133  Fed.  416;  Mecky 
V.  Grabowski  (C.  C.  1910)  177  Fed.  591. 

A  bill  to  restrain  the  infringement  of 
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a  patent^  which  thus  presents  a  federal 
question,  does  not  draw  within  the  ju- 
risdiction of  the  federal  court  a  fur- 
ther issue  as  to  unfair  competition 
growing  out  of  the  same  acts  of  de- 
fendant Cushman  v.  Atlantic  Foun- 
tain Pen  Co.  (C.  C.  1908)  164  Fed.  94. 

A  hHI,  alleging  infringement  of  a  pat- 
ent in  the  manufacture  and  sale  of  fil- 
ters and  unfair  competition  in  selling 
filters,  and  praying  for  an  injunction 
restraining  the  infringement  and  the 
unfair  competition,  is  demurrable,  on 
the  ground  that  the  court  has  no  juris- 
diction over  the  unfair  competition, 
where  the  parties  are  citizens  of  the 
same  state.  Johnston  v.  Brass  Goods 
Mfg.  Co.  (D.  C.  1912)  201  Fed.  368. 

Where,  in  a  suit  for  infringement,  the 
patents  in  suit  are  adjudged  void,  and 
the  parties  are  both  citizens  of  the  same 
state,  the  court  is  without  jurisdiction 
to  determine  a  cause  of  action  alleged 
for  unfair  competition.  Schiebel  Toy 
&  Novelty  Co.  v.  Clark  (1914)  217  Fed. 
760.  133  C.  C.  A.  490. 

Where  the  acts  of  defendant  alleged 
in  a  bUl  constituted  an  infringement  of 
complainant's  patent,  and  also  unfair 
competition  in  trade,  the  cause  of  ac- 
tion for  the  infringement  gives  a  fed- 
eral court  jurisdiction  of  the  suit  and 
to  grant  any  relief  to  which  complain- 
ant may  be  entitled  on  either  ground. 
Onondaga  Indian  Wigwam  Co.  v.  Ka- 
Noo-No  Indian  Mfg.  Co.  (C.  O.  1910) 
182  Fed.  832. 

In  a  suit  for  infringement  of  a  pat- 
ent, of  which  a  federal  court  has  juris- 
diction because  of  the  subject-matter, 
it  has  also  jurisdiction  to  grant  relief 
against  unfair  competition  by  imitating 
in  the  infringing  article  the  distinctive 
form  and  appearance  of  complainant's 
patented  article.  T.  B.  Woods  Sons  Co. 
V.  Valley  Iron  Works  (C.  O.  1909)  166 
Fed.  770. 

Where  Infringement  is  aggravated  by 
unfair  competition  by  making  the  in- 
fringing article  in  imitation  of  the  pat- 
ented device  in  form  and  appearance, 
damages  therefor  are  recoverable  in  a 
suit  for  the  infringement,  regardless  of 
the  citizenship  of  the  parties.  Lud- 
wigs  V.  Payson  Mfg.  Co.  (1913)  206 
Fed.  60,  124  C.  C.  A.  194. 

16.  — —  Jurisdiction  of  state  courts. 

— ^The  state  courts  have  jurisdiction  of 
a  bill  alleging  that  complainants  are  the 
owners  of  a  patented  device;  that  de- 
fendant owns  a  similar  patent,  and  has 
published,  and  is  about  to  publish,  a 
notice  that  complainants'  device  is  an 
infringement  of  defendant's  patent;  that 
such  publication  Is  false,  and  known  by 
defendant  to  be  false;  that  It  is  made 
maliciously,  and  with  intent  to  injure 
complainants*  business;  and  praying  an 
injunction  to  restrain  such  further  pub- 
lication. The  question  of  infringement 
is  not  the  sole,  nor  even  the  principal, 
issue  in  such  case.  Flint  v.  Hutchinson 
Smoke-Burner  Co.  (C.  0.  1889)  38  Fed. 
546. 
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State  courts  have  no  jurisdiction  of  a 
suit  to  enjoin  the  infringement  of  pat- 
ent rights;  but  if  the  rights  asserted 
are  contractual,  which  equity  or  com- 
mon-law courts  will  enforce,  that  a  pat- 
ent is  incidentally  involved  does  not 
oust  the  state  courts  of  jurisdiction. 
Wise  V.  Tube  Bending  Mach.  Co.  (1909) 
87  N.  B.  430,  194  N.  T.  272,  affirming 
judgment  (1907)  105  N.  Y.  S.  1150.  119 
App.  Div.  920. 

A  state  court  has  no  power  to  enjoin 
proceedings  in  a  court  of  the  United 
States,  especially  in  a  suit  at  law  for 
damages  for  the  infringement  of  a  pat- 
ent, so  expressly,  if  not  exclusively, 
confided  by  law  to  the  federal  courts. 
Kendall  v.  Wlnsor  (1860)  6  R.  I.  453. 

The  federal  courts  have  no  exclusive 
jurisdiction  of  an  action  for  breach  of 
contract  based  on  an  act  which  is  an 
infringement  of  a  patent,  and  such  ac- 
tion may  be  brought  in  the  state  courts. 
Manning  v.  Galland-Henning  Pneumatic 
Malting  Drum  Mfg.  Co.  (1910)  124  N. 
W.  291,  141  Wis.  199. 

17.  —  Allegations  in  pioadlngs.  — A 

suit  by  a  licensee  against  his  patentee 
and  a  third  person,  in  which  the  bill 
sets  up  title  under  the  license  and  al- 
leges the  validity  of  the  patent  and  in- 
fringement, is  a  case  arising  under  the 
patent  laws,  and  not  a  suit  on  a  con- 
tract, although  the  answer  raises  no  is- 
sue as  to  the  validity  of  the  patent  or 
as  to  the  infringement,  and  admits  the 
license,  but  denies  that  it  is  a  subsisting 
one,  and  pleads  abandonment,  forfei- 
ture, and  revocation.  Excelsior  Wood- 
en Pipe  Co.  V.  Pacific  Bridge  Co.  (1902) 
22  S.  Ct  681,  185  U.  S.  282,  46  L.  Ed. 
910,  99  O.  G.  2102,  reversing  decree 
(1901)  109  Fed.  497,  48  C.  C.  A.  349. 

A  bill  charging  that,  after  termina- 
tion of  a  contract  between  complain- 
ants and  defendants  for  the  sale  of  com- 
plainants' patented  devices,  defendants 
obtained  large  numbers  of  such  devices 
from  sources  to  complainants  unknown 
and  sold  the  same  within  the  district, 
without  right  or  authority,  alleged  an 
infringement  of  complainants'  patents 
after  the  termination  of  the  contract, 
and  was  sufficient  to  confer  federal  ju- 
risdiction, regardless  of  the  amount  in- 
volved. New  Jersey  Patent  Co.  v.  Mat- 
tin  (C.  C.  1909)  172  Fed.  760. 

A  bill  of  complaint  setting  forth  a 
cause  of  action  for  patent  infringe- 
ment, "further"  showing  adoption  by 
defendant  of  a  trade-name  deceptively 
similar  to  complainant's,  "further" 
showing  unfair  competition  in  trade,  re- 
sulting, among  other  things,  from  the 
location  of  defendant  in  complainant's 
former  place  of  business,  and  praying 
injunction  against  imitating  complain- 
ant's invention,  from  employing  such 
name,  and  from  unfairly  competing 
states  distinct  causes  of  action,  as  af- 
fecting the  court's  jurisdiction;  the  al- 
legations respecting  unfair  competition 
and  use  of  complainant's  trade-name 
not  being  mere  incidents  to  the  suit  for 
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infringement  National  Casket  Co.  v. 
New  York  &  Brooklyn  Casket  Co.  (C. 
C.  1911)  185  Fed.  533. 

18-  Partle8.^In      Kentucky,      a 

county  is  a  corporation,  and  an  action 
can  be  maintained  against  it  for  the  in- 
fringement of  a  patent  May  v.  Mercer 
County  (C.  C.  1887)  30  Fed.  246. 

The  federal  courts  will  entertain  ju- 
risdiction of  a  suit  to  restrain  the  in- 
fringement of  a  patent  by  a  receiver 
appointed  by  a  state  court,  without 
leave  of  the  state  court  to  sue  being 
first  obtained.  Hupfeld  v.  Automaton 
Piano  Co.  (C.  C.  1895)  66  Fed.  788. 

The  court  is  without  jurisdiction  of 
an  action  for  infringement  by  the  Unit- 
ed States.  Beach  v.  U.  S.  (1906)  41 
Ct  CI.  110. 

19.  Suits  under  copyright  iaws.— Irre- 
spective of  citizenship,  the  federal 
courts  have  jurisdiction  of  suits  to  en- 
force rights  under  the  copyright  stat- 
utes. Photo-Drama  Motion  Picture  Co. 
V.  Social  Uplift  Film  Corporation  (1915) 
220  Fed.  448,  affirming  order  (D.  C. 
1914)  213  Fed.  374. 

Where,  in  a  suit  for  infringement  of 
copyright,  the  parties  are  residents  of 
the  same  state,  and  plaintiff  fails  to 
make  out  bis  title  to  the  copyright,  the 
court  has  no  jurisdiction  to  restrain 
the  use  of  the  title  of  the  work  upon 
principles  relating  to  the  good  will  of 
trades.  Jollie  v.  Jaques  (C.  C.  1850) 
Fed.  Cas.  No.  7,437. 

Under  R.  S.  |  629,  subd.  9,  substan- 
tially re-enacted  herein,  the  federal 
courts  have  exclusive  jurisdiction.  Out- 
cault  V.  Lamar  (1909)  119  N.  Y.  S.  930, 
135  App.  Div.  110. 

20.  — —  Infrlngementi^A  suit,  the 
primary  object  of  which  is  to  enforce 
a  right  secured  by  the  copyright  laws 
which  is  being  infringed  by  defendant, 
is  a  suit  under  those  laws  and  within 
the  jurisdiction  of  the  federal  court, 
though  it  incidentally  draws  in  question 
the  validity  and  effect  of  the  contract 
through  which  complainant  derives  ti- 
tle. Wooster  v.  Crane  &  Co.  (1906) 
147  Fed.  515,  77  C.  C.  A.  211. 

After  a  federal  court  has  determined, 
in  an  action  for  infringement,  that  a 
copyright  is  invalid,  it  has  no  jurisdic- 
tion, as  between  parties  who  are  citi- 
zens of  the  same  state,  to  grant  relief 
on  other  grounds.  Larrowe-Loisette  v. 
O'Loughlin  (O.  C.  1898)  88  Fed.  896. 

Where  plaintiff  sues  to  enjoin  the  in- 
fringement of  an  alleged  copyright  by 
the  person  who  assigned  the  same  to 
him,  but  the  matter  was  not  subject  to 
copyright,  he  caxinot  claim  that  defend- 
ant, as  assignor,  was  estopped  from  al- 
le^g  that  the  federal  court  had  no  ju- 
risdiction because  the  copyright  which 
he  sold  did  not  cover  the  matter  in 
question,  and  where  there  is  no  requi- 
site diversity  of  citizenship  his  bill  will 
be  dismissed.  Royal  Sales  Co.  v.  6ay- 
nor  (C.  C.  1908)  164  Fed.  207. 

Where  the  jurisdiction  of  a  federal 


court  in  a  suit  depends  entirely  upon 
the  alleged  infringement  of  a  copyright, 
and  the  thing  so  alleged  to  be  infringed 
is  not  within  the  copyright  laws,  no 
estoppel  on  the  part  of  defendant  to 
deny  such  fact  can  confer  jurisdiction. 
Id. 

Vacation  of  an  attachment  in  a  fed- 
eral court  for  infringement  of  a  copy- 
right held  not  to  oust  federal  jurisdic- 
tion specially  conferred  by  this  clause. 
Dixon  V.  Corinne  Runkel  Stock  Co.  (D. 
C.  1914)  214  Fed.  418. 

The  United  States  courts  have  ex- 
clusive jurisdiction  of  actions  for  an 
infringement  of  a  copyright  Potter  v. 
McPherson  (N.  Y.  1880)  21  Hun,  559. 

2i.  -^-  Titie  to  and  rights  under 
oopyrlght.— Whether  the  owners  of  the 
copyright  in  a  book  can  have  relief  in 
a  court  of  equity  by  virtue  of  their 
rights,  independent  of  statutory  copy- 
right, in  view  of  .an  alleged  conditional 
sale,  is  a  question  which  the  federal 
courts  cannot  consider  in  a  suit  to  re- 
strain the  sale  of  the  book  at  retail  at 
less  than  the  fixed  price,  in  which  there 
is  no  claim  of  damages  in  the  jurisdic- 
tional sum,  and  no  diversity  of  citizen- 
ship. Scribner  v.  Straus  (1908)  28  S. 
Ct.  735,  210  U.  S.  352,  52  L.  Ed.  1094, 
afllrming  judgment  (1906)  147  Fed.  28, 
78  C.  C.  A.  122. 

Where  the  question  of  copyright  is 
merely  incidental  to  a  dispute  about  a 
contract  for  the  original  compo«!ition  of 
a  literary  work,  a  federal  court  will  not 
entertain  jurisdiction.  Ha  worth  v.  Ny- 
strom  (C.  C.  1879)  Fed.  Cas.  No. 
6,251. 

A  suit  which,  though  charging  in- 
fringement, and  praying  an  injunction 
and  account,  is  in  reality  merely  a  suit 
to  enforce  a  contract  between  author 
and  publisher,  is  not  a  case  arising  un- 
der the  copyright  laws,  so  as  to  be 
within  the  jurisdiction  of  the  federal 
courts.  SUver  v.  Holt  (C.  C.  1895)  84 
Fed.  809. 

A  bill  filed  in  the  state  court  alleged 
that  complainant  was  the  author  of  a 
certain  song;  that  the  song  and  ac- 
companying music  were  his  property; 
and  that  defendants,  without  his  knowl- 
edge, procured  a  copyright  thereon. 
The  bill  prayed  that  defendants  be  or- 
dered to  assign  the  copyright  to  com- 
plainant, "by  instrument  of  assignment 
such  as  is  provided  for  by  the  statute 
of  the  United  States,"  and  also  prayed 
an  injunction  to  restrain  defendants 
from  interfering  with  his  right  to  the 
use  of  the  song.  Held,  that  this  was 
not  a  suit  arising  under  the  copyright 
laws  of  the  United  States,  so  as  to  be 
within  the  jurisdiction  of  the  federal 
courts,  but  was  one  merely  involving 
the  title  to  the  copyright.  Hoyt  v. 
Bates  (C.  C.  1897)  81  Fed.  641. 

An  artist  conceived  a  series  of  car- 
toons entitled  "Buster,"  "Buster 
Brown,"  and  **Tige,"  dealing  with  the 
Adventures  of  a  small  boy  and  his  dog. 
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The  artist  assigned  the  right  to  print 
and  publish  the  cartoons,  and  copyright 
the  same  to  defendants'  assignor,  from 
which  defendants  procured  alleged 
rights  of  dramatization.  Held,  in  a 
suit  by  plaintiffs,  who  had  secured  the 
rights  of  dramatization  from  the  artist, 
for  unlawful  competition  in  the  use  of 
the  words  "Buster,"  "Buster  Brown," 
and  "Tige,*'  in  connection  with  their 
dramatization,  that  the  fact  that  plain- 
tiffs in  anticipation  of  defendants*  de- 
fense proved  as  a  part  of  their  main 
case  that  the  assignment  to  defendants 
did  not  cover  dramatization  rights  did 
not  show  that  plaintiffs'  case  was  based 
on  the  copyright  statutes  so  as  to  de- 
prive the  state  courts  of  jurisdiction. 
Outcault  V.  Lamar  (1909)  119  N.  Y.  S. 
930,  135  App.  Div.  110. 

A  state  court  has  jurisdiction  of  a 
suit  for  unlawful  competition,  unless  It 
appears  from  the  complaint  that  plain- 
tiff is  seeking  to  enforce  a  right  based 
on  the  copyright  laws  of  the  United 
States,  and,  if  this  does  not  appear,  the 
federal  courts  have  no  jurisdiction  of 
the  case  in  the  absence  of  diversity  of 
citizenship,  though  the  answer  presents 
a  defense  based  on  the  copyright  laws. 
Id. 

22.  — —  Allegations  In  pleadings.— Al- 
legations in  a  bill  that  complainant  is 
the  owner  of  a  statutory  copyright  and 
that  it  has  been  infringed  by  defend- 
ant are  sufficient  to  give  a  federal  Dis- 
trict Court  jurisdiction  of  the  suit. 
Photo  Drama  Motion  Picture  Oo.  v. 
Social  Uplift  Film  Corporation  (D.  0. 
1914)  213  Fed.  374. 

23.  Suits    under   trade-mark    laws^— 

Act  March  3,  1881,  c.  138,  conferring 
upon  the  United  States  courts  juris- 
diction over  suits  arising  from  the 
wrongful  use  of  a  trade-mark  used  in 
foreign  commerce,  does  not  impair  the 
jurisdiction  of  the  state  courts  over 
suits  for  the  infringement  of  trade- 
marks. In  re  Keasbey  &  Mattison  Co. 
(1895)  16  Sup.  Ct.  273,  274,  160  U.  S. 
221,  40  L.  Ed.  402. 

The  federal  courts  have  jurisdiction 
of  all  matters  arising  under  the  trade- 
mark statute,  even  though  both  parties 
be  citizens  of  the  same  state.  Ross- 
mann  v.  Gamier  (1914)  211  Fed.  401, 
128  C.  C.  A.  73. 

24.  —  Infringement  and  unfair 
oompetltlon.— The  fact  that  the  similar- 
ity between  goods  manufactured  by  de- 
fendants and  complainants  is  such  as  to 
show  an  intent  by  the  latter  to  deceive 
the  purchasing  public  is  not  ground  for 
the  assumption  by  the  federal  court  of 
jurisdiction  of  a  suit  to  restrain  de- 
fendants. Burt  V.  Smith  (1895)  71 
Fed.  161,  17  C.  O.  A.  573. 

In  an  action  to  restrain  defendants 
from  using  bottles  and  labels  in  imi- 
tation of  those  of  the  plaintiff,  where 
the  patent  for  the  design  of  such  bot- 
tles has  expired,  the  question  whether 
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defendants  are  using  the  same  in  good 
faith,  in  which  case  their  acts  would  be 
lawful,  or  for  the  purpose  of  mislead- 
ing the  public  to  believe  that  they  are 
selling  the  article  made  by  plaintiff,  in 
which  case  the  expiration  of  the  patent 
would  be  no  defense,  does  not  arise  un- 
der the  laws  of  the  United  States  so 
as  to  give  the  federal  courts  jurisdic- 
tion. Soci6t6  Anonyme  de  la  Distillerie 
de  la  liqueur  Benedictine  de  TAbbaye 
de  Fecamp  v.  Cook  (O.  O.  1889)  40 
Fed.  382. 

A^ill  may  be  maintained  in  the  fed- 
eral court  to  restrain  the  infringement 
of  a  common-law  trade-mark  where 
other  jurisdictional  facts  are  present. 
Capewell  Horse  Nail  Co.  v.  Mooney 
(1909)  172  Fed.  826,  97  0.  C.  A.  248, 
affirming  decree  (O.  C.  1909)  167  Fed. 
575. 

A  federal  court  has  no  jurisdiction  of 
a  suit  between  citizens  of  the  same 
state  for  unfair  competition  carried  on 
otherwise  than  by  the  infringement  of 
a  registered  trade-mark.  Sprigg  t. 
Fisher  (D.  C.  1915)  222  Fed.  964. 

Where  diverse  citizenship  exists  be- 
tween the  parties  and  the  requisite 
amount  is  involved  to  give  a  federal 
court  jurisdiction,  a  cause  of  action  for 
infringement  of  a  trade-mark  and  one 
for  unfair  competition  may  be  joined  in 
one  suit  Samson  Cordage  Works  v. 
Puritan  Cordage  MUls  (1914)  211  Fed. 
603,  128  O.  C.  A.  203. 

Jurisdiction  of  a  suit  between  citi- 
zens of  the  same  state  for  infringement 
of  trade-mark  and  unfair  competition 
held  not  to  be  retained;  no  Infringe- 
ment appearing.  Bernstein  v.  Danwiti 
(C.  O.  1911)  190  Fed.  604;  Sprigg  v. 
Fisher  (D.  O.  1915)  222  Fed.  964. 

The  right  to  an  injunction  against 
unfair  competition  in  trade  does  not 
rest  on  the  right  of  complainant  to  be 
protected  in  the  exclusive  use  of  a 
trade -mark,  but  upon  the  ground  of 
fraud;  and  the  federal  courts  have  no 
jurisdiction  of  a  suit  for  such  an  in- 
junction, even  with  respect  to  foreign 
commerce,  unless  by  reason  of  diver- 
sity of  citizenship  between  the  parties, 
or  at  least  its  jurisdiction  is  so  limited, 
and  the  act  of  March  3,  1881,  by  which, 
if  at  all,  it  is  conferred,  is  of  such 
doubtful  constitutionality  that  it  will 
not  be  exercised  in  a  suit  between  citi- 
zens of  the  same  state.  Blinois  Watch- 
Case  Co.  v.  Elgin  Nat.  Watch  Co. 
(1899)  94  Fed.  667,  35  C.  C.  A.  237, 
reversing  decree  Elgin  Nat  Watch  Co. 
v.  IlUnois  Watch-Case  Co.  (C.  C.  1898) 
89  Fed.  487. 

A  federal  court,  in  a  suit  to  enjoin 
infringement  of  a  trade-mark,  cannot 
enjoin  future  acts  amounting  to  unfair 
competition  only.  Ross  v.  H.  S.  G^er 
Co.  (C.  C.  1911)  188  Fed.  731. 

If  acts  constituting  infringement  of  a 
trade-mark  and  other  acts  constituting 
unfair  competition  in  trade  are  inde- 
pendent, though  relating  to  the  same 
article,  each  set  of  acts  ia  a  separate 
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cause  of  action,  of  the  former  of  which 
a  federal  coart  has  jarisdiction,  but  not 
of  the  latter,  both  parties  being  resi- 
dents of  the  same  state;  bnt,  where 
the  wrongful  acts  are  not  distinct,  un- 
fair competition  as  well  as  infringe- 
ment of  the  trade-mark  may  be  enjoin- 
ed in  the  same  suit  Ross  v.  H.  S. 
Geer  Co.  (O.  C.  1911)  188  Fed.  731. 

Where  a  trade -name  had  not  been 
registered,  as  required  by  Act  March 
8,  1881,  c  138,  21  Stat.  502,  federal 
jurisdiction  of  a  suit  for  unfair  compe- 
tition was  not  conferred  by  such  act, 
but  existed  only  under  the  rules  gov- 
erning ordinary  suits  at  law  or  in  eq- 
uity. A.  B.  Andrews  Co.  v.  Puncture 
Proof  Footwear  Co.  (O.  C.  1909)  168 
Fed.  762. 

Where  the  registration  of  a  valid 
trade -mark  is  void,  the  trade-mark  is 
not  thereby  nullified,  but  still  retains 
the  properties  of  a  common-law  trade- 
mark, and  for  its  infringement  suit 
may  be  brought  in  the  federal  court,  if 
the  requisite  diversity  of  citizenship  ex- 
ists and  the  requisite  judicial  amount 
is  involved.  Edison  v.  Thomas  A.  Edi- 
son, Jr.,  Chemical  Co.  (C.  C.  1904)  128 
Fed.'  1013. 

The  fact  that  a  corporation  has  been 
chartered  by  a  state  under  a  certain 
name,  which  it  selected,  does  not  afford 
it  immunity  from  a  suit  in  a  federal 
court  by  a  corporation  of  another  state 
to  enjoin  it  from  prosecuting  its  busi- 
ness under  such  name,  where  the  name 
was  deliberately  adopted  by  its  incor- 
porators in  imitation  of  complainant's 
for  the  fraudulent  purpose  of  deceiving 
the  public  and  appropriating  complain- 
ant's good  will  and  reputation.  The 
Peck  Brothers  &  Company  v.  Peck 
Bros.  Co.  (1902)  113  Fed.  291,  51  C. 
C.  A.  251,  62  L.  R.  A.  81,  writ  of 
certiorari  denied  Peck  Bros.  Co.  of  II- 
licois  V.  Peck  Bros.  &  Co.  of  Connecti- 
cut (1902)  23  S.  Ct  843, 187  U.  S.  643, 
47  L.  Ed.  346. 

The  federal  court  has  jurisdiction  to 
restrain  infringement  of  a  registered 
trade-mark,  though  the  parties  are 
both  residents  of  the  state.  Duwell  y. 
Bohmer  (O.  C.  1878)  Fed.  Cas.  No. 
4,213. 

Where  there  is  no  diversity  of  citi- 
zenship in  an  action  in  the  federal  court 
for  infringement  of  trade-mark  and  un- 
fsir  competition,  jurisdiction  can  only 
be  sustained  in  case  there  is  a  cause  of 
action  for  infringement  of  a  valid 
trade-mark.  Thaddeus  Davids  Co.  v. 
Davids  (O.  C.  1908)  165  Fed.  792,  de- 
cree reversed  (1910)  178  Fed.  801,  102 
C.  O.  A.  249. 

To  confer  jurisdiction  on  the  courts 
of  the  United  States  of  a  suit  for  the 
infringement  of  a  trade-mark  at  com- 
mon law,  or  for  unfair  trade,  there 
must  exist  diverse  citizenship  between 
the  parties.  Allen  B.  Wrisley  Co.  v. 
George  E.  Rouse  Soap  Co.  (1898)  90 
Fed.  5,  32  C.  C.  A.  496  (dismissing  ap- 
peal [C.  C.  1898]  87  Fed.  589);    lUi- 


nois  Watch-Case  Co.  v.  Elgin  Nat. 
Watch  Co.  (1899)  94  Fed.  667,  35  C. 
C.  A.  237  (reversing  decree  Elgin  Nat 
Watch  Co.  V.  Illinois  Watch-Oase  Co. 
[O.  O.  1898]  89  Fed.  487);  Planten  v. 
Gedney  (1915)  224  Fed.  382,  140  C. 
C.  A.  68  (reversing  decree  [D.  C.  1915] 
221  Fed.  281,  and  decree  amended  [C. 
C.  A.  1915]  228  Fed.  338);  National 
Casket  Co.  v.  New  York  &  Brooklyn 
Casket  Co.  (O.  C.  1911)  185  Fed.  533. 

A  federal  court  has  no  jurisdiction  of 
a  suit  for  the  infringement  of  a  trade- 
mark by  a  citizen  of  the  same  state  as 
the  complainant,  unless  such  infringe- 
ment consists  in  using  the  trade-mark 
by  the  defendant  upon  goods  intended 
to  be  transported  to  a  foreign  country, 
or  used  in  lawful  commercial  inter- 
course with  an  Indian  tribe.  Ryder  v. 
Holt  (1888)  128  U.  S.  525.  9  S.  Ct 
145,  32  Ia  Ed.  529;  Schumacher  v. 
Schwencke  (C.  C.  1886)  26  Fed.  818; 
Graveley  v.  Graveley  (C.  O.  1890)  42 
Fed.  265;  Prince's  Metallic  Paint  Co. 
V.  Prince  Mfg.  Co.  (C.  O.  1892)  53 
Fed.  493. 

Where  both  parties  to  a  suit  for  in- 
fringement of  a  registered  trade-mark 
and  for  unfair  competition  were  citi- 
zens of  the  same  state,  federal  juris- 
diction would  not  obtain,  in  the  absence 
of  provisions  in  the  bill  or  decree  con- 
fining the  relief  prayed  for  or  granted 
to  commerce  with  foreign  nations, 
among  the  several  states,  or  with  the 
Indian  tribes.  Bernstein  v.  Danwitz 
(C.  0.  1911)  190  Fed.  604. 

A  fraternal  beneficiary  society  incor- 
porated under  the  laws  of  a  state  may 
maintain  a  suit  in  equity  in  a  federal 
court  in  another  state  to  restrain  un- 
fair competition  by  citizens  of  the  lat- 
ter state  by  forming  a  like  corporation 
under  its  laws  having  a  name  so  similar 
to  complainants  as  to  deceive  its  mem- 
bers and  the  public.  Modern  Woodmen 
of  America  v.  Hatfield  (D.  C.  1912) 
199  Fed.  270. 

25.  — —  Allegations     In     pleadlngs^^ 

Diversity  of  citizenship  must  appear  on 
the  record.  Allen  B.  Wrisley  Co.  v. 
George  E.  Rouse  Soap  Co.  (1898)  90 
Fed.  5,  32  C.  C.  A.  496,  dismissing  ap- 
peal (C.  C.  1898)  87  Fed.  589. 

Rights  and  remedies  pertaining  to 
trade-marks  generally  exist  independ- 
ently of  the  federal  statute,  and,  where 
a  federal  court  acquires  jurisdiction  of 
a  suit  in  equity  for  the '  protection  of  a 
trade-mark  by  reason  of  diverse  citi- 
zenship, it  is  not  necessary  that  the 
bill  should  allege  that  the  parties,  or 
either  of  them,  are  engaged  in  foreign 
commerce,  or  commerce  with  Indian 
tribes,  as  is  required  by  the  act  of 
March  8,  1881,  to  give  jurisdiction 
where  the  parties  are  citizens  of  the 
same  state.  Hennessy  v.  Braun- 
schweiger  &  Co.  (C.  C.  1898)  89  Fed. 
664. 

A  federal  court  has  jurisdiction  of  a 
suit  between  citizens  of  different  states 
to  enjoin  infringement  of  a  trade-mark, 
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though  the  actual  value  of  the  trade- 
mark is  not  alleged,  and  it  is  not  aver- 
red that  it  will  be  destroyed  by  defend- 
ant's unlawful  use.  Griggs,  Cooper  & 
Co.  V.  Erie  Preserving  Co.  (O.  C.  1904) 
131  Fed.  359. 

Where  a  bill  for  unfair  competition 
in  the  use  of  a  trade-name  did  not  al- 
lege that  the  name  was  used  or  to  be 
used  on  goods  intended  to  be  trans- 
ported to  a  foreign  country  or  in  com- 
merce ^ith  Indian  Tribes,  the  federal 
court  did  not  acquire  jurisdiction.  A.  B. 
Andrews  Co.  v.  Puncture  Proof  Foot- 
wear Co.  (C.  C.  1909)  168  Fed.  762. 

In  a  suit  to  enjoin  an  infringement  of 
an  alleged  trade- marls,  complainant's 
bin  held  not  to  sufficiently  allege  the 
interstate  character  of  the  use  of  such 
registered  trade-mark,  so  as  to  confer 
federal  jurisdiction,  on  the  ground  that 
the  case  arose  under  the  laws  of  the 


United  States.  Louis  BergdoU  Brew- 
ing Co.  V.  Bergdoll  Brewing  Co.  (D.  G. 
1914)  218  Fed.  131. 

The  complaint  in  a  suit  for  trade- 
mark infringement  must  allege  infringe- 
ment of  a  proprietary  right  arising  out 
of  registration  and  facts  necessary  to 
confer  jurisdiction.     Id. 

Cited    without    definite    applioatioii, 

Cochrane  v.  Deener  (1876)  94  U.  S. 
780,  782,  24  L.  Ed.  139;  Parks  v.  Booth 
(1880)  102  U.  S.  96,  26  L.  Ed.  54; 
Walker  v.  Globe  Newspaper  Co.  (1905) 
140  Fed.  306,  72  C.  C.  A.  77,  2  I*  R. 
A.  (N.  S.)  913,  5  Ann.  Cas.  274  (re- 
versed [1908]  28  Sup.  Ct.  726,  210  U. 
S.  356,  52  L.  Ed.  1006) ;  Ck>ld8mith  v. 
American  Paper  Collar  Co.  (C.  0. 
1880)  2  Fed.  239,  240;  Butler  v.  Shaw 
(C.  C.  1884)  21  Fed.  321,  326;  Cali- 
fornia Artificial  Stone  Pa  v.  Ck>.  v.  Starr 
(C.  C.  1891)   48  Fed.  660. 


(8)  Of  suits  for  violation  of  interstate  commerce  laws. 

Eighth.  Of  all  suits  and  proceedings  arising  under  any  law  regu- 
lating commerce,  except  those  suits  and  proceedings  exclusive  juris- 
diction of  which  has  been  conferred  upon  the  Commerce  Court. 
Act  March  3,  1911,  c  231,  §  24,  par.  8,  36  Stat.  1092. 

Notes  of  Deoisloiu 


See  §  992  et  seq.,  and  notes  there- 
under. 

See,  also,  notes  under  subdivision  1, 
ante. 

interstate    commerce    in    general.— 

That  property  affected  by  a  judgment 
in  ejectment  rendered  by  a  state  court 
is  used  as  a  highway  for  interstate  com- 
merce and  as  a  national  mail  route  can- 
not be  urged  in  support  of  the  juris- 
diction of  a  federal  court  over  a  suit 
to  restrain  the  enforcement  of  the  judg- 
ment, which  Is  brought  by  a  party  not 
suing  or  authorized  to  sue  on  behalf  of 
the  public,  and  in  which  the  United 
States  or  the  attorney  general  is  not  a 
party  complainant.  Central  Trust  Co. 
V.  Grantham  (1897)  83  Fed.  540,  27  G. 
C.  A.  570. 

The  federal  courts  have  exclusive  ju- 
risdiction of  all  suits  arising  under  the 
Interstate  Commerce  Act  (Act  Feb.  4, 
1887,  post,  §  8563  et  seq.,  and  its 
amendments).  Northern  Pac.  Ry.  Co. 
V.  Pacific  Coast  Lumber  JMfrs/  Ass'n 
(1908)  165  Fed.  1,  91  C.  C.  A.  39;  Un- 
ion Pac.  R.  Co.  V.  Oregon  &  Washing- 
ton Lumber  Mfrs.'  Ass'n  (1908)  165 
Fed.  13,  91  C.  C.  A.  5L 

A  bill  by  an  express  company  to  re- 
strain a  messenger's  wife  from  suing 
a  railroad  company  for  her  husband's 
death  because  of  the  messenger's  con- 
tract to  save  the  express  company  and 
any  of  its  contracting  railroads  harm- 
less from  any  liability  resulting  from 
personal  injuries  to  him,  etc.,  did  not 
atate  a  case  arising  under  the  commerce 
clause,  or  under  the  fourteenth  amend- 
ment of  the  Constitution,  so  as  to  en- 
title complainant  to  sue  in  the  federal 
4tourts   on   that  ground.     Rountree   r. 
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Adams  Express  Co.  (1908)  165  Fed. 
152,  91  C.  C.  A.  186. 

A  national  court  has  full  jurisdiction 
to  entertain  a  suit  to  enjoin  state  of- 
ficers from  preventing  the  owner  of 
natural  gas  from  taking  it  out  of  the 
state  for  the  purpose  of  interstate  com- 
merce. Haskell  v.  Cowham  (1911)  187 
Fed.  403,  109  C.  C.  A.  235. 

Where  a  federal  court  has  acquired 
jurisdiction  of  a  suit  to  cancel  a  con- 
tract for  illegality,  as  in  violation  of 
the  Interstate  Commerce  Act,  it  also 
has  jurisdiction  to  determine  its  validi- 
ty under  the  law  of  the  state,  where  it 
affects  both  interstate  and  intrastate 
commerce.  Cleveland,  C,  C.  &  St  L. 
Ry.  Co.  V.  Hirsch  (1913)  204  Fed.  849, 
123  C.  C.  A.  145. 

Construction  of  a  rule  of  an  express 
company,  to  determine  whether  it  has 
received  excessive  charges,  held  not  ex- 
clusively within  the  jurisdiction  of  the 
Interstate  Commerce  Commission,  but 
the  District  Court  has  jurisdiction. 
Barrett  v.  Gimbel  Bros.  (1915)  226  Fed. 
623. 

Under  this  subdivision  and  subdivi- 
sion  1,  ante,  f  1010,  post,  and  Carmack 
Amendment  to  Interstate  Commerce 
Act,  action  against  initial  and  connect- 
ing carriers  for  nondelivery  of  Inter- 
state shipment  held  removable.  Ala- 
bama Great  Southern  Ry.  Co.  v.  Ameri- 
can Cotton  (Ml  Co.  (C.  C.  A.  1916)  229 
Fed.  11. 

Circuit  courts  have  jurisdiction  of  a 
bill  in  equity  to  restrain  violations  of 
the  interstate  commerce  law  to  the  ir- 
reparable injury  of  complainant,  be- 
cause of  the  subject-matter,  and  with- 
out regard  to  the  citizenship  of  the  par- 
ties.   Kentucky  &  L  Bridge  Co.  t.  Lou- 
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isTiUe  &  N.  R.  Go.  (G.  G.  1888)  37  Fed. 
567;  Toledo,  A.  A.  &  N.  M.  Ry.  Co,  v. 
Pennsylvania  Co.  (O.  G.  1893)  54  Fed. 
730,  19  L.  R.  A.  387,  appeal  dismissed 
Ez  parte  Lennon  (1893)  14  S.  Ct  123, 
160  U.  S.  393,  37  U  Ed.  1120. 

The  fact  that  a  lease  exempting  the 
lessor  from  liability  for  destraction  of 
the  buildings  on  the  leased  land  is  of  a 
railroad  company's  station  grounds, 
that  are  used  for  a  cold-storage  ware- 
house, does  not  render  the  question  of 
the  validity  of  the  exemption  one  af- 
fecting interstate  commerce,— a  matter 
of  federsl  controL  Hartford  Fire  Ins. 
Co,  V.  Chicago,  M.  &  St  P.  Ry.  Co.  (C. 
G.  18^)  62  Fed.  904,  judgment  affirm- 
ed (1895)  70  Fed.  201,  17  G.  O.  A.  62, 
30  L.  R.  A,  193. 

G?he  limitation  as  to  the  district  with- 
in which  suit  can  be  brought  in  a  Unit- 
ed States  circuit  court,  contained  in  the 
judiciary  acts  of  1887  and  1888,  does 
not  apply  to  suits  brought  under  sec- 
tions 8  and  9  of  the  interstate  com- 
merce act,  to  recover  damages  for  over- 
charging, but  such  suits  may  be  brought 
In  any  district  in  which  the  defendant 
can  be  found.  Van  Patten  v.  Chicago, 
M.  &  St  P.  R.  Go.  (C.  C.  1896)  74  Fed. 
981. 

The  jurisdiction  of  the  federal  courts 
to  enjoin  unreasonable  rates  of  com- 
mon carriers  is  a  right  given  under  the 
interstate  commerce  act,  with  its 
amendments.  Tift  v.  Southern  Ry.  Co. 
(C.  G.  1903)  123  Fed.  789. 

The  United  States  District  Court  has 
jurisdiction  of  an  action  by  a  telegraph 
company  to  restrain  the  enforcement  of 
a  tax  of  $1,(XX)  by  the  municipality,  on 
the  ground  that  it  is  a  tax  on  interstate 
commerce  and  is  discriminatory;  it  be- 
ing alleged  that  the  damage  to  the  com- 
plainant was  greatly  in  excess  of  $2,- 
(XX).  Postal  Telegraph-Cable  Co.  v. 
City  of  Mobile  (C.  C.  1909)- 179  Fed. 
955. 

Where  a  suit  brought  under  federal 
Employers'  Liability  Act  April  22,  1908, 
c.  149,  35  Stat  65,  involved  a  determi- 
nation of  the  meaning  of  the  phrase 
"person  employed  by  such  carrier  in  in- 
terstate commerce,"  federal  jurisdic- 
tion existed,  even  though  the  complaint 
should  be  dismissed  because  plaintiff 
was  not  a  person  so  employed.  Cola- 
Burdo  V.  Central  R.  R.  of  New  Jersey 
,  (G.  G.  1910)  180  Fed.  832.  judgment  af- 
firmed Central  R.  Co.  of  New  Jersey  v. 
Colasurdo  (1911)  192  Fed.  901,  113  0. 
C.  A,  379. 

Section  15  of  the  Interstate  commerce 
act,  as  amended  by  Act  June  29,  1906, 
§  4,  held  not  to  deprive  a  Circuit  Court 
of  jurisdiction  to  entertain  an  action 
by  a  shipper  under  section  9  of  the 
original  act  of  February  4, 1887.  Lang- 
don  V.  Pennsylvania  R.  Go.  (D.  G.  1912) 
194  Fed.  486. 

In  an  action  by  an  employ^  against  a 
railroad  engaged  in  interstate  com- 
merce, an  objection  to  the  jurisdiction 
of  the  federal  court  will  not  be  sus- 


tained. Kern  v.  Chicago,  M.  &  P.  S. 
Ry.  Co.  (D.  C.  1912)  201  Fed.  404. 

An  action  by  a  railroad  company 
against  a  shipper  to  recover  the  differ- 
ence between  the  freight  paid  on  an  in- 
terstate shipment  and  that  due  under 
the  published  schedules  is  within  the 
jurisdiction  of  a  federal  District  Court, 
regardless  of  the  citizenship,  of  the  par- 
ties or  the  amount  in  controversy,  un- 
der this  subdivision,  as  one  arising  un- 
der the  Interstate  Commerce  Act 
Atchison,  T.  &  S.  F.  Ry.  Go.  v.  Kin- 
kade  (D.  C.  1932)  203  Fed.  165. 

Under  this  subdivision  a  federal  Dis- 
trict Court  had  jurisdiction  of  a  suit  to 
recover  undercharges  on  interstate- 
freight  regardless  of  diversity  of  dti- 
senship.  Illinois  Cent  R.  Co.  v.  S.  Se- 
gari  &  Co.  (D.  C.  1913)  205  Fed.  998. 

Action  for  negligent  handling  of  in- 
terstate shipment,  penalty  for  failing  to 
stop  shipment  and  feed  cattle,  over- 
charge in  freight,  and  attorney's  fees, 
held  to  arise  under  the  Interstate  Com- 
merce Act  within  this  subdivision,  and 
hence  to  be  removable  to  the  United 
States  District  Court  under  section  28. 
Smith  V.  Atchison,  T.  &  S.  F.  Ry.  Go* 
(D.  G.  1913)  210  Fed.  988. 

Obstructions  and  nuisances  In  naviga- 
ble water8.^The  conformity  of  a  log 
boom  to  the  provisions  of  a  state  stat- 
ute, so  as  to  exempt  it  from  prohibi- 
tion under  section  10  of  the  river  and 
harbor  act  of  1890,  is  not  a  question 
for  the  state,  courts  alone,  but  must  be 
decided  by  a  federal  court,  when  suit  is 
brought  for  an  injunction  against  the 
boom  as  an  obstruction  to  navigation 
prohibited  by  the  federal  law.  U.  S.  v. 
Bellingham  Bay  Boom  Go.  (1900)  20 
Sup.  Ct  343,  345.  176  U.  S.  211,  44  L. 
Ed.  437,  reversing  decree  (1897)  81 
Fed.  658,  26  G.  G.  A.  547. 

That  a  log  boom  constructed  under 
authority  of  a  state  statute  on  a  river 
lying  wholly  within  the  state  may  not 
conform  to  the  regulations  prescribed 
by  the  state  statute  does  not  make  it 
an  unlawful  structure,  so  as  to  be  cog- 
nizable in  the  federal  courts,  under  Act 
Sept  19,  1890  (26  Stat  426).  The 
question  whether  it  does  comply  with 
the  provisions  of  the  state  statute  is  a 
state,  and  not  a  federal,  question.  U» 
S.  V.  Bellingham  Bay  Boom  Go.  (1897) 
81  Fed.  658,  26  G.  C.  A.  547,  affirming 
judgment  (G.  C.  1896)  72  Fed.  585, 
judgment  reversed  (1900)  20  Sup.  Ct 
343,  176  U.  S.  211,  44  L.  Ed.  437. 

To  bring  obstructions  and  nuisances 
in  navigable  waters  lying  within  a  state 
within  the  cognizance  of  the  federal 
courts,  there  must  be  some  statute  of 
the  United  States  directly  applicable  to 
such  streams.    Id. 

Where  a  river  within  a  state  was 
navigable  for  some  distance  from  its 
mouth,  and  was  actually  navigated  by 
small  steamboats  and  river  craft  for  the 
purpose  of  carrying  up  groceries,  sup- 
plies, clothing,  loggers'  tools,  etc.,  to 
the  head  of  navigation,  and  returning 
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with  farmers'  products,  a  bill  was  main* 
tainable  in  the  federal  courts  to  re- 
strain a  boom  company  from  maintain- 
ing a  boom  in  the  river  in  such  a  man- 
ner as  to  be  an  obstruction  to  naviga- 
tion, though  the  river  was  chiefly  valu- 
able for  floating  logs,  and  there  was  no 
proof  of  actual  carriage  of  goods  on  the 
river  in  interstate  commerce.  U.  S.  v. 
Wishkah  Boom  Co.,  (1905)  136  Fed.  42, 
68  G.  0.  A.  592,  appeal  dismissed  Wish- 
kah Boom  Co.  V.  U.  S.  (1906)  26  Sup. 
Ct  765,  202  U.  S.  613,  50  L.  Ed.  1171. 

"When  congress  has  declared  a  navi- 
gable river  to  be  a  common  highway, 
the  state  cannot  authorize  an  obstruc- 
tion therein,  and  anything  which  ma- 
terially interferes  with  or  limits  the 
navigability  thereof,  considering  the  use 
which  it  is  or  may  be  subject  to,  is  an 
obstruction  and  a  violation  of  such  act 
of  congress,  over  which  the  United 
States  circuit  court  had  jurisdiction,  un- 
der the  judiciary  act  of  1875  (18  Stat 
470),  to  prevent  or  abate  by  injunction. 
Hatch  V.  Wallamet  Bridge  Ck).  (C.  O. 
1881)  6  Fed.  780. 

Under  the  ruling  in  Cardwell  v.  Amer- 
ican Bridge  Co.  (1885)  113  U.  S.  205,  5 
S.  Ct.  423,  28  L.  Ed.  959,  the  provision 
in  Act  Feb.  14,  1859  (11  Stat  383), 
admitting  Oregon  into  the  Union,  which 
declares  that  "the  navigable  waters  of 
said  state  shall  be  common  highways, 
and  forever  free,  as  well  to  the  inhabit- 
ants of  said  state  as  to  all  other  citi- 
zens of  the  United  States,  without  any 
tax,  duty,  impost,  or  toll  therefor,"  does 
not  prevent  the  state  from  authorizing 
the  erection  of  a  bridge  across  the  Wal- 
lamet river,  at  Portland,  however  much 
it  may  Impede  and  obstruct  the  navi- 
gation thereof,  nor  has  the  United 
States  circuit  court  any  jurisdiction  of 
a  suit  to  enjoin  the  same.    Scheurer  t. 


Columbia  Street  Bridge  Co.  (C.  a  1888) 
27  Fed.  172. 

The  federal  courts  have  jurisdiction 
of  an  action  by  a  steamboat  company 
to  recover  damages  of  a  railroad  com- 
pany for  obstructing  a  navigable  river 
of  the  United  States  by  building  a 
bridge  across  it,  regardless  of  the  citi- 
zenship of  the  parties.  Sunflower  Biv- 
er-Packet  Co.  v.  Georgia  Pac.  R.  Co. 
(C.  C.  1889)  39  Fed.  229. 

By  24  Stat  326,  appropriations  were 
made  for  the  improvement  of  certain 
rivers  in  California,  with  a  provision 
that  part  of  such  appropriation  should 
not  be  used  until  certain  hydraulic  min- 
ing, hurtful  to  navigation,  had  ceased 
on  such  rivers,  and  the  secretary  of 
war  was  authorized  to  institute  legal 
proceedings  to  prevent  the  continuance 
of  such  mining.  Held,  that  this  legis- 
lation was  a  sufficient  assumption  of  na- 
tional jurisdiction  over  the  waters  in 
question  to  confer  on  the  federal  courts 
jurisdiction  of  a  suit  by  the  United 
States  to  enjoin  the  deposit  of  mining 
debris  injurious  to  navigation.  U.  S.  v. 
North  Bloomfield  Gravel  Mln.  Co.  ((3. 
C.  1892)  53  Fed.  625. 

Where  a  private  canal  constructed 
and  used  as  a  cut-off  to  take  the  place 
commercially  of  the  tortuous  channel  of 
a  navigable  stream  has  been  abandon- 
ed, and  its  uses  for  such  purpose  en- 
tirely destroyed  by  the  owner  of  the 
rights  therein,  the  rights  of  the  public 
revert  to  the  original  channel  of  the 
stream,  and  under  Act  March  3,  1899, 
c  426,  30  SUt  1151,  the  United  States 
may  maintain  a  suit  to  enjoin  the  ob- 
struction of  such  channel  by  a  bridge. 
U.  S.  V.  President,  etc,  of  Jamaica  & 
R.  Turnpike  Roads  (C.  C.  1910)  183 
Fed.  598,  decree  reversed  (1913)  204 
Fed.  759,  123  a  C.  A.  12a 


(9)  Of  penalties  and  forfeitures. 

Ninth.  Of  all  suits  and  proceedings  for  the  enforcement  of  pen- 
alties and  forfeitures  incurred  under  any  law  of  the  United  States. 

R.  S.  §  563.  pars.  3,  6,  §  629,  par.  5.    Act  March  8,  1911,  c  231,  |  24,  par.  9, 
36  Stat  1092. 

Hotes  of  Deeisioiu 


See  notes  under  §  1027,  post 
See,  also,  notes  under  subdivisions  1 
and  3,  ante. 

Repeal  of  former  statutsw-^here  is 
no  conflict  between  Act  March  3,  1875, 
§  1,  c.  137  (18  Stat  470),  and  Act  Sept 
24.  1789,  I  9,  c  20  (1  Stat  76),  which 
conferred  exclusive  jurisdiction  upon 
the  district  courts  of  eruits  for  penalties 
and  forfeitures  incurred  under  the  laws 
of  the  United  States,  and  the  latter, 
except  as  modified  by  statutes  confer- 
ring jurisdiction  upon  the  circuit  courts 
in  special  cases,  still  remains  in  force. 
U.  S.  V.  Mooney  (1885)  6  S.  Ct  304, 
116  U.  S.  104,  29  L.  Ed.  550,  affirming 
judgment  (C.  C.  1882)  11  F.  476. 

The  judiciary  act  of  1789,  giving  ex- 
clusive original  cognizance  to  the  dis- 
trict courts  in  cases  of  penalties  incur* 
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red  under  the  federal  laws,  was  pro 
tanto  repealed  by  Act  Aug.  2,  1813, 
giving  the  state  courts  jurisdiction  in 
certain  cases.  Stearns  v.  U.  S.  (C.  C 
1835)  Fed.  Cas.  No.  13,341. 

Penalties  in  general.— See,  also,  notes 
under  subdivision  16,  post 

There  was*  no  conflict  between  Act 
March  3,  1875,  S  1,  c  137  (18  Stat 
470),  and  Act  Sept  24,  1789,  f  9,  c 
20  (1  Stat.  76),  which  conferred  ex- 
clusive jurisdiction  upon  the  district 
courts  of  suits  for  penalties  and  forfei- 
tures incurred  under  the  laws  of  the 
United  States,  and  the  latter,  except  as 
modified  by  statutes  conferring  juris- 
diction upon  the  circuit  courts  in  spe- 
cial cases,  stUl  remained  In  force.  U. 
S.  V.  Mooney  (1885)  116  U.  a  104,  6 
Sup.  Ct  804,  29  U  Ed.  55a 
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Act  1788,  §  9  (R.  S.  f  563,  and  sec- 
tion 711,  post,  f  1233),  gave  the  United 
States  district  courts  exclusive  juris- 
diction of  all  suits  for  penalties  and  for- 
feitures incurred  under  the  laws*  of  the 
United  States.  The  national  banking 
act  of  June  3,  1864,  as  amended  Feb. 
18.  1875  (R.  S.  f§  5197,  5198,  post,  §S 
9758,  9759),  authorized  national  banks 
to  sue  and  be  sued  in  any  court  as  fully 
as  natural  persons  and  provided  that 
suits  against  them  might  be  brought  in 
the  United  States  courts*,  in  the  dis- 
trict, or  "in  any  state,  county,  or  mu- 
nicipal court  in  the  county  or  city  in 
which  said  association  is  located,  having 
jurisdiction  in  similar  cases."  Held, 
that  the  latter  act  modified  the  former 
in  respect  to  jurisdiction  of  actions 
against  national  banks  for  penaltieer, 
and  gave  concurrent  jurisdiction  to  the 
state  courts.  First  Nat.  Bank  v.  Mor- 
gan (1889)  10  Sup.  Ct.  37,  132  U.  S. 
141.  33  L.  Ed.  282. 

The  "further  sum,"  equal  to  2  per 
cent,  of  the  appraised  value  of  imported 
merchandise  for  each  1  per  cent  that 
^uch  appraised  value  exceeds  the  value 
declared  in  the  entry,  which,  under  Cus- 
toms Administrative  Act  June  10,  1890, 
§  7,  26  Stat.  131,  c.  407,  may  be  col- 
lected from  an  importer  for  under- 
valuation **in  addition  to  the  duties*  im- 
posed by  law,"  is  a  penalty,  and  ex- 
clusive jurisdiction  of  a  suit  to  recover 
such  sum  is  therefore,  by  R.  S.  §  563, 
vested  in  the  District  Courts  of  the 
United  States.  Helwig  v.  U.  S.  (1903) 
23  Sup.  Ct.  427,  432,  188  U.  S.  605,  47 
L.  Ed.  614. 

The  district  courts  have  exclusive 
original  jurisdiction  of  all  suits  for 
penalties  and  forfeitures.  The  Cassius 
(C.  C.  1796)  Fed.  Cas.  No.  7,743,  2 
Dall.  365,  368,  1  L.  Ed.  418. 

The  circuit  court  could  not  take  orig- 
inal cognizance  of  a  suit  for  a  penalty 
incurred  by  an  offense  against  the  laws 
of  the  United  States.  If  the  offense  was 
committed  within  the  state,  it  must  be 
tried  in  such  state.  Evans  v.  Bollen 
(C.  C.  1800)  Fed.  Cas.  No.  4,554,  4 
Dall.  342,  344,  1  L.  Ed.  859. 

The  district  courts  have  exclusive  ju- 
risdiction of  actions  for  penalties  and 
forfeitures  under  the  Customs  Laws, 
and  the  Act  of  March  3,  1875,  §  1,  giv- 
ing the  circuit  court  original  cognizance 
with  the  courts  of  the  several  states 
of  ail  suits  of  a  civil  nature  at  com- 
mon law  or  in  equity,  where  the  matter 
in  dispute  exceeds  $5CK),  and  arising 
under  the  Constitution  and  laws  of  the 
United  States  or  treaties,  does  not  con- 
fer jurisdiction  in  such  cases  on  the 
circuit  courts.  U.  S.  v.  Mooney  (C.  C. 
1882)  11  Fed.  476,  affirmed  (1885)  6 
Sup.  Ct  304,  116  U.  S.  104,  29  L.  Ed. 
550. 

The  general  words  of  the  act  of  1875 
did  not  give  the  circuit  court  jurisdiction 
of  suits  for  penalties  and  forfeitures, 
of  which  the  district  court  before  had 
exclusive  jurisdiction.  Smith  v.  Sargent 
Mfg.  Co.  (C.  C.  1895)  67  Fed.  801. 
1  U.S.CoMP.'16-51 


The  district  court  has  jurisdiction  of 
the  subject-matter  of  an  action  for  the 
penalty  imposed  under  the  civil  rights 
act  of  March  1,  1875.  Cooper  v.  New 
Haven  Steam  Boat  Co.  (D.  C.  1883)  18 
Fed.  588,  589. 

An  action  for  the  penalty  prescribed 
by  R.  S.  §  4449,  post  §  8211,  for  a  faU- 
ure  to  comply  with  any  of  the  provisions 
of  title  52  of  the  Revised  Statutes  in 
navigating  a  steam  vessel,  is  within  the 
jurisdiction  of  the  district  court  The 
Idaho  (D.  C.  1886)  29  Fed.  187,  189. 

The  jurisdiction  of  district  courts 
over  suits  for  penalties  and  forfeitures, 
and  in  regard  to  the  rights*  of  informers 
and  seizing-officers  and  persons  entitled 
to  share  in  the  distribution,  examined 
and  stated.  Bradley  v.  U.  S.  (1876)  12 
Ct  CI.  578. 

Importation   of  contract   labor.— The 

provision  in  the  contract  labor  law  of 
1885  (23  Stat  332,  §  3)  that  the 
penalty  of  $1,000  "may  be  sued  for 
*  ♦  •  as  debts  of  like  amount  are 
now  recovered  in  the  circuit  courts  of 
the  United  States"  referred  to  the  form 
of  action,  and  not  the  forum,  and  the 
district  court  had  jurisdiction,  as*  in 
suits  for  other  penalties.  Lees  v.  U. 
S.  (1893)  150  U.  S.  476,  14  Sup.  Ct 
163,  37  L.  Ed.  1150. 

Act  Feb.  26,  1885,  prohibiting  the  im- 
portation of  contract  labor,  provided 
(section  3)  that,  for  every  violation  of 
its  provisions,  the  offender  shall  forfeit 
for  every  such  offense  the  sum  of  $1,- 
000,  which  may  be  recovered  by  the 
United  States  in  a  circuit  court  25 
Stat  434,  conferred  on  the  circuit  courts* 
jurisdiction  of  all  civil  suits  at  common 
law  or  in  equity  where  the  amount  in 
controversy  exceeds  $2,0()0.  Held,  that 
an  action  for  the  penalty  under  the  for- 
mer act,  being  criminal  in  its  nature, 
was  within  the  jurisdiction  of  the  cir- 
cuit court.  U.  S.  V.  Mexican  Nat  Ry. 
Co.  (C.  C.  1889)  40  Fed.  769. 

The  jurisdiction  granted  by  this  sec- 
tion is  not  limited  by  Act  Feb.  26,  1888, 
c.  16,  §  3,  that  the  penalty  for  the  im- 
portation of  alien  contract  laborers  may 
be  recovered  as  debts  of  like  amount 
are  recovered  in  the  circuit  court  of  the 
United  States*,  but  such  penalty  may  be 
recovered  in  the  district  court.  Lees 
V.  U.  S.  (1893)  14  Sup.  Ct  163,  164, 
150  U.  S.  476,  37  L.  Ed.  1150. 

Act  Feb.  26,  1885,  prescribing  a 
penalty  of  $1,0(X)  for  importing  foreign- 
ers under  contract  to  perform  labor, 
and  providing  that  the  penalty  may  be 
sued  for  and  recovered  "as  debts  of  like 
amount  are  now  recovered  in  the  cir- 
cuit courts,"  does  not  give  the  circuit 
courts  exdusive  jurisdiction  of  such 
suits.  The  district  courts  have  con- 
current jurisdiction  under  R.  S.  §  563, 
which  gives  them  jurisdiction  of  "all 
suits  for  penalties  and  forfeitures  in- 
curred under  any  law  of  the  United 
States."  U.  S.  v.  Whitcomb  MetalUc 
Bedstead  Co.  (D.  C.  1891)  45  Fed.  89. 

Such  jurisdiction  is  not  taken   from 
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tfie  district  courts  by  Act  Aug.  13,  1888, 
providing  that  the  circuit  courts*  shall 
have  original  cognizance  of  "all  suits  of 
a  civil  nature,"  where  the  amount  in- 
volved exceeds  $2,000;  since  a  suit  to 
recover  the  penalty  under  the  act  of 
Feb.  26,  1885,  is  of  a  penal  and  quasi 
criminal  nature.  U.  S.  v.  Whitcomb 
Metallic  Bedstead  Go.  (D.  0.  1891)  45 
Fed.  89. 

A  suit  under  Act  Feb..  26,  1885,  to  re- 
cover penalties  for  importing  foreigners 
under  contract  to  perform  labor,  may 
be  maintained  regardless  of  the  amount 
U.  S.  V.  Whitcomb  Metallic  Bedstead  Co. 
(D.  C.  1891)  45  Fed.  89. 

Under  R.  S.  §  56a,  subd.  8,  embodied 
herein,  giving  dibtrict  courts  of  the 
United  States  jurisdiction  "of  aU  suits 
for  penalties  and  forfeitures  incurred 
under  any  lavir  of  the  United  States," 
such  court  has  jurisdiction  of  a  suit  to 
recover  the  penalty  imposed  by  Act 
Feb.  26,  1885,  c.  164.  f  3,  23  Stat  333, 
for  importing  a  foreign  laborer  under 
contract  Rosenberg  v.  Union  Iron 
Works  (D.  C.  1901)  109  Fed.  844,  845. 

ForfeitureSw^See  note  ante. 

A  seizure  of  corporate  stocks  held 
sufficient  to  give  the  court  jurisdiction 
to  condemn  them  as  forfeited  under  the 
confiscation  acts.  Page  v.  U.  S.  (1870) 
11  Wall.  268,  294,  20  L.  Ed.  135. 

Seizure  of  land  held  sufficient  to  give 
the  court  jurisdiction  to  condemn  it  as 
forfeited.  Tyler  v.  Defrees  (1870)  11 
Wall.  331,  345,  20  L.  Ed.  161. 

An  order  of  the*  president  for  the 
seizure,  under  Confiscation  Act  July  17, 
1862,  of  the  property  of  persons  en- 
gaged in  armed  rebellion  against  the 
United  States,  or  in  aiding  and  abet- 
ting the  same,  is  a  prerequisite  to  the 


exercise  by  a  United  States  district 
court  of  its  jurisdiction  to  adjudge  the 
forfeiture,  and  decree  the  condemnatloiL, 
of  such  property.  U.  S.  v.  Winchester 
(1878)  99  U.  S.  372,  25  lu  Ed.  479. 

The  circuit  courts  had  no  original  ju- 
risdiction of  a  proceeding  for  the  for- 
feiture of  a  vessel  for  an  offense.  Ket- 
land  V.  The  Cassius  (0.  C.  1790)  Fed. 
Gas.  No.  7,743. 

The  exclusive  jurisdiction  to  deter- 
mine whether  property  which  has  been 
seized  by  customs  officers  has  become 
forfeited  to  the  United  States,  under  the 
revenue  laws;  is  vested  in  the  federal 
courts,  and  is  to  be  exercised  by  pro- 
ceedings in  rem;  and  it  depends  upon 
the  final  decree  of  such  courts  whether 
the  seizure  is  to  be  deemed  rightful  or 
tortious.  McGuire  v.  Winslow  (C.  C. 
1886)  26  Fed.  304. 

To  give  the  court  jurisdiction  to  ad- 
judicate upon  a  cause  of  forfeiture,  the 
property  must  have  been  s'eized  by  pro- 
cess within  its  territorial  jurisdiction, 
or  brought  within  its  limits,  where  the 
seizure  is  upon  the  high  seas.  The 
Washington  (D.  C.  1855)  Fed.  Gas. 
Na  17,222. 

The  District  Gourt  of  the  United 
States'  was  without  jurisdiction  in  a 
confiscation  proceeding,  where  the  rec- 
ord fails  to  show  any  seizure  of  the 
property  under  executive  order  before 
the  filing  of  the  information,  as  the  ex- 
ecutive seizure  is  the  foundation  of  aU 
subsequent  proceedings  under  the  con- 
fiscation act  Henry  v.  Garson  (1884) 
96  Ind.  412. 

Cited    without    definite     applicatioB, 

Stem  V.  Jerome  H.  Remick  &,  Go.  (G. 
G.  1908)  164  Fed.  781,  writ  of  error 
dismissed  (1909)  30  Sup.  Gt  404,  215 
U.  S.  585,  54  L.  Ed.  338. 


(1()^  Of  suits  on  debentures. 

Tenth.  Of  all  suits  by  the  assignee  of  any  debenture  for  drawback 
of  duties,  issued  under  any  law  for  the  collection  of  duties,  against 
the  person  to  whom  such  debenture  was  originally  granted,  or  against 
any  indorser  thereof,  to  recover  the  amount  of  such  debenture. 

R.  S.  S  563,  par.  10,  f  629,  par.  8.    Act  March  3,  1911,  c.  231,  |  24,  par.  10. 
36  Stat  1092, 

N«tes  of  Decisions 


embodied  herein).  Gitizens*  Savings  & 
Trust  Go.  V.  Illinois  Cent  R.  Go.  (1907) 
27  Sup.  Gt  425.  427.  205  U.  S.  46,  51 
L.  Ed.  703. 


Repeal  of  former  statute.— The  re- 
pealing clause  of  the  Judiciary  Act  of 
1887-88  (24  Stat  552,  c  373;  25  Stat 
433,  c.  866),  did  not  reach  the  act  of 
March  3,  1875,  §  8  (R.  S.  f  629,  subd. 

(11)  Of  suits  for  injuries  on  account  of  acts  done  under  laws  of  the 
United  States. 
Eleventh.  Of  all  suits  brought  by  any  person  to  recover  damages 
for  any  injury  to  his  person  or  property  on  account  of  any  act  done 
by  him,  under  any  law  of  the  United  States,  for  the  protection  or 
collection  of  any  of  the  revenues  thereof,  or  to  enforce  the  right  of 
citizens  of  the  United  States  to  vote  in  the  several  States. 

R.  S.  §  629,  par.  12.    Act  March  3,  1911,  c.  231.  §  24,  par.  Ill,  36  Stot  1092. 

Kotos  of  Dooisions 

Repeal  of  former  statute^— The  juris-      act  of  August  13,  1888,  did  not  repeal 


dictional  act  of  1875  or  the  subsequent 
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5),    giving    jurisdiction   to   the    circuit  jects.     Dawnes  v.   Bidwell    (1901)    21 

courts  or  suits  against  revenue  officers,  Sup.  Ct.  770,  772,  182  U.  S.  244,  45 

on  account  of  any  act  done  under  color  L.  Ed.  1088. 
of  their  office,  or  of  any  revenue  law, 

or  on  account  of  any  right,  titie  or  au-  Collection  of  revenue^An  action  wiU 
thority  claimed  by  such  officer  or  other  He  in  the  circuit  court  of  the  United 
per&x>n,  under  any  such  law,  as  they  States  on  the  bond  of  a  deputy  col- 
were  not  intended  to  interfere  with  lector  of  internal  revenue,  for  embez- 
prior  statutes  conferring  jurisdiction  zlement  of  taxes  collected  by  him.  Act 
upon  the  circuit  or  district  courts  in  July  13,  1866,  §  67.  Crawford  v.  John- 
special  cases  and  over  particular  sub-  son  (C.  O.  1868)  Fed.  Casr.  No.  3,369. 

(12^  Of  suits  concerning  civil  rights. 

Twelfth.  Of  all  suits  authorized  by  law  to  be  brought  by  any 
person  for  the  recovery  of  damages  on  account  of  any  injury  to  his 
person  or  property,  or  of  the  deprivation  of  any  right  or  privilege  of 
a  citizen  of  the  United  States,  by  any  act  done  in  furtherance  of  any 
conspiracy  mentioned  in  section  nineteen  hundred  and  eighty.  Revised 
Statutes. 

R.  S.  §  563,  par.  11,  |  629,  par.  17.  Act  March  3,  1911,  c.  231,  §  24,  par. 
12,  36  Stat  1092. 

Notes  of  Docisioiui 

When  persons  oan  be  held  to  answer  and  where  a  petition  claims  damages 
for  conspiracy  In  federal  courts^— Be-  for  an  alleged  conspiracy  to  disbar 
fore  persons  can  be  held  to  answer  in  plaintiff  from  practicing  law  in  the 
the  federal  coarts  for  conspiracy,  they  state  courts  becaase  he  has  filed  a  bill 
must  be  charged  with  conspiring  to  ef-  in  a  federal  court  charging  defendants 
feet  a  purpos'e  forbidden  by  some  stat-  with  misconduct  and  corruption  in  cer- 
ute  of  the  United  States,  or  with  doing  tain  litigation  pending  in  a  state  court, 
some  act  in  furthering  the  conspiracy,  no  caus'e  of  action  is  made  out.  Green 
forbidden  by  a  law  of  the  United  States;      v.  Rogers  (C.  C.  1893)  56  Fed.  220. 

(13)  Of  suits  against  persons  having  knowledge  of  conspiracy,  etc. 

Thirteenth.  Of  all  suits  authorized  by  law  to  be  brought  against 
any  person  who,  having  knowledge  that  any  of  the  wrongs  mentioned 
in  section  nineteen  hundred  and  eighty,  Revised  Statutes,  are  about 
to  be  done,  and,  having  power  to  prevent  or  aid  in  preventing  the 
same,  neglects  or  refuses  so  to  do,  to  recover  damages  for  any  such 
wrongful  act. 

R.  S.  S  629,  par.  1&     Act  March  3,  1911,  c.  231,  f  24,  par.  13,  36  Stat. 
1092. 
R.  S.  {  1980,  mentioned  in  this  paragraph,  is  set  forth  post,  §  3933. 

(14)  Of  suits  to  redress  the  deprivation,  under  color  of  law,  of  civil 
rights. 

Fourteenth.  Of  all  suits  at  law  or  in  equity  authorized  by  law  to 
be  brought  by  any  person  to  redress  the  deprivation,  under  color  of 
any  law,  statute,  ordinance,  regulation,  custom,  or  usage,  of  any 
State,  of  any  right,  privilege,  or  immunity,  secured  by  the  Constitu- 
tion of  the  United  States,  or  of  any  right  secured  by  any  law  of  the 
United  States  providing  for  equal  rights  of  citizens  of  the  United 
States,  or  of  all  persons  within  the  jurisdiction  of  the  United  States. 

R.  S.  §  563,  par.  12,  §  629,  par.  16.  Act  March  3, 1911,  c.  231,  §  24,  par.  14, 
86  Stat.  1092. 

R.  S.  §  1980,  mentioned  in  this  paragraph,  is  set  forth  post,  §  3933. 

Notes  of  Decisions 

1.  Protection  of  civil  rights  In  general.  10.    AcUon  for  damages  against  collector  of 

2.  Right  to  vote.  taxes. 

3.  Proceedings   by   state   against  railroad  11.    Recovery   of   money   paid   under   ordl- 

company.  nance  Imposing  license  tax. 

4.  Suit  by  citizen  of  African  descent  for  12.    Suit   for  imprisonment  in   suppressing 

assault.  insurrection. 
5.    Suit  for  excluding  colored  children  from 

schools.  I.  Protection  of  civli  rights  In  gen- 

«.    Restraining      discrimination       against  eral.— See  In  re  Parrott   (C.  C.  1880) 

aliens.  -j^  -p^^    ^^ 

7.  Restraining  enforcement  of  ordinance.  rm»«\.:«k4.«    *^-    *»»*    ^«^«s«-*,'^«    «# 

8.  Enjoining  proceedings  to   prevent  sale  J^?    ^?}'^    ^""l    *J«    deprivation    of 

of  liquors  In  original  packages.  which  suits  may  be  brought  in  a  court 

5.  Enjoining  contempt  proceedings  for  vl-  of    the    United    States   under    R.    S.    | 

olation  of  state  injunction.  629,  subd.  16,  embodied  herein,  for  the 
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protection  of  rights  secured  by  the 
constitution  of  the  United  States  or  by 
any  law  providing  for  eqiial  rights  of 
citizens,  include  civil  rights  only,  as  the 
provisions  of  that  section  were  brought 
forward  from  the  act  of  congress  of 
April  20,  1871,  to  enforce  the  provisions 
of  the  fourteenth  amendment.  Holt  v. 
Indiana  Mfg.  Co.,  20  S.  Ct  272,  273, 
176  U.  S.  68,  44  L.  Ed.  374,  affirming 
decree  (1897)  80  Fed.  1,  25  C.  C.  A. 
301. 

This  subdivision  refers  solely  to  those 
actions  brought  to  redress  the  depriva- 
tion of  the  civil  rights  secured  by  R.  S. 
§§  1977, 1979,  post,  §{  3925, 3932.  Far- 
son  V.  Chicago  (C.  C.  1905)  138  Fed. 
184,  185. 

The  "civil  rights"  protected  by  sec- 
tion 1  of  the  fourteenth  amendment  to 
the  Constitution,  and  to  redress  depri- 
vation of  which  the  federal  courts  are 
given  jurisdiction  by  this  subdivision, 
are  only  such  rights  as  are  derived  from 
the  Constitution  or  some  statute  of  the 
United  States.  Simpson  v.  Geary  (D. 
C.  1913)  204  Fed.  507. 

2.  Right  to  voted— The  federal  courts 
have  jurisdiction  in  contested  elections 
of  state  officers  only  where  the  title 
to  office  arises  out  of  the  denial  of  the 
right  to  vote  to  citizens  on  account  of 
race,  color,  or  previous  condition  of 
servitude.  Harrison  v.  Hadley  (C.  C. 
1873)  Fed.  Cas.  No.  6,137. 

3.  Proceedings  by  state  against  rail- 
road company.-— The  United  States  cir- 
cuit court  has  no  jurisdiction  of  a  writ 
of  certiorari  to  a  state  court  to  remove 
proceedings  by  the  state  against  a  rail- 
road company  under  Act  111.  May  2, 
1873.  Illinois  v.  Chicago  &  A.  R.  Co. 
(C,  C.  1874)   Fed.  Cas.  No.  7,006. 

4.  Suit  by  citizen  of  African  descent 
for  assault. — Federal  courts  have  no  ju- 
risdiction of  a  suit  for  damages  by  a 
citizen  of  African  descent  against  an 
Anglo-Saxon  of  the  same  state  for  un- 
lawful assault  under  color  of  executive 
authority.  Brawner  v.  Xrvin  (C.  C. 
1909)  169  Fed,  964. 

5.  Suit  for  excluding  colored  children 
from  schools.— The  district  court  had 
jurisdiction  of  a  suit  by  colored  chil- 
dren, alleging  that,  under  an  unconsti- 
tutional state  statute,  they  are  deprived 
of  the  equal  protection  of  the  laws,  in 
being  excluded  from  the  schools  in  the 
district  of  their  residence.  Daven- 
port V.  Cloverport  (D.  C.  1896)  72  Fed. 
689. 

6.  Restraining  discrimination  against 
aliens.— The  district  court  has  jurisdic- 
tion of  an  alien's  suit  to  enjoin  en- 
forcement of  state  law  requiring  em- 
ployment of  citizens  in  preference  to 
aliens,  without  regard  to  the  amount 
in  controversy.  Raich  v.  Truax  (D.  O. 
1915)  219  Fed.  273. 

7.  Restraining  onforoement  of  ordl- 
nancOi^—A  suit  to  restrain  the  enforce- 
ment of  a  city  ordinance  on  the  ground 
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that  it  is  in  violation  of  the  fourteenth 
amendment  is  not  one  of  which  the 
circuit  courts  had  original  jurisdiction 
under  section  629  of  the  Revised  Stat- 
utes. Farson  v.  Chicago  (O.  C.  1905) 
138  Fed.  184,  185. 

8.  Enjoining  proceedings  to  prevent 
sale  of  liquors  in  original  paciiages.^ 
Though  a  court  of  equity  has  no  juris- 
diction to  enjoin  purely  criminal  pro- 
ceedings, injunction  will  lie  against  pro- 
ceedings by  a  prosecuting  attorney  to 
prevent  the  agents  of  a  nonresident  im- 
porter from  selling  intoxicating  liq- 
uors in  the  original  packages  in  which 
they  were  imported,  under  a  state  law 
which,  in  so  far  as  it  prohibits  such 
sales,  is  in  violation  of  the  interstate 
commerce  clause  of  the  federal  consti- 
tution, since  such  proceedings  are  an  in- 
terference with  complainants  property 
rights  under  the  constitution,  for  which, 
as  provided  by  R.  S.  |  1979,  post,  | 
3932,  an  action  at  law  or  suit  in  equity 
may  be  maintained.  M.  Schandler  Bot- 
tUng  Co.  V.  Welch  (C.  O.  1890)  42  Fed. 
661. 

9.  Enjoining  contempt  proceedings  for 
violation  of  state  injunction. — Since  a 
state  law  prohibiting  the  sale  of  intoxi- 
cating liquors  by  nonresident  importers, 
in  the  same  packages  in  which  they 
were  brought  into  the  state,  is  void  as 
being  in  contravention  of  the  interstate 
commerce  clause  of  the  federal  consti- 
tution, where  a  state  court  has  en- 
joined such  sales  an  injunction  will  lie 
from  the  federal  courts  against  the  in- 
stitution of  contempt  proceedings  by  the 
county  attorney  for  the  violation  of  the 
state  injunction,  under  Com  p.  Laws 
Kan.  1885,  c.  13,  §  35;  since  R.  S.  | 
1979,  post,  §  3932,  provides  that  any 
person  who,  under  color  of  any  state 
law  or  statute,  subjects  another  to  the 
deprivation  of  any  rights,  privileges, 
or  immunities  secured  by  the  constitu- 
tion of  the  United  States,  shall  be  lia- 
ble to  the  injured  person  in  an  action 
at  law  or  suit  in  equity,  to  be  prose- 
cuted in  the  federal  courts.  Tuchman 
V.  Welch  (C.  C.  1890)  42  Fed.  548. 

10.  Action  -for  damages  against  col- 
lector of  taxes.— An  action  for  damages 
against  a  collector  of  taxes  in  Virginia 
for  seizing  plaintiff's  property  for  the 
purpose  of  enforcing  payment  of  taxes 
due  to  the  state,  after  refusing  to  re- 
ceive from  plaintiff  in  payment  thereof 
coupons  made  receivable  for  such  tax- 
es by  Act  Va.  March  30,  1871,  is  not 
within  R.  S.  §  629,  subd.  16,  embodied 
herein,  giving  the  United  States  circuit 
courts  cognizance,  without  reference  to 
the  sum  or  value  in  controversy  or  the 
citizenship  of  the  parties,  of  suits  to 
redress  the  deprivation,  under  color  of 
any  law,  etc,  of  any  state,  of  any  right, 
privilege,  or  immunity  secured  by  the 
constitution  of  the  United  States,  such 
suits  being  authorized  by  R.  S.  |  1979, 
post,  §  3932.  Although  the  right  to 
have  such  coupons  received  in  payment 
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12.  Suit  for  Imprisonment  In  sup- 
pressing insurrectiond— A  suit  ac^ainst 
the  Governor  and  officers  of  the  Na- 
tional Guard  because  of  imprisonment 
for  2%  months  under  the  order  of  the 
Grovernor  made  in  good  faith  in  the  ex- 
ercise of  his  power  to  suppress  an  in- 
surrection, was  not  within  the  origrinal 
jurisdiction  of  a  federal  Circuit  Court, 
as  a  suit  to  redress  the  deprivation  of 
any  right  secured  by  the  Constitution  of 
the  United  States.  Moyer  v.  Peabody 
(1909)  29  Sup.  Ct.  235,  236,  212  U. 
S.  78,  53  li.  Ed.  410,  affirming  judgment 
(C.  C.  1906)  148  Fed.  870. 

Cited  witiiout  definite  applloatlon, 
Giles  V.  Harris  (1903)  23  Sup.  Ct.  639, 
641,  189  U.  S.  475,  47  L.  Ed.  909; 
James  v.  Bowman  (1903)  23  Sup.  Ct 
678,  680,  190  U.  S.  127,  47  L.  Ed.  979; 
Anderson  v.  Myers  (C.  C.  1910)  182 
Fed.  223;  CJlaybrook  v.  Owensboro  (D. 
0.  1883)  16  Fed.  297,  303. 


of  taxes  is  founded  on  a  contract  with 
the  state,  protected  by  Const,  art.  1,  § 
10,  forbidding  any  state  to  pass  laws 
impairing  the  obligation  of  contracts, 
the  only  right  secured  to  an  individ- 
ual by  that  clause  is  the  right  to  have 
a  judicial  determination  declaring  the 
nullity  of  the  attempt  to  impair  its  ob- 
ligation. A  direct  action  for  the  denial 
of  the  right  is  not  authorized.  Carter  t. 
Greenhow  (1885)  114  U.  S.  317,  5  Sup. 
Ct.  928,  962,  29  L.  Ed.  202;  Pleasants 
V.  Same  (1885)  114  U.  S.  323,  5  Sup. 
Ct.  931,  962,  29  L.  Ed.  204. 

1 1.  Recovery  of  money  paid  under  or- 
dinance imposing  license  tax.— An  action 
to  recover  money,  paid  under  an  alleg- 
ed unconstitutional  city  ordinance  im- 
posing a  license  tax  on  users  of  trad- 
ings stamps,  not  involving  $3,000,  held 
not  within  the  jurisdiction  of  a  District 
Court,  as  one  brought  under  this  sub- 
division. Salander  v.  City  of  Tacoma 
(D.  C.  1913)  208  Fed.  427. 

(15)  Of  suits  to  recover  certain  offices. 

Fifteenth.  Of  all  suits  to  recover  possession  of  any  office,  except 
that  of  elector  of  President  or  Vice  President,  Representative  in  or 
Delegate  to  Congress,  or  member  of  a  State  legislature,  authorized 
by  law  to  be  brought,  wherein  it  appears  that  the  sole  question  touch- 
ing the  title  to  such  office  arises  out  of  the  denial  of  the  right  to  vote 
to  any  citizen  offering  to  vote,  on  account  of  race,  color,  or  previous 
condition  of  servitude:  Provided,  That  such  jurisdiction  shall  extend 
only  so  far  as  to  determine  the  fights  of  the  parties  to  such  office  by 
reason  of  the  denial  of  the  right  guaranteed  by  the  Constitution  of 
the  United  States,  and  secured  by  any  law,  to  enforce  the  right  of 
citizens  of  the  United  States  to  vote  in  all  the  States. 

R.  S.  f  563,  par.  13,  §  629,  par.  13.     Act  March  3,  1911,  c.  231,  §  24,  par. 
15,  36  Stat.  1092. 

Notes  of  Deoifliona 

Limitation  of  Jurisdiction  to  oases  the  President  to  fill  a  vacancy  hap- 
not  embracing  power  to  fill  vacancy 
during  recess  of  Senate.— The  jurisdic- 
tion conferred  by  this  provision  is  lim- 
ited to  a  particular  class  of  cases  not 
embracing  the  question  of  the  power  of 

(16)  Of  suits  against  national-banking  associations. 

Sixteenth.  Of  all  cases  commenced  by  the  United  States,  or  by 
direction  of  any  officer  thereof,  against  any  national  banking  asso- 
ciation, and  cases  for  winding  up  the  affairs  of  any  such  bank ;  and 
of  all  suits  brought  by  any  banking  association  established  in  the 
district  for  which  the  court  is  held,  under  the  provisions  of  title 
"National  Banks,"  Revised  Statutes,  to  enjoin  the  Comptroller  of 
the  Currency,  or  any  receiver  acting  under  his  direction,  as  provided 
by  said  title.  And  all  national  banking  associations  established  under 
the  laws  of  the  United  States  shall,  for  the  purposes  of  all  other 
actions  by  or  against  them,  real,  personal,  or  mixed,  and  all  suits  in 
equity,  be  deemed  citizens  of  the  States  in  which  they  are  respec- 
tively located. 

R.  S.  §  663,  par.  15,  §  629,  pars.  10,  11.    Act  March  3,  1911,  c.  231,  §  24. 
par.  16,  36  Stat.  1092. 

Notaa  of  Deoiaiom 
See  notes  under  Bubdiyision  1,  ante. 
See,  also,  notes  under  §|  1010,  9661, 
9668  and  9759,  post 


pening  during  a  recess  of  the  Senate, 
filled  during  the  subsequent  recess  of 
the  Senate.  (Per  Hammond,  J.)  In  re 
Yancey  (C.  O.  1886)  28  Fed.  445,  451. 


L    Provisions  of  former  staiute. 
2.    Former  statute  cited. 


3.  CoDstitTitlonallty  of  former  statute. 

4.  Repeal  of  former  statute. 
6.    Cases  by  or  against  banks  in  general. 
9.    Bank  as  party  to  suit. 

7«    Defendants   residing    in    difTerent    dis- 
tricts. 
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Attachment. 
Actions  on  notes. 

CroBs-biU    by    bank    in    suit    to    have 
shares  of  depositors  determined. 
U.    Suits  for  usury. 

Restraining  collection  of  tax. 
Bill  for  appointment  of  receiver. 

14.  Suits  on  liability  of  officers. 

15.  Suit  by  stockholders  to  restrain  illegal 

application  of  funds. 

Suit  to  compel  officers  to  permit  exam- 
ination of  records  and  documents. 

Creditors'  suit. 

Cases  for  winding  up  affairs. 

Suits  by  or  against  receivers. 


10. 


12. 
13. 


16. 

17. 
18. 
19. 


1.  Provisions  of  former  statute.— By 
R.  S.  §  629,  Bubd.lO,  embodied  herein,, 
the  circuit  courts  had  original  juris- 
diction "of  all  suits  by  or  against  any 
banking  association  established  in  the 
district  for  which  the  court  is  held,  un- 
der any  law  providing  for  national 
banking  associations,"  and  by  subdivi- 
sion 11  "of  all  suits  brought  by  [or 
against]  any  banking  association  estab- 
lished in  the  district  for  which  the 
court  is  held  under  the  provisions  of 
title  *The  National  Banks,'  to  enjoin  the 
Comptroller  of  the  Currency,  or  any 
receiver  acting  under  his  direction,  as 
provided  by  said  title." 

2.  Former  statute  cited.— Turner  v. 
Richardson  (1901)  21  Sup.  Ct  295, 
296,  180  U.  S.  87,  46  L.  Ed.  438;  Wy- 
man  v.  Wallace  (1906)  26  Sup.  Ct.  495, 
496,  201  U.  S.  230,  50  L.  Ed.  738;  Unit- 
ed States  Fidelity  &  Guaranty  Co.  v. 
Bray  (1912)  32  Sup.  Ct.  620,  621,  225 
U.  S.  205,  56  L.  Ed.  1055;  Rankin 
V,  Herod  (C.  C.  1904)  130  Fed.  390. 

3.  Constltutionaiity  of  former  statute. 

— Under  Const,  art.  3,  §  2,  limiting  the 
judicial  power  of  the  United  States  to 
cases  arising  under  the  constitution,  the 
laws  of  the  United  States  and  treaties, 
congress  had  power  to  pass  R.  S.  §  629, 
conferring  on  federal  circuit  courts  ju- 
risdiction of  all  suits  by  or  against  na- 
tional banks,  irrespective  of  the  sub- 
ject-matter. Foss  V.  First  Nat.  Bank 
(C.  C.  1880)  3  Fed.  185,  decree  affirmed 
Bissell  V.  Foss  (1885)  5  Sup.  Ct  851, 
114  U.  S.  252,  29  L.  Ed.  126. 

4.  Repeal    of    former    statute.— Act 

March  3,  1875,  "to  determine  the  juris- 
diction of  the  circuit  courts  of  the  Unit- 
ed States  and  to  regulate  the  removal 
of  causes  from  the  state  courts,  and  for 
other  purposes,"  did  not  repeal  R.  S.  § 
629,  subd.  11,  embodied  herein.  Third 
Nat.  Bank  v.  Harrison  (C.  C.  1881) 
8  Fed.  721. 

R.  S.  §  629,  subd.  10,  embodied  here- 
in, providing  that  "the  circuit  court 
shall  have  original  jurisdiction  of  all 
suits  by  or  against  any  banking  associa- 
tion established  in  the  district  for  which 
the  court  is  held  under  any  law  provid- 
ing for  national  banking  associations," 
was  repealed  by  the  proviso  in  St 
1881-82,  c.  290,  §  4,  which  provides 
"that  the  jurisdiction  of  suits  hereafter 
brought  by  or  against  any  association 
established  under  any  law  providing  for 
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national  banking  associations,  ^ 
suits  between  them  and  the  "^^ 
States,  or  its  officers  and  agent0> 
be  the  same  as,  and  not  other  than,  the 
jurisdiction  for  suits  by  or  against 
banks  not  organized  under  any  law  of 
the  United  States,  and  all  laws  and 
parts  of  laws  of  the  United  States  in- 
consistent with  this  proviso  be,  and  the 
same  are  hereby,  repealed,"  and  a  na- 
tional bank  cannot  now  institute  and 
maintain  a  suit  against  residents  of  its 
own  state  and  judicial  district  in  Unit- 
ed States  courts.  National  Bank  v. 
Fore  (0.  C.  1885)  25  Fed.  209. 

5.  Cases  by  or  against  banlis  in  o^"- 
erai.»A  national  bank  may  remove 
from  a  state  to  the  federal  court  a  suit 
brought  against  it  Such  a  suit  is  one 
arising  under  the  laws  of  the  United 
States.  Cruikshank  v.  Fourth  Nat 
Bank  (C.  C.  1883)  16  Fed.  888,  21 
Blatchf.  322;  Id.  (N.  Y.  1883)  65  How. 
Prac.  280. 

The  Bank  of  the  United  States,  es- 
tabUshed  by  Act  Feb.  25,  1791,  could 
not  sue  in  the  United  States  courts  un- 
der the  mere  provision  that  it  should 
have  capacity  to  sue  and  be  sued  "in 
courts  of  record,  or  any  other  place 
whatsoever."  Bank  of  U.  S.  v.  De- 
veaux  (1809)  5  Cranch,  85,  3  L.  Ed.  38. 

The  charter  of  the  Bank  of  the  Unit- 
ed  States   making   it  capable    "to  «^^ 
and  to  be  sued,  plead  and  be  iinpV«»^- 
ed,   answer   and   be   answered,    dL^\.^s^ 
and  be  defended,  in  all  state  courts    lus^r 
ing  competent  jurisdiction,  and    ^^ki      ^jj( 
circuit   court   of    the    United    States^' 
gave  the  circuit  courts  of  the     XJnitcd 
States    jurisdiction    of    suits     by       ^^^ 
against  that  bank.     Osborn  ▼.  Bank    ot 
United  States  (1824)  9  Wheat-     T38,  6 
L.  Ed.  204.  . 

The  circuit  courts  of  the  "CJmted 
States  had  jurisdiction  of  suits  tjroa^nt 
by  the  Bank  of  the  United  ^*^te 
against  a  bank  incorporated  by  ^  ^  ck- 
law,  and  of  which  the  state  is  a.    sto  _  ' 


who 


holder,  together  with  individuals 
are  citizens  of  a  state  of  "^^^^^^2-f-«t€8 
of  the  stockholders  of  the  Unite*!  ^^lit- 
Bank  are  also  citizens.  Bank  o^  r«ia 
ed  States  v.  Planters'  Bank  of  G^^^^ 
(1824)  9  Wheat  904,  6  L.  Ed.  ^-*^-  ^f 
The  United  States  "district  c^Vfj  fji- 
Alabama  had  no  jurisdiction  of  ^^^fted 
stituted  by  the  Bank  of  the  *^  ^ot 
States,  as  such  jurisdiction  ^^^^—  e«- 
given  either  by  the  act  of  congr*^^^  jji. 
tablishing  the  court  nor  by  the  Suited 
corporating  the  bank.  Bank  of  ^^o  8 
States  V.  Martin  (1831)  5  Pet.     ^  ' 


L.  Ed.  198. 


,tio 


OBl 


Jurisdiction  in  suits  against  i^**  V.o*'^ 
banks  is  vested  in  any  federal  x^b^ 
within  the  district  in  which  sucJ*^  or 
is  established,  but  any  state,  coi»**^'  in 
municipal  court  in  the  territ:<^^3  \^' 
which  the  bank  is  established  t*^  |,^^ 
risdiction  in  all  suits  against  th.^  ^  ^ 
where  it  would  have  jurisdict:!^^^^ 
similar  cases  against  other  defe*'^ 


t*. 
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Proceedings  to  enjoin  the  comptroller 
of  the  currency  may  be  instituted  only 
in  a  federal  court  Bank  of  Bethel  ▼. 
Pahquioque  Bank  (187X)  14  Wall.  383, 
395,  20  L.  Ed.  840. 

The  federal  courts  have  jurisdiction 
of  suits  by  or  against  national  banks 
without  regard  to  the  citizenship  of  the 
parties.  Wilson  County  y.  Third  Nat 
Bank  (1880)  103  U.  S.  770,  776,  26 
Lu  £d.  48a 

R.  S.  §§  5136,  5198,  post,  M  9661, 
9759,  authorizing  national  banks  to  sue 
and  be  sued  in  any  court  as  fully  as 
natural  persons,  and  providing  that 
suits  against  them  may  be  brought  in 
the  United  States  courts  in  the^  dis- 
trict, or  in  any  state,  county  or'  mu- 
nicipal court  in  the  county  or  city  in 
which  the  association  is  located,  hav- 
ing jurisdiction  in  similar  cases,  modi- 
fy the  Judiciary  Act  of  1789,  §  9  (R. 
S.  if  563,  711)  this  section,  and  sec- 
tion 1233,  post,  as  to  jurisdiction  of 
actions  against  national  banks  for  pen- 
alties, and  give  concurrent  jurisdiction 
to  the  state  courts.  First  Nat.  Bank 
V.  Morgan  (1889)  10  Sup.  Ct  37,  38, 
132  U.  S.  141.  33  L.  Ed.  282. 

Act  March  3,  1887  (24  Stat  552),  as 
corrected  by  Act  Aug.  13,  1888  (25 
Stat.  433),  declared  in  section  4  that 
national  banks  shall,  for  the  purposes 
of  all  actions  and  suits  in  equity  by 
or  against  them,  he  deemed  citizens  of 
the  states  in  which  they  are  located, 
and  that  in  such  cases  the  federal 
courts  "shall  not  have  jurisdiction  oth- 
er than  such  as  they  would  have  in  cases 
between  individual  citizens  of  the  same 
state."  Held,  that  the  provision  quoted 
does  not,  when  one  of  the  parties  is  a 
national  bank,  take  away  the  jurisdic- 
tion inhering  in  the  federal  courts  by 
reason  of  diverse  citizenship,  but  is 
merely  intended  to  preserve  such  juris- 
diction in  cases  in  which  both  parties 
are  citizens  of  the  same  state  and  a  fed- 
eral question  is  involved,  or  there  are 
conflicting  claims  to  land  under  grants 
of  different  states;  thus  placing  na- 
tional banks  on  precisely  the  same 
footing  as  individuals  or  other  corpo- 
rations, with  respect  to  the  right  to  sue 
or  be  sued  in  the  federal  courts.  Petri 
V,  Commercial  Nat  Bank  (1892)  12 
Sup.  Ct  325,  326,  142  U.  S.  644,  35 
L.  Ed.  1144. 

Act  Aug.  13,  1888,  §  4,  providing  that 
national  banks,  for  the  purposes  of  aU 
suits  by  or  against  them,  shall  be  deem- 
ed citizens  of  the  states  in  which  they 
are  located,  deprives  such  banks  of  the 
right  to  sue  or  be  sued  in  the  federal 
courts,  except  where  the  suit  is  based 
on  the  diversity  of  citizenship  of  the 
parties.  Ex  parte  Jones  (1897)  17 
Sup.  Ct  222,  228,  164  U.  S.  691,  41 
li.  Ed.  601. 

The  judgment  of  the  Circuit  Court  of 
Appeals  is  final,  and  not  subject  to  re- 
view by  the  United  States  Supreme 
Court,  in  an  action  by  a  national  bank 
against  a  corporation  of  another  state, 


where  no  federal  questions  are  pre- 
sented upon  which  the  suit  depends, 
under  Judiciary  Act  March  3,  1891,  c. 
517,  26  Stat  826,  making  the  judgment 
of  the  Circuit  Court  of  Appeals  final 
where  the  jurisdiction  of  the  court  be- 
low depended  entirely  on  the  diverse 
citizenship  of  the  parties,  and  Act  Aug. 
13,  1888,  c  866,  25  Stat  433,  provid- 
ing that  in  an  action  against  national 
banking  associations  the  Circuit  and 
District  Courts  shall  not  have  jurisdic- 
tion other  than  such  as  they  would 
have  in  cases  between  individual  citi- 
zens of  the  same  state.  Continental 
Nat  Bank  of  Memphis  v.  Buford  (1903) 
24  Sup.  Ct.  54,  55,  191  U.  S.  119,  48 
L.  Ed.  119. 

Under  Act  1887-88  a  national  bank, 
or  a  receiver  thereof,  cannot  remove 
a  suit  against  the  bank,  upon  the  ground 
that  it  is  a  federal  corporation.  Wich- 
ita Nat  Bank  v.  Smith  (1896)  72  Fed. 
668,  19  C.  C.  A.  42,  36  U.  S.  App.  530, 
writ  of  error  dismissed  Smith  v.  Wich- 
ita Nat  Bank  (1897)  18  Sup.  Ot  946, 
42  L.  Ed.  1214. 

The  purpose  of  Congress  in  enacting 
Act  Aug.  13,  1888,  c.  866,  |  4,  was  not 
to  deprive  the  circuit  courts  of  juris- 
diction of  all  suits  by  or  against  na- 
tional banks,  but  only  to  provide  that 
jurisdiction  should  no  longer  be  assert- 
ed solely  on  the  ground  of  the  federal 
origin  of  such  banks.  George  v.  Wal- 
lace (1904)  135  Fed.  286.  68  C.  C.  A. 
40,  affirmed  (1906)  26  Sup.  Ct  495» 
201  U.  S.  230,  50  L.  Ed.  738,  and 
(1906)  26  Sup.  Ct  498,  201  U.  S.  244, 
50  L.  Ed.  742. 

Act  Aug.  13,  1888,  §  4,  was  intended 
to  displace  and  to  be  a  substitute  for 
the  proviso  of  Act  July  12,  1882,  §  4, 
post,  §  9668.    Id. 

Act  Feb.  25,  1791  (1  Stat.  191,  c. 
10),  incorporating  the  first  Bank  of 
the  United  States,  giving  power  **to 
sue  and  be  sued  in  courts  of  record  or 
any  other  place  whatsoever,*'  did  not 
confer  the  right  to  sue  in  federal  courts. 
Bank  of  U.  S.  v.  Deveaux  (C.  C.  1808) 
Fed.  Cas.  No.  916,  reversed  in  (1809) 
5  Cranch,  61,  3  L.  Ed.  38. 

Suits  may  be  maintained  by  as  well 
as  against  national  banks  in  the  fed- 
eral courts  of  the  district  of  their  lo- 
cation (Act  June  2,  1864,  |  57).  Union 
Nat  Bank  v.  Chicago  (C.  C.  1871) 
Fed.  Cas.  No.  14,374. 

A  national  bank  incorporated  under 
Act  June  3,  1867,  can  be  sued  only  in 
the  courts  designated  in  section  57. 
Cadle  V.  Tracy  (C.  C.  1873)  Fed.  Cas. 
No.  2,279. 

Q?he  national  banks  have  a  right  to 
sue  in  the  federal  courts  by  virtue  of 
the  act  under  which  they  were  created, 
and  such  right  is  not  controlled  by  the 
judiciary  act  First  Nat  Bank  v. 
Douglas  County  (C.  C.  1873)  Fed.  Cas. 
No.  4,809;  Commercial  Nat  Bank  v. 
Simmons  (C.  C.  1876)  Id.  3,062. 

The  jurisdiction  of  the  federal  courts 
over  national  banks  under  this  section 
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was  only  concurrent  with  that  of  the 
state  courts,  and  a  suit  brought  against 
such  bank  in  a  state  court  is  not  sub- 
ject to  removal  thereunder.  Pettilon 
V.  Noble  (C.  C.  1877)  Fed.  Cas.  No. 
11,044. 

The  circuit  courts  had  jurisdiction  of 
all  actions  brought  by  or  against  na- 
tional banks  without  regard  to  citizen- 
ship or  the  amount  involved.  Mitchell 
V.  Walker  (0.  C.  1879)  Fed.  Cas.  No. 
9,670. 

Under  Act  March  3,  1875  (18  Stat 
470),  and  Act  July  27,  1868  (15  Stat. 
227),  relating  to  the  removal  of  causes, 
the  fact  that  one  of  the  parties  to  a 
suit  is  a  national  bank  is  no  ground  for 
removal  from  a  state  to  the  federal 
court.  Wilder  v.  Union  Nat.  Bank  (0. 
C.  1879)  Fed.  Cas.  No.  17,651. 

Under  R.  S.  §  629,  subd.  11,  embodied 
herein,  giving  the  federal  circuit  courts 
jurisdiction  of  all  suits  by  or  against 
>,  any  national  bank  established  in  the 
district  for  which  the  court  is  held, 
such  jurisdiction  is  not  dependent  upon 
the  amount  in  controversy.  St.  Louis 
Nat.  Bank  v.  Brinkham  (C.  C.  1880) 
1  Fed.  45. 

A  federal  court  has  no  jurisdiction  of 
an  action  brought  by  a  national  bank 
established  in  a  district  other  than  that 
where  such  court  is  held  when  the 
amount  involved  does  not  exceed  $500. 
Id. 

Congress  had  power  to  pass  B.  S.  | 
629,  conferring  on  federal  circuit  courts 
jurisdiction  of  all  suits  by  or  against 
national  banks,  irrespective  of  the  sub- 
ject-matter. Foss  V.  First  Nat.  Bank 
(C.  C.  1880)  3  Fed.  185,  decree  af- 
firmed Bisaell  v.  Foss  (1885)  5  Sup. 
Ct.  851,  114  U.  S.  252,  29  L.  Ed.  126. 

R.  S.  §  629,  subd.  11,  embodied  here- 
in, does  not  oust  the  circuit  court  of 
jurisdiction  in  any  case  which  under 
the  banking  itself  or  under  the  judici- 
ary act  or  any  of  its  amendmients  might 
have  been  brought  independently  there- 
of. St.  Louis  Nat.  Bank  v.  Allen  (0. 
C.  1881)  5  Fed.  551,  554. 

A  national  bank  as  such  is  not  au- 
thorized to  sue  in  a  federal  court  out- 
side the  district  in  which  it  is  located; 
but  under  13  Stat.  12,  authorizing  na- 
tional banks  to  sue  and  be  sued  in  any 
court  as  fully  as  natural  persons,  a 
bank  located  in  one  state  is  authorized 
to  sue  a  citizen  in  another  in  a  United 
States  court  held  in  the  district  where 
the  defendant  resides;  since,  for  the 
purpose  of  determining  the  jurisdiction 
of  a  federal  court,  a  national  bank  will 
be  regarded  as  a  citizen  of  the  state 
where  it  is  established  or  located.     Id. 

A  corporation  formed  under  "the  na- 
tional banking  act"  is  either  a  citizen 
of  the  United  States  only,  or  a  citizen 
of  the  state  where  it  is  organized  and 
located.  If  the  former,  it  is  not  a  for- 
eign corporation  in  another  state;  if 
the  latter,  it  is  a  foreign  corporation, 
but  for  that  reason  may  sue  in  the  na- 
tional   courts    therein,   irrespective    of 
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the  state  legislation.  Orange  Nat 
Bank  V.  Traver  (C.  C.  1881)  7  Fed. 
146. 

Circuit  courts  had  jurisdiction  over 
suits  by  or  against  national  banks  with- 
out regard  to  question  in  controversy. 
Third  Nat  Bank  v.  Harrison  (C.  0. 
1881)  8  Fed.  721. 

Act  Aug.  13,  1888,  §  4,  provides  that 
national  banks  shall,  "for  the  purpose 
of  all  actions  by  or  against  them,  real, 
personal,  or  mixed,  and  all  suits  in  eq- 
uity, be  deemed  citizens  of  the  states 
in  which  they  are  respectively  located," 
and  that  the  circuit  and  district  courts 
of  the  United  States  shall  not  have  in 
such  cases  "jurisdiction  other  than 
such  as  they  would  have  in  cases  be- 
tween individual  citizens  of  the  same 
state."  Held,  that  the  federal  courts 
have  jurisdiction  of  an  action  between 
a  national  bank  located  in  one  state 
and  a  citizen  of  another  state.  First 
Nat  Bank  v.  Forest  (C.  C.  1889)  40 
Fed.  705. 

R.  S.  §  629,  subd.  10,  embodied  here- 
in, applied  only  to  suits  in  the  district 
where  the  national  bank  is  situated. 
Brown  ▼.  Ellis  (C.  O.  1899)  95  Fed. 
1,  2. 

Under  the  federal  judiciary  act  (Act 
March  3,  1887,  c  373,  §  4,  24  Stat 
554),  which  makes  national  banks  citi- 
zens of  the  state  in  which  they  are  lo- 
cated for  the  purposes  of  the  jurisdic- 
tion of  a  federal  court,  and  section  1 
of  the  same  act,  providing  that  such 
courts  shall  not  have  cognizance  of  any 
suit  on  a  chose  in  action  brought  by  an 
assignee,  unless  such  suit  might  have 
been  maintained  in  that  court  if  no  as- 
signment had  been  made,  the  assign- 
ment of  a  chose  in  action  by  such  a 
bank  does  not  vest  the  assignee  with 
the  right  to  maintain  an  action  there- 
on in  a  federal  court  against  a  citizen 
of  the  state  in  which  the  bank  is  lo- 
cated. Sullivan  v.  Ayer  (C.  C.  1909) 
174  Fed.  199. 

A  national  bank  cannot  be  sued  out- 
side the  district  in  which  it  is  located. 
Service  on  the  cashier  when  found 
within  another  district  does  not  give 
jurisdiction.  Main  v.  Second  Nat.  Bank 
(D.  C.  1874)  Fed.  Cas.  No.  8,976. 

St  U.  S.  1864,  c.  106,  §  57,  provid- 
ing that  a  national  bank  may  be  sued 
in  any  state,  county,  or  municipal  court 
in  the  county  or  city,  in  which  the  bank 
is  located^  is  not  merely  permissive, 
giving  to  the  courts  named  jurisdiction 
in  common  with  other  state  courts,  but 
it  excludes  the  jurisdiction  of  all  state 
courts  except  those  of  the  county  or 
city  in  which  the  bank  is  located. 
Crocker  v.  Marine  Nat.  Bank  (1869) 
101  Mass.  240,  3  Am.  Rep.  336,  Thomp. 
Nat  Bank  Cas.  575. 

The  provision  of  the  national  cur- 
rency act,  so  called  (13  Stat  99,  {  57), 
which  declared  "that  suits,  actions  or 
proceedings  against  any  associations 
under  the  act  may  be  had"  in  the  fed- 
eral courts  held  in  the  districts  or  in. 
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any  state,  connty,  or  municipal  court 
in  the  city  or  county  where  the  associa- 
tion is  located,  is  permissive,  not  man- 
datory. Cooke  v.  State  Nat.  Bank 
(1873)  52  N.  Y.  96,  11  Am.  Rep.  667. 

National  banks  are  "citizens*'  of  the 
state  in  which  they  are  organized  and 
located;  and  when  sued  by  national 
banks  of  other  states  have  a  right  to 
demand  the  removal  of  the  cause  from 
the  state  court  to  a  federal  court 
Chatham  Nat.  Bank  v.  Merchants'  Nat 
Bank  (N.  Y.  1874)  4  Thomp.  &  C.  196, 
1  Hun,  702. 

It  is  not  enough  that  a  corporation  is 
a  creation  of  the  law  of  the  United 
States  to  deprive  the  state  court  of  ju- 
risdiction on  removal,  but  the  matter 
in  dispute  in  the  action  must  arise  un- 
der the  laws  of  the  United  States.  Uls- 
ter County  Sav.  Inst  v.  Fourth  Nat 
Bank  (N.  Y.  1880)  59  How.  Prac.  482. 

A  national  bank  had  no  authority,  by 
virtue  of  its  charter  as  a  federal  cor- 
poration, to  remove  a  cause  from  a 
state  to  a  federal  court,  under  Judicial 
Act  1789,  §  12,  and  especially,  where 
there  are  other  codefendants  interested 
in  the  cause,  not  entitled  to  remove  it, 
since  a  privileged  defendant  under  that 
section  could  not  extend  his  privilege 
to  codefendants  not  so  entitled.  Lud- 
low's Heirs  v.  Kidd's  Heirs  (1827)  3 
Ohio  (3  Ham.)  48;  State  v.  Common 
Pleas  of  Hamilton  County,  Id.  49. 

The  bank  of  the  United  States  could 
not  remove  a  cause  from  a  state  court, 
under  the  judiciary  act  of  1789;  that 
act  giving  the  privilege  only  to  par- 
ties particularly  enumerated.  Ludlow's 
Heirs  v.  Kidd's  Heirs  (1827)  3  Ohio  (3 
Ham.)  48. 

Banking  Act  1864,  §  57,  authorizing 
national  banks  to  be  sued  only  in  the 
state  courts  in  the  counties  or  cities 
where  located,  conferred  a  privilege  on 
such  banks  which  they  could  waive. 
Lee  V.  Citizens'  Bank  (1872)  5  Ohio 
Dec.  21. 

Under  25  Stat  433,  providing  that  all 
national  banking  associations  shall,  for 
the  purposes  of  actions  against  them 
and  suits  in  equity,  be  deemed  citizens 
of  the  states  in  which  they  are  re- 
spectively located,  a  national  bank  is 
a  citizen  of  a  state  for  the  purposes  of 
a  suit  to  enjoin  it  from  prosecuting  an 
action  in  another  state.  Hazen  v.  Lyn- 
don viUe  Nat  Bank  (1898)  41  A.  1046, 
70  Vt  543.  67  Am.  St  Rep.  680. 

Defendant  is  not  entitled  to  remove  a 
cause  to  the  federal  court  because 
plaintiff  is  a  national  bank.  National 
Bank  of  Commerce  v.  Galland  (1896) 
14  Wash.  502,  45  Pac.  35. 

6.  Bank  as  party  to  suit^— Jurisdic- 
tion can  be  maintained  only  when  the 
bank  is  a  real  party  in  interest  in  the 
litigation.  Foss  v.  First  Nat  Bank 
(C.  C.  1880)  3  Fed.  185,  decree  aflirm- 
ed  Bissell  v.  Foss  (1885)  5  Sup.  Ct  851, 
114  U.  S.  252,  29  L.  Ed.  126. 

Where  several  claimants  of  a  fund  in 
the  custody  of  a  national  bank  bring  a 


bill  of  equity  against  the  bank  and  an- 
other claimant,  and  the  bank  exhibits  a 
cross  bill,  praying  that  the  parties  in- 
terplead and  adjudicate  between  them 
the  title  to  the  fund,  disclaiming  all  ti- 
tle itself,  the  bank  is  such  a  party  to  the 
suit  as  to  confer  jurisdiction  on  the  fed- 
eral courts.    Id. 

7.  Defendants    residing    in    different 

districts^Under  R.  S.  §  629,  jurisdic- 
tion of  suits  by  or  against  national 
banks  was  vested  in  any  circuit,  district, 
or  territorial  court  of  the  United  States 
held  within  the  district  in  which  such 
bank  is  located ;  and  where  a  state  com- 
prises two  districts,  and  the  suit  is  not 
of  a  local  nature,  a  circuit  court  in  a 
district  in  which  the  bank  is  located 
had  jurisdiction  of  a  suit  by  the  bank 
against  two  or  more  defendants,  though 
one  or  more  of  them  resides  in  the  oth- 
er district,  if  one  defendant  resides  in 
the  district  where  the  suit  was  brought. 
Third  Nat  Bank  v.  Harrison  (C.  C. 
1881)  8  Fed.  721. 

8.  Attachment.— A  national  bank  lo- 
cated out  of  this  state  is  a  '^foreign  cor- 
poration," within  the  meaning  of  sec- 
tion 227,  Code  Proc.  N.  Y.,  subjecting 
foreign  corporations  to  proceedings  by 
way  of  attachment.  Cooke  v.  State 
Nat  Bank  (N.  Y.  1867)  50  Barb.  339, 
3  Abb.  Prac.  (N.  S.)  339. 

National  banks,  organized  and  doing 
business  under  the  act  of  congress,  are 
to  be  regarded  as  foreign  corporations 
within  the  provisions  of  the  Code  of 
Procedure,  authorizing  actions  to  be 
brought  and  attachments  to  be  issued 
against  corporations  "created  by  or  un- 
der the  laws  of  any  other  state,  govern- 
ment, or  country."  These  terms  -are 
evidently  intended  to  include  all  corpo- 
rations formed  under  the  laws  of  any 
other  government  than  the  one  enact- 
ing the  law,  and  plainly  include  the 
government  of  the  United  States.  So 
held  where  the  bank  was  organized  and 
located  within  the  state.  Bowen  v. 
First  Nat  Bank  (N.  Y.  1867)  34  How. 
Prac.  408. 

9.  Actions  on  notes^—The  Bank  of  the 
United  States  might  sue  in  the  circuit 
courts  as  indorsee  or  bearer  of  a  note, 
though  the  original  payee  or  indorser 
was  a  citizen  of  the  same  state  with  the 
defendant,  and  could  not  have  sued  in 
those  courts.  Bank  of  United  States  v. 
Planters'  Bank  of  Georgia  (1824)  9 
Wheat  904,  6  L.  Ed.  244. 

Federal  courts  have  no  jurisdiction 
of  an  action  by  a  national  bank  on  a 
note,  where  the  record  does  not  show 
diverse  citizenship.  Danahy  v.  Nation- 
al Bank  of  Penison  (1894)  64  Fed.  148, 
12  C.  C.  A.  75. 

A  federal  question  is  not  raised  in  a 
suit  on  a  note  by  reason  of  the  fact  that 
the  complainant  is  a  national  bank. 
State  Nat.  Bank  of  Denison  v.  Eureka 
Springs  Water  Co.  (C.  C.  1909)  174 
Fed.  827. 

Under  R.  S.  {  563,  and  Act  Aug.  13, 

(809) 


I»l 


THE  JUDICIAL  CODE 


(Tit.  12c 


1^^  S  -^  making  Dational  banking  as- 
wviitions,  for  the  purpose  of  all  ac- 
tx«s.  dtixens  of  the  state  wherein  they 
ire  located,  "and  in  such  cases  the  dr- 
rcit  and  district  courts  shall  not  have 
jurisdiction  other  than  such  as  they 
vxMild  have  in  cases  between  individual 
cidxens  of  the  same  state,"  district 
courts  had  no  jurisdiction  of  an  action 
on  a  promissory  note  brought  by  a 
national  bank  in  a  district  other  than 
that  in  which  the  bank  is  located. 
Farmers'  Nat.  Bank  v.  McElhinney  (D, 
C  1890)  42  Fed.  801. 

10.  Cro88-bili  by  bank  In  suit  to  have 
shares     of     depositors     determined^— 

Where  part  of  several  joint  depositors 
of  a  fund  in  a  national  bank  had  com- 
menced a  suit  in  equity,  against  the 
bank  and  the  other  depositors,  to  have 
the  share  of  each  depositor  determuied, 
and  the  bank  filed  a  cross-bill,  setting 
out  the  facts,  and  seeldng  to  have  all 
the  depositors  interplead  and  their  re- 
spective claims  adjusted,  the  bill  will  be 
treated  as  an  original  suit  by  the  bank, 
so  as  to  give  the  federal  circuit  court 
jurisdiction,  undeif  R.  S.  §  629,  giving  it 
jurisdiction  of  all  suits  by  or  against 
national  banks.  Foss  v.  First  Nat 
Bank  (C.  C.  1880)  3  Fed.  185. 

1 1.  Suits  for  usury.-^ee,  also,  §  9759, 
and  notes  thereunder. 

The  fact  that  R.  S.  §  5197,  post,  § 
9758,  authorizes  a  national  bank  to  re- 
ceive only  the  interest  allowed  by  the 
state  laws  does  not  make  the  construc- 
tion of  the  state  usury  law,  in  the  case 
of  a  loan  by  a  national  bank,  a  federal 
question.  Union  Nat  Bank  v.  Louis- 
ville, N.  A.  &  C.  Ry.  Co.  (1896)  16  Sup. 
Ct  1039,  1040,  163  U.  S.  325,  41  L.  Ed. 
177. 

The  circuit  courts  did  not  have  exclu- 
sive jurisdiction  of  actions  against  na- 
tional banks  under  R.  S.  §  5198,  post, 
§  9759.  New  Orleans  Nat  Banking 
Ass'n  V.  Adams  (C.  C.  1876)  Fed.  Cas. 
No.  10,184. 

Court  held  to  have  jurisdiction  of  a 
suit  by  a  trustee  in  bankruptcy  against 
a  national  bank  to  recover  usury.  Reid 
V.  American-German  Nat  Bank  (C.  C. 
1907)  155  Fed.  233. 

Under  13  Stat  117,  §  57,  providing 
that  all  actions  arising  under  the  na- 
tional banking  act  may  be  brought  in 
any  state,  county,  or  municipal  court  in 
the  place  in  which  the  bank  is  located, 
having  jurisdiction  in  similar  cases,  the 
courts  of  one  state  have  no  jurisdiction 
of  an  action  by  a  corporation  of  anoth- 
er state  against  a  national  bank  located 
in  the  latter  state  to  recover  the  pen- 
alty fixed  by  congress,  when  such  a 
bank  receives  more  than  the  lawful  rate 
of  interest  Missouri  River  Tel.  Co.  v. 
First  Nat  Bank  (1874)  74  IlL  217, 
Thomp.  Nat  Bank  Cas.  401. 

Act  March  3, 1887,  §  4,  relating  to  the 
removal  of  causes,  as  corrected  by  Act 
Aug.  13,  1888,  providing  that  all  na- 
tional banks  shall  be  deemed  citizens  of 
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the  states  in  which  they  are  located  for 
the  purpose  of  all  actions  by  or  against 
them,  does  not  subject  national  banlLs 
to  the  laws  of  the  states  in  which  thei 
are  located  as  to  remedies  of  the  debt- 
or for  exaction  by  the  creditor  of  usu- 
rious interest.  Norfolk  Nat  Bank  v. 
Schwenk  (1895)  46  Neb.  381,  64  N.  W. 
1073. 

12.  Restraining  collection  of  tax^— Un- 
der Act  March  3,  1875,  a  bank  could 
sue  in  its  own  name  in  a  circuit  court 
to  restrain  collection  of  a  tax,  without 
resorting  to  one  of  its  shareholders 
for  that  purpose.  Hawes  v.  Contra 
Costa  Water  Co.  (1881)  104  U.  S.  450, 
459,  26  L.  Ed.  827. 

WhUe  by  Act  July  12,  1882,  |  4,  tiie 
right  of  a  national  bank  to  sue  in  a 
federal  court  by  virtue  of  its  organiza- 
tion as  such  was  abrogated,  and  that 
right  placed  on  the  same  footing  as 
other  banks;  yet  a  United  States  cir- 
cuit court  has  jurisdiction  of  an  action 
by  a  national  bank  to  enjoin  the  collec- 
tion of  an  excessive  tax  levied  by  a 
county  in  which  it  is  located;  since  such 
suit  involves  the  construction  and  ap- 
pUcation  of  R.  S.  §  5219,  post,  §  9784, 
giving  a  state  authority  to  tax  national 
banks,  but  providing  that  such  taxa- 
tion shall  not  be  at  a  greater  rate  than 
is  assessed  on  other  moneyed  capital 
in  the  hands  of  individual  citizens  of  the 
state;  which  is  a  matter  involving  fed- 
eral authority.  Union  Nat  Bank  v. 
Miller  (C.  C.  1883)  15  Fed.  703. 

National  banks  may,  like  other  banks 
and  citizens,  sue  in  the  federal  courts 
whenever  the  subject-matter  of  litiga- 
tion involves  some  element  of  jurisdic- 
tion. Thus  a  suit  by  a  national  bank 
against  a  county  treasurer,  to  enjoin 
the  collection  of  an  excessive  tax  upon 
its  personal  property,  alleged  to  be 
made  in  violation  of  the  act  of  congress 
permitting  the  state  to  tax  national 
banks,  presents  a  case  arising  under 
a  law  of  congress,  and  is  maintainable 
in  a  federal  court.    Id. 

There  is  no  doubt  of  the  jarisdiction 
and  remedy  by  injunction  in  the  United 
States  courts  to  prevent  the  collection 
of  Ulegal  taxes  upon  national  banlss. 
Covington  City  Nat  Bank  v.  City  of 
Covington  (C.  C.  1884)  21  Fed,  484. 

13.  Bill  for  appointment  of  rooeiverw* 

A  district  court  of  the  United  States 
has  jurisdiction  of  a  bill  in  equity  pray- 
ing for  the  appointment  of  a  receiver 
of  an  insolvent  corporation,  filed  by  a 
national  bank  established  within  the 
district  within  which  such  court  is  held. 
Fifth  Nat  Bank  v.  Pittsburgh  &  C.  S. 
R.  Co.  (D.  C.  1880)  1  Fed.  190,  19L 

14.  Suits  on  liability  of  offlcers.— Id 

absence  of  diverse  citizenship,  an  ac- 
tion by  a  stockholder  of  a  national  bank 
against  the  bank  and  its  directors  to 
recover  moneys  lost  by  their  miscon- 
duct was  not  justiciable  by  a  federal 
District  Court  under  Act  Aug.  13,  1888, 
8  4.    Herrmann  y.  Edwards  (1915)  36 
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Sup.  Ct.  839,  238  U.  S.  107,  59  L.  Ed. 
1224. 

The  omission  in  re-enactment  by  Ju- 
dicial Code,  I  24,  par.  IG,  of  provisions 
of  Act  Aug.  13,  1888,  §  4,  defining  fed- 
eral jurisdiction  of  suits  by  and  against 
national  banks,  does  not  extend  juris- 
diction of  federal  courts  to  suits  based 
on  common-law  liability  of  officers  of 
such  bank,  where  there  is  no  diversity 
of  citizenship.     Id. 

15.  Suit  by  stockholders  to  restrain 
Illegal  application  of  funds^— The  circuit 
court  had  jurisdiction  of  a  bill  filed  by 
a  stockholder  of  a  national  bank  to  en- 
join its  officers  from  an  illegal  applica- 
tion of  funds  to  his  prejudice.  Shoe- 
maker V.  National  Mechanics*  Bank 
(C.  C.  18G9)  Fed.  Cas.  No.  12,801. 

16.  Suit  to  oompel  oflioors  to  permit 
examination  of  records  and  documents. 

— ^Any  legal  right  which  a  stockholder 
of  a  national  bank  may  have  to  obtain 
an  inspection  of  its  books  may  be  en- 
forced in  the  state  courts  by  manda- 
mus, in  view  of  the  provision  of  Act 
Aug.  13,  1888,  c.  866,  25  Stet.  433,  that 
for  actions  against  national  banks  at 
law  or  in  equity  they  shall  be  deemed 
citizens  of  the  state  in  which  they  are 
located,  and  that  in  such  cases  the  fed- 
eral Circuit  and  District  Courts  shall 
have  jurisdiction  only  as  in  cases  be- 
tween individual  citizens  of  the  same 
state.  Guthrie  v.  Harkness  (1905)  26 
Sup.  Ct  4,  6,  199  U.  S.  148,  50  I4.  Ed. 
130,  4  Ann.  Cas.  433,  affirming  judg- 
ment Harkness  v.  Guthrie  (1904)  75 
Pac  624,  27  Utah,  248,  107  Am.  St 
Rep.  664,  1  Ann.  Cas.  129. 

State  courts  have  jurisdiction  to  com- 
pel officers  of  a  national  bank  to  permit 
a  stockholder's  examination  of  its  rec- 
ords and  documents  for  a  proper  pur- 
pose. Woodworth  v.  Old  Second  Nat 
Bank  (1908)  117  N.  W.  893,  15  Detroit 
Leg.  N.  773,  154  Mich.  459. 

R.  S.  §  5210,  post,  §  9773,  requires  a 
national  bank  to  keep  a  list  of  share- 
holders, which  shall  be  subject  to  the 
inspection  of  all  shareholders  during 
business  hours.  Stock  Corporation 
Law  (Laws  N.  Y.  1892,  c  688)  f  29,  re- 
quires stock  corporations  to  keep  a 
stockbook,  which  shall  be  open  to  the 
inspection  of  stockholders,  who  may 
make  extracts  therefrom.  Banking  Act 
Aug.  13,  1888,  c  866,  §  4,  25  Stat  436, 
provides  that  national  banking  associa- 
tions shall  be  deemed  citizens  of  the 
state  within  which  they  are  located. 
Held,  that  a  shareholder  of  a  national 
bank  located  in  the  city  of  New  York 
was  entitled  to  examine  its  list  of  share- 
holders, and  to  make  extracts  there- 
from for  the  purpose  of  negotiating  for 
the  purchase  of  stock.  People  v.  Con- 
soUdated  Nat  Bank  (1905)  94  N.  Y.  S. 
173,  105  App.  Div.  409. 

17.  Creditors'  sultw— See,  also,  §  9807, 
post,  and  notes  thereunder. 
The  jurisdiction  of  the  federal  circuit 


court  on  a  creditors'  bill  against  a  na- 
tional bank,  for  discovery  and  other 
relief  upon  allegations  of  fraud  by  the 
officers,  was  not  superseded  by  the  ap- 
pointment of  a  receiver  by  the  comp- 
troller. McElhenny  v.  First  Nat.  Bank 
(C.  C.  1879)  Fed.  Cas.  No.  8,779. 

In  such  case,  the  costs  of  a  master 
appointed  to  investigate  the  affairs  of 
the  bank  would  be  ordered  to  be  paid 
by  the  receiver.    Id. 

18.  Cases  for  winding  up  affairs.— 
See,  also,  note,  post,  as  to  "Suits  by  or 
against  receivers." 

An  action  for  rent,  brought  against 
the  agent  for  the  shareholders  of  an  in- 
solvent national  bank  to  whom  the 
comptroller  of  the  currency  has  releas- 
ed the  estate  of  the  bank,  is  one  to 
wind  up  the  affairs  of  the  bank,  and, 
as  such,  is  within  the  jurisdiction  of 
the  federal  Circuit  Court  Internation- 
al Trust  Co.  V.  Weeks  (1906)  27  Sup. 
Ct  69,  203  U.  S.  364,  51  L.  Ed.  224, 
affirming  judgment  (1905)  139  Fed.  5, 
71  C.  C.  A.  417. 

Under  the  provision  in  the  judiciary 
act  of  1887-88  that  "the  provisions  of 
this  section"  shall  not  affect  the  juris- 
diction of  the  circuit  courts  in  cases 
for  "winding  up  the  affairs"  of  any  na- 
tional bank,  the  circuit  courts  have  at 
least  concurrent  jurisdiction  with  the 
state  courts  in  cases  of  that  kind,  with- 
out regard  to  the  citizenship  of  the  par- 
ties. Lake  Nat  Bank  v.  Wolfeborough 
Sav.  Bank  (1897)  78  Fed.  517,  24  C.  C. 
A.  195. 

A  suit  brought  by  the  receiver  of  a 
national  bank,  by  direction  of  the  comp- 
troller of  the  currency,  to  enforce  a  lia- 
bility due  to  the  bank,  and  to  secure  a 
sale  under  the  order  of  the  court  of 
pledged  securities,  constituting  a  con- 
siderable part  of  its  assets,  held  9ne 
for  winding  up  the  affairs  of  the  bank, 
within  the  meaning  of  the  proviso  to 
section  4  of  the  federal  judiciary  act, 
Aug.  13,  1888,  c.  866,  25  Stat  436,  and 
within  the  jurisdiction  of  a  circuit  court 
without  regard  to  the  citizenship  of  the 
parties.  McCartney  v.  Earle  (1902) 
115  Fed.  462,  53  C.  C.  A.  392,  affirm- 
ing decree  Earle  v.  McCartney  (C.  C. 
1901)  112  Fed.  372. 

An  action  against  a  stockholder's 
agent  for  winding  up  the  affairs  of  a 
national  bank  is  one  of  which  a  federal 
court  had  jurisdiction,  irrespective  of 
citizenship,  under  section  4,  Judiciary 
Act  Aug.  13,  1888,  c.  866,  25  Stat  436.  ' 
Weeks  v.  International  Trust  Co.  (1903) 
125  Fed.  370,  60  C.  C.  A.  236,  revers- 
ing judgment  International  Trust  Co. 
V.  Weeks  (C.  C.  1902)  116  Fed.  898, 
writ  of  error  dismissed  (1904)  24  Sup. 
Ct  853, 193  U.  S.  667,  48  L.  Ed.  839. 

The  question  whether  an  insolvent 
national  bank  should  pay  a  savings  bank 
in  fuU  (Laws  N.  Y.  1882,  c.  409,  §  282) 
or  pro  rata  (R.  S.  §§  5236,  5242,  post, 
§§  9823,  9§38),  is  one  to  be  determined 
by  the  United  States  courts.     Auburn 

(811) 


§991 


THE  JUDICIAL  CODE 


(Tit  12o 


Sav.  Bank  v.  Hayes  (0.  C.  1894)  61 
Fed.  911. 

A  suit  against  an  insolvent  national 
bank  and  others  for  conspiracy  to  de- 
fraud, and  to  recover  from  the  bank 
moneys  alleged  to  have  been  obtained 
from  the  bank  by  the  fraud,  is  remova- 
ble as  a  case  "for  winding  up  the  af- 
fairs" of  a  national  bank  under  the  ju- 
diciary acts,  and  a  receiver  of  the  bank 
who  becomes  a  party  defendant  is  enti- 
tled to  remove  it.  Speckart  v.  German 
Nat.  Bank  (C.  C.  1898)  85  Fed.  12. 

Act  July  12,  1882,  c.  290,  §  4,  22  Stat. 
163,  relating  to  national  banks,  did  not 
deprive  a  circuit  court  of  the  United 
States  of  the  jurisdiction  conferred  by 
prior  statutes  over  suits  brought  by 
receivers  of  such  banks,  without  regard 
to  the  citizenship  of  the  parties;  but 
such  jurisdiction  was  expressly  recog- 
nized and  preserved,  both  at  law  and  in 
equity,  where  the  suit  was  one  brought 
by  direction  of  the  comptroller  or  for 
winding  up  the  affairs  of  the  bank,  by 
the  proviso  to  section  4  of  the  judiciary 
act  of  Aug.  13,  1888,  c.  866,  25  Stat 
436.  Earle  v.  McCartney  (C.  C.  1901) 
109  Fed.  13,  decree  affirmed  McCartney 
V.  Earle  (1902)  115  Fed.  462,  63  C.  0. 
A.  392. 

Where  suit  against  national  bank  and 
its  receiver  was  one  to  wind  up  the  af- 
fairs of  the  bank,  held,  that  a  federal 
court  had  jurisdiction.  Providence 
Bldg.  Co.  v.  Atlantic  Nat  Bank  (D.  C. 
1916)    228   Fed.   814. 

Under  Act  Aug.  13,  1888,  §  4,  and  this 
section,  a  state  court  cannot  entertain 
a  stockholder's  suit  to  wind  up  the  af- 
fairs of  a  national  bank,  where  no  other 
relief  is  prayed.  Birdsey  v.  Commer- 
cial Nat.  Bank  of  Macon  (1915)  85  S.  E. 
881,  143  Ga.  627. 

Where  directors  of  an  insolvent  na- 
tional bank  undertake  to  liquidate  its 
affairs  and  consolidate  It  with  another 
bank,  a  stockholder's  suit  attacking 
such  consolidation,  but  praying  no  re- 
lief against  the  directors  of  the  absorb- 
ing bank,  though  praying  to  wind  up 
the  affairs  of  the  liquidating  bank, 
must  be  brought  in  a  federal  court.    Id. 

19.  Suits  by  or  against  recelvers^-See 
note,  ante,  as  to  "Cases  for  winding 
up  affairs." 

See,  also,  notes  under  subdivision  1, 
ante. 

A  receiver  of  a  national  bank  has  no 
right,  by  virtue  of  his  being  receiver, 
to  remove  from  a  state  to  a  federal 
court  an  action  against  him  for  refus- 
ing to  surrender  property  alleged  to 
belong  to  plaintiff.  Bird  v.  Cockrem  (0. 
C.  1874)  Fed.  Cas.  No.  1,429. 

Plaintiff  was  appointed  receiver  of  an 
insolvent  national  bank  in  Vermont,  and 
obtained  an  order  from  the  circuit  court 
for  the  district  of  Vermont  for  the  sale 
of  certain  bonds  pledged  to  the  bank  as 
security  for  a  debt  due  the  bank  by 
defendant  railroad  company-  in  Canada, 
which  brought  suit  in  the  Canadian 
court  to  recover  the  bonds,  whereupon 
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plaintiff  filed  a  bill  in  the  drcuit  court 
for  the  district  of  Vermont  for  an  in- 
junction against  the  further  prosecu- 
tion of  the  suit  in  Canada.  Held,  that 
the  circuit  court  had  jurisdiction,  and 
that  the  injunction  should  be  granted. 
Hendee  v.  Connecticut  &  P.  R.  R.  Co- 
(C.  C.  1886)  26  Fed.  677. 

Act  March  3,  1887,  §  4,  declares  that 
national  banks  are,  for  the  purpose  of 
actions,  to  be  deemed  citizens  of  the 
states  in  which  they  are  respectively  lo- 
cated, but  "the  provisions  of  this  sec- 
tion shall  not  be  held  to  affect  the  ju- 
risdiction of  the  courts  of  the  United 
States  in  cases*  commenced  by  the  Unit- 
ed States  or  by  direction  of  any  officer 
thereof,  or  cases  for  winding  up  the  af- 
fairs of  any  such  bank."  Held,  that  a 
receiver  of  a  national  bank  may  still 
sue  on  a  claim  due  the  bank  in  the  cir- 
cuit court,  without  reference  to  the 
citizenship  of  the  parties  or  to  the 
amount  involved.  Armstrong  v.  Traut- 
man  (C.  C.  1888)  36  Fed,  275. 

That  a  bank  whose  receiver  was  sued 
by  a  depositor  was  a  national  bank  did 
not  affect  the  jurisdiction  of  the  feder- 
al court  under  act  March  3,  1887,  §  4. 
Tehan  v.  First  Nat.  Bank  (C.  C.  1889) 
39  Fed.  577,  67a 

A  suit  in  a  federal  court  against  an 
executor,  to  recover  a  legacy,  wherein 
a  receiver  of  a  national  bank  which  held 
assets  of  the  estate  is  party  defendant 
will  be  dismissed,  on  demurrer,  as  to  the 
executor,  for  want  of  jurisdiction,  when 
all  the  parties  are  citizens*  of  the  same 
state.  Wardens,  etc.,  St  Luke's  Church 
V.  Sowles  (C.  C.  1892)  51  Fed.  609. 

A  suit,  brought  against  the  receiver 
of  an  insolvent  national  bank,  as  such, 
to  establish  a  daim  of  the  plaintiff  as  a 
depositor  in  the  bank,  is  a  case  arising 
under  the  laws  of  the  United  States, 
of  which  the  United  States  circuit  court 
has  jurisdiction,  irrespective  of  the  cit- 
izenship of  the  parties.  Bartley  v. 
Hayden  (C.  C.  1896)  74  Fed.  913. 

A  receiver  of  a  national  bank,  ap- 
pointed by  the  comptroller  of  the  cur- 
rency when  sued  in  a  state  court  on  a 
claim  of  less  than  $2,000,  has  no  power 
to  remove  the  case  to  a  federal  court. 
Hallam  v.  TiUinghast  (O.  C.  1896)  75 
Fed.  849. 

The  federal  courts  have  no  Jurisdic- 
tion of  a  suit  in  equity  against  a  nation- 
al bank  receiver,  appointed  by  the 
comptroller,  unless  the  amount  in  con- 
troversy exceeds  $2,0(X>.  Smithson  v. 
Hubbell  (C.  C.  1897)  81  Fed.  593. 

A  receiver  of  an  insolvent  national 
bank  appointed  by  the  comptroller  of  the 
currency,  against  whom  an  action  was 
brought  in  a  state  court  to  recover  lestf 
than  $2,000,  had  no  right  to  remove  the 
same  to  a  federal  court  FoUett  v.  Til- 
Unghast  (C.  C.  1897)  82  Fed.  241. 

To  confer  on  a  circuit  court  of  the 
United  States  of  a  district  other  than 
that  in  which  a  national  bank  is  located 
jurisdiction  of  a  suit  in  equity  brought 
by  the  receiver  of  such  bank  under  the 
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judiciary  act  of  1888,  it  is  neceesary 
that  such  suit  b'hould  involve  the  re- 
quired amount  or  value  of  $2,000»  ex- 
clusive of  interest  and  costs.  Brown  v. 
Ellis  (C.  C.  1899)  95  Fed.  1. 

The  receiver  of  a  national  bank  may 
be  sued  in  a  federal  court  in  relation  to 
a  contract  made  by  him  on  behalf  of 
the  estate  in  the  course  of  its'  admin- 
istration. Gilbert  v.  McNulta  (C.  C. 
1899)  96  Fed.  83. 

R.  S.  §  563,  gives  the  district  courts 
jurisdiction  of  "all  suits  at  common  law, 
brought  by  the  United  States  or  any 
officer  thereof  authorized  by  law  to 
sue."  Act  Aug.  13,  1888  (25  Stat.  433), 
confers  the  same  jurisdiction  on  the  dis- 
trict courts,  and  declares  (section  4) 
that  for  jurisdictional  purposes  nation- 
al banks  shall  be  deemed  citizens  of  the 
state  in  which  they  are  located,  but 
that  this  provision  shall  not  affect  the 
jurisdiction  of  the  federal  courts  '*in 
cases  commenced  by  the  United  States, 

(17)  Of  suits  by  aliens  for  torts. 

Seventeenth.  Of  all  suits  brought  by  any  alien  for  a  tort  only,  in 

violation  of  the  laws  of  nations  or  of  a  treaty  of  the  United  States. 

R.  S.  f  568,  par.  16.    Act  March  3,  1911,  c.  231,  f  24,  par.  17,  36  Stat.  1093. 

Notes  of  Decisloiifl 


or  by  the  direction  of  any  officer  there- 
of, or  cases  for  winding  up  the  affairs 
of  any  such  bank."  Held,  that  the  dis- 
trict court  has  jurisdiction  of  an  action 
by  the  receiver  of  an  insolvent  national 
bank  to  collect  assessments  on  stock. 
Such  jurisdiction  is  not  taken  away  by 
Act  July  12,  1882,  §  4,  and  Act  Aug. 
13,  1888,  $  4,  which  take  away  the  spe- 
cial jurisdiction  of  the  district  courts 
over  suits  in  which  a  national  bank  is 
a  party.  Stephens-  v.  Bernays  (D.  C. 
1890)  41  Fed.  401,  affirmed  (C.  C. 
1890)  44  Fed.  642. 

A  receiver  of  a  national  bank  being 
entitled  to  remove  actions  against  him 
to  the  federal  courts  as  an  action  aris- 
ing under  the  laws  of  the  United  States, 
as  provided  by  R.  S.  |  629,  a  defendant 
when  sued  in  a  state  court  by  such  re- 
ceiver, is  also  entitled  to  exercise  the 
same  right.  Johnson  v.  Rankin  (Tex. 
Civ.  App.  1906)  95  S.  W.  665. 


Injuries  and  right  of  action.— This  sec- 
tion provides  a  right  of  action  and  a 
forum  to  citizens  of  Mexico  who  have 
been  injured  by  the  action  of  the  irri- 
gation company.  (1907)  26  Op.  A'tty. 
Gen.  250. 

It  is  the  duty  of  the  United  States 
to  vindicate  the  injury  done  to  Mexico 
regarding  the  boundary  line,  and  to 
that  end  the  United  States  may  proceed 
by  bill  in  equity  to  obtain  mandatory 
relief  in  some  appropriate  form  to  com- 
pel the  restoration  of  the  status  quo 
ante.    Id. 

An  action  by  an  alien  and  a  subject 
and  citizen  of  a  foreign  counti7  for 
personal  injuries-  in  the  sum  of  |10,000 
is  within  the  jurisdiction  of  the  courts 
of  the  United  States.  Sagara  v.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  (C.  C.  1911) 
389    Fed.    2B0. 

Military    governor    held    exonerated 


from  liability  as  for  tort.  O'Reilly  De 
Caraara  v.  Brooke  (1908)  28  Sup.  Ct. 
439,  209  U.  S.  45,  52  L.  Ed.  676. 

The  district  courts  have  jurisdiction 
of  a  tort  committed  by  the  military 
governor  of  Cuba  in  his  official  capacity 
against  an  individual  in  the  course  of 
the  civil  administration  of  the  affairs  of 
the  country.  O'Reilly  De  Camara  v. 
Brooke  (D.  C.  1905)  135  Fed.  384, 
385. 

To  give  jurisdiction  to  a  federal  court 
it  is*  not  enough  that  an  alien  is  a 
party;  it  must  also  appear  that  the 
other  party  is  a  citizen.  Mossman  v. 
Higginson  (1800)  4  Dall.  12,  14,  1  L. 
Ed.  720. 

Where  the  jurisdiction  of  the  federal 
court  depends  on  alienage  or  citizenship 
of  the  parties  it  must  be  set  forth  on 
the  record.  Turner  v.  Enrille  (1799) 
4  Dall.  7,  8,  1  L.  Ed.  717. 


(18)  Of  suits  against  consuls  and  vice  consuls. 
Eighteenth.  Of  all  suits  against  consuls  and  vice  consuls. 

B.  S.  §  563,  par.  17.    Act  March  3,  1911,  c.  231,  §  24,  par.  18,  36  Stat  1093. 

Notes  of  Deolslona 


Scope  and  efPeot  of  statutOd— The  fed- 
eral court  has  jurisdiction  of  a  sniit 
against  a  foreign  consul.  Davis  v. 
Packard  (1833)  7  Pet.  276,  281,  8  L. 
Ed.  684;  Bors  v.  Preston  (1884)  4  Sup. 
Ct.  407,  411,  111  U.  S.  252,  28  L.  Ed. 
419;  St  Luke's  Hospital  v.  Barclay  (G. 
C.  1855)  Fed.  Gas.  No.  12,241;  Gra- 
ham V.  Stucken  (C.  G.  1857)  Id.  5,677; 
Lorway  v.  Lousada  (D.  G.  1866)  Fed. 
Gas.  No.  8,517. 

The  conferring  of  jurisdiction  on  the 
district  courts  of  all  suits  against  con- 
suls or  vice  consuls,  is  not  unconstitu- 


tional. Texas  v.  Lewis  (G.  G.  1882)  14 
Fed.  65,  67;  Pooley  v.  Luco  (D.  G. 
1896)  76  Fed.  146. 

In  absence  of  the  minister  from  Gua- 
temala, the  consul  general,  a  citizen  of 
the  United  States,  exercised  the  minis*- 
ter's  functions  by  consent  of  the  secre- 
tary of  state.  Official  letters  were  ad- 
dressed to  him  as  consul  general,  and 
two  were  addressed  to  him  as  in  charge 
of  the  legation.  His*  own  letters  he 
signed  as  consul  general.  Held,  that 
the  district  court  had  jurisdiction  over  a 
suit  against  him,  as  he  is  not  a  public 
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minister,  within  the  meaning  of  B.  S. 
§  687,  post,  §  1210.  In  re  Baiz  (1890) 
135  U.  S.  403,  10  Sup.  Ct.  854,  34  L. 
Ed.  222,  denjdng  writ  of  prohibition 
HoUander  v.  Baiz  (D.  C.  1890)  41  Fed. 
732. 

Under  the  Judicial  Act  of  1789, 
the  circuit  courts  had  concurrent  ju- 
risdiction with  the  Supreme  Court  in 
cases-  affecting  foreign  consuls.  U.  S. 
V.  Bavara  (C.  C.  1793)  Fed.  Cas.  No. 
16,122,  1  L.  Ed.  388. 

Act  Sept  24,  1789,  §  9,  giving  the 
district  courts  jurisdiction  in  civil  cas- 
es against  consuls  and  vice  consuls,  was 
not  in  conflict  with  Const  art  3,  giving 
the  supreme  court  original  jurisdiction 
in  aU  cases  affecting  ambassadors,  oth- 
er public  ministers,  and  consuls.  Git- 
tings  V.  Crawford  (O.  C.  1838)  Fed. 
Cas.  No.  5,465. 

Prior  to  the  act  of  1875  this  section 
and  B.  S.  §  711,  post,  §  1233,  and  the 
judiciary  act  of  1789,  giving,  up  to  the 
passage  of  the  act  of  1875,  exclusive 
jurisdiction  to  federal  courts  of  "all 
suits"  against  consuls  or  vice  consuls," 
embraced  aU  suits  to  which  the  consul 
or  vice  consul  was  a  necessury  defend- 
ant, and  the  same  construction  must 
still  prevail.  Held,  therefore,  that  a 
motion  to  dissolve  an  attachment 
against  a  consul's  necessary  co-defend- 
ant, for  want  of  jurisdiction,  should  be 
denied.  Froment  v.  Duclos  (D.  C. 
1887)  30  Fed.  385. 

Act  Feb.  18,  1875,  amending  B.  S.  | 
711,  post,  §  1233,  by  repealing  the  pre- 
vious express  exclusion  of  the  state 
courts  as  to  jurisdiction  over  suits 
against  consuls*,  did  not  diminish  the 
jurisdiction  of  the  federal  courts  over 
the  same  actions.    Id. 

The  constitutional  provision  giving  to 
the  supreme  court  "original  jurisdiction" 
in  all  cases  affecting  ambassadors,  oth- 
er public  ministers,  and  consuls  (article 
3,  §  2)  does  not  make  that  jurisdiction 
exclusive.  Pooley  v.  Luco  (D.  C.  1896) 
76  Fed.  146. 

Joinder  of  consul  as  party  as  Juris* 
diotionai  g rounds— The  fact  that  a  con- 
sul of  a  foreign  nation  is  a  party  to 
a  suit  does  not  give  the  federal  court 
of  the  United  States  jurisdiction  there- 
of. Pooley  V.  Luco  (O.  O.  1896)  72 
Fed.  561. 

A  federal  court  has  no  jurisdiction 
merely  becans-e  one  party  is  a  United 
States  consul  at  a  foreign  port    Mil- 


ward  V.  McSaul  (D.  C.  1846)  Fed.  Gas. 
No.  9,624. 

CodefondantSw— Where  jurisdiction  de- 
pends upon  the  fact  that  one  of  the  de- 
fendants is  a  foreign  consul,  and  he  is 
held  not  liable,  judgment  cannot  be  ren- 
dered against  the  others.  Bixby  v. 
Janssen  (C.  C.  1869)  Fed.  Cas.  No. 
1,452. 

The  constQ  of  a  foreign  nation  can  be 
sued  alone  in  the  federal  district  court 
on  a  contract  executed  by  him  jointly 
with  another  person.  Valerino  v. 
Thompson  (D.  C.  1856)  Fed.  Cas.  No. 
16,813a. 

^stoppei  to  claim  or  waiver  of  priv- 

llege.^Where  the  pleadings  in  an  action 
against  a  foreign  consul  do  not  show 
that  he  is  such,  a  judgment  by  default 
against  him  is  valid;  his  failure  to  ap- 
pear and  plead  to  the  juris-diction  of  the 
court  being  a  waiver  of  the  want  of  ju- 
risdiction. Hall  V.  Young  (1825)  20 
Mass.  (3  Pick.)  80,  15  Am.  Dec.  180. 

Where,  after  suit  brought  in  a  state 
court,  defendant  accepted  the  office  of 
consul  of  a  foreign  power,  and  allowed 
the  action  to  proceed  to  trial  upon  the 
merits,  without  objecting  that  he  was 
privileged  to  be  sued  in  the  federal 
courts  alone,  he  was  estopped  to  set  up 
his  privilege  in  proceedings  in  error. 
Koppel  V.  Heinrichs-  (N.  Y.  1847)  1 
Barb.  449. 

Where  a  foreign  consul  is  sued  in  a 
state  court,  he  waives  his  privilege  to 
be  sued  in  the  federal  courts  alone,  by 
pleading  to  the  merits;  and,  after  verdict 
against  him,  he  cannot  avail  himself  of 
his  privilege  by  affidavit  on  special  mo- 
tion. Flynn  v.  Stoughton  (N.  Y.  1848) 
5  Barb.  115. 

Where  one  who  is  a  foreign  consul 
pleads'  to  the  merits  In  the  court  be- 
low, and  assigns  his  consulship  as  error 
in  fact  neither  the  fact  that  he  did  not 
claim  his  privilege  in  the  trial  court,  nor 
the  fact  that  he  contracted  the  debt 
jointly  with  one  not  having  such  priv- 
ilege, is  a  waiver  of  the  privilege  to  be 
exempt  from  suit  in  the  state  courts. 
Thompson  v.  Valarino  (N.  Y.  1850)  3 
Code  Bep.  143. 

A  foreign  consul  does  not  waive  his 
privilege  to  be  sued  in  the  United  States 
courts  by  appearing  in  the  state  court 
and  pleading  to  the  merits.  Valarino  v. 
Thompson  (1853)  7  N.  Y.  (3  Seld.)  576. 


Criminal     prosecutions^— See 

art  3,  §  2,  cl.  1. 


Const 


(19)  Of  suits  and  proceedings  in  bankruptcy. 

Nineteenth.  Of  all  matters  and  proceedings  in  bankruptcy. 

B.  S.  §  663,  par.  18.    Act  July  1,  1898,  c  541,  §§  2,  23,  30  Stat  545,  552. 
Act  March  3,  1911,  c.  231,  f  24,  par.  19,  36  Stat  1093. 

Notes  of  Decisions 


See,  also,  post,  t§  9586,  9607,   and 
notes  thereunder. 

Nature  and  extent  of  Jurisdictions- 
District  courts  have  original  jurisdic- 
tion in  their  respective  districts  of  all 
(814) 


matters  and  proceedings  in  bankruptcy, 
and  may  hear  and  adjudicate  the  same 
according  to  the  provisions  of  the 
Bankruptcy  Act  Coit  v.  Robinson 
(1873)  19  Wall.  274,  278,  22  L.  Ed. 
152;    Price  v.  Price   (D.  O.  1880)  48 
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Fed.  823;  In  re  TuUy  (D.  C.  1907) 
156  Fed.  634,  635. 

In  a  case  arising  under  the  bankrupt 
law  of  1867,  it  was  held  that  the  cir- 
cuit court  bad  power  to  dismiss  an  ap- 
peal because  it  had  not  been  entered 
in  time.  In  re  Woollen  (1881)  104  U. 
S.  300,  26  L.  Ed.  768. 

The  federal  courts  have  jurisdiction 
in  all  cases  in  which  suit  is  brought  by 
or  against  the  assignees,  and  he  can- 
not be  compelled  to  go  into  the  state 
courts  to  assert  his  right  as  such.  Mc- 
Lean V.  Lafayette  Bank  (C.  C.  1843) 
Fed.  Cas.  No.  8.885. 

The  federal  court  will  exercise  juris- 
diction over  distinct  interests  and  par- 
ties, on  allegations  of  fraud,  in  order 
to  adjust  liens  and  make  distribution  of 
assets.  McLean  y.  Lafayette  Bank  (C. 
C.  1846)  Fed.  Cas.  No.  8,888. 

A  biU  will  lie  in  the  federal  court  to 
enjoin  enforcement  of  a  fraudulent 
judgment  obtained  by  an  assignee  in 
bankruptcy  against  an  alleged  debtor 
of  the  bankrupt,  though  all  parties  are 
citizens  of  the  same  state.  Noyes  v. 
Wniard  (C.  C.  1871)  Fed.  Cas.  No. 
10374. 

The  federal  court  has  jurisdiction  of 
a  common-law  or  equity  suit  by  an  as- 
signee in  bankruptcy  appointed  in  an- 
other district,  in  a  case  of  diverse  citi- 
zenship, where  the  amount  in  dispute 
is  sufficient  Payson  v.  Dletz  (C.  O. 
1873)  Fed.  Cas.  No.  10,861. 

The  federal  court  will  entertain  a  bill 
by  an  assignee  against  several  mort- 
gagors and  other  lienholders  to  ascer- 
tain the  amounts  due,  and  sell  all  the 
property  free  from  incumbrances. 
Sutherland  v.  Lake  Superior  Ship  Ca- 
nal, Railroad  &  Iron  Co.  (C.  C.  1874) 
Fed.  Cas.  No.  13,643. 

Where  the  bankrupts  collect  from 
their  undertenants  rent  accruing  before 
the  bankruptcy,  and  secured  by  a  lien 
upon  crops,  the  district  court  has  ju- 
risdiction of  a  petition  filed  by  the  land- 
lord to  recover  such  fund.  Wylie  v. 
Smith  (C.  C.  1875)  Fed.  Cas.  No.  18,- 
.110. 

The  jurisdiction  acquired  by  a  feder- 
al court  sitting  in  equity,  by  virtue  of 
the  character  of  the  complainant  as  as- 
signee in  bankruptcy,  is  not  lost  merely 
because  the  complainant  has  parted 
with  all  his  title  pendente  lite;  and  the 
court  also  has  jurisdiction  of  a  cross 
bill  filed  by  a  new  defendant,  irrespec- 
tive of  his  residence.  Barnard  v.  Hart- 
ford, P.  &  F.  R.  Co.  (C.  C.  1878)  Fed. 
Cas.  No.  1,003. 

The  jurisdiction  of  bankruptcy  courts 
includes  everything  necessary  to  set- 
tle, administer,  and  distribute  the  bank- 
rupt's estate,  but  it  does  not  include 
the  protection  of  property  set  over  to 
the  bankrupt  as  exempt  from  adverse 
liens.  Jeffries  v.  Bartlett  (C.  C.  1884) 
20  Fed.  496,  498. 

The  fact  that  the  state  is  a  creditor 
does  not  afiEect  the  jurisdiction  of  the 
bankruptcy  court    In  re  Greenville  & 


C.  R.  Co.  (D.  C.  1872)  Fed.  Cas.  No. 
5,787. 

Under  Act  1867,  the  federal  district 
courts  had  jurisdiction  both  in  law  and 
equity.  In  re  Fendley  (D.  C.  1874) 
Fed.  Cas.  No.  4,728. 

The  district  court  has  full  power,  as 
a  court  of  equity,  to  settle  all  contro- 
versies between  the  bankrupt  and  his 
creditors.  Fowler  v.  Dillon  (D.  C. 
1875)  Fed.  Cas.  No.  5,000. 

The  district  court  has  jurisdiction  of 
a  controversy  as  to  the  ownership  of 
a  fund  in  the  hands  or  under  the  con- 
trol of  the  assignee,  without  regard  to 
the  residence  of  the  parties  in  inter- 
est In  re  Sabin  (D.  C.  1878)  Fed. 
Cas.  No.  12,195. 

Where  the  jurisdiction  depends  up- 
on the  fact  that  one  of  the  plaintiffs  is 
assignee  of  a  bankrupt  whose  estate  is 
interested  in  the  controversy,  jurisdic- 
tion ceases  if  the  interest  of  the  estate 
ceases,  and  the  cause  will  be  dismissed 
as  to  the  assignee.  Moore  v.  O'Fallon 
(r>.  C.  1882)  10  Fed.  593. 

A  district  court  of  the  United  States 
has  jurisdiction  of  an  action  brought 
by  a  trustee  in  bankruptcy  in  the  name 
of  the  United  States  on  the  bond  of  a 
former  trustee  to  recover  the  value  of 
property  for  which  he  has  failed  to 
account  U.  S.  v.  Union  Surety  & 
Guaranty  Co.  (D.  C.  1902)  118  Fed. 
482,  488. 

Where  a  court  of  admiralty  in  a  suit 
in  rem  acquired  jurisdiction  of  the  li- 
beled vessel  and  the  parties  before  the 
institution  of  bankruptcy  proceedings 
against  the  owner  in  another  district, 
and  has  sold  the  vessel  and  holds  the 
proceeds,  it  can  exercise  its  jurisdic- 
tion only  so  far  af  to  determine  the 
rights  of  the  parties  in  admiralty,  and 
any  rights  claimed  under  the  bankrupt- 
cy law  must  be  submitted  to  and  deter- 
mined by  the  court  of  bankruptcy  hav- 
ing jurisdiction.  The  William  B.  Kib- 
bee  <D.  C.  1908)  164  Fed.  653. 

Adverse  claimants  in  bankruptcy  pro- 
ceedings may,  in  the  proper  case,  sue 
or  be  sued,  in  the  Court  of  the  United 
States,  when  the  bankrupt  might  have 
sued  there  on  the  same  cause  of  action, 
viz.,  where  there  is  a  diversity  of  citi- 
zenship and  the  requisite  amoimt  is  in- 
volved. In  re  MacDougall  (D.  C.  1909) 
175  Fed.  400. 

A  federal  question  within  the  juris- 
diction of  the  United  States  court  is 
raised  where,  in  ejectment,  it  appears 
that  the  land  was  set  apart  to  plain- 
tiff as  an  exemption  in  bankruptcy  pro- 
ceedings, and  that  notwithstanding  the 
land  was  sold  by  the  United  States  mar- 
shal after  the  adjudication,  under  an 
execution  levied  before;  the  purchas- 
er being  defendant's  grantor.  Lord  v. 
Cannon  (1885)  75  Ga.  300. 

Diversity  of  citizenship.— The  federal 
court  has  no  jurisdiction  of  a  bill  by  the 
assignee  of  a  bankrupt  firm  against  a 
member  thereof  and  his  assignee,  where 
both  are  citizens  of  the  same  state,  to 
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require  such  assijniee  to  pay  complain- 
ant a  8}irplu8  after  individual  creditors 
are  satisfied.  Act  1867,  §  2.  Stevens 
V.  Appleton  (C.  C.  1874)  Fed.  Cas.  No. 
13,304. 

Suits  by  an  assignee  in  bankruptcy 
are  excepted  from  the  general  rule 
that  the  federal  courts  have  no  juris- 
diction of  controversies  between  citi- 
zens of  the  same  states,  and  this  excep- 
tion includes  a  suit  by  such  assignee 
against  a  person  not  a  party  to  the 
proceedings  in  bankruptcy.  Atitinson  v. 
Purdy  (D.  C.  1844)  Fed.  Cas.  No.  616. 

Derivation   of   titie   from    decree    In 

bankruptcy.— The  fact  that  a  complain- 
ant in  a  suit  to  quiet  title  founds  his 
claim  on  a  title  derived  from  a  decree  in 
bankruptcy  will  not  give  the  federal 
court  jurisdiction  to  entertain  the  suit 
when  an  action  of  ejectment  for  the 
land  in  controversy  is  pending  in  the 
state  court,  and  no  relief  could  be 
granted  without  enjoining  such  action. 
McAlpine  v.  Tourtelotte  (C.  C.  1886) 
24  Fed.  69. 

Controversies  between  assignee  and 
third  persons.— The  district  courts  have 
original  jurisdiction  of  all  cases  and 
controversies  between  third  persons 
and  an  assignee  in  bankruptcy  as  such. 
Bachman  v.  Packard  (C.  C.  1872)  Fed. 
Cas.  No.  700;  Hallack  v.  Tritch  (C.  0. 
1878)  Fed.  Cas.  No.  5,956. 

Controversies  between  bankrupt  and 
assignee.— The  district  court  has  exclu- 
sive jurisdiction  of  all  controversies  be- 
tween the  assignee  and  the  bankrupt, 
depending  on  his  relation  as  such.  Carr 
V.  Gale  (C.  C.  1847)  Fed.  Cas.  No.  2,- 
434. 

Collection  of  assets  and  recovery  of 
preferences.— The  district  court  of  the 
United  States,  in  a  district  other,  than 
that  in  which  the  bankruptcy  proceed- 
ings are  pending,  has  no  jurisdiction  of 
a  suit  by  an  assignee  to  recover  assets 
of  the  bankrupt  or  moneys  paid  in  vio- 
lation of  the  bankruptcy  acts.  Shear- 
man V.  Bingham  (D.  C.  1871)  Fed.  Cas. 
No.  12,733;  Jobbins  v.  Montague  (D.  C. 
1872)  Fed.  Cas.  No.  7,330;  Lamb  v. 
Damron  (D.  C.  1873)  Fed.  Cas.  No. 
8,014.  CONTRA,  Sherman  v.  Bing- 
ham (C.  C.  1872)  Fed.  Cas.  No.  12,762; 
Moore  v.  Jones  (D.  C.  1848)  Fed. 
Cas.  No.  9,768;  Goodall  v.  TutUe  (D. 
C.  1872)  Fed.  Cas.  No.  5,533. 

Under  R.  S.  §  630.  the  federal  court 
had  jurisdiction  of  a  bill  by  an  assignee 
to  recover  money  or  property  of  the 
bankrupt  preferentially  or  fraudulently 
conveyed.  Giveen  v.  Smith  (C.  C. 
1871)  Fed.  Cas.  No.  5,467;  Flanders  v. 
Abbey  (C.  C.  1874)  Fed.  Cas.  No. 
4.851;  Little  v.  Alexander,  Id.  8,393; 
Main  v.  Glen  (D.  O.  1875)  Fed.  Cas. 
No.  8,973. 

Suits  may  be  brought  by  an  assignee 
in  bankruptcy  in  the  federal  courts  to 
collect  assets  due  the  estate,  without 
reference  to  amount  or  value  in  contro- 
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versy.  Dutcher  t.  Wright  (1876)  94 
U.  S.  553,  558,  24  L.  Ed.  130;  Payson 
V.  Coffin  (C.  0.  1877)  Fed.  Cas.  No. 
10,858. 

United  States  district  courts  have  no 
jurisdiction  over  independent  suits 
brought  by  a  trustee  in  bankruptcy  to 
assert  a  title  to  money  or  property  as 
assets  of  the  bankrupt,  against  stran- 
gers to  the  bankruptcy  proceedings, 
unless  by  consent  of  the  proposed  de- 
fendant; such  jurisdiction  being  de- 
nied to  them  by  section  23  of  the  bank- 
ruptcy act  of  1898.  Bardes  v.  First 
Nat.  Bank  (1900)  20  Sup.  Ct  1000, 
1003,  178  U.  S.  524,  44  L.  Ed.  1175. 

In  summary  proceedings  in  bankrupt- 
cy by  a  trustee  against  third  persons 
to  recover  property  claimed  adversely, 
the  bankruptcy  court  has  jurisdiction  to 
determine  whether  the  claim  asserted 
is  merely  colorable,  but  may  not, 
against  claimants'  objection,  pass  on 
the  truthfulness  of  the  witnesses  and 
the  weight  of  the  testimony  as  affecting 
the  merits  of  the  claim.  In  re  Tork- 
ville  Coal  Co.  (1914)  211  Fed.  619,  128 
C.  C.  A.  570. 

The  court  had  jurisdiction  under  R.  S. 
I  630,  of  an  action  against  a  resident  of 
the  district,  brought  by  an  assignee  ap- 
pointed in  another  state  to  recover  a 
preference  or  to  collect  assets.  Brooke 
V.  McCraken  (C.  C.  1874)  Fed.  Cas. 
No.  1,932;  Hunt  v.  Jackson  (C.  C. 
1866)  Fed.  Cas.  No.  6,893;  Gindrat  v. 
Dane  (C.  C.  1874)  Fed.  Cas.  No.  5,455; 
Post  V.  Rouse  (C.  C.  1874)  Fed.  Cas. 
No.  11,300.  CONTRA,  Latbrop  v. 
Drake  (C.  C.  1873)  Fed.  Cas.  No.  8,109. 

The  district  court  has  jurisdiction  of 
an  action  by  an  assignee  to  recoyer  a 
balance  due  from  a  principal  to  the 
bankrupt  as  factor  at  the  time  of  the 
presentation  of  his  petition  in  bank- 
ruptcy. Kelly  V.  Smith  (C.  C.  1848) 
Fed.  Cas.  No.  7,675. 

The  assignee  may  sue  in  the  circuit 
court  on  a  note  of  which  the  bankrupt 
is  payee  (Act  1841).  Pritchard  v. 
Chandler  (C.  C.  1855)  Fed.  Cas.  No. 
11,436. 

The  federal  court  has  not  jurisdiction 
of  suits  brought  by  the  assignee  of  the 
bankrupt,  simply  to  collect  the  assets. 
Woods  V.  Forsyth  (C.  C.  1888)  Fed. 
Cas.  No.  17,992;  Same  v.  Jackson  Iron 
Mfg.  Co.  (C.  C.  1874)  Fed.  Os.  No. 
17.993. 

The  federal  court  has  jurisdiction  of 
a  bill  filed  by  an  assignee  in  bankruptcy 
in  the  nature  of  a  creditors'  bill  to  reach 
assets  in  the  hands  of  third  parties, 
where  the  amount  in  dispute  exceeds 
the  statutory  amount,  and  the  contro- 
versy is  between  citizens  of  the  state 
where  it  was  brought  and  the  dtisens 
of  another  state.  Spaulding  v.  Mc- 
Govem  (C.  0.  1874)  Fed.  Cas.  No.  13,- 
217. 

The  federal  court  has  no  jurisdiction 
of  a  bill  in  equity  filed  by  creditors  be- 
fore the  appointment  of  an  assignee  to 
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restrain  a  chattel  mortgagee  in  posses-      and  under  the  statute.     Olney  t.  Tan- 
sion  from  disposing  of  the  goods  of  an      ner  (D.  C.  1879)  Fed.  Cas.  No.  10,506. 

r"*iR^R?*Fj^rr«  ^K^TSn7  ^"'^  ^°"         Annulment  of  dlscharg.^The  district 

Ti„^    ^f^fiS^T^ifo    •     ^"     V  ♦      court  in  which  a  bankrupt  obtained  his 

i,„^  ?   •  i^i^^^i  *  ^'  *  "^,?"«,Tk*      discharge  has  jurisdiction  to  entertain 

^  »i^':i!^t'*?*'"j'j'  T"'  •'"^''  f1  ^l  "^  ""Si""!  MU  by  a  creditor  who  has 

an  asmgneem  bankruptcy  m  a  district  ^^^^^  j^j^  ^^^t  against  a  bankrupt,  in 

other  than  that  m  which  the  decree  m  ^^^^^  to  vacate  and  discharge  a  certifi- 

bankrnptcy  w«8  made,  to  redeem  mort-  ^^^   ^   bankruptcy   obtained    In    such 

gaged  property  »  which  tte  complain-  ^^^^    „„    j^^    imputations    of    fraud, 

ant  has  the  legal  btie  to  the  eqmty  of  Commercial   Bank   v.    Buckner   (1857) 

redemption     Barnard  v.  Hartford,  P.  20  How.  108.  15  L.  Ed.  862. 

1  rm  ^''*  ^''«*"<='^  ^^o"'*  '"'^  inherent  pow- 

±,Wii.                        _           ......  er  to  entertain  a  petition  of  creditors 

A  suit  by  an  assignee  to  set  aside  a  to  vacate  a  certificate  of  discharge  of  a 
fniudiUent  conveyance,  after  the  dis-  bankrupt.  Allen  v.  Thompson  (D.  C. 
charge  of  property  concealed  prior  i882)  10  Fed  116. 
thereto,  is  not  a  suit  to  annul  the  dis- 
cbarge, and  may  therefore  be  brought  in  Pleading-— Where  a  cause  of  action 
the  circuit  court  Nicholas  v.  Murray  under  the  Bankruptcy  Law  over  which 
(C.  C.  1878)  Fed.  Cas.  No.  10.223.  a  United  States  court  has  jurisdiction 

Avoidance  of  aMlgnments-The  fed-  t  V„"nnl  'Ilf  ^illl'f  ml°.r«  H«l»Thfn 

eral  court  has  jnrisaction  of  an  action  ^1  tw  fh.  !^TJI^^^^■.^f!^l^l 

4-^  ««d.  -«:^«  «   »^».«.«i   ««-:«««,.>«♦  K-  ^^  "^^^  *"®  amount  involved  is  more 

rto  h.nS™n.   .nT2tliwwr.^™n^  *«"  $3,000.    Milkman  V.  Arthe.(D.  C. 

the  bankrupt,  and  distnbute  the  prop-  1914  \  213  Fed  642 

erty  among  the  lien  and  general  credi-  »     ;                •        . 

tors.     McLean  v.  Mellne  (C.  C.  1843)  Cited     without    definite     application, 

Fed.  Cas.  No.  8,890.  Parks  v.  Booth  (1880)  102  U.  S.  96,  28 

A  receiver,  appointed  in  supplemen-  L.  Ed.  54;  Lerouz  v.  Hudson  (1883)  3 

tary  proceedings  prior  to  the  filing  of  Sup.  Ct.  309,  312,  109  U.  S.  468,  27  L. 

a    petition   in   banltruptcy   against   the  Ed.  1000;    In  re  Wood  (1908)  28  Sup. 

debtor,  may  sue  the  assignee  in  bank-  Ct.  621,  210  U.  S.  246,  52  L.  Ed.  1046; 

ruptcy  and  a  prior  voluntary  assignee  Liehman  v.  La  Forge  (C.  C.  1890)  42 

in  the  district  court  to  set  aside  an  as-  Fed.  493,  494. 
signment  to  the  latter  as  void  in  fact 

(20)  Of  suits  against  the  United  States. 

Twentieth.  Concurrent  with  the  Court  of  Claims,  of  all  claims  not 
exceeding  ten  thousand  dollars  founded  upon  the  (Constitution  of  the 
United  States  or  any  law  of  Congress,  or  upon  any  regulation  of  an 
Executive  Department,  or  upon  any  contract,  express  or  implied, 
with  the  Government  of  the  United  States,  or  for  damages,  liquidated 
or  unliquidated,  in  cases  not  sounding  in  tort,  in  respect  to  which 
claims  the  party  would  be  entitled  to  redress  against  the  United 
States,  either  in  a  court  of  law,  equity,  or  admiralty,  if  the  United 
States  were  suable,  and  of  all  set-offs,  counterclaims,  claims  for  dam- 
ages, whether  liquidated  or  unliquidated,  or  other  demands  whatso- 
ever on  the  part  of  the  Government  of  the  United  States  against  any 
claimant  against  the  Government  in  said  court:  Provided,  however. 
That  nothing  in  this  paragraph  shall  be  construed  as  giving  to  either 
the  district  courts  or  the  Court  of  Claims  jurisdiction  to  hear  and 
determine  claims  growing  out  of  the  late  Civil  War,  and  commonly 
known  as  "war  claims,"  or  to  hear  and  determine  other  claims  which 
had  been  rejected  or  reported  on  adversely  prior  to  the  third  day  of 
March,  eighteen  hundred  and  eighty-seven,  by  any  court,  depart- 
ment, or  commission  authorized  to  hear  and  determine  the  same,  or 
to  hear  and  determine  claims  for  pensions ;  or  as  giving  to  the  district 
courts  jurisdiction  of  cases  brought  to  recover  fees,  salary,  or  com- 
pensation for  official  services  of  officers  of  the  United  States  or 
brought  for  such  purpose  by  persons  claiming  as  such  officers  or  as  as- 
signees or  legal  representatives  thereof;  but  no  suit  pending  on  the 
twenty-seventh  day  of  June,  eighteen  hundred  and  ninety-eight,  shall 
abate  or  be  affected  by  this  provision :  And  provided  further.  That  no 
suit  against  the  Government  of  the  United  States  shall  be  allowed  un- 
der this  paragraph  unless  the  same  shall-  have  been  brought  within  six 
years  after  the  right  accrued  for  which  the  claim  is  made :  Provided, 
That  the  claims  of  married  women,  first  accrued  during  marriage,  of 
1  U.S.CoMP/16-52  (817) 
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persons  under  the  age  of  twenty-one  years,  first  accrued  during 
minority,  and  of  idiots,  lunatics,  insane  persons,  and  persons  beyond 
the  seas  at  the  time  the  claim  accrued,  entitled  to  the  claim,  shall  not 
be  barred  if  the  suit  be  brought  within  three  years  after  the  disability 
has  ceased;  but  no  other  disability  than  those  enumerated  shall  pre- 
vent any  claim  from  being  barred,  nor  shall  any  of  the  said  disabilities 
operate  cumulatively.  All  suits  brought  and  tried  under  the  provi- 
sions of  this  paragraph  shall  be  tried  by  the  court  without  a  jury. 

Act  March  3, 1887,  c.  359,  §  1,  24  Stat.  505.  Act  June  27,  1898,  c.  503,  {  1. 
30  Stat.  494.  Act  July  1,  1898,  c.  546,  §  3,  30  Stat.  649.  Act  Feb.  26,  1900, 
c.  25,  31  Stat.  33.    Act  March  3, 1911,  c.  231,  §  24,  par.  20,  36  Stat  1093. 

Notes  of  Decisions 

maintained  in  a  District  Court  under 
the  judicial  code.  Wells  ▼.  BussellTille 
Anthracite  Coal  Min.  Co.  (D.  C.  1913) 
206  Fed.  528. 

2.  Suits  against  government  In  gen- 
erai.— See,  also,  notes  at  end  of  the 
Constitution. 

Since  the  United  States  are  not  su- 
able of  common  right,  a  party  who  in- 
stitutes such  suit  must  bring  same 
within  the  authority  of  some  act  of 
Congress,  or  the  court  cannot  exercise 
jurisdiction  oyer  it.  U.  S.  t.  Clarke 
(1834)  8  Pet.  436,  444,  8  L.  Ed.  lOOL 

The  judiciary  act  does  not  authorize 
a  suit  against  the  United  States  in  any 
of  the  federal  courts.  U.  S.  y.  Tillou 
(1867)  73  U.  S.  (6  Wall)  484,  18  L. 
Ed.  920;  Id.  (1867)  3  Ct.  CL  454. 

The  United  States  cannot  be  sued 
without  its  consent.  Cunningham  v. 
Macon  &  B.  R,  Co.  (1883)  3  Sup.  Ct 
292,  296,  109  U.  S.  446,  27  L.  Ed.  992. 

The  goyernment  is  not  liable  to  be 
sued  for  the  torts,  misconduct,  mis- 
feasances, or  laches  of  its  officers  or 
employes,  unless  its  consent  thereto  is 
given  in  some  act  of  Congress.  Bigby 
V.  U.  S.  (1903)  23  Sup.  Ct  468,  471,  > 
188  U.  S.  400,  47  L.  Ed.  519. 

Since  a  sovereign  can  be  sued  only  by 
his  own  consent,  he  may  prescribe  the 
conditions  on  which  he  wiU  be  sued. 
Treat  v.  Farmers'  Loan  &  Trust  Co. 
(1911)  185  Fed.  760,  108  C.  C.  A.  98, 
affirming  judgments  Central  Trust  Co. 
of  New  York  v.  Treat  (C.  C.  1909)  171 
Fed.  301,  and  Farmers*  Loan  &  Trust 
Co.  V.  Same,  Id.  302. 

Right  to  sue  the  United  States  in 
their  own  courts  is  strictly  limited  by 
the  statutes  granting  the  consent  (Tuck- 
er Act),  which  cannot  be  extended  by 
the  courts.  Reid  Wrecking  Co.  v.  U. 
S.  (D.  C.  1913)  202  Fed.  314. 

3.  Suits  against  federal  offlcers  or 
agents^— See,  also,  notes  at  end  of  the 
Constitution. 

A  suit  to  restrain  the  Secretary  of  the 
Interior  from  carrying  out  the  provi- 
sions of  Act  June  27,  1902,  c  1157,  32 
Stat  400,  controlling  the  disposition  of 
the  pine  lands  ceded  by  the  Indians  of 
the  state  of  Minnesota,  under  Act  Jan. 
14,  1889,  c.  24,  25  Stat  642,  to  the 
United  States,  to  be  administesed  for 
their  benefit,  and  to  require  him  to  ex- 
ecute the  trust,  and  account,  is,  in  ef- 


See  I  1136,  and  notes  thereunder. 
See,  also,  notes  at  end  of  the  Consti- 
tution. 

1.  Re-enactment   of   former    statute,    and 

saTlng  of  jurisdiction. 

2.  Suits  against  goyernment  in  general. 

3.  Suits  against  federal  offlcers  or  agents. 

4.  Claims  against  government  In  general. 
6.    Jurisdictional  amount 

6.  Assignment   of   claim   against  govern- 

ment 

7.  Suit  by  assignee  of  claim. 

8.  Claims  by  aliens. 

9.  Actions  of  tort 
10.    Implied  contract  in  general. 
U.    Claim  or  suit  for  salvage. 

12.  Suit  for  use  of  machinery. 

13.  Action   by   contractor    for   extra  work 

and  damages. 

14.  Ejectment  against  one  holding  posses- 

sion as  agent  or  in  official  capacity. 

15.  Suit   by   entryman    to    recover   money 

paid. 

16.  Claim   to   patent   to   lands   earned   by 

railroad  company. 

17.  Claim  by  purchaser  of  timber  land  for 

patent. 

18.  Restraining  public  land  department  of- 

ficials. 

19.  Suit   for  destruction  of   value  of  real 

properly. 

20.  Suit  for  use  and  occupation. 

21.  Restitution  of  fine  paid. 

22.  Petition  to  cancel  Judgment  lien. 

23.  Claims  for  taxes  collected. 

24.  Action  to  recover  back  duties  Illegally 

exacted. 

25.  Claims  for  fees,   salary,  or  compensa- 

tion of  offlcers. 

26.  Official  determination  of  claims  In  gen- 

eral. 

27.  Rejection    of   claims   or   reporting   the 

same  adversely. 

28.  Set-oCTs  and  counterclaims. 

29.  Limitations. 

30.  Procedure  in  exercise  of  Jurisdiction. 

I.  Re-snactmsnt  of  former  statute, 
and  saving  of  Jurlsdlctlon^—See,  also, 
note  post,  as  to  "Claims  for  fees,  sal- 
ary, or  compensation  of  officers." 

By  this  subdivision  the  amendment 
by  Act  June  27,  1898,  c.  503,  to  Act 
March  3,  1887,  c.  359,  was  re-enacted, 
but  to  save  the  jurisdiction  of  cases 
then  pending  under  the  Act  of  1887  it 
was  enacted  that  no  suit  pending  on 
June  27,  1898,  shall  abate  or  be  affect- 
ed by  this  provision,  and  this  language 
is  clear  and  means  that  while  suits 
under  the  act  of  1887  then  pending 
shall  not  be  executed,  causes  of  action 
existing,   but  not   pending,   cannot  be 
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feet,  a  suit  against  the  TJDited  States, 
which  the  courts  have  no  jurisdiction 
to  entertain.  Naganab  v.  Hitchcock 
(1906)  26  Sup.  Ct  667,  202  U.  S.  473, 
50  L.  Ed.  1113,  affirming  decree  (1906) 
25  App.  D.  C.  200. 

A  suit  to  enjoin  an  Indian  agent  from 
obstructing  the  complainant  in  pros- 
pecting on  lands  of  a  reservation  for 
the  purpose  of  making  a  selection  of 
mineral  lands  thereon,  as  he  was  au- 
thorized to  do  by  an  act  of  Congress,  is 
one  to  restrain  an  individual  tort  which 
would  result  in  irreparable  injury  to 
complainant,  and  not  one  against  the 
United  States,  and  for  that  reason  not 
within  the  jurisdiction  of  the  court, 
although  defendant  claims  to  be  acting 
in  his  official  capacity  as  a  representa- 
tive of  the  government,  where  such  ac- 
tion is  without  warrant  of  law.  Wads- 
worth  V.  Boysen  (1906)  148  Fed.  771, 
78  C.  C.  A.  437. 

That  the  defendant  is  an  officer  of  the 
United  States,  and  claims  to  have  been 
acting  under  an  act  of  Congress  in  do- 
ing the  acts  complained  of,  does  not 
give  a  federal  court  original  jurisdic- 
tion under  Judiciary  Act  March  3, 1887, 
§§  1,  2.  City  of  Stanfield  v.  Umatilla 
River  Water  Users'  Ass'n  (C.  C.  1911) 
192  Fed.  596. 

A  suit  against  government  officers  to 
restrain  acts  claimed  to  be  without  au- 
thority of  law,  by  which  complainant 
will  be  deprived  of  rights  accorded  to 
him  by  the  law,  is  not  one  against  the 
United  States.  Baker  v.  Swigart  (D. 
C.  1912)  196  Fed.  569,  decree  reversed 
(1912)  199  Fed.  865,  118  O.  C.  A.  313, 
which  is  reversed  (1913)  33  S.  Ct  645, 
229  U.  S.  187,  57  L.  Ed,  1143. 

4.  Claims  against  government  in  gen- 
eral.—-Acts  1792,  c.  11,  conferring  on 
the  circuit  courts  power  to  adjudicate 
pension  claims,  did  not  authorize  the 
judges  of  those  courts  to  exercise  out 
of  court,  and  in  the  character  of  com- 
missioners, the  powers  conferred  by 
the  act.  U.  S.  v.  Todd  (1851)  54  U.  S. 
(13  How.)  52,  note,  14  L.  Ed.  47. 

Neither  the  receiver  of  an  insolvent 
national  bank  nor  the  comptroller  of 
the  currency  has  power  to  submit  to  the 
determination  of  the  federal  circuit 
court,  in  a  suit  against  them  by  credi- 
tors of  the  bank,  the  question  of  prior* 
ity  of  payment,  or  the  amount,  of  claims 
of  the  United  States;  the  court  of 
claims  alone  having  jurisdiction.  Case 
V.  Terrell  (1870)  78  U.  S.  (11  WaU.) 
199,  20  L.  Ed.  134. 

Act  March  3, 1887,  c.  359,  having  giv- 
en jurisdiction  to  the  circuit  court  of  aU 
claims  against  the  United  States  ex- 
ceeding $1,000,  founded  on  contracts, 
express  or  implied,  or  for  damages, 
liquidated  or  unliquidated,  in  cases  not 
sounding  in  tort,  if  claimant's  petition 
shows  that  the  claim  is  not  founded  up- 
on torts  of  officers  of  the  government, 
but  on  acts  of  theirs  authorilsed  by 
legislation  of  congress,  it  is  immaterial 


whether  the  petition  claims  compensa- 
tion as  on  an  implied  contract  or  as  for 
damages.  Chappell  v.  U.  S.  (C.  C.  1888) 
34  Fed.  673. 

By  Act  March  3,  1887,  the  district 
court  is  given  concurrent  jurisdiction 
with  the  court  of  claims  "where  the 
amount  of  the  claim  does  not  exceed 
|1,000,"  and  the  same  right  to  appeal 
and  take  writs  of  error  is  given  to  the 
plaintiff  or  the  United  States  as  "now 
reserved  in  the  statutes  of  the  United 
States  in  that  behalf  made."  Held,  that 
the  statutes  referred  to  as  reserving 
the  right  to  appeal  and  take  writs  of 
error  were  those  relating  to  appeals 
and  writs  of  error  from  judgments  of 
the  court  of  claims  to  the  supreme 
court,  and  that  in  such  cases  the  cir- 
cuit courts  have  no  jurisdiction  of  ap- 
peals from,  and  writs  of  error  to,  the 
district  courts.  Strong  v.  U.  S.  (C.  C. 
1889)  40  Fed.  183,  following  U.  S.  v. 
Davis  (1889)  9  S.  Ct.  657,  131  U.  S. 
36,  33  L.  Ed.  93. 

The  district  courts  have  jurisdiction 
to  hear  and  determine  claims  against 
the  United  States.  Swigett  v.  U.  S. 
(D.  C.  1896)  78  Fed.  456,  458,  460,  af- 
firmed (1897)  83  Fed.  97,  27  C.  C.  A. 
465. 

5.  Jurisdictional  amount^-Under  Act 
March  3,  1887,  §  1,  the  court  of  claims 
has  jurisdiction  over  "all  claims  found- 
ed upon  the  constitution  of  the  United 
States,  ♦  ♦  ♦  or  upon  any  contract, 
express  or  implied,  with  the  govern- 
ment of  the  United  States,  in  respect 
to  which  claims  the  party  would  be  en- 
titled to  redress  against  the  United 
States,  either  in  a  court  of  law,  equity, 
or  admiralty,  if  the  United  States  were 
suable."  Section  2  gives  the  circuit 
courts  concurrent  jurisdiction  when  the 
amount  involved  exceeds  $1,000  and 
does  not  exceed  $10,000.  Held,  that 
the  word  "claims"  embraced  a  claim  to 
a  patent  to  lands  earned  by  a  land- 
grant  railroad  company,  and  that  the 
United  States  circuit  court  had  juris- 
diction of  an  action  to  determine  the 
right  to  a  patent  under  the  grant. 
Southern  Pac.  R.  Co.  v.  U.  S.  (C.  C. 
1889)  38  Fed.  55. 

A  claim  against  the  United  States 
was  not  beyond  the  jurisdiction  of  a 
circuit  court,  as  exceeding  $10,000,  un- 
der the  Tucker  Act  of  March  3,  1887, 
c.  359,  §  2,  24  Stat  505,  where  plain- 
tiff in  his  petition  limited  his  claim  to 
$10,(XX),  and  expressly  waived  all  right 
to  recover  a  larger  sum.  Hill  v.  U.  S. 
(C.  C.  1889)  40  Fed.  441,  442. 

6.  Assignment  of  cialm  against  gov- 
ernment.—An  assignment  of  a  claim 
against  the  United  States  for  money 
paid  to  the  Land  Office  by  plaintiff's 
assignors  as  the  purchase  price  and 
fees  pursuant  to  a  timber  land  entry 
which  was  subsequently  rejected  is  in- 
valid, and  does  not  sustain  an  action 
against   the   government   in   a  federal 
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court  by  the  assignee.     Emmons  t.  U. 
S.  (O.  0.  1911)  189  Fed.  414. 

7.  Suit  by  assignee  of  claim .^Under 
the  act  of  1887  (24  Stat.  505),  the  as- 
signee of  a  claim  against  the  United 
States  may  sue  thereon  in  his  own  name. 
Emmons  v.  U.  S.  (O.  O.  1891)  48  Fed. 
43. 

8.  Claims  by  aliens.— See,  also,  §  1146, 
and  notes  thereunder. 

The  Tucker  Act  of  March  3,  1887,  au- 
thorizes suits  against  the  United  States* 
as  respects  the  claims  specified  therein 
by  aliens  as  well  as  citizens.  U.  S.  v. 
New  York  &  O.  S.  S.  Co.  (0.  C.  A. 
1914)  216  Fed.  61. 

An  alien  being  entitled  to  sue  the 
United  States  in  the  Court  of  Claims 
under  R  S.  §  1068,  post,  S  1146,  a 
federal  District  Court  had  concurrent 
jurisdiction  of  the  subject-matter  under 
Tucker  Act,  §  2.  New  York  &  O.  S.  S. 
Co.  V.  U.  S.  (D.  C.  1912)  202  Fed.  311. 

9.  Actions  of  tort.— The  United  States 
have  never,  either  by  act  of  March  3, 
1887  (24  Stat.  506,  c.  359),  or  by  any 
other  law,  permitted  themselves  to  be 
sued  for  torts  committed  by  their  offi- 
cers, as,  for  instance,  a  trespas-s  on 
private  lands;  and  the  settled  distinc- 
tion in  this  respect  cannot  be  evaded  by 
framing  the  claim  so  as  to  count  upon 
an  implied  contract  to  compensate  for 
use  and  occupation.  Hill  v.  U.  S.  (1893) 
13  Sup.  Ct.  1011,  1013,  149  U.  S.  593, 
37  L.  Ed.  862,  reversing  judgment  (C. 
C.  1889)  39  Fed.  172. 

The  United  States,  while  they  may  be 
STied,  as  upon  an  implied  contract,  for 
the  value  of  land  actually  appropriated 
to  public  use,  when  the  title  of  the 
plaintiff  is  admitted,  are  yet  not  subject 
to  such  suit  when  plaintiff's  title  has 
never  been  acknowledged,  but,  on  the 
contrary,  the  government  pleads  that  it 
has  a  paramount  right  to  use  the  lands ; 
for,  in  the  latter  case,  the  injury,  if  any, 
constitutes  a  tort  by  the  government 
agents,  for  which  the  United  States'  is 
not  suable.  Mr.  Justice  Shiras,  dis- 
senting. Hill  v.  U.  S.  (1893)  IS  Sup. 
Ct.  1011,  149  U.  S.  593,  37  L.  Ed.  862, 
reversing  judgment  (C.  C.  1889)  39  Fed. 
172. 

The  United  States  is  not  suable  under 
Tucker  Act  March  3,  1887,  c.  359,  24 
Stat  505,  on  a  claim  for  the  value  of 
the  use  by  the  army  of  a  Spanish  mer- 
chant vessel  captured  during  the  war 
with  Spain,  since  the  action  is  one 
sounding  in  tort,  and  is  not  converted  in- 
to one  of  implied  contract  because  the 
daim  is  in  form  for  the  use  of  the  ves- 
sel after  actual  hostilities  were  sus- 
pended by  the  protocol  of  August  12, 
1898,  especially  in  view  of  the  provi- 
sion of  the  treaty  of  peace  for  the  mu- 
tual relinquishment  of  all  claims  for 
national  or  individual  indemnity  that 
may  have  arisen  since  the  beginning 
of  the  Cuban  insurrection,  and  prior  to 
the  exchange  of  ratifications  of  such 
treaty.     Ribas  y  Hijo  v.  U.  S.  (1904) 
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24  Sup.  Ct.  727,  194  U.  S.  315,  48  U 
Ed.  994. 

In  an  action  by  a  government  officer 
against  the  United  States  for  indemnity 
against  his  liability  for  damages  for  the 
seizure  of  a  flatboat,  if  it  be  viewed  as 
sounding  in  tort,  a  demurrer  to  the  pe- 
tition, will  be  sustained,  under  Act 
March  3,  1887,  c.  359,  §  1,  excluding  ac- 
tions of  tort  from  the  jurisdiction  of  the 
court.  Carpenter  v.  U.  S.  (C.  C.  1890) 
42  Fed.  264. 

Where  a  government  employ6,^  having 
property  in  his  possession  for  a*  certain 
purpose,  by  consent  of  the  owner,  uses 
it  by  order  of  his  superior  oflicer  for 
another  purpos'e,  and  the  owner  recov- 
ers judgment  for  conversion  of  the  prop- 
erty against  the  employ^,  the  latter 
cannot  sue  the  United  States  for  in- 
demnification, since  Act  March  3,  1887, 
c.  359.  §  1,  giving  the  court  of  claims 
jurisdiction  of  all  claims  on  any  con- 
tract express  or  implied  with  the  United 
States,  expressly  excepts  cases  sound- 
ing in  tort.  Carpenter  v.  U.  S.  (C.  C. 
1891)  45  Fed.  341. 

An  action  may  not  be  maintained 
against  the  United  States  for  injuries 
received  by  reason  of  a  defective  eleva- 
tor in  a  federal  building.  Bigby  v.  U, 
S.  (C.  C.  1900)  103  Fed.  597,  affirmed 
(1903)  23  Sup.  Ct  468,  188  U.  S.  400, 
47  L.  Ed.  519. 

The  United  States  does  not,  by  under- 
taking to  carry  a  passenger  in  an  ele- 
vator in  one  of  its  public  buildings,  im- 
pliedly contract  that  its  employes*  in 
charge  of  it  will  exercise  due  care,  so 
as  to  confer  jurisdiction  on  a  federal 
court,  under  Tucker  Act  March  3,  1887, 
c.  359,  24  Stat  505,  of  an  action  to  re- 
cover damages  for  personal  injuries 
sustained  by  reason  of  the  negligence 
of  such  employes,  on  the  theory  that 
such  action  is  upon  a  "contract,  express 
or  Implied,  with  the  government  of  the 
United  States,"  within  the  meaning  of 
that  act;  but  the  case  is  one  "sound- 
ing in  tort,"  which  by  that  act  is  ex- 
cluded from  judicial  cognizance.  Bigby 
V.  U.  S.  (1903)  23  Sup.  Ct  468.  472, 
188  U.  S.  400,  47  L.  Ed.  519,  affirming 
judgment  (C.  C.  1900)  103  Fed.  597. 

Tucker  Act  March  3,  1887,  c  359,  24 
Stat  506,  authorizing  suits  against  the 
United  States  does  not  authorize  a  re- 
covery of  damages  for  a  consequential 
injury  to  property  not  amounting  to  a 
taking  and  for  which  recovery  could  be 
had  only  in  an  action  of  tort  Coleman 
V.  U.  S.  (C.  C.  1910)  181  Fed.  599. 

Act  March  3,  1887  (24  Stat  505), 
which  gives  the  federal  courts*  jurisdic- 
tion of  actions  against  the  government 
for  claims  upon  contracts  or  for  dam- 
ages in  cases  not  sounding  in  tort,  does 
not  give  them  jurisdiction  of  an  action 
against  the  government  for  an  alleged 
wrongful  diversion  of  a  water  course, 
since  that  is'  an  action  sounding  in  tort 
MUls  V.  U.  S.  (D.  C.  1891)  46  Fed.  738, 
12  Lu  R.  A,  673w 
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10.  Implied  contract  In  g6neral.--^rhe 

United  States  does  not.  by  undertaking 
to  carry  a  passenger  in  an  elevator  in 
one  of  its  public  buildings,  impliedly 
contract  that  its  employes  in  charge  of 
it  wUl  exercise  due  care,  so  as  to  con- 
fer jurisdiction  on  a  federal  court,  un- 
der Tucker  Act  March  3,  1887,  c.  369, 
24  Stat  505,  of  an  action  to  recover 
damages  for  per8x>nal  injuries  sustain- 
ed by  reason  of  the  negligence  of  such 
employes,  on  the  theory  that  such  ac- 
tion is  upon  a  "contract,  express  or  im- 
plied, with  the  government  of  the  Unit- 
ed States,"  within  the  meaning  of  that 
act;  but  the  case  is  one  "sounding  in 
tort,"  which  by  that  act  is  excluded  from 
judicial  cognizance.  Bigby  v.  U.  S. 
(1903)  23  Sup.  Ct  468,  188  U.  S.  400, 
47 1*  Ed.  519,  affirming  judgment  (0.  O. 
1900)  103  Fed.  597. 

A  seller  of  an  engine  to  a  contractor 
under  the  reclamation  act  may  sue  the 
United  States'  on  an  implied  contract 
where  the  government  subsequently 
took  possession  of  the  engine.  U.  S.  v. 
Buffalo  Pitts  Co.  (1912)  193  Fed.  905, 
114  C.  C.  A.  119. 

Implied  contrfict  defined.  Bigby  v.  U. 
a  (C.  C.  1900)  103  Fed.  597,  affirmed 
(1903)  23  Sup.  Ct.  468,  188  U.  S.  400, 
47  L.  Ed  519. 

While  the  license  extended  by  the 
United  States  to  the  public  to  use  its 
passenger  elevator  in  a  post-office  build- 
ing imposes'  upon  the  government  the 
duty  to  use  ordinary  care  to  see  that  the 
facilities  offered  to  its  licensees  are  in 
a  condition  of  reasonable  safety,  no  im- 
plied contract  arises  from  such  relation 
to  carry  the  passenger  to  his  destina- 
tion, which  will  entitle  one  who  is  in- 
jured through  the  incompetence  of  a 
person  in  charge  of  the  elevator  to 
maintain  an  action  against  the  United 
States  for  damages  under  Act  March  3, 
1887,  c.  359,  24  Stat.  505,  permitting 
a  recovery  against  the  United  States  for 
daims  founded  upon  any  contract,  ex- 
press or  implied,  with  the  government 
of  the  United  States,  or  for  damages,  in 
cases  not  sounding  in  tort.  Bigby  T.  U. 
S.  (C.  C.  1900)  103  Fed.  597,  judgment 
affirmed  (1903)  23  Sup.  Ct  468,  188 
U.  S.  400,  47  L.  Ed.  519. 

Army  Regulations,  §  1452,  provides 
that  when  medical  attendance  is  requir- 
ed by  an  officer  or  enlisted  man  on  duty, 
and  the  attendance  of  a  medical  officer 
cannot  be  had,  the  officer,  or,  in  his 
absence  such  enlisted  man,  may  employ 
a  civilian  physician,  and  a  just  ac- 
count for  his  services  and  necessary 
medicines  will  be  paid  by  the  medical 
department  Section.  1467  requires  that 
accounts  for  board,  lodging,  nursing,  and 
medical  attendance  of  sick  soldiers  in 
private  hospitals  shall  be  sent  to  the 
surgeon  general  for  settlement.  Held, 
that  where  a  corporal  was  taken  sick 
while  detached  on  recruiting  service, 
and  required  immediate  medical  atten- 
tion, which  could  not  be  afforded  by  the 
department,  and  he  was  sent  to  a  pri- 


vate hospital  by  his  captain  in  com- 
mand, who  requested  that  board,  lodg- 
ing, medical  attendance,  etc.,  be  fur- 
nished to  him,  an  implied  contract  was 
thereby  created,  which  entitled  plaintiff 
to  recover  against  the  United  States  for 
the  reasonable  value  of  the  services  so 
furnished.  Davis  v.  U.  S.  (D.  C.  1903) 
120  Fed.  190. 

1 1.  Claim  or  suit  for  salvage.^A  suit 
to  recover  from  the  United  States  for 
the  salvage  of  duties  collected  and  paid 
over  to  the  government  on  a  cargo  of 
sugar  afterwards  saved  from  loss  by 
fire  while  on  board  a  lighter,  in  the 
harbor  of  New  York,  and  in  the  pos- 
session and  control  of  the  customs  offi- 
cers, does  not  arise  under  the  revenue 
laws  so  as  to  be  excluded  from  the  ju- 
risdiction of  the  District  Court  under 
the  Tucker  act,  because  the  liability 
of  the  United  States,  as  having  a  direct 
pecuniary  interest  in  the  property  sav- 
ed, is  founded  on  the  assumption  that 
the  Secretary  of  the  Treasury  acting 
under  the  authority  of  R.  S.  §§  2984, 
3689,  post,  §§  5677,  6799,  would  have  re- 
funded the  duties  if  the  property  had 
been  destroyed  by  the  fire,  U.  S.  v. 
ComeU  Steamboat  Co.  (1906)  26  Sup. 
Ct.  648,  202  U.  S.  184,  50  L.  Ed.  987, 
affirming  decrees  (1905)  137  Fed.  455, 
69  C.  C.  A.  603,  and  Cornell  Steam- 
boat Co.  V.  1,883  Bags  of  Sugar  (D.  C. 
1901)  108  Fed.  277. 

Act  March  3,  1887  (24  Stat  505), 
gives  jurisdiction  to  the  court  of  claims, 
inter  alia,  on  any  contract  express  or 
implied  with  the  United  States,  or  for 
damages,  liquidated  or  unliquidated,  in 
cases  not  sounding  in  tort,  in  respect 
of  which  claims  the  party  would  be  en- 
titled to  redress  against  the  United 
States,  either  in  a  court  of  law,  equity, 
or  admiralty,  if  the  United  States  were 
suable.  Section  2  gives  the  federal 
district  and  circuit  courts  concurrent 
jurisdiction  with  the  court  of  claims  as 
to  matters  named  in  the  preceding  sec- 
tion, except  that  the  district  courts 
have  jurisdiction  not  to  exceed  $1,0(X), 
and  the  circuit  courts  between  $1,000 
and  $10,(X)0.  Held,  that  a  claim  against 
the  United  States  for  salvage  in  the  sum 
of  $10,000  is  within  the  jurisdiction  of 
the  circuit  court.  U.  S.  v.  Morgan 
(1900)  99  Fed.  570,  39  C.  C.  A.  653. 

Tucker  Act  March  3,  1887,  c.  359,  §§ 
1-7,  24  Stat.  505,  506,  conferring  juris- 
diction upon  District  Courts  over  cer- 
tain claims  against  the  United  States, 
gives  such  courts  authority  to  entertain 
petitions  for  a  salvage  award  where  the 
government  has  been  benefited  by  sal- 
vage service.  U.  S.  v.  Cornell  Steam- 
boat Co.  (1905)  137  Fed.  455,  69  C. 
C.  A.  603,  affirming  judgment  Cornell 
Steamboat  Co.  v.  U.  S.  (D.  C.  1904)  130 
Fed.  480,  and  decree  affirmed  U.  S. 
V.  Cornell  Steamboat  Co.  (1906)  26  Sup. 
Ct  648,  202  U.  S.  184,  50  L.  Ed.  987. 

A  tug  which  went  to  the  assistance  of 
a  United  States  vessel  having  on  board 
ammunition  for  delivery  to  a  war  ship, 
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in  answer  to  her  signal  for  help,  and 
aided  in  putting  out  a  fire  which  had 
broken  out  on  such  vessel,  at  consider- 
able risk  to  the  tug  and  crew  on  ac- 
count of  the  nature  of  the  cargo,  the 
service  lasting  half  an  hour,  held  enti- 
tled to  a  salvage  on  an  implied  contract. 
Hartford  &  N.  Y.  Transp.  Co.  v.  U. 
S.  (C.  C.  1905)  138  Fed.  618. 

A  claim  for  salvage  is  founded  on  im- 
plied contract.  Cornell  Steamboat  Co. 
V.  U.  S.  (D.  C.  1904)  130  Fed.  480,  af- 
firmed (1905)  137  Fed.  455.  69  C.  O.  A. 
603. 

A  claim  for  salvage  is  founded  on  an 
implied  contract,  and  where  it  does  not 
exceed  $1,000,  a  suit  thereon  may  be 
maintained  against  the  United  States  in 
a  District  Court,  under  the  Tucker  act 
of  March  3, 1887,  c.  359,  §§  1-7,  24  Stat. 
505,  506,  which  provide  for  suits  in 
either  the  Court  of  Claims  or  a  Circuit 
or  District  Court  on  "all  claims'  found- 
ed upon  ♦  ♦  ♦  any  contract,  express 
or  implied,  with  the  government  of  the 
United  States  ♦  ♦  ♦  in  respect  of 
which  claims  the  party  would  be  enti- 
tled to  redress  against  the/'  United 
States  either  in  a  court  of  law,  equity  or 
admiralty  if  the  United  States  were  su- 
able." Cornell  Steamboat  Co.  v.  U.  S. 
(D.  C.  1904)  1.30  Fed.  480,  decree  af- 
firmed U.  S.  V.  Cornell  Steamboat  Co. 
(1905)  137  Fed.  455,  69  C.  C.  A.  603, 
and  (1906)  26  Sup.  Ct.  648,  202  U.  S. 
184,  50  Ia  Ed.  927. 

12.  Suit  for  use  of  machineryd— Under 

the  Tucker  act  of  March  3,  1887,  one 
held  entitled  to  sue  the  government  for 
the  use  of  machinery  in  completing 
work  under  a  contract  authorized  by  the 
reclamation  act  of  June  17,  1902.  U. 
S.  V.  Buffalo  Pitts-  Co.  (1912)  193  Fed. 
905,  114  C.  C.  A.  119. 

IS.  Action  by  contractor  for  extra 
work  and  damages^-Under  Act  March  3, 
1887,  c.  359,  which  allows  suits  to  be 
brought  against  the  United  States  "up- 
on contract,  expressed  or  implied,  or 
for  damages  in  cases  not  sounding  in 
tort,"  an  action  may  be  brought  by  a 
contractor  for  extra  work  done  by  him 
under  the  direction  of  the  government's 
agent,  and  for  damages  for  an  improp- 
er interference  by  such  agent  with  the 
fulfillment  of  the  contract.  Bowe  v.  U. 
S.  (C.  C.  1890)  42  Fed.  761. 

14.  Ejectment  against  one  liolding 
possession  as  agent  or  in  offlclai  ca« 
pacityj— The  circuit  court  has  jurisdic- 
tion of  an  ejectment  suit  by  a  landown- 
er against  an  agent  of  the  United  States 
in  charge  of  a  public  improvement  alleg- 
ed to  be  built  on  plaintiff's  land;  and  if 
defendant  relies  on  the  government's 
title  the  court  may  determine  whether 
it  is  the  superior  one,  but  its  judgment 
will  not  conclude  the  United  States, 
since  the  latter  is  not  a  party,  and 
cannot  be  made  one  without  its  own 
consent  Scranton  v.  Wheeler  (1893) 
57  Fed.  803,  6  O.  C.  A.  585,  16  U.  8. 
App.  152. 
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One  claiming  title  and  denying  that 
the  government  has  any  title  may  main- 
tain ejectment  against  one  holding  pos- 
session in  his  official  capacity  and  rep- 
resenting the  right  of  the  government 
Sawyer  v.  Osterhaus  (D.  C.  1912)  195 
Fed.  655. 

15.  Suit  by  entryman  to  recover  mon- 
ey paid.— An  entryman  whose  entry  is 
canceled  may  sue  in  the  federal  courts 
to  recover  the  money  paid  by  him. 
Emmons  v.  U.  S.  (C.  0.  1890)  42  Fed. 
26. 

16.  Ciaim  to  patent  to  iands  earned 
by  railroad  company.— Under  Act  March 
3,  1887,  §  1,  the  court  of  claims  has  ju- 
risdiction over  "all  claims  foimded  upon 
the  constitution  of  the  United  States, 
♦  ♦  ♦  or  upon  any  contract,  express 
or  implied,  with  the  government  of  the 
United  States,  in  respect  to  which 
claims  the  party  would  be  entitled  to 
redress  against  the  United  States,  ei- 
ther in  a  court  of  law,  equity,  or  ad- 
miralty, if  the  United  States  were  sua- 
ble." Section  2  gives  the  circuit  courts 
concurrent  jurisdiction  when  the 
amount  involved  exceeds  $1,000  and 
does  not  exceed  $10,0A).  Held,  that 
the  word  "claims"  embraced  a  claim  to 
a  patent  to  lands  earned  by  a  land 
grant  railroad  company,  and  that  the 
United  States  circuit  court  has  juris- 
diction of  an  action  to  determine  the 
right  to  a  patent  under  the  grant 
Southern  Pac.  R.  Co.  v.  U.  S.  (O.  C. 
1889)  38  Fed.  55. 

17.  Claim  by  purchaser  of  timber 
land  for  patent— Act  1887  (24  Stat 
505),  giving  the  circuit  court  jurisdic- 
tion of  certain  claims  against  the  Unit- 
ed States,  includes  a  "claim"  by  a  pur- 
chaser of  timber  land  under  the  act  of 
1878  (20  Stat  89)  to  have  a  patent  is- 
sue for  the  same.  Jones  v.  U.  S.  (C. 
C.  1888)  35  Fed,  561,  decree  reversed 
U.  S.  V.  Jones  (1888)  9  S.  Ct  669,  131 
U.  S.  1,  33  L.  Ed.  90;  Montgomery  y. 
Same  (C.  <J.  1888)  36  Fed.  4. 

18.  Restraining  public  land  depart- 
ment  officials.— Act  March  3,  1887, 
which  confers  upon  the  court  of  claims 
jurisdiction  to  hear  and  determine  all 
claims  founded  on  the  constitution  of 
the  United  States,  or  any  law  of  con- 
gress, or  on  any  regulation  of  an  execu- 
tive department,  or  on  any  contract 
express  or  implied  with  the  govern- 
ment of  the  United  States,  and  gives 
the  United  States  circuit  courts  con- 
current jurisdiction  with  the  court  of 
claims,  simply  removes  the  exemption 
of  the  United  States  from  suit  in  those 
cases,  and  does  not  confer  upon  the 
circuit  court  jurisdiction  to  restrain  the 
public  land  department  officials  from  al- 
lowing land  claimed  by  a  railroad  com- 
pany to  have  been  earned  under  its 
grant,  to  be  entered  as  the  public  do- 
main. Sioux  City  &  St  P.  R.  Co.  r. 
U.  S.  (C.  C.  1888)  36  Fed.  610. 

Act  March  3,  1887,  providing  that  in 
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certain  cases  suit  may  be  brought 
against  the  United  States,  does  not  give 
the  courts  the  right  to  interfere  by  in- 
junction or  otherwise  with  the  action 
of  the  land  department  in  matters  re- 
quiring the  exercise  of  judicial,  as  dis- 
tinguished from  ministerial,  duties. 
Sioux  City  &  St.  P.  R.  Co.  v.  U.  S. 
(C.  C.  1888)  34  Fed.  835. 

19.  Suit  for  destruction  of  value  of 
real  property.— A  Circuit  Court  of  the 
United  States  had  jurisdiction  of  a  suit 
against  the  United  States  to  recover 
compensation  for  the  alleged  total  de- 
struction of  the  value  of  real  property 
as  a  necessary  result  of  the  acts  of  its 
officers  and  agents  in  improving  naviga- 
tion, where  the  government  did  not  de- 
ny plaintiff's  title,  and  admitted  that  the 
work  done  was  authorized  by  Congress, 
but  denied  that  such  work  produced  the 
alleged  injury  and  destruction.  U.  S.  ▼. 
Lynah  (1903)  23  S.  Ct.  349,  356,  188  U. 
S.  445,  47  L.  Ed.  539;  Same  v.  Wil- 
liams (1903)  23  S.  Ct  363,  188  U.  S. 
485,  47  L.  Ed.  554. 

20.  Suit  for  use  and  occupation.— Un- 
der Act  March  3,  1887,  c.  359,  the  cir- 
cuit court  had  jurisdiction  of  a  claim  ex- 
ceeding $1,000,  for  compensation  to  the 
owner  of  the  land,  who,  by  command  of 
the  lighthouse  board,  under  authority  of 
congress,  has  been  prevented  from  us- 
ing his  land  between  two  range  lights, 
the  use  intended  being  one  which  would 
have  obstructed  the  lights.  Chappell  v. 
U.  S.  (C.  C.  1888)  34  Fed.  673. 

Where  the  United  States,  through  Its 
officers,  acquires  and  maintains  posses- 
session  of  land  under  a  claim  of  owner- 
ship adverse  to  that  of  an  individual, 
the  latter  cannot  sue  in  assumpsit  for 
the  use  and  occupation,  so  as  to  give  the 
circuit  court  jurisdiction,  under  24  Stat 
506,  c.  359,  giving  such  court  concur- 
rent jurisdiction  with  the  court  of 
claims  of  all  cases  not  sounding  in  tort 
Hill  V.  U.  S.  (1893)  149  U.  S.  593,  13 
Sup.  Ct  1011,  37  L.  Ed.  862,  reversing 
judgment  (C.  C.  1889)  39  Fed.  172. 

21.  Restitution  of  fine  paid.— Wheth- 
er on  reversal  of  contempt  order  res- 
titution of  fine  paid  can  be  enforced  not 
determined.  Brown  v.  Detroit  Trust 
Co.  (1912)  193  Fed.  622,  626.  113  C.  0. 
A.  490. 

22.  Petition  to  oanool  Judgmont  llen.^ 

Acts  1887,  c.  359,  giving  the  court  of 
claims  and  district  courts  jurisdiction  to 
hear  and  determine  claims  against  the 
United  States,  does  not  authorize  those 
courts  to  entertain  a  petition  to  cancel 
a  judgment  lien  unlawfully  placed  on 
the  property  of  the  petitioners  by  a 
United  States  officer  in  an  attempt  to 
enforce  a  judgment  recovered  by  the 
United  States.  Holmes  v.  U.  S.  (D.  C. 
1897)  78  Fed.  513. 

23.  Claims     for     taxes     colleotod.— 

Claims  under  Act  July  27,  1912,  for  re- 
funding   of    stamp    taxes    under    War 


Revenue  Act  June  13,  1898,  were 
"founded  on  a  law  of  Congress,"  with- 
in Judicial  Code,  S  24,  par.  20,  confer- 
ring jurisdiction  on  District  Courts. 
U.  S.  V.  Hvoslef  (1915)  35  S.  Ct  459, 
237  U.  S.  1,  59  L.  Ed.  813,  affirming 
judgment  Hvoslet  v.  U.  S.  (D.  C.  1913) 
217  Fed.  680. 

Claims  to  recover  back  internal  rev- 
enue taxes  wrongfully  collected  under 
Act  Aug.  5,  1909,  §  38,  are  founded  on 
that  act  within  .Tudicial  Code,  §  24,  par. 
20,  conferring  jurisdiction  on  District 
Courts  of  claims  based  on  any  law  of 
Congress.  U.  S.  v.  Emery,  Bird,  Thay- 
er Realty  Co.  (1915)  35  8.  Ct  499, 
237  U.  S.  28,  59  L.  Ed.  825,  affirming 
judgment  Emery,  Bird,  Thayer  Realty 
Co.  V.  U.  S.  (D.  C.  1912)  198  Fed.  242. 

A  claim  to  recover  back  internal  taxes 
illegally  exacted  under  a  misconstruc- 
tion of  the  war  revenue  law  of  1898 
(Act  June  27, 1898,  c.  503,  §  1,  30  Stat 
494),  is  a  claim  founded  on  a  law  of 
Congress,  within  Act  March  3,  1887,  c. 
359,  §  1,  24  Stat  505,  and  may  be  en- 
forced by  an  action  directly  against  the 
United  States  under  such  act  after  it 
has  beep  presented  to  the  Commissioner 
of  Internal  Revenue,  whether  it  has 
received  his  approval  or  not  and 
whether  it  is  an  action  in  contract  or 
sounding  in  tort  Christie -Street  Com- 
mission Co.  V.  U.  S.  (1905)  136  Fed. 
326,  69  C.  C.  A.  464. 

Tucker  Act  (Act  March  3,  1887,  c. 
359,  24  Stat  505)  §  1,  declares  that 
the  court  of  claims  shall  have  jurisdic- 
tion over  all  claims  against  the  United 
States  founded  on  the  Constitution  of 
the  United  States  or  any  law  of  Con- 
gress except  for  pensions.  Held,  that 
the  circuit  court  had  jurisdiction  of  a 
claim,  involving  the  requisite  amount, 
for  a  tobacco  tax  rebate  granted  by 
Act  April  12,  1902,  c.  500,  §  4,  32  Stat 
97,  though  it  involved  no  contractual 
UabiUty.  U.  S.  v.  Hyams  (1906)  146 
Fed.  15,  76  C.  C.  A.  523,  affirming  de- 
cree Hyams  v.  U.  S.  (C.  C.  1905)  139 
Fed.  997. 

R.  S.  §§  3220,  3226,  3227.  3228,  post, 
§§  5944,  5949-5951,  held  not  incon- 
sistent with  Tucker  Act  March  3,  1887, 
and  hence  a  federal  District  Court  had 
jurisdiction  of  an  action  against  the 
United  States  to  recover  money  paid 
on  an  erroneous  internal  revenue  as- 
sessment U.  S.  V.  Finch  (1912)  201 
Fed.  95,  119  C.  C.  A.  433. 

Under  Act  March  3,  1887,  as  amend- 
ed by  Act  March  3,  1911,  a  suit  to  re- 
cover taxes  alleged  to  have  been  wrong- 
fully assessed  and  collected  under  the 
Corporation  Tax  Law  may  be  brought 
directly  against  the  United  States,  in- 
stead of  being  brought  against  the  col- 
lector of  internal  revenue.  Emery,  Bird, 
Thayer  Realty  Co.  v.  U.  S.  (D.  C. 
1912)  198  Fed.  242. 

24.  Action  to  recover  back  duties  II- 
leoally  exacted.— An  action  to  recover 
back  duties  illegally  exacted  and  paid 

(823) 


§991 


THE  JUDICIAL  OODD 


(Tit.  12c 


under  protest  upon  imports  into  Porto 
Rico  from  New  York  is  within  the  ju- 
risdiction of  the  circuit  court  as  a  court 
of  claims,  whether  the  exactions  were 
tortious  or  not,  since  the  importer  can 
waive  the  tort  and  sue  upon  an  implied 
contract  of  the  United  States  to  refund 
the  money,  and  the  case  is  founded  up- 
on an  act  of  congress  within  the  mean- 
ing of  the  Tucker  act  (24  Stat.  505,  c. 
359),  namely,  a  revenue  law.  Dooley  v. 
U.  S.  (1901)  21  Sup.  Ct  762,  763,  182 
U.  S.  222,  45  L.  Ed.  1074;  Armstrong 
v.  Same  (1901)  21  Sup.  Ct  827,  182 
U.  S.  243,  45  L.  Ed.  1086. 

25.  Claims  for  fees,  salary,  or  com- 
pensation of  ofRcerSe— See  note,  post,  as 
to  "Set-offs  and  counterclaims." 

Letter  carriers  in  the  postal  service 
are  officers  of  the  United  States,  with- 
in the  meaning  of  the  amendment  (30 
Stat  495)  to  section  2  of  the  judiciary 
act  of  1887,  taking  away  from  circuit 
and  district  courts  jurisdiction  of  suits 
against  the  United  States  by  such  offi- 
cers to  recover  fees  or  compensation. 
U.  S.  V.  McCrory  (1899)  91  Fed.  295, 
33  C.  C.  A.  515. 

The  effect  of  the  act  of  June  .27,  1898 
(30  Stat  494),  amending  section  2  of 
the  judiciary  act  of  1887-88,  which 
gave  the  circuit  and  district  courts  ju- 
risdiction of  suits  on  claims  against  the 
United  States,  by  excepting  from  such 
jurisdiction  cases  brought  to  recover 
fees,  salary,  or  compensation  for  offi- 
cial services  of  officers,  was  to  deprive 
the  circuit  and  district  courts  of  juris- 
diction to  further  proceed  in  such  cases 
then  pending  therein;  and  a  judgment 
thereafter  rendered  in  such  a  case  will 
be  reversed  on  appeal,  with  directions 
to  dismiss.  U.  S.  v.  Marsh  (1899)  92 
Fed.  689,  34  O.  O.  A.  619. 

Such  act  does  not  affect  the  provi- 
sions of  the  act  amended  relating  to  ap- 
peals, and  a  judgment  rendered  by  a 
circuit  court  prior  to  the  passage  of 
the  amendatory  act,  and  which  is  there- 
fore unaffected  thereby,  may  be  review- 
ed on  appeal  by  either  party,  the  cir- 
cuit court  retaining  jurisdiction  to  at 
least  vacate  its  judgment  if  held  erro- 
neous. U.  S.  V.  Jacobus  (1899)  96  Fed. 
260,  37  0.  C.  A.  466. 

Act  June  27,  1898,  in  effect  repealed, 
without  a  saving  clause,  the  grant  of 
jurisdiction  in  such  cases  contained  in 
the  original  act,  and  operated  to  de- 
prive circuit  and  district  courts  of  ju- 
risdiction in  pending  cases,  and  the  cir- 
cuit courts  of  appeals  of  power  to  pro- 
ceed further  in  proceedings  pending 
therein  for  the  review  of  judgments 
previously  rendered  in  such  cases.  U. 
S.  V.  Kelly  (1899)  97  Fed.  460.  38  O. 
C.  A.  275. 

A  letter  carrier  had  recovered  judg- 
ment in  the  district  court  against  the 
United  States  for  extra  compensation, 
and  it  had  sued  out  a  writ  of  error. 
Afterwards,  but  before  the  case  was 
heard  in  the  circuit  court  of  appeals, 
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Act  June  27,  1898,  was  passed,  amend- 
ing Act  March  3,  1887,  thereby '  taking 
away  the  jurisdiction  of  the  district 
court  to  entertain  the  suit,  and  the  writ 
of  error  was,  on  motion,  abated.  Aft- 
erwards Act  Feb.  26, 1900,  was  passed, 
which  provided  that  no  suit  should 
abate  or  be  affected  by  the  act  of  June 
27,  1898,  which  was  pending  in  any  cir- 
cuit court  of  appeals,  circuit  or  district 
court  at  the  time  of  its  passage,  "and 
all  such  suits  which  have  been  dismiss- 
ed ♦♦  ♦  shall  be  restored  to  their 
places  within  such  courts."  Held,  that 
the  action  was  plainly  included  within 
the  terms  of  the  latter  act,  and  the 
cause  was  properly  restored.  U.  S.  v. 
McCrory  (1903)  119  Fed.  861,  56  C. 
0.  A.  373. 

As  all  the  proceedings  under  Act 
March  3,  1887,  authorizing  suits  by  of- 
ficers against  the  United  States  to  re- 
cover fees,  and  the  amendatory  acts, 
are  permissive,  and  in  the  main  in- 
tended to  advise  congress,  and  as  judg- 
ments and  decrees  adverse  to  the  Unit- 
ed States  are  merely  reported  to  con- 
gress for  such  action  as  it  sees  fit  to 
take,  the  objection  that  the  act  of  1900 
is  uDcoustitutioual  is  not  entitled  to  be 
considered.  U.  S.  v.  McCrory  (1903) 
119  Fed.  881,  56  C.  C.  A.  373. 

The  second  clause  of  section  2  of  the 
Tucker  act,  as  amended  in  1898  (Act 
June  27,  1808,  c.  503.  30  Stat  494), 
which  withholds  from  the  jurisdiction 
conferred  on  the  Circuit  and  District 
Courts  by  said  section  suits  brought 
against  the  United  States  to  recover 
"fees,  salary  or  compensation  for  offi- 
cial services  of  officers  of  the  United 
States,"  does  not  apply  to  a  suit  to  re- 
cover disbursements  made  by  a  mar- 
shal in  paying  for  the  services  of  court 
bailiffs.  U.  S.  v.  Swift  (1905)  139 
Fed.  225,  71  C.  C.  A.  351,  affirming 
judgment  Swift  v.  U.  S.  (C.  C.  1904) 
128  Fed.  763. 

Court  bailiffs  are  not  "officers  of  the 
United  States."     Id. 

A  postmaster  may  assert  his  right 
to  commissions  for  canceling  stamps  in 
an  independent  suit  against  the  govern- 
ment, brought  in  the  court  of  claims  or 
in  a  circuit  or  district  court  since  the 
act  of  March  3.  1887.  U.  S.  v.  Hutche- 
son  (C.  O.  1889)  39  Fed.  540,  543,  2 
L.  R.  A.  805. 

A  claim  for  fees  for  services  as  com- 
missioner of  the  circuit  court  was  with- 
in Act  March  3.  1887,  c  359,  §  1,  con- 
ferring on  circuit  and  district  courts  ju- 
risdiction of  suits  against  the  govern- 
ment McKinstry  ▼.  U.  S.  (C.  C.  1889) 
40  Fed.  813,  815. 

Acts  1898,  c  503,  amending  section 
2,  Act  March  3,  1887  (24  Stat  5(K5,  c 
359),  which  conferred  jurisdiction  on 
the  circuit  and  district  courts  over  suits 
on  claims  against  the  government  by 
excluding  from  such  jurisdiction  suits 
by  officers  of  the  United  States  or  their 
assigns  for  the  recovery  of  fees  or  com- 
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pensation,  having  been  passed  without 
a  saving  clause,  applies  to  such  suits 
then  pending,  and  deprives  the  courts 
of  jurisdiction  to  proceed  further 
therein.  Fairchild  v.  U.  S.  (O.  C. 
1899)  91  Fed.  297. 

Act  June  27,  1898,  repealing  so  much 
of  Act  March  3,  1887,  §  2,  as  con- 
ferred on  the  district  court  concurrent 
jurisdiction  with  the  court  of  claims  of 
actions  by  United  States  oflScers  for 
compensation,  and  providing  that  no 
person  shall  recover  in  the  court  of 
claims  for  such  compensation  who  has 
not  complied  with  Act  July  31,  1894, 
requiring  monthly  and  quarterly  ac- 
counts of  officers  to  be  sent  to  the 
proper  authority  at  Washington  within 
10  and  20  days,  respectively,  after  the 
expiration  of  the  period  to  which  they 
relate,  does  not,  though  containing  no 
saving  clause  as  to  pending  suits,  apply 
to  such  suits.  Strong  v.  U.  S.  (O.  C. 
1899)  93  Fed.  257. 

A  deputy  United  States  surveyor  pro- 
vided for  by  R.  S.  §  2223,  post,  §  4457, 
is  not  an  officer  of  the  United  States 
within  Act  March  3,  1887,  c.  359,  §  2, 
as  amended  by  Act  June  27,  1898,  c. 
503.  ScuUy  v.  U.  S.  (C.  C.  1910)  193 
Fed.  185. 

Under  Const  art.  2,  §  2,  a  United 
States  deputy  surveyor,  appointed  un- 
der R.  S.  §  2223,  post,  §  4457,  held  not 
an  "officer  of  the  United  States"  with- 
in Act  March  3,  1887,  §  2,  as  amended 
by  Act  June  27,  1898,  withdrawing 
from  jurisdiction  of  the  Circuit  and 
District  Courts  suits  for  compensation 
of  such  officers.  Scully  v.  U.  S.  (C.  0. 
1910)  193  Fed.  185. 

The  term  "official  services"  means 
only  those  services  which  are  peculiar 
to  the  office  of  an  officer  of  the  United 
States  and  which  they  are  by  law  au- 
thorized to  perform.  Scully  v.  U.  S. 
(C.  C.  1910)  193  Fed.  185. 

Act  March  3,  1887,  giving  the  United 
States  courts  jurisdiction  of  claims 
against  the  government,  confers  juris- 
diction of  a  suit  by  a  commissioner  to 
recover  fees  earned  before  the  passage 
of  the  act  Hoyne  v.  U.  S.  (D.  C. 
1889)  38  Fed.  542. 

Act  June  27,  1898,  c  504,  30  Stat 
495,  taking  away  the  jurisdiction  con- 
ferred upon  the  circuit  and  district 
courts  of  suits  against  the  United 
States  by  Act  March  3,  1887,  c.  359,  § 
2,  24  Stat  505,  so  far  as  relates  to 
suits  brought  by  officers  to  recover  fees 
or  salaries,  contains  no  saving  clause, 
and  applies  to  suits  pending  at  the  time 
of  its  passage.  Amsden  v.  U.  S.  (D. 
C.  1901)  111  Fed.  1. 

Acts  June  27,  1898,  c.  503,  30  Stat 
494,  and  July  1,  1898,  c.  546,  30  Stat 
649,  providing  that  no  suit  can  be  main- 
tained by  any  United  States  officer  to 
recover  fees  unless  an  account  therefor 
has  been  presented  for  allowance  and 
acted  on  in  the  auditing  department, 
having  no  retroactive  force,  a  clerk 
was  not  precluded  from  recovering  fees 


in  a  suit  begun  before  the  passage  of 
the  act  by  reason  of  the  fact  that 
through  inadvertence,  or  by  reason  of 
a  custom  to  postpone  such  charges  un- 
til termination  of  the  cause,  some  of 
the  charges  included  in  the  action  had 
not  been  presented.  Marvin  v.  U.  S. 
(D.  C.  1902)  114  Fed.  225. 

A  suit  against  the  United  States  to 
recover  the  expense  allowance  given  to 
a  judge  of  the  Commerce  Court  by  Jud. 
Code,  §  200,  held  not  one  to  recover 
"fees,  salary,  or  compensation  for  of- 
ficial services,**  and  therefore  one 
which  was  within  the  jurisdiction  of 
the  District  Court,  under  section  24, 
par.  20,  of  such  Code.  Archbald  v.  U. 
S.   (D.  C.  1914)  217  Fed.  165. 

A  suit  against  the  United  States  to 
recover  the  expense  allowance  given 
to  a  judge  of  the  commerce  court  held 
within  the  jurisdiction  of  a  District 
Court,  under  Judicial  Code,  §  24,  par. 
20,  Archbald  v.  U.  S.  (D.  C.  1914)  218 
Fed.  270. 

26.  Offloial  determination  of  claims 
In  general.— The  approval  of  the  com- 
missioner's account  by  the  circuit  court 
is  not  a  prerequisite  to  the  institution 
of  a  suit  for  the  recovery  of  the 
amount  claimed.  U.  S.  v.  Knox  (1888) 
9  Sup.  Ct  63,  128  U.  S.  230,  32  L.  Ed. 
4G5;  U.  S.  V.  Ewing  (1891)  11  Sup. 
Ct.  743,  140  U.  S.  142,  35  L.  Ed.  388. 

Where  an  -account  against  the  United 
States  for  legal  services  has  been  ap- 
proved by  the  attorney  general,  ad- 
justed by  the  first  auditor,  certified  to 
the  first  comptroller,  and  by  him  ap- 
proved, but  not  paid,  the  circuit  court 
has  jurisdiction  of  an  action  to  recover 
its  amount,  under  Act  March  3,  1887. 
Bliss  V.  U.  S.  (C.  C.  1888)  34  Fed.  781. 

As  to  effect  of  officers*  determination 
upon  claims.  Stanton  v.  U.  S.  (C.  C. 
1889)  37  Fed.  252,  254,  modified 
(1895)  70  Fed.  890,  17  C.  C.  A.  475. 

The  petition  of  a  federal  district  at- 
torney in  an  action  for  fees  need  not 
state  how  or  when  the  account  claimed 
was  presented  to  the  accounting  of- 
ficer. Weed  V.  U.  S.  (D.  C.  1894)  65 
Fed.  399. 

27.  Rejection  of  claims  or  reporting 
the  same  adversely.— The  disallowance 
by  the  first  comptroller  of  a  marshal's 
account  for  fees  is  not  such  rejection 
or  adverse  report  "by  court,  depart- 
ment, or  commission"  under  the  proviso 
of  24  Stat  505,  §  1,  cl.  1,  as  to  pre- 
vent a  circuit  court  from  taking  juris- 
diction of  a  suit  for  the  claim.  U.  S. 
V.  Harmon  (1893)  13  Sup.  Ct  327, 
329,  147  U.  S.  268,  37  L.  Ed.  164,  af- 
firming Harmon  v.  U.  S.  (C.  C.  1890) 
43  Fed.  560,  563. 

Act  March  3,  1887  (24  Stat  505),  giv- 
ing the  circuit  and  district  courts  con- 
current jurisdiction  of  claims  against 
the  United  States,  excepts  "claims 
which  have  heretofore  been  rejected  or 
reported  on  adversely  by  any  court,  de- 
partment, or  commission  authorized  to 
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hear  and  determine  the  same."  R.  S. 
I  269,  directs  the  first  comptroller  of 
the  treasury  "to  superintend  the  ad- 
justment and  preservation  of  the  public 
accounts  subject  to  his  revision;"  and 
section  191  provides  that  the  balances 
which  may  from  time  to  time  be  cer- 
tified to  the  heads  of  departments  by 
the  comptrollers  of  the  treasury,  upon 
the  settlement  of  public  accounts,  shall 
be  conclusive  upon  the  executive  branch 
of  the  government,  and  be  subject  to 
revision  only  by  congress  or  the  proper 
courts.  Held,  that  the  disallowance  of 
a  circuit  court  commissioner's  fees  by 
the  first  comptroller  of  the  treasury  is 
not  within  the  exception.  U.  S.  v. 
Rand  (1892)  53  Fed.  348,  3  O.  C.  A. 
556,  following  Harmon  v.  U.  S.  (C.  C. 
1890)  43  Fed.  560. 

The  disallowance  of  a  circuit  court 
commissioner's  fees  by  the  first  comp- 
troller is  not  within  the  proviso  of  Act 
March  1887  (24  Stat  505);  his  deci- 
sions being  conclusive  only  within  the 
executive  department.  U.  S.  v.  Rand 
(1892)  53  Fed.  348,  350.  3  C.  C.  A.  556, 
overruUng  Rand  v.  U.  S.  (D.  C.  1888) 
36  Fed.  671,  and  following  Harmon  v. 
U.  S.  (C.  C.  1890)  43  Fed.  560,  which 
is  affirmed  (1893)  13  Sup.  Ct.  327,  147 
U.  S.  268.  37  L.  Ed.  164. 

The  disallowance,  by  a  district  court, 
of  a  claim  against  the  United  States  for 
fees,  for  supposed  want  of  jurisdiction 
to  pass  upon  the  merits,  is  not  a  bar  to 
a  subsequent  petition  for  the  allowance 
of  the  claim,  after  determination  that 
the  court  has  jurisdiction.  U.  S.  v. 
Rand  (1892)  53  Fed.  348,  3  C.  C.  A. 
556. 

Where  an  application  fop  refunding 
of  legacy  taxes  paid,  made  under  Act 
June  27,  1902,  |  3,  is  denied  by  the 
Secretary  of  the  Treasury,  the  appli- 
cant may  maintain  an  action  to  enforce 
the  right  under  the  Tucker  Act.  U. 
S.  V.  Shipley  (1912)  197  Fed.  265,  116 
C.  O.  A.  627. 

The  complaint  upon  a  surveying  con- 
tract set  out  that  the  surveyor  general 
of  California  had  approved  the  field 
notes,  and  certified  them,  as  well  as 
the  performance  of  the  work,  but  that 
before  he  forwarded  his  report  to 
Washington,  D.  C,  he  was  instructed 
by  the  commissioner  of  the  general 
land  office  to  proceed  no  further.  Un- 
der the  agreement,  this  report  should 
have  gone  to  the  said  commissioner} 
and,  if  approved  by  him,  been  then  re- 
ferred to  the  auditor  for  final  allow- 
ance and  payment  Held,  that  the 
claim  had  not  been  "heretofore  reject- 
ed or  reported  on  adversely,"  and  that 
the  circuit  court,  sitting  in  California, 
had  jurisdiction;  the  amount  sued  for 
being  between  $1,000  and  $10,000. 
Baker  v.  U.  S.  (1888)  34  Fed.  353; 
Perrin  v.  Same,  Id.  354;  Chappell  ▼. 
Same,  Id.  673. 

Act  of  March  3,  1887,  gave  to  United 
States  circuit  courts  jurisdiction  of 
claims  against  the  United  States,  ex- 
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cept  claims  "heretofore  rejected  or  re- 
ported on  adversely  by  any  court,  de- 
partment, or  commission  authorized  to 
hear  and  determine  the  same."  Held 
that,  the  comptroller  of  the  treasury 
having  charge  of  the  adjustment  of  ac- 
counts against  the  government,  a  rejec- 
tion of  an  account  by  him  is  a  rejec- 
tion by  a  department  authorized  to 
hear  and  determine  the  same.  Bliss  ▼. 
U.  S.  (C.  C.  1888)  34  Fed.  781. 

Under  Act  March  3,  1887,  authorizing 
suits  against  the  United  States  to  re- 
cover items  in  the  account  of  a  district 
attorney  suspended  or  disallowed  by 
the  accounting  officer,  and  providing 
that  the  courts  "herein  mentioned" 
shall  not  have  jurisdiction  "to  hear 
and  determine  other  claims  which  have 
heretofore  been  rejected  or  reported  on 
adversely  by  any  court,  department,  or 
commission  authorized  to  hear  and  de- 
termine the  same,"  a  district  attorney 
is  not  concluded  by  the  rejection  of 
items  in  his  bill  by  the  department  hav- 
ing charge  of  the  auditing  of  the  ac- 
counts of  district  attorneys.  Stanton 
V.  U.  S.  (C.  G.  1889)  37  Fed.  252, 
judgment  reversed  U.  S.  v.  Stanton 
(1895)  70  Fed.  890.  17  C.  C.  A.  476. 

Act  March  3,  1887,  c  359  (24  Stat 
505)  §  2,  gave  the  circuit  and  district 
courts  concurrent  jurisdiction,  within 
certain  limits  as  to  amount,  of  all  mat- 
ters which  by  section  1  **the  court  of 
claims  shall  have  jurisdiction  to  hear 
and  determine,"  including  all  claims 
founded  on  any  law  of  congress,  ex- 
cept for  pensions,  or  on  any  contract 
with  the  government:  "Provided,  how- 
ever, that  nothing  in  this  section  shall 
be  construed  as  giving  to  either  of  the 
courts  herein  mentioned  jurisdiction  to 
hear  and  determine  claims  *  *  * 
which  have  heretofore  been  rejected  or 
reported  on  adversely  by  any  court  de- 
partment, or  commission  authorized  to 
hear  and  determine  the  same."  By  R. 
S.  §  269,  ante,  |  427,  it  is  made  the 
duty  of  the  first  comptroller  of  the 
treasury  "to  superintend  the  adjust- 
ment and  preservation  of  the  public  ac- 
counts, subject  to  his  revision."  Sec- 
tion 191  provides  that  "the  balances 
which  may  from  time  to  time  be  stated 
by  the  auditor,  and  certified  to  the 
heads  of  departments  by  the  commis- 
sioner of  customs,  or  the  comptrollers 
of  the  treasury,  upon  the  settlement  of 
public  accounts,  shall  not  be  subject  to 
•be  changed  or  modified  by  the  heads 
of  departments,  but  shall  be  conclusive 
upon  the  executive  branch  of  the  gov- 
ernment, and  be  subject  to  revision 
only  by  congress  or  the  proper  courts." 
Held,  that  the  proviso  must  be  limited 
to  a  rejection  of  a  claim,  or  an  adverse 
report  thereon,  by  a  court,  department 
or  commission  which  determines  the 
rights  of  parties,  and  that  therefore  the 
disallowance  of  a  marshal's  account  for 
fees  by  the  first  comptroller  of  the 
treasury  was  not  within  the  proviso, 
as    his   decision    was   conclusive   only 
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within  the  executive  department  Har- 
mon V.  U.  S.  (C.  C.  1890)  43  Fed.  560, 
judgment  affirmed  17.  S.  v.  Harmon 
(1803)  13  S.  Ct.  327,  147  U.  S.  268, 
37  li.  Ed.  164. 

A  decision  by  the  commissioner  of  in- 
ternal revenue  rejecting  h  tobacco  re- 
bate claim  held  reviewable  by  the  court 
Hyams  v.  U.  S.  (C.  0.  1005)  139  Fed. 
997,  affirmed  (1906)  146  Fed.  15,  76 
C.  C.  A.  523. 

f  The  district  court  has  jurisdiction  of 
an  action  against  the  United  States  for 
services  and  expenses  of  a  chief  super- 
visor of  elections,  on  a  claim  for  less 
than  $1,000  in  value,  which  had  been 
refused  by  the  accounting  officer  of  the 
treasury  department.  Gayer  v.  U.  S. 
(D.  O.  1888)  33  Fed.  625. 

Under  Act  March  3,  1887,  forbidding 
district  courts  to  entertain  claims 
against  the  government,  "which  have 
heretofore  been  rejected  or  reported  on 
adversely  by  any  court,  department,  or 
commission  authorized  to  hear  and  de- 
termine the  same,"  the  court  must  dis- 
miss a  claim  rejected  by  the  comptrol- 
ler of  the  treasury.  Preston  v.  U.  S. 
(D.  C.  1888)  37  Fed.  417,  foUowing 
Bliss  ▼.  Same  (O.  C.  1888)  34  Fed. 
781,  and  Rand  v.  Same  (D.  C.  1888) 
36  Fed.  671. 

Act  March  3,  1887.  giving  to  United 
States  courts  jurisdiction  of  claims 
against  the  United  States,  contains  a 
proviso  "that  nothing  in  this  section 
shaU  be  construed  as  giving  either  of 
the  courts  herein  mentioned  jurisdic- 
tion to  hear  and  determine  claims 
which  have  been  heretofore  rejected  or 
reported  on  adversely  by  any  court 
department,  or  commission  authorized 
to  hear  and  determine  the  same." 
Held  that  the  comptroller  of  the  treas- 
ury having  charge  of  the  adjustment  of 
accounts  against  the  government,  a  re- 
jection of  an  account  by  him  is  a  re- 
jection by  a  department  authorized  to 
bear  and  determine  the  same,  within 
the  meaning  of  the  proviso.  Rand  v. 
U.  S.  (D.  C.  1888)  36  Fed.  671,  fol- 
lowing Bliss  V.  Same  (C.  C.  1888)  34 
Fed.  781. 

Act  Feb.  22,  1875  (18  Stat  333). 
which  requires  that  the  accounts  of  dis- 
trict attorneys,  clerks,  marshals,  etc, 
shall  be  forwarded,  "when  approved," 
"to  the  proper  accounting  officers  of 
the  treasury,"  does  not  make  presenta- 
tion to  such  officers  a  condition  prece- 
dent to  a  right  of  action,  nor  is  rejec- 
tion of  a  claim  by  the  accounting  of- 
ficers of  the  treasury  such  a  determina- 
tion of  a  "commission  or  department 
authorized  to  hear  and  determine," 
within  the  meaning  of  the  act  of  March 
3,  1887  (24  Stat  505),  as  wUl  bar  an 
action  in  the  proper  courts.  Erwin  v. 
U.  S.  (D.  C.  1889)  37  Fed.  470,  2 
L.  R.  A.  229. 

The  rejection  by  a  district  court  of  a 
United  States  commissioner's  claim  for 
fees  because  of  a  supposed  want  of  ju- 
risdiction is   no  bar   to  a  subsequent 


suit  therefor,  when  the  circuit  court,  in 
a  similar  case,  has  held  in  favor  of  the 
jurisdiction.  Rand  v.  U.  S.  (D.  O. 
1891)  48  Fed.  357. 

28.  Set-offs  and  counterclaim8.»See 
§1  1136(2),  1137,  1588,  and  notes 
thereunder,  and  also  notes  at  end  of 
the  constitution. 

While  no  direct  suit  can  be  main- 
tained against  the  United  States,  a 
party  against  whom  suit  is  brought  by 
the  United  States  to  recover  money 
may  set  up  any  claim  he  has  to  such 
money.  U.  S.  v.  Ringgold  (1834)  8 
Pet  150,  163,  8  L.  Ed.  899. 

The  difference  in  quality  and  fuel 
value  between  the  coal  called  for  by 
the  contract  and  a  cargo  of  inferior 
coal  furnished  to  the  government  and- 
paid  for  may  be  set  off  against  the  gov- 
ernment's liability  to  the  same  con- 
tractors under  a  later  contract,  where 
the  parties  agreed  that  the  acceptance 
of  the  inferior  coal  should  be  a  pur- 
chase outside  the  contract,  and  the 
contractors  were  notified  before  deliv- 
ery that  they  would  be  charged  with 
the  difference  if  the  coal  proved  in- 
ferior. Barry  v.  U.  S.  (1913)  33  S. 
Ct  681,  229  U.  S.  47,  57  L.  Ed.  1060, 
affirming  judgment  Peabody  v.  Same 
(1910)  45  Ct  CL  532. 

Under  Act  March  3,  1887  (24  Stat. 
505,  506),  providing  for  the  bringing 
of  suits  against  the  United  States,  the 
court  has  power  to  render  judgment 
for  the  United  States  for  any  balance 
found  due  on  a  set-off  or  counterclaim. 
U.  S.  ▼.  Saunders  (1897)  79  Fed.  407, 
24  0.  O.  A.  649. 

The  Tucker  Act,  conferring  on  fed- 
eral District  Courts  jurisdiction  over 
certain  suits  against  the  United  States, 
does  not  authorize  a  recovery  of  de- 
mands against  the  United  States  on 
counterclaims.  U.  S.  v.  Nipissing  Mines 
Co.  (1913)  206  Fed.  431,  124  C.  O.  A. 
313,  modifying  judgment  (D.  C.  1912) 
202  Fed.  803. 

In  a  suit  by  the  distrtct  attorney  for 
compensation  for  prosecutions,  the  gov- 
ernment may  set  off  an  excess  retain- 
ed by  him  over  the  statutory  allowance 
in  a  particular  case,  under  the  act  of 
March  3,  1887,  providing  for  bringing 
suits  against  the  United  States;  sec- 
tion 1  giving  jurisdiction  to  determine 
set-offs  on  the  part  of  the  government 
BUss  V.  U.  S.  (C.  O.  1889)  38  Fed.  230. 

Where  a  marshal  has  in  good  faith 
rendered  accounts  against  the  United 
States,  covering  services  of  his  depu- 
ties, which  have  been  audited  and  al- 
lowed by  the  proper  accounting  officers, 
and  paid  in  accordance  with  the  rules 
which  have  always  previously  been 
recognized  as  governing  such  allow* 
ances,  and  with  knowledge  that  the 
greater  part  of  the  money  would  be 
paid  over  to  the  deputies  rendering  the 
services,  the  government  is  not  entitled 
to  recover  the  sums  so  paid  from*  the 
marshal  after  years  have  elapsed,  and 
he  has  gone  out  of  office,  and  itf  with- 
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out  remedy  to  recoup  his  loss,  and  dur- 
ing which  time  no  objection  has  been 
made  to  such  payments  by  the  execu- 
tive departments  or  by  Congress,  which 
continued  to  appropriate  money  there- 
for, even  though  the  allowances  may 
have  been  made  under  an  erroneous 
construction  of  the  law.  Walker  v.  U. 
S.  (C.  C.  1'905)  139  Fed.  409,  judg- 
ment affirmed  U.  S.  v.  Walker  (1906) 
148  Fed.  1022,  79  C.  C.  A.  392. 

The  district  court  has  jurisdiction  of 
a  set-off  interposed  by  the  United 
States  to  an  action  by  a  district  at- 
torney for  fees  brought  under  Act 
March  3,  1887.  .  Tuthill  v.  U.  S.  (D. 
C.  1889)  38  Fed.  538. 

In  a  suit  by  an  officer  for  fees,  under 
the  act  of  March  3,  1887  (24  Stat. 
505),  when  the  United  States  pleads 
any  affirmative  matter,  such  as  set-off, 
the  burden  is  on  them  to  prove  it,  and 
not  on  the  petitioner  to  disprove  it 
Jones  V.  U.  S.  (D.  C.  1889)  39  Fed. 
410,  judgment  reversed  U.  S.  v.  Jones 
(1893)  13  S.  Ct  437,  147  U.  S.  672, 
37  L.  Ed.  325. 

29.  LimitationSi^A  right  of  action 
against  the  government,  under  a  con- 
tract for  cartage  of  imported  goods  in 
its  custody,  accrues  as  soon  as  the 
money  becomes  due,  without  a  prior 
presentation  of  the  claim  to  the  execu- 
tive department  for  allowance;  and 
hence  the  six-years  limitation  in  the 
act  of  March  3,  1887,  begins  to  run 
from  that  time,  and  is  not  interrupted 
by  such  presentation  of  the  claim,  or 
while  it  is  under  investigation  or  in 
course  of  auditing  by  executive  officers. 
U.  S.  V.  Utz  (1897)  80  Fed.  848,  26 
C.  C.  A.  184,  reversing  judgment  Utz 
V.  U.  S.   (C.  C.  1896)  75  Fed-  648. 

The  limitation  of  two  years  prescrib- 
ed by  R.  S.  §  3227,  post,  §  5950,  for 
commencement  of  actions  to  recover 
back  internal  taxes  illegally  exacted, 
was  not  repealed  by  Act  jMarch  3,  1887, 
c.  359,  §  1,  24  Stat.  505,  providing  that 
no  suits  shall  be  allowed  under  that 
law  unless  they  are  brought  within  six 
years  after  the  causes  of  action  re- 
spectively accrue.  Christie  Street 
Commission  Co.  v.  U.  S.  (1905)  136 
Fed.  326,  69  C.  C.  A.  464,  affirming 
judgment  (C.  C.  1904)  129  Fed.  506. 

The  limitation  contained  in  Act 
March  3,  1887,  c.  359,  §  1,  24  Stat.  505, 
authorizing  suits  against  the  United 
States  that  "no  suit  against  the  gov- 
ernment of  the  United  States  shall  be 
allowed  under  this  act  unless  the  same 
shall  have  been  brought  within  six 
years  after  the  right  accrued  for  which 
the  claim  is  made,''  in  the  case  of  a 
suit  by  a  marshal  to  recover  fees  or 
disbursements,  begins  to  run  as  to  each 
item  from  the  time  the  service  was 
rendered  or  the  disbursement  made,  and 
not  from  the  expiration  of  the  plain- 
tiff's term  of  office.  U.  S.  v.  Walker 
(1906)  148  Fed.  1022,  79  C.  C.  A.  392, 
affirming  judgment  Walker  v.  U.  S.  (G. 
C.  1905)  139  Fed.  409. 
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The  running  of  the  statute  of  limi- 
tations against  a  claim  against  the  Unit- 
ed States  for  services  as  jury  commis- 
sioner is  not  affected  by  the  claimant 
having  in  his  hands  as  marshal  money 
due  the  United  States,  nor  by  the  fact 
that  he  had  no  right  before  Act  March 
3,  1887,  to  sue  in  a  circuit  ccnirt  Kin- 
ney V.  U.  S.  (C.  C.  1894)  60  Fed.  883. 

In  a  suit  against  the  United  States 
for  drawbacks  on  exportation  of  im- 
ported goods,  the  six-years  limitation 
contained  in  the  act  of  March  3,  1887, 
relative  to  suits  against  the  United 
States,  begins  to  run  from  the  date  of 
exportation,  not  from  the  date  of  the 
decision  of  the  treasury  department 
passing  upon  the  claim.  Kennedy  ▼.  U. 
S.  (C.  C.  1897)  79  Fed.  893. 

One  suing  the  government,  under  the 
act  of  March  3,  1887,  providing  for 
bringing  suits  against  the  United  States, 
is  barred  as  to  any  part  of  his  demand 
arising  over  six  years  before  filing  his 
petition.  Timmonds  v.  U.  S.  (1808)  84 
Fed.  933,  28  C.  C.  A.  570. 

Act  March  3.  1887,  c  369,  §  1,  24 
Stat.  505,  providing  generally  for  the 
bringing  of  suits  against  the  United 
States,  and  limiting  such  suits  to  six 
years  after  the  right  accrued,  did  not 
supersede  R.  S.  §§  3226,  3227,  post,  §§ 
5949,  5950,  specifically  authorizing 
suits  for  the  recovery  of  internal  taxes 
paid,  and  claimed  to  have  been  errone- 
ously or  illegally  assessed  or  collected, 
within  two  years  after  an  appeal  has 
been  taken  and  determined  by  the  de- 
partment; and  such  suits  are  governed 
by  the  limitation  contained  in  those 
sections,  which  is  made  one  of  the 
conditions  of  the  right  of  action  there- 
by given.  Christie  Street  Commission 
Co.  V.  U.  S.  (C.  C.  1903)  126  Fed.  991. 

Suits  for  the  recovery  of  money  due 
under  Inheritance  Tax  Act  June  27, 
1902  (32  Stat  406)  were  not  actions 
for  the  recovery  of  taxes,  but  for  money 
held  by  the  government  in  trust  for  the 
benefit  of  the  parties  to  whom  it  right- 
fully belonged.  The  obligation  was 
therefore  one  payable  on  demand,  and 
the  statute  of  limitations  did  not  begin 
to  run  until  there  had  been  a  refusal  to 
pay  or  the  equivalent  U.  S.  v.  Ward- 
well  (1898)  172  U.  S.  48,  19  Sup.  Ct 
86,  43  L.  Ed.  360;  (1907)  26  Op.  Atty. 
Gen.  194. 

30.  Procedure  in  exercise  of  Jurisdio- 
tion.— See,  also,  §  1574  et  seq.,  and 
notes  thereunder. 

The  court  of  claims  alone  has  juris- 
diction to  render  money  judgments 
against  the  government  Case  v.  Ter- 
rell (1870)  11  WaU.  199,  202,  20  L.  Ed. 
134. 

On  appeal  from  a  judgment  of  the  cir- 
cuit court  rendered  In  a  suit  against 
the  United  States  under  Act  'March  3, 
1887,  the  question  whether  the  findings 
of  fact  of  the  lower  court  support  its 
conclusions  of  law  may  be  reviewed  on 
seasonable  assignments  of  error,  with- 
out exceptions  having  been  taken.    U. 
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S,  V.  Ady  (1896)  76  Fed.  359,  22  C.  C. 
A.  223. 

A  petition  under  Act  March  3,  1887, 
by  a  clerk  of  court,  to  recover  fees,  is 
propeijy  regarded  as  an  action  at  law 
when  debt  or  assumpsit  would  lie  on 
the  facts  stated;  and  the  judgment  can 
be  reviewed  only  by  writ  of  error,  and 
not  by  appeal.  U.  S.  v.  Fletcher  (1894) 
60  Fed.  53,  8  C.  C.  A.  453. 

The  circuit  court  of  appeals  has  ju- 
risdiction to  review,  on  writ  of  error, 
a  judgment  rendered  by  the  circuit 
court  in  an  action  against  the  United 
States,  brought  under  the  Tucker  act 
of  March  3,  1887  (24  Stat  505).  U.  S. 
▼.  Coudert  (1896)  73  Fed.  505,  19  C. 
O.  A.  543. 

One  H.  was  arrested  on  the  charge 
of  obtaining  money  from  post  offices 
on  forged  money  orders,  and  while  in 
the  custody  of  the  marshal  a  sum  of 
money  was  taken  from  his  person  by  a 
special  agent  of  the  post  office  depart- 
ment. Afterwards  H.  gave  to  his  At- 
torney an  order  upon  the  said  post  of- 
fice agent  for  the  money,  a  specified 
sum  thereof  to  be  retained  by  the  at- 
torney as  fees,  and  the  remainder  to  be 
paid  over  to  H.*s  wife,  to  whom  he  was 
indebted.  This  order  was  not  recogniz- 
ed, and  the  money  was  ultimately  cov- 
ered into  the  United  States  treasury. 
Subsequently  H.  gave  the  attorney  an 
assignment  of  his  rights  to  such  money 
in  trust  for  the  same  purposes.  There- 
after the  attorney  filed  a  petition 
against  the  United  States,  under  the 
act  of  March  3,  1887  (24  Stat.  505),  to 
recover  the  money  for  the  use  of  him- 
self and  H.'s  wife.  The  wife,  on  the 
same  day,  was  allowed  to  become  a  par- 
ty plaintiff,  and  afterwards,  the  cause 
having  been  partly  heard,  H.  himself 
was  substituted  as  petitioner,  for  the 
use  of  his  attorney  and  his  wife.  Held 
that,  as  the  attorney  had  only  an  equi- 
table title  under  the  assignment,  and  as 
H.  also,  after  his  substitution,  si^ed 
merely  as  a  trustee,  the  suit  was  at  all 
times  of  an  equitable  character,  and 
consequently  the  proper  method  of  re- 
viewing the  judgment  rendered  was  by 
an  appeal.  U.  S.  v.  Harris  (1896)  76 
Fed.  241,  22  C.  C.  A.  149. 

Under  the  act  of  March  3,  1887,  pro- 
viding for  the  bringing  of  suits  against 
the  United  States,  which  requires  the 
court  to  file  an  opinion  setting  forth 
the  specific  findings  of  fact,  etc.,  such 
findings  must  exhibit  exactly  the  serv- 
ices for  which  compensation  is  asked; 
and,  in  a  suit  by  a  United  States  com- 
missioner to  recover  for  fees,  a  finding 
that  he  has  rendered  services  as  fol- 
lows: "Charges  for  per  diems  for  tak- 
ing bail  under  capias,  etc.,  $160.00"— is 
insufficient,  because  it  cannot  be  infer- 
red therefrom  what  the  charges  are 
for.  U.  S.  V.  Stratton  (1898)  88  Fed. 
54,  31  C.  C.  A.  384. 

Under  the  act  of  March  3,  1887  (24 
Stat.  505),  providing  for  the  bringing 
of  suits  against  the  United  States,  the 


requirements  of  section  7,  section  1577, 
post,  that  it  shall  be  the  duty  of  the 
court  to  file  a  written  opinion  "setting 
forth  the  specific  findings  by  the  court 
of  the  facts  therein  and  the  conclusions 
of  the  court  upon  all  questions  of  law 
involved,"  and  to  render  judgment 
thereon,  are  not  complied  with  in  a  suit 
by  a  former  marshal,  based  upon  items 
of  his  accounts  of  fees  and  disburse- 
ments which  had  been  <iisaIIowed  by  the 
treasury  department,  by  findings  which 
merely  state  that  during  a  period  nam- 
ed the  plaintiff  "performed  at  diverse 
and  sundry  times  services  for  the  de- 
fendant, the  compensation  for  which 
was  provided  by  law,"  and  only  specify 
the  items  in  the  account  which  the  court 
holds  to  have  been  properly  rejected 
by  the  treasury  officials,  and  holds  as  a 
conclusion  of  law  that  all  other  disal- 
lowances "were  improper,  and  in  viola- 
tion of  law,"  and  amounted  to  a  sum 
stated;  and  such  findings  will  not  sup- 
port a  judgment.  U.  S.  v.  KeUy  (1898) 
89  Fed.  946,  32  C.  C.  A.  441. 

In  a  suit  against  the  United  States 
under  Act  March  3,  1887,  c.  359,  24 
Stat.  505,  providing  for  the  bringing 
of  suits  against  the  United  States,  a 
failure  to  file  answer  and  notice  of 
counterclaim  within  the  period  pre- 
scribed by  section  6  of  that  act  (section 
1576,  post),  is  not  a  jurisdictional  de- 
fect, but  only  an  irregularity  which 
may  be  waived.  Charles  Warner  Co.  v. 
U.  S.  (C.  C.  1900)  101  Fed.  884. 

A  circuit  court,  in  exercising  jurisdic- 
tion concurrent  with  the  court  of  claims, 
under  Act  March  3,  1887,  c.  359,  24 
Stat  505,  is  governed  by  its  own  rules 
of  procedure,  and  cannot  grant  a  new 
trial  on  a  motion  made  after  the  expira- 
tion of  the  term  at  which  judgment  was 
rendered.  Lynah  v.  U.  S.  (C.  C.  1901) 
106  Fed.  121. 

The  provision  of  sestion  11  of  the  act 
creating  the  Circuit  Courts  of  Appeals 
(Act  March  3,  1891,  post,  §  1647,  that 
no  appeal  or  writ  of  error  by  which  any 
order,  judgment,  or  decree  may  be  re- 
viewed in  such  court  shall  be  taken  or 
sued  out  except  within  six  months  aftz 
er  the  entry  of  judgment  applies  to 
suits  on  claims  against  the  United 
States  brought  in  the  Circuit  Court  un- 
der Act  March  3,  1837,  §  2  (embodied 
herein),  and  the  court  has  no  power  to 
allow  an  appeal  therein  by  the  United 
States  after  the  expiration  of  six 
months  from  the  entry  of  the  decree. 
Butt  V.  U.  S.  (C.  C.  1904)  126  Fed. 
794,  denying  appeal  (1903)  122  Fed. 
511. 

Cited    without    definite    application, 

U.  S.  V.  CooUdge  (1816)  1  Wheat.  415, 
4  L.  Ed.  124;  U.  S.  v.  Poinier  (1891) 
11  Sup.  Ct.  752,  140  U.  S.  160,  35  L. 
Ed.  395;  U.  S.  v.  Clough  (1893)  55  Fed. 
373,  374,  5  C.  C.  A;  140;  Conners  v. 
U.  S.  (1905)  141  Fed.  16,  72  C.  C.  A. 
272;  U.  S.  V.  Hurley  (1910)  182  Fed. 
776,  105  C.  C.  A.  208;  Gulbenkian  v. 
U.  S.  (1911)  186  Fed.  133,  108  C.  C. 

(829) 


§  991  THE  JXJDICIAli  OODB  (Tit  12c 

A.  245;  Bayne  v.  U.  S.  (1912)  195  Fed.  Fed.  50;  Earn  Line  S.  S.  Co.  v.  U.  S. 

236,  115  C.  C.  A.  188;  Marvin  v.  U.  S.  (C.  0.   1909)   170  Fed.  834;   U.  S.  v. 

(C.  C.  1890)  44  Fed.  405,  406  (appeal  Payne  (D.  C.  1884)  22  Fed.  426,  427; 

dismissed  [1893]  13  Sup.  Ct.  1053,  149  Dimmick  v.  U.  S.  (D.  C.  1887)  36  Fed. 

.U.    S.    789,    37    L.    Ed.    961);     Rohm  82,  83;  Van  Buren  v.  U.  S.  (D.  C..1888) 

V.  U.  S.  (C.  C.  1895)  66  Fed.  531,  532;  36  Fed.  77,  78;    Reid  v.  U.  S.   (D..C. 

Jacobus  V.  U.  S.  (C.  C.  1898)  87  Fed.  1908)  161  Fed.  469;   Peterson  v.  U.  S. 

99;  WilUams  v.  U.  S.  (C.  C.  1900)  104  (1890)  26  Ct  CI.  93. 

(21)  Of  suits  for  the  unlawful  inclosure  of  public  lands. 

Twenty-first.  Of  proceedings  in  equity,  by  writ  of  injunction,  to 
restrain  violations  of  the  provisions  of  laws  of  the  United  States  to 
prevent  the  unlawful  inclosure  of  public^  lands ;  and  it  shall  be  suffi- 
cient to  give  the  court  jurisdiction  if  service  of  original  process  be  had 
in  any  civil  proceeding  on  any  agent  or  employee  having  charge  or 
control  of  the  inclosure. 

Act  Feb.  25,  1885,  c.  149,  §  2,  23  Stat  321.  Act  March  3,  1911,  c.  231,  §  24, 
par.  21,  36  Stat.  1093. 

Notes  of  Beoisiosft 

See  post,  §  4998,   and  notes   there- 
under. 

(22^  Of  suits  imder  immigration  and  contract-labor  laws. 

Twenty-second.  Of  all  suits  and  proceedings  arising  under  any 
law  regulating  the  immigration  of  aliens,  or  under  the  contract  labor 
laws. 

Act  March  3,  1911,  c.  231,  I  24,  par.  22,  36  Stat  1093. 

Notes  of  Beoisions 

See  notes  under  subdivision  9,  ante. 

(23)  Of  suits  against  trusts,  monopolies,  and  unlawful  combina- 
tions. 

Twenty-third.  Of  all  suits  and  proceedings  arising  under  any  law 
to  protect  trade  and  commerce  against  restraints  and  monopolies. 
Act  March  3,  1911,  c.  231,  8  24,  par.  23,  36  Stat  1093. 

Notes  of  Beoisicms 

See  post,   §   8823,  and  notes   there-  1274,    and  •  hence    section   51,    post    8 

under.  1033,    requiring    certain    suits    to    be 

--    4       .    ^      ,  ,         «.                 ,    ,  brought  in  the  district  of  defendant's 

T  ^   ?  .JJI.  provlslon.-^herman    Act  residence,  does  not  apply  to  suits  for 

July  2,  1890,  8  T,  held  not  repealed  by  violations  of  the  Sherman  Act    Wogan 

this  section,  or  sections*  289,  291,  297,  Bros.  v.  American  Sugar  Refining  Co. 

of  the  Judicial  Code,  post,  88  1266,  1268,  (D.  C.  1914)  215  Fed.  273. 

(24)  Of  suits  concerning  allotments  of  land  to  Indians;   effect  of 
decrees;  lands  excepted;  right  of  appeal. 

Twenty-fourth.  Of  all  actions,  suits,  or  proceedings  involving  the 
right  of  any  person,  in  whole  or  in  part  of  Indian  blood  or  descent,  to 
any  allotment  of  land  under  any  law  or  treaty. 

And  the  judgment  or  decree  of  any  such  court  in  favor  of  any 
claimant  to  an  allotment  of  land  shall  have  the  same  effect,  when 
properly  certified  to  the  Secretary  of  the  Interior,  as  if  such  allot- 
ment had  been  allowed  and  approved  by  him;  but  this  provision 
shall  not  apply  to  any  lands  now  or  heretofore  held  by  either  of 
the  Five  Civilized  Tribes,  the  Osage  Nation  of  Indians,  nor  to  any 
of  the  lands  within  the  Quapaw  Indian  Agency:  Provided,  That 
the  right  of  appeal  shall  be  allowed  to  either  party  as  in  other 
cases. 

Act  March  3,  1911,  c  231,  §  24,  par.  24,  36  Stat.  1094.  Act  Dec  21,  1911, 
c.  6,  37  Stat.  p.  46. 

This  subdivision  of  section  24,  as  enacted  in  the  Judicial  Code,  contained 
only  the  first  paragraph  set  forth  here.  The  second  paragraph  was  added  by 
amendment  by  Act  Dec.  21,  1911,  c  5,  last  cited  above. 
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(25)  Of  partition  suits  where  United  States  is  joint  tenant. 

Twenty-fifth.  Of  suits  in  equity  brought  by  any  tenant  in  common 
or  joint  tenant  for  the  partition  of  lands  in  cases  where  the  United 
States  is  one  of  such  tenants  in  common  or  joint  tenants,  such  suits 
to  be  brought  in  the  district  in  which  such  land  is  situate. 

Act  May  17,  1808,  c.  339,  i  1,  30  Stat  416.  Act  March  3,  1911,  c.  231,  | 
24,  par.  25,  36  Stat.  1094. 

§  992.  (Act  Oct.  22,  1913,  c.  32.)  Commerce  Court  abolished  and 
jurisdiction  vested  therein  transferred  to  district  coiuts;  ad- 
ditional circuit  judges  of  Commerce  Court  continued  imtil 
death,  resignation,  or  removal  from  office. 
The  Commerce  Court,  created  and  established  by  the  Act  entitled 
"An  Act  to  create  a  Commerce  Court  and  to  amend  the  Act  en- 
titled 'An  Act  to  regulate  commerce/  approved  February  fourth, 
eighteen  hundred  and  eighty-seven,  as  heretofore  amended,  and 
for  other  purposes,"  approved  June  eighteenth,  nineteen  hundred 
and  ten,  is  abolished  from  and  after  December  thirty-first,  nine- 
teen hundred  and  thirteen,  and  the  jurisdiction  vested  in  said  Com- 
merce Court  by  said  Act  is  transferred  to  and  vested  in  the  sev- 
eral district  courts  of  the  United  States,  and  all  Acts  or  parts  of 
Acts  in  so  far  as  they  relate  to  the  establishment  of  the  Commerce 
Court  are  repealed.  Nothing  herein  contained  shall  be  deemed  to 
affect  the  tenure  of  any  of  the  judges  now  acting  as  circuit  judges 
by  appointment  under  the  terms  of  said  Act,  but  such  judges  shall 
continue  to  act  under  assignment,  as  in  the  said  Act  provided,  as 
judges  of  the  district  courts  and  circuit  courts  of  appeals ;  and  in 
the  event  of  and  on  the  death,  resignation,  or  removal  from  office 
of  any  of  such  judges,  his  office  is  hereby  abolished  and  no  succes- 
sor to  him  shall  be  appointed.    (38  Stat.  219.) 

This  paragraph  and  others  following  it,  set  forth  post,  §§  994,  995,  998, 
1000-1003,  were  provisions  aecompanying  an  appropriation  for  expenses  ol 
the  Commerce  Court  during  the  first  half  of  tUb  fiscal  year  1914,  in  the  urgent 
deficiency  appropriation  act  of  Oct  22,  1913,  c.  32,  cited  above. 

The  provisions  of  Act  June  18,  1910,  c.  309,  ||  1-6,  mentioned  in  this 
paragraph,  which  created  the  Commerce  Court,  prescribed  Its  jurisdiction,  and 
regulated  its  procedure,  were  incorporated  in  the  Judicial  Code,  in  chapter 
9,  IS  200-214,  thereof,  and  were  repealed  by  section  297  of  said  Code,  post,  | 
1274. 

The  provisions  of  Jud.  Code,  If  200,  202-206,  214,  which  related  to  the 
establishment  and  organization,  officers,  etc.,  of  the  Commerce  Court,  the  pow- 
ers of  the  court  and  its  judges  in  cases  within  its  jurisdiction,  and  the  trans- 
fer to  the  court  of  cases  pending  in  other  courts,  were  superseded  by  the 
provisions  of  this  paragraph  abolishing  the  court  and  repealing  all  acts  and 
parts  of  acts  in  so  far  as  they  related  to  its  establishment. 

Jud.  Code,  S  201,  relating  to  the  assignment  of  the  additional  circuit  judges 
appointed  under  said  Act  June  18,  1910,  c.  309,  as  judges  of  the  district 
courts  and  circuit  courts  of  appeals,  who  were  to  continue  so  to  act  under 
this  paragraph,  is  set  forth,  in  connection  with  other  provisions  relating  to 
the  circuit  judges,  post,  |  1110. 

The  provisions  of  other  sections  of  said  chapter  9  of  the  Judicial  Code,  §§ 
207-213,  defining  the  jurisdiction  of  the  Commerce  Court,  which  was  trans- 
ferred to  the  district  courts  by  this  paragraph,  and  regulating  the  procedure, 
etc.,  and  review  on  appeal  in  such  cases,  are  set  forth  post,  §§  993,  996,  997, 
999,  1004-1006.  ~^ 

^  Notes  of  Beolsicma 

Expanse  allowances^— A  judge  of  the      his  service  as  a  member  of  such  court. 
Commerce  Court  can  recover  the   ez-      Archbald  v.  U.  S.  (D.  C.  1914)  218  Fed. 
pense  allowance  provided  for  by  Judicial      270. 
Code,  8  200,  up  to  the  termination  of 

§  993.  (Jud.  Code,  §  207.)     Jurisdiction  of  the  Commerce  Court. 

The  Commerce  Court  shall  have  the  jurisdiction  possessed  b)' 
circuit  courts  of  the  United  States  and  the  judges  thereof  imme- 
diately prior  to  June  eighteenth,  nineteen  hundred  and  ten,  over 
all  cases  of  the  following  kinds : 

First.  All  cases  fo?  the  enforcement,  otherwise  than  by  adjudica- 
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tion  and  collection  of  a  forfeiture  or  penalty  or  by  infliction  of  crim- 
inal punishment,  of  any  order  of  the  Interstate  Commerce  Commis- 
sion other  than  for  the  payment  of  money. 

Second.  Cases  brought  to  enjoin,  set  aside,  annul,  or  suspend  in 
whole  or  in  part  any  order  of  the  Interstate  Commerce  Commission. 

Third.  Such  cases  as  by  section  three  of  the  Act  entitled  "An 
Act  to  further  regulate  commerce  with  foreign  nations  and  among 
the  States,"  approved  February  nineteenth*  nineteen  hundred  and 
three,  are  authorized  to  be  maintained  in  a  circuit  court  of  the  United 
States. 

Fourth.  All  such  mandamus  proceedings  as  under  the  provisions 
of  section  twenty  or  section  twenty-three  of  the  Act  entitled  "An 
Act  to  regulate  commerce,"  approved  February  fourth,  eighteen  hun- 
dred and  eighty-seven,  as  amended,  are  authorized  to  be  maintained 
in  a  circuit  court  of  the  United  States. 

Nothing  contained  in  this  chapter  shall  be  construed  as  enlarging 
the  jurisdiction  now  possessed  by  the  circuit  courts  of  the  United 
States  or  the  judges  thereof,  that  is  hereby  transferred  to  and  vested 
in  the  Commerce  Court. 

The  jurisdiction  of  the  Commerce  Court  over  cases  of  the  foregoing 
classes  shall  be  exclusive;  but  this  chapter  shall  not  affect  the  juris- 
diction possessed  by  any  circuit  or  district  court  of  the  United  States 
over  cases  or  proceedings  of  a  kind  not  within  the  above-enumerated 
classes. 

Act  June  18,  1910,  c.  309,  |  1,  38  SUt  539.     Act  March  3,  1911,  c.  231,  { 
207,  36  Stat.  1148. 

The   juriadictlon   vested   in   the  Commerce   Court   was   transferred   to   and 
vested  in  the  several  district  courts,  by  provisions  of  Act  Oct.  22,  1913,  ante, 
§  992. 
See  notes  to  said  section,  ante,  §  992. 

Notes  of  Beoidoiift 


Revisory  powers— An  order  of  the  In- 
terstate Commerce  Commisbion  which, 
amending  &  prior  order  refusing  to  com- 
pel certain  trunk  line  railroads  to  estab- 
lish or  re-establish  through  routes  and 
joint  rates  to  certain  tap  lines,  and 
which  required  the  trunk  line  to  desist 
from  making  allowanceE/  to  the  tap 
lines,  is  affirmative  in  character  and 
reviewable  in  the  commerce  court. 
U.  S.  V.  Louisiana  &  V,  R.  Co.  (1914) 
34  Sup.  Ct.  741,  234  U.  S.  1,  58  L. 
Ed.  1185,  affirming  judgment  Louisi- 
ana &  P.  Ry.  Co.  V.  U.  S.  (Com.  C. 
1913)  209  Fed.  244: 

The  limitation  of  the  jurisdiction  of 
the  Commerce  Court  to  that  "now  pos- 
sessed" by  the  Circuit  Courts  did  not 
prevent  that  court  from  reviewing  an 
order  of  the  Interstate  Commerce 
Commission  on  an  application  under  sec- 
tion 8  of  that  act  amending  Act  Feb. 
4, 1887,  §  4,  post,  I  85(50,  for  relief  from 
the  short  and  long  haul  clause  of  that 
section.  V.  S.  v.  Atchison,  T.  &  S.  F. 
R.  Co.  (1914)  34  Sup.  Ct  986,  234  U. 
S.  476,  58  Ix  Ed.  1408;  Same  v.  Union 
Pac.  R.  Co.  (1914)  34  Sup.  Ct  995,  234 
U.  S.  495,  58  Lu  Ed.  1426,  reversing 
decree  Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
U.  S.   (Com.  C.  1911)  191  Fed.  856. 

The  dismis'sal  by  the  Interstate  Com- 
merce Commission  of  a  petition  by  a 
carrier  for  leave  to  refund  to  a  shipper 
an  excessive  charge  collected  held  not 
equivalent  to  an  order  denying  a  com- 

(832) 


plaint  for  reparation  by  the  shipper 
under  Interstate  Commerce  Act,  §  13, 
post,  §  8581,  and  not  reviewable  by  the 
Commerce  Court  at  suit  of  the  shipper. 
Arkansas  Fertilizer  Co.  v.  U.  S.  (Cohl 
C.  1911)   193  Fed.  667. 

Where  the  facts  upon  which  an  order 
of  the  Interstate  Commerce  Commis- 
sion is  based  are  either  admitted  or  un- 
disputed, whether  or  not  such  facts 
show  a  violation  of  law  by  a  carrier  is 
a  question  of  law,  and  a  finding  by  the 
commis-sion  thereon  is  reviewable  by  the 
Commerce  Court  Louisville  &  N.  R. 
Co.  V.  U.  S.  (Com.  C.  1912)  197  Fed. 
58. 

The  Commerce  Court  is  not  authoris- 
ed ta  review  the  determination  of  dis- 
puted questions  of  fact  by  the  Inter- 
state Commerce  Commission,  made  aft- 
er a  full  and  fair  hearing,  on  proper 
notice,  unless  the  Commission  exer- 
cised its  power  in  an  arbitrary  and  un- 
reasonable manner,  or  in  violation  of 
petitioner's  constitutional  rights.  Flor- 
ida East  Coast  Ry.  Co.  v.  U.  S.  (Com. 
C.  1912)  200  Fed.  797. 

The  Commerce  Court  held  without 
jurisdiction,  under  this  section,  to  re- 
view an  order  of  the  Interstate  Com- 
merce Commission  denying  relief  to  a 
petitioner.  Louisville  &  N.  R.  Co.  ▼. 
U.  S.  (Com.  C.  1913)  207  Fed.  591. 

Determination  by  Interstate  Com- 
neroe      Commission.— The     commerce 
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court  exceeded  its  authority  In  substi-  per  against  demurrage  regulations, 
tuting  its  judgment  as  to  a  preference  Procter  &  Gamble  Go.  y.  U.  S.  (1912) 
by  carriers  for  that  of  the  Interstate  82  Sup.  Gt.  761,  225  U.  S.  282,  56  L. 
Commerce  Gommission  on  the  ground  Ed.  1091,  reversing  judgment  (Com,  C. 
that  as  the  facts  are  undisputed  it  ha^  1911)  188  Fed.  221. 
a  right  so  to  do.  U.  S.  y.  Louisyille  &  The  jurisdiction  giyen  by  Act  June  18, 
N.  R,  Go.  (1914)  86  Sup.  Ot  113,  235  1910,  §  1,  to  the  Commerce  Court  of 
U.  S.  314,  59  L.  Ed.  245,  reversing  order  suita  to  enjoin  orders  of  the  Interstate 
Louisyille  &  N.  R.  Go.  y.  U.  S.  (Com.  Commerce  Commission,  is  not  defeated 
C.  1912)  197  Fed.  58.  so  far  as  an  order  on  application  by 
Commerce  Court  has  no  jurisdiction  carriers  under  section  8  of  that  act, 
to  consider  a  question  of  car  distrlbu-  amending  Act  Feb.  4,  1887,  §  4,  post,  § 
tion  in  advance  of  action  by  the  Inter-  8566,  for  relief  against  the  long  and 
state  Commerce  Commission,  on  com-  short  haul  clause  of  that  act  is  concern- 
plaint  of  a  shipper  who  claims  that  con-  ed,  on  the  theory  that  the  consequence 
necting  carriers  discriminate  against  would  be  to  enjoin  a  criminal  prosecu- 
him  in  refusing  freight  U.  S.  v.  Louis-  tion.  U.  S.  v.  Atchison,  T.  &  S.  F.  B. 
viUe  &  N.  R.  Co.  (Com.  C,  1912)  195  Co.  (1914)  34  S.  Ct  986,  234  U.  S. 
Fed.  88.  476,  58  L.  Ed.  1408;    Same  v.  Union 

Restraining  enforcement  of  order,  ef  P%  ^05^%,^  ?U  ^tT^.T 

Interstate  Commerce  Commlssion^The  ^-  ®- A®^'.  ^  h.^'^^'^^^  tV 

jurisdiction  of  the  Commerce  Court,  of  Tfrt^i^^'J^\J^'^^^^^        ""' 

cases  to  enjoin  or  set  aside  any  order  ^^  ^^^^'  ^-  ^^^^>  ^^^  ^^'  ^^' 

of  the  Interstate  Commerce  Gommiff-  Cited    without    definite    application, 

sion,   does   not   confer   jurisdiction   to  Storm  Lake  Tub  &  Tank  Factory  v. 

redress  a  complaint  based  on  refusal  of  Minneapolis  &  St  L.   R.   Co.    (D.   C. 

Commission  to  award  relief  to  a  ship-  1913)   209  Fed.  895,  898. 

§  994.  (Act  Oct  22,  1913,  c.  32.)  Venue  of  suits  in  district  courts 
to  enforce,  suspend,  or  set  aside  orders  of  Interstate  Commerce 
Commission. 

The  venue  of  any  suit  hereafter  brought  to  enforce,  suspend,  or 
set  aside,  in  whole  or  in  part,  any  order  of  the  Interstate  Com- 
merce Commission  shall  be  in  the  judicial  district  wherein  is  the 
residence  of  the  party  or  any  of  J:he  parties  upon  whose  petition 
the  order  was  made,  except  that  where  the  order  does  not  relate  to 
transportation  or  is  not  made  upon  the  petition  of  any  party  the 
venue  shall  be  in  the  district  where  the  matter  complained  of  in  the 
petition  before  the  commission  arises,  and  except  that  where  the 
order  does  not  relate  either  to  transportation  or  to  a  matter  so  com- 
plained of  before  the  commission  the  matter  covered  by  the  order 
shall  be  deemed  to  arise  in  the  district  where  one  of  the  petitioners 
in  court  has  either  its  principal  office  or  its  principal  operating  of- 
fice. In  case  such  transportation  relates  to  a  through  shipment  the 
term  "destination"  shall  be  construed  as  meaning  final  destination 
of  such  shipment.    (38  Stat.  219.) 

These  were  part  of  the  provisions  abolishing  the  Commerce  Ck)nrt  and 
transferring  its  jurisdiction  to  the  district  courts,  of  the  urgent  deficiency 
appropriation  act  of  1913,  cited  above. 

See  notes  to  preceding  paragraph  of  the  act,  ante,  §  992. 

§  995.  (Act  Oct.  22,  1913,  c.  32.)  Procedure  in  district  courts  in 
cases  jurisdiction  of  which  was  transferred  from  Conmierce 
Court. 

The  procedure  in  the  district  courts  in  respect  to  cases  of  which 
jurisdiction  is  conferfcrflipon:  them  by  this  Act  shall  be  the  same  as 
that  heretofore^  prevailing  in  the  Commerce  Court.  The  orders, 
writs,  and  pro'ceSses  of  the  district  courts  may  in  these  cases  run, 
be  served,  an3  be  returnable  anywhere  in  the  United  States;  and 
the  right  of  appeal  from  the  district  courts  in  such  cases  shall  be 
the  same  as  the  right  of  appeal  heretofore  prevailing  under  existing 
law  from  the  Commerce  Court.    (38  Stat.  220.) 

These  were  further  provisions  of  the  urgent  deficiency  act  of  1913,  cited 
above. 

See  notes  to  preceding  paragraph  of  act,  ante,  §  992. 

Gases  jurisdiction  of  which  was  conferred  on  the  district  courts  by  this 
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act,  as  stated  in  this  paragraph,  were  cases  of  which  the  Commerce  Court 
had  jurisdiction,  onder  Jud.  Code,  {  207,  ante,  {  993. 

The  right  of  appeal  from  the  Commerce  Court,  also  inentioned  in  this  para- 
graph, was  provided  for  by  Jud.  Code,  i  210,  post,  §  999. 

Ncites  of  l/eoisions 

Effect  on  proeedu re.— Power  of  equity  paired  by  this  act  Louisville  &  N.  R. 
to  maintain  status  quo  pending  appeal  Co.  v.  U.  S.  (D.  C.  1915)  227  Fed. 
from  decree  changing  it  held  not  im-      273. 

§  996.  (Jud.  Code,  §  209.)  Jurisdiction  of  the  court,  how  invoked; 
practice  and  procedure. 
The  jurisdiction  of  the  Commerce  Court  shall  be  invoked  by  filing 
in  the  office  of  the  clerk  of  the  court  a  written  petition  setting  forth 
briefly  and  succinctly  the  facts  constituting  the  petitioner's  cause  of 
action,  and  specifying  the  relief  sought.  A  copy  of  such  petition 
shall  be  forthwith  served  by  the  marshal  or  a  deputy  marshal  of 
the  Commerce  Court  or  by  the  proper  United  States  marshal  or 
deputy  marshal  upon  every  defendant  therein  named,  and  when  the 
United  States  is  a  party  defendant,  the  service  shall  be  made  by  filing 
a  copy  of  said  petition  in  the  office  of  th^  Secretary  of  the  Interstate 
Commerce  Commission  and  in  the  Department  of  Justice.  Within 
thirty  days  after  the  petition  is  served,  unless  that  time  is  extended 
by  order  of  the  court  or  a  judge  thereof,  an  answer  to  the  petition 
shall  be  filed  in  the  clerk's  office,  and  a  copy  thereof  mailed  to  the 
petitioner's  attorney,  which  answer  shall  briefly  and  categorically 
respond  to  the  allegations  of  the  petition.  No  replication  need  be 
filed  to  tlie  answer,  and  objections  to  the  sufficiency  of  the  petition 
or  answer,  as  not  setting  forth  a  cause  of  action  or  defense  must  be 
taken  at  the  final  hearing  or  by  motion  to  dismiss  the  petition  based 
on  said  grounds,  which  motion  may  be  made  at  any  time  before 
answer  is  filed.  In  case  no  answer  shall  be  filed  as  provided  herein 
the  petitioner  may  apply  to  the  court  on  notice  for  such  relief  as  may 
be  proper  upon  the  facts  alleged  in  the  petition.  The  court  may,  by 
rule,  prescribe  the  method  of  taking  evidence  in  cases  pending  in  said 
court;  and  may  prescribe  that  the  evidence  be  taken  before  a  single 
judge  of  the  court,  with  power  to  rule  upon  the  admission  of  evidence. 
Except  as  may  be  otherwise  provided  in  this  chapter,  or  by  rule  of 
the  court,  the  practice  and  procedure  in  the  Commerce  Court  shall 
conform  as  nearly  as  may  be  to  that  in  like  cases  in  a  district  court 
of  the  United  States. 

Act  June  18,  1910,  c.  809,  §  1,  36  Stat.  539.    Act  March  3,  1911,  c.  231,  | 

209,  36  Stat.  1149. 
The  procedure  in  the  district  courts,  in  cases  jurisdiction   of  which  was 

transferred  to  them  from  the  Commerce  Court,  was  to  be  the  same  as  that 

rrevailinsr  in   the  Commerce  Court,   by  a  provision  of  the  act  transferring 

such  jurisdiction,  Act  Oct.  22,  1913,  c.  32,  ante,  §  995. 

§  997.  (Jud.  Code,  §  208.)     Suits  to  enjoin,  etc.,  orders  of  Inter- 
state Commerce  Commission  to  be  against  United  States;  re- 
straining orders,  when  granted  without  notice. 
Suits  to  enjoin,  set  aside,  annul,  or  suspend  any  order  of  the  In- 
terstate Commerce  Commission  shall  be  brought  in  the  Commerce 
Court  against  the  United  States.    The  pendency  of  such  suit  shall 
not  of  itself  stay  or  suspend  the  operation  of  the  order  of  the  In- 
terstate Commerce  Commission;   but  the  Commerce  Court,  in  its 
discretion,  may  restrain  or  suspend,  in  whole  or  in  part,  the  opera- 
tion of  the  commission's  order  pending  the  final  hearing  and  determi- 
nation of  the  suit. 

Act  June  18,  1910,  c  309,  {  3,  36  Stat  542.     Act  March  3,  1911,  c.  2S1, 
i  2o8,  36  Stat.  1149. 

The  jurisdiction  of  the  CJommerce  Court  Tvas   transferred  to  the  district 
courts  by  provisions  of  Act  Oct.  22,  1913,  c.  32,  ante,  §  992. 
Further  provisions  of  this  section  regulated  the  making  by  Um  Oommerot 
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Court  of  orders  or  injunctions  restraining  or  suspending  an  order  of  the  In- 
terstate Commerce  Commission,  and  the  procedure  on  applications  therefor. 
They  were  superseded  by  provisions  regulating  the  making  of  such  interlocu- 
tory injunctions  by  the  district  courts  or  judges  thereof  and  the  proceedings 
on  applications  therefor,  made  by  said  Act  Oct  22,  1913,  c  32,  post,  §  908. 

Jurisdiction  of  cases  brought  to  enjoin,  set  aside,  etc,  orders  of  the  Inter- 
state Commerce  Commission,  was  given  by  Jud.  Code,  §  207,  subseo.  2,  ante,  { 


Ncites  of  Deeisloiui 

Dlsoretion  of  oourt^-The  Commerce  forcement    Atlantic  Coast  line  R.  Co. 

Court,  in  the  exercise  of  the  legal  dis-  y.    Interstate    Commerce    Commission 

cretion   vested   in   it  by    this   section,  (Com.  C.  1911)  194  Fed.  449. 

will  grant  a  preliminary  injunction  sus-  Allegations  of  the  bill  in  a  suit  to 

pending  the  operation  of  an  order  of  annul  an  order  of  the  Interstate  Com- 

the  Interstate  Commerce  Commission,  merce  Commission  respecting  the  evi- 

where  it  is  shown  that  its  enforcement  dence  on  which  the  commission  acted 

will  result  in   the  destruction  of  the  held  sufficient  on  demurrer.    Id. 

business  of  a  large  dass  of  shippers  in  A  bill  in  a  suit  to  annul  an  order  of 

a  city  and  a  large  loss  to  them,  while  the   Interstate   Commerce  Commission 

the  damage  which  will  result  to  others  fizixig  rates  held  insufficient  on  demur- 

from  its   suspension   will   be   small   in  ^^^^     j^. 

comparison.     Nashville  Grain  Exch.  v.  Xnj  party  against  whom  an  order  fix- 

U.  S.  (Com.  C.  1911)  191  Fed.  37.  i^g  rates  is   made   by   the   Interstate 

The  word  "discretion,"  as  used  in  this  Commerce  Commission  may  petition  the 

section,  means  a  legal  discretion,  a  dis-  court  for  redress  without  joining  other 

cretion  controlled  and  limited  by  sound  parties  to  the  order,   such   suit  being 

principles  of  law  appUed  to  the  facts  in  plenary,  and  the  injury,  if  any,  being 

each  particular  case.    Id.  several  and  not  joint    Id. 

Salts  to  onjoin  or  aonul  orderSd^See,  In  a  suit  by  carriers  to  annul  an  or- 

also,  post,  §  8583,  and  notes  thereunder,  der  of  the  Interstate  Commerce  Com- 

Carriers   necessarily  affected  by   an  mission,  whether  there  is  any  evidence 

order  of  the  Interstate  Commerce  Com-  to  sustain  the  findings  of  the  commis- 

mission,  although  not  parties  thereto,  sion  was  a  question  of  law.    Id. 
may  maintain  a  suit  to  enjoin  its  en- 

§  998.  (Act  Oct.  22,  1913,  c.  32.)  Interlocutory  injunctions  sus- 
pending or  restraining  enforcement,  etc.,  of  orders  of  Inter- 
state Commerce  Commission;  application,  and  proceedings 
thereon;  temporary  stay  or  suspension;  hearing;  appeal  to 
Supreme  Court. 
No  interlocutory  injunction  suspending  or  restraining  the  en- 
forcement, operation,  or  execution  of,  or  setting  aside,  in  whole  or 
in  part,  any  order  made  or  entered  by  the  Interstate  Commerce 
Commission  shall  be  issued  or  granted  by  any  district  court  of  the 
United  States,  or  by  any  judge  thereof,  or  by  any  circuit  judge  act- 
ing as  district  judge,  unless  the  application  for  the  same  shall  be 
presented  to  a  circuit  or  district  judge,  and  shall  be  heard  and  de- 
termined by  three  judges,  of  whom  at  least  one  shall  be  a  circuit 
judge,  and  unless  a  majority  of  said  three  judges  shall  concur  in 
granting  such  application.  When  such  application  as  aforesaid  is 
presented  to  a  judge,  he  shall  immediately  call  to  his  assistance 
to  hear  and  determine  the  application  two  other  judges.  Said  ap- 
plication shall  not  be  heard  or  determined  before  at  least  five  days' 
notice  of  the  hearing  has  been  given  to  the  Interstate  Commerce 
Commission,  to  the  Attorney  General  of  the  United  States,  and  to 
such  other  persons  as  may  be  defendants  in  the  suit:  Provided, 
That  in  cases  where  irreparable  damage  would  otherwise  ensue  to 
the  petitioner,  a  majority  of  said  three  judges  concurring,  may,  on 
hearing,  after  not  less  than  three  days'  notice  to  the  Interstate 
Commerce  Commission  and  the  Attorney  General,  allow  a  tempo- 
rary stay  or  suspension,  in  whole  or  in  part,  of  the  operation  of 
the  order  of  the  Interstate  Commerce  Commission  for  not  more 
than  sixty  days  from  the  date  of  the  order  of  said  judges  pending 
the  application  for  the  order  or  injunction,  in  which  case  the  said 
order  shall  contain  a  specific  finding,  based  upon  evidence  submit-s- 
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ted  to  the  judges  making  the  order  and  identified  by  reference 
thereto,  that  such  irreparable  damage  would  result  to  the  petition- 
er and  specifying  the  nature  of  the  damage.  The  said  judges  may, 
at  the  time  of  hearing  such  application,  upon  a  like  finding,  continue 
the  temporary  stay  or  suspension  in  whole  or  in  part  until  deci- 
sion upon  the  application.  The  hearing  upon  such  application  for 
an  interlocutory  injunction  shall  be  given  precedence  and  shall  be 
in  every  way  expedited  and  be  assigned  for  a  hearing  at  the  earliest 
practicable  day  after  the  expiration  of  the  notice  hereinbefore  pro- 
vided for.  An  appeal  may  be  taken  direct  to  the  Supreme  Court 
of  the  United  States  from  the  order  granting  or  denying,  after  no- 
tice and  hearing,  an  interlocutory  injunction,  in  such  case  if  such 
appeal  be  taken  within  thirty  days  after  the  order,  in  respect  to 
which  complaint  is  made,  is  granted  or  refused ;  and  upon  the  final 
hearing  of  any  suit  brought  to  suspend  or  set  aside,  in  whole  or  in 
part,  any  order  of  said  commission  the  same  requirement  as  to 
judges  and  the  same  procedure  as  to  expedition  and  appeal  shall 
apply.    (38  Stat.  220.) 

These  were  a  further  part  of  the  provisions  abolishing  the  Ck)mmerce  Coart, 
and  transferring  its  jurisdiction  to  the  district  courts,  of  the  urgent  de- 
ficiency appropriation  act  of  1913,  cited  above. 

See  notes  to  preceding  paragraph  of  this  act,  ante,  §  992,  and  to  Jud.  Code, 
§  208,  ante,  §  997. 

Previous  provisions  for  appeal  from  interlocutory  orders  or  decrees  of  the 
Ck>nimerce  Court  granting  or  continuing  an  injunction  restraining  the  enforce- 
ment of  an  order  of  the  Interstate  Commerce  Commission,  were  made  by 
Jud.  Code,  §  210,  post,  S  999. 

Ncites  of  Decisions 

Stay  of  enforcement  of  orders^— Only  want  of  equity  a  petition  to  set  aside  an 

temporary    restraining    orders    of   the  order  of  the  Interstate  Commerce  Com- 

Commerce   Court  are   affected   by   re-  mission,  is  a  final  hearing  within  the 

quirement  as  to  statement  of  fact  as  meaning  of  Act  Oct.  22,  1913.    Louis- 

to  irreparable  damage,  and  do  not  apply  ville  &  N.  H.  Co.  v.  U.  S.  (D.  C.  1915) 

to  a  preliminary  injunction.     U.  S.  v.  227  Fed.  258. 

Baltimore  &  O.  R,  Co.  (1912)   32  S.  Appeal  to  Supreme  CoHrt.-.The  fed- 

r^3            .      ^      ^    ^                 r^      ^  eral  Supreme  Court  on  appeal,  under 

The  granting  by  the  Commerce  Court  ^^^  Qct.  22,  1913,  from  denial  of  an 
of  an  injunction  pendente  hte,  suspend-  interlocutory  injunction  restraining  en- 
ing,  until  determmatoon  of  the  suit,  an  forcement  of  order  of  Interstate  Corn- 
order  of  the  Interstate  Commerce  Com-  ^^^^^  Commission,  will  determine 
mission  requiring  carriers  to  desist  whether,  as  a  matter  of  law,  findings  of 
from  aUeged  discriminatory  allowances,  ^^^^  3^^^^^  ^j^^  ^^^^^  Louisville  &  N. 
is  not  m  excess  of  its  power  unless  j^  ^^  ^  ^  g  ^3^915)  36  S.  Ct  686, 
plwnljr  unnecessary.    Id.  238  U.  S.  1,  59  L.  Ed.  1177,  affirming 

Enforcement   of  order  of  Interstate  judgment  (D.  C.  1914)   216  Fed.  672. 

Commerce  Commission  held  to  be  stay-  ^           ^     ^          ^          ^    ^ 

ed  to  enab  e  ra^road  companies  to  per-  ^^^^^  ^^^^  ^  ^                   ^^  ^^  I^. 

feet  appeal,  and  to  present  to  the  Su-  ^^^           Commerce  Commission  in  re- 

preme  Court  an  apphcation  for  a  pre-  ^              entertain  a  petition,  upon  the 

hminary   suspension   order      ^««^^  ground  that  the  subje^-mattir  was  not 

J5ea.  £i<i.  state  Commerce  Commission  v.  U.  S- 

Injunction  as  dependent  on  damages.  ^^2}^^  ^^  ^'  ^^  ^^'  ^ 
—Injunction  against  order  of  Interstate  The  federal  Supreme  Court  will  not 
Commerce  Commission  held  to  be  de-  disturb,  on  appeal,  the  granting  by  the 
nied  where,  though  it  was  in  operation.  Commerce  Court  of  an  injunction  pen- 
plaintiff  had  suffered  and  probably  would  ^^^^^  ^^^e,  until  final  determmation  of 
suffer  no  substantial  damage  therefrom.  the  suit,  suspending  an  order  of  the  In- 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  U.  S.  terstate  Commerce  Commission  requir- 
(D.  C.  1915)  222  Fed.  175.  ^«  carriers  to  desist  from  alleged  dis- 
criminatory allowances,  unless  an  abuse 

Final   hearings.— The  hearing  before  of  discretion  appears.     U.  S.  v.  Balti- 

three  judges  of  a  motion  to  dismiss  for  more  &  O.  R.  Co.  (1912)  32  S.  Ct  817. 

§  999.  (Jud.  Code,  §  210.)     Final  judgments  and  decrees  review- 
able in  Supreme  Court. 
A  final  judgment  or  decree  of  the  Commerce  Court  may  be  re- 

(836) 


Ch.  2)  THE  JUDICIAL  CODB  §   1000 

viewed  by  the  Supreme  Court  of  the  United  States  if  appeal  to  the 
Supreme  Court  be  taken  by  an  aggrieved  party  within  sixty  days 
after  the  entry  of  said  final  judgment  or  decree.  Such  appeal  may 
be  taken  in  like  manner  as  appeals  from  a  district  court  of  the  United 
States  to  the  Supreme  Court,  and  the  Commerce  Court  may  direct  the 
original  record  to  be  transmitted  on  appeal  instead  of  a  transcript 
thereof.  The  Supreme  Court  may  affirm,  reverse,  or  modify  the  final 
judgment  or  decree  of  the  Commerce  Court  as  the  case  may  require. 
Appeal  to  the  Supreme  Court,  however,  shall  in  no  case  supersede  or 
stay  the  judgment  or  decree  of  the  Commerce  Court  appealed  from, 
unless  the  Supreme  Court  or  a  justice  thereof  shall  so  direct;  and 
appellant  shall  give  bond  in  such  form  and  of  such  amount  as  the 
Supreme  Court,  or  the  justice  of  that  court  allowing  the  stay,  may 
require.  An  appeal  may  also  be  taken  to  the  Supreme  Court  of  the 
United  States  from  an  interlocutory  order  or  decree  of  the  Commerce 
Court  granting  or  continuing  an  injunction  restraining  the  enforce- 
ment of  an  order  of  the  Interstate  Commerce  Commission,  provided 
such  appeal  be  taken  within  thirty  days  from  the  entry  of  such  order 
or  decree.  Appeals  to  the  Supreme  Court  under  this  section  shall 
have  priority  in  hearing  and  determination  over  all  other  causes  ex- 
cept criminal  causes  in  that  court. 

Act  June  18,  1910,  c.  309,  f  2,  36  Stat  542.  Act  March  3,  1911,  c.  231, 
i  210,  36  Stat.  1150. 

On  tho  abolition  of  the  Commerce  Court  and  the  transfer  of  its  juris- 
diction to  the  district  courts,  the  right  of  appeal  from  the  district  courts  in 
cases  jurisdiction  of  which  was  so  transferred  was  to  be  the  same  as  there- 
tofore from  the  Commerce  Court  by  a  provision  of  the  act  making  such  trans- 
fer, Act  Oct.  22,  1913,  c.  32,  ante,  {  995. 

Further  provisions  as  to  such  appeals  from  final  judgments  or  decrees  of 
the  district  courts,  made  by  said  Act  Oct.  22,  1913,  c.  32,  are  set  forth  post, 
i  1000. 

Further  provisions,  also,  as  to  appeals  from  orders  granting  or  denying 
interlocutory  injunctions  suspending  or  restraining  enforcement,  etc.,  of  or- 
ders of  .the  Interstate  Commerce  Commission,  made  by  said  Act  Oct  22, 
1913,  c  82,  are  set  forth  ante,  §  99a 

Kotes  of  Deoisicnui 

Qiestions  of  f«ct.^The  supreme  tion  as  to  the  reasonableness  of  rates 
court  will  not  feel  disposed  to  review  charged,  when  the  circuit  court  and  the 
the  question  of  fact  whether  the  cir-  circuit  court  of  appeals  have  concur- 
cumstances  and  conditions  were  so  dis-  red  in  finding  the  existing  rate  reason- 
similar  as  to  justify  the  rates  charged  able.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 
in  a  particular  case,  when  the  finding  v.  Interstate  Commerce  Commission 
of  the  commission  thereon  has  been  ac-  (1896)  16  S.  Ct  700,  102  U.  S.  184,  40 
cepted  and  approved  by  the  circuit  L.  Ed.  935,  affirming  decree  (C.  C. 
court  of  appeals,  or  to  review  a  ques-  1893)  56  Fed.  925. 

§  1000.  (Act  Oct.  22,  1913,  c.  32.)  Final  judgments  and  decrees  of 
district  courts  reviewable  in  Supreme  Court;  taking  appeal; 
notice. 

A  final  judgment  or  decree  of  the  district  court  may  be  reviewed 
by  the  Supreme  Court  of  the  United  States  if  appeal  to  the  Su- 
preme Court  be  taken  by  an  aggrieved  party  within  sixty  days 
after  the  entry  of  such  final  judgment  or  decree,  and  such  appeals 
may  be  taken  in  like  manner  as  appeals  are  taken  under  existing 
law  in  equity  cases.  And  in  such  case  the  notice  required  shall  be 
served  upon  the  defendants  in  the  case  and  upon  the  attorney  gen- 
eral of  the  State.    (38  Stat.  220.) 

These  were  further  provisions  of  the  urgent  deficiency  appropriation  act 
of  1913,  dted  above. 
See  notes  to  preceding  paragraphs  of  this  act,  ante,  i  092. 
Previous  provisions  as  to  such  appeals  from  final  judgments  and  decrees 
of  the  Commerce  Court  were  made  by  Jud.  Code,  §  210,  ante,  §  999. 

R.  S.  i  1008,  post,  §  1649,  provides  that  no  judgment,  decree,  or  order  of  a 
district  court,  in  any  civil  action,  at  law  or  in  equity,  shall  be  reviewed  in  the 
supreme  court,  on  writ  of  error  or  appeal,  unless  the  writ  of  error  is  brought, 
or  the  appeal  is  taken,  within  two  years  after  the  entry  of  such  judgment, 
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order  or  decree.  Said  section  would  seem  to  conflict  with  this  section,  if  this 
section  is  to  be  construed  as  applying  to  all  decrees  or  judgments  of  the  dis- 
trict courts  reviewable  by  the  supreme  court  If,  however,  this  section  is  to 
be  construed  as  applying  only  to  those  final  judgments  or  decrees  of  the  dis- 
trict courts  in  cases  which  come  before  such  courts  under  the  transfer  of  the 
jurisdiction  of  the  commerce  court  to  the  district  courts  by  §  992,  ante,  there 
would  be  no  conflict  between  the  two  sections. 

§  1001.  (Act  Oct.  22,  1913,  c.  32.)  Transfer  to  district  courts  of 
cases  pending  in  Commerce  Court  and  records,  etc.,  thereof; 
disposition  of  books,  papers  and  other  property  of  Conunerce 
Court. 
All  cases  pending  in  the  Commerce  Court  at  the  date  of  the  pas- 
sage of  this  Act  shall  be  deemed  pending  in  and  be  transferred 
forthwith  to  said  district  courts  except  cases  which  may  previously 
have  been  submitted  to  that  court  for  final  decree  and  the  latter  to 
be  transferred  to  the  district  courts  if  not  decided  by  the  Commerce 
Court  before  December  first,  nineteen  hundred  and  thirteen,  and  all 
cases  wherein  injunctions  or  other  orders  or  decrees,  mandatory  or 
otherwise,  have  been  directed  or  entered  prior  to  the  abolition  of 
the  said  court  shall  be  transferred  forthwith  to  said  district  courts, 
which  shall  have  jurisdiction  to  proceed  therewith  and  to  enforce 
said  injunctions,  orders,  or  decrees.  Each  of  said  cases  and  all  the 
records,  papers,  and  proceedings  shall  be  transferred  to  the  district 
court  wherein  it  might  have  been  filed  at  the  time  it  was  filed  in 
the  Commerce  Court  if  this  Act  had  then  been  in  effect ;  and  if  it 
might  have  been  filed  in  any  one  of  two  or  more  district  courts  it 
shall  be  transferred  to  that  one  of  said  district  courts  which  may 
be  designated  by  the  petitioner  or  petitioners  in  said  case,  or,  upon 
failure  of  said  petitioners  to  act  in  the  premises  within  thirty  days 
after  the  passage  of  this  Act,  to  such  one  of  said  district  courts  as 
may  be  designated  by  the  judges  of  the  Commerce  Court.  The 
judges  of  the  Commerce  Court  shall  have  authority,  and  are  here- 
by directed,  to  make  any  and  all  orders  and  to  take  any  other  action 
necessary  to  transfer  as  aforesaid  the  cases  and  all  the  records, 
papers,  and  proceedings  then  pending  in  the  Commerce  Court  to 
said  district  courts.  AH  administrative  books,  dockets,  files,  and 
all  papers  of  the  Commerce  Court  not  transferred  as  part  of  the 
record  of  any  particular  case  shall  be  lodged  in  the  Department  of 
Justice.  All  furniture,  carpets,  and  other  property  of  the  Com- 
merce Court  is  turned  over  to  the  Department  of  Justice  and  the 
Attorney  General  is  authorized  to  supply  such  portion  thereof 
as  in  his  judgment  may  be  proper  and  necessary  to  the  United 
States  Board  of  Mediation  and  Conciliation.    (38  Stat.  221.) 

These  were  further  provisions  of  the  urgent  deficiency  appropriation  act 
of  1913,  cited  above. 
See  notes  to  preceding  paragraph  of  this  act,  ante,  {  9&2, 

§  1002.  (Act  Oct.  22,  1913,  c.  32.)  Remand  of  cases  in  Supreme 
Court  to  district  courts,  and  proceedings  therein. 
Any  case  hereafter  remanded  from  the  Supreme  Court  which, 
but  for  the  passage  of  this  Act,  would  have  been  remanded  to  the 
Commerce  Court,  shall  be  remanded  to  a  district  court,  designated 
by  the  Supreme  Court,  wherein  it  might  have  been  instituted  at 
the  time  it  was  instituted  in  the  Commerce  Court  if  this  Act  had 
then  been  in  effect,  and  thereafter  such  district  court  shall  take  all 
necessary  and  proper  proceedings  in  such  case  in  accordance  with 
law  and  such  mandate,  order,  or  decree  therein  as  may  be  made 
by  said  Supreme  Court.    (38  Stat.  221.) 

These  were  further  provisions  of  the  urgent  deficiency  appropriation  act  of 
1913,  cited  above. 
See  notes  to  preceding  paragraph  of  this  act,  ante,  §  982. 
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§  1003.  (Act  Oct.  22, 1913,  c.  32.)     Repeal. 

All  laws  or  parts  of  laws  inconsistent  with  the  foregoing  provi- 
sions relating  to  the  Commerce  Court,  are  repealed.    (38  Stat.  221.) 
This  was  a  farther  provision  of  the   urgent  deficiency  appropriation  act 
of  1913,  cited  above. 
See  notes  to  preceding  paragraph  of  act,  ante,  §  992. 

All  acts  or  parts  of  acts  in  so  far  as  they  relate  to  the  establishment  of 
the  Commerce  Court  were  repealed  by  a  preceding  provision  of  this  act,  ante, 
i  992. 

§  1004.  (Jud.  Code,  §  211.)  Suits  to  be  against  United  States; 
when  United  States  may  intervene. 
All  cases  and  proceedings  in  the  Commerce  Court  which  but  for 
this  chapter  would  be  brought  by  or  against  the  Interstate  Com- 
merce Commission,  shall  be  brought  by  or  against  the  United 
States,  and  the  United  States  may  intervene  in  any  case  or  proceeding 
in  the  Commerce  Court  whenever,  though  it  has  not  been  made  a 
party,  public  interests  are  involved. 

Act  June  18,  1910,  c  309,  §  4,  36  Stat  642.  Act  March  3,  1911,  c.  231,  > 
211,  36  Stat.  1150. 

The  Commerce  Court  was  abolished,  and  the  jurisdiction  vested  in  it  was 
transferred  to  the  district  courts,  the  procedure  in  them  in  cases  jurisdiction 
of  which  was  so  conferred  to  be  the  same  as  that  theretofore  prevailing  in 
the  Commerce  Court,  by  provisions  of  Act  Oct.  22,  1913,  c.  32,  ante,  {  992. 

§  1005.  (Jud.  Code,  §  212.)  Attorney  General  to  control  all  cases; 
Interstate  Commerce  Commission  may  appear  as  of  right ;  par- 
ties interested  may  intervene,  etc. 
The  Attorney  General  shall  have  charge  and  control  of  the  in- 
terests of  the  Government  in  all  cases  and  proceedings  in  the  Com- 
merce Court,  and  in  the  Supreme  Court  of  the  United  States  upon 
appeal  from  the  Commerce  Court.  If  in  his  opinion  the  public 
interest  requires  it,  he  may  retain  and  employ  in  the  name  of  the 
United  States,  within  the  appropriations  from  time  to  time  made  by 
the  Congress  for  such  purposes,  such  special  attorneys  and  counselors 
at  law  as  he  may  think  necessary  to  assist  in  the  discharge  of  any  of 
the  duties  incumbent  upon  him  and  his  subordinate  attorneys;  and 
the  Attorney  General  shall  stipulate  with  such  special  attorneys  and 
counsel  the  amount  of  their  compensation,  which  shall  not  be  in 
excess  of  the  sums  appropriated  therefor  by  Congress  for  such  pur- 
poses, and  shall  have  supervision  of  their  action :  Provided,  That  the 
Interstate  Commerce  Commission  and  any  "party  or  parties  in  interest 
to  the  proceeding  before  the  commission,  in  which  an  order  or  require- 
ment is  made,  may  appear  as  parties  thereto  of  their  own  motion 
and  as  of  right,  and  be  represented  by  their  counsel,  in  any  suit 
wherein  is  involved  the  validity  of  such  order  or  requirement  or  any 
part  thereof,  and  the  interest  of  such  party;  and  the  court  wherein 
is  pending  such  suit  may  make  all  such  rules  and  orders  as  to  such 
appearances  and  representations,  the  number  of  counsel,  and  all  mat- 
ters of  procedure,  and  otherwise,  as  to  subserve  the  ends  of  justice 
and  speed  the  determination  of  such  suits:  Provided  further.  That 
communities,  associations,  corporations,  firms,  and  individuals  who 
are  interested  in  the  controversy  or  question  before  the  Interstate 
Commerce  Commission,  or  in  any  suit  which  may  be  brought  by 
any  one  under  the  provisions  of  this  chapter,  or  the  Acts  of  which 
it  is  amendatory  or  which  are  amendatory  of  it,  relating  to  action 
of  the  Interstate  Commerce  Commission,  may  intervene  in  said  suit 
or  proceedings  at  any  time  after  the  institution  thereof;  and  the 
Attorney  General  shall  not  dispose  of  or  discontinue  said  suit  or  pro- 
ceeding over  the  objection  of  such  party  or  intervenor  aforesaid,  but 
said  intervenor  or  interveners  may  prosecute^  defend,  or  continue 
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said  suit  or  proceeding  unaflfected  by  the  action  or  non-action  of  the 
Attorney  General  therein. 

Act  June  18,  1910,  c.  809,  {  5,  36  Stat.  643.  Act  March  8,  1911«  c  231, 
S  212,  36  Stat  1160. 

See  note  to  Jud.  Code,  §  211,  ante,  S  1004. 

Ncites  of  Deeiaions 

Right  to  intervene.— Under  the  broad  the   commission,   is   interested   in    the 

provisions  of  the  last  proviso  of  sec-  qaestion   involved,   and   is   entitled    to 

tion  6  of  Act  June  18,  1910,  c  309,  an  intervene  in  a  suit  in  the  Commerce 

incorporated  grain  exchange  or  a  board  Court  brought  to   enjoin  the  enforce- 

of  trade  of  a  city,  most  or  all  of  whose  ment  of  such  order.     Nashville  Grain 

members  are  engaged  in  business  which  Exch.  v.  U.  S.  (Com.  C.  1911)  191  Fed. 

will  be  directly  affected  by  an  order  of  37. 

§  1006.  (Jud.  Code,  §  213.)     Complainants  may  appear  and  be 

made  parties  to  case. 
Complainants  before  the  Interstate  Commerce  Commission  in- 
terested in  a  case  shall  have  the  right  to  appear  and  be  made  par- 
ties to  the  case  and  be  represented  before  the  courts  by  counsel, 
under  such  regulations  as  are  now  permitted  in  similar  circumstances 
under  the  rules  and  practice  of  equity  courts  of  the  United  States. 

Act  June  18,  1910,  c  309,  {  6,  36  Stat  643.  Act  March  3,  1911,  c  231,  i 
213,  36  Stat  1151. 

See  note  to  Jud.  Code,  |  211,  ante,  |  1004. 

§  1007.  (Jud.  Code,  §  25.)     Appellate  jurisdiction  under  Chinese- 
exclusion  laws. 
The  district  courts  shall  have  appellate  jurisdiction  of  the  judg- 
ments and  orders  of  United  States  commissioners  in  cases  arising 
under  the  Chinese  exclusion  laws. 

Act  March  3,  1911,  c.  231,  |  25,  36  Stat  1094. 

Natea  of  Deeiaioiia 

Appellate  Jurisdiction  In  goneral.—  A  proceeding  for  the  ezdasion  of  a 
Since  by  section  4313,  post,  jurisdic-  Chinese  alien  in  the  first  instance  ia 
tion  of  exclusion  proceedings  is  ex-  within  the  jurisdiction  of  the  Chinese 
pressly  conferred  on  United  States  inspector,  from  whom  an  appeal  may 
commissioners  with  the  right  to  appeal  be  taken  to  the  Department  of  Com- 
to  the  district  court  as  provided  by  this  merce  and  Labor,  after  which  resort 
section,  a  Chinaman  arrested  in  such  may  be  had  to  the  courts  if  the  decision. 
proceedings  before  a  commissioner  is  is  adverse  to  the  persons  seeking  ad- 
no  t  entitled  to  discharge  on  habeas  missioo.  Ex  parte  Lee  Kow  (O.  01 
corpus  on  the  ground  that  he  possess-  1908)  161  Fed.  592. 
ed  a  certificate  of  residence  as  a  mer- 
chant entitling  him  to  remain  in  the  Cited  Without  definite  application. 
United  States.  Ex  parte  Jim  Hong  U.  S.  v.  Hung  Chang  (1904)  130  Fed. 
(1914)  211  Fed.  73,  127  C.  C.  A.  569.  439,  64  C.  C.  A.  641. 

§  1008.  (Jud.  Code,  §  26.)     Appellate  jurisdiction  over  Yellowstone 

National  Park. 
The  district  court  for  the  district  of  Wyoming  shall  have  juris- 
diction of  all  felonies  committed  within  the  Yellowstone  National 
Park  and  appellate  jurisdiction  of  judgments  in  cases  of  conviction 
before  the  commissioner  authorized  to  be  appointed  under  section 
five  of  an  Act  entitled  "An  Act  to  protect  the  birds'  and  animals  in 
Yellowstone  National  Park,  and  to  punish  crimes  in  said  Park,  and 
for  other  purposes,"  approved  May  seventh,  eighteen  hundred  and 
ninety-four. 

Act  March  3,  1911,  c.  231,  §  26,  36  Stat.  1094. 

Act  May  7,  1894,  c.  72,  |  5,  mentioned  in  this  section,  is  set  forth  post, 
§  6194. 

§  1009.  (Jud.  Code,  §  27.)  ^  Jurisdiction  of  crimes  on  Indian  reser- 
vations in  South  Dakota. 
The  district  court  of  the  United  States  for  the  district  of  South 

Dakota  shall  have  jurisdiction  to  hear,  try,  and  determine  all  ac- 
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tions  and  proceedings  in  which  any  person  shall  be  charged  with 
the  crime  of  murder,  manslaughter,  rape,  assault  with  intent  to  kill, 
arson,  burglary,  larceny,  or  assault  with  a  dangerous  weapon,  com- 
mitted within  tiie  limits  of  any  Indian  reservation  in  the  State  of 
South  Dakota. 

Act  Feb.  2,  1903,  c.  351,  32  Stat  793.    Act  March  4,  1909,  c.  321,  {  329,  35 

Stat  1151.    Act  March  3,  1911,  c  231,  |  27,  36  Stat  1094. 
Proyisions  similar  to  those  in  this  section  are  contained  in  Gr.  Code,  §  329, 

post,  §  10503,  together  with  other  provisions  relating  to  the  punishment  for 

the  offenses  enumerated  therein. 

Nates  of  Deeisioiu 


VaUdltyd-ZThis  statute  was  within  the 
power  of  Congress  as  an  instrumentali- 
ty employed  in  the  discharge  of  a  na- 
tional duty  to  the  Indians.  As  origi- 
nally enacted,  it  was  not  objectionable 
as  delegating  to  the  state  authority  to 
l^x  punishment  for  federal  offenses,  in 
providing  that  persons  committing  cer- 
tain offenses  shall  be  subject  to  the 
same  punishments-  as  "are"  all  other 
persons  convicted  of  such  crimes  under 
the  laws  of  the  state  of  South  Dakota. 
HoUister  ▼.  U.  S.  (1906)  145  Fed.  778, 
76  C.  C.  A.  337. 

This  section  as  originally  enacted 
held  inoperative,  so  far  as  any  particu- 
lar reservation  was  concerned,  on  the 
extinguishment  of  the  Indian  title.  U. 
8.  T.  La  Plant  (D.  C.  1911)  200  Fed.  92. 


Offenses  committed  in  town  sites.— 
Under  this  section  as  originally  enact- 
ed, an  offense  committed  on  a  lot  in  a 
town  site  withdrawn  from  an  Indian 
reservation,  under  Act  May  29,  1908, 
c.  218,  35  Stat  460,  was  not  within  the 
jurisdiction  of  the  federal  courts.  U. 
S.  v.  La  Plant  (D.  C.  1911)  200  Fed.  92. 

Crimes    oommitted    by    Indians.— An 

Indian  amenable  to  the  general  criminal 
laws  of  the  state  may  be  prosecuted  in 
the  state  courts  for  bigamy  committed 
within  an  Indian  reservation  notwith- 
standing this  section  as  originally  en- 
acted. State  y.  Nimrod  (S.  D.  1912) 
138  N.  W.  377. 


CHAPTER  THREE 


District  Courts — Removal  of  Causes 


See. 
1010. 

1011. 
1012. 

1013. 

1014. 

1015. 


Removal  of  suits  from  State  to 
United  States  district  courts. 

Procedure  for  removal. 

Suits  under  grants  of  land  from 
different  States. 

Bemoval  of  causes  against  per- 
sons denied  any  civil  rights,  etc. 

When  petitioner  is  in  actual  cus- 
tody of  State  court. 

Suits  and  prosecutions  against 
revenue  officers,  etc. 


Sec. 

1016. 

1017. 

1018. 

1010. 

1020. 
1021. 


Removal  of  suits  by  aliens. 

When  copies  of  records  are  re- 
fused by  clerk  of  State  court. 

Previous    attachment    bonds,    or 
ders,  etc.,  remain  valid. 

Suits  improperly  in  district  court 
may  be  dismissed  or  remanded. 

Proceedings  in  suits  removed. 

Time  for  filing  record;   return  of 
record,  how  enforced. 


§  1010.  (Jud.  Code,  §  28,  as  amended.  Act  Jan.  20,  1914,  c.  11.)  Re- 
moval of  suits  from  State  to  United  States  district  courts. 
Any  suit  of  a  civil  nature,  at  law  or  in  equity,  arising  under  the 
Constitution  or  laws  of  the  United  States,  or  treaties  made,  or 
which  shall  be  made,  under  their  authority,  of  which  the  district  courts 
of  the  United  States  are  given  original  jurisdiction  by  this  title,  which 
may  now  be  pending  or  which  may  hereafter  be  brought,  in  any  State 
court,  may  be  removed  by  the  defendant  or  defendants  therein  to  the 
district  court  of  the  United  States  for  the  proper  district.  Any  other 
suit  of  a  civil  nature,  at  law  or  in  equity,  of  which  the  district  courts 
of  the  United  States  are  given  jurisdiction  by  this  title,  and  which  are 
now  pending  or  which  may  hereafter  be  brought,  in  any  State  court,, 
may  be  removed  into  the  district  court  of  the  United  States  for  the 
proper  district  by  the  defendant  or  defendants  therein,  being  non- 
residents of  that  State.  And  when  in  any  suit  mentioned  in  this  sec- 
tion there  shall  be  a  controversy  which  is  wholly  between  citizens  of 
different  States,  and  which  can  be  fully  determined  as  between  them,. 
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then  either  one  or  more  of  the  defendants  actually  interested  in  such 
controversy  may  remove  said  suit  into  the  district  court  of  the  United 
States  for  the  proper  district.  And  where  a  suit  is  now  pending,  or 
may  hereafter  be  brought,  in  any  State  court,  in  which  there  is  a  con- 
troversy between  a  citizen  of  the  State  in  which  the  suit  is  brought 
and  a  citizen  of  another  State,  any  defendant,  being  such  citizen  of 
another  State,  may  remove  such  suit  into  the  district  court  of  the 
United  States  for  the  proper  district,  at  any  time  before  the  trial  there- 
of, when  it  shall  be  made  to  appear  to  said  district  court  that  from 
prejudice  or  local  influence  he  will  not  be  able  to  obtain  justice  in  such 
State  court,  or  in  any  other  State  court  to  which  the  said  defendant  may, 
under  the  laws  of  the  State,  have  the  right,  on  account  of  such  prej- 
udice or  local  influence,  to  remove  said  cause:  Provided,  That  if  it 
further  appear  that  said  suit  can  be  fully  and  justly  determined  as  to 
the  other  defendants  in  the  State  court,  without  being  affected  by  such 
prejudice  or  local  influence,  and  that  no  party  to  the  suit  will  be  prej- 
udiced by  a  separation  of  the  parties,  said  district  court  may  direct  the 
suit  to  be  remanded,  so  far  as  relates  to  such  other  defendants,  to  the 
State  court,  to  be  proceeded  with  therein.  At  any  time  before  the  trial 
of  any  suit  which  is  now  pending  in  any  district  court,  or  may  here- 
after be  entered  therein,  and  which  has  been  removed  to  said  court 
from  a  State  court  on  the  affidavit  of  any  party  plaintiff  that  he  had 
reason  to  believe  and  did  believe  that,  from  prejudice  or  local  influence, 
he  was  unable  to  obtain  justice  in  said  State  court,  the  district  court 
shall,  on  application  of  the  other  party,  examine  into  the  truth  of  said 
affidavit  and  the  grounds  thereof,  and,  unless  it  shall  appear  to  the  sat- 
isfaction of  said  court  that  said  party  will  not  be  able  to  obtain  jus- 
tice in  said  State  court,  it  shall  cause  the  same  to  be  remanded  thereto. 
Whenever  any  cause  shall  be  removed  from  any  State  court  into  any 
district  court  of  the  United  States,  and  the  district  court  shall  decide 
that  the  cause  was  improperly  removed,  and  order  the  same. to  be  re- 
manded to  the  State  court  from  whence  it  came,  such  remand  shall  be 
immediately  carried  into  execution,  and  no  appeal  or  writ  of  error 
from  the  decision  of  the  district  court  so  remanding  such  cause  shall 
be  allowed :  Provided,  That  no  case  arising  under  an  Act  entitled  "An 
Act  relating  to  the  liability  of  common  carriers  by  railroad  to  their 
employees  in  certain  cases,"  approved  April  twenty-second,  nineteen 
hundred  and  eight,  or  any  amendment  thereto,  and  brought  in  any- 
State  court  of  competent  jurisdiction  shall  be  removed  to  any  court 
of  the  United  States.  And  provided  further,  That  no  suit  brought  in 
any  State  court  of  competent  jurisdiction  against  a  railroad  com- 
pany, or  other  corporation,  or  person,  engaged  in  and  carrying  on 
the  business  of  a  common  carrier,  to  recover  damages  for  delay, 
loss  of,  or  injury  to  property  received  for  transportation  by  such 
common  carrier  under  section  twenty  of  the  Act  to  regulate  com- 
merce, approved  February  fourth,  eighteen  hundred  and  eighty- 
seven,  as  amended  June  twenty-ninth,  nineteen  hundred  and  six, 
April  thirteenth,  nineteen  hundred  and  eight,  February  twenty- 
fifth,  nineteen  hundred  and  nine,  and  June  eighteenth,  nineteen 
hundred  and  ten,  shall  be  removed  to  any  court  of  the  United  States 
where  the  matter  in  controversy  does  not  exceed,  exclusive  of  in- 
terest and  costs,  the  sum  or  value  of  $3,000. 

Act  March  3,  1875,  c.  137.  §  2,  18  Stat.  470.  Act  March  3,  1887,  c  373, 
i  1,  24  Stat.  552.  Act  Aug.  13,  1888,  c.  866,  25  Stat-  433.  Act  April  5,  1910, 
c.  143.  §  1,  36  Stat.  291.  Act  March  3,  1911,  c.  231,  {  28,  86  Stat.  1004.  38 
Stat.  278. 

This  section,  as  enacted  in  the  Judicial  Code,  was  amended  by  Act  Jan.  20, 
1914,  c  11,  cited  above,  by  adding  thereto  the  last  proviso  as  set  forth  above. 

Similar  provisions  for  removal  of  causes  arising  under  the  act  mentioned  in 
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the  next  to  the  last  proTiso  of  this  section  were  made  by  that  act  as  amended 
by  Act  April  6,  1910,  c  143,  {  1,  post,  {  8662. 


Notes  of  Decisions 


I.  Validity  and  construction  In  general 

(A)  Cotwtitutionality 

1.  ConBtltutlonallty   of  removal   acts   in 

general. 

2.  Particular  provisions. 

3.    Removal   for   prejudice   or   local 

Influence. 

(,B)  Construction 

4.  Decisions  as  to  the  effect  and  relation 

of  the  various  removal  acts. 

5.    Repeals. 

6.  Rules  for  construction. 

7.  Purpose  of  acts. 

8.  Construction  of  Judicial  Code   provi- 

sions. 

9.  Applicability  to   pending   causes. 

10.    Judicial   Code  provisions. 

(C)  State  statutes  restricting  removal 

11.  Limiting  remedy  to  particular  court. 

12.  Restrictions  on  foreign  corporations. 

13.    Validity. 

14.  Restrictions  on  federal  corporations. 

II.  Right  of  rennoval   In  general 

(A)  Source  and  nature  of  right 

15.  Source  of  right  of  removal. 

16.    Removals  from  territorial  courts. 

17.    Removal    from    federal    to   state 

courts. 

18.  Nature  of  right  of  removaL 

(B)  Suits  or  actions  removable 

IB.    Suits  at  law  or  in  equity. 

20.  Civil  or  criminal  nature  of  suit 

21.    Actions   for  penalties. 

22.  Statutory  remedies  and  proceedings  in 

general. 

28.  Proceedings  concerning  estates  of  de- 

cedents. 

24.    Probate  of  wills. 

25.  Account  of  guardian. 

26.  Mandamus  proceedings. 

27.  Quo  warranto  proceedings. 
88.  Condemnation  proceedings. 

29.  Tax  proceedings. 

30.  Assessment   of   damages    and   benefits 

for  public  improvements. 

31.  Actions  or  proceedings  ancillary  or  in- 

cidental to  suit  in  state  court. 

32.  Actions  or  proceedings  supplementary 

to  Judgment  or  execution  In  state 
court. 

83.  Actions  to  restrain  proceedings  in 
state  court. 

34.  Actions  to  review  or  set  aside  Judg- 
ment of  state  court. 

85.     Bffect  of  action  pending  in  state  court. 

36.  Existence  of  actual  controversy. 

37.  Condition  of  the  cause. 

38.  Pendency  of  suit  or  action. 

(O  Courts  from  and  to  which  causes  may 
be  removed 

39.  Courts  from  which  suits  may  be  re- 

moved. 

40.    Jurisdiction  of  state  court. 

41.  Court  to  which  cause  may  be  removed. 

42.    Change  of  boundary. 

(1»  Original  jurisdiction  of  United  States 
court 

43.  Jurisdiction  of  United  States  courts  in 

genenO. 


44.  Decisions  prior  to  Act  of  1887  which 

first  restricted  the  right  of  removal 
to  cases  of  which  the  court  had 
original  Jurisdiction. 

45.  —   Assignees. 

46.  Restriction  on  removal  in  general. 

47.  Jurisdiction   over   particular    proceed- 

ings. 

48.  Jurisdiction   dependent  on   citizenship 

or  residence  of  parties— Citizenship 
or  residence  of  defendant 

49.    Citisenship  or  residence  of  plain- 
tiff. 

60.  Restrictions    as   to   district   in    which 

suit  might  have  been  brought. 

(E)  Waiver  of  right,  to  remove 

61.  Power  to  waive  and  mode  of  waiver. 
52.    Particular  acts  as  waiver. 

63.    Participation  by  party  removing 

cause  in  proceedings  in  state  courtl 

III.  Removal    of    cases    arising     under 

constitution,   laws  or  treaties  of 

the   United  States 

(A)  Cases    involving    federal    question    in 

general 
54.    Jurisdiction   of   United   States    courts 
over  cases  arising  under  the  consti- 
tution,    laws,     or    treaties    of     the 
United  States. 

65.  Necessity  for  construction  of  constitu- 

tion or  laws  of  the  United   States. 

66.  Cases  involving  other  questions   also. 

67.  Defense  under  United  States  Constitu- 

tion or  laws. 

68.  Effect  of  decision  of  question  by  Unit- 

ed SUites  courts. 

69.  Questions  of  fact  or  of  law. 
60.    Removal  of  part  of  cause. 

01     Removal  by  one  or  more  coparties. 

62.  —   Effect  of  failure  of  one  coparty 

to  petition  for  removal  in  time. 

63.    Joinder  of    coparties   in   petition 

for  removal. 

(B)  Cases  arising  under  the  constitution  of 

the  United  States 

64.  Proceedings  by  states,  or  governmental 

agencies  or  subdivisions   thereof. 

65.  Proceedings  by  private  persons  or  cor- 

porations. 

((7)  Cases   carising    under    laws    of    United 
States 

66.  General  rules. 

67.  Actions  against  or  for  acts  of  United 

States  officers. 

68.    Actions    or  prosecutions    against 

officers  acting  under  the  revenue  or 
election  laws. 

69.    Decisions  under  the  act  of  1863 

for  the  removal  of  suits  against  of- 
ficers for  acts  during  the  Civil  War. 

70.    Suits  against  ofllcer  acting  under 

writ  Issued  by  federal  court 

71.  Enforcement  and   effect  of  Judgments 

or  orders  of  United  States  courts. 

72.  Cases   under   laws   relating   to  claims 

against  United  States. 

73.  Actions  against  receivers  appointed  by 

United  States  courts  or  their  sure- 
Ues. 

74.    Federal    question    dependent    on 

federal  appointment. 

75.  Actions   by  or   against  United   States 

corporations  in  general. 
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III.  Removal  of  catot  arising  under  con- 
stltutlonp  lawe  or  treaties  of  the 

United  States— Cont'd. 

(C)  00969    arising    under    laws    of    United 
Btate9--Confa. 

76.  -^   Decisions  under  R.  8.  S  640,  ex- 

pressly providing  for  removal  of 
causes  brought  against  federal  cor- 
porations. 

77.  Cases   under    laws   relating   to   terri- 

tories. 

78.  Cases  under   laws  relating  to  public 

lands. 

79.  —   Mine3  end  mining  lights. 

80.  — —   Water  rights. 

81.    Public  highways. 

82.  Cases  under  revenue  laws. 

83.  Cases    arising    under    postal    laws    or 

Sherman  an ti -trust  act. 

84.  Cases  under   laws  relating  to   naviga- 

tion. 

85.  Cases    under    laws    relating   to   inter- 

state commerce. 
S6.    —    Decisions  in  cases  under  the  em- 
ployers' liability  act  prior  to  the  en- 
actment   of    the    proviso   restricting 
removal. 

87.    Restriction   on  removal   of  cases 

under  the  employer's  liability  act. 

88.  Cases     under     patent     and     copyright 

laws. 

89.  Cases  under  bankruptcy  laws. 

90.  Cases  under  laws  relating   to  national 

banks. 

91.   Actions  against  national  banks  or 

receivers  thereof. 

(D)  AUeg<Uion9  in  pleading9 

92.  Petition  for  removal. 

93.  Decisions    under    statutes   before    Act 

1887-88. 

94.  General    rules. 

d5.  Actions  by  or  against  receivers  ap- 
pointed by  United  States  courts. 

S6.  Actions  by  or  against  United  Statss 
corporations  in  general. 

97.  Cases    under    laws    relating   to   public 

lands. 

98.  Cases  under  laws  relating  to  naviga- 

tion. 

99.  Cases    under    laws   relating   to    inter- 

state commerce. 

100.    Employers'  Liability  Act. 

101.  Cases  under  laws  relating  to  national 

banks. 

IV.  Removal  of  causes  for  diversity  of 

citizenship 

<A)  Diver9ity  of  citizenship  as  ground  of 
removal 

102.  Diversity   of   ciiisenship  necessary   to 

give  Jurisdiction  to  United  States 
courts. 

108.  Diversity  of  citizenship  of  coplaintlffs 

and  codefendants. 

104.  Assignees. 

106.  Transfers  to  prevent  removal. 

106.  Qrantees. 

107.  Actions  by  or  against  states. 
106.  Actions  by  or  against  aliens. 

109.  Time  of   existence  of   ground   of   re- 

moval. 

iB)  Improper  or  collusive  joinder  of  parties 

110.  Joinder  to  give  jurisdiction  or  author- 

ise removal. 

111.  Joinder  to  prevent  removal. 

112.    Joinder  of  plaintiifs. 

113.  Right  to  Join. 

114.  Cause  of  action  against  resident  de- 

fendant. 

115.  Joinder  of  grantor  and  grantee. 
316.    Joinder  of  lessor  and  lessee^ 


117.  Joinder  of  parties  engaged  in  Joint  en- 

terprise. 

118.  Joinder  of  principal  and  agent. 

119.  Joinder  of  master  and  senrant. 
110.    Effect  of  evidence  or  verdict. 

12L    Pleading  and  proof  of  fraudulent  pur- 
pose. 
122.    Dismissal  of  former  cause. 

(O  Parties  entitled  to  remov€ 
128.    General  rules. 

124.  Who  are  plaintiffs  and  defendants. 

125.  Residence  of  party  removing  cause. 

126.  Decisions  under  acts  prior   to  act  of 

1887. 

127.  Removal  by  one  or  more  coparties. 

128.    Failure  to  serve  with  process. 

129.    Effect  of  failure  of  one  coparty  to 

petition  for  removal  in  time. 

130.    Joinder   of  coparties   In  petition 

for  removal. 

13L    Interveners. 

132.  Substituted  parties. 

(D)  AUegatione  in  pleadinga 

133.  General  rules. 

134.  Particular  allegations. 

135.  Petition  for  removal. 

V.  Separable   controversies 
(A)  Nature  of  controversy 

136.  Single  or  separable  controversy. 

137.  Actions  involving  titie  to  or  pos- 
session of  real  property. 

138.  ^—   Actions  involving  rights  of  mort- 

gagors and  mortgagees. 
189.    Owner  and  insurer  of  property. 

140.  Actions  against  trustee  and  bene- 
ficiary. 

141.  Actions  involving  claims  to  per- 
sonal property. 

142.    Corporations    and    their    olBcers 

and  stockholders. 

148.    Actions  involving  the  rights  end 

liabilities  of  principals  and  sureties. 

144.    Principal  and  agent. 

145.  Creditors'  bills. 

146.    Assignments. 

147.    Proceedings  relating  to  estates  of 

decedents. 

148.   Partition. 

149.  Condemnation  and  special  assess- 
ment proceedings. 

150.    Partnership  transactions. 

151.   Taxpayers'   actions. 

152.  Determination  of  controversy  without 

all  parties. 

153.    Suits  Involving  titie  or  right  to 

lands. 

164.  Suits  inyolYlng  righu  and  liabil- 
ities under  mortgages  and  trust 
deeds. 

166.  Suits  involving  estates  of  dece- 
dents. 

156.  Suits  InYolving  rights  and  liabil- 
ities of  corporations,  their  officers 
and  stockholders. 

157.    Creditors'  bills. 

158.  Determination  or  dismissal  as  to  some 

defendants. 

159.  Removal  of  whole  suit 

(B)  Joint  or  foint  and  several  cousst   of 
a4!tion 

160.  General  rules. 

161.  Contracts. 

162.  Torts. 

168.    Joint  operation  of  railroad. 
164.    — -   Lessor  and  lessee. 

166.    Master  snd  servant 

166w  Failure  to  join  or  serve  process  oa 
parties. 
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V-  Separable  controverslee— Cont'd. 

(B)  Joint  or  joint  and  several  causes  of  oc- 
tionr-Confd, 

167. 


Failure  of  one 
defend. 


or  more  copartles  to 


168. 
169. 

170. 

171. 
172. 
173. 
174. 

175. 
176. 

177. 

178. 

179. 
ISO. 


(O  Separate  liaWlity  or  defense 

Uabllitles  on  different  grounds. 

Principal  and  subordinate  or  incidental 
controversies  or  Issues. 

Separate  interests  or  claims  Sn  sub- 
ject-matter. 

Title  to  real  property. 

Foreclosure  of  mortgage. 

Condemnation  proceeding. 

Interests  in  separate  parts  of  subject- 
matter. 

Condemnation   proceedings. 

Parties  Joined  as  claiming  interest  in 

subject-matter. 

Priorities  of  liens  or  rtgbts  in  subject- 
matter. 

Separate  relief  against  different  de- 
fendants. 

Separate  defenses. 

Set-offs,  counterclaims,  and  cross-ac- 
tions. 

(D)  Parties 

18L,    Parties  entitled  to  remore. 

182.    Alien. 

183.  Residence  of  party  removing  cause. 

(E)  Allegations  in  pleadings 

184.  Petition  for  removal. 

185.  General  rules. 

186.  Particular  allegations. 

VI.  Removal    on    ground   of    prejudice 
and    local    Influence 

(A)  BiglU  of  removal 

187.  Nature  of  prejudice  or  influence. 

188.  E;xi8tence  and  evidence  of  prejudice  or 

local  influence. 

189.  Remedy    by    removal    to    other    state 

court. 

190.  Citizenship  of  parties. 

191.  Parties  adverse  to  parties  re- 
moving cause. 

(B)  Parties 

192.  Parties  entitled  to  remove  for  preju- 

dice or  local  influence. 
198.    Removal  by  one  or  more  copartles. 
294.    Aliens  and  residents  of  territories  or 

District  of  Columbia. 

195.  Corporations. 

(<7)  Procedure  for  removal  on  ground  of 
prejudice  and  local  influence 

196.  Procedure  for  removal  in  general. 

197.  Decisions    construing    "final    trial    or 

hearing"  under  Acts  1866-67,  R.  8.  S 
639,  subd.  8. 

198.    Effect  of  motion  for  new  trial  or 

i4>peaL 

199.  Time    for     taking     proceedings— Con- 

struction of  provision  in  general. 

200.  Before  trial. 

201.  Effect  of  ruling  on  demurrer. 

202.  EUTect  of  granting  new  trial. 
208.    Trial  de  novo  on  appeal. 

204.  Waiver  of  objection  to  delay  In  ap- 
plication. 

206.     Notice. 

206.  Petition,  affidavits,  and  other  proof  of 
prejudice  or  local  influence. 

a07.    Decisions  under  Act  of  1867  and 

R.  8.  f  638,  subd.  8,  authorizing  re- 
moval where  party  makes  afildavlt  to 
belief  of  local  prejudice. 


208.    Averments   as   to   citizenship    of 

parties.  . 

209.    Persons  who  may  make  petition 

or  affidavit 

210.    Sufficiency  of  affidavit. 

211.  Traverse  of  prejudice  or  local  influ- 

ence. 

212.  Bond. 

2U.    Decisions  under  Act  1867  and  R. 

S.  9  639,  subd.  3,  requiring  a  special 
form  of  bond  for  removal  on  ground 
of  prejudice. 

214.  Determioation  by  United  States  court 
as  to  removal  on  ground  of  prejudice 
or  local  influence. 

216.  Waiver  of  objection  to  insuffi- 
cient strowing. 

216.  Transfer    of    Jurisdiction. 

217.  Motion  to  remand. 

218.  Separable  controversy  as  to  parties  not 

affected  by  prejudice  or  local  influ- 
ence. 

VII.  Amount  In  controversy 

819.  Amount  in  controversy  necessary  to 
give  Jurisdiction  to  the  federal 
courts. 

Cases  subject  to  pecuniary  limitation. 

Cases  of  prejudice  or  local  influ- 
ence. 

Amount  or  value  claimed  or  involved. 

223.  Allegations  and  prayers  in  pleadings. 

224.  Increase  or  reduction  by  amendment. 


220. 
221. 


222. 


VIII.  Effect    of     remand     and     review 
thereof 

(A)  Effect  of  remand 
285.    Jurisdiction   of   state  court  after  re- 
mand 

226.  Proceedings  in  state  court 

227.  Revocation  of  order  of  remand. 

228.  Removal  after  remand. 

{B)  Review  of  order  remanding  cause 

229.  Review  or  order  denying  remand. 

230.  Decisions  under  prior  statutes  not  pro- 

hibiting review  of  order  remanding 
cause. 

231.  Prohibition  of  appeal  or  writ  of  error. 

232.  Review  by  state  court 


after 


IX.  Proceedtnga    In    state    court 
dismissal  In  federal  court 
233.    Right  to  sue  again  on  same  cause  of 
action. 

1.  VALIDITY  AND  CONSTRUCTION 
IN   GENERAL 

(A)  Oonstiiutumaliiy 
I.  Constitutionality  of  removal   acts 

In  ooneral.*If  the  case,  whether  civil 
or  criminal,  be  one  to  which  the  judi- 
cial power  of  the  United  States  ex- 
tends, its  removal  to  the  federal  court 
does  not  invade  state  jurisdiction.  Ten- 
nessee V.  Davis  (1879)  100  U.  S.  257, 
25  li.  Ed.  648. 

A  federal  district  court,  which  is 
created  and  its  jurisdiction  prescribed 
by  Congress  cannot  hold  unconstitu- 
tional a  provision  of  a  congressional 
act  limiting  the  right  to  remove  causes 
from  a  state  court.  Gibson  v.  Belling- 
hatn  &  N.  Ry.  Go.  (D.  O.  1914)  213 
Fed.  488. 

The  Supreme  Court  of  the  United 
States,  having  upheld  the  right  of  re- 
moval of  causes  from  the  state  to  the 
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federal  court,  conferred  by  Congress, 
must  of  necessity  have  upheld  the  pow-  , 
er  of  Congress  under  which  that  right 
was  conferred,  dinger's  Adm*x  ▼. 
Chesapeake  &  O.  Ry.  Co.  (Ky.  1910) 
128  S.  W.  1055. 

The  statutes  providing  for  the  re- 
moval of  causes  are  constitutional. 
Goodman  v.  City  of  Oshkosh  (1878)  45 
Wis.  355.  CONTRA,  Johnson  v.  Gor- 
don (1854)  4  Cal.  368;  Moseley  ▼. 
Chamberlain  (1861)  18  Wis.  700. 

2.  Particular  provislons^^A  provision 
for  the  removal  of  a  cause  instituted 
against  a  corporation  organized  under 
a  law  of  the  United  States,  where  it 
appears  that  the  corporation  defendant 
has  a  defense  arising  under  or  by  vir- 
tue of  the  constitution  of  the  United 
States  or  of  any  treaty  or  law  of  the 
United  States,  is  constitutional.  Fisk 
V.  Union  Pac.  R.  Co.  (C.  C.  1869)  Fed. 
Cas.  No.  4,827. 

The  term  "suits  of  a  civil  nature" 
is  less  comprehensive  than  the  term 
"cases,"  in  the  provision  of  the  con- 
stitution defining  the  judicial  power  of 
the  United  States,  as  the  latter  may 
embrace  proceedings  not  usually  nor 
strictly  termed  suits,  as  well  as  prose- 
cutions of  a  criminal  nature.  There 
can,  therefore,  be  no  question  as  to  the 
validity  of  the  legislation  of  congress. 
San  Mateo  County  v.  Southern  Pac.  R. 
Co.  (C.  C.  1882)  13  Fed.  145. 

The  provision  that  the  circuit  court 
shall  remand  a  cause  removed  on  the 
ground  of  local  influence  and  prejudice 
when  on  application  it  has  examined  the 
affidavit  and  its  grounds,  and  not  be- 
come satisfied  that  the  removing  party 
will  not  be  able  to  obtain  justice  in  the 
state  court,  is  not,  as  regards  pending 
causes,  unconstitutional.  Blrdseye  ▼. 
Shaeffer  (C.  C.  1888)  37  Fed.  821. 

The  prohibition  of  the  removal  of 
cases  arising  under  the  federal  Em- 
ployers' Liability  Act  was  in  the  exer- 
cise of  the  power  granted  to  CJongress 
by  Const,  art  3.  Kelly's  Adm'x  v. 
Chesapeake  &  O.  Ry.  Co.  (D.  C.  1912) 
201  Fed.  602. 

The  provision,  authorizing  the  remov- 
al of  causes  from  state  to  United  States 
court  "at  any  time  before  final  hear- 
ing or  trial  of  the  suit,"  is  unconstitu- 
tional, as  devesting  the  state  courts  of 
acquired  jurisdiction  in  cases  in  which 
their  jurisdiction  is  concurrent  with 
the  United  States  courts.  Stephens  ▼. 
Howe  (N.  Y.  1872)  43  How.  Prac  134. 

3. Removal  for  prejudice  or  lo- 

cal  Influence.— Act  March  2,  1867,  was 
not  unconstitutional  in  its  application 
to  cases  where  it  was  the  plaintiff  who 
applied  for  a  removal  Commencing 
suit  in  a  state  court  is  not  such  a  vol- 
untary submission  to  state  jurisdiction 
as  can  debar  plaintiff  from  seeking  the 
benefit  of  the  national  laws.  Chicago 
&  N.  W.  R,  Co.  V.  Whitton  (1871)  80 
U.  S.  (13  Wall.)  270,  20  L.  Ed.  571; 
Johnson  v.  Monell   (C.  C.  1868)   Fed. 
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Cas.  No.  7,399;  Burson  ▼.  National 
Park  Bank  (1872)  40  Ind.  173,  13  Am. 
Rep.  285;  Meadow  Val.  Min.  Co.  ▼. 
Dodds  (1871)  7  Nev.  143,  8  Am.  Rep. 
709.  CONTRA,  Whiton  v.  Chicago  & 
N.  W.  Ry.  Co.  (1870)  25  Wis.  424,  3 
Am.  Rep.  101. 

Hie  provision  for  the  removal  of 
causes  for  prejudice  or  local  influence 
is  valid.  Chicago  &  N.  W.  R.  Co.  ▼. 
Whitton  (1871)  13  WalL  270-289,  20 
L.  Ed.  571;  Home  Life  Ins.  Co.  ▼. 
Dunn  (1873)  86  U.  S.  (19  WalL)  214, 
22  Jj.  Ed.  68. 

Even  though  by  virtue  of  the  remoT- 
al  the  circuit  court  obtains  jurisdiction 
of  the  entire  cause,  including  contro- 
versies between  plaintiff  and  the  resi- 
dent defendants.  Whelan  v.  New  York, 
L.  B.  &  W.  R.  Co.  (C.  C.  1888)  35 
Fed.  849,  1  L.  R.  A.  65. 

Congress  may  provide  for  the  remoT- 
al  of  one  class  of  cases  to  the  ezcluaion 
of  others,  though  excluded  suits  may 
be  surrounded  by  local  prejudices  and 
influences  preventing  a  fair  trial  in  the 
state  court.  Lombardo  v.  Boston  &  M. 
R.  R.  (D.  C.  1915)  223  Fed.  427. 

(B)  Oonatruction 

4.  Decisions  as  to  the  effect  and  rela- 
tion of  the  various  removal  acts^— Green 
V.  Custard  (1859)  64  U.  S.  (23  How.) 
484,  16  L.  Ed.  471;  Gableman  v.  Pe- 
oria, D.  &  B.  Ry.  Co.  (1900)  21  Sup. 
Ct  171,  172,  179  U.  S.  335,  45  I*  Ed. 
220;  Cole  v.  Garland  (1901)  107  Fed. 
759,  46  C.  C.  A.  626;  Fisk  v.  Union 
Pac.  R.  Co.  (C.  C.  1869)  Fed.  Cas.  No. 
4.827;  Allen  v.  Ryerson  (C.  C.  1873) 
Fed.  Cas.  No.  235;  Hoadley  y.  San 
Francisco  (C.  O.  1875)  Fed.  Cas.  No. 
6,544;  Young  v.  Andes  Ins.  Co.  (C.  C. 
1876)  Fed.  Cas.  No.  18,151;  St  Louis 
Nat.  Bank  v.  Allen  (C.  C.  1881)  5 
Fed.  551,  655;  Ballin  v.  Lehr  (C. 
C.  1885)  24  Fed.  193;  Lazensky 
▼.  Supreme  Lodge  Knights  of  Honor 
(C.  C.  1887)  32  Fed.  417;  Ames  v. 
Chicago.  S.  F.  &  C.  Ry.  Co.  (0.  C. 
1889)  39  Fed.  881,  882;  Frishman  t. 
Insurance  Cos.  (C.  C.  1890)  41  Fed. 
449;  Hall  v.  Chattanooga  Agricultural 
Works  (C.  C.  1891)  48  Fed.  599,  602; 
Sherwood  v.  Newport  News  &  M.  Val. 
Co.  (C.  C.  1893)  55  Fed.  1;  Crawford 
V.  HubbeU  (C.  C.  1898)  89  Fed.  1; 
Western  Union  TeL  Co.  v.  Levi  (1874) 
47  Ind.  552;  Crane  v.  Reeder  (1874) 
28  Mich.  527,  15  Am.  Rep.  223;  Crane 
V.  Gerloff  (1875)  31  Mich.  454;  Dis- 
brow  V.  Driggs  (N.  Y.  1858)  8  Abb. 
Prac.  305,  note,  16  How.  Prac  346; 
Kaufman  v.  McNutt  (Ohio,  1876)  1 
Wkly.  Law  BuL  94. 

5.  —  Repeals.  — Hyde  ▼.  Ruble 
(1881)  104  U.  S.  407,  410,  26  L.  Ed. 
823;  King  v.  Cornell  (1882)  1  Sup. 
Ct  312,  313,  106  U.  S,  395,  27  L.  Ed. 
60;  Holland  v.  Chambers  (1884)  3  Sup. 
Ct.  427,  110  U.  S.  59,  28  L  Ed.  70  (af- 
firming Chambers  v.  Holland  [C.  C. 
1882]  11  Fed.  356.  3  McCrary,  538); 
Hess  V.  Reynolds  (1885)  113  U.  S.  73, 
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5  Sup.  Ct  877.  28  L.  Ed.  927;  Balti- 
more &  O.  R,  Co.  V.  Bates  (1886)  7 
Sup.  Ot.  285,  286,  119  U.  S.  464,  30  L. 
Ed.  436;  Chicago,  St.  P.,  M.  &  O.  R. 
Co.  V.  Roberts  (1891)  12  Sup.  Ct  123, 
141  U.  S.  690,  85  L.  Ed.  905  (dis- 
missing writ  of  error  Roberts  ▼.  Chi- 
cago, St.  P.,  M.  &  O.  Ry.  Co.  [C. 
C.  18911  45  Fed.  433);  Fisk  v.  Hen- 
arie  (1892)  142  U.  S.  459,  12  Sup. 
Ct.  207,  85  L.  Ed.  1080  (reversing 
[1887]  32  Fed.  417,  and  [1888]  35 
Fed.  230) ;  Hanrick  v.  Hanrick  (1894) 
14  Sup.  Ct.  835,  837,  153  U.  S.  192, 
38  li.  Ed.  685;  Fields  v.  Lamb  (C.  C. 
1868)  Fed.  Cas.  No.  4,775;  Fisk  v.  Union 
Pac.  R.  Co.  (C.  C.  1869)  Id.  4,827; 
.  Kain  v.  Texas  Pac.  R,  Co.  (C.  C.  1875) 
Id.  7,596;  Minnett  v.  Milwaukee  &  St. 
P.  Ry.  Co.  (C.  C.  1875)  Id.  9,636; 
Arapahoe  County  y.  Kansas  Pac.  Ry. 
Co.  (C.  C.  1877)  Id.  502;  Cooke  v. 
Ford,  Id.  8,173;  Dennis  v.  Alachua 
County,  Id.  3,791;  New  Jersey  Zinc 
Co.  V.  Trotter,  Id.  10,167;  Low  v. 
Wayne  County  Sav.  Bank  (C.  C.  1878) 
Id.  8,562;  La  Mothe  Mfg.  Co.  v.  Na- 
tional Tube  Works  Co.  (C.  C.  1879)  Id. 
8,033;  Sims  V- Sims,  Id.  12,894;  White- 
house  V.  Continental  Fire  Ins.  Co.  (C. 
C.  1880)  2  Fed.  498;  Norris  v.  Min- 
eral Point  Tunnel  (C.  C.  1881)  7  Fed. 
272;  Clark  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (C.  C.  1882)  11  Fed.  355;  Connell 
V.  Utica,  U.  &  E.  R.  Co.  (C.  C.  1882) 
13  Fed.  241;  Tuedt  v.  Carson  (C.  C. 
1882)  18  Fed.  353;  Hobby  v.  Allibon  (C. 
C.  1882)  13  Fed.  401;  State  of  Texas 
▼.  Lewis  (C.  C.  1882)  14  Fed.  65;  Fol- 
som  V.  Continental  Nat  Bank  (C.  C. 
1882)  14  Fed.  497;  HoUister  v.  BeU  (C. 
C.  1882)  17  Fed.  705;  Kelly  v.  Hough- 
ton (C.  C.  1883)  23  Fed.  417;  Melendy 
V.  Currier  (C.  C.  1884)  22  Fed.  120; 
Mairer  v.  Olmstead  (C.  C.  1885)  24 
Fed.  193;  Field  v.'  Williams  (C.  C. 
1885)  24  Fed.  513,  515;  Short  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.  (C.  C.  1887) 
33  Fed.  114;  Woodrum  v.  Clay  (C.  C. 
1888)  33  Fed.  897;  Whelan  v.  New 
York,  L.  E.  &  W.  R.  Co.  (C.  C. 
1888)  35  Fed.  849,  1  L.  R.  A.  65; 
Southworth  v.  Reid  (C.  C.  1888)  30 
Fed.  451;  Carson  &  Rand  Lumber 
Co.  V.  Holtzclaw  (C.  C.  1889)  39 
Fed.  885,  886;  Minnick  ▼.  Union  Ins. 
Co.  (C.  C.  1889)  40  Fed.  369;  Ham- 
mond  V.  Buchanan  (1882)  68  Ga.  728; 
Baltimore,  P.  &  C.  Ry.  Co.  v.  New  Al- 
bany &  S.  R.  Co.  (1876)  53  Ind.  597; 
Stone  y.  Sargent  (1880)  129  Mass.  503; 
Butterfield  v.  Home  Ins.  Co.  (1869)  14 
Minn.  410  (Gil.  310);  Lang  v.  Lynch 
(1884)  63  N.  H.  243;  Wickham  v. 
Wickham  (N.  Y.  1880)  20  Hun,  239; 
Nye  V.  Northern  Cent.  R.  Co.  (N.  Y. 
1881)  24  Hun,  556;  Kaufman  v.  McNutt 
(1876)  7  Ohio  Dec.  60,  1  Wkly.  Law 
Bui.  94;  Bates  v.  Baltimore  &  O.  R. 
Co.  (1883)  89  Ohio  St.  157;  Fields  v. 
Lamb  (1868)  2  Or.  340;  Jones  v.  Ama- 
sEon  Insurance  Co.  (Pa.  1865)  8  Leg. 
6az.  59;  Whitehouse  v.  Bank  (Pa.  1880) 
1  Leg.  Bee.  249;  Washington,  A.  &  G. 


R.  Co.  ▼.  Alexandria  &  W.  R.  Co.  (Va. 
1870)  19  Grat.  592,  100  Am.  Dec.  710. 

6.  Rules  for  oonstruotion.— The  rules 
for  construing  a  statute  aflEectlng  vest- 
ed rights  do  not  apply  to  an  act  of  con- 
gress depriving  a  federal  court  of  ju- 
risdiction over  a  removed  case.  Man- 
ley  V.  Olney  (C.  C.  1887)  32  Fed.  70a 

The  language  of  Act  March  3,  1887, 
I  2,  d.  3,  embodied  in  this  section,  be- 
ing the  same  as*  that  of  Act  March  8, 
1875,  c.  137,  §  2,  d.  2,  except  that  the 
right  to  remove  is  limited  to  the  de- 
fendants, it  should  be  construed,  in  re- 
spect to  such  defendants,  as  the  prior 
act  was.  New  York  Const.  Co.  v.  Si- 
mon (C.  C.  1891)  53  Fed.  1. 

The  statutes  regulating  removal  of 
causes  from  state  to  federal  coortb'  ex- 
pressly cover  only  a  few  of  the  cases, 
and  it  is  necessary  to  find  the  proper 
rule  from  intent  and  history  of  the 
legislation.  Eddy  v.  Chicago  &  N.  W. 
Ry.  Co.  (D.  C.  1915)  226  Fed.  120. 

7.  Purpose  of  acts^The  purpose  of 
the  removal  acts*  in  giving  the  federal 
courts  jurisdiction  of  controversies  be- 
tween citizens  of  different  states  or  be- 
tween citizens  of  one  state  and  aliens 
was  to  secure  a  tribunal  presumed  to 
be  more  impartial  than  a  court  of  the 
state  in  which  one  of  the  litigants  re- 
sides. Hall  V.  Great  Northern  Ry.  Co. 
(D.  C.  1912)  197  Fed.  488. 

8.  Construction  of  Judicial  Code  pro- 
vlsionSe^^he  main  purpose  of  Act 
March  8,  1887,  was  to  restrict  jurisdic- 
tion which  was  largely  accomplished 
by  withholding  the  right  of  removal 
from  plaintiffs  and  according  it  only  to 
defendants  sued  in  plaintiff's  district. 
Cochran  v.  Montgomery  County  (1905) 
26  Sup.  Ct  58,  62,  199  U.  S.  200,  60 
L.  Ed.  182,  4  Ann.  Cas.  451. 

The  Judicial  Code  in  its  general  pur- 
pose seeks  further  to  restrict  the  ju- 
risdiction of  federal  courts  and  the  pro- 
viso shows  an  intention  that  no  case 
should  be  removed  from  a  state  court 
on  any  ground  provided  only  that  it 
arises  under  the  acts  of  Congress. 
Strauser  v.  Chicago,  B.  &  Q.  R.  Co.  (D. 
C.  1912)  193  Fed.  298. 

The  scope  and  intent  of  this  chapter 
and  chapters  2,  4,  must  be  ascertained 
by  construing  them  as  an  entirety,  and 
they  treat  of  parties  and  subjects-mat- 
ter within  the  jurisdiction  of  district 
courts,  and  also  of  peaces  where  suits 
shall  be  instituted.  Smith  v.  Farben- 
fabriken  of  Elberfeld  Co.  (1918)  208 
Fed.  476,  121  C.  C.  A.  598. 

This  section  together  with  section  24, 
ante,  §  991,  codify  and  adopt  the  terms 
of  Act  1887  as  amended  and  corrected 
by  the  act  of  1888.  Western  Union 
Tel.  Co.  V.  Southeast  &  St.  L.  Ry.  Co. 
(1918)  208  Fed.  266,  126  C.  C.  A.  466. 

The  separable  controversy  clause  of 
the  removal  act  does  not  enlarge  the 
previous  clauses  of  the  section  which 
particularly  specify  the  suits  which 
may  be  removed,  but  only  provides  that, 
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where  in  suits  otherwise  removable 
there  is  a  controversy  between  citizens 
of  different  states,  the  entire  suit  may 
be  removed.  TuUar  &  TuUar  v.  Illi- 
nois Cent  R.  Co.  (D.  C.  1914)  213  Fed. 
280. 

The  right  of  action  for  injuries  to  em- 
ploy6  given  by  Labor  Law  N.  Y.  }  200, 
is  not  limited  to  citizens,  and  an  alien 
may  sue  thereunder  in  a  United  States 
court,  in  view  of  this  section.  Lewicki 
V.  John  C.  Wiardi  &  Co.  (D.  C.  1914) 
213  Fed.  ©47. 

9.  Applicability  to  pending  oauses.— 

An  order  setting  aside  another  order 
remanding  a  cause  to  the  state  court, 
from  which  it  had  been  removed  on  the 
ground  of  local  prejudice,  is  not  a  final 
order,  and  the  cause  remains  pending, 
so  that  the  provision  for  an  inquiry  into 
the  question  of  local  prejudice  applied 
to  a  cause  at  such  a  stage  when  the  act 
was  passed.  Birdseye  v.  Shaeffer  (C 
C.  1888)  37  Fed.  821. 

10.  — —  Judicial  Code  provisions.— 
See  post,  I  1276,  and  notes. 

(0)  State   statutes   resttictinff  removal 

11.  Limitino  remedy  to  particular 
court.— A  clause  in  a  state  statute  cre- 
ating a  right  of  action  for  causing 
death,  "provided  that  such  action  shall 
be  brought  for  a  death  caused  in  this 
state,  and  in  some  court  established  by 
the  constitution  and  laws  of  the  same," 
does  not  prevent  removal.  Railway  Co. 
V.  Whitton  (1871)  80  U.  S.  (13  WalL) 
270,  20  L.  Ed.  571. 

A  proceeding  in  a  state  court  to  es- 
tablish a  claim  against  an  administra- 
tor, to  obtain  payment  of  a  debt,  is 
removable,  notwithstanding  the  state 
statutes  may  enact  that  such  claims 
can  only  be  established  in  a  probate 
court  of  the  state,  or  by  appeal  from 
that  court  to  some  other  state  court 
Hess  V.  Reynolds  (1885)  113  U.  S.  73, 
5  Sup.  Ct  377,  28  L.  Ed.  927;  Claris  v. 
Bever  (1891)  139  U.  S.  96,  11  Sup.  Ct 
468,  35  L.  Ed.  88,  affirming  (C.  C.  1887) 
31  Fed.  670. 

The  proviso  of  Rev.  St  Wis.  §  4255, 
giving  a  right  of  action  for  death  by 
wrongful  act,  requiring  the  action  to  be 
brought  in  a  court  established  by  the 
constitution  and  laws  of  Wisconsin,  is 
void  as  a  condition  on  the  right  previ- 
ously granted,  which  would  operate  to 
exclude  the  jurisdiction  of  federal 
courts.  Showalter,  Circuit  Judge,  dis- 
senting. Bigelow  V.  Nickerson  (1895) 
70  Fed.  113,  17  O.  O.  A.  1,  30  L.  R.  A. 
336,  affirming  decree  The  Robert  Hol- 
land and  Parana  (D.  C.  1893)  59  Fed. 
200. 

A  state  statute  providing  that  all  pro- 
ceedings of  a  party  in  default  for  non- 
payment of  costs  of  a  motion  shall  be 
stayed  until  payment  of  such  costs,  does 
not  prevent  the  removal  of  the  case  to 
the  federal  court  by  a  party  so  In  de- 
fault Hulbert  T.  Russo  (a  C.  1894) 
64  Fed.  8. 
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The  right  to  remove  a  proceeding  to 
contest  a  will  is  not  affected  by  state 
statutes  providing  that  the  only  way 
to  contest  a  will  shall  be  by  objecting  to 
its  probate,  or  by  appeal  to  the  circuit 
court  Franz  v.  Wahl  (D.  C.  1897)  81 
Fed.  9. 

12.  Restrictions  on  foreign  corpora* 
tlons.— A  state  law  providing  for  the 
service  of  process  on  a  foreign  corpora- 
tion does  not  limit  or  restrict  the  juris- 
diction of  the  courts  of  the  United 
States.  Western  Union  Telegraph  Co. 
V.  Dickinson  (1872)  40  Ind.  444,  13 
Am.  Rep.  295;  Hobbs  v.  Manhattan  Ins. 
Co.  (1869)  56  Me.  417.  96  Am.  Dec 
472;  Herryford  v.  JEtna  Ins.  Co.  (1867) 
42  Mo.  148.  Nor  does  a  statute  author- 
izing a  railroad  company  incorporated 
in  Alabama  to  extend  its  road  into 
Georgia,  and  subjecting  it  to  snit  in 
Georgia  by  citizens  of  that  state. 
Chapman  v.  Alabama  G.  S.  B.  Co.  (C. 
C.  1894)  69  Fed.  370. 

Act  Minn.  March  9, 1885,  entitled  "An 
act  relating  to  foreign  corporations  do- 
ing business  in  this  state,"  provides 
that  in  suits  or  proceedings  arising  in 
that  state  in  which  a  foreign  corpora- 
tion shall  be  a  party,  if  such  corpora- 
tion shall  make  application  to  remove 
any  such  suit  into  a  federal  court,  it 
shall  be  liable  to  certain  penalties. 
Held,  'that  the  act  is  repugnant  to  the 
constitution  of  the  United  States,  and 
void,  as  being  designed  to  deprive  a  cit- 
izen of  another  state  of  the  right  to 
sue  and  be  sued  in  a  federal  court 
Chicago,  M.  &  St  P.  Ry.  Co.  v.  Beck- 
er (C.  C.  1887)  32  Fed.  849. 

A  state  statute  which  provides  that  a 
foreign  public  service  corporation  which 
removes  a  suit  to  a  federal  court  or 
institutes  a  suit  therein  "which  it  could 
not  maintain  if  it  were  a  domestic  cor- 
poration" shall  forfeit  its  right  to  do  in- 
trastate business,  is  not  aimed  solely  at 
the  act  of  removal,  or  the  act  of  suing, 
but  at  the  grounds  of  removal  or  juris- 
diction. State  V.  Louisville  &  N.  R.  Co. 
(Miss.  1910)  53  So.  454,  overruling  sug- 
gestion of  error  (Miss.  1910)  51  So.  9ia 

13.  ...»  Validity .^An  agreement  by  a 
foreign  corporation  to  abstain  in  all 
cases  in  the  removal  of  causes  to  the 
United  States  court  is  void  as  against 
public  policy,  and  a  statute  requiring 
such  an  agreement  is  in  conflict  with 
the  constitution  of  the  United  States. 
Home  Ins.  Co.  v.  Morse  (1874)  87  U. 
S.  (20  WalL)  445,  22  L.  Ed.  365;  Doyle 
V.  Continental  Ins.  Co.  (1876)  94  U.  S. 
535,  24  L.  Ed.  148;  Barron  v.  Burn- 
side  (1887)  121  U.  S.  186,  7  Sup.  Ct 
931,  30  L.  Ed.  915  (reversing  Goodrel  v. 
Kreichbanm  [1886]  70  Iowa,  862,  30 
N.  W.  872) ;  Southern  Pac  Co.  v.  Den- 
ton (1892)  13  Sup.  Ct  44,  46,  146  U.  S. 
202,  36  L.  Ed.  942;  Rowland  v.  Empire 
State  Life  Ins.  O).  (C.  C.  1877)  Fed. 
Cas.  No.  12,097;  Ashe  v.  Union  Cent 
Life  Ins.  Co.  (C.  C.  1902)  116  Fed. 
234;  Western  Union  Telegraph  Cow  v. 


Ch.3) 


THB  JUDICIAL  GODB 


§   1010 


Frear  (D.  C.  1914)  216  Fed.  1»9; 
Shavmee  Fire  Ins.  Co.  v.  National 
Surety  Co.  (1915)  146  P.  412,  94  Kan. 
305;  Railway  Passenger  Assur.  Co.  v. 
Pierce  (1875)  27  Ohio  St  155;  Balti- 
more &  O.  R.  Co.  V.  Cary  (1876)  28 
Ohio  St  208;  Erie  Ry.  Co.  v.  Stringer 
(1877)  32  Ohio  St  468;  Rece  v.  New- 
port News  &  M.  V.  Co.  (1889)  32  W. 
Va.  164,  9  S.  B.  212,  3  L.  R.  A.  572. 
But  see  New  York  Life  Ins.  Co.  v.  Best 
(1872)  23  Ohio  St  105;  Glens  Falls  Ins. 
Co.  v.  Judge  of  Jackson  Circuit  Court 
(1870)  21  Mich.  579,  4  Am.  Rep.  504; 
Home  Ins.  Co.  v.  Davis  (1874)  29  Mich. 
238. 

So  is  a  state  statute  intended  to 
make  a  consolidated  corporation  waive 
its  right  to  remove  cases  to  the  federal 
courts,  as  a  condition  to  consolidation. 
Allen  V.  Texas  &  P.  R.  Co.  (C.  C.  1885) 
25  Fed.  513,  615.  But  the  state  may 
under  its  right  to  prohibit  a  foreign 
corporation  from  doing  business  within 
its  borders,  unless  such  prohibition  is 
BO  conditioned  as  to  violate  some  provi- 
bIoii  of  the  federal  Constitution,  re- 
quire the  forfeiture  of  the  permit  to  do 
business  in  the  state  Issued  to -a  for- 
eicrn  insurance  corporation  because  such 
corporation  has  removed  a  suit  against 
it  to  the  federal  court  Doyle  v.  Con- 
tinental Ins.  Co.  (1876)  94  U.  S.  535, 
24  Lu  Ed.  148;  Security  Mut  life  Ins. 
Co.  v.  Prewitt  (1906)  26  S.  Ct  619,  202 
U.  S.  246,  50  L.  Ed.  1013  (affirming 
Prewitt  V.  Security  Mut  Life  Ins.  Co. 
11904]  83  S.  W.  611,  119  Ky.  821,  26 
Ky.  Law  Rep.  1239,  1  L.  R.  A.  [N.  S.] 
1019,  115  Am.  St  Rep.  264,  and  [1905] 
84  S.  W.  527,  119  Ky.  321,  27  Ky.  Law 
Rep.  77,  1  L.  R.  A.  [N.  S.]  1019,  115 
Am.  St  Rep.  264);  State  v.  Hodges 
(Ark.  1914)  169  S.  W.  942. 

However,  a  similar  act  applying  to  a 
foreign  interstate  railway  company  is 
-unconstitutional.  Hemdon  v.  Chicago, 
R,  L  &  P.  Ry.  Co.  (1910)  30  Sup.  Ct 
634,  218  U.  S.  135,  54  L.  Ed.  970;  Har- 
rison V.  St  Louis  &  S.  F.  R.  Co.  (1914) 
34  Sup.  Ct  333,  232  U.  S.  318,  58  L. 
Ed.  621,  L.  R.  A.  1915F,  1187  (af- 
firming decree  St  Louis  &  S.  F.  R. 
Co.  V.  Cross  [C.  C.  1909]  171  Fed. 
480);  Chicago,  R.  L  &  P.  Ry.  Co.  v. 
Swanger  (C.  C.  1908)  157  Fed.  783; 
Louisville  &  N.  R.  Co.  v.  State  (Miss. 
1914)  65  So.  881  (overruling  on  subse- 
quent appeal  State  v.  Louisville  &  N. 
R.  Co.  [Miss.  1910]  51  So.  918).  And 
see  Conunonwealth  v.  East  Tennessee 
Coal  Co.  (1895)  97  Ky.  238,  30  S.  W. 
608,  and  Western  Union  Telegraph  Co. 
V.  Frear  (D.  C.  1914)  216  Fed.  199, 
which  held  unconstitutional  a  similar 
statute  embracing  all  foreign  corpora- 
tions. Such  a  statute  does  not  prevent 
removal.  Judson  v.  Knights  of  the 
Maccabees  of  the  World  (D.  C.  1914) 
220  Fed.  1004. 

Where  it  is  apparent  that  the  entire 
purpose  of  the  state  statute  i9  to  de- 
prive a  foreign  corporation  in  certain 
suits  of  the  right  to  remove  a  suit  from 
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the  state  court  into  the  federal  court, 
a  provision  of  the  statute  making  the 
surrender  of  such  constitutional  priv- 
ilege a  condition  precedent  to  the  grant- 
ing of  a  permit  to  transact  business 
within  the  state  renders  the  statute 
void.  Barron  v.  Bumside  (1887)  7  Sup. 
Ct  931,  934,  121  U.  S.  186,  30  L.  Ed. 
915. 

The  right  of  removal  of  a  proceeding 
to  condemn  land  for  a  railroad  under 
the  power  of  eminent  domain  cannot 
be  limited  by  state  laws.  Warren  v. 
Wisconsin  Valley  R.  Co.  (C.  C.  1875) 
Fed.  Cas.  No.  17,204. 

The  right  of  removal  to  a  federal 
court  is  statutory,  and  does  not  exist  in 
the  absence  of  an  act  of  Congress  con- 
ferring that  right,  and  so  an  act  pro- 
hibiting removal  cannot  be  unconsti- 
tutionaL  Kansas  City  Southern  Ry.' 
Co.  V.  Cook  (Ark.  1911)  140  S.  W.  579. 

14.  Restrictions  on  federal  corpora- 
tions^—A  railroad  company  incorporat- 
ed by  Congress  to  engage  in  interstate 
commerce,  and  to  serve  the  United 
States  in  the  transportation  of  troops 
and  munitions  of  war,  cannot  be  ex- 
cluded by  a  state  Constitution  from  op- 
erating in  the  state  because  it  exer- 
cised its  right  to  remove  suits  against 
it  Mercantile  Trust  Co.  v.  Texas  & 
P.  Ry.  Co.  (C.  C.  1908)  216  Fed.  225. 

II.  RIGHT    OF    REMOVAL    IN 
GENERAL 

(A)  Bowrce  and  nature  of  right 

15.  Source  of  right  of  removal.— The 
federal  courts  have  no  jurisdiction,  and 
cannot  exercise  any,  on  removal  of  a 
cause,  but  such  as  congress,  by  legis- 
lative acts  warranted  by  the  constitu- 
tion, has  conferred  on  them.  Ckdnes  v. 
Fuentes  (1875)  92  U.  S.  10,  23  L.  Ed. 
524;  Hubbard  v.  Northern  R.  Co.  (C. 
C.  1853)  Fed.  Cas.  No.  6,818;  Manley 
V.  Olney  (C.  C.  1887)  32  Fed.  708;  An- 
aconda Copper  Mining  Co.  v.  Butte- 
Balaklava  Copper  Co.  (D.  C.  1912) 
200  Fed.  808;  State  ex  reL  Baskett  v. 
Woodson  (1901)  164  Mo.  440,  64  S.  W. 
774. 

The  right  of  removal  of  causes  from 
a  state  to  a  federal  court  is  purely 
statutory  and  exists  only  in  such  cases 
as  Congress  has  seen  proper  to  provide 
for.  Little  York  Gold-Washing  &  Water 
Co.  V.  Keyes  (1877)  96  U.  S.  199,  201, 
24  L.  Ed.  656;  Teel  v.  Chesapeake  & 
O.  Ry.  Co.  of  Virginia  (1913)  204  Fed. 
918,  123  C.  C.  A.  240,  47  L.  R.  A.  (N. 
S.)  21;  Manley  v.  Ohiey  (C.  C.  1887) 
32  Fed.  708;  Shedd  v.  Fuller  (C.  C. 
1888)  36  Fed.  609;  Symonds  v.  St 
Louis  &  S.  E.  Ry.  Co.  (C.  C.  1911)  192 
Fed.  353;  Anaconda  Copper  Mining  Co. 
V.  Butte-Balaklava  Copper  Co.  (D.  C. 
1912)  200  Fed.  808;  Burnett  v.  Spo- 
kane, P.  &  S.  Ry.  Co.  (D.  C.  1913) 
210  Fed.  94. 

16. Removals    from     territorial 

courts.— Removal  of  causes  pending  in 
territorial  courts  on  the  admission  of 
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the  state  is  regulated,  not  by  the  gen- 
eral removal  acts,  but  by  the  enabling 
act  and  the  constitutional  provisions 
adopted  pursuant  thereto.  McCornick 
V.  Western  Union  Tel.  Co.  (1897)  79 
Fed.  449,  25  C  C.  A.  35,  38  L.  R.  A. 
684;  Herman  v.  McKinney  (C.  C.  1890) 
43  Fed.  689;  Strasburger  v.  Beecher 
(C.  C.  1890)  44  Fed.  209. 

17. Removal    from    federal     to 

state  courts.— There  is  no  law  for  the 
removal  to  the  state  courts  of  causes 
cognizable  in  the  District  or  Circuit 
CJourts  of  the  United  States.  McCollom 
V.  Pipe   (1871)   7  Kan.  189. 

18.  Nature  of  right  of  removal.— A  de- 
fendant is  entitled  to  have  the  suit  re- 
moved to  the  circuit  court  of  the  United 
States  for  such  state  as  a  matter  of 
right,  on  compljdng  with  the  conditions 
prescribed  by  the  act  of  congress. 
Home  Insurance  Co.  v.  Morse  (1874)  20 
WaU.  445,  454,  455,  22  L.  Ed.  365; 
Brownell  v.  Gordon  (C.  C.  1856)  Fed. 
Cas.  No.  2,039;  Atlas  Mut.  Ins.  Co. 
V.  Byrus  (1873)  45  Ind.  133;  Jones  v. 
Amazon  Ins.  Co.  (Pa.  1885)  8  Leg. 
<3az.  59;  Brown  v.  Crippin  (Va.  1809) 
4  Hen.  &  M.  173. 

The  right  of  removal  and  the  juris- 
diction of  the  federal  court  depend  on 
a  compliance  with  the  law  of  congress, 
and  not  on  the  action  or  non  action  of 
the  state  court  Pope  v.  Cheney  (C.  C. 
1884)  22  Fed.  177,  178;  Brigham  v.  C. 
€.  Thompson  Lumber  Co.  (C.  C.  1893) 
55  Fed.  881,  882. 

A  state  court  cannot  resist  the  re- 
moval of  a  c^se  to  a  federal  court  if  it 
is  legally  removable  thereto.  People  v. 
Judge  of  Superior  Court  (1879)  1  N. 
W.  985,  41  Mich.  31. 

The  right  of  a  plaintifE  to  prevent  a 
removal  from  the  state  court  cannot  be 
controlled  by  the  fact  that  a  different 
rule  as  to  the  measure  of  damages 
might  be  observed  in  the  federal  courts. 
Free  v.  Western  Union  Tel.  Co.  (C.  C. 
1903)  122  Fed.  309. 

The  change  of  a  forum  of  a  cause 
pending  in  a  nisi  prius  state  court  can- 
not be  made  by  such  court  to  a  federal 
-court  otherwise  than  upon  the  applica- 
tion of  a  party  to  the  suit  and  as  pro- 
vided for  by  the  laws  of  the  United 
States.  State  ex  reL  Baskett  v.  Wood- 
son (1901)  164  Mo.  440,  64  S.  W.  774. 

A  petition  to  remove  a  cause  from 
the  state  to  the  federal  court  is  similar 
to  a  motion  and  affidavit  for  change  of 
Tenue,  and  is  based  upon  the  same  rea- 
soning. Hercules  Torpedo  Co.  v.  Smith 
(Ind.  App.  1909)  87  N.  B.  254. 

An  alien  who  is  sued  in  a  state  court 
by  a  citizen  of  the  state  may  remove 
the  case  to  the  federal  court:  but  he 
cannot  claim  a  dismissal  of  it.  Webre 
T.  Duroc   (1860)  15  La.  Ann.  65. 

(B)  Suits  or  actions  removable 

19.  Suits  at  law  or  in  equity.— A  pro- 
<:eeding  in  a  court  of  common  law  or 
•equity,  which  culminates  in  a  judgment 
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that  conclusively  determines  a  right  or 
obligation  of  the  parties,  so  that  the 
same  matter  cannot  be  further  litigated 
except  by  writ  of  error  or  appeal  is  a 
"suit"  In  re  Stutsman  County  (C.  C. 
1898)  88  Fed.  337,  criticizing  In  re  City 
of  Chicago  (C.  C.  1894)  64  Fed.  897. 

The  phrase,  "common  law"  is  here 
used  in  contradistinction  to  equity,  ad- 
miralty, and  maritime  jurisdiction,  and 
includes  all  cases  involving  *1egal" 
rights,  though  such  rights  are  given 
by  statute.  Brisenden  v.  Chamberlain 
(C.  C.  1892)  53  Fed.  307. 

It  is  not  within  the  province  of  the 
state  or  federal  courts  to  say  that  a 
suit  in  equity,  where  there  is  a  contro- 
versy between  parties  of  different  cit- 
izenship, cannot  be  removed  because  of 
its  peculiar  subject-matter.  Filer  v. 
Levy  (C;  C.  1883)  17  Fed.  609. 

The  mere  filing  of  a  petition  of  in- 
tervention, without  the  issuing  or  serv- 
ice of  notice  or  process  of  any  kind, 
does  not  constitute  a  suit.  In  re  Iowa 
&  M.  Const  Co.  (C.  C.  1881)  6  Fed. 
799.  But  the  fact  that  the  state  law 
requires  the  questions  of  law  and  fact 
involved  in  a  case  to  be  brought  into  a 
court  of  the  state  by  appeal,  instead  of 
by  summons  or  other  process,  prevents 
removal.  City  of  Terre  Haute  v.  Bv- 
ansvnie  &  T.  H.  R.  Co.  (C.  C.  1901) 
106  Fed.  645. 

That  an  issue  is  legal  as  distinguished 
from  an  equitable  claim  has-  no  bearing 
on  the  right  of  removaL  Ketchum  v. 
Black  River  Lumber  Co.  (C.  C.  1880) 
4  Fed.  139,  142.  But  see  Rush  v.  Cob- 
bet  (Pa.  1898)  2  Yeates,  275,  holding 
that  the  provision  for  removing  a  suit 
brought  against  an  alien  does  not  ex- 
tend to  actions  for  torts,  etc.,  but  is 
confined  to  questions  of  property. 

The  decision  by  a  state  court  of  last 
resort  that  a  special  proceeding  under 
the  state  laws  is  not  a  civil  suit  is  not 
controlling  on  the  federal  court  on  a 
question  whether  the  proceeding  is  a 
civil  suit  in  law  or  equity,  within  the 
removal  acts.  In  re  Jarnecke  Ditch 
(C.  C.  1895)  60  Fed.  161. 

20.  Civil  or  criminal  nature  of  suitw— 

A  writ  of  habeas  corpus,  sued  out  in  a 
state  court  by  one  arrested  for  crime, 
is  a  dvil  suit.  Kurtz  v.  Moflitt  (1885) 
6  Sup.  Ct  148,  115  U.  S.  487,  29  U 
Ed.  45S. 

There  is  no  provision  for  the  removal 
of  a  criminal  case  from  a  state  court  on 
a  claim  of  alienage.  New  Hampshire 
V.  Grand  Trunk  Ry.  (C.  C.  1880)  3 
Fed.  887. 

An  information  in  equity  to  restrain 
violation  of  a  state  statute  forbidding 
trust  combinations  is  not  a  civil  action. 
Moloney  v.  American  Tobacco  Co.  (C. 
C.  1896)  72  Fed.  801.  Nor  is  a  suit 
by  a  city  to  restrain  a  telegraph  com- 
pany from  doing  intrastate  business  in 
the  city  without  having  paid  a  license 
tax  imposed  by  a  dty  ordinance,  for 
violation  of  which  it  was  subject  to  a 
fine.    City  of  Montgomery,  Ala.,  v.  Pos- 
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tal  Telegraph-Cable  Co.  (D.  C.  1914) 
218  Fed.  471.  Nor  an  action  on  a  re- 
cognizance for  good  behavior.  Respub- 
Uca  V.  Cobbet  (Pa.  1788)  3  Dall.  467,  1 
L.  :Kd.  683.  But  a  proceeding  by  the 
state,  even  in  its  sovereign  capacity,  to 
accomplish  a  purpose  other  than  en- 
forcement of  its  penal  laws,  is  "of  a 
civil  nature";  and  hence  an  informa- 
tion In  equity  in  behalf  of  the  state  to 
enjoin  the  receiver  of  a  railroad  is  re- 
movable in  so  far  as  the  right  to  re- 
move it  is  dependent  on  the  nature 
thereof.  State  v.  Frost  (1902)  89  N. 
W.   915,  113  Wis.  623. 

On  a  recognizance  for  good  behavior 
sued  against  an  alien,  he  is  not  enti- 
tled to  remove  the  case  for  trial  into 
the  federal  court.  Hespublica  v.  Cob- 
bet  (Pa.  1798)  2  Teates,  352. 

21. Actions     for     penalties^— In 

determining  whether  a  suit  to  enforce  a 
penalty  provided  by  a  state  statute  is 
one  "of  a  civil  nature,"  the  question  is 
not  whether  the  state  statute  is  to  be 
considered  as  remedial  or  penal  for 
the  purpose  of  the  application  of  the 
rule  of  strict  construction,  but  whether 
the  action  brought  to  enforce  the  pen- 
alty provided  by  the  statute  is  essen- 
tially civil  in  its  nature,  as  distinct 
from  one  which  is  criminal,  or  quasi 
criminal.  Gruetter  v.  Cumberland  Tel- 
ephone &  Telegraph  Co.  (O.  C.  1909) 
181  Fed.  248. 

An  action  to  recover  a  penalty  im- 
posed by  a  state  statute,  though  dvil 
in  form,  is  in  its  nature  criminal,  and 
is  not  removable  into  a  federal  court. 
Iowa  Y.  Chicago,  B.  &  Q.  R.  Co.  (1889) 
37  Fed.  497,  3  L.  R.  A.  554  (appeal 
dismissed  Chicago.  M.  &  St  P.  Ry.  Co. 
V.  Iowa  [1892]  145  U.  S.  632,  12  Sup. 
Ct.  978,  36  li.  Ed.  857);  Ferguson  v. 
Ross  (1889)  38  Fed.  161,  3  L.  R.  A. 
322;  Lyman  v.  Boston  &  A.  R.  Co.  (C. 
C.  1895)  70  Fed.  409;  State  of  Indiana 
V.  Alleghany  Oil  Co.  (C.  C.  1898)  85 
Fed.  870;  Perkins  v.  Boston  &  A.  R. 
Co.  (C.  C.  1898)  90  Fed.  321;  Stock- 
ton V.  Oregon  Short  Line  R.  Co.  (C.  C. 
1909)  170  Fed.  627;  State  of  Arkansas 
V.  St,  Louis  &  S.  F.  R.  Co.  (C.  C.  1909) 
173  Fed.  572. 

Bnt  a  suit  under  a  statute  which  pre- 
scribes a  penalty  against  telephone 
companies  for  discrimination  in  serv- 
ice, but  creates  no  criminal  offense,  and 
provides*  for  no  criminal  procedure  or 
remedy  for  any  public  wrong,  and  mere- 
ly for  punitive  damages  for  the  breach 
of  a  common-law  obligation  or  private 
-wrong,  is  removable  as  a  civil  action. 
Gruetter  v.  Cumberland  Telephone  & 
Telegraph  Co.  (O.  C.  1909)  181  Fed. 
248.  So  is  an  action  in  a  state  court 
by  a  citizen  thereof  against  a  nonresi- 
dent for  $1,000  damages  under  a  Ken- 
tucky statute  subjecting  the  master  of 
a  steamboat  to  penalties  for  taking  on 
board  a  slave  to  the  United  States 
court.  Gordon  v.  Longest  (1842)  16 
Pet.  97,  103,  K)  L.  Ed.  900.    And  an 


action  under  a  state  statute  stockhold- 
ers and  directors  of  a  corporation  for 
fraud  is  not  an  action  to  recover  pen- 
alties, but  unliquidated  damages,  and 
hence  is  removable  to  the  federal 
courts.  Buford  &  Co.  v.  Strother  & 
ConkUn  (C.  C.  1881)  10  Fed.  406,  410. 

In  an  action  to  enforce  a  penalty,  the 
petition  held  to  allege  essentially  a 
criminal  action  not  subject  to  removal 
to  the  circuit  court.  Texas  v.  Day 
Land  &  Cattle  Co.  (C.  C.  1890)  41  Fed. 
228. 

After  the  remand  of  the  cause  to  the 
state  court,  the  amendment  of  the  pe- 
tition setting  up,  in  the  alternative,  a 
civil  cause  of  action  did  not  destroy  the 
original  cause  of  action,  and  was  not 
so  combined  with  it  as  to  permit  the  re- 
moval of  the  whole  case.  Texas  v.  Day 
Land  &  Cattle  Co.  (C.  C.  1892)  49 
Fed.  593. 

An  action  based  on  Code  Iowa,  § 
242S,  which  provides  that  all  payments 
for  intoxicating  liquor  sold  in  violation 
of  that  chapter  shall  be  held  to  have 
been  received  in  violation  of  law,  and 
upon  a  valid  promise  to  repay  the  same 
on  demand,  is*  one  for  the  enforcement 
of  a  statutory  penalty,  which  will  not 
be  entertained  by  a  court  of  the  United 
States,  and  is  therefore  not  removable. 
Hamilton  v.  Jos.  Schlitz  Brewing  Co. 
(C.  C.  1900)  100  Fed.  675. 

22.  Statutory  remedies  and  proceed- 
ings In  general.— The  following  special 
proceedings  under  state  statutes  have 
been  held  to  be  removable: 

A  proceeding  in  a  court  calling  on 
all  persons  to  come  in  and  show  cause 
why  a  sale  made  by  a  sheriff  or  other 
public  officer  should  not  be  confirmed. 
Parker  v.  Overman  (1855)  59  U.  S.  (18 
How.)  137, 15  L.  Ed.  318. 

A  suit  to  enforce  a  statutory  lien  for 
the  construction  of  a  vessel.  American 
Trust  Co.  V.  W.  &  A.  Fletcher  Co. 
(1909)  173  Fed.  471,  97  C.  C.  A.  477, 
certiorari  denied  (1909)  30  Sup.  Ct 
400,  215  U.  S.  600,  54  L.  Ed.  343. 

An  executory  process  under  the  Lou- 
isiana law  to  seize  and  sell  a  vessel  un- 
der a  mortgage.  W.  G.  Coyle  &  Co. 
V.  Stem  (1912)  193  Fed.  582,  113  C. 
C.  A.  450. 

A  suit  against  an  assignee  for  the 
benefit  of  creditors,  under  a  statute 
"regulating  the  mode  of  administering 
assignments  in  trust  for  the  benefit  of 
creditors,"  to  decide  on  the  allowance 
or  disallowance  of  a  claim,  although 
no  execution  can  be  issued  on  a  judg- 
ment obtained  in  such  suit.  Cla^n  v. 
Bobbins  (C.  C.  1876)  Fed.  Cas.  No. 
2,776. 

A  controversy  as  to  the  validity  of  an 
attachment.  Keith  v.  Levi  (C.  C.  1880) 
2  Fed.  743,  1  McCrary,  343. 

A  suit  under  a  statute  giving  a  right 
of  action  for  death  by  wrongful  act 
Brisenden  v.  Chamberlain  (C.  C.  1892) 
53  Fed.  307. 

A  proceeding  for  the  collection  of  de- 
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linqaent  taxes.  In  re  Stutsman  Coun- 
ty (C.  €.  1898)  88  Fed.  337. 

All  appeal  from  the  decision  of  the 
state  engineer  canceling  or  refusing  to 
cancel  a  permit  to  appropriate  water. 
Waha-Lewiston  Land  &  Water  Co.  v. 
Lewis  ton- Sweetwater  Irr.  Co.  (C.  O. 
1007)  158  Fed.  137. 

An  action  under  a  state  statute  by  a 
person  against  another  who  claims  an 
interest  in  real  property  adverse  to 
him,  to  determine  such  adverse  claim. 
Stockton  V.  Oregon  Short  Line  R.  Co. 
(C.  C.  1909)  170  Fed.  627. 

But  the  following  were  held  not  re- 
movable: 

A  motion  for  execution  against  a 
stockholder  of  a  corporation.  Webber 
V.  Humphreys  (C.  C.  1879)  Fed.  Cas. 
No.  17.326. 

A  proceeding  before  the  state  board 
of  control  under  Laws  Or.  1909,  p. 
319,  to  determine  water  rights.  In  re 
Silvies  River  (D.  C.  1912)  199  Fed. 
495. 

A  proceeding  before  the  Corporation 
Commission  on  petition  of  a  merchants' 
association  to  compel  defendant  rail- 
road company  to  furnish  better  freight 
facilities  in  a  city  by  the  removal  of  its 
depot  from  one  side  of  its  main  line  to 
the  other.  North  Carolina  Corp.  Com- 
mission V.  Southern  Ry.  Co.  (1909)  68 
S.  B.  427,  151  N.  C.  447. 

A  proceeding  for  the  "identification 
and  verification"  of  coupons  tendered  in 
payment  of  taxes,  debts,  and  demands 
due  the  state.  Stewart  v.  Virginia 
(1886)  117  U.  S.  612,  6  Sup.  Ct  922, 
29  L.  Ed.  1006;  Virginia  Coupon  Cases 
(C.  C.  1885)  25  Fed.  666. 

A  cause  founded  upon  a  special  stat- 
utory procedure  authorized  by  a  stat- 
ute of  the  state  is  removable  if  the 
federal  court  has  equal  power  with  the 
state  court  to  follow  the  procedure  pre- 
scribed by  the  state  law.  Colorado 
Midland  Ry.  Co.  v.  Jones  (C.  C.  1886) 
29  Fed.  103;  Banigan  v.  City  of 
Worcester  (C.  C.  1887)  30  Fed.  392. 

The  decision  by  a  state  court  of  last 
resort  that  a  special  proceeding  under 
the  state  laws  is  not  a  civil  suit,  is  not 
controlling  on  the  federal  court  on  a 
qustion  whether  the  proceeding  is  a  civ- 
il suit  in  law  or  equity,  within  the  re- 
moval acts.  In  re  Jarnecke  Ditch  (C. 
C.  1895)  69  Fed.  161. 

23.  Proceedings  conoerning  estates  of 
decedents^— Proceedings  for  the  settle- 
ment of  the  estates  of  deceased  persons 
are  not  removable.  In  re  Foley  (C.  O. 
1896)  76  Fed.  390;  Id.  (C.  C.  1897)  80 
Fed.  949;  Clark  v.  Guy  (C.  C.  1902) 
114  Fed.  783.  Nor  are  proceedings  in 
a  probate  court  to  determine  whether 
the  property  of  a  deceased  person  is 
separate*  or  community  property.  In 
re  Foley  (C.  C.  1897)  80  Fed.  949. 

But,  when  the  estate  is  ready  for  dis- 
tribution, a  contested  claim  to  all  or  a 
part  thereof  is  a  controversy  that  may 
be  removed.     Craigie  y.  McArthur  (C. 
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C.  1877)  Fed.  Cas.  No.  3,341;  Stafford 
V.  Hightower  (1882)  68  Ga.  394.  So 
also  a  suit  by  one  executor  against  an- 
other for  an  accounting  by  the  latter  as 
liquidating  partner.  Filer  v.  Levy  (C. 
C.  1883)  17  Fed.  609. 

A  special  proceeding  by  an  adminis- 
trator to  obtain  a  license  to  sell  the 
real  estate  of  his  intestate  for  the  pay- 
ment of  debts.  Elliott  v.  Shuler  (C.  C. 
1892)  50  Fed.  454.  And  a  suit  insti- 
tuted to  compel  an  executor  to  assent 
to  a  legacy  to  plaintiff.  Camp  v.  Field 
(C.  C.  1911)  189  Fed.  285. 

A  claim  against  the  estate  of  a  de- 
ceased person,  pending  in  the  superior 
court  on  appeal  from  the  decision  of 
the  probate  commissioners,  cannot  be 
removed.  Du  Vivier  v.  Hopkins  (1874) 
116  Mass.  125,  17  Am.  Rep.  141.  But 
a  suit  on  a  claim  against  the  estate  of  a 
decedent  is  within  the  removal  act,  al- 
though the  claim  was  originally  filed  in 
the  probate  court.  Schneider  v.  El- 
dredge  (C.  C.  1903)  125  Fed.  638. 

24.  —  Probate  of  wills^— A  pro- 
ceeding for  the  probate  of  a  will  is  not 
a  *'8uit  of  a  civil  nature  at  law  or  in 
equity,"  and  is  not  removable.  Wahl 
V.  Frans  (1900)  100  Fed.  680,  40  0. 
C.  A.  638  (reversing  Franz  v.  Wahl 
[D.  C.  1897]  81  Fed.  9) ;  In  re  Cilley 
(C.  C.  1893)  58  Fed.  977;  In  re  Aspin- 
wall's  Estate  (C.  C.  1897)  83  Fed.  851 
(appeal  dismissed  [1898]  90  Fed.  675, 
33  C.  C.  A.  217) ;  Hargroves  v.  Redd 
(1871)  43  Ga.  142.  CONTRA,  Brod- 
head  v.  Shoemaker  (1890)  44  Fed.  518, 
11  L.  R.  A.  567. 

But  suits  of  an  equitable  nature  to 
determine  claims  to  property,  are  re- 
movable, though  the  claim  depends  on 
the  validity  of  a  will  admitted  to  pro- 
bate, and  the  decree  admitting  to  pro- 
bate must  be  set  aside.  Oaines  v. 
Fuentes  (1875)  92  U.  S.  10,  23  L.  Ed. 
624;  ElUs  v.  Davis  (1883)  3  Sup.  Ct 
327,  109  U.  S.  485,  27  L.  Ed.  1006. 
So  is  an  action  brought  in  the  state 
court  by  an  alleged  legatee  under  a 
lost  will,  against  the  sole  heir  at  law, 
to  establish  the  will,  under  a  state  stat- 
ute vesting  jurisdiction  over  such  ac- 
tion in  the  circuit  courts,  not  in  the 
probate  courts.  Southworth  ▼.  Adams 
(C.  C.  1880)  4  Fed.  1,  9  Biss.  521. 

25.  Account  of  guardian.— A  proceed- 
ing in  the  court  of  ordinary  for  the 
final  settlement  of  a  guardian's  account 
is  removable  to  a  federal  court;  the 
necessary  diversity  of  citizenship  ex- 
isting. Stafford  v.  Hightower  (1882) 
68  Ga.  394. 

26.  Mand^mne  proceedings^— A  pro- 
ceeding for  an  original  writ  of  man- 
damus pending  in  a  state  court  is  not 
a  "suit  of  a  civil  nature"  at  law  or  in 
equity,  within  the  removal  acts.  Ros- 
enbaum  v.  Bauer  (1887)  7  8.  Ct  683, 
120  U.  S.  460,  30  L.  Ed.  743  (affirm- 
ing Same  v.  Board  of  Supervisors  [0. 
C.  1886]  28  Fed.  223);    State  of  Indi- 
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ana  v.  Lake  Brie  &  W.  Ry.  Co.  (C.  O. 
1808)  85  Fed.  1;  Kelly  ▼.  Grand  Circle, 
Women  of  Woodcraft  (C.  O.  1904)  129 
Fed.  830;  Mystic  Milling  Co.  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.  (C.  C.  1904) 
182  Fed.  289;  Western  Union  Tele- 
graph Co.  V.  State  (1906)  76  N.  E. 
100,  165  Ind.  492.  8  L.  R.  A.  <N.  S.) 
153;  State  v.  Flannelly  (Kan.  1916) 
154  P.  235;  State  ex  rel.  Jamel  v. 
Johnson  (1877)  29  La.  Ann.  399;  North 
Carolina  C^rp.  Commission  v.  South- 
ern Ry.  Co.  (1909)  66  S.  E.  427,  151 
N.  C.  447.  But  see  Washington  Imp. 
Co.  V.  Kansas  Pac.  Ry.  Co.  (C.  C. 
1879)  Fed.  Cas.  No.  17,242;  Virginia 
Coupon  Cases  (C.  C.  1884)  25  Fed. 
641,  644. 

27.  Quo  warranto  proceedlngsw— See, 
alao,  notes  to  §  1013,  post 

Under  statutes  abolishing  the  writ  of 
quo  warranto  and  the  proceedings  by 
information  in  the  nature  of  quo  war- 
ranto, and  substituting  for  them  a  rem- 
edy by  action,  the  proceeding  by  action 
ia  a  suit  of  a  civil  nature.  Ames  ▼. 
Kansas  (1884)  111  U.  S.  449,  4  Sup. 
Ct  437,  28  L.  Ed.  482.  So  is  an  infor- 
mation in  the  nature  of  quo  warranto 
against  a  railroad  company  for  exercis- 
ing possessory  rights  over  lands  with- 
out authority  of  law,  though  in  form 
a  criminal  proceeding.  State  of  Illi- 
nois V.  Illinois  Cent.  R.  Co.  (C.  C. 
1888)  33  Fed.  721.  But  a  quo  war- 
ranto suit  to  test  defendant's  title  to 
office  in  a  corporation  organized  under 
the  laws  of  the  state  in  which  the  suit 
Is  brought  is  not  removable.  Place  v. 
lUinois  (1894)  69  Fed.  481,  16  C.  O. 
A.  300. 

28.  Condemnation  proceedingsw^While 

the  United  States  cannot  interfere  with 
the  exercise  by  a  state  of  her  right  of 
eminent  domain  within  her  limits,  when 
the  inquiry  is  as  to  whether  the  con- 
ditions prescribed  by  her  statutes  for 
the  exercise  of  such  power  have  been 
observed,  taking  the  form  of  a  judicial 
proceeding  between  the  owner  of  lands 
and  the  corporation  seeking  to  con- 
demn them,  the  controversy  is  sub- 
ject to  the  ordinary  incidents  of  a  civil 
suit,  and  its  determination  cannot  dero- 
gate from  the  sovereignty  of  the  state, 
and  hence  the  controversy,  taking  the 
form  of  a  suit  at  law,  may,  if  it  is  be- 
tween dtiaens  of  different  states,  be 
removed  to  a  federal  court.  Missis- 
sippi &  Rum  River  Boom  Co.  v.  Pat- 
terson (1878)  98  U.  S.  403,  25  L.  Bd. 
206  (affirming  Patterson  v.  Mississippi 
&  Rum  River  Boom  Co.  [C.  C.  1875] 
Fed.  Cas.  No.  10,829) ;  Baltimore  A  O. 
R.  Co.  V.  Pittsburg.  W.  &  K.  R.  Co. 
(1881)  17  W.  Va.  812,  approved  Quar- 
rier  V.  Baltimore  &  O.  R.  Co.  (1882) 
20  W.  Va.  424. 

A  proceeding  by  a  municipality  to 
condemn  private  property  to  its  public 
use  partakes  of  the  character  of  a  suit 
at  law  so  far  as  to  render  it  removable 
from  the  state-  to   the  proper  federal 


court,  where  the  conditions  exist  au- 
thorizing a  removal  as  prescribed  by 
the  removal  act6*.  Kansas  City  v.  Hen- 
negan  (C.  C.  1907)  162  Fed.  249;  Met- 
ropolitan  Water  Co.  v.  Kansas  City  (C. 
C.  1908)  164  Fed.  788.  And  generally 
a  proceeding  under  the  right  of  eminent 
domain  to  condemn  land  for  a  private 
corporation  is  not  a  case  in  which  the 
state  is  a  party,  nor  a  special  proceed- 
ing, and  is  removable.  Searl  v.  School 
Dist.  No.  2,  Lake  County  (1888)  124 
U.  S.  197,  8  Sup.  Ct.  460,  31  L.  Ed.  415; 
MadisonviUe  Traction  Co.  v.  St.  Bern- 
ard Min.  Co.  (1905)  25  Sup.  Ct  251, 
253,  196  U.  S.  239,  49  L.  Bd.  462  (af- 
firming decree  St.  Bernard  Min.  Co.  v. 
MadisonviUe  Traction  Co.  [C.  C.  1904] 
130  Fed.  794) ;  South  Dakota  Cent.  Ry. 
Co.  V.  Chicago,  M.  &  St  P.  Ry.  Co. 
(1905)  141  Fed.  578,  73  C.  C.  A.  176; 
Warren  v.  Wisconsin  Valley  R.  Co. 
(C.  C.  1875)  Fed.  Cas.  No.  17,204; 
Northern  Pac  Terminal  Co.  ▼,  Lowen- 
berg  (C.  C.  1883)  18  Fed.  339,  9 
Sawy.  348;  Mineral  Range  R.  Co.  v. 
Detroit  &  L.  S.  Copper  Co.  (C.  C. 
1885)  25  Fed.  515;  Banigan  v.  City  of 
Worcester  (C.  C.  1887)  30  Fed.  892; 
Kans-as  City  &  T.  R.  Co.  v.  Interstate 
Lumber  Co.  (C.  C.  1888)  37  Fed.  3; 
Sugar  Creek,  P.  B.  &  P.  C.  R.  Co.  v. 
McKell  (C.  C.  1896)  75  Fed.  34;  Kir- 
by  V.  Chicago  &  N.  W.  R.  Co.  (C.  C. 
1900)  106  Fed.  551;  Helena  Power 
Transmission  Co.  v.  Spratt  (C.  C. 
1906)  146  Fed.  310;  Fishblatt  v.  At- 
lantic City  (C.  C.  1909)  174  Fed.  196. 
'  Even  where  the  compensation  may  be 
ascertained  by  commissioners.  Searl 
V.  School  Dist  No.  2  (1888)  124  U.  S. 
197,  8  Sup.  Ct  460,  31  L.  Ed.  415; 
Banigan  v.  City  of  Worcester  (C.  C. 
1887)  30  Fed.  892.  Or  where  it  could 
not  have  been  instituted  in  the  fed- 
eral court,  owing  to  the  limitation  of 
the  state  statute,  which  confines  it  to 
a  particular  state  court  Union  Termi- 
nal Ry.  Co.  V.  Chicago,  B.  &  Q.  R. 
Co.   (C.  C.  1902)   119  Fed.  209. 

A  state  cannot  by  the  form  of  pro- 
cedure prescribed  to  condemn  property 
prevent  the  removal  of  such  proceed- 
ings if  the  owner  be  a  citizen  of  a  for- 
eign state,  and  the  value  of  the  property 
exceeds  the  jurisdictional  amount 
Kansas  City  v.  Metropolitan  Water  Co. 
(C.  C.  1908)  164  Fed.  72a  But  under 
statutes  which  delegate  to  a  judge  of  a 
state  court  the  power  to  first  determine 
the  right  to  take  the  property,  and  then 
to  appoint  a  commission  to  fix  the  com- 
pensation, the  proceeding  is  not  a  suit 
at  common  law  or  in  equity.  Hart- 
ford &  C.  W.  R.  Co.  V.  Montague  (C. 
C.    1899)    94    Fed.    227. 

If  the  power  of  eminent  domain  is 
exercised  by  the  state  by  administra- 
tive inquest  permitting  a  determination 
of  the  amount  of  damages  by  a  dvil 
action  at  some  period  before  the  pro- 
ceedings become  final,  the  federal  courts 
are  without  jurisdiction  until  the  pro- 
ceedings assume  the  character  of  a  dvil 
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action;  but,  if  the  power  is  exercised 
by  a  proceeding  which  is  a  civil  action 
at  the  outset,  they  may  have  jurisdic- 
tion from  the  inception  of  the  proceed- 
ing. Kaw  Valley  Drainage  Dist  of 
Wyandotte  County,  Kan.  v.  Metropol- 
iton  Water  Co.  (1911)  186  Fed.  315, 
108  C.  C.  A.  393;  Same  v.  United  States 
Trust  Co.  of  Kansas  City,  Mo.  (1911) 
186  Fed.  324,  108  C.  C.  A.  402.  So, 
where  the  sheriff  appoints  freeholders, 
who  shall  assess  the  damages  and  either 
party  may  appeal  from  such  assess- 
ment to  the  district  court,  after  which 
the  court  shall  try  the  appeal  as  an  ac- 
tion by  ordinary  proceedings,  the  pro- 
ceeding prior  to  the  appeal  was  In  the 
nature  of  an  inquest,  and  when  it  was 
transferred  to  the  district  court  by 
appeal  it  took  the  form  of  a  suit  at 
law,  and  was  removable.  Myers  v.  Chi- 
cago N.  W.  Ry.  Co.  (1902)  91  N.  W. 
1076,  118  Iowa,  312.  But  a  proceed- 
ing to  condemn  the  property  of  a  water 
company,  which  had  progressed  only 
so  far  as  the  organization  of  the  court, 
is  not  Des  Moines  Water  Co.  v.  City 
of  Des  Moines  (1913)  206  Fed.  657,  124 
C.  C.  A.  445,  affirming  decree  (D.  C. 
1912)  194  Fed.  557. 

Laws  Kan.  1908,  p.  30,  c.  33,  author- 
izes cities  of  the  first  class  having  a 
population  of  over  50,000  to  condemn 
waterworks  property.  It  provides  that 
when  authorized  by  a  resolution  of  the 
mayor  and  city  council  the  city  may  ap- 
ply to  the  judge  of  the  district  court, 
who  shall  appoint  commissioners  to  ap- 
praise the  property  and  assess  the  dam- 
ages ;  that  an  appeal  may  be  taken  from 
such  award  and  tried  in  the  district 
court,  but  that  on  the  payment  of  the 
amount  of  the  award  to  the  county 
treasurer  by  the  dty  it  shall  become 
the  owner  of  the  property  with  the 
right  of  possession.  Held,  that  a  pro- 
ceeding by  a  city  under  such  statute  is 
a  judicial  proceeding  from  its  inception, 
and  that  a  defendant  water  company 
which  is  a  citizen  of  another  state  may 
remove  the  same  into  a  federal  court  at 
any  time  after  the  application  for  the 
appointment  of  commissioners,  and  is 
not  compelled  to  wait  until  an  award 
has  been  made  and  an  appeal  taken, 
when  it  has  been  deprived  of  its  prop- 
erty and  the  only  question  to  be  liti- 
gated is  the  amount  of  compensation 
to  which  it  is  entitled.  Elansas  City  v. 
Metropolitan  Water  Co.  (C.  C.  1908) 
164  Fed.  728. 

Under  a  statute  providing  that  con- 
demnation proceedings  should  be  insti- 
tuted in .  the  probate  court,  that  the 
necessity  for  taking  the  lands,  and  their 
value,  should  be  determined  by  com- 
missioners or  a  jury  selected  by  such 
court,  and  that  such  proceedings  should 
only  be  subject  to  review  by  the  su- 
preme court,  the  case  was  removable 
directly  from  the  probate  court.  Min- 
eral Range  R.  Co.  v.  Detroit  &  L.  S. 
Copper  Co.  (C.  C.  1885)  25  Fed.  515. 
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An  action  which  did  not  involve  a 
question  of  whether  property  should  be 
appropriated  under  the  power  of  emi- 
nent domain  against  the  owner's  will, 
but  involved  solely  a  question  as  to 
what  compensation  should  be  paid  for 
an  unwarranted  use  of  the  land,  by  de- 
fendant company,  constituting  a  tres- 
pass, is  removable.  McCuUoch  v. 
Southern  Ry.  Co.  (1908)  62  S.  E.  1096, 
149  N.  C.  305. 

Proceedings  by  a  foreign  railroad 
company  to  condemn  land  of  a  domestic 
railroad  company  is  not  removable  to 
the  federal  court  Baltimore  &  O.  R. 
Co.  V.  Pittsburg,  W.  &  K  R.  Co. 
(1881)  17  W.  Va.  812,  approved  Quar- 
rier  v.  Baltimore  &  O.  R.  Co.   (1882) 

20  W.  Va.  424. 

29.  Tax  prooeedingsy— A  proceeding  in 
court  to  correct  assessments  is  not  a 
suit  Upshur  County  v.  Rich  (1890) 
10  Sup.  Ct.  651,  652,  135  U.  S.  467,  34 
L.  Ed.  196. 

30.  Assessment  of  damages  and  bene- 
fits for  public  improvements^— An  as- 
sessment proceeding  for  a  city  improve- 
ment is  not  a  *'suit,"  within  the  re- 
moval act,  though  conducted  under  ju- 
dicial forms  by  a  court  of  general  juris- 
diction. In  re  City  of  Chicago  (C.  C. 
1894)  64  Fed.  897.  But  under  some 
state  statutes  proceedings  for  the  as- 
sessment of  benefits  and  damages  for 
local  Improvements  have  been  held  to 
be  removable.  In  re  Jarnecke  Ditch 
(C.  C.  1895)  69  Fed.  161;  aty  of  Terre 

*  Haute  V.  Evansville  &  T.  H.  R.  Co.  (C. 
C.  1901)  106  Fed.  545;  Drainage  Dist. 
No.  19,  Caldwell  County,  Mo.,  v.  Chi- 
cago, M.  &  St  P.  Ry.  Co.  (D.  C.  1912) 
198  Fed.  253. 

31.  Actions  or  proceedings  ancillary 
or  Incidental  to  suit  In  state  courts— A 

proceeding  in  a  state  court  which  is 
merely  incidental  to  an  original  action 
there,  and  not  an  Independent  and  sep- 
arate litigation,  cannot  be  removed  into 
the  federal  courts.  First  Nat  Bank  v. 
Turnbull  (1872)  83  U.  S.  (16  WalL)  190, 

21  L.  Ed.  296;  State  v.  Flannelly  (Kan. 
1916)  154  P.  235.  Though  a  case  is 
otherwise  removable,  the  fact  that  it  Is 
connected  with  and  grows  out  of  mat- 
ters litigated  in  the  state  court  vrill  not 
prevent  its  removal.  Hatch  v.  Preston 
(C.  a  1853)  Fed.  Cas.  No.  6,208. 

The  fact  that  a  bill  in  equity  is  in- 
tended to  aid  a  court  of  law,  or  to  pre- 
vent a  party  from  availing  himself  of 
an  inequitable  suit  or  defense  in  a  court 
of  law,  in  some  other  action,  does  not 
deprive  the  bill  of  its  character  as  an 
original  bill.  Such  a  suit  in  equity  is 
properly  removable.  Charter  Oak  Fire 
Ins.  Co.  V.  Star  Ins.  Co.  (C.  C.  1868) 
Fed.  Cas.  No.  2,623. 

A  petition,  merely  ancillary  to  an 
ejectment  suit  already  passed  to  judg- 
ment, to  have  unsuccessful  defendant's 
improvements  valued  and  allowed  to 
him,    under    the    occupying    claimant's 
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law,  is  not  removable.  Chapman  y. 
Barger  (0.  O.  1877)  Fed.  Cas.  No.  2,- 
603.  Nor  is  a  bill  in  equity  by  a  lessee 
setting  up  only  matters  which  the  les- 
see could  have  set  up  in  ejectment  pend- 
ing at  the  time  of  the  lease,  though 
the  formal  parties  to  the  record  are 
different.  Richmond  &  D.  R.  Co.  v. 
Findley  (C.  C.  1887)  32  Fed.  641.  Nor 
a  supplemental  bill  to  bring  in  newly 
discovered  property  of  defendant,  after 
a  decision  of  the  original  bill  on  its  mer- 
its. Smith  V.  St  Louis  Mut.  Life  Ins. 
Co.  (1877)  3  Tenn.  Ch.  350. 

Where  a  receiver  who  has  been  ap- 
pointed by  a  stkte  court  in  the  interest 
of  the  creditors  of  a  construction  com- 
pany proceeds  with  the  work  of  con- 
struction by  entering  into  contracts, 
etc.,  the  fact  that  a  controversy  arises 
between  him  and  a  contractor,  or  be- 
tween a  contractor  and  other  claimants 
of  a  common  fund,  does  not  entitle  the 
contractor  to  remove  the  cause  to  a 
federal  court,  especially  after  the  state 
court  has  proceeded,  without  objection, 
to  adjudicate  upon  the  rights  of  the 
parties.  Buell  v.  Cincinnati,  E.  &  Q. 
Const  Co.  (1881)  9  Fed.  351,  10  Biss. 
555. 

Where  an  action  has  been  brought 
against  an  insolvent  corporation  under 
the  special  provision  of  a  state  statute, 
and  a  creditor,  who  is  a  citizen  of  an- 
other state,  has,  by  order  of  that  court, 
obtained  leave  to  be  made  a  party  to 
the  suit,  he  must  proceed  by  supple- 
mental bill  or  complaint  to  become  such 
party,  and  as  this  is  not  an  original 
suit,  but  an  ancillary  and  auxiliary  pro- 
ceeding, it  is  not  removable  where  the 
parties  to  the  original  suit  are  citizens 
of  the  state.  Hospes  v.  Northwestern 
Mfg.  &  Car  Co.  (C.  C.  1885)  22  Fed. 
565. 

A  bill  in  equity  against  both  partners 
and  one  individually,  setting  up  a 
former  judgment,  and  the  pendency  of 
a  later  action  at  law,  against  the 
partner  sued  individually,  and  praying 
for  consolidation,  perpetual  injunction, 
and  for  damages  accruing  after  the  pro- 
ceedings at  law.  Ladd  v.  West  (C.  C. 
1893)  55  Fed.  853. 

In  an  administrator's  bill  to  marshal 
assets  against  creditors,  and  to  enjoin 
common-law  suits  by  creditors,  the 
common-law  suits  are  collateral  to  the 
equity  cause.  Burts  v.  Loyd  (1872)  46 
Ga.  104,  12  Am.  Rep.  574. 

The  following  proceedings  have  been 
held  not  to  be  merely  ancillary,  but  to 
be  removable: 

A  petition  by  counsel  against  the  pur- 
chasers of  property  who  had  paid  the 
claims  sought  to  be  made  a  lien  on  the 
property  claiming  a  lien  on  the  property 
for  their  fees.  Pettus  v.  Georgia  R.  A 
Banking  Co.  (C.  C.  1879)  Fed.  Cas.  No. 
11,048. 

Replevin  by  nonresidents  against  a 
sherilT  to  recover  chattels  in  his  posses- 
sion under  a  writ  issued  out  of  a  state 


court  Kern  v.  Hiiidekoper  (1880)  103 
U.  S.  485,  490,  26  L.  Ed.  354. 

A  suit  originally  instituted  in  a  state 
court  by  an  executor,  legatee,  who  also 
sues  as  the  agent  of  other  legatees, 
nonresidents,  claiming  a  sum  of  money 
from  a  liquidating  partner  as  due  to  the 
succession  of  his  deceased  partner. 
Filer  v.  Levy  (C.  C.  1883)  17  Fed.  609. 

A  feigned  issue  granted  at  the  in- 
stance of  an  assignee  for  the  benefit  of 
creditors  in  Pennsylvania  to  try  the  va- 
lidity of  a  judgment  recovered  by  a 
creditor,  which  it  is  claimed  was  fraud- 
ulent as  to  the  other  creditors.  Fuller 
V.  Wright  (C.  C.  1885)  23  Fed.  833. 

A  suit  for  the  appointment  of  an  an- 
cillary receiver  in  a  different  jurisdic- 
tion. Shinney  v.  North  American  Sav- 
ings, Loan  4  Building  Co.  (C.  C.  1899) 
97  Fed.  9. 

An  hypothecary  action  against  a  third 
possessor  of  mortgaged  lands,  who  was 
not  a  party  to  the  previous  suit,  and 
judgment  of  the  plaintiff  against  the 
former  owner  of  the  property.  Garrett 
V.  Bonner  (1878)  30  La.  Ann.  1305. 

Where  a  distress  warrant  issued  by 
a  justice  of  the  peace  was  levied  on 
land,  and  the  defendant  therein  filed  a 
^'plea,'*  which  was  subsequently  dis- 
missed, such  dismissal  terminated  the 
proceedings  in  that  court,  and  a  sub- 
sequent equitable  action  to  restrain  the 
progress  of  the  warrant  was  a  new,  dis- 
tinct, and  original  action,  and  not  a 
mere  ancillary  proceeding  to  the  jus- 
tice court  action.  Withers  v.  John 
Hopkins  Place  Sav.  Bank  (1898)  30  S. 

B.  766,  1(H  Ga.  89. 

32.  Actions  or  proceedings  supple- 
mentary to  Judgment  or  execution  in 
state  courts— A  proceeding  which  was 
merely  supplementary  to  and  a  continu- 
ation of  an  action  which  had  already 
passed  Into  judgment  is  not  removable. 
Mutual  Reserve  Fund  life  Ass'n  v. 
Phelps  (1903)  23  Sup.  Ct  707,  710,  190 
U.  S.  147,  47  L.  Ed.  987. 

Where  the  circuit  court  could  not 
proceed  with  the  cause  without  acting 
directly  on  a  decree  rendered  in  the 
state  court  in  another  case,  and  the 
equity  claimed  by  the  bill  could  not  be 
given  to  plaintiffs  without  interfering 
with  that  decree,  the  circuit  court  will 
decline  to  take  jurisdiction.  Sayer  v. 
La  Salle  &  P.  GasUght  &  Coke  Co.  (C. 

C.  1880)  14  Fed.  69. 
Supplementary  proceedings  cannot  be 

removed  where  they  are  merely  a  mode 
of  execution  and  relief  inseparably  con- 
nected with  the  original  judgment  or 
decree;  but  where  they  involve  a  differ- 
ent controversy  with  a  new  or  different 
party  they  may  be  removed.  Buford  v. 
Strother  (C.  C.  1881)  10  Fed.  406. 

Proceedings  in  garnishment  are  gen- 
erally to  be  considered  as  auxiliary  to 
the  main  action,  and  not  removable. 
Pratt  V.  Albright  (C.  C.  1881)  9  Fed. 
634,  10  Biss.  511;  Buford  v.  Strother 
{a   C.  1881)    10  Fed.  406;   Poole  v. 
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Thatcherdeft  (C.  0.  1883)  19  Fed.  49. 
But  a  proceeding  in  gamlahment  after 
judgment  under  a  statute  which  makes 
it  a  civil  suit  in  which  an  issue  of  fact 
is  or  may  be  joined  between  the  plain- 
tiff and  garnishee  is  removable.  Baker 
V.  Duwamlsh  MiU  Co.  (C.  C.  1906)  149 
Fed.  612. 

Replevin  against  a  sheriff  who  levied 
certain  chattels  as  the  property  of  an- 
other than  plaintiff  is  removable.  Kern 
V.  Huidekoper  (1880)  103  U.  S.  485,  26 
Ia  Ed.  354.  But  see  Flash  v.  Dillon 
(O.  C.  1884)  22  Fed.  1;  Hochstadter 
V.  Harrison  (1883)  71  Ga.  21. 

A  petition  to  a  state  court,  asking  the 
appointment  of  a  receiver  in  aid  of  ex- 
ecution, as  authorized  by  a  state  stat- 
ute, and  that  a  judgment  previously 
obtained  in  such  court  be  declared  a 
first  lien  on  property  as  against  others 
claiming  an  interest  therein,  is  purely 
an  ancillary  proceeding  for  the  enforce- 
ment of  the  judgment,  and  is  not  remov* 
able.  Coeur  d*Alene  Ry.  &  Nav.  Co.  v. 
Spalding  (1899)  93  Fed.  280,  35  C.  O. 
A.  295,  certiorari  denied  (1899)  19  Sup. 
Ct.  884,  174  U.  S.  801,  43  U  Ed.  1187. 

Where,  after  the  rendition  of  a  de- 
cree in  a  suit  in  equity  in  a  state  court 
enjoining  the  erection  of  buildings  on 
certain  grounds,  a  motion  was  filed  by 
the  complainant  for  an  order  restrain- 
ing a  third  person,  who  was  not  a  par- 
ty to  the  suit,  from  violating  the  decree, 
and  notice  of  such  motion  was  served 
upon  him,  the  proceeding,  in  the  ab- 
sence of  objection  on  his  part  to  its 
form,  is  equive^ent  to  the  filing  of  a 
supplemental  bill  bringing  him  in  as  a 
defendant,  and  is  essentially  a  new 
suit,  which  he  may  remove  to  a  federal 
court',  where  ground  for  .removal  ex- 
ists. Ward  V.  Congress  Const.  Co. 
(1900)  99  F.  598,  39  C.  C.  A.  009. 

A  petition  of  intervention  claiming 
the  attached  property  is  ancillary  to 
the  main  suit  and  cannot  be  removed 
after  the  right  to  remove  the  main 
suit  is  lost.  King  v.  Shepherd  (C.  C. 
1884)  20  Fed.  337. 

A  suit  instituted  in  the  state  court 
on  petition  for  executory  process  on  a 
title  importing  a  confession  of  judg- 
ment is  removable  to  the  United  States 
circuit  court,  after  executory  process 
has  been  ordered,  and  the  debtor  has 
filed  an  opposition  denying  the  plain- 
tiff's right,  and  asking  the  revocation 
of  the  order;  the  order  not  having  the 
force  of  a  judgment,  and  the  opposition 
thereto  being  therefore  not  an  ancil- 
lary proceeding,  but  one  going  to  the 
gist  of  the  action.  Lockhart  v.  Morey 
(0.  C.  1887)  31  Fed.  497. 

Where  plaintiff's  title  to  the  product 
of  a  mine  has  been  established  by  a 
decree  in  a  state  court,  a  proceeding 
by  plaintiffs  against  the  same  and  oth- 
er defendants,  to  obtain  possession  of 
their  rights  under  the  decree,  although 
independent  in  form  and  involving  a 
defendant  who  claims  a  superior  title 
by  purchase,  is  in  effect  merely  a  sup- 


plemental proceeding  inseparably  con- 
nected with  the  original  decree.  Wol- 
cott  ▼.  Aspen  Mining  &  Smelting  Co. 
(C.  C.  1888)  34  Fed.  821. 

A  suit  by  a  judgment  creditor  to 
subject  land  in  the  name  of  the  debtor*8 
brother  on  the  ground  that  the  pur- 
chase price  was  paid  by  the  debtor,  and 
the  deed  taken  in  the  brother's  name 
to  defraud  creditors,  is  not  supple- 
mentary to  the  original  suit,  but  an  in- 
dependent proceeding,  removable  under 
the  act  of  1875.  Kalamazoo  Wagon  Co. 
V.  Snavely  (C.  C.  1888)  34  Fed.  823. 

A  statutory  proceeding  by  a  judg- 
ment creditor  of  the  corporation  to 
charge  the  stockholder  for  the  amount 
of  his  unpaid  stock  is  a  '*8uit."  Lacka- 
wanna Coal  &  Iron  Co.  v.  Bates  (C. 
C.  1803)  56  Fed.  737,  overruling  Web- 
ber v.  Humphreys  (0.  C.  1879)  Fed. 
Cas.  No.  17,326. 

Plaintiff  sued  in  a  state  court  on 
two  policies  of  insurance,  declaring  on 
each  in  a  separate  count.  It  was  agreed 
that  the  jury  shpuld  return  a  verdict  for 
him.  By  mistake,  a  verdict  was  return- 
ed on  one  count  only.  Judgment  was 
entered  thereon,  and,  after  being  afiSrm- 
ed,  it  was  paid,  and  satisfaction  enter- 
ed on  the  record.  The  omission  of  ver- 
dict and  judgment  on  the  second  count 
was  not  discovered  until  several  years 
after,  and  plaintiff  then  filed  a  bill  in 
the  state  court  to  correct  the  mistake 
and  enter  judgment  thereon.  Held, 
that  his  bill  was  not  ancillary  or  sup-* 
plemental  to  the  original  action,  but  was 
a  separate  proceeding,  and  hence  re- 
movable, on  the  ground  of  diverse  citi-' 
zenship,  if  that  existed.  Pelzer  Mfg. 
Co.  V.  Hamburg-Bremen  Fire  Ins.  Co. 
(C.  C.  1894)  62  Fed.  1. 

An  action  to  redeem,  brought  by  a 
second  mortgagee,  who  was  not  a  party 
to  the  action  to  foreclose  the  first 
mortgage,  is  not  a  suit  to  redeem  from 
the  former  decree  of  foreclosure,  and 
therefore  of  an  ancillary  nature,  but 
is  an  independent  suit,  in  effect,  to  re- 
deem from  a  first  mortgagee  in  posses- 
sion, and  is  removable.  Title  Guaran- 
tee &  Trust  Co.  V.  Studebaker  (C.  C. 
1900)  100  Fed.  358. 

A  suit  or  proceeding  in  a  state  court 
to  determine  the  disposition  to  be  made 
of  a  fund  which  has  been  deposited  in 
the  registry  of  such  court  to  await  its 
further  order  is  not  removable  into  a 
federal  court.  Dougherty  v.  Sharti  (C. 
C.  1908)  171  Fed.  466. 

33.  Actions  to  restrain  iiroceodings 
In  state  court.^Where  an  injunction  to 
restrain  a  levy  under  judgment  has 
been  granted  by  the  state  court  in  a 
separate  suit  by  one  not  a  party  to  the 
judgment,  that  suit  is  removable  by  de- 
fendant. Bondnrant  v.  Watson  (1880) 
103  U.  S.  281,  26  U  Ed.  447,  aflBrming 
Watson  V.  Bondurant  (C.  C.  1875)  Fed. 
Cas.  No.  17,278.  CONTRA,  Watson  v. 
Bondurant  (1878)  30  La.  Ann.  1;  Cal- 
houn V.  Levy  (1881)  38  La.  Ann.  1296w 

But  to  restrain  the  sale  of  land  under 
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execution  issued  on  a  judgment  of  the 
fitate  court  is  not  removable  on  plain- 
tiff's petition  prior  to  the  granting  of 
an  injunction,  since  such  a  procedure  is 
an  evasion  of  the  prohibition  against 
restraining  proceedings  in  state  courts, 
post,  §  1242.  liawrence  v.  Morgan's 
Louisiana  &  T.  K.  &  S.  S.  Co.  (1887) 
121  U.  S.  634,  7  Sup.  Ct.  1013,  30  L. 
Ed.  1018;  Goodrich  v.  Hunton  (1877) 
29  La.  Ann.  372;  Edwards  Mfg.  Co.  v. 
Sprague  (1884)  76  Me.  63. 

And  an  action  by  a  party  to  the  judg- 
ment for  an  injunction  to  restrain  a 
seizure  and  sale  in  course  of  execution 
on  a  judgment  is  not  removable.  Ral- 
ston y.  British  &  American  Mortg.  Co. 
(1885)  37  La.  Ann.  193. 

34.  Actions  to  review  or  set  aside 
Judgment  of  state  court.— When  the 
proper  jurisdictional  amount  is  involved, 
and  the  citizenship  of  the  parties  is  di- 
verse, a  suit  brought  in  a  state  court 
to  enjoin  the  enforcement  of  a  judgment 
obtained  therein  by  fraud  is  removable. 
Marshall  v.  Holmes  (1891)  141  U.  S. 
589,  12  Sup.  Ct  62,  35  L.  Ed.  870; 
Carver  v.  Jarvis-Conklin  Mortgage 
Trust  Co.  (C.  C.  1896)  73  Fed.  9. 
CONTRA,  Caswell  v.  Caswell  (1886) 
24  ni.  App.  548,  affirmed  (1887)  120 
lU.  377,  11  N.  E.  342. 

So,  where  a  petition  for  intervention 
charges  fraud  or  want  of  jurisdiction, 
without  an  attack  on  any  final  judg- 
ment, but  only  interlocutory  orders,  the 
interveners  may  remove  the  cause, 
though  a  receiver  had  been  appointed 
by  the  state  court  to  wind  up  the  affairs 
of  the  corporation.  In  re  Iowa  &  M. 
Const.  Co.  (C.  C.  1882)  10  Fed.  401. 

A  suit  to  annul  a  judgment  is  not 
removable  where  the  procedure  is  the 
equivalent  of  a  motion  to  set  aside  the 
judgment  for  irregularity  in  the  record. 
Barrow  v.  Hunton  (1878)  99  U.  S.  80, 
82,  25  L.  Ed.  407.  But  one  which 
really  amounts  to  "a  new  case  arising 
on  new  facts,  although  having  relation 
to  the  validity  of  a  judgment,"  is  remov- 
able. Stackhouse  v.  Zunts  (C.  0. 1883) 
15  Fed.  481,  4  Woods,  171. 

On  the  filing  of  a  motion  under  a 
state  statute  for  a  retrial,  after  judg- 
ment against  defendants  served  by  pub- 
lication, under  which  the  judgment  re- 
mained in  force  unless  modified  or  set 
aside  on  the  retrial,  the  cause  was  not 
removable;  the  federal  court  having  no 
power  to  modify  or  set  aside  the  judg- 
ment previously  rendered  therein  by  the 
state  court  Davis  v.  Harris  (C.  0. 
1903)  124  Fed.  71^. 

A  suit  brought  in  a  state  court  to  an- 
nul a  judgment  of  that  court  is  not  re- 
movable. Goodrich  v.  Hunton  (1877) 
29  La.  Ann.  372;  Ranlett  ▼.  Collier 
White  Lead  Co.  (1878)  30  La.  Ann. 
56;  Jackson  v.  Gould  (1883)  74  Me. 
564. 

A  case  arising  on  an  affidavit  of  il- 
legality to  the  process  of  a  state  court 
to  collect  a  judgment  cannot  be  removed 


into  the  federal  courts.  Besser  v.  Mun- 
ford   (1879)  63  Ga.  446. 

35.  Effect  of  action  pending  In  state 
court.— The  existence  of  a  suit  by  stock- 
holders of  a  railroad  company,  and  even 
possession  by  trustees  under  the  order 
of  the  state  court  therein  do  not  affect 
the  right  to  remove  into  the  federal 
court  a  suit  brought  by  bondholders  un- 
der a  deed  of  trust  which  is  paramount 
to  the  rights  of  the  stockholders.  Scott 
V.  Clinton  &  S.  R.  Co.  (C.  0.  1876) 
Fed.  Cas.  No.  12,527. 

38.  Existence  of  actual  controversy*— 

There  is  no  right  of  removal,  after  a 
stipulation  has  been  filed  in  the  state 
court  admitting  the  claim  sued  upon. 
Keith  V.  Levi  (C.  C.  1880)  2  Fed.  743, 
1  McCrary,  343. 

Where  defendant  was  in  default,  there 
was  no  controversy,  Berrian  v.  Chet- 
wood  (C.  C.  1881)  9  Fed.  678.  And, 
where  plaintiff  dismissed  his  action,  and 
then  filed  a  petition  for  removal,  there 
was  no  case  to  remove.  New  England 
Mortg.  Sec.  Co.  v.  Aughe  (1882)  12 
Neb.  504,  11  N.  W.  753. 

Where  nothing  appears  to  the  contra- 
ry, it  will  be  presumed,  from  the  fact 
that  a  suit  has  been  commenced,  that 
there  is  a  controversy  between  the  par- 
ties; so  that  the  cause  may  be  re- 
moved before  answer  is  filed.  Mem- 
phis Sav.  Bank  v.  Houchens  (1902) 
115  Fed.  96,  52  O.  C.  A.  176;  Hodson 
V.  Lake  Shore  &  M.  B.  Co.  (C.  C.  1881) 
Fed.  Cas.  No.  6,571a;  Bailey  v.  Amer- 
ican Cent  Ins.  Co.  (C.  C.  1881)  8  Fed. 
686;  Egan  v.  Chicago,  M.  &  St  P.  Ry. 
Co.  (C.  C.  1893)  53  Fed.  675.  CON- 
TRA, Stanbrough  v.  Griffin  (1879)  52 
Iowa,  112,  2  N.  W.  1011;  Flynn  v.  Des 
Moines  &  St  L.  Ry.  Co.  (1884)  63  Iowa, 
490,  19  N.  W.  312,  following  Rosier 
V.  Booge  (1880)  54  Iowa,  251,  6  N.  W. 
301;  Shepard  v.  Conrad  (N.  Y.  1878) 
4  Abb.  N.  C.  254. 

A  controversy  over  the  question  of 
the  jurisdiction  of  a  state  court  over 
the  subject-matter  of  an  action  is  one 
which  renders  the  cause  removable, 
where  it  is  between  citizens  of  differ- 
ent states  and  the  requisite  amount  is 
involved,  and  the  question  of  the  state 
court's  jurisdiction  may  be  raised  and 
determined  in  the  federal  court  after 
removal.  Auracher  v.  Omaha  &  St  L. 
R.  Co.  (C.  C.  1900)  102  Fed.  1. 

37.  Condition  of  the  cause.— Seizure 
of  the  res  by  a  state  court  does  not  af- 
fect the  right  to  remove  the  cause  from 
the  state  to  the  federal  court,  for  that 
is  necessarily  transferred  with  the  case. 
Nor  do  collateral  issues  connected  with 
the  res.  Osgood  v.  Chicago,  D.  &  V. 
R.  Co.  (C.  O.  1875)  Fed.  Cas.  No. 
10,604. 

Where  a  writ  in  the  nature  of  a  writ 
of  scire  facias  was  served  upon  two  of 
the  defendants,  while  an  appeal  was 
pending  by  others  from  a  judgment 
against  them,  in  order  to  make  them 
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parties  to  the  Judgment,  the  case  was 
not  then  in  a  condition  to  be  removed. 
Mooney  v.  Agnew  (C.  C.  1880)  4  Fed. 
7,  2  McCrary,  89. 

A  case  not  removable  when  brought 
can  become  so  only  by  a  subsequent 
pleading  or  proof  of  facts  disclosing  re- 
movability existing  when  suit  was 
brought  Anaconda  Copper  Mining  Co. 
V.  Butte-Balaklava  Copper  Co.  (D.  C. 
1912)  200  Fed.  808. 

The  right  of  removal  of  a  cause  from 
the  state  to  the  federal  court  depends 
on  and  must  be  determined  by  the  con- 
dition of  the  record  in  the  state  court 
at  the  time  the  removal  is  sought. 
Tezarkana  Telephone  Co.  v.  Bridges 
(1905)  86  S.  W.  841,  75  Ark.  116. 

Equitable  defenses  set  up  by  defend- 
ants between  themselves  will  not  pre- 
vent the  removal  of  a  cause  from  a 
state  to  a  federal  court;  complainant 
being  a  resident  of  another  state.  Tar- 
ver  V.  Ficklin  (1878)  60  Ga.  373. 

Although  defendants  in  a  suit  of  in- 
terpleader are  citizens  of  different 
states,  the  cause  will  not  be  removed 
to  the  United  States  court  until  after 
an  interpleader  has  been  decreed. 
Leonard  v.  Jamison  (N.  Y.  1831)  2 
Edw.  Ch.  136. 

An  alien  is  entitled  to  have  a  cause 
in  which  he  is  a  party  removed  to  the 
circuit  court  of  the  United  States  from 
a  state  court,  although  a  motion  for 
an  attachment  for  the  infringement  of 
an  injunction  Is  pending  in  the  state 
court.  Byam  v.  Stevens  (N.  Y.  1842) 
4  Edw.  Ch.  119. 

38.  Pendency  of  suit  or  actlonH— The 

validity  of  a  removal  is  not  affected  by 
the  fact  that  at  the  time  the  petition 
therefor  was  filed  the  summons  had 
not  been  returned  nor  served  on  all 
the  defendants.  Parkinson  v.  Barr  (C. 
C.  1900)  105  Fed.  81.  But  see  Pond 
V.  Sibley  (C.  C.  1881)  7  Fed.  129,  19 
Blatchf.  189,  holding  that,  where  two 
corporations  are  both  parties  to  the 
same  controversy,  upon  the  same  side, 
the  court  cannot  assume  jurisdiction, 
upon  removal,  until  both  corporations 
have  become  parties  to  the  suit 

In  an  action  against  known  and  un- 
known defendants  to  determine  adverse 
claims,  if  the  known  defendants  be  serv- 
ed with  process,  they  cannot  be  requir- 
ed to  delay  an  application  for  removal 
of  the  suit  until  persons  unknown,  who 
might  claim  some -interest  in  the  mat- 
ter in  controversy,  shall  be  served,  and 
join  in  the  application.  Walker  v. 
Richards  (O.  O.  1893)  55  Fed.  129. 

Where,  in  an  action  by  a  state  in  its 
own  courts,  the  right  of  recovery  de- 
pends on  the  question  of  mixed  law 
and  fact  whether  service  of  summons 
has  been  made  on  a  person  who  was 
at  the  time  an  agent  of  the  company 
within  the  state  on  whom  process 
might  legally  be  served,  there  is  no 
"suit  brought"  Germania  Ins.  Co.  v. 
Wisconsin    (1886)    119   U.    S.   473,   7 
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Sup.  Ct  260,  30  L.  Ed.  461;  People's 
Ins.  Co.  V.  Same  (1886)  119  U.  S.  477, 
7  Sup.  Ct  262,  .30  L.  Ed.  462. 

Where  there  is  an  infant  defendant 
seeking  a  removal  the  petition  and  bond 
should  not  be  filed  until  after  service 
of  process  on  the  infant,  or  there  be 
an  authorized  appearance  for  him  in 
the  state  court  Woolridge  ▼.  McKen- 
na  (C.  C.  1881)  8  Fed.  650. 

Under  Code  Civ.  .Proc.  N.  Y.  |  416, 
relative  to  the  acquisition  of  jurisdic- 
tion by  the  granting  of  a  provisional 
remedy,  where  summons  was  issued 
but  not  served  and  an  order  of 'arrest 
granted,  after  which  defendant  at- 
tempted to  enter  a  general  appearance, 
the  cause  was  pending,  so  as  to  be  re- 
movable under  the  Judicial  Code.  Wil- 
liston  V.  Raymond  (D.  O.  1914)  213 
Fed.  527. 

(C)  Courts  from  and  to  wMch  causes 
may  he  removed 

39.  Courts  from  which  suits  may  be 
removed.— *A  federal  court  cannot  ac- 
quire jurisdiction  by  removal  of  pro- 
ceedings instituted  in  what  was  sup- 
posed to  be  a  state  court,  but  which 
was  subsequently  determined  by  the 
Supreme  Court  of  the  state  to  have  no 
legal  existence.  Crowley  v.  Southern 
By.  Co.  (C.  C.  1905)  139  Fed.  851. 

The  removal  act  does  not  apply  to 
courts  of  last  resort  in  a  state.  Miller 
V.  Finn  (1871)  1  Neb.  254. 

The  act  of  1875  applies  to  causes 
brought  in  state  courts  of  original  ju- 
risdiction, and  not  to  causes  pending  in 
the  state  supreme  court.  Williams  v. 
Lowe  (1876)  4  Neb.  382.  CONTRA, 
Sneed  v.  Brownlow  (1867)  44  Tenn.  (4 
Cold.)  253. 

Exceptions  to  the  assessment  of 
benefits  and  damages  in  drainage  pro- 
ceedings in  the  county  court  vested  by 
the  state  constitution  witii  judicial 
power,  is  removable,  though  the  court 
exercises  administrative  as  well  as  ju- 
dicial functions  in  such  proceedings. 
Drainage  Dist  No.  19,  Caldwell  Coun- 
ty, Mo.,  V.  Chicago,  M.  &  St  P.  Ry. 
Co.  (D.  C.  1912)  198  Fed.  253. 

R.  S.  §  3833,  post,  §  7192,  confers  ju- 
risdiction upon  state  courts  in  certain 
instances,  as  courts  of  the  state,  but 
does  not  thereby  make  them  federal 
courts;  and  cases  instituted  in  the 
state  courts  thereunder  are  removable. 
New  Orleans  Nat  Bank  v.  Merchant 
(C.  C.  1884)  18  Fed.  841. 

The  provision  that  any  suit  "now 
pending  or  hereafter  brought  in  any 
state  court*'  may  be  removed  into  a 
federal  court  is  not  applicable  to  a  salt 
brought  in  a  territorial  court,  although, 
on  the  admission  of  the  territory  as  a 
state,  such  suit  passed  into  the  juris- 
diction of  a  state  court  Ames  y.  Colo- 
rado Cent  R.  Co.  (O.  C.  1877)  -Fed 
Gas.  No.  825. 

An  action  pending  before  a  justice  of 
the  peace  is  removable.    Katz  ▼.  Her* 
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schel  Mfg.  Co.  (O.  C.  1906)  150  Fed. 
684. 

A  board  of  county  commissioners  or 
supervisors  of  a  comty  created  by  the 
laws  of  the  state  of  Nebraska  is  not 
a  court,  and  a  claim  pending  before  the 
county  board  is  not  removable.  Gurnee 
▼.  Brunswick  (O.  C.  1876)  Fed.  Cas. 
No.  5,8T2;  Fuller  v.  Colfax  County  (C. 
C.  1882)   14  Fed.  177. 

40.  Jttrlsdiction  of  state  oourt<— 

A  federal  court  cannot  acquire  jurisdic- 
tion by  removal  proceedings  of  a  cause 
of  which  the  state  court  was  without 
jurisdiction.  And  the  jurisdiction  of 
the  federal  court  falls  when  the  juris- 
diction of  the  state  court  la  taken  away. 
Freeney  v.  First  Nat.  Bank  (C.  C. 
1882)  16  Fed.  433,  434;  Hummel  v. 
Moore  (C.  C.  1885)  25  Fed.  380;  Fidel- 
ity Trust  Co.  V.  GiU  Car  Co.  (C.  C. 
1885)  25  Fed.  737;  Zikos  v.  Oregon  11. 
&  Nav.  Co.  (C.  C.  1910)  179  Fed.  893; 
R.  J.  Darnell,  Inc.,  v.  Illinois  Cent.  R. 
Co.  (C.  C.  1911)  190  Fed.  656;  Pitts- 
burgh, C,  C.  &  St.  L.  Ry.  Co.  v.  Wood 
(Ind.  App.  1908)  84  N.  B.  1009. 

A  state  court  having  no  jurisdiction 
of  an  action  to  enforce  rights  given 
solely  by  the  interstate  commerce  law, 
a  federal  court  acquires  no  jurisdic- 
tion of  such  action  by  its  removal. 
Auracher  v.  Omaha  &  St.  L.  R.  Co.  (C. 
O.  1900)  102  Fed.  1;  Sheldon  v.  Wa- 
bash R.  Co.  (C.  C.  1900)  105  Fed. 
785. 

That  the  state  law  requires  the  ques- 
tions of  law  and  fact  involved  in  a  case 
to  be  brought  into  a  court  of  the  state 
by  appeal,  instead  of  by  summons  or 
other  process,  does  not  affect  the  ques- 
tion of  right  to  have  the  case  removed 
to  a  federal  court  City  of  Terre  Haute 
V.  Bvansville  &  T.  H.  R  Co.  (C.  C. 
1901)    106  Fed.  545. 

41.  Court  to  which  cause  may  be  re- 
moved.—The  district  where  the  suit  is 
pending,  means  the  district  within  the 
territorial  limits  of  which  the  suit  is 
pending  in  the  state  court.  Hyde  v. 
Victoria  Land  Co.  (C.  O.  1903)  125 
Fed.  970. 

The  district  to  which  a  suit  may  be 
removed  is  that  in  which  it  is  pending 
at  the  time  of  the  removal,  without  re- 
gard to  the  place  where  it  originated. 
Hess  V.  Reynolds  (1885)  113  U.  S.  73, 
5  Sup.  Ct.  377,  28  L.  Ed.  927;  Pa- 
vick  V.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(D.   C.  1914)   225  Fed.  395. 

The  court,  to  which  the  cause  is  re- 
movable is  that  for  the  district  within 
whose  territorial  limits  the  cause  is 
pending  in  the  state  court  Knowlton 
y.  Congress  &  Empire  Spring  Co.  (C. 
C.  1875)  Fed.  Cas.  No.  7,902.  And  it 
can  only  be  removed  to  that  District 
Court  for  the  district  in  which  it  is 
pending.  St  John  v.  Tain  tor  (D.  0. 
1915)  220  Fed.  467. 

Where   plaintiff   sued   a   corporation 


of  another  state  in  a  court  in  a  state 
in  which  neither  resided,  defendant 
could  not  remove  the  cause 'to  the  fed- 
eral court  of  the  district  of  the  state 
of  its  incorporation.  St  John  v.  United 
States  Fidelity  &  Guaranty  Co.  (D.  C. 
1914)  213  Fed.  685;  Eddy  v.  Chicago 
&  N.  W.  Ry.  Co.  (D.  C.  1915)  226  Fed. 
120.  But  see  Stewart  v.  Cybur  Lum- 
ber Co.  (D.  C.  1914)  211  Fed.  343; 
Mattison  v.  Boston  &  M.  R.  R.  (D.  C. 
1913)  205  Fed.  821,  and  Park  Square 
Automobile  Station  v.  American  Loco- 
motive Co.  (D.  C.  1915)  222  Fed.  979, 
holding  that,  where  a  suit  removable  on 
the  ground  of  diversity  of  citizenship  is 
brought  in  a  state  court  of  a  state 
where  neither  party  resides,  the  "prop- 
er district"  into  which  the  cause  is  re- 
movable is  not  the  district  in  which  the 
suit  is  brought,  but  the  district  in 
which  defendant  resides. 

Where  a  petition  is  presented  by  a 
citizen  of  another  state,  sued  in  a  state 
court  by  a  citizen  of  that  state,  for  re- 
moval of  the  case  to  the  United  States 
circuit  court,  the  state  court  may  order 
the  caiise  to  be  removed  to  either  of  the 
two  judicial  districts  within  that  state. 
Suydam  v.  Smith  (N.  Y.  1845)  1  Denio, 
263. 

The  federal  court  in  which  the  copy 
of  the  record  of  the  state  court  in  a 
removed  suit  must  be  filed  is  the  court 
held  at  the  place  in  which  the  suit  in 
the  state  court  was  brought,  or  the 
place'  of  holding  the  federal  court  most 
convenient  to  that  place.  Cobb  r. 
Globe  Mut  Life  Ins.  Co.  (0.  C.  1877) 
Fed.  Cas.  No.  2,921. 

Plaintiffs  request  that  a  cause  be  re- 
moved to  the  district  in  which  he  re- 
sided could  not  be  granted,  unless  a 
ground  of  convenience  were  shown. 
Norton  v.  Hayes  (N.  Y.  1847)  4  Denio, 
245. 

Where  the  cause  of  action  arose  in 
Ohio,  and  the  capias  was  served  on  de- 
fendant in  the  Northern  district  of  the 
state,  and  defendant  asked  to  have  the 
cause  removed  to  the  circuit  court  of 
that  district,  it  will  be  so  ordered, 
though  plaintiff  has  several  witnesses 
on  his  part,  residing  in  the  dty  of  New 
York.  Suydam  v.  Smith  (N.  Y.  1845) 
1  Denio,  263. 

42.  Change  of  boundary.— Where 

the  boundaries  of  a  federal  judicial  dis- 
trict were  established  by  act  of  Congress 
such  districts  could  not  be  affected  by 
subsequent  state  legislation  organizing 
new  counties,  and  changing  county  lines 
so  as  to  change  the  district  to  which 

I  suits  brought  in  the  state  courts  of  such 
counties  might  be  removed.  And,  where 
such  change  placed  one  of  the  counties 
in  two  federal  districts,  a  suit  originat- 
ing in  the  state  courts  of  such  county, 

*  and  removable  to  the  federal  courts, 
could  be  removed  to  either  federal  dis- 
trict, without  regard  to  the  district  in 
whidi  the  county  seat  of   the  county 
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was  located.    Hyde  v.  Victoria  Land  Co, 
(C.  C.  1903)  125  Fed.  970. 

(D)  Oriffifiai     jurisdiction    of     United 
States  court 

43.  Jurisdiction  of  United  States 
courts  In  general.— See  Const,  art  3,  § 
2,  and  notes,  and  ante,  §  991,  and  notes. 

44.  Decisions  prior  to  Act  of  1887 
which  first  restricted  the  right  of  re- 
moval to  cases  of  which  the  court  had 
original  Jurisdiction.— Bushnell  v.  Ken- 
nedy (1869)  9  WaU.  387,  390,  19  L.  Ed. 
736;  Gaines  v.  Fnentes  (1875)  92  U.  S. 
10,  23  L.  Ed.  524;  Ames  v.  State  (1884) 
111  U.  S.  449,  4  Sup.  Ct  437,  28  L.  Ed. 
482;  Smith  v.  Rlnes  (C.  C.  1836)  Fed. 
Cas.  No.  13,100;  Bliven  v.  New  Eng- 
land Screw  Co.  (C.  C.  1853)  Fed.  Cas. 
No.  1,550;  Barney  v.  Globe  Bank  (C. 
C.  1862)  Fed.  Cas.  No.  1,031;  Warner 
V.  Pennsylvania  B.  Co.  (C.  C.  1876) 
Fed.  Cas.  No.  17,186;  Texas  v.  Texas 
&  P.  R.  Co.  (C.  C.  1879)  Fed.  Cas.  No. 
13,848;  Eureka  Consol.  Min.  Co.  v. 
Richmond  ConsoL  Min.  Co.  (C.  C.  1880) 
2  Fed.  829,  6  Sawy.  471;  Karns  v.  At- 
lantic &  O.  R.  Co.  (C.  C.  1881)  10 
Fed.  309,  311:  State  of  Texas  v.  Lewis 
(C.  C.  1882)  12  Fed.  1, 14  Fed.  65;  Hob- 
by V.  AUison  (C.  C.  1882)  13  Fed.  401; 
Filer  V.  Levy  (C.  C.  1883)  17  Fed.  609; 
Erwin  v.  Walsh  (C.  C.  1886)  27  Fed. 
579,  581,  23  Blatchf.  535;  Board  of 
Com*rs  of  Roads  and  Revenues  for 
Floyd  County  v.  Hurd  (1873)  49  Ga. 
462,  15  Am.  Rep.  682;  New 'Orleans, 
M.  &  T.  Ry.  Co.  V.  Mississippi  (1880) 
2  Ky.  Law  Rep.  137;  Fuentes  v.  Gaines 
(1873)  25  La.  Ann.  85;  Succession  of 
Burnside  (1882)  34  La.  Ann.  728;  Jack- 
son V.  Gould  (1883)  74  Me.  564;  Den- 
niston  v.  Potts  (1848)  19  Miss.  (11 
Smedes  &  M.)  36;  Rogers  v.  Rogers 
(N.  Y.  1828)  1  Paige,  183;  State  v.  Da- 
vis (1879)  12  S.  C.  528;  Baltimore  & 
O.  R.  Co.  V.  Pittsburg,  W.  &  K,  R.  Co. 
(1881)  17  W.  Va.  812.  See,  also,  Peo- 
ple V.  Colorado  Cent.  R.  Co.  (C.  C. 
1890)  42  Fed.  638. 

45.  Assignees.— Claflin  v.  Com- 
monwealth Ins.  Co.  (1884)  110  U.  S. 
81,  3  Sup.  Ct  507,  28  L.  Ed.  76;  Dela- 
ware County  Com'rs  v.  Diebold  Safe  & 
Lock  Co.  (1890)  133  U.  S.  473,  10  Sup. 
Ct.  399,  33  L.  Ed.  674;  Waterbury  v. 
Laredo  (C.  C.  1879)  Fed.  Cas.  No. 
17,252;  Berger  v.  Douglas  County 
Com'rs  (C.  C.  1880)  5  Fed.  23;  Mos- 
grove  V.  Kountze  (C.  C.  1882)  14  Fed. 
315;  Hardin  v.  Olson  (C.  C.  1882)  14 
Fed.  705;  Levy  v.  Laclede  Bank  (C.  C. 
1883)  18  Fed.  193;  Rosenblatt  v.  Reli- 
ance Lumber  Co.  (C.  C.  1883)  18  Fed. 
705;  Ferry  v.  Town  of  Merrimack  (C. 
C.  1883)  18  Fed.  657;  Same  v.  Town  of 
Westfield  (1883)  19  Fed.  155;  BeU  v. 
Noonan  (C.  C.  1884)  19  Fed.  225;  Glenn 
V.  Walker  (C.  C.  1886)  27  Fed.  577; 
Ay  res  v.  Western  R.  Corp.  (N.  Y.  1865) 
48  Barb.  132;  Leutz  v.  Butterfield  (N. 
Y.  1877)  52  How.  Prac.  376;  Leutw  v. 
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Same  (N.  Y.  1877)  1  Abb.  N.  C.  367; 
Colcord  V.  WaU  (Pa.  1841)  2  MUes,  459. 

46.  Restriction  on  removal  In  generaL 

—A  cause,  to  be  removable,  as  involv- 
ing either  a  federal  question  or  a  con- 
troversy between  citizens  of  different 
states,  must  be  such  as  might  have  been 
originally  brought  in  the  federal  court. 
Mexican  Nat.  R.  Co.  v.  Davidson  (1895) 
157  U.  S.  201,  15  Sup.  Ct  563,  39  L. 
Ed.  672;  Arkansas  v.  Kansas-  &  T. 
Coal  Co.  (1901)  22  Sup.  Ct.  47,  48. 183 
U.  S.  185,  46  L.  Ed.  144;  Cochran  v. 
Montgomery  County  (1905)  26  Sup.  Ct 
58,  61,  199  U.  S.  260.  50  L.  Ed.  182,  4 
Ann.  Cas.  451;  MadiSonville  Traction 
Co.  v.  St.  Bernard  Min.  Co.  (1906)  25 
Sup.  Ct  25a,  253,  196  U.  S.  239,  49 
L.  Ed.  402;  In  re  Dunn  (1909)  29 
Sup.  Ct.  299,  301,  212  U.  S.  374,  63 
L.  Ed.  558;  Pollitz  v.  Wabash  R  Co. 
(1910)  176  Fed.  3.33,  100  C.  C.  A.  1; 
Western  Union  Telegraph  Co.  of  Illi- 
nois V.  Southeast  &  St  L.  Ry.  Co. 
(1913)  208  Fed.  266,  125  C.  C.  A.  466; 
Turk  V.  Illinois  Cent  R.  Co.  (1914) 
218  Fed.  315,  134  C.  C.  A.  Ill;  Yuba 
County  V.  Pioneer  Gold  Min.  Co.  (C.  C. 
1887)  32  Fed.  183;  In  re  CiUey  (C.  C. 
1893)  58  Fed.  977;  Plant  v.  Harrison 
(C.  C.  1900)  101  Fed.  307;  Terre 
Haute  V.  Evansville  &  T.  R.  Co.  (C.  C. 
1901)  106  Fed.  545;  West  Virginia 
V.  King  (C.  C.  1901)  112  Fed.  369; 
Hyde  v.  Victoria  Land  Co.  (C.  C.  1903) 
125  Fed.  970;  Blunt  v.  Southern  Ry. 
Co.  (C.  C.  1907)  155  Fed.  499;  Ma- 
hopoulus  V.  Chicago,  R.  I.  &  P.  Ry.  Co. 
(C.  C.  1909)  167  Fed.  165;  Carp  v. 
Queen  Ins.  Co.  (C.  C.  1909)  168  Fed. 
782;  Canary  Oil  Co.  v.  Standard  As*- 
phalt  &  Rubber  Co.  (C.  C.  1909)  182 
Fed.  663;  Anderson  v.  Sharp  (0.  C. 
1911)  189  Fed.  247;  The  DaUes  & 
Rocldand  Ferry  Co.  v.  Hendryx  (O.  C. 
1911)  189  Fed.  266;  Kentucky  Coal 
Lands  Co.  v.  Mineral  Development  Co. 
(C.  C.  1911)  191  Fftd.  899;  Younts 
V.  Southwestern  Telegraph  &  Tele- 
phone Co.  (C.  C.  1911)  192  Fed.  200; 
Hall  V.  Great  Northern  Ry.  Co.  (D. 
C.  1912)  197  Fed.  488;  Waterman  v. 
Chesapeake  &  O.  Ry.  Co.  (D.  C.  1912) 
199  Fed.  667;  H.  G.  Baker  &  Bro.  v. 
Pinkham  (D.  C.  1914)  211  Fed.  728; 
Lemon's  Adm'r  v.  Louisville  &  N.  R. 
Co.  (Ky.  1010)  125  S.  W.  701;  Fearon 
Lumber  &  Veneer  Co.  v.  Lawson 
(1915)  178  S.  W.  1121,  166  Ky.  123; 
State  ex  rel.  Cumberland  Telephone 
&  Telegraph  Co.  v.  Texas  &  P.  Ry.  Co. 
(1900)  28  South.  284,  52  La.  Ann. 
1850;  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Smith  (Tex.  Civ.  App.  1913) 
164  S.  W.  885;  Beery  v.  Irick  (Va. 
1872)  22  Grat.  484,  12  Am.  Rep.  639. 
The  restriction  of  the  right  of  re- 
moval to  cases*  over  which  the  federal 
court  had  original  jurisdiction  applies 
also  to  removal  on  the  ground  of  local 
prejudice.  Ex  parte  Pennsylvania  (3o. 
(1890)  11  Sup.  Ct  141.  142,  137  U. 
S.  451,  456,  34  U  Ed.  738,  741;   Coch- 
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ran  v.  Montgomery  County  (1905)  26 
Sup.  Ct.  58,  60,  109  U.  S.  260,  50  L. 
Ed.  182,  4  Ann.  Gas.  451,  reversing 
judgment  (1904)  128  Fed.  1019,  62  G. 
C.  A.  680. 

The  right  to  remove  exists  when  the 
federal  courts  are  given  original  con- 
current, though  not  exclusive,  jurisdic- 
tion of  the  subject  of  the  action.  Nich- 
ols T.  Chesapeake  &  O.  Ry.  Go.  (1907) 
105  S.  W.  481,  32  Ky.  Law  Rep.  270. 

Though  an  action  could  not  originally 
have  been  instituted  in  the  federal 
courts',  controversies  therein  might 
thereafter  arise  between  parties  there- 
to which  would  present  grounds  for  re- 
moval. State  of  West  Virginia  v.  King 
(C.   C.  1901)   112  Fed.  369. 

An  action  by  a  trustee  in  bankruptcy 
to  recover  the  amount  of  an  alleged 
preference  is  not  one  arising  solely  by 
virtue' of  a  state  statute,  and  of  which 
a  court  of  equity  would  not  otherwise 
have  jurisdiction,  but  is  properly  main- 
tainable in  equity  in  a  state  or  federal 
court,  and  therefore  may  be  removed 
into  the  federal  court.  Corbitt  v.  Pres- 
ident, etc.,  of  Farmers'  Bank  of  Dela- 
ware  (C.  G.  1902)  113  Fed.  417. 

Where  a  state  court  in  which  an  ac- 
tion is  pending  has  original  jurisdiction 
of  the  subject-mtCtter  of  the  action,  and 
the  federal  court  does  not  have  such 
jurisdiction,  it  is  for  the  state  court  to 
determine  the  question  of  removal  to 
the  federal  court  Chesapeake  &  O. 
Ry.  Co.  V.  Banks*  Adm'r  (1911)  137 
S.  W.  1066,  144  Ky.  137. 

This  section  does  not  require,  as  a 
condition  of  the  removal  of  a  case  to 
the  federal  court,  that  in  matters  of 
procedure  the  case  be  one  that  could 
have  originally  been  commenced  in  such 
court.  Vermilya  v.  Brown  (C.  0. 
1894)  65  Fed.  149;  WUson  v.  Smith  (C. 
C.  1895)  66  Fed.  81;  In  re  Stuteman 
County,  N.  D.  (C.  G.  1898)  88  Fed. 
337;  Union  Terminal  Ry.  Go.  v.  Chica- 
go, B.  &  Q.  R.  Co.  (C.  G.  1902)  119 
Fed.  209,  214. 

That  a  statutory  proceeding  is  re- 
quired by  the  state  statute  to  be 
brought  in  a  particular  court,  and 
could  not  have  been  originally  brought 
in  a  federal  court,  does  not  affect  the 
right  of  the  defendant  to  remove  it  to 
that  court,  where  it  is  in  the  nature  of 
a  civil  action  at  .law,  made  removable 
by  the  federal  statute.  Kirby  v.  Chica- 
go  &  N.  W.  R.  Go.  (G.  C.  1900)  106 
Fed.  551. 

Where  a  suit  possesses  all  the  neces- 
sary requisites  to  give  the  federal  court 
jurisdiction  at  the  time  the  applica- 
tion for  removal  is  made,  the  fact  that 
by  reason  of  a  statutory  mode  of  proce- 
dure the  action  must  be  begun  in  the 
state  court  does  not  preclude  the  de- 
fendant from  removing  it.  Myers  v. 
Chicago  ft  N.  W.  Ry.  Go.  (1902)  91  N. 
W.  1076,  118  Iowa,  312. 

In  order  to  deprive  a  defendant  of  its 
right  to  remove  a  bill  in  equity  the  com- 
plainant must  show  that  he  has  no  rem- 


edy in  equity  in  the  federal  court,  that 
he  has  a  remedy  in  equity  in  the  state 
court,  and  that  the  existence  of  his 
remedy  in  the  state  court  is  based  on 
a  state  statute,  and  not  on  a  view  of 
the  ordinary  jurisdiction  of  a  court  of 
equity  different  from  that  entertained 
by  the  federal  court.  Peters  v.  Equi- 
table Life  Assur.  Soc.  of  the  United 
States  (C.  G.  1906)  149  Fed.  290.  The 
fact  that  the  claim  of  a  defendant  who 
removes  a  suit  in  equity  from  a  state 
court  is  a  legal  as  distinguished  from 
an  equitable  claim,  and  not  triable  in 
the  equity  suit,  has  no  bearing  on  the 
right  of  removal,  where,  considered  as 
a  legal  claim,  it  is  still  a  proper  matter 
of  controversy  in  the  suit.  Ketchum  v. 
Black  River  Lumber  Go.  (G.  C.  1880)  4 
Fed.   139. 

A  suit  against  a  nonresident  claimant 
of  land  within  the  state  to  remove  a 
cloud  from  complainants'  title  to  such 
land  under  a  state  statute  authorizing 
such  suit,  though  complainant  is  not  in 
possession  of  the  land,  is  within  the 
original  jurisdiction  of  the  federal  court 
and  removable.  Southern  Pine  Go.  v. 
Hall  (1900)  105  Fed.  88,  44  C.  C.  A. 
363;  Day  v.  Oatis  (1904)  37  So.  559, 
85  Miss.  128. 

A  complaint  in  a  suit  in  form  of  tres- 
pass to  try  title,  alleging  that  plain- 
tiff was  possessed  of  land  by  fee-simple 
equitable  title,  and  that  he  was  dispos- 
sessed by  defendant,  a  trespasser,  states 
a  cause  of  action  not  maintainable  in 
the  federal  court  at  law  because  of  the 
equitable  title,  and  not  maintainable 
there  at  equity,  because  not  seeking  eq- 
uitable relief,  and  therefore  the  cause 
was  not  removable.  Anderson  v.  Sharp 
(G.  C.  1911)  189  Fed.  247. 

A  partnership  composed  entirely  of 
citizens  of  the  state  in  which  suit  is 
brought  cannot  by  suing  as  a  partner- 
ship under  the  state  statute  prevent  a 
nonresident  defendant  from  removing 
the  cause  to  the  proper  federal  court 
H.  Jj.  Bruett  &  Go.  v.  F.  C.  Austin 
Drainage  Excavator  Co.  (C.  G.  1909) 
174  Fed.  668.  CONTRA,  HalloweU  v. 
McLaughlin  Bros.  (Iowa  1909)  121  N. 
W.  1039. 

An  action  against  a  firm  by  its  part- 
nership name,  brought  under  a  state 
statute,  cannot  be  removed  into  such 
court  on  the  ground  of  diverse  citizen- 
ship, for  the  reason  that  the  citizenship 
essential  to  give  the  court  jurisdiction 
cannot  be  predicated  of  a  partnersliip 
as  such;  and  it  is  immaterial  that  the 
petition  for  removal  shows  the  citi- 
zenship of  the  partners,  where  they 
are  not,  as  individuals,  parties  to  the 
suit  Ralya  Market  Co.  v.  Armour  & 
Go.  (O.  G.  1900)  102  Fed.  530. 

47.  Jurlsdiotlon  over  particular  pro- 
eoodlngs^— A  federal  court  of  equity  is 
without  jurisdiction  to  entertain  a  suit 
under  a  state  statute  by  a  contract 
creditor  to  obtain  an  attachment  and 
to  set  aside  as  in  fraud  of  creditors  a 
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conveyance  by  his  debtor;  and  such  a 
suit  is  not  removable  into  a  circuit 
court  from  a  state  court.  First  Nat 
Bank  v.  Prager  (1899)  91  Fed.  689. 
34  C.  C.  A.  51.  But  a  suit  to  enforce 
a.  lien  previously  acquired  by  legal  pro- 
ceedings is  within  the  jurisdiction  of  a 
federal  court  of  equity,  and  removable. 
Craddock  v.  Fulton  (C.  C.  1905)  140 
Fed.  426. 

A  federal  court  is  without  jurisdiction 
of  proceedings  for  the  administration 
of  the  estate  of  a  deceased  person,  ei- 
ther original  or  by  removal.  Clark  v. 
Ouy  (C.  C.  1902)  114  Fed.  783.  Like- 
wise of  a  controversy  under  state  stat- 
utes to  contest  the  validity  of  a  will 
by  an  original  bill  for  that  purpose. 
Reed  v.  Reed  (C.  C.  1887)  31  Fed.  49. 

Since  the  federal  court  does  not  have 
power  to  issue  a  writ  of  mandamus  as 
an  original  proceeding,  an  original  pro- 
ceeding in  the  state  Supreme  Court 
for  mandamus,  though  arising  under  the 
laws  of  the  United  States,  is  not  re- 
movable. State  V.  White  River  Val- 
ley Ry.  Co.  (S.  D.  1911)  129  N.  W. 
1034;  State  of  Ohio  v.  Columbus  &  X. 
R.  Co.  (C.  C.  1891)  48  Fed.  626. 

A  suit  brought  by  the  state  railroad 
commissioners  to  compel  a  railway  com- 
pany to  obey  the  regulations  of  the 
commissioners  cannot  be  removed  to 
the  federal  courts,  even  though  the  par- 
ties are  citizens  of  different  states,  and 
the  answer  raises  a  federal  question, 
since  such  a  suit,  being  in  effect  an  at- 
tempt by  the  state  to  execute  its  laws, 
could  not  have  been  originally  brought 
in  a  federal  court  Dey  v.  Chicago,  M. 
&  St  P.  Ry.  Co.  (C.  C.  1891)  45  Fed. 
82. 

In  mandamus  brought  upon  the  rela- 
tion of  a  city  to  compel  certain  rail- 
roads to  lower  the  grade  of  a  street 
crossing,  the  state  is  the  real  party  in 
interest,  and  for  this  reason  the  cir- 
cuit court  would  have  no  jurisdiction 
of  the  case  on  removal.  State  of  Ohio 
V.  Columbus  &  Xenia  R.  Co.  (C.  C. 
1891)  48  Fed.  626. 

An  information  by  a  state  in  its  own 
courts  to  enjoin  a  federal  receiver  from 
tearing  up  railroad  tracks  under  or- 
ders of  the  court  which  appointed  him, 
on  the  ground  that  it  is  an  interfer- 
ence with  one  of  its  public  highways,  is 
removable,  though  the  state  is  pro- 
ceeding in  the  case  in  its  sovereign  and 
political  capacity,  and  therefore  can- 
not be  compelled  to  submit  itself  to  an 
alien  jurisdiction,  where  the  federal 
court  otherwise  has  jurisdiction  of  the 
cause.  State  v.  Frost  (1902)  89  N.  W. 
915, 113  Wis.  623. 

A  petition  filed  by  a  railroad  com- 
pany with  the  state  railroad  commis- 
eioners,  for  the  mere  purpose  of  obtain- 
ing their  consent  to  the  taking  of  cer- 
tain land  by  condemnation  proceedings, 
is  not  removable.  New  York,  N.  H.  & 
H.  R.  Co.  V.  Cockcroft  (C.  O.  1891)  46 
Fed.  881. 
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An  action  by  a  state  to  enforce  col- 
lection of  a  tax  imposed  by  a  state 
statute  is  not  removable.  Common- 
wealth of  Kentucky  v.  Chicago,  I.  &  L. 
Ry.  Co.  (C.  C.  1903)  123  Fed.  457. 
Nor  is  a  proceeding  commenced  in  the 
county  court  to  cause  the  assessment 
for  taxation  of  omitted  property.  Chi- 
cago, St  L.  &  N.  O.  Ry.  Co.  v.  Com- 
monwealth (1903)  72  S.  W.  1119,  24 
Ky.  Law  Rep.  2124,  115  Ky.  278. 

A  suit  to  restrain  a  sale  of  chattels 
levied  on  under  execution  from  a  state 
court  cannot  be  removed  from  a  state 
to  a  federal  court,  though  the  contro- 
versy be  one  arising  under  the  laws  of 
the  United  States.  Kelly,  Maus  &  Co. 
V.  Sioux  Nat  Bank  (C.  C.  1897)  81 
Fed.  3. 

Where  a  citizen  of  Pennsylvania  was 
appointed  receiver  of  a  corporation  by 
the  United  States  Circuit  Court  sit- 
ting in  Massachusetts,  he  was  author- 
ized to  bring  suit  in  the  federal  courts 
against  a  citizen  of  New  York  in  the 
district  of  his  residence;  and  hence, 
such  receiver  having  brought  the  suit  in 
the  Massachusetts  state  courts,  the  de- 
fendant could  remove  it  Pepper  v. 
Rogers  (C.  C.  1904)  128  Fed.  987. 

A  federal  court  has  jurisdiction  of  a 
Bvdt  to  remove  a  cloud  from  the  title 
to  land  lying  within  the  district  where 
the  suit  is  brought,  so,  where  neither  of 
the  parties  to  a  suit  for  such  relief 
were  residents  of  the  state  in  the  courts 
of  which  the  suit  was  brought  it  was 
removable.  Gillespie  v.  Pocahontas 
Coal  &  Coke  Co.  (C.  C.  1907)  162  Fed. 
742,  judgment  reversed  (C.  C.  A.  1908) 
163  Fed.  992. 

A  stockholders*  suit  against  a  foreign 
mining  company  whose  property  is  sit- 
uated within  the  state  and  federal  dis- 
trict to  set  aside  an  alleged  invalid  elec- 
tion of  directors  and  have  a  receiver 
appointed  for  the  property  is  remova- 
ble as  a  local  action  to  enforce  a  daim 
to  its  property  situated  within  the  dis- 
trict of  which  the  federal  court  has  ju- 
risdiction under  Judicial  Code,  §  57, 
post,  §  1039.  Consolidated  Interstate 
Callahan  Mining  Co.  v.  Callahan  Min- 
ing Co.  (D.  O.  1915)  228  Fed.  528. 

48.  Jurisdiction  dependent  on  citi- 
zenship or  residence  of  parties  — 
Citizenship  or  residence  of  defendant. 

— ^The  requirement  that  suits  in  federal 
courts  shall  be  brought  in  the  district 
where  defendant  lives  does  not  prevent 
removal  by  a  nonresident  defendant  of 
a  suit  brought  in  the  state  of  plain- 
tiff's residence.  Baltimore  &  O.  R.  Co. 
V.  Meyers  (1894)  62  Fed.  367,  10  C.  0. 
A.  485,  18  U.  S.  App.  569;  Fales  v.  Chi- 
cago, M.  &  St  P.  R.  Co.  (C.  C.  1887) 
32  Fed.  673;  Gavin  v.  Vance  (C.  C 
1887)  33  Fed.  84;  Pitkin  County  Min. 
Co.  V.  Markell  (C.  C.  1887)  33  Fed.  386; 
Loomis  V.  New  York  &  C.  Gas  Coal  (jO. 
(C.  C.  1888)  33  Fed.  353;  Tiffany  v. 
Wilce  (C.  C.  1888)  34  Fed.  230;  Wil- 
Bon  T.  Western  Union  TeL  Co.  (G.  C 
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1888)  34  Fed.  661;  Cooley  v.  McArthur 
(C.  C.  1888)  36  Fed.  372;  Swayne  v. 
Bolyston  Ins.  Co.  (C.  C.  1888)  35  Fed. 
1;  Crocker  Nat  Bank  v.  Pagenstecher 
(C.  C.  1890)  44  Fed.  705;  Richmond  v. 
Brookings  (C.  C.  1891)  48  Fed.  241; 
Short  V.  Chicago,  M.  &  St.  P.  R.  Co. 
(C.  C.  1888)  34  Fed.  225,  foUowing 
Fales  V.  Chicago,  M.  &  St.  P.  R.  Co.  (C. 
C.  1887)  32  Fed.  673,  and  overruling 
Yuba  County  v.  Pioneer  Gold  Min.  Co. 
(C.  C.  1887)  32  Fed.  183.  CONTRA, 
Yaba  County  v.  Pioneer  Gold  Min.  Co. 
(C.   C.  1887)   32  Fed.  183. 

The  right  to  be  sued  in  such  district 
is  one  which  defendant  may  waive,  and 
does  waive  by  the  removal.  Whit  worth 
V.  imnols  Cent  R.  Co.  (C.  C.  1901)  107 
Fed.  557;  Woodcock  v.  Baltimore  &  O. 
R.  Co.  (C.  C.  1901)  107  Fed.  767;  Madi- 
sonville  Traction  Co.  v.  St.  Bernard 
Min.  Co.  (C.  C.  1904)  130  Fed.  789; 
Morris  v.  Clark  Const.  Co.  (C.  C.  a905) 
140  Fed.  756;  H.  G.  Baker  &  Bro.  v. 
Pinkham  (D.  C.  1914)  211  Fed.  728. 

That  the  court  has  not  original  juris- 
diction of  a  suit  against  a  resident  and 
nonresident  defendants  where  the  con- 
troversy is  not  separable  does  not  affect 
its  jurisdiction  on  removal  by  the  non- 
resident on  the  ground  of  local  preju- 
dice. Whelan  v.  New  York,  L.  E.  &  W. 
R.  Co.  (C.  C.  1888)  35  Fed.  849,  1  L. 
R,  A.  65. 

49.  —  Citizenship  or  residence  of 
plaintiff.— A  suit  against  an  alien  is 
maintainable  wherever  service  can  be 
made,  and  removable  to  the  district  in 
which  it  is  pending  in  a  state  court, 
though  plaintiff  is  a  nonresident  of  that 
state.  Bradshaw  v.  Bowden  (D.  C. 
1914)  226  Fed.  323.  But  an  action  in 
a  state  court  for  malicious  prosecution 
against  several  corporations,  some  of 
which  were  aliens  and  all  of  which  were 
nonresidents  of  the  state,  could  not 
originally  have  been  brought  against  the 
defendants,  which  were  citizens  of  other 
states,  without  their  consent,  in  a  fed- 
eral court  in  that  state,  and  hence  was 
not  removable  to  that  court.  Carp  v. 
Queen  Ins.  Co.  (C.  C.  1909)  168  Fed. 
782.  But  see  H.  G.  Baker  &  Bro.  y. 
Pinkham  (D.  C.  1914)  211  Fed.  728, 
holding  that,  where  suit  was  brought  in 
a  South  Carolina  court  by  residents  of 
New  York  against  two  defendants  who 
were  aliens  and  a  third  who  was  a  citi- 
zen and  resident  of  another  state,  it 
was  within  the  jurisdiction  of  the  fed- 
eral courts  and  removable. 

An  action  by  a  nonresident,  against  a 
nonresident  and  a  resident,  in  the  state 
court,  could  not  have  originated  in  the 
federal  court,  and  was  not  removable. 
McNeal  Pipe  &  Foundry  Co.  v.  How- 
land  (1888)  99  N.  C.  202,  5  S.  E.  745,  6 
Am.  St  Rep.  613. 

Plaintiff  can  sue  defendant  in  the  fed- 
eral district  of  his  own  residence,  as 
well  as  in  that  of  which  defendant  is  an 
inhabitant,  when  the  federal  jurisdic- 
tion depends  only  on  the  fact  of  a  di- 


verse citizenship  of  the  parties;  and 
therefore  such  a  suit  is  removable  by 
defendant,  if  brought  in  a  state  court  of 
plaintiff's  own  state.  Gavin  v.  Vance 
(C.  C.  1887)  33  Fed.  84. 

A  suit  which,  by  reason  of  the  non- 
residence  of  both  parties,  could  not  have 
been  brought  in  the  federal  court  in 
the  first  instance,  cannot  be  removed 
where  the  plaintiff  resists  such  removal. 
Ex  parte  Wisner  (1906)  27  S.  Ct.  150, 
203  U.  S.  449,  51  L.  Ed.  264;  Yellow 
Aster  Min.  &  Mill  Co.  v.  Crane  Co. 
(1907)  150  Fed.  580,  80  C.  C.  A.  566; 
Southern  Pac.  Co.  v.  Burch  (1907)  152 
Fed.  168,  82  C.  C.  A.  34;  Foulk  v.  Gray 
(C.  C.  1903)  120  Fed.  156;  Gebbie  & 
Co.  V.  Review  of  Reviews  Co.  (C.  C. 
1905)  134  Fed.  150;  Goldberg,  Bo  wen 
&  Co.  V.  German  Ins.  Co.  of  Freeport, 
IlL  (C.  C.  1907)  152  Fed.  831;  Baxter, 
Straw  &  Storrs  Const  Co.  v.  Hammond 
Mfg.  Co.  (C.  C.  1907)  154  Fed.  992; 
Gillespie  v.  Pocahontas  Coal  &  Coke 
Co.  (C.  C.  1907)  162  Fed.  742  Oudg- 
ment  reversed  [C.  C.  A.  1908]  163  Fed. 
992) ;  Hill  v.  Woodland  Amusement  Co. 
(C.  C.  1908)  158  Fed,  530;  Wallenburg 
V.  Missouri  Pac.  Ry.  Co.  (C.  C.  1908) 
159  Fed.  217;  Moyer  v.  Chicago,  M.  & 
St  P.  Ry.  Co.  (C.  C.  1909)  168  Fed. 
105;  Clark  v.  Southern  Pac.  Co.  (C.  C. 

1909)  175  Fed.  122;  Shawnee  Nat 
Bank  v.  Missouri,  K.  &  T.  Ry.  Co.  (C. 
C.  1909)  175  Fed.  456;  Gructter  v. 
Cumberland  Telephone  &  Telegraph 
Co.  (C.  C.  1909)  181  Fed.  248;  Hub- 
bard V.  Chicago,  M.  &  St  P.  Ry. 
Co.  (C.  C.  1910)  176  Fed.  994;  Murdock 
V.  Martin  (C.  C.  1910)  178  Fed.  307; 
Bottoms  V.  St  Louis  &  S.  F.  R.  Co. 
(C.  C.  1910)  179  Fed.  318;  Odhner  v. 
Northern  Pac.  Ry.  Co.  (C.  C.  1910) 
188  Fed.  507;  Sherman  v.  Southern 
Pac.  Co.  (C.  C.  1910)  192  Fed.  711; 
H.  J.  Decker,  Jr.,  &  Co.  v.  Southern 
Ry.  Co.  (C.  C.  1911)  189  Fed.  224;  J. 
S.  Appel  Suit  &  Cloak  Co.  v.  Baggott 
(D.  C.  1904)  132  Fed.  1005;  Turk  v. 
IlUnois  Cent  R.  Co.  (D.  C.  1912)  193 
Fed.  252;  Puget  Sound  Sheet  Metal 
Works  V.  Great  Northern  R.  Co.  (D.  C. 
1912)  195  Fed.  350;  Waterman  v.  Ches- 
apeake &  O.  Ry.  Co.  (D.  C.  1912)  199 
Fed.  667;  Western  Union  Telegraph 
Co.  V.  Louisville  &  N.  R.  Co.  (D.  C. 
1912)  201  Fed.  932;  Stewart  v.  Cybur 
Lumber  Co.  (D.  C.  1914)  211  Fed.  343; 
Mutual  Life  Ins.  Co.  of  New  York  y. 
Painter  (D.  C.  1915)  220  Fed.  998; 
Southern  Ry.  Co.  v.  Ansley  (Ga.  Appw 

1910)  68  S.  B.  1086;  Weed  Sewing 
Mach.  Co.  ▼.  Smith  (1873)  71  lU.  204; 
Wills  V.  Home  Ins.  Co.  (1870)  28  Iowa, 
545,  4  Am.  Rep.  180;  Beebe  v.  Arm- 
strong (La.  1822)  11  Mart  (O.  S.)  440; 
Liverpool,  L.  &  G.  Ins.  Co.  v.  McGuire 
(1876)  52  Miss.  227;  Hartford  Fire 
Ins.  Co.  v.  Green  (1876)  52  Miss.  332; 
Caples  V.  Central  Pac.  R.  Co.  (1871) 
6  Nev.  265;  Smith  v.  Butler  (N.  Y.  1864) 
88  How.  Prac.  192;  Amory  v.  Amory 
(1874)  36  N.  Y.  Super.  Ct  (4  Jones  & 
S.)  620;  Lawson  v.  Richmond  &  D.  R. 
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Co.  (1893)  112  N.  C.  890,  17  S.  B.  169; 
St.  Louis  &  S.  F.  R.  Co.  V.  Kiser  (Tex. 
Civ.  App.  1911)  136  S.  W.  852;  St 
Louis  &  S.  F.  R.  Co.  v.  Casselberry 
(Tex.  Civ.  App.  1911)  139  S.  W.  1161; 
St.  Louis  &  S.  F.  R.  Co.  v.  Matlock 
(Tex.  Civ.  App.  1911)  141  S.  W.  1067; 
Gist  V.  Johnson  Carey  Co.  (Wis.  1915) 
161  N.  W.  382. 

But  see  the  following  cases,  which 
hold  generally  that  a  suit  is  removable 
though  neither  party  resides  in  the 
state  in  which  it  is  brought:  Cow  ell  v. 
City  Water  Supply  Co.  (C.  C.  1899)  96 
Fed.  769,  reversed  (1903)  121  Fed. 
53,  57  C.  C.  A.  393. 

Although  a  plaintiff  cannot  invoke  the 
exercise  of  the  jurisdiction  of  a  federal 
court  in  a  district  of  which  neither  he 
nor  defendant  is  an  inhabitant,  where  he 
sues  in  such  district  in  a  state  court, 
the  defendant  may  invoke  the  exercise 
of  such  jurisdiction  by  removal,  if  the 
requisite  grounds  of  removal  exist. 
Manufacturers'  Commercial  Co.  v. 
Brown  Alaska  Co.  (D.  C.  1906)  148 
Fed.  308. 

Where  neither  party  resides  in  the 
state  where  suit  is  brought,  but  they 
are  citizens  of  different  states,  and  the 
sum  in  dispute  exceeds  $2,000,  defend- 
ant may  Jiave  the  suit  removed  to  the 
circuit  court  of  the  United  States  in  a 
district  where  neither  party  resides, 
UDder  Act  March  3,  1887  (24  Stat 
552)  §§  1,  2,  as  amended  by  Act  Aug. 
13,  1888  (25  Stat  433),  notwithstand- 
ing the  provision  of  section  1  thaf  such 
suit  shall  be  brought  only  in  the  dis- 
trict of  the  residence  of  either  plain- 
tiff or  defendant,  since  such  provision 
is  solely  for  the  benefit  of  defendant, 
who  may  waive  it  Koshland  v.  Na- 
tional I^re  Ins.  Co.  (1897)  49  P.  845, 
31  Or.  205;  Id.  (1897)  49  P.  850,  31 
Or.  597. 

Though  by  the  terms  of  Act  March 
3,  1887,  §  2,  24  Stat  552,  c.  373,  as 
corrected  by  Act  Aug.  13,  1888,  25 
Stat  433,  c  866,  jurisdiction  of  the 
Circuit  Court  of  the  United  States  on 
an  application  for  removal  by  defend- 
ant of  a  cause  from  a  state  court  is 
limited  to  such  cases  as  might  have 
been  brought  in  the  CHrcuit  Court,  a 
cause  may  be  removed  though  neither 
party  lives  in  the  district,  as  the  pro- 
vision giving  jurisdiction  to  the  Cir- 
cuit Court  only  in  the  district  where 
one  of  the  parties  resides  may  be  waiv- 
ed by  defendant  Duff  v.  Hildreth 
(1903)  67  N.  B.  356,  183  Mass,  440. 

Under  the  judiciary  act  of  March  8, 
1887,  c.  373,  24  Stat  652,  as  corrected 
by  Act  Aug.  13,  1888,  c.  866,  §  2,  26 
Stat  483,  a  cause  is  removable  by  a 
defendant  who  is  a  nonresident  of  the 
state,  on  the  ground  of  diversity  of 
citizenship,  although  neither  party  is 
an  inhabitant  of  the  district  Rome 
Petroleum  &  Iron  Co.  v.  Hughes  Spe- 
dalty  Well  Drilling  Oo.  (O.  C.  1904) 
130  Fed.  585. 

If  a  case  in  a  state  court  might  have 
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been  brought  originally  in  a  federal 
court,  it  may  be  removed  to  the  federal 
court  of  the  district  wherein  it  is  pend- 
ing, when  the  facts  bring  it  within  Act 
1887-88,  f  2,  though  neither  party  re- 
side in  such  district  Duncan  v.  As- 
sociated Press  (O.  C.  1897)  81  Fed. 
417;  Long  v.  Long  (C.  C.  1896)  73 
Fed.  369. 

Under  Judicial  Code,  {{  28,  29,  51 
(Act  March  3,  1911,  c  231.  36  Stat 
1094,,  1095,  1101,  New  Jersey  corpora- 
tion sued  in  Massachusetts  state  court 
on  a  cause  arising  under  the  Trade- 
Mark  Laws  held  entitled  to  remove  the 
cause  to  the  District  Court  of  the 
United  States  for  the  District  of  Mas- 
sachusetts. Rubber  &  Celluloid  Har- 
ness Trimming  Co.  v.  John  L.  Whit- 
ing-J.  J.  Adams  Co.  (D.  C.  1913)  210 
Fed.  393. 

Under  Act  March  3,  1887,  c.  873,  { 
1,  24  Stat.  552,  as  amended  by  Act 
Aug.  13,  1888,  c.  866,  25  Stat  433,  the 
fact  that  both  plaintiff  and  defendant 
are  nonresidents  of  the  federal  district 
does  not  preclude  a  removal  from  the 
state  court  by  defendant  when  property 
belonging  to  him  has  been  attached 
within  such  district  American  Finance 
Co.  V.  Bostwick  (1890)  151  Mass.  19, 

23  N.  B.  656. 

Where  in  a  real  action  the  state 
court  has  jurisdiction  of  the  subject- 
matter  and  of  the  parties,  by  reason  of 
defendant's  general  appearance,  the 
cause  may  be  removed  to  the  circuit 
court  of  the  United  States,  under  the 
removal  act  of  March  3, 1 1887,  c  373, 

24  Stat.  552,  on  the  ground  of  the  di- 
verse citizenship  of  the  parties,  though 
neither  resided  in  the  district  and  the 
circuit  court  would  have  had  no  juris- 
diction of  an  original  suit  between  the 
parties.  Craven  v.  Turner  (1890)  82 
Me.  383,  19  Atl.  864. 

If  a  case  in  a  state  court  ^ight  have 
been  brought  originally  in  a  federal 
court,  it  may  be  removed  to  the  federal 
court  of  the  district  wherein  it  is  pend- 
ing, when  the  facts  bring  it  within  Act 
1887-88,  §  2,  though  neither  party  re- 
side in  such  district.  Long  v.  Long  (0. 
C.  1895)  73  Fed.  369. 

A  suit  commenced  in  a  state  court 
by  a  British  subject,  against  a  nonresi- 
dent corporation,  to  recover  $20,000 
for  personal  injuries,  is  removable  to 
the  circuit  court  on  the  application  of 
defendant  Stalker  v.  Pullman's  Palace 
Oar  Co.  (C.  0.  1895)  81  Fed.  989. 

Under  the  judiciary  act  of  1887,  as 
corrected  by  Act  Aug.  13,  1888,  c  866, 

25  Stat  433,  a  suit  brought  by  alien 
plaintiffs  against  corporation  defend- 
ants not  chartered  by  the  state  in 
which  suit  is  brought  may  be  removed 
by  defendants  to  the  federal  court 
Sherwood  v.  Newport  News  A  M.  VaL 
Co.  (C.  C.  1893)  55  Fed,  1. 

Under  Act  March  3,  1887,  c  373,  | 
2,  24  Stat  553,  authorizing  the  removal 
into  the  circuit  court  by  a  defendant, 
being  a  nonresident  of  the  state,  of  on 
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action  of  which  circuit  courts  "are  giv- 
en original  jurisdiction  by  the  preceding 
section/*  an  action  may  be  removed, 
though  by  the  previous  section  it  could 
not  have  been  originally  commenced  in 
the  district;  neither  party  being  resi- 
dent therein.  Amsincls  v.  Balderston 
(O.  C.  1889)  41  Fed.  641;  Uhle  v. 
Burnham   (C.  C.  1890)  42  Fed.  ,1. 

A  cause  as  removable  from  a  state 
court  to  the  circuit  court  for  the 
Northern  district  of  Georgia,  though  it 
could  not, have  been  originally  brought 
there,  where  it  appears  that  the  com- 
plainant is  a  citizen  of  Alabama,  and 
the  real  defendant  having  an  Interest 
in  the  controversy,  and  who  applies, for 
the  removal,  is  a  citizen  of  Ohio.  First 
Nat.  Bank  v.  Merchants*  Bank  (C.  0. 
1888)  37  Fed.  657,  2  L.,R.  A.  469. 

Under  Act  March  3,  1887,  c.  373,  24 
Stat.  552,  providing  that  the  circuit 
courts  shall  have  original  cognizance  of 
actions  between  citizens  of  different 
states;  that  no  suit  shall  be  brought  by 
original  process  in  any  district  other 
than  that  whereof  defendant  is  an  in- 
habitant, but  that  where  jurisdiction  is 
founded  only  on  diverse  citizenship  suit 
may  be  brought  in  the  district  of  the 
residence  of  either  party;  and  that  any 
suit  of  which  the  circuit  courts  are 
thereby  ,  given  jurisdiction  may  be  re- 
moved—an action  pending  in  a  state 
court  may  be  removed  by  defendant  to 
the  federal  court,  though  neither  party 
is  a  resident  of  the  district;  the  re- 
striction .as  to  the  place  of  bringing 
suit  being  in  the  nature  of  a  personal 
privilege,  which  defendant  may  waive. 
Kansas  City  &  T.  R.  Co.  v.  Interstate 
Lumber  Co.  (O.  C.  1888)  37. Fed.  3. 
CONTRA,  Harold  v.  Iron  Silver  Min, 
Co.  (C.  C.  1888)  33  Fed.  529. 

Under  Act  Aug.  13,  1888,  {  2,  25  Stat 
435,  providing  that  suits  of  which  the 
federal  Circuit  Courts  are  given  juris- 
diction, brought  in  any  state  court,, may 
be  removed  into  the  federal  Circuit 
Court  for  the  proper  district  of  the  de- 
fendant or  defendants  therein  being 
nonresidents  of  the  state,  a  suit  be- 
tween citizens  of  different  states  may 
be  removed  to  the  federal  court,  thougli 
neither  party  is  a  resident  of  the  state 
where  the  suit  is  brought.  Illinois 
Cent,  R.  Co.  v.  Whitworth  (1903)  73 
S,  W.  7C6,  24  Ky.  Law  Rep.  2044,  15 
Ky.  286;  Id.  (1903)  75  S.  W.  849,  25 
Ky.  Law  Rep.  439. 

Where,  the  parties  to  a  suit  in  a  state 
court  are  citizens  of  different  states, 
and  the  other  conditions  necessary  to 
make  the  cause  one  of  federal  cogni- 
zance exist,  it  is  removable  by  the  de- 
fendant, although  neither  party  is  a 
citizen  or  resident  of  the  state  in  which 
suit  is  brought.  Robert  v.  Pineland 
Club  (C.  C.  1905)  139  Fed.  1001. 

Under  Act  Aug.  13,  1888,  a  suit  be- 
tween citizens  of  different  states,  com- 
menced in  a  state  court,  may  be  re- 
moved to  a  federal  court,  though  nei- 
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ther  party  is  a  citizen  or  resident  of 
the  state  where  such  suit  is  commenc- 
ed. Duncan  v.  Associated  Press  (C. 
O.  1897)  81  Fed.  417. 

Right  of  a  nonresident  defendant  ,to 
remove  the  suit  to  a  federal  court 
could  not  be  defeated  by  the  act  of  the 
plaintiff  in  bringing  the  suit  in  a  state 
in  which  neither  the  plaintiff  nor  the 
defendant  resided.  MatHson  v.  Bos- 
ton &  M.  R.  R.  (D.  0.  1913)  205  Fed. 
821;  Virginia-Carolina  Chemical  Go.  v. 
Sundry  Ins.  Cos.  (O.  C.  1901)  108 
Fed.  451. 

A  suit  between  plaintiffs,  citizens  of 
different  states,  and  a  defendant,  a  cor- 
poration of  a  state  other  than  that  in 
which  the  suit  is  brought,  is  not  re- 
movable on  the  ground  of  diversity  of 
citizenship,  under  New  Judicial  Code, 
I  28,  where  plaintiffs  resist  such  re- 
moval. Puget  Sound  Sheet  Metal 
Works  V.  Great  Northern  Ry.  Co.  (D. 
O.  1912)  195  Fed.  350. 

But  plaintiff  may  waive  his  right  to  ob- 
ject to  such  removal.  Ex  parte  Moore 
(1908)  209  U.  S.  490,  28  Sup.  Ct.  585, 
586,  52  L.  Ed.  904,  14  Ann.  Cas*.  1164. 
The  objection  is  waived  where  the 
plaintiff  fails  to  object  in  any  way  to 
the  removal,  and  submits  to  trial  on 
the  merits.  Louisville  &  N.  R.  Co.  v. 
Fisher  (1907)  155  Fed.  68,  83  C.  0. 
A.  584,  11  L.  R,  A.  (N.  S.)  926;  Cor- 
win  Mfg.  Co.  V.  Henrici  Washer  Co. 
(C.  C.  1907)  151  Fed.  93&  Where  his 
counsel  files  written  consent  to  the 
filing  of  a  general  demurrer  out  of  time 
by  the  defendant  in  the  federal  court. 
Moyer  v.  Chicago,  M.  &  St  P.  Ry.  Co. 
(C.  0.  1909)  168  Fed.  105.  And  where 
plaintiff  obtained  a  commission  to  take 
depositions  in  the  federal  court,  not- 
withstanding Gen.  Laws  Tex.  1907,  p. 
249,  §  1,  amending  Rev.  St.  Tex.  art. 
1194b,  providing  that  process  for  the 
taking  of  depositions  shall  not  waive  a 
plea  of  privilege;  such  statute  not  be- 
ing binding  on  the  federal  courts. 
Clark  V.  Southern  Pac.  Co.  (C.  C. 
1909)   175  Fed.  122. 

Where  plaintiff  filed  his  action  in  a 
state  court,  and  there  is  nothing  in  the 
record  to  indicate  that  subsequent 
thereto  he  consented  to  a  removal  of 
the  cause  to  the  Circuit  Court  of  the 
United  States,  the  presumption  is  that 
he  objected  to  the  removal.  St  Louis 
&  S.  F.  R.  Co.  V.  Kiser  (Tex.  Civ.  App. 
1911)   136  S.  W.  852. 

Where  both  plaintiff  and  the  defend- 
ant asking  removal  were  nonresidents 
of  the  state  in  which  the  action  was 
brought  and  of  which  the  other  defend- 
ant was  a  citizen,  and  residents  of  dif- 
ferent states,  the  case  could  not  be  re- 
moved. Bowley  v.  Richmond  &  D.  R. 
Co.  (1892)  110  N.  C.  315,  14  S.  B.  777. 

It  is  not  necessary,  to  entitle  a  de- 
fendant to  remove  a  case  to  the  United 
States  court  on  the  ground  of  diverse 
citizenship,  that  the  plaintiffs  should 
all  be  citizens  of  the  state  where  the 
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actiou  is  brought.  Alley  ▼.  Edward 
Hmes  Lamber  Co.  (G.  C.  1894)  64 
Fed.  903. 

Where  an  action  in  a  state  court 
against  a  foreign  corporation,  com-^ 
menced  in  a  federal  district  other  than 
that  in  which  plaintiff  resided,  was  re- 
moved on  change  of  venue  into  such 
district,  the  defendant  had  the  right  at 
the  first  term  thereafter  to  remove  the 
same  into  the  federal  court,  when  the 
amount  involved  gave  that  court  juris- 
diction. Roberts  v.  Chicago,  B.  &  Q. 
R.  Co.  (O.  C.  1909)  168  Fed.  316. 

Where  neither  plaintiff  nor  defend- 
ant, citizens  of  different  states,  had  a 
residence  in  the  United  States,  the  ju- 
risdiction of  the  court  of  the  district 
of  defendant's  citizenship  was  doubt- 
ful, and  hence  the  case  would  be  re- 
manded to  the  state  court.  Jackson  v. 
Hooper  (C.  C.  1911)  188  Fed.  509. 

The  voluntary  joinder  of  a  number  of 
complainants  in  enforcing  a  common 
liability  of  the  defendants-  has  the  same 
effect  on  the  right  of  removal  because 
of  citizenship  as  if  they  had  been  com- 
pelled to  unite.  Merchants*  Cotton- 
Press  &  Storage  Co.  v.  Insurance  Co. 
of  North  America  (189i)  151  U.  S.  368, 
14  Sup.  Ct.  367,  38  L.  Ed.  195. 

The  question  of  a  plaintiff's  rightful 
status  as  a  party  in  an  action  at  law  for 
the  purpose  of  determining  the  right  of 
removal  is  to  be  determined  by  the  law 
of  the  state.  Turk  v.  Illinois-  Cent  R. 
Co.  (1914)  218  Fed.  315,  134  C.  C.  A. 
111. 

A  suit  commenced  in  a  state  court  by 
an  alien  against  a  nonresident  is  remov- 
able. Stalker  v.  Pullman's  Palace-Car 
Co.  (C.  C.  1895)  81  Fed.  989;  Creagh 
V.  Equitable  Life  Assur.  Soc.  (C.  C. 
1897)  83  Fed.  849;  Barlow  v.  Chicago 
&  N.  W.  Ry.  Co.  (C.  C.  1908)  164  Fed. 
765;  Smellie  v.  Southern  Pac.  Co.  (D. 
C.  1912)  197  Fed.  641. 

The  provision  that  such  action  shall 
be  brought  in  the  court  of  the  district 
where  defendant  is  an  inhabitant  is 
for  the  benefit  of  defendant  alone,  and 
the  alien  may  not  complain  because  de- 
fendant removed  the  cause  into  the 
federal  court  for  that  district.  H.  J. 
Decker,  Jr.,  &  Co.  v.  Southern  Ry.  Co. 
(C.  C.  1911)  189  Fed.  224.  But  an  ac- 
tion  brought  in  a  state  court  by  alien 
citizens  and  residents  against  a  citi- 
zen and  resident  of  another  state  is  not 
removable  to  the  federal  District  Court 
over  plaintiff's  objection.  Hall  v.  Great 
Northern  Ry.  Co.  (D.  0.  1912)  197 
Fed.  488. 

An  action  brought  by  a  nonresident 
alien  in  a  state  court  against  a  citizen 
of  another  state  is  removable  by  the 
defendant  where  the  requisite  amount 
is  involved.  Barlow  v.  Chicago  &  N. 
W.  Ry.  Co.  (C.  C.  1909)  172  Fed.  513, 
denying  rehearing  (1908)  164  Fed. 
765. 

An  action  by  an  alien  nonresident  of 
the  United  States  against  a  corporation, 
brought   in   a  court  of  another   atate 
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than  that  of  defendant's  incorporation, 
but  in  which  it  is  doing  business  and 
for  that  reason  under  its  laws  subject 
to  service  and  suit  in  the  state  courts, 
where  there  is  no  other  ground  of  fed- 
eral jurisdiction  except  diversity  of  cit- 
izenship, is  not  removable  by  defendant 
unless  plaintiff  consents  or  waives  ob- 
jection. Mahopoulus  v.  Chicago,  R.  I. 
&  P.  Ry.  Co.  (C.  C.  1909)  167  Fed. 
165;  Sjjuckerbocker  life  Ins.  Go.  v. 
Gorbach  (Pa.  1871)  70  Pa,  (20  P.  F. 
Smith)  150.  But  see  Iowa  lillooet 
Gold  Min.  Co.  v.  BUss  (O.  C.  1906)  144 
Fed.  446. 

In  an  action  brought  by  three  aliens* 
and  a  citizen  of  one  state  against  a 
corporation  created  in  another  state, 
an  application  for  removal  into  the  fed- 
eral court  will  be  denied,  not  being 
within  the  provision  of  the  judiciary 
act,  although  such  corporation  is  a 
citizen  of  the  other  state,  within  the 
meaning  of  the  act  Dennistoun  v.  New 
York  &  N.  H.  R.  Co.  (N.  Y.  1856)  1 
Hilt.  62. 

50.  Restrictions  as  to  district  In 
which  suit  might  have  been  brought^ 

A  suit  in  a  state  court  outside  of  the 
federal  district  in  which  the  plaintiff 
resides  is  not  removable  on  the  ground 
of  diversity  of  citizenship.  Chicago, 
R.  I.  &  P.  Ry.  Co.  V.  Smith  (Ark.  1913) 
156  S.  W.  166.  Even  though  the  com- 
mencement of  the  action  in  the  state 
court  within  that  district  was  a  device 
to  prevent  removal.  Shawnee  Nat. 
Bank  v.  Missouri,  K.  &  T.  Ry.  Co.  (C. 
C.  1909)  175  Fed.  456;  St  Louis  & 
S.  F.  R.  Co.  V.  Kitchen  (Ark.  1911) 
136  S.  W.  970.  But  see  Burck  v.  Tay- 
lor (C.  C.  1889)  39  Fed.  581  (judgment 
affirmed  [1894]  152  U.  S.  634,  14  Sup. 
Ct.  696,  38  L.  Ed.  578),  and  I^uisville 
&  N.  R.  Co.  V.  Western  Union  Tele- 
graph Co.  (D.  0.  1914)  218  Fed.  91. 

By  removing  a  cause  to  the  federal 
court,  defendant  consents  to  the  as- 
sumption of  jurisdiction  of  his  person 
by  the  court  of  the  particular  district 
to  which  the  cause  is  removed.  Cue- 
ciarre  v.  New  York  Cent.  &  H.  R.  R. 
Co.  (C.  C.  A.  1908)  163  Fed.  38; 
Creagh  v.  Equitable  life  Assur.  Soc. 
(C.  C.  1897)  83  Fed.  849;  Woodcock 
V.  Baltimore  &  O.  R.  Co.  (C.  C.  1901) 
107  Fed.  767;  De  Valle  Da  Costa  v. 
Southern  Pac.  Co.  (C.  C.  1908)  160 
Fed.  216;  Shawnee  Nat.  Bank  v.  Mis- 
souri, K.  &  T.  Ry.  Co.  (C.  C.  1909) 
175  Fed.  456. 

An  action  by  a  corporation  created 
under  an  act  of  Congress  in  the  district 
in  which  it  has  its  place  of  business 
and  post  office  address  was  removable. 
Canary  Gil  Co.  v.  Standard  Asphalt  & 
Rubber  Co.  (C.  C.  1909)  182  Fed.  663. 

Railroads  incorporated  in  other  states, 
but  operating  lines  in  the  state  in 
which  suit  is  brought  against  them  by  a 
nonresident,  are  residents  of  that  state, 
so  that  the  action  is  removable.  Bogue 
V.  Chicago,  B.  &  Q.  R.  Ck>.  (D.  0. 1912) 
193  Fed.  728. 
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(E)  Waiver  of  right  to  remove 
51.  Power  to  waive  and  mode  of 
waiver.— A  party  to  a  suit  may,  in  that 
particular  suit,  waive  his  right  to  re- 
move the  suit  to  the  federal  court,  ei- 
ther by  a  stipulation  or  agreement,  or  by 
conduct  which  is  equivalent  to  a  waiver. 
Hanover  Nat  Bank  v.  Smith  (C.  O. 
1876)  Fed.  Cas.  No.  6,035;  T^esh  v. 
BaUey  (1911)  49  Ind.  App.  2a4,  95 
N.  B.  341;  Smithson  v.  Chicago  G.  W. 
Ry.  Co.  (1898)  73  N.  W.  853,  71  Minn. 
216  (affirmed  Whitcorab  v.  Smithson 
[1900]  20  Sup.  Ct  248,  175  U.  S.  635, 

44  L.  Ed.  303);  Murphy  v.  Stone 
&  Webster  l/ugineering  Corporation 
(Mont  1911)  119  Pac.  717;  PoUock  v. 
Cohen  (1877)  32  Ohio  St  514.  And. 
where  a  party  has  filed  a  petition  and 
bond  for  that  purpose,  but  the  record 
has  not  yet  been  sent  to  the  federal 
court,  he  should  be  permitted  to  with- 
draw them  on  giving  due  notice  to  his 
adversary.  Wadleigh  v.  Standard  Life 
&  Accident  Ins.  Co.  (1890)  76  Wis-.  439. 

45  N.  W.  109.  But  an  agreement  of  a 
foreign  insurance  omnpany,  filed  with  a 
state  officer,  waiving  the  right  to  re- 
move all  causes  against  it  to  the  federal 
courts,  is  absolutely  void.  Home  Ins. 
Co.  V.  Morse  (1874)  87  U.  S.  (20  Wall) 
445.  22  li.  Ed.  365;  Doyle  v.  Continen- 
tal Ins.  Co.  (1876)  94  U.  S.  535,  24  Ii. 
Ed.  148;  Rowland  v.  Empire  State  Life 
Ins.  Co.  (C.  C.  1877)  Fed.  Cas.  No. 
12,097. 

A  party  who  has  good  ground  to  re- 
move a  suit  from  a  state  to  a  federal 
court  must  not  experiment  on  his  case 
in  the  state  court.  Rosenthal  v.  Coates 
(1893)  148  U.  S.  142,  13  Sup.  Ct  576, 
37  L,  Ed.  399;*Gaffney  v.  Gillette  (C. 
C.  1878)  Fed.  Cas.  No.  5.168;  Daugh- 
erty  v.  Sharp  (C.  C.  1908)*  171  Fed. 
466;  Lesh  v.  Bailey  (1911)  49  Ind. 
App.  254,  95  N.  B.  341. 

In  several  actions  of  the  same  cause 
between  the  same  parties  in  a  court  of 
the  state,  the  parties  may  not  proceed 
to  trial  in  one  and  afterwards  remove 
another.  Evans  v.  Smith  (C.  C.  1884) 
21  Fed.  1. 

A  nonresident  defendant  who  failed  to 
request  the  court  to  suspend  the  trial 
to  enable  him  to  prepare  a  bond  and 
application  for  removal  of  the  action  to 
the  federal  court  on  the  dismissal  of  the 
action  as  to  the  resident  defendant,  but 
who  continued  in  the  trial,  and  took 
his  chances  with  the  jury,  waived  his 
right  of  removal  to  the  federal  court. 
Morgan's  L.  &  T.  R.  &  S.  S.  Co.  v. 
Street  (Ter.  Civ.  App.  1909)  122  S. 
W.  270. 

Where  there  was  no  separable  con- 
troversy, and  one  of  the  defendants  had 
waived  his  right  to  remove  the  cause, 
a  subsequent  joint  application  for  re- 
moval could  not  be  granted.  Calder- 
head  v.  Downing  (C.  C.  1900)  103  Fed. 
27;  Abel  v.  Book  (C.  C.  1903)  120  Fed. 
47.  But,  where  one  is  sued  in  the  same 
action  in  a  state  court  upon  an  individ- 
ual liability  and  also  as  a  member  of  a 


copartnership,  the  appearance  of  such 
defendant  in  the  state  court,  to  con- 
test the  validity  of  an  attachment  af- 
fecting his  individual  liability  only,  will 
not  deprive  him  of  the  right,  as  a  mem- 
ber of  the  partnership,  to  have  a  remov- 
al of  the  cause  to  the  federal  court 
on  the  ground  that  the  action  involves 
a  separable  controversy  between  citi- 
zens of  different  states.  Calderhead  v. 
Downing  (C.  C.  1900)  103  Fed.  27. 

Where  defendant  entered  its  appear- 
ance at  the  appearance  term,  and  agreed 
not  to  apply  for  a  removal,  the  filing  by 
plaintiff  of  an  amended  original  petition, 
containing  an  additional  charge  of  neg- 
ligence, did  not  relieve  defendant  from 
Its  waiver.  Texas  &  P.  Ry.  Co.  v. 
Matkin  (Tex.  Civ.  App.  1912)  142  S. 
W.  604. 

A  suit  to  restrain  the  provecution  of 
a  suit  at  law  could  not  be  removed; 
the  parties  having  submitted  to  the 
state  jurisdiction  by  bringing  the  suit 
at  law.  Rogers  v.  Rogers  (N.  Y.  1828) 
1  Paige,  183. 

The  assignees  of  a  bankrupt  who 
came  voluntarily  into  the  state  court 
to  assert  their  rights  cannot  remove  the 
cause.  Edwards  v.  Fairbanks  &  Gil- 
man  (La.  1880)  Man.  Unrep.  Cas.  53. 

Where  the  suit  was  dismissed  as 
against  the  citizen  of  the  state,  but  no 
notice  of  such  dismissal  was  served  on 
the  other  defendant,  and  thereafter, 
while  ignorant  of  the  dismissal,  it  re- 
quested a  change  in  the  time  fixed  for 
the  trial  of  the  case,  it  did  not  waive 
its  rights  to  a  removal.  Fogarty  v. 
Southern  Pac.  Co.  (C.  C.  1903)  121 
Fed.  941. 

In  a  suit  against  a  nonresident  em- 
ployer and  a  resident  fellow  servant,  the 
employer  did  not  waive  the  right  to  a 
removal  on  plaintiff^s  failure  to  summon 
the  resident  defendant  by  stipulating 
that  a  setting  of  the  case  for  trial 
should  be  canceled  and  the  cause  reset 
for  trial  and  be  tried  "in  said  court" 
where  the  circumstances  warranted  the 
nonresident  defendant  in  assuming  that 
it  would  be  compelled  to  submit  to  trial 
in  that  court.  Murphy  v.  Stone  &  Web- 
ster Engineering  Corporation  (Mont 
1911)  119  P.  717. 

52.  Particular  acts  as  waiver.— The 
general  appearance  of  a  defendant,  en- 
titled to  remove  a  cause  to  the  federal 
court,  in  the  state  court,  did  not  operate 
as  a  waiver  of  its  right  to  remove. 
Groton  Bridge  &  Manufacturing  Co.  v. 
American  Bridge  Co.  (C.  C.  1905)  137 
Fed.  284;  Judson  v.  Knights  of  the 
Maccabees  of  the  World  (D.  C.  1914) 
220  Fed.  1004. 

The  right  of  removal  is  not  defeated 
or  lost  if  the  petition  therefor  is  filed 
in  the  state  court  after  motion  made, 
the  decision  of  which  does  not  affect 
the  merits  of  the  controversy.  Rich- 
ards V.  Town  of  Rock  Rapids  (C.  C. 
1887)  31  Fed.  505. 

The  fact  that  one  petitioning  for  re- 
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moval  files  his  answer  in  the  state  court 
on  the  same  day  with  his  petition  does 
not  constitute  a  waiver  of  the  right  to 
remove.  Brisenden  v.  Chamberlain 
(C.  C.  1892)  53  Fed.  307. 

A  defendant  does  not  submit  to  the 
jurisdiction  of  a  state  court  so  as  to 
be  estopped  to  remove  the  cause  by 
moving  in  the  state  court  to  set  aside 
the  service.  BaumgardUer  v.  Bono  Fer- 
tilizer Co.  (C.  C.  1893)    58  Fed.  1. 

Where  a  defendant  in  a  state  court, 
a  corporation  of  another  state,  ap- 
peared specially,  and  moved  to  quash 
the  sherilf' s  return  of  service,  and,  on 
the  overruling  of  its  motion,  reserved 
a  bill  of  exceptions,  and  in  its  answer 
and  at  all  times  thereafter  insisted  on 
its  objection  to  the  jurisdiction  of  the 
court  over  it,  the  fact  that  it  answered 
to  the  merits,  and  took  other  action,  by 
motion  and  otherwise,  in  preparation 
f6r  trial,  did  not  constitute  such  a  vol- 
untary appearance  as  would  debar  it 
from  exercising  its  right  to  remove  the 
cause  to  a  federal  court,  when,  on  its 
subsequent  motion,  the  order  overruling 
its  objection  to  the  service  was  set 
aside,  leaving  the  question  whether  it 
could  legally  be  required  to  answer  still 
pending.  Donahue  v.  Calumet  Fire- 
Clay  Co.  (C.  C.  1899)  94  Fed.  23; 
Johnson  ▼.  Computing  Scale  Co.  (O.  O. 
1905)  139  Fed.  339. 

Nor  by  proceedings  to  release  an  at- 
tachment Purdy  V.  Wallace  Mtiller  & 
Co.  (C.  C.  1897)  81  Fed.  513;  White- 
ley  Malleable  Castings  Co.  v.  Sterling- 
worth  Railway  Supply  Co.  (C.  C.  1897) 
83  Fed.  853;  Southern  Pac.  Co.  v. 
Stewart  (1891)  88  Ga.  13,  13  S.  B. 
824. 

A  foreign  corporation,  by  accepting 
service  according  to  law,  is  not  deprived 
of  its  right  to  remove  the  action  to  the 
federal  court  Quimby  v.  Pennsylvania 
Ins.  Co.  (1878)  58  N.  H.  494. 

Where  a  party  is  brought  into  a  state 
court  by  an  order  to  interplead,  made 
on  motion  of  the  original  defendant,  he 
will  not  be  regarded  as  voluntarily  be- 
fore the  state  court  and  waiving  his 
right  of  removal  to  the  federal  court 
Healy  v.  Prevost  (C.  C.  1879)  Fed.  Caa. 
No.  6,297. 

Defendant's  appearance  and  his  hear- 
ing on  a  preliminary  motion  regarding 
an  injunction  did  not  waive  his  right  to 
remove.  Atlanta,  K.  &  N.  Ry.  Co.  v. 
Southern  Ry.  Co.  (1904)  131  Fed.  657, 
66  C.  C.  A.  601;  Cella,  Adier  &  Tilles 
V.  Brown  (C.  C.  1905)  136  Fed.  439. 
But  see  Chicago,  I.  &  N.  P.  R.  Co.  v. 
.Minnesota  &  N.  W.  R.  Co.  (O.  0. 
1886)  29  Fed.  337. 

Where  a  defendant,  after  filing  proper 
petition  and  bond  in  the  state  court 
for  removal  of  the  case  to  the  federal 
court  again  appears  in  the  latter  court 
and  makes  motions  in  the  case,  among 
others  for  continuance,  such  appear- 
ance does  not  waive  the  right  of  remov- 
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al.  Baltimore  ft  O.  B.  Co.  v.  Ford  (C. 
C.  1888)  36  Fed.  170,  171. 

A  landowner  who  has  appealed  from 
an  award  in  condemnation  proceedings 
waives  his  right  of  removal  by  having 
the  record  and  prior  proceedings  sent 
up  on  certiorari  to  the  state  supreme 
court  Hudson  River  Railroad  &  Ter- 
minal Co.  V.  Day  (C.  C.  1893)  54  Fed. 
545. 

An  heir  of  a  decedent,  who  contests 
a  claim  against  the  estate  in  the  pro- 
bate court  in  Illinois,  which  is  a  court 
of  record,  and  there  goes  to  trial  on 
the  merits,  cannot  thereafter  remove 
the  cause  from  the  circuit  court,  to 
which  he  has  taken  it  on  appeal. 
Schneider  v.  Eldredge  (C.  C.  1903)  125 
Fed.  638. 

The  right  of  a  federal  corporation 
when  sued  in  a  state  court  to  remove 
the  cause  to  a  federal  Circuit  Court,  as 
being  one  arising  under  the  federal  laws, 
is  lost  by  bringing  into  the  suit  a  cause 
of  action  against  another  corporation, 
with  which  plaintiff  has  no  concern,  and 
recovering  judgment  therein.  Texas  & 
P.  Ry.  Co.  V.  Eastin  &  Knox  (1909) 
29  S.  Ct  564,  214  U.  S.  153.  53  I..  Ed. 
946,  affirming  judgment  (1907)  102  S. 
W.  105,  100  Tex.  556. 

Defendant  is  not  estopped  to  insist 
upon  its  right  to  remove  a  cause  from  a 
state  court  to  a  federal  circuit  court 
because,  on  the  day  after  the  right  of 
removal  was  made  to  appear,  its  mo- 
tion to  stay  proceedings  pending  an  ap- 
peal from  an  order  denying  a  motion  to 
set  aside  the  service  of  summons  was 
successfully  argued  in  the  state  court 
Remington  v.  Central  Pac  B.  Co. 
(1905)  25  S.  Ct  577, 198  U.  S.  96,  49 
L.  Ed.  959. 

Where  a  party  nonresident  moves  in- 
to and  becomes  a  citizen  of  the  state 
where  suit  is  brought  the  right  of  re- 
moval is  lost  Goodnow  v.  Grayson  (C 
C.  1883)  15  Fed.  1. 

53^  -»-  PartJolpatlon  by  party  rs- 
movino  cause  In  proceedings  In  stata 
courts— A  party  does  not  waive  the 
right  of  removal  by  remaining  in  the 
state  court  and  contesting  the  case  on 
the  merit6',  if  the  state  court,  upon  due 
application,  wrongfully  refused  to  or- 
der a  removal  of  the  cause.  Home  Im 
Ins.  Co.  V.  Dunn  (1873)  19  WalL  214, 
223.  22  li.  Ed.  68;  Removal  Cases 
(1879)  100  U.  S.  457,  475,  25  U  Ed. 
593;  Nat  Steamship  Co.  v.  Tugman 
(1882)  1  Sup.  Ct  58,  60,  106  U.  a 
118,  27  L.  Ed.  87;  Richards  v.  Incor- 
porated Town  of  Rock  Rapids  (C.  O. 
1887)  31  Fed.  505;  BalUmore  &  O. 
R.  Co.  V.  Ford  (C.  C.  1888)  35  Fed. 
170;  Hiclsman  v.  Missouri,  K.  &  T.  Ry. 
Co.  (C.  C.  1899)  97  Fed.  113;  McMul- 
len  V.  Northern  Pac.  R.  Co.  (C.  C. 
1893)  57  Fed.  16;  Ward  v.  San  Diego 
Land  &  Town  Co.  (C.  C.  1897)  79  Fed. 
665;  Kirby  v.  Chicago  &  N.  W.  R.  Co. 
(a  0.  1900)  106  Fed.  551;    State  of 
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West  Virginia  v.  King  (C.  C.  1901) 
112  Fed.  369;  Avent  v.  Deep  River 
Lumber  Co.  (C.  C.  1909)  174  Fed.  298; 
Missouri,  K.  &  T,  Ry.  Co.  v.  ChappeU 
(D.  C.  1913)  200  Fed.  688;  State  Im- 
provement-Development Co.  V,  Leinin- 
ger  (D.  C.  1914)  226  Fed.  884;  Stix 
▼.  Keith  (1890)  90  Ala.  121.  7  South. 
423;  Upham  v.  ScoviUe  (1882)  40 
Ark,  170;  Little  Rock.  M.  R.  &  T. 
Ry.  Co.  V.  IredeU  (1887)  50  Ark.  388, 
8  S.  W.  21;  Texarkana  Telephone  Co. 
V.  Bridges  (1905)  86  S.  W.  841,  75 
Ark.  116;    Pennsylvania  Co.  v.  Leeman 

(1903)  66  N.  E.  48,  160  Ind.  16;  My- 
ers- v.  Chicago  N.  W.  Ry.  Co.  (1902)  91 
N.  W.  1076,  118  Iowa,  312;  Herryford 
V.  JEtna  Ins.  Co.  (1868)  42  Mo.  148. 

Even  though  the  state  court  errone- 
ously decides  that  it  has  jurisdiction  of 
the  case  upon  the  filing  of  a  petition 
for  removal  to  the  federal  court,  de- 
fendant may,  without  waiving  his  right 
to  a  removal,  except  to  the  refusal  to 
transfer  the  case  and  make  aU  proper 
defense  in  the  state  court.  Golden  v. 
Northern  Pac.  Ry.  Co.  (1900)  104  Pac. 
549,  39  Mont  435,  34  L.  R.  A.  (N.  S.) 
1154,  18  Ann.  Cas.  886;  Erie  Ry.  Co. 
V.  Stringer  (1877)  32  Ohio  St.  468; 
Monnett  v.  Columbus.  S.  &  H.  Ry.  Co. 

(1904)  26  Ohio  Cir.  Ct.  R.  469;  West- 
em  Coal  &  Mining  Co.  v.  Osborne  (Okl. 
1911)  119  Pac.  973;  Texas  &  P.  Ry. 
Co.  V.  Davis  (1900)  55  S.  W.  562,  93 
Tex.  378  (reversing  [Tex.  Civ.  App. 
1899]  54  S.  W.  881) ;  Northern  Pac.  R. 
Co.  V.  McMunen  (1893)  86  Wis.  501, 
56  N.  W.  629. 

Nor  is  the  right  waived  by  consenting 
to  a  trial  before  a  referee.  National 
S.  S.  Co.  V.  Tugman  (1882)  106  U.  S. 
118,  1  Sup.  Ct  58,  27  L.  Ed.  87.  By 
agreeing  that  the  case  shall  stand  un- 
der the  rule  to  plead  and  try  at  the 
next  term.  Waite  v.  Phcenix  Ins.  Co. 
(C.  C.  1894)  62  Fed.  769.  By  appear- 
ing in  the  state  appellate  court  and  un- 
saccessfully  defending  the  order  of  re- 
moval. Mecke  v.  Valley  Town  Mineral 
Co.  (C.  C.  1898)  89  Fed.  209.  By  filing 
a  motion  requiring  the  plaintiff  to  fur- 
nish security  for  costs.  Western  Coal 
&  Mining  Co.  v.  Osborne  (Okl.  1911) 
119  Pac.  973.  Or  by  applying  for  a 
continuance  for  the  purpose  of  making 
another  corporation  a  party  and  in 
seeking  and  receiving  relief  against  it 
Texas  &  P.  Ry.  Co.  v.  Eastin  &  Knox 
(Tex.  Civ.  App.  1905)  89  S.  W.  440, 
reversed  Eastin  &  Knox  v.  Texas  &  P. 
Ry.  Co.  (1906)  92  S.  W.  838,  99  Tex. 
654.  But  see  Marckwald  v.  Oceanic 
Steam  Nav.  Co.  (N.  Y.  1877)  11  Hun, 
462,  holding  that,  where  the  petition 
for  the  removal  was  denied,  and  defend- 
ant made  no  application  in  the  federal 
court  to  arrest  the  further  progress  of 
the  case,  but  proceeded  to  trial,  he 
could  not,  on  appeal,  object  that  the 
state  court  had  no  jurisdiction  of  the 
proceeding. 

Where  parties  who  filed  a  bond  and 
petition   for   removal  proceed   without 


calling  the  attention  of  the  court  to  this 
fact,  to  a  trial  of  the  cause  upon  the 
merits,  without  questioning  the  jurisdic- 
tion in  any  way,  they  thereby  waive 
their  right  to  a  removal.  Home  Ins.  Co. 
v.  Curtis  (1875)  32  Mich.  402.  And  a 
failure  to  renew  a  motion  for  a  removal 
of  a  cause  for  fraudulent  joinder  of  a 
resident  to  prevent  removal  during  the 
trial  of  an  action,  or  after  the  conclu- 
sion of  the  evidence,  was  a  waiver  of 
the  right  to  remove.  Broadway  Coal 
Mining  Co.  v.  Robinson  (1912)  150  S. 
W.  1000,  150  Ky.  707. 

If  a  party  exercises  his  right  to  re- 
move a  case,  and  through  his  own  fault 
he  fails  to  file  the  transcript,  and,  after 
a  delay  of  a  year  procures  the  redocket- 
ing  of  the  cause  in  the  state  court,  and 
fully  recognizes  the  jurisdiction  of  that 
court,  he  cannot  remove  the  cause  again 
on  another  ground,  when  his  delay  is 
not  excused,  and  it  is  not  shown  that 
such  ground  did  not  exist  at  the  time 
of  the  first  removal.  Pope  v.  Cheney 
(C.  0.  1884)  22  Fed.  177. 

Since  the  defendant,  after  having  de- 
prived the  state  court  of  jurisdiction 
by  filing  a  petition  to  remove  the  cause 
to  a  federal  court,  did  not.  on  refusal 
of  the  petition,  restore  jurisdiction  to 
the  state  court  by  answering  and  de- 
fending, on  a  judgment  in  his  favor, 
and  appeal  by  the  plaintiff,  defendant 
did  not  restore  jurisdiction,  or  waive 
his-  right  to  object  thereto,  by  insisting 
on  an  affirmance  of  the  judgment.  Tex- 
as &  P.  Ry.  Co.  V.  Davis  (1900)  55  S. 
W.  562,  98  Tex.  378,  reversing  judg- 
ment (Tex.  Civ.  App.  1899)  54  S.  W. 
381. 

III.  REMOVAL  OF  CA8E8  ARISING 
UNDER  CONSTITUTION,  LAWS, 
OR  TREATIES  OF  THE  UNITED 
STATES 

(A)  Cases  involving  federal  question  in 
general 

54.  Jurisdiction  of  United  States 
oourts  over  cases  arising  under  the  oon- 
stittttion,  laws,  or  treaties  of  the  Unit- 
ed States.— See  Const,  art.  3,  §  2,  and 
ante,  §  991,  and  notes. 

55.  Necessity  for  construction  of  con- 
stitution or  laws  of  the  United  States.— 

A  case  In  law  or  in  equity  consists  of 
the  right  of  one  party  as  well  as  the 
other,  and  is  removable  as  arising  under 
the  Constitution  or  laws  of  the  United 
States  whenever  its  correct  decision 
depends  on  the  construction  of  either 
or  when  the  title  or  right  set  up  by  the 
party  may  be  defeated  by  one  construc- 
tion and  sustained  by  the  opposite  con- 
struction. New  Orleans,  M.  &  T.  R. 
Co.  V.  Mississippi  (1880)  102  U.  S.  135, 
136,  26  L.  Ed.  96;  Van  Allen  v.  Atchi- 
son, C.  &  P.  R.  Co.  (C.  C.  1880)  3  Fed. 
545,  546;  Miller  v.  Wattier  (C.  C.  1885) 
24  Fed.  49,  54;  State  of  Oregon  v. 
Three  Sisters  Irr.  Co.  {d  C.  1907)  158 
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Fed.  346;  Beck  v.  Johnson  (C.  C.  1909) 
169  Fed.  154. 

But  it  is  not  necessary  to  wait  until 
after  judgment  in  the  state  court  to 
determine  whether  the  constitutional 
question  was  Involved.  Murray  v.  Pa- 
trie  (C.  C.  1866)  Fed.  Gas.  No.  9,967. 

A  cause  cannot  be  removed  to  a  fed- 
eral court,  on  the  ground  that  it  is  one 
arising  under  the  Constitution,  laws, 
or  treaties  of  the  United  States,  merely 
because  it  may  become  necessary  to 
construe  the  Constitution  or  laws  of  the 
United  States,  but  the  cause  must  be 
one  the  decision  of  which  depends  on 
such  construction.  Little  York  Gold 
Washing  &  Water  Co.  v.  Keyes  (1877) 
96  U.  S.  199,  203,  24  L.  Ed.  656;  Fitz- 
gerald V.  Missouri  Pac.  R.  Co.  (C.  O. 
1891)  45  Fed.  812;  MUler  v.  Illinois 
Cent.  R.  Co.  (C.  C.  1909)  168  Fed.  982; 
Leggett  V.  Great  Northern  Ry.  Co.  (O. 
C.  1910)  180  Fed.  314;  City  of  New 
Orleans  y.  Seizas  (1883)  35  La.  Ann. 
36;  Shellenbarger  v.  Fewel  (OkL  1912) 
124  Pac.  617;  State  v.  Southern  Pac. 
Co.  (1893)  23  Or.  424,  31  Pac.  960; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  State 
(Tex.  Civ.  App.  1896)  36  S.  W.  Ill; 
Schuyler  y.  Southern  Pac.  Co.  (Utah, 
1909)  109  Pac.  458,  rehearing  denied 
(1910)  109  Pac.  1025. 

To  authorize  removal  it  must  appear 
that  the  suit  actually  arises  under  a 
federal  statute.  Myrtle  v.  Nevada,  C.  & 
O.  Ry.  Co.  (C.  C.  1905)  137  Fed.  193; 
Clark  V.  Southern  Pac.  Co.  (C.  C.  1909) 
175  Fed.  122. 

The  court  must  ascertain  whether, 
notwithstanding  some  of  the  averments 
in  the  pleadings,  the  federal  question 
suggested  is  one  which  is  a  necessary 
ingredient  in  the  case,  and,  where  it  is 
found  not  to  be,  the  case  cannot  be  re- 
moved from  a  state  court  to  a  federal 
court.  But,  if  to  any  extent  a  federal 
law  is  an  ingredient*  of  the  controversy 
by  way  of  claim  or  defense,  the  suit  is 
properly  removed  from  a  state  court 
to  a  federal  court.  New  York  v.  Inde- 
pendent Steamboat  Co.  (C.  C.  1885)  22 
Fed.  801. 

This  section  does  not  refer  at  all  to 
the  pleadings  in  the  action  for  a  guide 
as  to  whether  a  case  is  removable  to  a 
federal  court,  and  it  need  only  be  a  mat- 
ter in  dispute  arising  under  the  laws  of 
the  United  States  while  the  mode  of 
bringing  on  the  dispute  or  of  making  its 
nature  to  appear  is  left  open.  Davies 
V.  Marine  Nat.  Bank  (C.  C.  1885)  24 
Fed.  194,  195. 

The  rule  requiring  that,  where  the 
ground  of  removal  is  diverse  citizenship, 
such  ground  must  appear  at  the  com- 
mencement of  the  suit  as  well  as  at  the 
time  of  removal,  is  Inapplicable,  when 
the  ground  of  removal  is  that  a  federal 
question  is  Involved,  or  that  the  remov- 
ing party  is  a  federal  officer  and  inter- 
venes as  such.  Speckart  v.  German 
Nat.  Bank  (C.  C.  1898)  85  Fed.  12. 

Where  the  facts  stated  in  plaintiffs 
petition  disclose  a  right  of  action  given 
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or  created  by  an  act  of  Congress,  and 
also  a  right  of  action  created  by  a  state 
law,  it  "would  be  for  the  court  on  peti- 
tion to  remove  to  determine  under 
which  statute  the  action  was  maintain- 
able, if  at  all,  and,  if  one  construction 
of  the  federal  statute  would  sustain 
and  another  defeat  a  recovery,  the  ac- 
tion would  be  one  arising  under  a  law 
of  the  United  States,  and  therefore  of 
federal  cognizance.  Hall  v.  Chicago,  R, 
L  &  P.  Ry.  Co.  (C.  C.  1906)  149  Fed. 
564. 

Where  a  plaintiffs  pleading  states 
every  fact  upon  which  the  solution  of  a 
substantial  question  arising  under  the 
Constitution  or  laws  depends,  so  that 
the  question  of  the  construction  of  a 
constitutional  provision  may  be  present- 
ed by  a  demurrer  and  may  be  determi- 
native of  the  case,  it  is  remoyable  as  one 
arising  under  such  Constitution.  Bow- 
ers V.  First  Nat  Bank  (C.  C.  1911) 
190  Fed.  676. 

56.  Cases  Invoivlng  other  questions 
alsow— Where  a  federal  question  is  in- 
volved, the  cause  is  removtable,  al- 
though other  questions  of  law  and  fact 
may  also  be  involved.  Fisk  y.  Union 
Pac,  R.  Co.  (C.  C.  1871)  Fed.  Cas.  No. 
4,828;  People  v.  Sanitary  DisL  of  Chi- 
cago (0.  C.  1899)  98  Fed.  150;  Mastin 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.  (C.  C. 
1903)  123  Fed.  827;  Chalmers  Chemical 
Co.  V.  Chadeloid  Chemical  Co.  (0.  C. 
1909)  175  Fed.  995;  New  Orleans,  M. 
&  T.  R.  Co.  V.  State  of  Mississippi 
(1880)  2  Ky.  Law  Rep.  137. 

57.  Defense  under  United  States 
Constitution  or  laws.— The  nature  of 
the  action,  and  not  the  character  of 
the  defense  to  it,  constitutes  ^he  test 
to  determine  whether  it  arises  under 
the  laws  of  the  United  States;  and  if 
the  determination  of  the  claim  made  in 
the  action  invokes  a  consideration  of 
those  laws,  and  the  effect  of  the  acts 
or  omissions  of  parties  to  the  suit  un- 
der them,  it  arises  under  the  laws  of  the 
United  States,  whether  the  defense  to 
the  suit  is  good  or  bad.  Guarantee  Co. 
of  North  Dakota  v.  Hanway  (1900)  104 
Fed.  369,  44  C.  C.  A.  312;  People  v. 
Southern  Pac.  R.  Co.  (1884)  165  CaL 
5bS,  4  Pac.  568.  So  allegations  in  the 
petition  for  the  removal  of  a  suit 
against  an  interstate  express  company 
that  the  defendant  was  subject  to  the 
federal  laws  to  regulate  commerce,  and, 
under  those  laws,  had  a  defense  to  the 
cause  of  action,  will  not  justify  removal 
on  the  ground  that  the  cause  is  one 
arising  under  the  federal  Constitution 
and  laws,  where  the  cause  of  action  it- 
self is  not  based  upon  the  interstate 
commerce  adt  or  any  other  federal  law. 
In  re  Winn  (1909)  29  Sup.  Ct.  515,  213 
U.  S.  458,  53  L.  Ed.  873. 

The  rule  was  otherwise  prior  to  the 
enactment  of  the  act  of  1887.  Hodgson 
V.   Millward    (C.    O.    1863)    Fed.   Cas. 
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No.  6,568;  San  Mateo  County  v.  South- 
ern Pac.  R.  Co.  (C.  C.  1882)  13  Fed. 
145;  ElHe  v.  Norton  (C.  C.  1883)  16 
Fed.  4,  4  Woods.  399  ;•  Western  Union 
Tel.  Co.  V.  National  Tel.  Co.  (C.  0. 
1884)   19  Fed.  561. 

An  action  does  not  arise  under  the 
Constitution  or  laws  of  the  United 
States  because  the  defendants  relied 
for  their  defense  on  provisions  of  fed- 
eral statutes  which  would  only  dem- 
onstrate that  the  suit  could  not  be 
maintained  at  all,  and  not  that  the 
cause  of  action  arose  under  the  federal 
Constitution  or  laws.  Arkansa»  v. 
Kansas  &  T.  Coal  Co.  (1901)  22  Sup. 
Ot.  47,  49,  183  U.  S.  185,  46  L.  Ed.  144; 
Williams  v.  First  Nat  Bank  of  Pauls 
Valley  (1910)  30  Sup.  Ct.  441,  216  U. 
S.  582,  54  L.  Ed.  625,  affirming  judg- 
ment (1908)  95  Pac.  457,  20  Okl.  274. 

The  fact  that  a  defendant  in  an  action 
in  a  state  court  attacks  the  constitu- 
tionality of  a  state  statute  under  which 
the  action  is  brought  does  not  render 
the  case  one  arising  under  the  consti- 
tution or  laws  of  the  United  States, 
within  the  removal  act  Shields  v. 
Boardman  (C.  C.  1899)  98  Fed.  455; 
Balya  Market  Co.  v.  Armour  &  Co.  (C. 
C.    1900)    102  Fed.   530. 

58.  Effect  of  decision  of  question  by 
United  States  courts.— A  point,  having 
once  been  decided  by  the  supreme  court 
of  the  United  States,  cannot  be  held  to 
present  a  federal  question.  State  of 
Kansas  v.  Bradley  (C.  C.  1885)  26 
Fed.  289;  Blue  Bird  Min.  Co.  v.  Lar- 
ger (C.  C.  1892)  49  Fed.  289;  Largey 
v.  Blue  Bird  Min.  Co.,  Id.  292;  People 
of  State  of  California  v.  Brown's  Val- 
ley Irr.  Dist  (C.  C.  1902)  119  Fed. 
535;  State  of  Arkansas  v.  Choctaw  & 
M.  R.  Co.  (C.  C.  1905)  134  Fed.  106; 
Myrtle  v.  Nevada,  C.  &  O.  Ry.  Co.  (C. 
C.  1905)  137  Fed.  193.  But  see  Ala- 
bama Great  Southern  Ry.  Co.  v.  Ameri- 
can Cotton  Cil  Co.  (C.  C.  A.  1916) 
229  Fed.  11,  and  SUva  v.  First  Nat 
Bank  (1888)  10  Ky.  Law  Rep.  (ab- 
stract) 365,  holding  that  a  suit  arising 
under  a  law  of  the  United  States  is  no 
less  removable  because  the  law  in- 
volved has  already  been  decided,  con- 
strued, and  settled.  The  right  of  re- 
moval is  not  affected  by  the  fact  that 
the  supreme  court  has  laid  down  gener- 
al principles  which  will  probably  control 
the  decision,  such  previous  decisions  be- 
ing on  entirely  different  states  of  facts. 
MaUon  v.  Hyde  (C.  C.  1896)  76  Fed. 
388. 

59.  Questions  ef  fact  or  of  law.— In 
order  to  remove  a  cause  from  a  state 
court,  under  Act  1887-88,  on  the  ground 
that  it  arises'  under  a  statute  of  the 
United  States,  the  record  must  affirma- 
tively show,  from  the  facts  alleged,  that 
some  disputed  construction  of  the  stat- 
ute will  arise  for  decision.  Where  the 
contest  is  about  the  facts  only,  there 


can  be  no  removal.  Austin  v.  Gagan 
(C.  C.  1889)  39  Fed.  626,  5  L.  R.  A. 
476;  Myrtle  v.  Nevada,  C.  &  O.  Ry. 
Co.  (C.  C.  1905)  137  Fed.  193. 

Questions  as  to  the  boundaries  of  a 
lode  mining  claim  and  as  to  what  is 
the  top  or  apex  of  a  vein  are  questions 
of  fact  which  involve  no  federal  ques- 
tion. Blue  Bird  Min.  Co.  v.  Largey  (C. 
C.  1892)  49  Fed.  289. 

60.  Removal  of  part  of  cause.— The 

clause  of  the  removal  act  authorizing 
the  removal  of  civil  suits  arising  under 
the  constitution  or  laws  of  the  United 
States  relates  only  to  the  entire  action, 
and  does  not  permit  the  removal  of  a 
part  thereof  when  the  rest  is  not  re- 
movable. Texas  v.  Day  Land  &  Cattle 
Co.  (C.  C.  1892)  49  Fed.  593.  So  an 
action  against  two  defendants  is  not  re- 
movable on  their  joint  petition  averring 
that  the  controversy  arises  under  the 
laws  of  the  United  States  as  to  one  of 
them  alone,  where  there  is  no  separable 
controversy  between  plaintiff  and  the 
latter  defendant,  nor  any  evidence 
showing  that  the  other  defendant  was 
made  a  party  solely  to  defeat  the  re- 
moval. Texas  &  P.  Ry.  Co.  v.  Huber 
(1903)  75  S.  W.  547,  33  Tex.  Civ.  App. 
75.  And,  where  plaintiff  joined  in  the 
same  suit  against  a  carrier  a  cause  of 
action  for  overcharge  on  an  interstate 
shipment  with  the  cause  of  action  for 
damages  for  shrinkage  of  live  poultry 
and  expense  of  feed  due  to  negligent 
delay,  the  second  cause  of  action  being 
in  no  event  removable,  the  suit  was  not 
removable.  TuUar  &  TuUar  v.  Illinois- 
Cent.  R.  Co.  (D.  C.  1914)  213  Fed.  280. 

61.  Removal  by  one  or  more  copar- 

tles.— In  the  application  for  the  re- 
moval on  the  ground  that  the  cause 
is  one  arising  under  the  constitution, 
laws,  or  treaties  of  the  United  States, 
all  defendants  must  join.  Gable  man  v. 
Peoria,  D.  &  E.  Ry.  Co.  (1900)  21 
Sup.  Ct  171,  172.  179  U.  S.  335,  45 
L.  Ed.  220;    Yarnell  v.  Felton    (C.  C. 

1900)  104  Fed.  161;  State  Trust  Co.  v. 
Kansas  City,  P.   &  G.  R,  Co.    (C.  C. 

1901)  110  Fed.  10;  Scott  v.  Choctaw, 
O.  &  G.  R.  Co.  (D.  C.  1901)  112  Fed. 
180;  Texas  &  P.  Ry.  Co.  v.  Young 
(Tex.  Civ.  App.  1894)  27  S.  W.  145. 
But  see  Southern  Pac.  R.  Co.  v.  Town- 
send  (C.  C.  1894)  62  Fed.  161,  hold- 
ing that  where,  in  a  suit  to  enforce  a 
contract  for  the  sale  of  land,  brought 
by  the  vendor,  his  claim  of  title  under 
an  act  of  congress  is  contested  by  one 
of  the  defendants,  a  case  arising  under 
the  laws-  of  the  United  States  is  pre- 
sented, removable  on  petition  of  such 
defendant,  though  his  codefendant  does 
not  join  therein. 

Where  a  cause  of  action  is  stated 
against  two  defendants,  one  a  federal 
corporation,  the  fact  that  that  other 
who  is  not  entitled  to  removal  joins  the 
application  does  not  require  a  removal. 
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Texas  &  P.  Ry.  Co.  v.  Tucker  (Tex. 
Civ.  App.  1908)  106  S.  W.  764. 

62.  —  Effect  of  failure  of  one  oo- 
party  to  petition  for  removal  In  tlme^— 

See  post,  §  1011,  and  notes. 

63. Joinder  of  coparties  In  peti- 
tion for  removal.-— See  post,  §  1011, 
and  notes'. 

(BJ  Cases  arising  under  the  constitU' 

tion  of  the  United  States 
64.  Proceedings  by  states,  or  govern- 
mental agencies  or  subdivisions  thereof. 

— Where  a  mandamus  proceeding 
against  a  railroad  to  compel  it  to  re- 
move a  bridge  across  a  navigable 
stream  forming  the  boundary  line  of 
two  states',  and  the  erection  of  which 
was  authorized  by  act  of  congress,  was 
brought  in  a  state  court,  the  company 
was  entitled  to  have  it  removed  to  the 
United  States  Circuit  Court.  New  Or- 
leans, M.  &  T.  R.  Co.  V.  Mississippi 
(1880)  102  U.  S.  135,  136,  26  L.  Ed. 
06. 

An  action  by  a  state  in  its  own  courts 
to  recover  penalties  imposed  on  foreign 
insurance  companies  for  doing  business 
without  compl;ying  with  the  state  laws 
is  not,  on  its  face,  a  case  arising  under 
the  Constitution  and  laws  of  the  Unit- 
ed States,  and  until  the  answer  dis- 
closes such  a  fact  it  cannot  be  removed, 
and,  where  the  right  of  recovery  de- 
pends alone  on  whether  service  of  sum- 
mons has  been  made  on  one  who  was 
at  the  time  an  agent  of  the  company 
on  whom  process  might  legally  be  serv- 
ed, there  is  no  question  dependent  on 
a  construction  of  the  Constitution  or 
any  law  of  the  United  States,  and  there- 
fore no  cause  for  a  removal.  Ger- 
mania  Ins.  Co.  v.  Wisconsin  (1886)  7 
Sup.  Ct.  260,  261,  119  U.  S.  473,  30 
L.  Ed.  461. 

A  suit  in  the  state  court  to  enjoin 
the  threatened  importation  of  armed 
men  into  a  county  where  a  strike  ez» 
isted,  on  the  ground  that  this  would 
amount  to  a  public  nuisance,  as  one 
arising  under  the  constitution  and  laws 
of  the  United  States,  since,  even  as- 
suming that  the  bill  shows  upon  its 
face  that  the  relief  sought  would  be  in- 
consistent with  the  power  to  regulate 
commerce,  or  with  regulations  estab- 
lished by  congress,  or  with  the  four- 
teenth amendment,  it  only  demonstrates 
that  the  bill  cannot  be  maintained,  and 
not  that  the  cause  of  action  arose  un- 
der the  constitution  or  laws  of  the 
IJnited  States.  State  of  Arkansas  v. 
Kansas  &  T.  Coal  Co.  (1901)  22  Sup. 
Ct.  47,  183  U.  S.  185,  46  L.  Ed.  144, 
reversing  (C.  C.  1899)  96  Fed.  353. 

The  validity  of  the  assessment  of  the 
property  of  a  railroad  company,  and  of 
the  provisions  of  state  law  discriminat- 
ing between  the  assessment  for  taxa- 
tion of  the  property  of  such  companies 
and  the  property  of  individuals,  and 
whether  the  fourteenth  amendment  of 
the  federal  constitution  applies  to  arti- 
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ficial  as  well  as  to  natural  persons,  nay 
depend  upon  the  proper  construction  of 
such  amendment;  and  the  right  of  the 
company  to  a  reduction  in  the  estimat- 
ed value  of  its  property  assessed  for 
taxation,  by  the  amount  of  the  mort- 
gage due  thereon,  depends  upon  the 
construction  of  said  amendment,  and 
constitutes  a  case  for  relief  arising  un- 
der the  constitution  and  laws  of  the 
United  States',  and  is  removable  into  thi 
circuit  court.  ,San  Mateo  County  v. 
Southern  Pac.  R.  Co.  (C.  C.  1882)  13 
Fed.  145. 

Where  a  railroad  corporation  sets  up 
as  a  defense  that  its  charter  was  a 
grant  by  the  state,  giving  to  the  rail- 
road company,  without  any  qualifica- 
tion, the  right  to  prescribe  upon  what 
terms  and  at  what  rates  freight  should 
be  transported  on  the  road,  and  that 
this  grant  was  protected  by  the  consti- 
tution of  the  United  States,  and  that 
a  subsequent  statute  of  the  state  upon 
the  subject  impairs  the  validity  of  such 
grant  in  violation  of  the  constitution, 
such  defense  involves  a  question  aris- 
ing under  the  constitution  of  the  Unit- 
ed States,  and  the  case  is  removable 
from  a  state  court,  under  the  second 
section  of  the  act  of  1875.  Illinois  v. 
Chicago,  B.  &  Q.  R.  Co.  (C.  C.  1883) 
16  Fed.  706. 

In  quo  warranto  to  prevent  a  rail- 
road company  from  controlling  certain 
lands,  a  petition  for  removal  alleging 
that  defendant  acquired  ownership  in 
the  land  under  an  act  of  the  legisla- 
ture, that  subsequently  the  act  grant- 
ing the  land  was  repealed,  and  that 
such  repealing  act  was  a  law  impairing 
the  obligation  of  contracts,  and  depriv- 
ing persons  of  property  without  due 
process  of  law,  showed  an  issue  aris- 
ing under  the  constitution,  which  is 
not  eliminated  by  the  attorney  gen- 
erars  disclaimer  of  reliance  on  the  re- 
pealing act.  Illinois  v.  Illinois  Cent.  R 
Co.  (C.  C.  1883)  16  Fed.  881;  Id.  (C. 
C.  1888)  33  Fed.  721. 

A  suit  by  a  state  in  one  of  its  own 
courts  against  a  citizen  of  another 
state  is  not  a  denial  of  the  equal  pro- 
tection of  the  laws,  such  as  to  be  re- 
movable on  that  ground  under  this  sec- 
tion. State  of  Alabama  v.  Wolffe  (C 
C.  1883)  18  Fed.  836. 

A  proceeding  by  a  state  to  forfeit  a 
franchise  cannot  be  removed  to  the  fed- 
eral courts  on  the  ground  that  it  i®' 
pairs  the  obligations  of  a  contract,  the 
prohibition  of  the  constitution  ^^^ 
that  "no  state  shall  pass  any  law"  im- 
pairing the  obligation  of  contracts. 
Kentucky  v.  Louisville  Bridge  Co.  (^• 
C.  1890)  42  Fed.  241. 

In  mandamus  brought  upon  the  rela- 
tion of  a  city  to  compel  certfli^  ^*"' 
roads  to  lower  the  grade  of  a  ^^""^^ 
crossing,  the  fact  that  one  of  tte  roads 


claims  to  have  a  vested   right. 


the 


existing  crossing,  which  is  «>»*^*^^^J? 
protection  under  the  constitution  of  tw 
United   Stetes,   does   not,   und«r  ^^ 
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circumstances,  give  the  federal  court 
jurisdiction  on  removal.  State  of  Ohio 
V-  Columbus  &  Xenia  R.  Co.  (C.  O. 
1891)  .48  Fed.  626. 

In  an  action  to  vacate  the  charter  of 
a  railroad  company  because  a  majority 
interest  therein  had  been  purchased  by 
a  competing  line,  which  purchase  was 
alleged  to  be  ultra  vires,  because  the 
Georgia  constitution  forbade  the  legis- 
lature to  grant  such  power  to  any  cor- 
poration where  its  effect  might  be  to 
lessen  or  destroy  competition,  the  ques- 
tion whether  the  obligation  of  the  con- 
tract embodied  in  the  company*s  char- 
ter, which  was  granted  before  this  pro- 
vision of  the  constitution  took  effect, 
was  impaired,  was  a  federal  question, 
though  the  supreme  court  of  Georgia 
had  theretofore  decided  that  the  char- 
ter did  not  confer  the  right  claimed. 
South  Carolina  v.  Port  Royal  &  A.  R. 
Co.  (C.  G.  1803)  56  Fed.  333. 

A  suit  by  a  state  to  recover  lands  un- 
der a  state  statute  forfeiting  a  previous 
railroad  grant  is  removable  where  the 
validity  of.  the  act  of  forfeiture  is  ques- 
tionable, under  the  provisions  of  the 
federal  constitution.  State  of  Minne- 
sota V.  Duluth  &  I.  R.  R  Co.  (C.  C. 
1898)   87  Fed.  497. 

Quo  warranto  to  determine  the  right 
of  an  organization  to  exercise  the  func- 
tions and  franchises  of  an  irrigation 
district  in  which  the  information  re- 
cites the  proceedings  by  which  defend- 
ant claims  to  have  been  organized  as 
an  irrigation  district,  and  charges  that 
they  were  not  in  conformity  to  the  laws 
of  the  state  authorizing  the  organiza- 
tion of  such  districts,  but  were  in  vio- 
lation of  the  same  and  of  the  consti- 
tution of  the  state,  is  not  one  arising 
under  the  constitution  of  the  United 
States  because  it  is  also  charged  as  a 
further  ground  of  illegality  that  the 
acts  of  defendant  were  in  violation  of 
certain  provisions  of  the  federal  con- 
stitution. People  of  State  of  Califor- 
nia V.  Brown's  Valley  Irr.  Dist.  (C.  C. 
1902)  119  Fed.  535. 

Mandamus  to  enforce  an  order  of  the 
commission  to  abolish  a  grade  crossing 
for  the  removal  of  the  tracks  was  bas- 
ed on  the  police  power  of  the  state, 
and  not  removable.  Woodruff  v.  New 
York  &  N.  E.  R.  Co.  (1890)  59  Conn. 
63,  20  Atl.  17. 

A  suit  by  a  state  to  recover  taxes  on 
property  omitted  from  taxation  brought 
against  nonresidents  is  not  removable 
to  the  federal  court;  the  complaint  not 
raising  any  question  arising  under  the 
Constitution  of  the  United  States  with- 
in such  statute.  Darnell  v.  State  (Ind. 
1910)  90  N.  E.  709.  But,  where  de- 
fendant sets  up  the  defense  that  the 
state  had  no  power  to  tax  the  fran- 
chises of  the  corporation  derived  from 
the  acts  of  congress,  and  that  the  stat- 
ute under  which  the  taxes  were  levied 
violated  article  14  of  the  amendments 
of  the  constitution  of  the  United  States, 
in  that  it  does  not  allow  the  deduction 


of  mortgage  indebtedness  from  the  val- 
uation of  railroad  property  while  such 
deduction  is  allowed  in  the  case  of  oth- 
er property,  the  suit  is  removable. 
Southern  Pac.  R.  Co.  v.  California 
(1886)  118  U.  S.  109,  6  Sup.  Ct.  993, 
30  L.  Ed.  103. 

That  an  order  of  the  State  Corpora- 
tion Commission,  directing  a  railroad 
company  to  remove  its  station  from 
one  side  of  its  main  line  to  the  other, 
constituted  an  invasion  of  interstate 
commerce,  and  as  such  might  be  de- 
clared void  by  the  Supreme  Court  of 
the  United  States  on  a  writ  of  error, 
did  not  confer  any  jurisdiction  on  the 
inferior  federal  courts  to  pass  on  such 
question  on  removal.  North  Carolina 
Corp.  Commission  v.  Southern  Ry.  Co. 
(1909)  66  S,  E.  427,  151  N.  C.  447. 

An  action  in  the  nature  of  quo  war- 
ranto, to  determine  the  title  to  the  of- 
fice of  electors  of  president  and  vice 
president  of  the  United  States,  is  not 
removable.  State  v.  Bowen  (1876)  8 
S.  C.  (8  Rich.)  382, 

65.  ProcMdtngs  by  private  persons  or 
oorporatlone^^Proceedings  to  declare  a 
saloon  or  brewery  a  nuisance,  brought 
under  a  state  statute,  involve  no  feder- 
al questlbn.  (Divided  court.)  Schmidt 
V.  Cobb  (1886)  119  U.  S.  286,  7  Sup.  Ct. 
1373,  30  L.  Ed.  321;  State  of  Kansas 
V.  Beal  (C.  C.  1911)  193  Fed.  543; 
Lemen  v.  Wagner  (1886)  68  Iowa,  660, 
27  N.  W.  814;  Judge  v.  Arien  (1887) 
71  Iowa,  186,  32  N.  W.  326;  Shear  v. 
Bolinger  (1888)  74  Iowa,  757,  37  N. 
W.  164,  following  Dickinson  v.  Herb 
Brewing  Co.  (1887)  73  Iowa,  705,  36 
N.  W.  651.  CONTRA,  Kansas  v.  Wal- 
ruff  (C.  C.  1886)  26  Fed.  178;  Kes- 
singer  v.  Hinkhouse  (C.  C.  1886)  27 
Fed.  883;  Mahin  v.  Preiffer,  Id.  892. 

Where,  in  a  suit  in  a  Missouri  court 
against  an  Illinois  corporation,  defend- 
ant urged  that  the  contract  sued  on  was 
ultra  vires  under  its  charter,  to  which 
plaintiff  pleaded  as  an  estoppel  a  for- 
mer judgment  of  the  Missouri  court  in 
another  case  between  the  same  parties 
involving  the  same  issue,  no  case  was 
made  for  removal  on  the  ground  that 
"full  faith  and  credit"  were  not  given 
to  the  public  acts  of  Illinois  by  the 
Missouri  court.  Chicago  &  A.  R.  Co. 
V.  Wiggins  Ferry  Co.  (1883)  108  U.  S. 
18,  1  Sup.  Ct  614,  27  L.  Ed.  636,  154 
U.  S.  678,  1  Sup.  Ct.  617,  27  L.  Ed. 
(>38,  affirming  order  Wiggins'  Ferry  Co. 
V.  Chicago  &  A.  R.  Co.  (C.  C.  1882) 
11  Fed.  381,  3  McCrary,  609. 

Where  in  an  action  of  trespass 
against  a  tax  gatherer  for  a  levy  on 
plaintiff's  property,  after  a  tender  of 
coupons  issued  under  a  statute  which 
made  them  receivable  in  payment  of 
taxes,  the  defendant  in  his  rejoinder 
justifies  under  a  subsequent  statute  for- 
bidding collectors'  to  receive  such  cou- 
pons, a  demurrer  raises  a  constitutional 
question  of  which  the  federal  court  has 
jurisdiction.    Smith  v.  Greenhow  (1884) 
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3  Sup.  Ot  421,  422,  109  U.  S,  669,  27 
L.  Ed.  1080. 

In  an  action  by  stockholders  of  a  cor- 
poration to  set  aside  a  lease  executed 
by  it  as  inconsistent  with  its  charter, 
illegal  and  void,  no  federal  question  is 
involved.  Central  R.  Co.  of  New  Jer- 
sey V.  Mills  (1885)  113  U.  S.  249,  5 
Sup.  Ct  456,  28  L.  Ed.  949,  affirm- 
ing judgment  Mills  v.  Central  R.  Co. 
(C.  C.  1884)  20  Fed.  449. 

The  question  whether  a  party  to  pro- 
ceedings in  a  state  court  continued 
such  after  a  certain  judgment  in  his 
favor,  so  that  the  estate  represented  by 
him  as  administrator  became  bound  by 
proceedings  subsequent  to  the  judg- 
ment, is  not  dependent  for  solution  on 
any  construction  of  the  constitution  or 
laws  of  the  United  States.'  Where,  in 
an  action  in  the  state  court  against  an 
administrator  and  another,  the  judg- 
ment is  rendered  for  the  administra- 
tor, a  new  trial  awarded  to  the  other 
defendant,  and  on  appeal  from  the  judg- 
ment in  the  new  trial  judgment  was 
rendered  against  both  defendants,  a  suit 
brought  by  the  heirs  of  the  estate  to 
annul  the  last  judgment  as  against  the 
estate  is  not  removable  to  the  United 
States  court  on  an  allegation  that  the 
judgment  was  void,  as  seeking  to  de- 
prive petitioners  of  their  property  with- 
out due  process  of  law.  Gibbs  v.  Cran- 
daU  (1887)  7  Sup.  Ct.  497,  498,  120 
U.  S.  105,  30  L.  Ed.  590. 

The  fact  that  the  mortgage  held  by 
plaintiff  was  made  by  a  citizen  of  South 
Carolina,  at  a  time  when  that  state 
was  in  rebellion  against  the  United 
States,  to  a  loyal  citizen  of  the  United 
States,  in  the  absence  of  circumstances 
establishing  that  the  transaction  involv- 
ed unlawful  intercourse  between  the 
parties,  does  not  make  a  suit  arising 
under  the  constitution  or  laws  of  the 
United  States.  Carson  v.  Dunham 
(1887)  121  U.  S.  421,  7  Sup.  Ct.  1030, 
30  L.  Ed,  992. 

A  suit  by  a  street  railroad  company 
to  restrain  the  city  from  interfering 
with  the  use  of  a  street  granted  to  it 
without  reservation  of  right  to  amend 
or  repeal  before  the  constitution  re- 
quired incorporation  laws  to  reserve 
power  to  amend  involved  a  federal 
question.  Citizens'  St.  R.  Co.  v.  City 
of  Memphis  (C.  C.  1892)  53  Fed.  715. 

A  suit  by  one  operating  a  ferry 
across  the  Columbia  river  from  a  point 
in  Oregon  to  a  point  in  Washington, 
under  a  license  issued  by  state  author- 
ity granting  an  exclusive  ferry  right  fox 
a  fixed  period,  to  restrain  another  from 
operating  a  ferry  between  the  same 
points  without  any  license  from  either 
state,  does  not  involve  a  federal  ques- 
tion though  defendant  challenges  plain- 
tiff's ferry  rights  on  the  ground  that 
the  same  unlawfully  interferes  with 
interstate  commerce,  and  the  cause  is 
not  removable  to  the  federal  court  on 
that  ground.     The  Dalles  &  Rockland 
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Ferry  Co.  v.  Hendryx  (C.  C.  1911)  189 
Fed.  266. 

The  validity  of  resolutions  prohibit- 
ing the  construction  by  a  street  rail- 
way company  of  switches  on  a  bridge, 
and  approaches  thereto,  etc.,  adopted 
by  a  city  possessing  power  under  its 
charter,  statutes,  and  its  franchise  or- 
dinance to  the  street  railway,  to  pre- 
scribe reasonable  regulations,  etc.,  does 
not  involve  a  federal  question.  East- 
em  Wisconsin  Ry.  &  Light  Co.  v. 
Hackett  (Wis.  1908)  115  N.  W.  376, 
1136,  rehearing  denied  Id.,  1139. 

(0)  Cases  arising  under  laws  of  United 
States 

66.  General  rules.— No  case  can  arise 
in  a  state  court  where  the  interests, 
property  rights,  or  the  authority  of  the 
federal  government  may  come  in  ques- 
tion which  cannot  be  removed  into  a 
federal  court  under  existing  laws.  U. 
S.  V.  Lee  (1882)  1  Sup.  Ct  240,  263, 
106  U.  S.  196,  27  L.  Ed.  171. 

The  phrase,  "laws  of  the  United 
States,"  as  used '  in  the  removal  acts, 
authorizing  removal  of  a  cause  arising 
under  the  laws  of  the  United  States, 
means  acts  of  Congress,  and  does  not 
include  executive  rules  and  regulations, 
unless  a  recovery  of  damages  is  ex- 
pressly authorized  by  statute  for  a  dis- 
regard of  such  regulations.  Beck  v. 
Johnson  (C.  C.  1909)  169  Fed.  164. 

A  suit  which  cannot  be  prosecuted, 
defended,  or  determined  without  resort 
to  the  articles  of  the  Revised  Statutes 
of  the  United  States  and  a  construction 
of  them,  is  a  suit  arising  under  the 
laws  of  the  United  States,  so  as  to  au- 
thorize a  removal  to  the  United  States 
courts.  Feibelman  v.  Packard  (1883) 
109  U.  S.  421,  3  Sup.  Ct  289,  27  L.  Ed. 
984;  McKee  v.  Brooks  (1885)  64  Tex. 
255. 

If  the  cause  will  necessarily  involve  a 
question  depending  on  the  construction 
of  a  law  of  congress,  it  is  removable, 
notwithstanding  it  presents  other  ques- 
tions which  depend  on  general  princi- 
ples. Connor  v.  Scott  (C.  C.  1876)  Fed. 
Cas.  No.  3,119. 

No  removable  question  arises  from 
the  fact  that  plaintiff  acquired  title  from 
the  United  States  to  the  funds  loaned 
defendant,  and  to  recover  which  suit 
was  brought  Houston  &  T.  C.  R,  Co. 
V.  State  (Tex.  Civ.  App.  1897)  41  S.  W. 
157,  reversed  on  other  grounds  Same 
V.  State  of  Texas  (1900)  20  Sup.  Ct 
545,  177  U.  S.  66,  44  L.  Ed.  673. 

67.  Actions  against  or  for  aots  of 
United  States  offloers.— An  action  by  a 
deputy  marshal  against  his  principal  or 
by  the  marshal  against  the  deputy  for 
fees  is  not  removable.  Upham  v.  Soo- 
ville  (1882)  40  Ark.  170;  Setzer  v. 
Douglass  (1884)  91  N.  C.  426;  Hilde- 
brand  v.  Douglass,  Id.  430. 

Where  suit  was  brought  in  a  state 
court  against  defendant  as  "the  duly 
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qualified  and  acting  postmaster  at  Dal- 
las, Tez./'  and  sought  relief  against 
certain  official  acts  performed  by  the  de- 
fendant under  orders  of  the  Postmaster 
Creneral,  it  was  a  suit  against  an  officer 
of  the  United  States  in  his  official  ca- 
pacity, and  removable.  Bryant  Bros. 
Co.  V.  Robinson  (1906)  149  Fed.  321, 
79  C.  C.  A.  259. 

An  action  by  the  collector  of  inter- 
nal revenue,  against  the  deputy  collec- 
tor on  his  official  bond,  may  be  removed 
under  this  section.  Omer  v.  Saunders 
(C.    C.    1875)    Fed.    Cas.   No.    10,584. 

Where  the  condition  of  a  marshal's 
official  bond  is  in  strict  conformity  with 
R.  S.  {  783,  post,  §  1307,  and  the  ex- 
ceptions filed  raised  the  question  of 
what  is  the  proper  construction  of  the 
condition,  and  the  construction  of  the 
language  of  the  section  is  brought  in 
question,  the  cause  is  removable.  Law- 
rence v.  Norton  (C.  C.  1882)  13  Fed.  1. 

An  action  against  a  United  States  dis- 
trict attorney  for  malicious  prosecu- 
tion is  removable  when  all  of  the  pro- 
ceedings in  the  cnjoiinal  action  were  by 
United  States  officials,  in  a  federal 
court,  for  a  violation  of  federal  laws. 
Eighmy  v.  Poucher  (C.  C.  1898)  83 
Fed,  855. 

That  the  defendant  is  an  officer  of  the 
United  States,  and  claims  to  have  been 
acting  under  an  act  of  Congress  in 
doing  the  acts  complained  of,  does  not 
authorize  removal.  City  of  Stanfield  v. 
Umatilla  River  Water  Users'  Ass'n  (C. 
C.  1911)  192  Fed.  596. 

The  mere  fact  that  defendant  sued  for 
malicious  prosecution  an  agent  in  the 
employment  of  the  Post  Office  Depart- 
ment did  not  give  him  the  right  of  re- 
moval    (1843)  4  Op.  Atty.  Oen.  300. 

The  appointment  of  receivers  for  a 
street  railroad  company  by  a  federal 
court  while  condemnation  proceedings 
by  the  company  were  pending  on  appeal 
did  not  authorize  the  removal  of  the 
case  on  a  second  trial  to  the  federal 
court,  on  the  ground  that  the  case  be- 
came one  of  federal  cognizance  by  the 
appointment  of  the  receivers,  because 
they  were  officers  of  the  United  States; 
the  receivers  not  being  necessary  par- 
ties, and  their  rights  being  no  greater 
than  those  of  the  street  railroad  compa- 
ny. JefEery  v.  Osborne  (1911)  129  N. 
W.  931,  145  Wis,  351. 

68. Actions      or      prosecutions 

against  officers  acting  under  the  revenue 
or  election  laws,— See  post,  §  1015,  and 
notes. 

69. Decisions   under  the  act  of 

1863  for  the  removal  of  sult^  against 
officers  for  acts  during  the  Civil  War^— 

Supreme  Justices  v.  Murray  (1869)  9 
WaU.  274,  282,  19  L.  Ed.  658;  Bige- 
low  V.  Forrest  (1869)  9  Wall.  339,  347, 
19  L.  Ed.  696;  McKee  v.  Rains  (1869) 
10  Wall.  22,  19  L.  Ed.  880;  Hodgson 
V.  Millward  (C.  C.  1863)  Fed.  Cas.  No. 
6,568;   Clark  v.  Dick  (C.  C.  1870)  Fed. 


Cas.  No.  2.818;  Sweeney  v.  Coffin, 
Id.  13,686;  Woodson  v.  Fleck,  Id.  17,- 
996;  Skeen  v.  Huntington  (1865)  25 
Ind.    510;     McCormick    v.    Humphrey 

(1866)  27  Ind.  144;    Short  v.  Wilson 

(1867)  64  Ky.  (1  Bush.)  350;  Eifort 
V.  Bevins,  Id.  460;  Jones  v.  Seward 
(N.  Y.  1863)  40  Barb.  563,  26  How. 
Prac.  33,  17  Abb.  Prac.  377;  People  v. 
Murray  (N.  Y.  1864)  5  Parker,  Cr,  R. 
577;  Jones  v.  Seward  (N.  Y.  1864)  41 
Barb.  269;  Patrie  v.  Murray  (N.  Y. 
1864)  43  Barb.  323,  29  How.  Prac.  312; 
Benjamin  v.  Murray  (N.  Y.  1865)  28 
How.  Prac.  193;  Siebrecht  v.  Butler 
(N.  Y.  1866)  2  Abb.  Prac.  (N.  S.)  361, 
note;  Mitchell  v.  Dix  (N.  Y.  1871)  42 
How.  Prac.  475;  State  v.  Fairfield 
County  Court  of  Common  Pleas  (1864) 
15  Ohio  St.  377;  Hodgson  v.  Millward 
(1863)  3  Grant,  Cas.  432;  Kulp  v. 
Ricketts,  Id.  420;  State  of  Ohio  v. 
BUss,  Id.  427;  Kulp  v.  Ricketts  (Pa. 
1863)  5  Phila.  305;  Kneedler  v.  Lane 
(1863)  45  Pa.  St  (9  Wright)  238,  3 
Grant,  Cas.  465;  Martin  y.  Snowden 
(Va.  1868)  18  Grat.  100. 

70.  —.  Suits  against  officer  acting 
under  writ  Issued  by  federal  cojirt^-A 

suit  against  a  United  States  marshal 
for  seizure  of  goods  alleged  to  be  plain- 
tilTs  unde]^  attachment  sued  out  of  the 
federal  court,  where  the  marshal's  de- 
fense is  that  the  goods  were  the  prop- 
erty of  defendant  in  attachment,  is  re- 
movable. Bock  V.  Perkins  (1891)  11 
Sup.  Ct.  677,  139  U.  S.  628,  35  L.  Ed. 
314;  Kelsey  v.  Dallon  (C.  C.  18G8)  Fed. 
Cas.  No.  7,678;  McKee  v.  Brooks  (1885) 
64  Tex.  255.  So  is  an  action  on  the 
bond  of  a  United  States  marshal  to  re- 
cover damages  for  the  illegal  seizure 
of  goods  under  a  writ  or  warrant  issued 
from  a  district  court  in  proceedings  in 
bankruptcy.  Feibelraan  v.  Packard 
(1883)  3  Sup.  Ct.  289,  290,  109  U.  S. 
421,  27  L.  Ed.  984.  And  an  action 
against  private  parties  for  wrongfully 
causing  a  United  States  marshal  to 
levy  execution  on  plnintiCTs  chattels. 
Hurst  V.  Cobb  (C.  C.  1894)  61  Fed.  1. 
But  see  Walker  v.  Coleman  (1895)  55 
Kan.  381,  40  Pac.  640,  49  Am.  St.  Rep. 
254,  Phillips  V.  Edelstein  (Tex.  1884) 
2  Willson,  Qv.  Cas.  Ct  App.  §  449, 
and  McKee  v.  Coffin  (1880)  66  Tex. 
304,  1  S.  W.  276,  holding  that  an  action 
against  a  United  States  marshal  on  his 
official  bond,  for  the  wrongful  seizure 
of  property  under  a  writ  issued  on  a 
judgment  rendered  in  the  United  States 
circuit  court,  is  not  removable. 

An  action  against  a  marshal,  where 
a  part  of  the  plaintifiTs  case  is  to  make 
the  marshal  liable  for  the  acts  of  his 
deputy,  and  a  part  of  the  defense  is 
j us tifi cation  under  process  from  a  Unit- 
ed States  court,  arises  under  the  laws 
of  the  United  States.  Ellis  v.  Norton 
(C.  C.  1883)  16  Fed.  4,  4  Woods,  399. 

An  action  for  a  wrongful  levy  and 
sale  of  goods  by  a  United  States  mar- 
shal and  his  deputy  may  be  removed 
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where  the  defendants  plead  justification 
under  the  process  of  the  federal  court, 
but  a  general  denial  of  the  facts  stated 
in  the  petition  is  not  sufficient.  How- 
ard V.  Stewart  (1892)  34  Neb.  7C5,  52 
N.  W.  714. 

71.  Enforcement  and  effect  of  Judg- 
ments or  orders  of  United  States 
courts^— An  action  on  a  judgment  re- 
covered in  a  United  States  court  is  not 
necessarily  a  suit  arising  under  the 
laws  of  the  United  States.  Provident 
Sav.  Life  Assur.  Soc.  v.  Ford  (1885) 
114  U.  S.  635,  5  Sup.  Ct.  1104,  29  L. 
Ed.  261;  Long  v.  Quinn  Bros,  (1913) 
102  N.  E.  348,  215  Mass.  85.  But  a 
suit  involving  the  regularity  and  validi- 
ty of  a  decree  of  a  federal  court  is  re- 
movable. Johnson  v.  New  Orleans  Nat 
Banking  Ass'n  (1881)  33  La.  Ann.  479. 
And  so  are  suits  in  equity  in  a  state 
court,  the  effect  of  which,  as  disclosed 
on  the  face  of  the  bills,  are  to  delay 
and  obstruct,  and  perhaps  defeat,  the 
enforcement  of  a  judgment  of  a  federal 
court.  Cornue  v.  IngersoU  (C.  C.  1909) 
174  Fed.  666,  decree  affirmed  (1910) 
176  Fed.  194,  99  C.  C.  A.  548. 

A  case  does  not  arise  under  the  laws 
of  the  United  States  simply  because  the 
supreme  court,  or  any  other  federal 
court,  has  decided,  in  another  suit,  the 
questions  of  law  which  are  involved  in 
it.  Leather  Manufacturers'  Nat.  Bank 
V.  Cooper  (1887)  120  U.  S.  778.  7  Sup. 
Ct  777,  30  L.  Ed.  816,  affirming  order 
Cooper  V.  Leather  Manufacturers'  Nat. 
Bank  (C.  C.  1886)  29  Fed.  161.  Nor 
because  it  involves  the  construction  of 
orders  and  decrees  of  a  federal  court. 
U.  S.  V.  Douglas  (1893)  113  N.  C.  190, 
18  S.  E.  202.  And  so  is  a  suit  to  re- 
strain the  United  States  marshal  from 
proceeding  further  under  an  execution 
issued  out  of  a  federal  court  Frank 
V.  Leopold  &  Feron  Co.  (C.  C.  1909) 
169  Fed.  922.  And  suits  in  equity  in  a 
state  court,  the  effect  of  which,  as  dis- 
closed on  the  face  of  the  bills,  are  to 
delay  and  obstruct,  and  perhaps  defeat, 
the  enforcement  of  a  judgment  of  a  fed- 
eral court,  are  removable,  as  involving 
a  federal  question.  Cornue  v.  IngersoU 
(C.  C.  1909)  174  Fed.  666,  decree  af- 
firmed (1910)  176  Fed.  194,  99  C.  C.  A. 
548. 

In  an  action  against  a  corporation  in 
a  court  of  the  state  in  which  the  de- 
fendant was  incorporated,  brought  on  a 
judgment  recovered  against  it  in  a 
United  States  court  for  a  district  in 
another  state,  petition  by  it  for  remov- 
al which  alleged  that  it  was  not  an  in- 
habitant of  that  state,  and  that  process 
in  the  suit  was  not  personally  served 
on  defendant  or  any  of  its  officers,  but 
did  not  allege  that  there  was  no  service 
of  process  on  its  agent  in  the  district 
in  which  the  judgment  was  recovered, 
and  that  there  was  no  appearance  of 
defendant  in  that  suit,  did  not  raise  a 
defense  of  want  of  jurisdiction,  under 
R.  S.  §  739,  post,  §  1033.     Provident 
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Sav.  Life  Assur.  Soc.  v.  Ford  (1885) 
114  U.  S.  635,  5  Sup.  Ct  1104,  29  U 
Ed.  261. 

A  supplemental  bill  alleging  that  a 
certain  judgment  rendered  by  the  fed- 
eral court  after  removal  in  a  suit  to 
which  complainant  was  not  a  party  had 
been  obtained  by  collusion,  and  did  not 
conclude  her,  does  not  raise  a  federal 
question.  Rand  v.  Walker  (1886)  117 
U.  S.  340,  6  Sup.  Ct  769,  29  L.  Ed. 
907. 

A  suit  to  enjoin  officers  of  the  United 
States  charged  with  the  construction 
of  a  gbvernment  canal  from  changing 
the  location  of  a  highway  bridge  over 
the  canal,  in  alleged  violation  of  a  de- 
cree of  a  district  court  in  proceedings 
to  condemn  right  of  way  across  the 
highway,  is  one  arising  under  the  laws 
of  the  United  States,  and  removable  on 
that  ground.  Woods  v.  Root  (1903) 
123  Fed.  402,  59  C.  C.  A.  206. 

A  suit  to  recover  taxes  erroneously 
levied  by  the  officials  of  a  county,  under 
a  state  statute,  does  not  involve  any 
federal  question,  although  the  invalidi- 
ty of  such  taxes  has  been  established 
by  the  decree  of  a  federal  court  Ber- 
ger  V.  Douglas  County  Com'rs  (C.  C. 
1880)  5  Fed.  23,  2  McCrary,  483. 

An  action  on  a  supersedeas  bond  giv- 
en on  an  appeal  from  the  decree  of  a 
circuit  court  to  the  circuit  court  of  ap- 
peals to  recover  the  damages  sustain- 
ed by  the  appellee  is  one  involving  ques- 
tions arising  under  the  laws  of  the 
United  States,  and  is  removable  into 
the  federal  court.  Crane  v.  Buckley 
(C.  C.  1900)  105  Fed.  401. 

A  suit  between  citizens  of  the  same 
state,  touching  the  title  to  a  tract  of 
land,  cannot  be  removed  to  a  federal 
court  merely  because  one  party  claims 
title  under  a  sale  made  by  a  United 
States  marshal  on  a  fi.  fa.  issued  from 
a  federal  court  Carson  v.  Dunham 
(1887)  121  U.  S.  421,  7  Sup.  Ct  1030, 
30  L.  Kd.  992;  Gay  v.  Lyons  (C.  C. 
1877)  Fed.  Cas.  No.  5,281.  But  an  ac- 
tion of  trespass  is  removably  from  a 
state  to  a  federal  court  where  defend- 
ant justifies  the  alleged  trespass  under 
the  authority  of  a  court  and  of  the  laws 
of  the  United  States.  Houser  v.  Clay- 
ton (C.  C.  1878)  Fed.  Cas.  No.  6,739. 

72.  Cases  under  laws  relating  to 
claims  against  United  States^^A  suit 
to  subject  a  judgment,  obtained  by  the 
defendant  against  the  United  States  in 
the  court  of  claims,  to  the  payment  of 
a  judgment  against  defendant,  and  for 
injunction  to  restrain  defendant  from 
collecting,  transferring,  or  otherwise 
disposing  of  said  claim  against  the  gov- 
ernment, and  for  the  appointment  of  a 
receiver  to  collect  and  hold  the  fund, 
involved  the  construction  of  R.  S.  S 
3477,  post,  §  6383.  Willard  v.  Mueller 
(C.  C.  1885)  23  Fed.  209. 

73.  Actions  against  receivers  appoint- 
ed by  United  States  courts  or  tlieir 
sureties^— Where  receivers  of  an  Inter- 
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state  railroad  were  appointed  by  a  fed- 
eral court,  actions  against  them  insti- 
tuted by  claimants  in  a  state  court 
were  not  removable  to  the  federal  court 
as  involying  a  federal  question  on  the 
theorj'  that  to  permit  such  suits  to  be 
maintained  in  the  state  court  would  in- 
terfere with  the  receiver's  operation  of 
the  road  and  their  performance  of  its 
duties  to  the  public.  Dale  v.  Smith  (0. 
C.  1910)  182  Fed.  300. 

That  a  receiver  appointed  by  a  Unit- 
ed States  court  had  begun  a  suit  against 
trustees  for  the  bondholders  does  not 
makie  a  federal  question  in  a  suit  by  the 
owner  of  bonds  against  the  trustees,  the 
receiver  not  being  a  party,  no  relief 
being  demanded  against  him,  and  the 
principal  relief  demanded  being  the  re- 
moval of  defendants,  and  the  appoint- 
ment of  another  trustee.  Vanderbilt  v. 
Kerr  (0.  0.  1911)  188  Fed.  537. 

Whether  the  liabili^  of  the  sureties 
on  the  bond  of  a  receiver  appointed  by 
a  federal  court  is  joint  or  several  does 
not  involve  a  federal  question.  U.  S. 
V.  Douglas  (18»3)  113  N.  C.  190,  18  S. 
E.  202. 

74.  -*^  Federal  question  dependent 
on  federal  appolntment^^See,  post,  § 
1048,  and  notes. 

75.  Actions  by  or  against  United 
States  corporations  In  generals— Corpo- 
rations organized  under  acts  of  con- 
gress can  remove  suits  against  them 
on  the  ground  that  such  suits  are  suits 
''arising  under  the  laws  of  the  United 
States."  Union  Pac.  R.  Co.  v.  Myers 
(1885)  115  U.  S.  1,  5  Sup.  Ct.  1113,  29 
Li.  Ed.  319  (reversing  judgment  Myers 
V.  Union  Pac.  Ry.  Co.  [C.  C.  1882]  16 
Fed.  292,  3  McCrary,  578);  Supreme 
Lodge  of  Kjiights  of  Pythias  of  the 
World  V.  Hill  (1896)  76  Fed.  468,  22  C. 
C.  A.  280;  Cruikshank  v.  Fourth  Nat 
Bank  (C.  C.  1883)  16  Fed.  888;  Allen  v. 
Texas  &  P.  R.  Co.  (C.  C.  1885)  25  Fed. 
613;  Union  Pac.  R.  Co.  v.  McComb  (N. 
Y.  1880)  58  How.  Prac.  478;  Choctaw. 
O.  &  G.  R.  Co.  V.  Hendricks  (Okl.  1908) 
95  Pac.  970;  Same  v.  Hamilton,  Id.  972; 
Texas  &  P.  Ry.  Co.  v.  Watson  (Tex. 
Civ.  App.  1898)  43  S.  W.  1(\60.  CON- 
TRA, Union  Pac.  Ry.  Co.  v.  Dyche 
(1883)  31  Kan.  120,  1  Pac.  243;  Ulster 
County  Sav.  Inst.  v.  Fourth  Nat.  Bank 
(N.  Y.  1880)  59  How.  Prac.  482. 

An  action  brought  against  a  corpora- 
tion chartered  under  an  act  of  Congress 
and  a  local  defendant,  upon  a  joint  lia- 
bility, is  a  suit  arising  under  the  laws 
of  the  United  States,  and,  as  such,  is 
removable  from  a  state  court  to  a  fed- 
eral Circuit  Court  on  petition  of  both 
defendants.  In  re  Dunn  (1909)  29 
Sup.  Ct.  299,  212  U.  S.  374,  53  L.  Ed. 
558;  Texas  &  P.  Ry.  Co.  v.  Eastin  & 
Knox  (1909)  29  Sup.  Ct.  564,  214  U.  S. 
153,  53  L.  Ed.  946  (affirming  judgment 
[1907]  102  S.  W.  105,  100  Tex.  556); 
Lund  V.  Chicago,  R.  I.  &  P.  Ry.  Co. 
(C.  C.  1897)  78  Fed.  385;  Martin  v.  St. 
Louis  Southwestern  Ry.  Co.  of  Texas 


(C.  O.  1904)  134  Fed.  184;  Choctaw,  O. 
&  G.  R.  Co.  V.  Hamilton  (Okl.  1908) 
95  Pac.  972;  Texas  &  P.  Ry.  Co.  v. 
Huber  (Tex.  1909)  121  S.  W.  1106; 
Same  v.  Beckworth  (Tex.  Civ.  App. 
1909)  118  S.  W.  729.  CONTRA,  Tex- 
as &  P.  Ry.  Co.  V.  Huber  (1906)  92  S. 
W.  832,  100  Tex.  1. 

Acts  of  Congress  conferring  rights 
and  privileges  upon  the  territorial  cor- 
porations did  not  give  such  corporations 
a  federal  character,  such  as  will  jus- 
tify them  in  removing,  on  that  ground, 
suits  brought  against  them  in  the  state 
courts.  Oregon  Short  line  &  U.  N.  R. 
Co.  V.  Skottowe  (1896)  162  U.  S.  490, 
16  Sup.  Ct  869,  40  L.  Ed.  1048  (affirm- 
ing Skottowe  V.  Oregon  Short  Line  & 
U.  N.  Ry.  Co.  [1892]  22  Or.  430,  30  Pac. 
222,  16  L.  R.  A.  593) ;  Conlon  v.  Ore- 
gon Short-Line  &  U.  N.  By.  Co.  (1892) 
21  Or.  462,  28  Pac.  501.  Nor  did  the 
act  which  extended  over  Indian  Terri- 
tory certain  laws  of  Arkansas  relating 
to  corporations  making  the  Arkansas 
law  a  part  of  the  act  of  Congress  as 
though  incorporated  therein  in  haec  ver- 
ba make  a  private  corporation  organ- 
ized under  such  law  a  federal  corpora- 
tion. Boyd  V.  Great  Western  Coal  & 
Coke  Co.  (C.  C.  1911)  189  Fed.  115. 
CONTRA,  Canary  Oil  Co.  v.  Standard 
Asphalt  &  Rubber  Co.  (O.  C.  1909) 
182  Fed.  663. 

A  suit  brought  by  the  attorney  gen- 
eral of  a  state  to  test  the  validity  of  an 
alleged  unlawful  consolidation  of  rail- 
road companies,  which  rests  only  on 
authority  conferred  for  the  purpose  by 
acts  of  congress,  presents  a  case  aris- 
ing imder  the  laws  of  the  United  States. 
Ames  V.  Kansas  (1884)  111  U.  S.  449, 
4  Sup.  Ct.  437,  28  L.  Ed.  482.  And, 
where  a  state  begins  a  suit  in  its  own 
courts  to  recover  taxes  levied  under  its 
laws  on  the.  property  of  a  corporation 
created  by  its  power,  and  the  corpora- 
tion sets  up  the  defense  that  the  state 
had  no  power  to  tax  the  franchises  of 
the  corporation  derived  from  the  acts 
of  congress,  aild  that  the  statute  under 
which  the  taxes  were  levied  violated  ar- 
ticle 14  of  the  amendments  of  the  con- 
stitution of  the  United  States,  such 
suit,  is  removable,  regardless  of  the  va- 
lidity of  the  claim  set  up.  Southern 
Pac.  R.  Co.  V.  California  (1886)  6  Sup. 
Ct.  993,  995,  118  U.  S.  109,  30  L  Ed. 
303, 

Where,  in  an  action  for  land  against 
the  lessor  thereof  and  the  lessee,  a  cor- 
poration created  by  the  laws  of  the 
United  States,  the  complaint  alleged 
that  such  corporation  was  in  actual 
possession,  and  the  return  of  the  sum- 
mons alleged  service  upon  both  defend- 
ants, such  corporation  was  a  party,  so 
that  a  federal  question  was  involved, 
though  the  court,  in  rendering  judg- 
ment>  spoke  of  such  party  as  not  hav- 
ing been  served  and  as  not  appearing. 
Washington  &  I.  R.  Co.  v.  Coeur 
d'Alene  R.  &  Nav.  Co.  (1895)  160  U. 
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S.  77,  16  Sup.  Ot  231,  40  L.  Ed.  355, 
affirming  (1894)  60  Fed.  981,  9  C.  C.  A. 
303,  15  U.  S.  App.  359. 

By  the  consolidation  of  a  federal  with 
a  state  corporation,  the  former  does 
not  lose  any  of  its  rights  or  franchises 
as  such,  and  is  not  estopped  from  re- 
moving suits  brought  against  It  in  the 
state  courts  to  those  of  the  United 
States,  notwithstanding  that  the  laws 
of  the  state  in  question  provide  to  the 
contrary.  Allen  v.  Texas  &  P.  R.  Co. 
(C.  C.  1885)  25  Fed.  513. 

Proceedings  for  the  condemnation  of 
a  right  of  way  cannot  be  removed  into 
a  federal  court  by  a  federal  corpora- 
tion joined  as  a  defendant,  when  it  does 
not  appear  that  such  corporation  is  con- 
cerned in  the  litigation.  Seattle  &  M. 
R.  Co.  V.  State  (C.  C.  1892)  52  Fed. 
594. 

A  provision  in  the  charter  pt  the  Na- 
tional Life  Insurance  Company  of  the 
United  States  declaring  it  capable  of 
suing  and  being  sued  in  the  federal 
courts  does  not  give  those  courts  ex- 
clusive jurisdiction,  or  give  the  corpo- 
ration a  right  of  removal  to  the  fed- 
eral courts  when  sued  in  the  state 
courts.  Schefifer  v.  National  Life  Ins. 
Co.  (1879)  25  Minn.  53.  Nor  does  an 
act  giving  aid  in  the  construction  of  a 
railroad,  which  in  all  other  matters 
was  to  be  governed  by  the  law  of  the 
state.  State  v.  Southern  Pac.  Co. 
(1893)  23  Or.  424,  31  Pac.  960. 

In  an  action  against  a  railroad  com- 
pany for  injuries  to  plaintiff  while  it 
was  in  the  hands  of  a  receiver,  where 
defendant  was  entitled  to  a  removal 
from  the  state  court  to  the  federal 
court  because  of  having  been  created 
under  federal  laws,  the  fact  that  the 
receiver,  a  resident  of  the  state,  was  im- 
properly joined  as  a  party  defendant 
does  not  defeat  defendant's  right  of  re- 
moval. Texas  &  P.  Ry.  Co.  v.  Bloom 
(1892)  85  Tex.  279,  20  S.  W.  133. 

76. Decisions  under  R.  S.  §  640, 

expressly  providing  for  removal  of  caus- 
es brought  against  federal  corporations. 
— Fisk  V.  Union  Pac.  R.  Co.  (C.  O. 
1869)  Fed.  Cas.  No.  4,827;  Gard  v. 
Durant,  Id.  5,216;  Jones  v.  Oceanic 
Steam  Nav.  Co.  (C.  C.  1873)  Fed.  Cas. 
No.  7,485;  Magee  v.  Union  Pac.  R. 
Co.,  Id.  8,945;  Kain  v.  Texas  Pac.  R. 
Co.  (C.  C.  1875)  Fed.  Cas.  No.  7,596; 
Turton  v.  Union  Pac.  R.  Co.,  Id.  14,- 
273;  Texas  v.  Texas  &  P.  R.  Co.  (C. 
C.  1879)  Fed.  Cas.  No.  13,848;  Reding 
V.  Texas  &  P.  R.  Co.  (C.  C.  1880)  Fed. 
Cas.  No.  11,630a;  Northern  Line  Pack- 
et Co.  V.  Binninger  (1873)  70  111.  571; 
Hazard  v.  Durant  (1870)  9  R.  I.  602; 
Texas  &  P.  Ry.  Co.  v.  McAllister 
(1883)  59  Tex.  349. 

77.  Cases  under  laws  relating  to  ter- 
ritories.—Though  a  complaint  by  a  set- 
tler claiming  title  under  the  pre-emption 
laws  of  the  United  States  against  a 
railroad  company  states  that  defend- 
ant claims  under  the  laws  of  the  ter- 
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ritory  of  Washington  authorizing  rail- 
road companies  to  appropriate  land  for 
right  of  way,  it  discloses  a  cause  of  ac- 
tion arising  under  the  laws  of  the  Unit- 
ed States,  so  as  to  authorize  a  remov- 
al from  a  state  court  to  the  federal 
court,  the  court  having  judicial  knowl- 
edge that  the  authority  of  the  territory 
to  legislate  as  to  the  matter  in  question 
is  derived  from  the  act  of  congress 
granting  to  railroad  companies  the  right 
of  way  through  the  public  lands  of  the 
United  States.  Spokane  FaUs  &  N. 
Ry.  Co.  v.  Ziegler  (1897)  17  Sup.  Ct 
728,  730,  167  U.  S.  65,  42  L.  Ed.-  79, 
affirming  judgment  (1894)  61  Fed.  392, 
9  C.  C.  A.  548. 

In  an  action  for  injuries  to  plaintilf 
while  switching  cars  on  defendant's 
road  in  Indian  Territory,  while  the  Ar- 
kansas statute  providing  that  the  com- 
mon law  not  inconsistent  with  the  Con- 
stitution and  laws  of  the  state  should 
be  the  rule  of  decision  was  in  force  in 
Indian  Territory  by  virtue  of  an  act  of 
Congress,  the  action  arises  under  the 
statutes  of  Arkansas,  and  not  under  the 
act  of  Congress.  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Hollan  (Tex.  Civ.  App. 
1908)  107  S.  W.  642;  Same  v.  Blach- 
ley  (1908)  50  Tex.  Civ.  App.  141,  109 
S.  W.  995. 

78.  Cases  under  laws  relating  to  pub- 
lic landSw~A  suit  in  ejectment  in  which 
defendants  claim  title  under  a  patent 
from  the  United  States,  and  plaintiff 
claims  under  a  prior  patent,  and  relies 
on  want  of  authority  in  the  land  de- 
partment to  issue  the  patent  to  defend- 
ants, involves  a  case  arising  under  the 
laws  of  the  United  States.  Mitchell  v. 
Smale  (1891)  140  U.  S.  406,  11  Sup. 
Ct  819,  840,  35  L.  Ed.  442.  So  does 
a  suit  by  the  daughter  of  a  deceased 
homestead  settler  to  establish  her  title 
under  the  operation  of  the  state  laws, 
as  against  his  widow,  to  whom  the  pat- 
ent has  issued.  McCune  v.'  Essig 
(1905)  26  Sup.  Ct  78, 199  U.  S.  382,  50 
L.   Ed.   237.  affirming  decrees    (C.    C. 

1902)  118   Fed.   273,   and    (C.   C.   A. 

1903)  122  Fed.  588.  59  C.  C.  A.  429. 
A  suit  by  a  vendee  of  the  state,  under  a 
state  act,  for  the  selection  and  sale  of 
the  swamp  and  overflowed  lands  grant- 
ed to  the  state  by  act  of  congress,  to 
enjoin  the  commission  of  a  nuisance  on 
the  land  so  purchased,  involves  the 
question  whether  said  land  was  grant- 
ed to  the  state  by  said  act  at  the  time 
of  its  selection  by  the  state.  Miller  v. 
Wattier  (C.  C.  1886)  24  Fed.  49.  Like- 
wise an  action  in  ejectment,  where  it 
appears  that  both  parties  claim  under 
deeds  from  the  trustee  holding  the  le- 
gal title  of  a  town  site  on  public  lands, 
and  both  claim  to  be  cestuls  que  trust- 
ent  under  the  statute.  Dunton  v.  Muth 
(C.  C.  1891)  45  Fed.  390.  An  action 
to  determine  adverse  claims  to  lands  en- 
tered as  a  "soldier's  additional  home- 
stead," where  each  of  the  caterers  ex- 
ecuted   an    instrument    assigning    his 
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right  prior  to  doing  any  of  the  acts  re- 
quired to  he  done  in  order  to  perfect 
their  rights,  and  alienating  such  lands 
contrary  to  law,  and  plaintiffs'  title  was 
wholly  derived  through  such  instru- 
ments; and  defendants'  title  was  de- 
rived through  original  entrymen  hold- 
ing under  United  States  patent  Walk- 
er V.  Richards  (C.  C.  1893)  55  Fed. 
129.  A  suit  to  quiet  title  to  certain  real 
estate,  where  the  real  controversy  is 
the  proper  construction  of  surveys  of 
land  made  under  the  authority  of  acts 
of  Congress.  Green  v.  Valley  (C.  C. 
1900)  101  Fed.  882.  And  an  action  hy 
the  state  to  annul  a  contract  for  the 
reclamation  of  land  under  the  Carey 
Act  because  of  defendant's  failure  to 
comply  therewith.  State  of  Oregon  v. 
Three  Sisters  Irr.  Co.  (C.  C.  1907)  158 
Fed.  346. 

In  an  action  by  a  citizen  of  California 
in  a  district  court  of  that  state  to  quiet 
his  title  to  certain  of  the  Pueblo  lands 
of  the  city  of  San  Francisco,  granted 
to  that  city  by  an  act  of  Congress,  the 
questions  of  title  involved  do  not  arise 
under  the  laws  of  the  United  States, 
so  as  to  authorize  its  removal  to  the 
United  States  Circuit  Court  Hoadley 
v.  City  and  County  of  San  Francisco 
(1876)  94  U.  S.  4,  24  L.  Ed.  34. 

The  issues  raised  by  defendants  in 
ejectment  who  were  strangers  to  the 
paramount  title  as  to  whether  the  Mex- 
ican grant  under  which  plaintiff  claimed 
was  valid  and  whether  the  land  sued 
for  was  included  in  the  grant,  as  de- 
fined by  the  patent,  presents  no  federal 
question.  Los  Angeles  Farming  &  Mill- 
ing Co.  V.  Hoff  (C.  C.  1891)  48  Fed. 
340. 

An  action  against  the  register  of 
United  States  land  office  and  register  of 
state  land  office,  to  enjoin  former  from 
entering  cancellations  of  lieu  land  se- 
lections upon  his  records,  involves  a 
question  arising  under  the  laws  of  the 
United  States.  State  Improvement- 
Development  Co.  V.  Leininger  (D.  C. 
1914)  228  Fed.  884. 

The  question  whether  a  patent  from 
the  United  States  conveys  part  of  the 
seashore  below  high- water'  mark  in 
front  of  the  land  conveyed  by  the  patent 
is  a  "federal  question,"  authorizing  the 
removal  of  the  cause  from  the  state  to 
the  federal  court  Kenyon  v.  Squire 
(1890)  1  Wash.  St  9.  24  Pac.  28. 

79.  Mines   and    mining    rights.— 

An  adverse  suit  after  application  for  a 
patent  for  a  mining  claim  is  remov- 
able. Frank  G.  &  S.  M.  Co.  v.  Larimer 
M.  &  S.  Co.  (C.  C.  1881)  8  Fed.  724,  2 
McCrary,  138.  But  not  a  suit  to  de- 
termine the  right  to  a  mining  claim,  in 
which  the  only  questions  to  be  litigated 
are  what  are  the  local  laws,  rules,  regu- 
lations, and  customs  by  which  the  rights 
of  the  parties  are  governed,  and  wheth- 
er the  parties  have  in  fact  conformed 
to  them.  Trafton  v.  Nougues  (C.  C. 
1877)   Fed.  Cas.  No.  14,134.     Nor  an 


action  in  a  state  court,  which  appears 
by  the  complaint  to  be  simply  one  to 
recover  damages  for  trespass  upon  the 
plaintiffs  mining  claim.  Argonaut  Min. 
Co.  V.  Kennedy  Mining  &  Milling  Co. 
(C.  C.  1897)  84  Fed.  1.  But,  where  the 
right  of  the  alleged  trespasser  to  en- 
ter turns  upon  the  construction  to  be 
given  to  the  federal  mining  laws,  the 
case  is  removable.  Cheesman  v.  Shreve 
(C.  C.  1888)  37  Fed.  36. 

80.  Water  rights.— An  action  in  a 

state  court,  based  upon  an  allegation 
that  the  defendant,  in  operating  its 
quartz  mill,  by  means  of  a  water  right 
claimed  by  it,  has  poured  over  the  com- 
plainant's lands  a  quantity  of  tailings  and 
debris,  only  questions  the  defendant's 
right  to  so  use  the  land,  and  does  not 
involve  any  right  secured  by  B.  S.  §§ 
2339,  2340,  post,  {fi  4475,  4476.  In  re 
Helena  &  L.  Smelting  &  Beduction  Co. 
(C.  C.  1891)  48  Fed.  609. 

81. Publio  highways.— A  petition 

by  a  telegraph  company  under  a  state 
statute  for  condemnation  of  a  right  of 
way  along  the  right  of  way  of  a  rail- 
road company  within  the  state  did  not 
present  a  federal  question  so  as  to  con- 
fer federal  jurisdiction  because  the  pro- 
posed condenmation  might  interfere 
with  interstate  commerce  and  involved 
an  interference  with  navigable  waters 
of  the  United  States  within  its  juris- 
diction. Western  Union  Telegraph  Co. 
of  niinois  V.  Southeast  &  St  L.  By. 
Co.  (1913)  208  Fed.  266,  125  C.  C.  A. 
466. 

A  proceeding  to  exclude  a  bridge  com- 
pany from  the  use  of  a  franchise  to  op- 
erate railroad  tracks  in  a  public  street 
does  not  raise  a  federal  question, 
though  such  tracks  lead  to  its  bridge, 
built  imder  the  authority  of  acts  of 
Congress  which  declared  that  it  "shall 
be  a  lawful  structure,  and  shall  be  rec- 
ognized and  known  as  a  post  route." 
Commonwealth  of  Kentucky  v.  Louis- 
vUle  Bridge  Co.  (C.  C.  1890)  42  Fed. 
241. 

In  proceedings  by  a  railroad  company 
to  condemn  a  portion  of  the  right  of 
way  of  another  railroad  company, 
claiming  under  an  act  of  congress  grant- 
ing the  right  of  way  on  condition  that 
the  road  should  be  a  public  high- 
way for  the  use  of  the  United  States, 
free  from  toll  or  charge  upon  the  trans- 
portation of  any  property  or  troops  of 
the  United  States,  and  that  the  United 
States  mail  should  at  all  times  be 
transported  thereon,  a  defense  based 
partly  on  the  alleged  necessity  of  the 
whole  of  the  right  of  way  for  the  dis- 
charge of  the  conditions  imposed  by 
such  grant  does  not  involve  a  federal 
question  entitling  such  grantee  to  a  re- 
moval of  the  cause  to  the  federal  courts. 
Illinois  Cent  B.  Co.  v.  Chicago,  B.  & 
N.  B.  Co.  (1887)  122  HI.  473,  13  N.  B. 
140. 

In  an  action  against  a  telegraph  com- 
pany to  recover  damages  for  trespasser 
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upon  plaintiiTs  land  lying  along  a  pub- 
lic highway,  as  tlie  controversy  was 
not  as  to  what  rights  the  company  had 
to  be  upon  the  road,  but  as  to  whether, 
as  a  matter  of  fact,  it  was  upon  the 
public  road  or  plaintiff's  land,  a  deci- 
sion of  the  issues  does  not  require  a 
construction  of  the  acts  of  congress  in 
relation  to  the  right  of  telegraph  com- 
panies to  use  public  roads  in  the  con- 
struction of  their  lines,  and  defendant 
was  not  entitled  to  a  removal  of  the 
dause  to  the  federal  court  on  that 
ground.  Postal  Telegraph  Co.  v.  Gofer 
(1893)  14  Ky.  Law  Rep.  (abstract) 
574. 

An  action  to  enforce  a  schedule  of 
rates  adopted  by  the  railroad  commis- 
sioners against  a  railroad  company  was 
not  removable  because  the  company 
had  accepted  aid  under  an  act  of  Con- 
gress. State  V.  Southern  Pac.  Co. 
(1893)  23  Or.  424,  31  Pac.  960. 

82.  Cases  under  revenue  lawSd— See, 
also,  post,  S  1015,  and  notes. 

In  an  action  in  a  state  court  by  a 
broker  to  recover  commissions  on  sales 
of  land,  the  exclusion  of  evidence  that 
he  had  not  paid  the  tax  or  received  the 
license  required  by  United  States  stat- 
ute, when  properly  excepted  to,  raises* 
a  federal  question.  Ruclsman  v.  Berg- 
holz  (1877)  131  U.  S.  (Appendix)  cxKU, 

23  L.  Ed.  1008.  So  does  an  action  to 
recover  the  possession  of  land  involve 
a  federal  question  where  the  matter  in 
dispute  depends  on  the  legality  or  ef- 
fect of  a  prior  sale  of  the  premises*  for 
delinquent  taxes  under  an  act  of  con- 
gress.   Miller  v.  Wattier  (C.  C.  1885) 

24  Fed.  49,  54. 

Whether  there  could  be  a  sale  of 
cotton,  so  as  to  pass  title  to  the  vendee 
before  the  payment  of  the  government 
tax.  ip  not  a  federal  question.  Carson 
v.  Ober  (1879)  131  U.  S.  (Appendix) 
dx,  25  L.  Ed.  157. 

A  cause  involving  the  question  wheth- 
er an  express  company  or  its  customer 
must  furnish  the  stamp  required  by  the 
war  revenue  act  of  1898  to  be  affixed  to 
a  receipt  given  by  the  company  is  one 
arising  under  a  law  providing  internal 
revenue,  and  is  removable.  Crawford 
V.  Hubbell  (C.  C.  1898)  89  Fed.  1.  But 
see  Johnson  v.  Wells  Fargo  &  Co.  (C. 
C.  1899)  98  Fed.  3. 

83.  Cases  arising  under  postal  laws 
or  Sherman  anti-trust  act.~A  con- 
troversy arising  under  the  postal  laws 
is  removable.  Lewis  Pub.  Co.  v.  Wy- 
man  (C.  C.  1907)  152  Fed.  200.  So  is 
a  suit  in  equity  to  cancel  certain  agree- 
ments regulating  the  price  of  paint  and 
varnish  removers,  manufactured  and 
sold  under  patents  issued  to  defendant, 
on  the  ground  that  such  agreements 
were  in  violation  of  the  Sherman  anti- 
trust law.  Chalmers  Chemical  Co.  v. 
Chadeloid  Chemical  Co.  (C.  C.  1909) 
175   Fed.  995. 

84.  Cases  under  laws  relating  to  nav- 
Igation^-An  application  for  mandamus 
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to  compel  railroad  companies  owning 
and  operating  a  bridge  over  a  navigable 
river  to  remove  it  or  to  replace  it  New 
Orleans,  M.  &  T.  R.  Co.  v.  Mississippi 
(1880)  102  U.  S.  135,  26  D.  Ed.  96; 
State  V.  White  River  Valley  Ry.  Co. 
(1911)  27  S.  D.  65,  129  N.  W.  1034. 

In  an  action  on  a  policy  on  a  steam- 
boat, the  question  whether,  if  the  boat 
was  carrying  turpentine  as  freight,  the 
owner  must  show  affirmatively  a  li- 
cense to  carry  such  turpentine,  or 
whether  the  law  would  presume  a  li- 
cense until  the  contrary  was  shown,  is 
hot  a  federal  question.  Marsh  v.  Cit- 
izens' Ins.  Co.  (1878)  131  U.  S.  (Ap- 
pendix) ccxiii,  25  L.  Ed.  90.  Nor  is 
the  question  whether  the  city  of  New 
York  has,  under  its  charter,  the  exclu- 
sive right  to  establish  ferries  between 
Manhattan  Island  and  the  shore  of 
Staten  Island  on  the  Kill  von  Kull,  and, 
if  so,  whether  defendants  have  interfer- 
ed therewith  by  operating  such  a  ferry, 
notwithstanding  the  vessels  used  by  de- 
fendants in  their  business  are  licensed 
and  enrolled,  and  the  officerer  navigat- 
ing them  are  licensed,  under  the  laws 
of  the  United  States.  Starin  ▼.  City  of 
New  York  (1886)  115  U.  S.  248,  6  Sup. 
Ct  28,  29  L.  Ed.  388,  affirming  order 
City  of  New  York  v.  Independent 
Steamboat  Co.  (C.  C.  1884)  21  Fed. 
593;   Id.  (C.  C.  1885)  22  Fed.  801. 

A  suit  to  enjoin  officers  of  the  United 
States  charged  with  the  construction  of 
a  government  canal  from  changing  the 
location  of  a  highway  bridge  over  the 
canal,  in  alleged  violation  of  a  decree 
of  a  district  court  in  proceedings  to 
condemn  right  of  way  across  the  high- 
way, is  one  arising  under  the  laws  of 
the  United  States*.  Woods  v.  Root 
(1903)  123  Fed.  402,  59  C.  C.  A.  206. 
So  is  one  against  the  Chicago  drainage 
district  to  enjoin  the  defendant,  in  the 
prosecution  of  the  work  for  which  it 
was  chartered,  from  reducing  the  level 
of  the  water  in  the  Illinois  &  Michigan 
Canal,  which  alleged  as  grounds  for 
such  relief  that  by  the  acts  of  congress 
authorizing  the  state  to  construct  the 
canal,  and  granting  lands  In  aid  thereof, 
the  state  was  required  to  forever  main- 
tain such  canal  as  a  navigable  waterway 
for  the  free  passage  of  any  property 
of  the  United  States,  and  that  under 
the  terms  of  such  acts  the  state  could 
confer  no  power  on  the  defendant  to 
destroy  the  same.  People  v.  Sanitary 
Diet,  of  Chicago  (C.  a  1899)  98  Fed. 
150. 

A  petition  to  seize  and  sell  a  vessel 
under  a  mortgage  given  by  a  third  per- 
son which  alleged  that  a  federal  mar* 
sbal  had  sold  the  vessel  without  read- 
ing the  notices  of  mortgage  thereon  as 
required  by  state  law,  does  not  show 
a  federal  controversy  removable  under 
Act  Aug.  13,  1888,  as  one  arising  under 
a  federal  law.  W.  G.  Coyle  &  Co.  t. 
Stern  (1912)  193  Fed.  582, 113  C.  C.  A. 
450. 

Petition  bgr  a  telegraph  company  un- 
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der  a  state  statute  for  condemnation 
of  a  right  of  way  along  the  right  of 
way  of  a  railroad  company  within  the 
state  did  not  present  a  federal  question 
so  as  to  confer  federal  jurisdiction  be- 
cause the  proposed  condemnation  might 
interfere  with  interstate  commerce  and 
involved  an  interference  with  navigable 
waters  of  the  United  States  within  its 
jurisdiction.  Western  Union  Telegraph 
Co.  of  Illinois  v.  Southeast  &  St.  L.  Ry. 
Co.  (1913)  208  Fed.  266,  125  C.  O.  A. 
466. 

A  suit  under  the  New  Jersey  Work- 
men's Compensation  Act  by  a  machinist 
working  on  defendant's  dry  dock  is  not 
within  the  exclusive  jurisdiction  of  the 
federal  courts,  as  a  c^se  Involving  ad- 
miralty or  maritime  jurisdiction,  and 
was  not  removable.  Berton  v.  Tietjen 
&  Lang  Dry  Dock  Co.  (D.  0.  1915)  219 
Fed.  763. 

85.  Cases  under  laws  relating  to  In* 
terstate  oommeroe^— As  action  against 
an  interstate  common  carrier  by  rail 
for  damages  caused  by  unjust  discrim- 
ination in  rates  and  charges  against 
plaintiff  as  a  shipper  over  its  road,  and 
in  affording  other  shippers-  better  fa- 
cilities, and  for  unlawfully  demanding 
and  receiving  extortionate  rates  from 
plaintiff,  is  an  action  arising  under  the 
interstate  commerce  act,  though  not  in 
express  terms  based  on  that  act,  and 
though  an  action  would  lie  for  the 
same  cause  at  common  law,  when  the 
petition  for  removal  sets  up  defenses' 
based  on  the  interstate  commerce  act. 
Lowry  v.  Chicago,  B.  &  Q.  R.  Co.  (C. 
C.  1891)  46  Fed.  83. 

A  bill  by  a  state  alleging  that  defend- 
ant corporation  was  chartered  by  the 
state  to  build  and  operate  a  railroad  be- 
tween the  interior  and  the  seaboard; 
that  since  it  was  built  a  competitor  of 
defendant  had  purchased  enough  of  the 
stock  and  bonds  of  defendant  to  give  it 
control  of  the  corporation,  and  had 
diverted  the  business  of  defendant,  and 
crushed  competition;  that  the  competi- 
tor had  no  power  to  purchase  stock  in 
defendant  corporation,  and  that  the  lat- 
ter was  disabled  to  fulfill  the  purposes 
for  which  it  was  chartered;  and  it 
prayed  that  such  holding  by  the  com- 
petitor be  declared  ultra  vires,  and  that 
defendant's  charter  be  forfeited— is  re- 
movable where  the  competitor  was  an 
instrument  of  interstate  commerce,  and 
alleged  that  for  the  purposes  of  such 
commerce,  and  under  the  interstate 
commerce  clause  of  the  constitution 
and  the  laws  passed  in  pursuance  there- 
of, it  had  power  to  purchase  defend- 
ant's stock,  and  control  its  operation. 
South  Carolina  v.  Port  Royal  &  A.  R. 
Co.  (C.  C.  1893)  56  Fed.  333. 

A  s-uit  by  one  operating  a  ferry  across 
the  Columbia  river  from  a  point  in  Ore- 
gon to  a  point  in  Washington,  under 
a  license  issued  by  state  authority 
granting  an  exclusive  ferry  right  for  a 
fixed  period,  to  restrain  another  from 
operating   a  ferry    between    the   same 
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points  without  any  license  from  either 
state,  does  not  involve  a  federal  ques- 
tion though  defendant  challenges  plain- 
tiff's ferry  rights*  on  the  ground  that 
the  same  unlawfully  interferes  with  in- 
terstate commerce.  The  Dalles  & 
Rockland  Ferry  Co.  v.  Hendryx  (C.  C. 
1911)  189  Fed.  266. 

Mandamus  proceedings  to  compel  a 
railroad  engaged  in  interstate  commerce 
to  run  its  trains  to  a  certain  sta- 
tion in  obedience  to  a  state  statute  in- 
volve a  federal  question,  since  a  judg- 
ment therein  may  impose  a  burden  on 
interstate  commerce.  Illinois  v.  Rock 
Island  &  P.  R.  Co.  (C.  C.  1896)  71 
Fed.  753.  But  see  State  v.  Louisville 
&  N.  R.  Co.  (Miss.  1913)  61  South. 
425,  holding  that  a  claim  by  an  inter- 
state railroad  company  that  an  order  of 
the  Railroad  Commission,  sought  to  be 
enforced  against  it,  was  an  unreas'wi- 
able  interference  with  interstate  com- 
merce, is  not  a  ground  for  removal,  as 
arising  out  of  the  Constitution  and 
laws  of  the  United  States. 

An  action  against  a  railroad  com- 
pany to  recover  for  loss  or  damage  to 
an  interstate  shipment  through  the  al- 
leged negligence  of  the  defendant  is  not 
one  arising  under  any  law  of  the  Unit- 
ed States*,  and  is  only  removable  on  the 
ground  of  diversity  of  citizenship  and 
where  the  jurisdictional  amount  is  in- 
volved. Storm  Lake  Tub  &  Tank  Fac- 
tory V.  Minneapolis  &  St.  L,  R.  Co. 
(D.  C.  1913)  209  Fed.  89a  Nor  is  a 
suit  against  several  carriers  engaged 
in  an  interstate  shipment  of  wool,  on 
the  ground  that  the  terminal  carrier 
failed  to  deliver  the  same,  though  the 
initial  carrier  was  made  liable  for  the 
default  of  any  connecting  carrier  by 
Carmack  Amendment.  Adams  v.  Chi- 
cago Great  Western  R.  Co.  (D.  C. 
1914)  210  Fed.  362.  But  see  Alabama 
Great  Southern  Ry.  Co.  v.  American 
Cotton  Oil  Co.  (C.  C.  A.  1916)  229  Fed. 
11;  McGoon  v.  Northern  Pac.  Ry.  Co. 
(D.  C.  1913)  204  Fed.  998;  and  Smith 
V.  Atchison,  T.  &  S.  F.  Ry.  Co.  (D. 
C.  1913)  210  Fed.  988,  holding  that  a 
suit  by  a  shipper  against  a  railroad 
company  to  recover  for  damage  or  in- 
jury to  property  while  being  transport- 
ed in  interstate  commerce  is  one  arising 
under  the  Carmack  Amendment  to  the 
Interstate  Commerce  Act,  of  which  a 
District  Court  is  given  original  jurisdic- 
tion by  Judicial  Code,  fi  24,  par.  8,  and 
is  removable  under  section  28. 

An  action  under  the  Carmack  Amend- 
ment to  the  Interstate  Commerce  Act 
against  an  interstate  carrier  for  loss 
of  merchandise  was  not  removable, 
where  the  only  question  for  determi- 
nation was  one  of  fact,  not  arising  uu' 
der  the  laws  of  the  United  States.  Orr 
V.  Baltimore  &  O.  R.  Co.  (City  Ct  N. 
Y.  1913)  145  N.  Y.  S.  378,  83  Misc. 
Rep.  221. 

An  action  in  a  state  court  to  recover 
for  personal  injuries  alleged  to  have 
been   received   by   reas'on   of  the   fail- 
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upon  plaintiirs  land  lying  along  a  pub- 
lic highway,  as  tlie  controversy  was 
not  as  to  what  rights  the  company  had 
to  be  upon  the  road,  but  as  to  whether, 
as  a  matter  of  fact,  it  was  upon  the 
public  road  or  plaintiiTs  land,  a  deci- 
sion of  the  issues  does  not  require  a 
construction  of  the  acts  of  congress  in 
relation  to  the  right  of  telegraph  com- 
panies to  use  public  roads  in  the  con- 
struction of  their  lines,  and  defendant 
was  not  entitled  to  a  removal  of  the 
cause  to  the  federal  court  on  that 
ground.  Postal  Telegraph  Co.  v.  Cofer 
(1893)  14  Ky.  Law  Rep.  (abstract) 
574. 

An  action  to  enforce  a  schedule  of 
rates  adopted  by  the  railroad  commis* 
sioners  against  a  railroad  company  was 
not  removable  because  the  company 
had  accepted  aid  under  an  act  of  Oon* 
gress.  State  v.  Southern  Pac  Co. 
(1893)  23  Or.  424,  31  Pac.  960. 

82.  Cases  under  revenue  laws.— See, 
also,  post,  §  1015,  and  notes. 

In  an  action  in  a  state  court  by  a 
broker  to  recover  commissions  on  sales 
of  land,  the  exclusion  of  evidence  that 
he  had  not  paid  the  tax  or  received  the 
license  required  by  United  States  stat- 
ute, when  properly  excepted  to,  raises* 
a  federal  question*  Ruckman  v.  Berg> 
holz  (1877)  131  U.  S.  (Appendix)  cxHU, 

23  L.  Ed.  lOOa  So  does  an  action  to 
recover  the  possession  of  land  involve 
a  federal  question  where  the  matter  in 
dispute  depends  on  the  legality  or  ef- 
fect of  a  prior  sale  of  the  premises'  for 
delinquent  taxes  under  an  act  of  con- 
gress.   Miller  v.  Wattier  (C.  C.  1886) 

24  Fed.  49,  54. 

Whether  there  could  be  a  sale  of 
cotton,  BO  as  to  pass  title  to  the  vendee 
before  the  payment  of  the  government 
tax.  is  not  a  federal  question.  Carson 
V.  bber  (1879)  131  U.  S.  (Appendix) 
clx,  25  L.  Ed.  157. 

A  cause  involving  the  question  wheth- 
er an  express  company  or  its  customer 
must  furnish  the  stamp  required  by  the 
war  revenue  act  of  1898  to  be  affixed  to 
a  receipt  given  by  the  company  is  one 
arising  under  a  law  providing  internal 
revenue,  and  is  removable.  Crawford 
V.  Hubbell  (C.  C.  1898)  89  Fed.  1.  But 
see  Johnson  v.  Wells  Fargo  &  Co.  (C. 
C.  1899)  98  Fed.  3. 

83.  Cases  arising  under  postal  laws 
or  Sherman  anti-trust  act.— A  con- 
troversy arising  under  the  postal  laws 
is  removable.  Lewis  Pub.  Co.  v.  Wy- 
man  (C.  C.  1907)  152  Fed,  200.  So  is 
a  suit  in  equity  to  cancel  certain  agree- 
ments regulating  the  price  of  paint  and 
varnish  removers,  manufactured  and 
sold  under  patents  issued  to  defendant, 
on  the  ground  that  such  agreements 
^vere  in  violation  of  the  Sherman  anti- 
trust law.  Chalmers  Chemical  Co.  v. 
Chadeloid  Chemical  Co.  (C.  C.  1909) 
175   Fed.  995. 

84.  Cases  under  laws  relating  to  nav- 
igation^-An  application  for  mandamus  . 
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to  compel  railroad  companies  owning 
and  operating  a  bridge  over  a  navigable 
river  to  remove  it  or  to  replace  it  New 
Orleans,  M.  &  T.  R.  Co.  v.  lUssissippi 
(1880)  102  U.  S.  135.  26  D.  Ed.  96; 
State  V.  White  River  Valley  Ry.  Co. 
(1911)  27  S.  D.  65,  129  N.  W.  1034. 

In  an  action  on  a  policy  on  a  steam- 
boat, the  question  whether,  if  the  boat 
was  carrying  turpentine  as  freight,  the 
owner  must  show  affirmatively  a  li- 
cense to  carry  such  turpentine,  or 
whether  the  law  would  presume  a  li- 
cense until  the  contrary  was  siiown,  is 
iiot  a  federal  question.  Marsh  v.  Cit- 
izens' Ins.  Co.  (1878)  131  U.  S.  (Ap- 
pendix) ccxiu,  25  li.  Ed.  90.  Nor  is 
the  question  whether  the  city  of  New 
York  has,  under  its  charter,  the  exclu- 
sive right  to  establish  ferries  between 
Manhattan  Island  and  the  shore  of 
Staten  Island  on  the  Kill  von  Kull,  and, 
if  so,  whether  defendants  have  interfer- 
ed therewith  by  operating  such  a  ferry, 
notwithstanding  the  vessels  used  by  de* 
fendants  in  their  business  are  licensed 
and  enrolled,  and  the  officerET  navigat- 
ing them  are  licensed,  under  the  laws 
of  the  United  States.  Starin  ▼.  City  of 
New  York  (1886)  115  U.  S.  248,  6  Sup. 
Ct  28,  29  L.  Ed.  388,  affirming  order 
City  of  New  York  v.  Independent 
Steamboat  Co.  (C.  C.  1884)  21  Fed. 
593;   Id.  (C.  C.  1885)  22  Fed.  801. 

A  suit  to  enjoin  officers  of  the  United 
States  charged  with  the  construction  of 
a  government  canal  from  changing  the 
location  of  a  highway  bridge  over  the 
canal,  in  alleged  violation  of  a  decree 
of  a  district  court  in  proceedings  to 
condemn  right  of  way  across  the  high- 
way, is  one  arising  under  the  laws  of 
the  United  States*.  Woods  y.  Boot 
(1903)  123  Fed.  402,  59  C.  O.  A.  206. 
So  is  one  against  the  Chicago  drainage 
district  to  enjoin  the  defendant,  in  the 
prosecution  of  the  work  for  which  it 
was  chartered,  from  reducing  the  level 
of  the  water  in  the  RlinoiB  &  Michigan 
Canal,  which  alleged  as  grounds  for 
such  relief  that  by  the  acts  of  congress 
authorizing  the  state  to  construct  the 
calial,  and  granting  lands  in  aid  thereof, 
the  state  was  required  to  forever  main- 
tain such  canal  as  a  navigable  waterway 
for  the  free  passage  of  any  property 
of  the  United  States,  and  that  under 
the  terms  of  such  acts  the  state  could 
confer  no  power  on  the  defendant  to 
destroy  the  same.  People  t.  Sanitary 
Dist.  of  Chicago  (C.  C.  1899)  98  Fed. 
150. 

A  petition  to  seize  and  s^U  a  vessel 
under  a  mortgage  given  by  a  third  per- 
son which  alleged  that  a  federal  mar- 
shal had  sold  the  vessel  without  read- 
ing the  notices  of  mortgage  thereon  as 
required  by  state  law,  does  not  show 
a  federal  controversy  removable  under 
Act  Aug.  13,  1888,  as  one  arising  under 
a  federal  law,  W.  G.  Coyle  &  Co.  v. 
Stern  (1912)  193  Fed.  582, 113  C.  C.  A. 
450. 

Petition  bgr  a  telegraph  company  an- 
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der  a  state  statute  for  condemnation 
of  a  right  of  way  along  the  right  of 
way  of  a  railroad  company  within  the 
state  did  not  present  a  federal  question 
so  as  to  confer  federal  jurisdiction  be- 
cause the  proposed  condemnation  might 
interfere  with  interstate  commerce  and 
involved  an  interference  with  navigable 
waters  of  the  United  States  within  its 
jurisdiction.  Western  Union  Telegraph 
Co.  of  Illinois  v.  Southeast  &  St  L.  Ry. 
Co.  (1913)  208  Fed.  266,  125  C.  0.  A. 
466. 

A  suit  under  the  New  Jersey  Work- 
men's Compensation  Act  by  a  machinist 
working  on  defendant's  dry  dock  is  not 
within  the  exclusive  jurisdiction  of  the 
federal  courts,  as  a  c|ise  involving  ad- 
miralty or  maritime  jurisdiction,  and 
was  not  removable.  Berton  v.  Tletjen 
&  Lang  Dry  Dock  Co.  (D.  0.  1915)  219 
Fed  763. 

85.  Cases  under  laws  relating  to  in* 
terstate  oommeroe^— An  action  against 
an  interstate  common  carrier  by  rail 
for  damages  caused  by  unjust  discrim- 
ination in  rates  and  charges  against 
plaintift  as  a  shipper  over  its  road,  and 
in  affording  other  shippers*  better  fa- 
cilities, and  for  imlawfully  demanding 
and  receiving  extortionate  rates  from 
plaintiff,  is  an  action  arising  under  the 
interstate  commerce  act,  though  not  in 
express  terms  based  on  that  act,  and 
though  an  action  would  Ue  for  the 
same  cause  at  common  law,  when  the 
petition  for  removal  sets  up  defenses* 
based  on  the  interstate  commerce  act. 
Lowry  v.  Chicago,  B.  &  Q.  R.  Co.  (C. 
C.  1891)  46  Fed.  83. 

A  bill  by  a  state  alleging  that  defend- 
ant corporation  was  chartered  by  the 
state  to  build  and  operate  a  railroad  be- 
tween the  interior  and  the  seaboard; 
that  since  it  was  built  a  competitor  of 
defendant  had  purchased  enough  of  the 
stock  and  bonds  of  defendant  to  give  it 
control  of  the  corporation,  and  had 
diverted  the  businesB  of  defendant,  and 
crushed  competition;  that  the  competi- 
tor had  no  power  to  purchase  stock  in 
defendant  corporation,  and  that  the  lat- 
ter was  disabled  to  fulfill  the  purposes 
for  which  it  was  chartered;  and  it 
prayed  that  such  holding  by  the  com- 
petitor be  declared  ultra  vires,  and  that 
defendant's  charter  be  forfeited— is  re- 
movable where  the  competitor  was  an 
instrument  of  interstate  commerce,  and 
alleged  that  for  the  purposes  of  such 
commerce,  and  under  the  interstate 
commerce  clause  of  the  constitution 
and  the  laws  passed  in  pursuance  there- 
of, it  had  power  to  purchase  defend- 
ant's stock,  and  control  its  operation. 
South  Carolina  v.  Port  Royal  &  A.  R. 
Co.  (C.  C.  1893)  56  Fed.  333. 

A  suit  by  one  operating  a  ferry  across 
the  Columbia  river  from  a  point  in  Ore- 
gon to  a  point  in  Washington,  under 
a  license  issued  by  state  authority 
granting  an  exclusive  ferry  right  for  a 
fixed  period,  to  restrain  another  from 
operating   a   ferry    between    the   same 
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points  without  any  license  from  either 
state,  does  not  involve  a  federal  ques- 
tion though  defendant  challenges  plain- 
tiff's ferry  rights*  on  the  ground  that 
the  same  unlawfully  interferes  with  in- 
terstate commerce.  The  Dalles  & 
Rockland  Ferry  Co.  v.  Hendryx  (C.  C. 
1911)  189  Fed.  266. 

Mandamus  proceedings  to  compel  a 
railroad  engaged  in  interstate  commerce 
to  run  its  trains  to  a  certain  sta- 
tion in  obedience  to  a  state  statute  in- 
volve a  federal  question,  since  a  judg- 
ment therein  may  impose  a  burden  on 
interstate  commerce.  Illinois  v.  Rock 
Island  &  P.  R.  Co.  (C.  C.  1896)  71 
Fed.  753.  But  see  State  v.  Louisville 
&  N.  R.  Co.  (Miss.  1913)  61  South. 
425,  holding  that  a  claim  by  an  inter- 
state railroad  company  that  an  order  of 
the  Railroad  Commission,  sought  to  be 
enforced  against  it,  was  an  unreason- 
able interference  with  interstate  com- 
merce, is  not  a  ground  for  removal,  as 
arising  out  of  the  Constitution  and 
laws  of  the  United  States. 

An  action  against  a  railroad  com- 
pany to  recover  for  loss  or  damage  to 
an  interstate  shipment  through  the  al- 
leged negligence  of  the  defendant  is  not 
one  arising  under  any  law  of  the  Unit- 
ed States',  and  is  only  removable  on  the 
ground  of  diversity  of  citizenship  and 
where  the  jurisdictional  amount  is  in- 
volved. Storm  Lake  Tub  &  Tank  Fac- 
tory V.  Minneapolis  &■  St.  L.  R,  Co. 
(D.  C.  1913)  209  Fed.  895u  Nor  is  a 
suit  against  several  carriers  engaged 
in  an  interstate  shipment  of  wool,  on 
the  ground  that  the  terminal  carrier 
failed  to  deliver  the  same,  though  the 
initial  carrier  was  made  liable  for  the 
default  of  any  connecting  carrier  by 
Carmack  Amendment.  Adams  v.  Chi- 
cago Great  Western  R.  Co.  (D.  C. 
1914)  210  Fed.  362.  But  see  Alabama 
Great  Southern  Ry.  Co.  v.  American 
Cotton  Oil  Co.  (C.  C.  A.  1916)  229  Fed. 
11;  McGoon  v.  Northern  Pac.  Ry.  Co. 
(D.  C.  1913)  204  Fed.  998;  and  Smith 
v.  Atchison,  T.  &  S.  F.  Ry.  Co.  (D. 
C.  1913)  210  Fed.  988,  holding  that  a 
suit  by  a  shipper  against  a  railroad 
company  to  recover  for  damage  or  in- 
jury to  property  while  being  transport- 
ed in  interstate  commerce  is  one  arising 
under  the  Carmack  Amendment  to  the 
Interstate  Commerce  Act,  of  which  a 
District  Court  is  given  original  jurisdic- 
tion by  Judicial  Code,  fi  24,  par.  8,  and 
is  removable  under  section  28. 

An  action  under  the  Carmack  Amend- 
ment to  the  Interstate  Commerce  Act 
against  an  interstate  carrier  for  loss 
of  merchandise  was  not  removable, 
where  the  only  question  for  determi- 
nation was  one  of  fact,  not  arising  un- 
der the  laws  of  the  United  States.  Orr 
V.  Baltimore  &  O.  R.  Co.  (City  Ct.  N. 
Y.  1913)  145  N.  Y.  S.  378,  83  Misc. 
Rep.  221. 

An  action  in  a  state  court  to  recover 
for  personal  injuries  alleged  to  have 
been   received  by  reabX)n   of  the   fail- 
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ure  of  defendant  railroad  company  to 
properly  equip  'its  cars  with  safety  ap- 
pliances is  not  removable  merely  be- 
cause of  an  allegation  in  the  complaint 
that  defendant  is  engaged  in  interstate 
commerce,  where  it  does  not  appear 
that  there  is  any  controversy  as  to  the 
construction  or  effect  of  the  federal  law 
relating  to  railroadb'  engaged  in  such 
commerce.  Myrtle  v.  Nevada,  C.  &  O. 
Ry.  Co.  (C.  C.  1905)  137  Fed.  193. 
But  see  Nichols  v.  Chesapeake  &  O.  Ry. 
Co.  (1907)  105  S.  W.  481,  32  Ky.  Law 
Rep.  270. 

Even  if  the  allegation  of  the  petition 
of  a  switchman  against  a  railroad  com- 
pany for  injury  from  defective  couplers, 
that  the  ''cars  in  use  on  defendant's  said 
railway,  and  particularly  the  cars  on 
which  plaintiff  was  injured,  were  not 
properly  equipped  with  automatic  coup- 
lers, as  required  by  law,"  necesstirily 
implies  a  reliance  on  the  act  of  Con- 
gress, the  cause  is  not  removable, 
where  neither  the  petition  in  the  case 
nor  the  petition  for  removal  showed 
that  defendant  was  engaged  in  inter- 
state commerce,  nor  that  the  cars  in 
question  were  being  used  in  biich  com- 
merce. International  &  G.  N.  Ry.  Co. 
V.  Elder  (Tex.  Civ.  App.  1907)  99  S.  W. 
856. 

86. Decisions  In  oases  under  the 

employers'  liability  act  prior  to  the  en- 
actment of  the  proviso  restricting  re- 
moval.—Miller  V.  IlUnois  Cent.  R.  Co. 
(C.  C.  1909)  168  Fed.  982;  Nelson  v. 
Southern  Ry.  Co.  (C.  C.  1909)  172 
Fed.  478;  Hubbard  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.  (C.  C.  1910)  176  Fed. 
994;  Bottoms  v.  St  Louis  &  S.  F.  R. 
Co.  (C.  C.  1910)  179  Fed.  318;  Leggett 
v.  Great  Northern  Ry.  Co.  (C.  C.  1910) 
180  Fed.  314;  Thompson  v.  Wabash  R. 
Co.  (C.  C.  1911)  184  Fed.  554;  Cal- 
houn V.  Central  of  Georgia  Ky.  Co. 
(1910)  67  S.  E.  274,  7  Ga.  App.  528; 
Lemon*6'  Adm'r  v.  Louisville  &  N.  R. 
Co.  (Ky.  1910)  125  S.  W.  701;  Sho- 
honey  v.  Quincy,  O.  &  K.  C.  Ry.  Co. 
(1909)  122  S.  W.  1025,  223  Mo.  649. 

87.  — -  Restriction  on  removal  of 
cases  under  the  employers'  liability  act. 
—The  purpose  and  effect  of  the  provi- 
sion was  to  withdraw  the  right  of  re- 
moval of  actions  thereunder  to  federal 
courts,  and  to  require  the  review  of 
federal  questions  by  writ  of  error  to 
the  state  court.  Lloyd  v.  North  Caro- 
lina R.  Co.  (1913)  78  S.  E.  489,  162 
N.  C.  485. 

The  provision  that  actions  brought  in 
a  state  court  of  competent  jurisliction 
under  the  Employers'  Liability  Act 
shall  not  be  removable  applies  to  all  ac- 
tions without  regard  to  the  grounds  for 
removal.  Kansas  City  Southern  R. 
Co.  V.  Leslie  (1915)  35  S.  Ct.  844,  238 
U.  S.  599,  59  L.  Ed.  1478  (reversing 
judgment  [1914]  167  S.  W.  83,  112 
Ark.  305);  Teel  v.  Chesapeake  &  O. 
Ry.   Co.   of  Virginia    (1913)    204   Fed. 
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918,  123  O.  C.  A.  240,  47  L.  R.  A. 
(N.  S.)  21;  Symonds  v.  St.  Louis  & 
S.  E.  Ry.  Co.  (C.  C.  1911)  192  Fed. 
353;  Saiek  v.  Pennsylvania  R.  Co.  (C. 
C.  1911)  193  Fed.  303;  Strauser  v. 
Chicago,  B.  &  Q.  R.  Co.  (D.  C.  1912) 
193  Fed.  293;  Lee  v.  Toledo,  St.  L. 
&  W.  Ry.  Co.,  Id.  685;  Ullrich  v.  New 
Tork,  N.  H.  &  H.  R.  Co.,  Id.  768; 
Hulac  V.  Chicago  &  N.  W.  Ry.  Co. 
(D.  C.  1912)  194  Fed.  747;  McChes- 
ney  v.  Illinois  Cent  R.  Co.  (D.  C. 
1912)  197  Fed.  85;  De  Atley  v.  Chesa- 
peake &  O.  Ry.  Co.  (D.  C.  1912)  201 
Fed.  591;  Patton  v.  Cincinnati,  N.  O. 
&  T.  P.  Ry.  (D.  C.  1913)  208  Fed.  29; 
Eng  V.  Southern  Pac  Co.  (D.  C.  1913) 
210  Fed.  92;  Dombardo  v.  Boston  & 
M.  R,  R.  (D.  C.  1915)  223  Fed.  427; 
Peek  V.  Same,  Id.  448;  Kansas  City 
Southern  Ry.  Co.  v.  Cook  (Ark.  1911) 
140  S.  W.  579;  St  Louis  &  S.  F.  R. 
Co.  V.  Conarty  (Ark.  1913)  155  S.  W. 
93;  Kansas  City  Southern  Ry.  Co.  v. 
Leslie  (Ark.  1914)  167  S.  W.  83;  Fish 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.    (Mo. 

1914)  172  S.  W.  340;  Pankey  v.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  (1914)  168 
S.  W.  274,  180  Mo.  App.  185;  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v. 
Bunkley  (Tex.  Civ.  App.  1913)  153  S. 
W.  937.  Even  though  the  complaint 
also  stated  a  cause  of  action  under  the 
state  statute.  Ullrich  v.  New  York, 
N.  H.  &  H.  R.  Co.  (D.  C.  1912)  193 
Fed.  768;  Rice  v.  Boston  &  M.  R.  R. 
(D.  C.  1913)  203  Fed.  580;  Strother 
V.  Union  Pac.  R.  Co.  (D.  C.  1915)  220 
Fed.  731.  But  see  Van  Brimmer  v. 
Texas  &  P.  Ry.  Co.  (C.  C.  1911)  190 
Fed.  394,  holding  that  the  act  only  pro- 
vides  that,  where  a  cause  of  action 
arises  under  the  employer's  liability 
act,  the  suit  may  not,  for  that  reason, 
be  removed,  and  hence  does  not  af- 
fect the  right  of  removal  in  cases 
where  the  right  exists  by  some  other 
law. 

Where  separate  counts  stating  caus- 
es of  action  under  the  Employers'  Lia- 
bility Act  and  under  state  law  were 
joined,  defendant  can  remove  the  cause 
of  action  under  the  state  law,  and  such 
removal  carried  the  entire  case  with  it 
Strother  v.  Union  Pac  R.  Co.   (D.  C. 

1915)  220  Fed.  731. 

The  prohibition  prevents  the  remov- 
al for  diverse  citizenship  as  a  separable 
controversy  of  a  suit  brought  under  the 
federal  Employers*  Liability  Act  in 
which  a  resident  and  nonresident  cor- 
poration were  made  defendants,  upon 
a  petition  alleging  fraudulent  joinder 
and  denjing  that  the  injury  happened 
in  interstate  commerce.  Southern  Ry. 
Co.  V.  Lloyd  (1916)  36  Sup.  Ct  210. 
And,  where  the  plaintiff  in  an  action  in 
a  state  court  to  recover  for  the  death 
of  a  railroad  employ^  unequivocally 
bases  the  right  of  recovery  on  the  Em- 
ployers' Liability  Act,  the  cause  is  not 
removable  whether  or  not  the  facts  al- 
leged are  sufficient  to  state  a  cause  of 
action  under  such  act    Smith  t.  Camas 
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Prarie  Ry.  Co.  (D.  O.  1914)  216  Fed. 
71>9. 

The  prohibition  applies  to  an  action 
brought  before  the  provision  was 
amended,  but  not  removed  until  there- 
after. Teel  V.  Chesapeake  &  O.  Ry. 
Co.  of  Virginia  (1913)  204  Fed.  918, 
123  C.  C.  A.  240,  47  L.  R,  A.  (N. 
S.)  21.  CONTRA,  Hulac  v.  Chicago 
&  N.  W.  Ry.  Co.  (D.  C.  1912)  194 
Fed.  747;  Ft.  Smith  &  W.  R.  Co.  v. 
Blevins  (1913)  130  Pac.  525,  35  Okl. 
378. 

The  provision  that  no  case  arising 
thereunder  shall  be  removed  from  the 
state  court  of  competent  jurisdiction  to 
the  federal  court  is  not  a  mere  privi- 
lege or  exemption,  but  a  limitation  of 
jurisdiction,  so  that,  where  an  action 
instituted  in  a  state  court  was  removed 
before  the  filing  of  a  complaint,  and  on 
filing  thereof  in  the  federal  court  it 
appeared  that  the  action  was  under  the 
Employers*  liability  Act,  the  court  bad 
no  jurisdiction  and  was  bound  to  re* 
mand  it  Patton  v.  Cincinnati,  N.  O. 
&  T.  P.  Ry.  (D.  C.  1913)  208  Fed.  29. 
Plaintiff's  filing  a  reply  after  such  re- 
moval did  not  constitute  a  waiver  of 
his  right  to  move  for  remand  nor  con- 
fer federal  jurisdiction.  Burnett  v. 
Spokane,  P.  &  S.  Ry.  Co.  (D.  C.  1913) 
210  Fed.  94.  But  see  Stephens  v.  Chi- 
cago, M.  &  P.  S.  Ry.  Co.  (D.  C.  1913) 
206  Fed.  854. 

A  state  court  in  which  there  may  be 
a  constitutional  jury  of  less  than  12 
men  or  a  verdict  which  is  not  unani- 
mous is  one  of  "competent  jurisdic- 
tion" within  this  section.  Gibson  v. 
BeUingham  &  N.  Ry.  Co.  (D.  C.  1914) 
213  Fed.  488. 

88.  Cases  under  patent  and  copyright 
lawtd—A  suit  in  which  the  bill  alleged 
that  defendants  fraudulently  excluded 
complainant  from  an  inspection  of  their 
books  of  account,  and  refused  to  pay 
him  royalties  due  under  his  contract 
with  them,  but  made  no  issue  as  to 
construction  of  the  claims  of  his  pat- 
ents, or  of  their  infringement,  is  not  a 
ease  arising  under  the  patent  laws  of 
the  United  States,  and  not  removable. 
Albright  v.  Teas  (1882)  106  U.  S.  613, 
1  Sup.  Ct  550,  27  L.  Ed.  295.  But  a 
suit  by  a  patentee  against  one  who  had 
contracted  for  the  right  to  manufac- 
ture under  the  patent,  in  which  ques- 
tions might  arise  as  to  whether  the 
manufacture  had  been  carried  on  un- 
der this  patent  or  another,  and  wheth- 
er the  latter  was  valid  as  against  the 
former;  is  removable.  Forncrook  Mfg. 
Co.  V.  Barnum  Wire  Works  (1884)  20 
N.  W.  582,  54  Mich.  652. 

A  suit  by  the  equitable  assignee  of 
the  patent  right  under  an  agreement 
executed  many  months  before  the  pat- 
ent was  applied  for,  against  the  subse- 
quent assignee  of  the  patent  after  it 
was  issued,  to  compel  an  assignment  to 
complainant,  where  defendant  claimed 
to  be  an  assignee  for  a  valuable  con- 
sideration and  without  notice,  and  in- 


voked for  his  protection  R.  S.  §  4898, 
post,  {  9444,  is  removable.  American 
Solid  Leather  Button  Co.  v.  Empire 
State  Nail  Co.  (C.  C.  1891)  47  Fed. 
741. 

In  a  suit  for  an  injunction  to  restrain 
false  statements  by  defendant  to  per- 
sons intending  to  purchase  boilers  from 
complainant  that  such  boilers  were  an 
infringement  of  defendant*s  patent,  the 
substantial  controversy  was  as  to  the 
infringement  of  the  patent,  and  the 
cause  was  removable.  Moyes  v.  Stir- 
Ung  Co.  (C.  C.  1895)  71  Fed.  433. 

A  suit  merely  involving  the  title  to 
a  copyright  is  not  removable.  Hoyt  v. 
Bates  (C.  C.  1897)  81  Fed.  641. 

89.  Cases  under  bankruptcy  lawt.r-A 
suit  in  the  state  courts  to  enforce  a 
vendor's  lien,  where  the  defense  is  that 
the  land  was  sold  to  defendant  by  the 
assignee  in  bankruptcy  of  the  maker  of 
the  notes  constituting  the  lien,  is  re- 
movable. Connor  v.  Scott  (C.  C.  1876) 
Fed.  Cas.  No.  3,119.  So  is  a  bill  by  an 
assignee  in  bankruptcy  to  set  aside  a 
fraudulent  conveyance  by  the  bankrupt. 
Woolridge  V.  McKenna  (C.  C.  1881)  8 
Fed.  650.  But  not  a  suit  after  a  dis- 
charge in  bankruptcy  to  protect  prop- 
erty exempted  by  the  bankrupt  court 
from  judgment  liens  existing  prior  to 
the  application  for  bankruptcy.  King 
V.  Neill  (C.  C.  1885)  26  Fed.  721, 

90.  Cases  under  laws  relating  to  na- 
tional bankSr— An  agent  appointed  by 
the  shareholders  of  a  national  bank  to 
administer  its  affairs  is  appointed  for 
winding  up  the  affairs  of  a  national 
bank,  and  his  duties  and  liabilities 
ari&'e  under  the  constitution  or  laws  of 
the  United  States;  and  therefore  an  ac- 
tion against  such  agent  by  the  pledgor 
of  corporate  stock,  based  on  the  fact 
that  such  agent  has  improperly  sold 
such  stock  as  assets  of  the  defunct 
bank  may  be  removed.  Guarantee  Co. 
of  North  Dakota  v.  Hanway  (1900) 
104  Fed.  369,  44  C.  C.  A.  312. 

A  suit  to  recover  property  acquired 
by  the  removing  defendant,  as  receiver 
of  a  national  bank,  appointed  by  the 
comptroller  of  the  currency,  arises  un- 
der the  law^s  of  the  United  States. 
Sowles  V.  Witters  (C.  C.  1890)  43  Fed. 
700;  Same  v.  First  Nat.  Bank  (C.  C. 
1891)  46  Fed.  513.  So  does  a  suit  to 
compel  the  receiver  of  a  national  bank 
to  pay  a  certain  claim  out  of  the  bank 
assets.  Hot  Springs  Independent  School 
Dist.  No.  10  of  Fall  River  County  v. 
First  Nat.  Bank  (C.  C.  1894)  61  Fed. 
417. 

The  rule  of  taxation  prescribed  by  R. 
S.  §  5219,  post,  S  9784,  is  a  federal 
question,  though  the  provisions  of  the 
United  States  statute  have  been  re- 
enacted  by  the  state  legislature.  Rich- 
ards V.  Town  of  Rock  Rapids  (1887) 
72  Iowa,  77,  33  N.  W.  372. 

An  action  between  a  receiver  of  an 
insolvent  national  bank  and  a  depositor, 
involving  only  the  right  of  set-off  of  de- 
posits against  notes  due  by  the  depos- 
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itor,  does  not  present  a  federal  ques- 
tion, under  R.  S.  §  5242,  post,  {  9834, 
avoiding  preferences  to  creditors  of 
such  an  insolvent  bank.  Tehan  v.  First 
Nat  Bank  (C.  C.  1889)  39  Fed.  577. 

A  complaint  alleging  false  and  fraud- 
ulent representations  bj'  directors  of  a 
national  bank  as  to  its  condition,  where- 
by plaintiffs  were  deceived  and  dam- 
aged, states  a  common-law  cause  of  ac- 
tion for  deceit,  not  removable  as  in- 
volving a  federal  question.  Bailey  v. 
Mosher  (1894)  63  Fed.  488,  11  C.  O. 
A.  304,  27  U.  S.  App.  339;  Prescott  v. 
Haughey  (C.  C.  1895)  65  Fed.  653; 
Stuart  V.  Bank  of  Staplehurst  (1899) 
78  N.  W.  298,  57  Neb.  569. 

A  receiver  of  a  national  bank  being 
entitled  to  remove  actions  against  him 
to  the  federal  courts  as  an  action 
arising  under  the  laws  of  the  United 
States,  a  defendant,  when  sued  in  a 
state  court  by  such  receiver,  is  also 
entitled  to  exercise  the  same  right. 
Johnson  v.  Hankin  (Tex.  Civ.  App. 
1906)  95  S.  W.  665. 

91.  —  Actions  against  natipnal  banks 
OP  receivers  thereofd— See  ante,  §  991 
(16),  and  notes. 

(D)  Allegations    in    pleadinffs 

92.  Petition  for  removal.— See  post, 
§  1011,  and  notes. 

93.  Decisions  under  statutes  before 
Act  1 887-88.— Carson  v.  Dunham 
(1887)  7  Sup.  Ct.  1030,  1034,  121  U. 
S.  421,  30  L.  Ed.  992;  Wilder  v.  Un- 
ion Nat.  Bank  (C.  C.  1879)  Fed.  Cas. 
No.  17,651;  Miller  v.  Tobin  (C.  O. 
18&3)  18  Fed.  609,  9  Sawy.  401;  Roths- 
child V.  Matthews  (C.  C.  1884)  22  Fed. 
6;  Iowa  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (C.  C.  1887)  33  Fed.  391  (appeal 
dismissed  Chicago,  M.  &  St.  P.  Ry.  Co. 
V.  Iowa  [18021  145  U.  S.  632,  12  Sup. 
Ct.  978,  36  L.  Ed.  857);  McLane  v. 
Leicht  (1886)  69  Iowa,  401,  29  N.  W. 
327;  Mills  v.  Central  R.  Co.  of  New 
Jersey  (1884)  7  N.  J.  Law  J.  230. 

94.  General  rulesd— A  case  cannot  be 
removed  from  a  state  court  into  the 
Circuit  Court  of  the  United  States  on 
the  sole  ground  that  it  is  one  arising 
under  the  Constitution,  laws,  or  trea- 
ties of  the  United  States,  unless  such 
appears  by  plaintiff's  statement  of  his 
own  claim;  and,  if  it  does  not  so  ap- 
pear, the  want  of  it  cannot  be  supplied 
by  any  statement  of  the  petition  for 
removal,  or  in  the  subsequent  pleading. 
Tennes-see  v.  Union  &  Planters*  Bank 
(1894)  14  Sup.  Ct.  654,  152  U.  S.  454, 

38  L.  Ed.  511;  Chappell  v.  Wati^rworth 
(1894)  15  Sup.  Ct.  34,  36,  155  U.  S, 
102,  39  L.  Ed.  85;  Postal  Tel.  Cable 
Co.  V.  Alabama  (1894)  15  Sup.  Ct.  192, 
155  U.  S.  482,  39  L.  Ed.  231;  East 
Lake  Land  Co.  v.  Brown  (1894)  15 
Sup.  Ct.  357,  155  U.  S.  488,  39  L. 
Ed.  233  (reversing  judgment  Hawkins 
Point  Light  House  Case  IC.   C.   1889] 

39  Fed.  77) ;  Oregon  Short  Lino  &  U. 
N.  Ry.  Co.  V.  Skottowe  (1896)  16  Sup. 
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Ct.  869,  1(J2  U.  S.  490,  40  L.  Ed.  1048; 
Walker  v.  Collins  (1897)  17  Sup.  Ct. 
738,  167  U.  S.  57,  42  L.  Ed.  76;  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  State  of 
Texas  (1898)  18  Sup.  Ct  603,  170 
U.  S.  226,  42  L.  Ed.  1017:  Houston  & 
T.  C.  R.  Co.  V.  State  of  Texas  (1900) 
20  Sup.  Ct.  545,  177  U.  S.  66,  44  U 
Ed.  673  (reversing  judgment  [Tex.  Civ. 
App.  1897]  41  S.  W.  157);  Gableman  v. 
Peoria,  D.  &  E.  R.  Co.  (1900)  21  Sup. 
Ct.  171,  172,  179  U.  S.  335.  45  L.  Ed. 
220;  Mountain  View  Min.  &  Mill.  Co. 
V.  McFadden  (1901)  21  Sup.  Ct.  488, 
180  U.  S.  533,  45  L.  Ed.  656  (reversing 
judgment  McFadden  v.  Mountain  View 
Min.  &  Mill.  Co,  [1899]  97  Fed.  670,  38 
C.  C.  A.  354);  State  of  Minnesota  ▼. 
Northern  Securities  Co.  (1904)  24  Sup. 
Ct.  598,  194  U.  S.  48,  48  U  Ed.  870 
(reversing  decree  [C.  C.  1903]  123  Fed. 
692);  Wichita  Nat  Bank  v.  Smith 
(1896)  72  Fed.  668,  19  C.  C.  A.  42 
(writ  of  error  dismissed  Smith  v. 
Wichita  Nat.  Bank  [1897]  18  Sup.  Ct. 
946,  42  L.  Ed.  1214) ;  Florida  v.  Char- 
lotte Harbor  Phosphate  Co.  (1896)  74 
Fed.  578,  20  C.  C.  A.  538;  Cella  v. 
Brown  (1906)  144  Fed.  742,  75  C.  C.  A. 
608;  W.  G.  Coylo  &  Co.  v.  Stern  (1912) 
193  Fed.  582,  113  C.  C.  A.  450;  West- 
ern Union  Telegraph  Co.  of  Illinois  v. 
Southeast  &  St.  L.  Ry.  Co.  (1913)  208 
Fed.  266,  125  C.  C.  A.  466;  Walker  v. 
Richards  (C.  C.  1893)  55  Fed.  129. 
130;  Haggin  v.  Uwis  (C.  C.  1894)  66 
Fed.  199;  Caples  v.  Texas  &  P.  Ry. 
Co.  (C.  C.  1895)  67  Fed.  9;  City  of 
Lincoln  v.  Lincoln  St.  Ry.  Co.  (C.  C. 
1896)  77  Fed.  658;  Sturgeon  River 
Boom  Co.  V.  W.  H.  Sawyer  Lumber 
Co.  (C.  C.  1898)  89  Fed.  113;  Doremus 
V.  Root  (C.  C.  1899)  94  Fed.  760; 
Henuy  v.  La  Compagnie  Gfin^rale 
Transatlantique.  etc.  (C.  C.  1899)  96 
Fed.  497;  Shields  v.  Boardman  (C.  C. 
1899)  98  Fed.  455i;  Broadway  Ins.  Co. 
V.  Chicago  G.  W.  Ry.  Co.  (C.  C.  1900) 
101  Fed.  507;  Mayo  v.  Dockery  (C. 
C.  1901)  108  Fed.  897;  City  of  Wichita 
V.  Mib-souri  &  K.  Telephone  Co.  (C.  C. 
1903)'  122  Fed.  100;  Mitchell  Engi- 
neering  &  Machinery  Co.  v.  Worthing- 
ton  (C.  C.  1905)  140  Fed.  947;  HaU  v, 
Chicago,  R.  L  &  P.  Ry.  Co.  (C.  C. 
1906)  149  Fed.  564;  State  of  Oregon 
V.  Three  Sisters  Irr.  Co.  (C.  C.  1907) 
158  Fed.  346;  People's  United  Sutes 
Bank  v.  Goodwin  (C.  C.  1908)  160 
Fed.  727;  MUler  v,  lUinois  Cent  R.  Co. 
(C.  C.  1909)  168  Fed.  982;  Beck  v. 
Johnson  (C.  C.  1909)  169  Fed.  154; 
Rural  Home  Telephone  Co.  v.  Powers 
(C.  0.  1910)  176  Fed.  986;  Hubbard 
V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (C.  G. 
1910)  176  Fed.  994;  Leggett  v.  Great 
Northern  Ry.  Co.  (C.  C.  1910)  180 
Fed.  314;  Boyd  v.  Great  Western  Coal 
&  Coke  Co.  (C.  C.  1911)  189  Fed.  115; 
The  Dalles  &  Rockland  Ferry  Co.  v. 
Hendry X,  Id.  266;  Storm  Lake  Tub  & 
Tank  Factory  v.  Minneapolis  Sc  St.  L. 
R.  Co.  (D.  C.  1913)  209  Fed.  895; 
Adams  v.  Chicago  Great  Western  B, 
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Co.  (D.  C.  1914)  210  Fed.  362;  Dar- 
ton  T.  Sperry  (1899)  41  A.  1052,  71 
Conn.  839;  Echols  v.  Smith  (1897)  42 
S.  W.  538,  101  Ky.  707,  19  Ky.  Law 
Rep.  1826;  State  v.  Louisville  &  N.  R. 
Co.  (MisR  1913)  61  So.  425;  Shellen- 
barger  v.  Fewel  (Okl.  1912)  124  Pac. 
617 :  State  v.  Port  Royal  &  A.  Ry.  Co. 
(181)5)  45  S.  C.  413,  23  S.  E.  363; 
Schuyler  t.  Southern  Pac.  Co.  (Utah 
1910)  109  Pac.  1025,  denying  rehear- 
ing  (1909)  109  Pac.  458. 

But  see  Wilcoxen  v.  Chicago,  B.  &  Q. 
R.  Co.  (C.  O.  1902)  116  Fed.  444,  hold- 
ing that  the  filing  of  an  answer  in  the 
state  court  disclosing  the  existence  of  a 
controversy  is  not  essential  to  the  right 
of  removal,  where  the  petition  for  re- 
moval states  that  there  is  a  contro- 
versy, and  Shohoney  v.  Quincy,  O.  & 
K.  C.  Ry.  Co.  (1909)  122  S.  W.  1025, 
223  Mo.  649,  holding  that  a  defendant 
by  his  petition  to  remove  cannot 
change  plaintiff*s  cause  of  action  as 
stated  in  his  petition,  so  as  to  bring 
it  within  a  federal  law,  nor  can  plain- 
tiff so  state  his  cause  of  action  as  to 
deprive  defendant  of  the  right  of  re- 
moval, if  defendant  by  his  answer  or 
plea  firhows  that  he  relies  for  his  de- 
fense on  an  act  of  Congress  or  a 
provision   of  the   federal   Constitution. 

Where  a  plaintiflTs  pleading  states 
every  fact  upon  which  the  solution  of 
a  substantial  question  arising  under  the 
Constitution  depends,  to  that  the  ques- 
tion of  the  construction  of  a  constitu: 
tional  provision  may  be  presented  by  a 
demurrer  and  may  be  determinative  of 
the  case,  it  is  removable  as  one  aris- 
ing under  such  Constitution.  Bowers 
V.  First  Nat.  Bank  (C.  C.  1911)  190 
Fed.  676. 

To  entitie  a  party  to  remove  a  cause 
to  a  federal  court  on  the  ground  that 
a  federal  question  is  involved,  it  is 
necessary  that  the  fact  appear  from 
plaintiff's  statement  of  facts,  that  the 
allegation  be  real  and  substantial,  that 
it  appear  from  the  complaint  that  in 
some  aspect  which  the  case  may  assume 
a  federal  question  may  be  involved, 
and  that  it  is  set  up  in  good  faith; 
but,  if  there  is*  a  doubt  as  to  the  right 
to  remove,  the  doubt  must  be  resolved 
against  jurisdiction.  State  of  Arkansas 
V.  Choctaw  &  M.  R.  Co.  (C.  C.  1905) 
134  Fed.  106. 

The  rule  that  a  cause  is  not  remova- 
ble, as  one  arising  under  the  constitu- 
tion or  laws  of  the  United  States,  un- 
less such  fact  appears  from  the  plain- 
tiff's pleading,  applies  only  to  cases  in 
which  the  federal  question  is  one  in- 
hering in  the  controversy  itself,  so 
that  if  raised  by  the  defendant,  and  de- 
termined against  him  by  the  state  court, 
,  he  may  remove  it  for  review  by  appeal 
or  writ  of  error  to  the  supreme  court; 
and  s-uch  rule  cannot  be  so  extended  as 
to  permit  a  plaintiff  to  prevent  the  re- 
moval of  a  suit  against  a  receiver  of  a 
federal  court  by  omitting  to  state  in 
bis  pleadings  by  what  court  defendant 


was  appointed  receiver.  Winters  v. 
Drake  (C.  C.  1900)  102  Fed.  545. 

An  action  for  damages  for  false  im- 
prisonment, based  on  acts  done  by  de- 
fendants, as  marshal  and  deputy  mar- 
shal of  the  United  States,  in  execution 
of  process  of  a  federal  court,  may  be 
removed  though  the  complaint  is  so 
framed  as  to  conceal  the  fact  that  de- 
fendants were  acting  as  federal  officers, 
if  that  fact  must  necessarily  be  shown 
by  the  plaintiff  on  the  trial,  and  is  dis- 
closed by  the  petition  for  removal. 
Wood  V.  Drake  (C.  C.  1896)  70  Fed. 
881. 

No  federal  question  is  raised  by  a 
pleading  that  is  irremediably  bad  in 
substance.  Fitzgerald  v.  Missouri  Pac. 
Ry.  Co.  (C.  C.  1891)  45  Fed.  812. 

Defendant  is  not  entitled  to  a  remov- 
al of  a  cause  to  the  circuit  court  of  the 
United  States  where  the  only  federal 
question,  appeared  when  plaintiff,  by 
supplemental  petition,  denied  the  le- 
gality of  payments  claimed  by  defend- 
ant in  its  answer.  Houston  &  T.  C.  R. 
Co.  V.  State  (Tex.  Civ.  App.  1897)  41 
S.  W.  157,  reversed  Same  v.  State  of 
Texas  (1900)  20  Sup.  Ct.  545,  177  U. 
S.  66,  44  L.  Ed.  673. 

The  court  takes  notice  of  the  laws 
of  Congress,  and,  if  the  facts  stated  by 
plaintiff  as  the  basis  of  his  right  of  re- 
covery show  a  right  of  action  given  or 
created  by  such  law,  then  it  may  fairly 
be  said  that  it  appears  from  his  own 
statement  of  his  claim  that  the  action 
is  one  arising  under  a  law  of  the  Unit- 
ed States.  Hall  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.  (C.  C.  1906)  149  Fed.  564, 
566. 

Where  a  complaint  in  the  state  court 
alleges  that  complainants  claim  under  a 
designated  state  act,  not  set  out  in  full 
in  the  complaint,  and  that  defendant's 
claim  arises  under  a  previous  designated 
act,  alleged  to  be  contrary  to  the  state 
cons-titution,  the  federal  court,  on  de- 
fendant's petition  for  removal,  on  the 
ground  that  the  later  act  was  contrary 
to  the  United  States  constitution,  as 
impairing  the  obligation  of  their  con- 
tract under  the  former  act,  will  take 
judicial  notice  of  the  acts  in  determin- 
ing its  jurisdiction.  South  Carolina  v. 
Coosaw  Min.  Co.  (C.  C.  1891)  45  Fed. 
804. 

Judicial  notice  of  facts  which  the 
plaintiff  has  not  chosen  to  rely  upon 
in  his  pleading  cannot  make  those  facts 
a  part  of  the  complaint  for  the  purpose 
of  giving  jurisdiction  to  a  federal  court. 
Mountain  View  M.  &  M.  Co.  v.  McFad- 
den  (1901)  21  Sup.  Ct.  488,  180  U.  S. 
533,  45  L.  Ed.  656. 

Plaintiff's  statement  by  anticipation 
of  a  possible  defense  depending  on  a 
federal  question  will  not  give  the  right 
of  removal.  State  of  Kansas  v.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  (C.  C.  1896) 
77  Fed.  3.S9;  Yazoo  &  M.  V.  R.  Co.  v. 
Adams  (1902)  32  So.  937,  81  Miss.  90. 

An  action  by  a  state  to  subject  a  for- 
eign corporation  to   penalties  imposed 
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by  a  state  statute  is  not  removable  on 
such  ground  where  neither  the  com- 
plaint nor  the  statute  makes  any  refer- 
ence to  the  constitution  or  laws  of  the 
United  States,  but  the  statute  purports 
to  have  been  enacted  by  the  state  in 
the  exercise  of  its  police  powers.  State 
of  South  Carolina  v.  Virginia-Carolina 
Chemical  Co.  (C.  C.  1902)  117  Fed. 
727. 

To  authorize  a  state  court  to  remove 
a  cause  to  the  federal  court  on  the 
ground  that  a  federal  question  is  in- 
volved, it  must  be  shown  by  the  peti- 
tion of  plaintiff  that  the  construction 
of  a  federal  statute  is  necessary  to  the 
determination  of  the  rights  of  the  par- 
ties, and  that  the  party  seeking  the 
removal  has  a  substantial  defense 
thereunder.  Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Hollan  (Tex.  Civ.  App. 
1908)  107  S.  W.  642. 

95.  Actions  by  or  against  receivers 
appointed   by    United    States   courtsw— 

A  federal  court  will  take  judicial  notice 
that  defendants,  who  are  sued  in  the 
state  court  as  receivers  operating  a 
railroad,  are  acting  under  its  own  ap- 
pointment, as  shown  by  its  records,  and 
hence  that  a  federal  question  is  dis- 
closed, although  the  plaintifTs  petition 
is  silent  as  to  the  authority  under 
which  defendants  were  acting.  Pitkin  v. 
Cowen  (C.  C.  1899)  91  Fed.  599. 

The  omission  of  a  plaintiff  in  his  dec- 
laration in  an  action  against  a  receiv- 
er to  state  that  the  defendant  was  ap- 
pointed such  receiver  by  a  court  of  the 
United  States,  where  such  was  the  fact, 
and  the  absence  of  such  statement  is 
relied  upon  to  prevent  the  removal  of 
the  cause,  may  fairly  be  considered  as 
a  fraud  upon  the  jurisdiction  of  the  fed- 
eral court,  whether  so  intended  or  not. 
Winters  v.  Drake  (C.  C.  1900)  102 
Fed.  545. 

96.  Actions  by  or  against  United 
States  corporations  in  general.— A  fed- 
eral corporation  may  remove  a  cause 
on  the  ground  that  it  was  created  by 
act  of  Congress,  though  that  fact  does 
not  appear  from  the  complaint.  Texas 
&  P.  Ry.  Co.  V.  Barrett  (1897)  17  Sup. 
Ct  707,  166  U.  S.  617,  41  L.  Ed.  1136 
(affirming  judgment  [1895]  67  Fed.  214, 
14  C.  C.  A.  373) ;  Scott  v.  Choctaw,  O. 
&  G.  R.  Co.  (D.  C.  1901)  112  Fed.  180. 
Even  if  the  complaint  avers  that  it  was 
created  under  state  laws.  Texas  &  P. 
Ry.  Co.  V.  Cody  (1897)  17  Sup.  Ct. 
703,  166  U.  S.  608,  41  L.  Ed.  1132,  af- 
firming judgment  (1895)  67  Fed.  71, 
14  C.  C.  A.  310.  But  see  Oregon  Short 
Line  &  U.  N.  R.  Co.  v.  Skottowe  (1896) 
162  U.  S.  490,  16  Sup.  Ct.  869,  40  L. 
Ed.  1048,  holding  that  a  bill  or  decla- 
ration which  alleges  that  defendant  is 
an  incorporated  company  does  not 
thereby  tender,  or  impliedly  allege,  the 
charter  or  articles  of  incorporation,  in- 
cluding all  statutes  by  virtue  of  which 
it  acquired  the  right  to  become  a  cor- 
poration  and  exercise  corporate   pow- 
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ers,  so  as  thereby  to  require  the  court 
to  take  notice  of  the  federal  character 
of  the  corporation,  for  the  purposes  of 
removal,  and  Texas  &  P.  Ry.  Co.  v. 
Hightower  (1854)  12  Tex.  Civ.  App. 
41,  33  S.  W.  541,  holding  that,  where 
the  petition  alleges  that  defendant  is 
*'a  corporation  duly  chartered  by  law, 
and  •  •  •  owns  and  operates  a  line 
of  railway  •  •  •  through"  a  certain 
county  in  Texas,  and  has  a  local  agent 
in  such  county,  the  case  cannot  be  re- 
moved to  a  federal  court,  on  the  ground 
that  it  is  one  arising  under  the  federal 
laws,  because  defendant's  charter  was 
granted  by  the  United  States,  though 
the  petition  for  removal  shows  that  the 
charter  was  so  granted. 

97.  Cases  under  laws  relating  to  pub- 
lic lands. — ^Though  a  complaint  by  a  set- 
tler claiming  title  under  the  pre-emp- 
tion laws  of  the  United  States  against 
a  railroad  company  states  that  defend- 
ant claims  under  the  laws  of  the  terri- 
tory of  Washington  authorizing  railroad 
companies  to  appropriate  land  for  right 
of  way,  it  discloses  a  cause  of  action 
arising  under  the  laws  of  the  United 
States,  the  court  having  judicial  knowl- 
edge that  the  authority  of  the  territory 
to  legislate  as  to  the  matter  in  question 
is  derived  from  Act  March  3,  1875  (18 
Stat.  482).  Spokane  Falls  &  N.  Ry. 
Co.  V.  Ziegler  (1897)  17  Sup.  Ct,  728, 
167  U.  S.  65,  42  L.  Ed.  79,  affirming 
judgment  (1894)  61  Fed.  392,  9  C.  C. 
A.  548. 

An  action  by  the  state  to  recover  pos- 
session of  a  lot  of  land  in  section  36, 
and  the  value  of  limestone  extracted 
from  a  quarry  therein,  cannot  be  re- 
moved to  a  federal  court  on  the  ground 
of  involving  the  federal  question  wheth- 
er a  limestone  quarry  is  excepted  as 
mineral  land  from  the  grant  by  con- 
gress to  the  state  of  school  sections; 
the  complaint  merely  stating  that  plain- 
tiff is  owner  in  fee  simple  of  the  land, 
and  has  a  right  to  possession,  and  al- 
leging a  wrongful  ouster  by  defendant, 
without  setting  forth  the  facts  or  legal 
grounds  on  which  plaintiff's  claim  is 
based,  as  the  complaint,  by  itself,  un- 
aided by  judicial  inference  and  notice, 
must  show  that  a  federal  question  is 
involved.  State  of  Washington  ▼.  Is- 
land Lime  Co.  (O.  C.  1902)  117  Fed. 
777. 

98.  Cases  under  laws  relating  to  nav- 
igation.—A  biU  filed  by  the  state  of  Ill- 
inois in  a  state  court  against  the  Chica- 
go drainage  district,  a  corporation  cre- 
ated by  act  of  the  legislature,  to  enjoin 
the  defendant,  in  the  prosecution  of 
the  work  for  which  it  was  chartered, 
from  reducing  the  level  of  the  water 
in  the  Illinois  &  Michigan  Canal,  and 
alleging  as  grounds  for  such  relief  that 
by  the  acts  of  congress  authorizing  the 
state  to  construct  the  canal,  and  grant- 
ing lands  in  aid  thereof,  the  state  was 
required  to  forever  maintain  such  canal 
as  a  navigable  waterway  for  the  free 
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passage  of  any  property  of  the  United 
States,  and  that  under  the  terms  of  such 
acts  the  state  could  confer  no  power  on 
the  defendant  to  destroy  the  same,— 
shows  that  a  federal  question  is  in- 
volved in  the  suit,  which  renders  it  re- 
movable. People  V.  Sanitary  Dist.  of 
Chicago  (C.  C.  1899)  98  Fed.  150. 

99.  Cases  under  laws  relating  to  In- 
terstate commercer-A  biU  does  not 
show  •  that  the  suit  arises  under  the 
Constitution  and  laws  of  the  United 
States  by  an  averment  in  a  suit  by  a 
telegraph  company  for  specific  perform- 
ance of  a  contract  for  the  use  of  a 
railroad  right  of  way  and  for  an  injunc- 
tion against  interference  with  its  rights, 
to  the  effect  that  it  has  a  right  to  main- 
tain its  telegraph  line  on  the  railroad 
"under  the  provisions  of  the  statute  of 
the  United  States,"  as  it  has  long  been 
settled  that  the  statute  does  not  confer 
on  telegraph  companies  the  right  to  en- 
ter on  private  property  without  the  con- 
sent of  the  owner.  Western  Union  Tel. 
Co.  V.  Ann  Arbor  R.  Co.  (1900)  20  Sup. 
Ct,  867,  869,  178  U.  S.  239,  44  L.  Ed. 
1052, 

Even  if  the  petition  necessarily  im- 
plies a  reliance  on  the  act  of  Congress, 
requiring  automatic  couplers,  a  remov- 
able case  is  not  shown,  if  neither  the 
petition  in  the  case  nor  the  petition  for 
removal  shows  that  defendant  was  en- 
gaged in  interstate  commerce,  nor  that 
the  cars  in  question  were  being  used  in 
such  commerce.  International  &  G.  N. 
Ry.  Co.  V.  Elder  (Tex.  Civ.  App.  1907) 
99  S.  W.  856. 

100. Employers'  Liability   Aot^ 

A  suit  for  injuries  to  an  employ^  en- 
gaged in  interstate  commerce  against  a 
carrier  will  be  regarded  as  having  been 
brought  under  Employers*  Liability  Act 
April  22,  1908,  for  purposes  of  re- 
moval, though  the  negligence  charged 
may  not  be  covered  by  the  act,  or  the 
facts  alleged  may  not  make  out  the  neg- 
ligence charged.  De  Atley  v.  Chesa- 
peake &  O.  Ry.  Co.  (D.  C.  1912)  201 
Fed.  591;  Stafford  v.  Norfolk  &  W. 
Ry.  Co.  (D.  C.  1913)  202  Fed.  605. 

Where  a  petition  by  an  Iowa  adminis- 
trator against  an  Illinois  railroad  com- 
pany for  death  of  intestate,  an  employ^ 
alleged  to  have  been  killed  while  en- 
gaged in  interstate  commerce,  did  not 
allege  that  intestate  left  any  of  the 
beneficiaries  for  whose  benefit  a  right 
of  action  survives  under  the  federal 
Employers'  Liability  Act  the  suit  was 
removable.  Thomas  v.  Chicago  &  N. 
W.  Ry.  Co.  (D.  C.  1913)  202  Fed.  766. 

101.  Cases  under  laws  relating  to  na- 
tional banksw— The  rule  that,  in  order 
to  warrant  the  removal  of  a  cause  to 
the  circuit  court  on  the  ground  that  it 
arises  under  the  laws  of  the  United 
States,  that  fact  must  be  shown  in  the 
plaintiff's  pleading,  does  not  operate  to 
prevent  a  removal,  where  the  original 
pleading  allegesi  that  defendant  is  a  na- 


tional banking  association,  and  where  a 
receiver  thereof,  appointed  by  the 
comptroller  of  the  currency,  is  subse- 
quently made  a  defendant  and  petitions 
for  removal.  Speckart  v.  German  Nat. 
Bank  (C.  C.  1898)  85  Fed.  12. 

IV.  REMOVAL     OF     CAUSES     FOR 

DIVERSITY  OF  CITIZEN- 
SHIP 

(A)  Diversity  of  citizenMp  ae  ground 
of  removal 

102.  Diversity  of  oltlzenship  necessa- 
ry to  give  Jurisdiction  to  United  States 
oourts-r-See  Const  art.  3,  §  2,  and  ante, 
I  991,  and  notes. 

103.  Diversity  of  citizenship  of  co- 
plaintiffs  and  codefendants.— A  cause 
should  not  be  removed  from  a  state 
court  to  a  federal  court  merely  because 
one  of  several  defendants  is  a  citizen 
of  another  state.  Hyde  v.  Ruble  (1881) 
104  U.  S.  407,  409,  26  L.  Ed.  823;  Sully 

V.  Drennan  (1884)  5  Sup.  Ct.  453,  113 
U.  S!  287,  28  L.  Ed.  1007;  Davies  v. 
Lathrop  (C.  C.  1882)  13  Fed.  585. 

Where  the  nonresident  landlord  pro- 
poses to  be  made  defendant  in  eject- 
ment, for  the  purpose  of  removing  the 
case  from  the  state  court,  the  plaintiff 
cannot  insist  on  joining  the  tenants  in 
possession,  who  made  no  request  to  be 
permitted  to  defend,  for  the  purpose  of 
preventing  the  removal.  Gwynne  v. 
Roe  (1831)  4  Ohio  (4  Ham.)  435. 

104.  Assignees.— A  purchaser  penden- 
te lite  connects  himself  with  the  suit, 
subject  to  all  the  disabilities  of  the  oth- 
er parties  in  respect  to  a  removal  at 
the  time  he  came  in.  Jefferson  v.  Driv- 
er (1886)  6  Sup.  Ct  729,  Z30, 117  U.  S. 
272,  29  L.  Ed.  897. 

But  see  Jackson  &  Sharp  Co.  v. 
Pearson  (C.  C.  1892)  60  Fed.  113,  hold- 
ing that  a  nonresident  assignee,  upon 
being  made  a  party  by  amendment  to  a 
suit  between  citizens  of  the  same  state, 
could  have  the  suit  removed. 

Where  an  action  had  been  instituted 
in  Louisiana  by  citizens  of  the  state 
against  a  life  insurance  company  in  Mis- 
souri, and  pending  the  suit  a  citizen  of 
Missouri  has,  under  decree  of  a  court  of 
that  state,  been  made  an  assignee  of  its 
entire  property,  on  being  admitted  as  a 
party  to  the  suit  in  Louisiana,  he  is 
entitled  by  reason  of  his  citizenship  to 
remove  it  to  the  United  States  court 
Relfe  V.  Rundle  (1880)  103  U.  S.  222, 
26  L.  Ed.  337. 

A  citizen  of  Iowa  assigned  a  claim  for 
damages  for  personal  injury  against  a 
citizen  of  Illinois,  to  V.,  who  was  also 
a  citizen  of  Illinois,  and  V.  instituted 
suit  in  the  state  court  of  Iowa  as  as- 
signee. Defendant  made  a  motion  to 
remove  the  case  to  the  federal  court 
on  the  ground  that  the  assignor  was  the 
real  party  in  interest  He  appeared  in 
the  action,  and  filed  a  response  to  the 
motion,  setting  up  his  sale  and  as- 
signment of  the  claim,  and  denying  all 
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ownership  therein,  or  control  over  the 
prosecution  thereof.  Held,  that  an  or- 
der granting  the  motion  for  removal  was 
error.  Vimont  v.  Chicago  &  N.  W.  Ry. 
Co.  (1884)  64  Iowa,  513,  17  N.  W.  31, 
21  N.  W.  0. 

Where  the  assignment  of  a  claim  to 
plaintiff  invests  him  with  the  title  there- 
to, and  authorizes  him  to  prosecute  it 
by  suit,  a  defendant  has  no  right  to  a 
removal  on  the  groimd  of  the  citizenship 
of  the  assignor.  Goodnow  v.  Litchfield 
(1885)  67  Iowa,  691,  25  N.  W.  882; 
Same  v.  Oakley  (1885)  68  Iowa,  25,  25 
N.  W.  912. 

Where  the  action  was  by  an  assignee 
of  the  cause  of  action,  suing  in  his  own 
name,  as  required  by  the  practice  in  the 
state  court,  and  the  assignor,  whose 
name  must,  if  the  cause  were  removed, 
be  substituted  as  plaintiff,  was  a  citi- 
zen of  the  same  state  as  defendant,  a 
motion  to  remove  should  be  denied. 
Anderson  v.  Manufacturers'  Bank  (N. 
Y.  1862)  14  Abb.  Prac.  436. 

105.  — -  Transfers  to  prevent  re- 
moval.—A  colorable  assignment  of  a 
cause,  made  to  prevent  its  removal  from 
the  state  to  the  federal  courts,  will  pre- 
vent the  latter  courts  from  assuming 
jurisdiction.  Resort  can  only  be  had  to 
the  state  courts  for  protection  against 
the  consequences  of  such  an  encroach- 
ment upon  the  rights  of  a  defendant. 
Provident  Sav.  Life  Assur.  Soc.  v.  Ford 

(1885)  114  U.  S.  635,  5  Sup.  Ct.  1104, 
29   L.    Ed.   261;    Oakley   v.    Goodnow 

(1886)  118  U.  S.  43,  6  Sup.  Ct.  944,  30 
L.  Ed.  61;  Leather  Manufacturers' 
Nat.  Bank  v.  Cooper  (1887)  120  U.  S. 
778,  7  Sup.  Ct.  777,  30  L.  Ed.  816;  Vi- 
mont V.  Chicago  &  N.  W.  Ry.  Co. 
(1884)  64  Iowa,  513,  17  N.  W.  31,  21 
N.  W.  9;  Id.  (1886)  69  Iowa,  296,  22 
N.  W.  906,  28  N.  W.  612;  Hawley  v. 
Chicago,  B.  &  Q.  Ry.  Co.  (1886)  71 
Iowa,  717,  29  N.  W.  787. 

An  assignment  of  a  claim  against  a 
foreign  telegraph  company  for  trans- 
mitting a  forged  message  purporting  to 
be  signed  by  a  bank,  and  stating  that  it 
would  honor  a  draft  for  $8,972,  and  re- 
sulting in  financial  loss  in  that  amount, 
made  to  a  nonresident  who  paid  $3,000 
therefor,  is  not  without  consideration, 
colorable,  and  fictitious,  and  the  as- 
signee may  sue  in  the  state  courts  over 
an  objection  that  the  assignment  was 
made  to  prevent  removal  of  the  cause 
to  the  federal  court,  though  the  objec- 
tion would  be  valid  if  the  assignment 
was  without  consideration.  Wells  v. 
Western  Union  Telegraph  Co.  (1909) 
123  N.  W.  371,  24  L.  R.  A.  (N.  S.) 
1045. 

106.  Grantees.— Condemnation  pro- 
ceedings cannot  be  deemed  commenced 
before  conveyance  of  land  so  as  to  pre- 
clude vendee  from  removing  suit  to 
federal  court  for  diverse  citizenship, 
where  petition  for  commissioners  was 
not  filed  uutil  the  conveyance  had  been 
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made.  City  of  New  York  v.  Sage  (1915) 
36  S.  Ct.  25. 

Where  land  sought  to  be  condemned 
for  a  New  York  City  reservoir  was  con- 
veyed to  claimant,  a  resident  of  New 
Jersey,  between  the  date  when  maps 
were  filed  in  the  clerk's  ofBce  of  Ulster 
county,  where  the  land  was  located  and 
notices  posted,  and  the  date  of  the  ac- 
tual filing  of  the  petition  to  condemn 
in  the  state  court,  it  sufficiently  appear- 
ed that  the  proceeding  involved  a  con- 
troversy between  citizens  of  different 
states,  and  was  therefore  removable. 
In  re  Bensel  (1913)  206  Fed.  369,  124 
C.  C.  A.  251,  affirming  order  In  re 
Ashokan  Dam  (C.  C.  1911)  190  Fed. 
413. 

107.  Actions  by  or  against  ttatesv— 

There  is  no  statute  which  authorizes 
the  removal  of  a  suit  between  a  state 
and  citizens  on  account  of  citizenship, 
for  a  state  cannot,  in  the  nature  of 
things,  be  a  citizen  of  any  state.  Stone 
V.  South  CaroUna  (1886)  117  U.  S.  4.50. 
6  Sup.  Ct.  799,  29  L.  Ed.  962;  Postal 
Telegraph  Cable  Co.  v.  Alabama  (1894) 
155  U.  S.  482,  15  Sup.  Ct  192,  39  L. 
Ed.  231. 

i08.  Actions  by  or  against  aiiensw— 

Where  there  are  several  defendants  in 
a  suit  sought  to  be  removed  on  the 
ground  of  alienage,  all  the  defendants 
must  be  aliens,  and  must  join  in  the 
application.  Hervey  v.  Illinois  Midland 
Ry.  Co.  (C.  C.  1876)  Fed.  Cas.  No. 
6,434;  People  v.  Hager  (1862)  20  Cal. 
167;  Davis  v.  Cook  (1874)  9  Nev.  134. 

A  cause  is  not  removable  on  the 
ground  that  it  is  a  controversy  between 
citizens  of  a  state  and  foreign  citisens, 
when  one  of  the  defendants  is  a  citizen 
of  a  state,  although  of  a  different  state 
from  that  of  plaintiff.  Tracy  y.  Morel 
(C.  C.  1898)  88  Fed.  801. 

If  one  defendant  be  an  alien,  and  be 
properly  served  or  be  otherwise  in 
court,  and  other  persons,  not  aliens  or 
citizens  of  a  state  or  states  other  than 
that  to  which  the  plaintiff  belongs,  be 
named  as  defendants  in  the  writ,  but  be 
not  served,  nor  appear  voluntarily,  the 
alien  defendant  who  is  served  may  him- 
self remove  the  case.  Ex  parte  Girard 
(C.  C.  1858)  Fed.  Cas.  No.  5,457. 

The  extraterritorial  service  of  pro- 
cess upon  alien  defendants,  who  have 
not  voluntarily  appeared,  is  ineffectual 
to  bring  them  within  the  jurisdiction  of 
the  court,  or  make  them  parties  to  the 
suit;  and  the  fact  that  these  persons 
are  named  as  defendants  is  no  obstacle 
to  its  removal.  McHenry  v.  New  York, 
P.  &  O.  R.  Co.  (C.  C.  1885)  25  Fed.  l>5. 

109.  Time  of  existence  of  ground  of 
removai^— To  render  an  action  remov- 
able to  the  federal  court  on  the  ground 
of  diversity  of  citizenship  or  alienage  of 
defendant,  such  diversity  or  alienage 
must  exist  at  the  beginning  of  the  suit, 
and  when  the  petition  for  removal  is 
filed.  Gibson  v.  Bruce  (1883)  108  U. 
S.  5G1,  2  Sup.  Ct  873,  27  L.  Ed.  825; 
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Houston  &  T.  C.  Ry.  Ck).  v.  Shirley 
(1884)  111  U.  S.  358,  4  Sup.  Ct.  472, 
28  L,  Ed.  455;  Mansfield,  C.  &  L.  M  R. 
Co.  V.  Swan  (1884)  111  U.  S.  379,  4 
Sup.  Ct  510,  28  L.  Ed.  462;  Smith  v. 
Akers  (1886)  117  U.  S.  1U7,  6  Sup.  Ct 
669,  29  L.  Ed.  888;  Stevens  v.  Nichols 
(1889)  130  U.  S.  230,  9  Sup.  Ct.  518, 
32  L.  Ed.  914;  Jackson  v.  Allen  (1889) 
132  U.  S.  27,  10  Sup.  Ct  9,  33  L.  Ed. 
249;  KeUam  v.  Keith  (1892)  144  U.  S. 
568,  12  Sup.  Ct  922.  36  L.  Ed.  544; 
German  Savings  &  Loan  Soc.  v.  Dor- 
mitzer  (1902)  116  Fed.  471,  53  C.  C. 
A.  639;  Johnson  v.  Monell  (C.  C.  1869) 
B'ed.  Cas.  No.  7,399;  McGinnity  v.  White 
(C.  C.  1874)  Fed.  Cas.  No.  8,802; 
Rawle  V.  Phelps  (C.  C.  1879)  Fed.  Cas. 
No.  11,588;  Beede  v.  Checney  (C.  C. 
1881)  5  Fed.  388;  Bruce  v.  Gibson  (C. 
C.  1881)  9  Fed.  540;  Brinkerhoff  v. 
Morris  Canal  &  Banking  (3o.  (C.  0. 
1883)  18  Fed.  97;  Ferry  v.  Town  of 
Merrimack  (C.  C.  1883)  18  Fed.  657; 
JtfcNaughton  v.  South  Pac.  C.  R.  Co. 
(C.  C.  1884)  19  Fed.  881;  Carrick  v. 
Landman  (C.  C.  1884)  20  Fed.  209; 
Endy  v.  Commercial  Fire  Ins.  Co.  (C. 
C.  1885)  24  Fed.  657;  Hone  v.  DiUon 
(C.  C.  1886)  29  Fed.  465;  Moore  v. 
Edgefield  (C.  C.  1887)  32  Fed.  498,  500; 
Foster  v.  Paragould  S.  E.  R.  Co.  (C. 
C.  1806)  74  Fed.  273;  O'Connor  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa, 
1909)  122  N.  W.  947,  reversing  judg- 
ment on  rehearing  (1908)  117  N.  W. 
979;  Tugman  v.  National  S.  S.  Co.  (N. 
T.  1878)  13  Hun,  382;  Nye  v.  Northern 
Cent  R.  Co.  (N.  Y.  1881)  24  Hun, 
556;  Bradley  v.  Ohio  River  &  C.  Ry. 
Co.  (1896)  26  S.  E.  169,  119  N.  C.  744. 
CONTRA,  Curtin  v.  Decker  (C.  O. 
1881)  5  Fed.  385;  Glover  v.  Shepperd 
(C.  O.  1883)  15  Fed.  833. 

Where  ground  of  removal  was  that 
there  was  in  the  suit  a  controversy  be- 
tween the  plaintiff,  who,  when  the  suit 
was  brought,  was  an  alien,  and  the  de- 
fendant, who  was  a  citizen,  the  fact 
that  the  plaintiff,  after  the  suit  was 
brought,  had  become  a  citizen  of  the 
United  States,  did  not  prevent  the  re- 
moval of  the  cause.  Houser  v.  Clayton 
(C.  C.  1878)  Fed.  Cas.  No.  6,739. 

In  determining  whether  a  suit  is  one 
in  which  there  is  a  controversy  between 
citizens  of  different  states,  the  condi- 
tion of  the  controversy  when  the  peti- 
tion for  removal  is  filed  is  what  is  to 
be  considered,  and  not  its  condition  at  a 
subsequent  time.  Chicago,  St.  L.  &  N. 
O.  R.  Co.  V,  McComb  (C.  C.  1879)  Fed. 
Cas.  No.  2,670. 

Where  a  consolidation  of  a  foreign 
with  a  domestic  railroad  has  not  taken 
place  till  after  suit  brought  against 
the  foreign  corporation  by  a  domestic 
corporation,  and  the  filing  of  a  petition 
for  removal,  the  consolidation  does  not 
alter  the  defendant's  right  to  a  removal 
of  the  cause.  Chicago,  I.  &  N.  P.  R. 
Co.  V.  Minnesota  &  N.  W.  R.  Co.  (C. 
C.  1886)  29  Fed.  337. 

Where  an  original  complaint  stated  a 


joint  cause  of  action  against  a  resident 
and  nonresident  defendant,  and  an 
amended  complaint  for  the  first  time 
made  the  resident  defendant  a  mere 
nominal  party  to  the  record,  asserting 
no  cause  of  action  against  him.  the  non- 
resident defendant  was  not  precluded 
from  removing  the  cause  to  the  federal 
court  because  the  case  was  not  remov- 
able at  the  time  when,  by  the  literal 
terms  of  the  statute,  removal  might  be 
had,  and  he  had  answered  the  original 
complaint  and  went  to  trial  thereon,  the 
time  within  which  application  for  re- 
moval must  be  made  being  not  juris- 
dictional, but  modal  and  formal.  Bage- 
nas  V.  Southern  Pac.  Co.  (C.  C.  1910) 
180  Fed.  887. 

In  an  action  against  a  foreign  railroad 
corporation,  an  amended  petition,  ten- 
dered after  the  filing  by  defendant  of  a 
petition  for  removal  of  the  cause  to  the 
federal  court,  making  a  domestic  cor- 
poration, original  defendant's  lessor,  a 
party,  came  too  late  to  prevent  the  re- 
moval. Davis'  Adm'r  v.  Chesapeake  & 
O.  Ry.  Co.  (1903)  75  S.  W.  275,  25  Ky. 
Law  Rep.  342,  116  Ky.  144,  withdraw- 
ing opinion  (1902)  70  S.  W.  857,  24 
Ky.  Law  Rep.  1125. 

The  fact  that  a  defendant,  after  suit 
brought  in  a  state  court,  removes  his 
residence  to  another  state,  does  not  en- 
titie  him  to  an  order  removing  the 
oaase  to  the  United  States  circuit  court 
on  the  ground  that  it  is  between  citizens 
of  different  states.  Dart  v.  Walker  (N. 
Y.  1871)  43  How.  Prac.  29. 

(B)  Improper  or  coUimve  joinder  of 
parties 

ifO.  Joinder  to  give  Jurisdiction  or 
authorize  removals— See  post,  §  1019, 
and  notes. 

HI.  Joinder  to  prevent  removald—The 

right  of  a  citizen  of  another  state, 
when  sued  in  a  state  court,  to  have  the 
controversy  tried  and  determined  in  a 
federal  court,  cannot  be  defeated  by 
fraudulent  joinder  as  a  codefendant  6f 
a  citizen  of  the  state  in  which  the  suit 
is  brought.  Dow  v.  Bradstreet  Co.  (C. 
C.  1891)  46  Fed.  824;  Lewis  v.  Cincin- 
nati, N.  O.  &  T.  P.  Ry.  Co.  (C.  C.  1910) 
192  Fed.  654;  Clark  v.  Chicago,  R.  L  & 
P.  Ry.  Co.  (D.  C.  1912)  194  Fed.  505; 
Price  V.  Southern  Power  Co,  (D.  C. 
1913)  206  Fed.  496. 

Fraudulent  joinder  of  defendants,  in 
order  to  authorize  removal,  must  in 
general  consist  in  a  willful  or  negligent 
misstatement  of  fact.  McGarvey  v. 
Butte  Miner  Co.  (D.  C.  1912)  199  Fed. 
671. 

When  it  is  claimed  that  one  defend- 
ant has  been  made  a  party  solely  to 
prevent  removal  of  the  cause,  the  court 
will  look  closely  into  his  relations  to 
the  case  and  plaintiff's  motives,  and, 
if  he  appears  an  unnecessary  party, 
will  refuse  to  remand.  Shepherd  v. 
Bradstreet  Co.  (0.  C.  1895)  65  Fed. 
142. 

Where  it  is  apparent  that  the  real 
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purpose  of  the  joinder  of  a  defendant 
was  to  prevent  a  removal  by  its  code- 
fendant,  which  is  a  citizen  of  another 
state,  the  federal  court  will,  if  possi- 
ble, sustain  the  right  of  removal.  Kel- 
ly V.  Chicago  &  A.  Ry.  Co.  (C.  C.  1908) 
122  Fed.  286. 

The  Institution  of  a  fictitious  action 
in  a  court  of  the  state  of  which  the 
plaintiff  is  a  citizen,  for  the  purpose  of 
bringing  two  defendants  of  diverse  citi- 
zenship— one  being  a  nonresident — into 
such  court,  to  enable  the  resident  de- 
fendant to  litigate  a  cause  of  action 
against  the  nonresident  defendant  in 
that  court,  and  to  prevent  the  nonresi- 
dent defendant  from  removing  such 
cause  into  the  federal  court,  is  a  fraud 
upon  the  jurisdiction  of  the  federal 
court  and  upon  the  nonresident  defend- 
ant, and  upon  a  seasonable  application 
by  the  nonresident  defendant  the  sham 
plaintiff  should  be  disregarded  and  the 
real  controversy  removed  to  the  fed- 
eral court.  Boatmen's  Bank  of  St 
Louis  v.  Fritzlen  (1907)  89  P.  915,  75 
Kan.  479. 

Where  on  the  face  of  the  record 
plaintiff  appears  to  have  a  cause  of  ac- 
tion against  each  of  the  defendants 
joined,  one  of  whom  is  a  resident  of 
the  same  state  as  plaintiff,  it  \a  not 
material  that  the  actual  purpose  of 
plaintiff  in  joining  the  resident  defend- 
ant was  to  prevent  a  removal  of  the 
cause  to  the  federal  courts.  Chicago, 
R.  I.  &  P.  Ry.  Co.  V.  Whiteaker  (1915) 
36  S.  Ct  152;  Same  v.  Schwyhart 
(1913)  33  S.  Ct.  250,  227  U.  S.  184, 
57  L.  Ed.  473>  affirming  judgment 
Schwyhart  v.  Barrett  (1910)  130  S. 
W.  388,  145  Mo.  App.  332;  Charman 
V.  Lake  Erie  &  W.  R.  Co.  (C.  C.  1900) 
105  Fed.  449;  Keller  v.  Kansas  City, 
St.  L.  &  C.  R.  Co.  (C.  C.  1903)  135 
Fed.  202;  Gustafson  v.  Chicago,  R.  I. 
&  P.  Ry.  Co.  (C.  C.  1004)  128  Fed. 
85;  Evansberg  v.  Insurance  Stove, 
Range  &  Foundry  Co.  (C.  C.  1908) 
168  Fed.  1001;  Atlantic  Coast  Line  R. 
Co.  V.  Daniels  (C.  C.  1900)  175  Fed. 
302;  Jacobson  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (C.  C.  1910)  176  Fed.  1004; 
Armstrong  v.  Kansas  City  Southern 
Ry.  Co.  (C.  C.  1911)  192  Fed.  608; 
Bagenas  v.  Southern  Pac.  Co.  (C.  C. 
1910)  180  Fed.  887;  Southern  Ry.  Co. 
V.  Sittasen  (Ind.  App.  1905)  74  N.  E. 
898,  reversed  (1906)  76  N.  E.  973,  168 
Ind.  257;  Dowell  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.  (1910)  112  Pac.  136,  83 
Kan.  562;  Chesapeake  &  O.  Ry.  Co. 
V.  Dixon's  Adm'x  (1898)  104  Ky.  608, 
47  S.  W.  615,  20  Ky.  Law  Rep.  792 
(affirmed  Same  v.  Dixon  [1900]  21  S. 
Ct.  67,  179  U.  S.  131,  45  L.  Ed.  121); 
Id.  (1899)  50  S.  W.  252,  20  Ky.  Law 
Rep.  1883;  Winston's  Adm'r  v.  Illi- 
nois  Cent.  R.  Co.  (1901)  111  Ky.  954, 
65  S.  W.  13,  23  Ky.  Law  Rep.  128S, 
55  L.  R.  A.  603;  Pierce's  Adm'r  v. 
Same  (1905)  86  S.  W.  708,  27  Ky.  Law 
Rep.  801;  Broadway  Coal  Mining  Co.  v. 
Robinson  (1912)  150  S.  W.  1000,  160 
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Ky.  707;  Hough  v.  Southern  Ry.  (3o. 
(1907)  57  S.  B.  469,  144  N.  C.  692; 
Pruitt  V.  Charlotte  Power  Co.  (1914) 
81  S.  E.  624,  165  N.  C.  416. 

Though  one  of  the  defendants  in  an 
action  against  a  nonresident  corpora- 
tion and  certain  resident  employ^  may 
have  been  fraudulently  joined  to  de- 
feat the  right  of  removal,  the  right  of 
the  state  court  to  retain  the  case  is 
not  destroyed,  where  there  remains  a 
proper  party  defendant  residing  in  its 
jurisdiction  and  jointly  liable.  Louis- 
ville &  N.  R.  Co.  V.  Roberts  (1911) 
71  S.  B.  425,  136  Ga.  270. 

Where  a  cause  of  action  against  an 
individual  defendant  for  death  of  an 
engineer  employed  by  an  interstate  car- 
rier was  fraudulently  joined  with  a 
cause  of  action  against  the  carrier,  un- 
der federal  Employers*  Ijiability  Act^ 
the  cause  was  not  removable.  Kelly's 
Adm'x  V.  Chesapeake  &  O.  Ry.  Co.  (D. 
C.  1912)  201  Fed.  602. 

In  distinguishing  between  a  wrongful 
and  a  justifiable  joinder  of  defendants 
the  court  must  be  guided  by  the  show- 
ing in  each  case.  Shane  v.  Butte  Elec- 
tric Ry.  Co.  (C.  C.  1906)  150  Fed.  801. 

i  12. Joinder  of  plaintiffs.— Wher& 

a  citizen  plaintiff  collusively  joins  with 
the  alien  plaintiffs  to  prevent  a  remov- 
al, such  device  will  not  defeat  the  ju- 
risdiction of  the  circuit  court.  Mc- 
Henry  v.  New  York.  P.  &  O.  R.  Co. 
(C.  C.  1885)  25  Fed.  65. 

lis.  Right  to  JolRd— Fraudulent  join- 
der of  a  resident  with  a  nonresident  de- 
fendant, for  the  purpose  of  defeating 
the  removal  of  the  cause  to  a  federal 
court,  cannot  be  established,  where,  by 
the  settled  law  of  the  state  in  which 
the  action  was  brought,  and  in  which 
the  cause  of  action  arose,  both  defend- 
ants were  jointly  liable  to  suit  Chi- 
cago, B.  &  Q.  Ry.  Co.  V.  Willard  (1911) 
31  S,  Ct.  460,  220  U.  S.  413,  55  Ll 
Ed.  521  (affirming  judgment  Willard  v. 
Chicago,  B.  &  Q.  R.  Co.  [1908]  165  Fed. 
181,  91  C.  C.  A.  215) ;  Knuth  v.  Butte 
Electric  Ry.  Co.  (C.  C.  1906)  148  Fed. 
73;  Ward  v.  Pullman  Car  Corp.  (Ky. 
1908)  114  S.  W.  754;  Able  v.  South- 
ern Ry.  (1906)  52  S.  B.  962,  73  S.  C. 
173;  Calder  v.  Southern  Ry.  C<k 
(1911)  71  S.  E.  841,  89  S.  C.  287. 
Or  where  the  question  is  an  open  one» 
under  the  statutes  and  decisions  of 
the  state.  Person  v.  Illinois  Cent  R. 
Co.    (C.  C.  1902)   118  Fed.  342. 

Plaintiff  is  entitled  to  allege  a  joint 
cause  of  action  against  a  citizen  and  a 
noncitizen  defendant  and  have  the  case 
tried  in  a  state  court,  though  he  may 
be  mistaken  as  to  the  joint  character  of 
his  cause  of  action,  if  the  allegation  is- 
not  merely  pretensive,  to  prevent  a  re- 
moval of  the  cause.  Price  v.  Southern 
Power  Co.  (D.  C.  1913)  206  Fed.  496. 

1 14.  Cause  of  aotlon  against  resident 
defendant.— A  nonresident  defendant 
cannot  remove  a  cause  to  the  federal 
courts  for  diversity  of  citizenship,  in 
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the  absence  of  a  showing  of  fraud  in 
joining  defendants,  where  the  petition 
on  its  face  states  a  good  cause  of  ac- 
tion against  both  defendants.  Carter 
Coal  Co.  V.  Prichard's  Adm'r  (Ky. 
1915)  179  S.  W.  1038. 

An  action  for  tort  brought  in  a  state 
court  by  a  citizen  of  the  state  against 
two  defendants,  one  a  citizen  of  the 
state  and  the  other  a  nonresident,  is 
removable  by  the  nonresident  defendant 
where  the  petition  fails  to  state  a  cause 
of  action  against  the  resident  defend- 
ant. Prince  t.  Illinois  Cent.  R.  Co.  (C. 
C.  1899)  98  Fed.  1;  Floyt  ▼.  Shenan- 
go  Furnace  Co.  (C.  C.  1911)  186  Fed. 
55J9;  McAllister  v.  Chesapeake  &  O. 
R.  Co.  (D.  C.  1912)  198  Fed.  660; 
Stratton's  Independence  v.  Sterrett 
(Colo.  1911)  117  Pac.  351;  Cincinnati, 
N.  O.  ^  T.  P.  Ry.  Co.  v.  Robertson 
(1903)  74  S.  W.  1061,  25  Ky.  Law 
Rep.  265,  115  Ky.  858;  Davis*  Adm'r 
V.  Chesapeake  &  O.  Ry.  Co.  (1903)  75 
S.  W.  275,  lie  Ky.  144,  25  Ky.  Law 
Rep.  342,  withdrawing  opinion  (1902) 
70  S.  W.  857,  24  Ky.  Law  Rep.  1125; 
Eastin  &  Knox  v.  Texas  &  P.  Ry.  Co. 
(1906)  92  S.  W.  838,  99  Tex.  654,  re- 
versing judgment  Texas  &  P.  Ry.  Co. 
V.  Eastin  &  Knox  (T^x.  Civ.  App. 
1905)  89  S.  W.  440. 

In  order  to  justify  the  removal  of  a 
suit  in  which  some  of  defendants  are 
citizens  of  the  same  state  as  plaintiff, 
on  the  ground  that  such  defendants 
have  been  joined  to  defeat  jurisdiction 
of  the  federal  court,  it  must  appear, 
not  only  that  they  were  joined  for  that 
purpose,  but  that  no  cause  of  action  is 
truthfully  stated  against  them.  Hukill 
V.  Maysville  &  B.  S.  R.  Co.  (C.  C. 
1896)  72  Fed.  745;  Broadway  Coal 
Mining  Co.  v.  Robinson  (1912)  150  S. 
W.  1000,  150  Ky.  707. 

Fraudulent  joinder  of  a  citizen  with 
a  noncitizen  defendant  to  prevent  a  re- 
moval of  the  cause  will  be  found,  where 
on  no  reasonable  legal  ground  could 
plaintiff  recover  on  the  cause  of  ac- 
tion alleged  against  the  citizen  defend- 
ant. Wecker  v.  National  Enameling  & 
Stamping  Co.  (1907)  27  S.  Ct.  184,  2(>i 
U.  S.  176,  51  L.  Ed.  430;  Union  Ter- 
minal Ry.  Co.  V.  Chicago,  B.  &  Q.  R. 
Co.  (C.  C.  1902)  119  Fed.  209;  Price  v. 
Southern  Power  Co.  (D.  C.  1913)  206 
Fed.  496;  Rountree  v.  Mt.  Hood  R. 
Co.  (D.  C.  1916)  228  Fed.  1010;  Un- 
derwood's Adm'r  v.  Illinois  Cent.  R. 
Co.  (1907)  103  S.  W.  322,  31  Ky.  Law 
Rep.  595.  Or  where  an  attorney,  when 
drawing  a  pleading,  had  knowledge  of 
facts  which  showed  that  allegations  of 
negligence  made  therein  against  a  de- 
fendant were  without  foundation,  or 
notice  of  other  facts  to  put  him  on  in- 
quiry which  would  have  led  to  such 
knowledge.  Gustafson  v.  Chicago,  R.  I. 
&  P.  Ry.  Co.  (C.  C.  1904)  128  Fed.  85. 

The  right  of  removal  cannot  be  de- 
feated by  the  joinder  of  a  resident  with 
a  nonresident  defendant,  even  though  a 
joint  cause  of  action  is  alleged,  where 


the  court  finds  as  a  fact  that  the  aver- 
ments on  which  the  joint  liability  is  as- 
serted are  palpably  untrue,  and  were 
not  made  in  good  faith,  but  for  the  sole 
purpose  of  preventing  a  removal,  and 
in  fraud  of  the  jurisdiction  of  the  fed- 
eral court.  Crawford  v.  Illinois  Cent. 
R.  Co.  (C.  C.  1904)  130  Fed.  395. 

In  an  action  for  an  injury  to  a  trav- 
eler at  a  railroad  crossing,  the  conduc- 
tor of  the  train  causing  the  injury  be- 
ing made  a  party  defendant,  the  peti- 
tion alleging  that  such  conductor  by 
gross  negligence  so  managed  and  oper- 
ated the  train  that  it  resulted  in  the 
injury  complained  of,  the  court  cannot 
assume  that  such  allegation  is  untrue, 
and  that  the  conductor  was  joined  for 
the  purpose  of  preventing  the  removal 
of  the  cause  to  the  federal  court, 
dinger's  Adm*x  v.  Chesapeake  &  O. 
Ry.  Co.  of  Kentucky  (1908)  109  S.  W. 
315,  33  Ky.  Law  Rep.  86,  15  L.  R.  A. 
(N.  S.)  998. 

115.  Joinder  of  grantor  and  grantee. 

— ^In  a  condemnation  proceeding  under 
Rev.  St.  Mo.  1899,  J  1264,  which  pro- 
vides that  it  shall  not  be  necessary  to 
make  any  persons  defendantEr,  unless 
they  are  eitjier  in  actual  possession  of 
the  premises,  claiming  title,  or  have 
a  title  of  record,  in  which  two  railroad 
companies,  one  a  foreign,  and  the  oth- 
er a  local,  corporation,  were  made  de- 
fendants, but  it  was  not  alleged  that 
the  local  company  was  in  possession, 
claiming  title,  and  there  was  of  rec- 
ord in  the  proper  records  of  the  coun- 
ty a  deed  which  plaintiff's  counsel  ex- 
amined before  suit  by  which  such  com- 
pany had  conveyed  to  its  codcfendant 
all  of  its  property,  real  or  personal, 
of  whatever  kind  and  wherever  situ- 
ated, together  with  all  its  rights*  and 
franchises,  except  its  franchise  to  be  n 
corporation,  the  improper  and  unneces- 
sary joinder  of  such  company  will  not 
prevent  a  removal.  Union  Terminal 
Ry.  Co.  V.  Chicago,  B.  &  Q.  R.  Co 
(C.  C.  1902)  119  Fed.  209. 

116.  Joinder  of  lessor   and   lessee.^ 

Where  a  railroad  company  was  joined 
in  a  complaint  for  injuries  with  a  for- 
eign railroad  company,  under  a  false 
allegation  that  the  former  company 
had  leas-ed  its  road  to  the  foreign  com- 
pany, which  was  alone  served  with  pro- 
cess, and,  on  a  motion  to  remand  the 
cause  to  the  state  court  after  removal 
to  the  federal  court  by  the  foreign  rail- 
road company,  plaintiff's  counsel  in 
open  court  admitted  that  the  allega- 
tion as  to  the  relation  between  the  two 
companies  was  false,  and  it  appeared 
that  the  joinder  of  the  two  was  to  pre- 
vent the  removal  of  the  cause  to  the 
federal  court,  the  motion  to  remand 
will  be  denied.  Diday  v.  New  York,  P. 
&  O.  R.  Co.  (C.  C.  1901)  107  Fed.  565. 
In  an  action  for  injuries  to  plaintiff 
while  crossing  a  railroad  track,  the  pe- 
tition alleged  that  the  injuries  re- 
sulted because  of  the  negligent  acts  of 
the  defendants,  in  that  defendants  con- 
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strncted  the  tracks  so  close  to  each 
other  and  so  near  to  a  mill  in  which 
plaintiff  was  employed  that  persons 
crossing  upon  the  public  passageway 
were  not  able  to  see  the  movement  of 
the  cars,  engine,  or  trains  on  the  track, 
and  in  not  constructing  the  tracks  so 
a&'  to  leave  the  view  open,  and  in  fail- 
ing to  provide  any  gates,  guards,  or 
barriers  to  protect  persons  so  crossing. 
Other  acts  of  negligence  were  charged 
against  both  defendants,  relating  sole- 
ly to  the  movement  and  operation  of 
trains,  and  a  failure  to  warn  plaintiff 
of  the  approach  of  the  train  by  which 
he  was  injured.  It  wab*  stipulated  on 
a  motion  to  remand  that  defendant  M. 
Company  alone  constructed  the  tracks 
and  leased  them  to  the  defendant  0. 
Company,  and  that  the  latter  or  its  re- 
ceivers were  exclusively  engaged  in 
operating  the  road  thereafter,  and  at 
the  time  plaintiff  was  injured;  that  the 
injury  was  immediately  caused  by  the 
negligent  movement  of  the  cars  by  the 
C.  Company  or  its  receivers.  Held, 
that  it  appeared  that  the  M.  Company 
did  not  participate  in  the  negligent 
acts  alleged,  and  was*  joined  to  prevent 
the  C.  Company  from  removing  the 
cause  to  the  federal  court,  and  that  it 
was  therefore  entitled  to  remove  not- 
withstanding such  joinder.  Heinartson 
V.  Chicago  Great  Western  Ry.  Co.  (C. 
C.  1909)  174  Fed.  707. 

Where  an  action  was  brought  against 
lessor  and  lessee  railroad  corporations 
for  injuries'  to  a  passenger  by  the  op- 
eration of  the  road  by  the  foreign  les- 
see, there  was  no  fraudulent  misjoinder 
of  parties  or  separable  controversy 
entitling  the  nonresident  defendant  to 
remove  the  case  to  the  federal  court 
Brown  v.  Louisiana  &  M.  lU  It  Co. 
(Mo.  1914)  165  S.  W.  1060. 

117.  Joinder  of  parties  engaged  In 
Joint  enterprise.— Defendant  railroad 
company  is  entitled  to  removal  of  the 
cause  to  the  federal  coqrt,  on  the 
ground  of  fraud  on  the  jurisdiction  of 
the  court,  though  an  individual,  a  citi- 
zen of  the  same  state  as  plaintiff,  is 
joined  as  a  defendant;  it  being  avowed 
by  plaintiff's  counsel  that  one  of  the 
objects  in  suing  defendants  jointly  waa 
to  prevent  a^ removal;  the  action  being 
for  death  of  a  fireman  on  the  engine  of 
a  freight  train  of  the  railroad,  occa- 
sioned by  his  being  struck,  while  look- 
ing out  of  the  cab  window,  by  the  arm 
of  a  crane,  swung  into  position  for  de- 
livery of  mail  to  a  train,  which  was 
following,  while  moving;  the  crane  be- 
ing* operated  by  no  agent  of  the  rail- 
road, but  by  the  individual  defendant, 
the  postmaster  at  the  place  of  the  ac- 
cident; the  railroad  having  no  sort  of 
joint  agency  in  the  doing  of  any  act  di- 
rectly or  proximately  bringing  about  the 
accident;  and  the  only  plausible  claim 
that  the  railroad  can  be  made  liable  be- 
ing that  nine  months  before  the  acci- 
dent engines  seven  inches  wider  than 
formerly  used  were  put  in  operation, 
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without  the  crane  being  moved  further 
from  the  track.  McCormick  v.  Illinois 
Cent.  R.  Co.  (C.  O.  1900)  100  Fed.  250. 

One  of  two  defendants  against  whom 
action  is  brought  as  employers  of 
plaintiff's  Intestate  for  his  death  may 
have  the  action  removed  on  the  ground 
of  diverse  citizenship,  notwithstanding 
the  other  defendant  is  a  citizen  of  the 
same  state  as  plaintiff,  the  verified  peti- 
tion for  removal  alleging  that  deceas'ed 
was  never  in  the  employ  of  the  other 
defendant,  and  that  it  was  fraudulent- 
ly joined  as  a  defendant  solely  to  de- 
feat the  right  of  removal,  and  accompa- 
nying this  being  an  affidavit  of  the  other 
defendant  that  deceased  was  never  in 
its  employ,  and  that  it  had  no  connec- 
tion with  the  accident,  and  plaintiff 
neither  traversing  the  petition  nor  of- 
fering evidence  in  denial  of  its  aver- 
ments. Ross  V.  Erie  R.  Co.  (C.  C. 
1902)  120  Fed.  70S. 

In  an  action  in  a  state  court,  a  rail- 
road company  of  the  state,  a  local  sta- 
tion agent  on  its  line,  and  a  railroad 
company  of  another  state  were  joined 
as  defendants.  The  petition  alleged 
that  through  the  joint  negligence  of  de- 
fendants a  shipper  was  furnished  an 
unfit  car  at  the  local  station  in  which 
to  ship  certain  goods  and  to  transport 
the  shipper  from  such  station  to  a 
point  on  the*  line  of  the  second  rail- 
road company;  that  both  companies 
carried  the  shipper  and  his  property  in 
such  car  to  a  point  on  the  line  of  the 
second  company  where  they  negligently 
set  the  car  on  fire,  and  thus  caused  the 
death  of  the  shipper  and  the  destruction 
of  his  property.  On  a  motion  to  re- 
mand, after  removal  of  the  cause  by 
the  nonresident  company  on  the  ground 
of  separable  controversy  and  fraudu- 
lent joinder,  treated  also  as  a  plea  to 
the  jurisdiction,  it  was  shown  that  the 
agent  who  furnished  the  car  was  not 
the  agent  of,  and  had  nu  connection 
with,  the  removing  defendant;  that  the 
shipment  was  received  by  the  local  com- 
pany under  a  written  contract  for  its 
carriage  only  to  a  connection  with  the 
road  of  the  second  company,  and  limit- 
ing the  liability  of  the  carrier  to  loss 
or  injury  accruing  on  its  own  line;  that 
the  car  was  safely  delivered  to  the 
second  company,  which  received  and 
forwarded  it  under  a  similar  contract 
then  made  between  such  company  and 
the  shipper.  The  cause  of  the  fire  was 
neither  alleged  nor  shown.  Held,  that 
the  cause  of  action  stated  in  the  peti- 
tion, construed  in  the  light  of  such  facts 
which  were  known  to  plaintiff,  was  not 
joint,  and  that  the  joinder  of  the  de- 
fendants must  be  held  to  have  been  for 
the  purpose  of  defeating  the  jurisdic- 
tion of  the  federal  court  McGuire  v. 
Great  Northern  Ry.  Co.  (C.  C.  1907) 
153  Fed.  434. 

Joinder  of  a  resident  corporation  with 
a  nonresident  corporation,  operating 
the  resident  corporation's  electric 
plant  and  lines,  in  a  suit  for  death  of 
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plaintifTs  decedent,  is  not  fraudulent, 
where  there  was  no  recorded  transfer 
and  no  notorious  transfer  of  the  prop- 
erty, so  as  to  entitle  the  nonresident 
corporation  to  remove  the  cause  to  a 
federal  court.  Price  v.  Southern  Pow- 
er Co.  (D.  O.  1913)  206  Fed.  406. 

In  an  action  for  death,  plaintiff  join- 
ed a  resident  corporation  and  two  non- 
resident corporations,  charging  that  de- 
fendants, together  and  jointly,  were  en- 
gaged in  the  building  of  a  bridge  over 
the  Tennessee  river,  and  that  plaintiff's 
intestate  was  employed  by  the  three  de- 
fendants to  work  on  the  bridge,  and 
while  so  engaged  was  killed  by  the  fall 
of  a  mortar  bucket,  owing  to  the  negli- 
gence of  the  three  defendants  and  to 
the  improper,  defective,  and  unsafe 
condition  of  the  machinery  in  use. 
Held,  that  the  petition  stated  a  cause 
of  action  against  all  the  defendants, 
which  precluded  a  removal  of  the  cause 
to  the  federal  court  by  the  nonresident 
defendants,  on  a  petition  alleging  that 
the  resident  corporation  was  joined  for 
the  fraudulent  purpose  of  preventing  a 
removal,  etc.  White's  Adm'r  v.  Chi- 
cago, St.  L.  &  N.  O.  R.  Co.  (1906)  96 
S.  W.  911,  29  Ky.  Law  Rep.  1062. 

118.  Joinder  of  principal  and  agentd— 

The  local  manager  in  a  state  for  a  for- 
eign corporation  is  not  a  necessary 
party  to  a  suit  by  a  stockholder  for 
the  appointment  of  a  receiver  and  to 
wind  up  the  affairs  of  the  corporation, 
upon  allegations  that  he  is  aiding  and 
abetting  the  governing  board  of  di- 
rectors in  carrying  out  a  policy  of  ad- 
ministration which  is  ruinous  to  the 
corporation  and  detrimental  to  the 
stockholders  by  obeying  the  orders  of 
such  board  in  all  respects;  and  his 
joinder  as  a  defendant  in  such  suit, 
brought  in  the  state  of  which  both  he 
and  complainant  are  citizens,  will  not 
prevent  the  removal  of  the  cause  into 
a  federal  court,  since  such  allegations 
state  no  ground  which  would  warrant 
a  decree  against  him  personally.  Sid- 
way  V.  Missouri  Land  &  Live  Stock 
Co.    (C.  C.  1902)   116  Fed.  381. 

The  resident  agent  of  a  foreign  cor- 
poration, who  has  merely  served  on 
plaintiff  a  notice,  signed  by  him  as  man- 
aging director,  that  plaintiff  is  wrong- 
fully occupying  certain  premises,  and 
will  be  held  liable  for  trespass  unless 
he  surrenders  them,  cannot  be  made  a 
party  defendant  to  plaintiff's  action  of 
ejectment  against  the  corporation,  so  as 
to  prevent  its  removal  to  the  federal 
courts,  even  though  plaintiff  denies 
any  fraud  in  so  making  the  agent  a  par- 
ty. Carothers  v.  McEonley  Mining  A 
Smelting  Co.  (C.  C.  1903)  122  Fed. 
305. 

In  an  action  in  a  state  court  against 
a  nonresident  express  company  to  re- 
cover foi  a  loss  of  money  in  transporta- 
tion, based  upon  the  contract  of  car- 
riage, certain  agents  of  the  company, 
residents  of  the  state,  were  joined  as 
defendants.     A  further  allegation  that 


two  of  such  defendants  were  also  mem- 
bers of  the  company,  which  was  a  part- 
nership or  joint-stock  association,  was 
not  attempted  to  be  sustained  wnen 
controverted  on  a  motion  to  remand 
after  removal  and,  on  the  contrary,  was 
dearly  disproved.  Held  that,  since 
there  could  be  no  pretense  that  such 
defendants  were  liable  on  the  contract, 
the  action  of  plaintiff  in  joining  them 
must  be  deemed  to  have  been  solely 
for  the  purpose  of  preventing  a  remov- 
al of  the  cause.  Boatner  y.  American 
Exp.  Co.  (C.  C.  1903)  122  Fed.  714. 

1 19.  Joinder  of  master  and  servants— 

Where  the  nonresident  corporations 
were  liable  solely  because  of  the  negli- 
gence of  the  resident  defendants,  and 
under  the  state  law  a  servant  whose 
negligent  acts  cause  liability  of  the  cor- 
poration may,  as  matter  of  right,  be 
joined  as  defendant  with  the  corpora- 
tion, the  complaint,  alleging  such  facts, 
did  not  show  a  fraudulent  joinder  of 
parties  authorizing  the  removal  of  the 
case  to  the  federal  court.  Enos  v.  Ken- 
tucky Distilleries  &  Warehouse  Co. 
(1911)  189  Fed.  342,  111  C.  C.  A.  74. 

The  joinder  of  a  resident  foreman 
with  the  nonresident  master  as  defend- 
ants in  an  action  for  injury  to  a  serv- 
ant does  not  deprive  the  master  of  the 
right  of  removal,  where  the  negligence 
charged  was  failure  to  provide  a  safe 
place  to  work,  and  there  was  no  allega- 
tion that  any  duty  in  that  respect  rest- 
ed on  the  foreman.  Macutis  v.  Cudahy 
Packing  Co.  (D.  C.  1913)  203  Fed.  291. 

A  complaint  against  a  foreign  mining 
company  and  resident  defendants,  al- 
leging that  plaintiff  was  under  the  im- 
mediate direction  of  one  of  the  resident 
defendants,  who  was  tram  boss,  that 
the  tram  boss  was  under  the  immedi- 
ate control  and  direction  of  the  other 
resident  defendant,  who  was  shift  boss, 
and  that  the  shift  boss  was  under  the 
immediate  control  of  the  mining  com- 
pany and  its  executive  officers,  and  Uiat 
by  the  joint  and  concurring  negligence 
of  all  the  defendants  the  place  in  the 
mine  where  plaintiff  was  employed  was 
unsafe,  in  that  it  contained  partially 
loosened  bodies  of  rock,  liable  to  fall 
and  injure  plaintiff,  and  that  defendant 
for  some  days  previous  to  the  injury 
negligently  pern^itted  the  condition  to 
remain,  and  failed  to  have  the  place 
properly  timbered,  without  alleging  that 
the  mining  company  had  delegated  to 
the  resident  defendants,  or  either  of 
them,  its  duty  to  make  the  place  safe, 
was  insufficient  to  state  a  cause  of  ac- 
tion against  the  resident  defendant,  as 
against  a  petition  by  the  mining  com- 
pany to  remove  the  cause  to  a  federal 
court.  Stratton's  Independence  v.  Ster- 
rett  (Colo.  1911)  117  Pac.  351.  But, 
where  there  is  an  allegation  charging 
the  resident  defendant  with  such  duty, 
the  joinder  is  not  fraudulent.  Dudley 
V.  lUinois  Cent.  R.  Co.  (1906)  96  S.  W. 
835,  29  Ky.  Law  Rep.  1029. 

Petition,  in  an   action  for   servant's 
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wrongful  death,  held  to  state  a  good 
cause  of  action  against  both  defendants 
so  that  neither  was  entitled  to  a  trans- 
fer to  the  federal  court  for  diversity  of 
citizenship  to  avoid  which  the  plaintiflf 
made  the  alleged  fraudulent  joinder  of 
parties.  Carter  Coal  Co.  v.  Prichard*s 
Adm'r  (Ky.  1915)  179  S.  W.  1038. 

In  an  action  against  a  railroad  com- 
pany for  injuries  to  plaintiff  by  the  giv- 
ing way  of  the  floor  of  a  platform  at 
a  coal  dock  at  a  small  station,  plain- 
tiff's claim  that  it  was  the  duty  of  the 
station  agent  to  inspect  and  repair  the 
platform,  so  as  to  render  him  jointly 
liable  with  the  railroad  company,  can- 
not be  said  to  be  in  bad  faith.  Jacob- 
son  V.  Chicago.  R.  I.  &  P.  Ry.  Co.  (C. 
C.  1910)  176  Fed.  1004, 

Where  a  complaint  alleged  that  plain- 
tiff was  injured  by  reason  of  the  de- 
railment of  the  train  of  a  foreign  cor- 
poration, but  contained  nothing  but  a 
general  allegation  of  negligence  as 
against  the  engineer  and  conductor, 
joined  as  defendants,  and  the  state 
code  provided  that  plaintiff  should  set 
out  in  his  complaint  a  plain  and  concise 
statement  of  the  facts  constituting  his 
cause  of  action,  the  complaint  was  in- 
suflSdent  as  against  the  engineer  and 
conductor*  Bryce  v.  Southern  Ry.  Co. 
(C.  C.  1903)  122  Fed.  709,  affirmed  (C. 
C.  1903)  125  Fed.  958. 

Where,  in  an  action  for  wrongful 
death,  plaintiff  sued  defendant,  a  for- 
eign corporation,  and  its  alleged  resi- 
dent foreman,  and  on  petition  to  remove 
the  corporation  denied  that  the  resident 
was  its  foreman,  and  alleged  that  he 
did  not  have  charge  as  such  of  de- 
ceased, or  right  to  direct  his  move- 
ments, and  that  intestate's  death  was 
not  due  to  the  joint  or  concurring  neg- 
ligence of  the  two  defendants,  the  join- 
der was  wrongful,  and  no  bar  to  a  re- 
moval of  the  cause.  Shaver  v.  Pacific 
Coast  Condensed  Milk  Co.  (C.  C. 
1911)  185  Fed.  316. 

In  a  suit  for  injuries  to  a  brakeman 
by  the  separation  of  a  defective  brake 
staff,  plaintiff  joined  the  railroad  com- 
pany and  the  manufacturer  of  the  car, 
who  were  nonresidents,  and  two  of  the 
railroad's  car  insj)ector8  who  were  resi- 
dents of  the  state.  The  petition  alleged 
a  cause  of  action  against  the  inspectors, 
but  a  removal  petition,  without  deny- 
ing that  the  inspectors  were  such,  or 
that  they  approved  the  car,  alleged  that 
no  cause  of  action  existed  against  them, 
that  they  had  nothing  to  do  with  the 
matters  alleged  in  the  petition  nor  with 
the  defective  brake  staff,  and  that  they 
were  not  in  any  manner  responsible 
therefor.  Held,  that  such  allegations 
were  insufficient  to  show  that  plaintiff 
had  no  cause  of  action  against  the  in- 
spectors. Ward  V.  Pullman  Car  Corp. 
(Ky.   1908)   114  S.  W.  754. 

120.  Effect  of  evidence  or  verdict.— 
A  ruling  on  the  merits  instructing  t^e 
jury  to  return  a  verdict  in  favor  of  one 
defendant,  which  is  adverse  to  plaintiff 
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and  without  his  assent,  when  made  on 
the  trial  after  the  right  to  a  remo^'al 
of  the  cause  to  a  federal  court,  on  the 
ground  that  such  defendant  had  been 
fraudulently  made  a  party  in  order  to 
prevent  removal,  had  been  denied,  can- 
not operate  to  make  the  cause  then  re- 
movable, and  thereby  enable  the  other 
defendants  to  prevent  plaintiff  from 
taking  a  verdict  against  them.  Whit- 
comb  V.  Smithson  (1900)  20  Sup.  Ct. 
248,  175  U.  S.  635.  44  L.  Ed.  303,  af- 
firming judgment  Smithson  v.  Chicago 
G.  W.  Ry.  Co.  (1898)  73  N.  W.  853, 
71  Minn.  216;  Flygen  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.  (Minn.  1911)  132  N. 
W.  10. 

The  rule  permitting  removal  to  the 
federal  court  in  case  of  a  fraudulent 
joinder  of  a  defendant  whose  presence 
destroys  diversity  of  citizenship  cannot 
be  extended  to  authorize  an  inference 
of  such  fraudulent  joinder  from  the 
fact  only  that  no  cause  of  action  is 
found  to  exist  against  any  defendant, 
resident  or  nonresident.  Enos  v.  Ken- 
tucky Distilleries  &  Warehouse  Co. 
(1911)  189  Fed.  342,  111  C.  C.  A.  74. 

Where  a  petition  discloses  a  cause 
of  action  against  both  a  resident  and  a 
nonresident  defendant,  the  case  may  not 
be  removed  to  the  federal  court  in  or- 
der that  that  court  may  determine 
whether  the  joinder  of  the  resident  is 
fraudulent,  and  made  to  defeat  the  right 
of  the  nonresident  to  remove  the  cause 
to  the  federal  court;  but,  if  that  fact 
appears  on  the  trial  in  the  state  court, 
the  latter  court  should  forthwith  dis- 
miss the  action  as  to  the  resident  and 
remove  the  cause  to  the  federal  court 
as  to  the  nonresident  Illinois  Cent.  R. 
Co.  V.  Coley  (1905)  89  S.  W.  234,  121 
Ky.  385,  28  Ky.  Law  Rep.  336,  1  L.  R 
A.  (N.  S.)  370;  White's  Adm'r  v.  Chi- 
cago, St.  L.  &  N.  O.  R.  Co.  (1006)  96 
S.  W.  911,  29  Ky.  Law  Rep.  1062. 
But,  where  the  evidence  warranted  sub- 
mission to  the  jury  of  the  case  against 
the  resident,  the  refusal  to  grant  the 
petition  to  remove  was  not  erroneous. 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v. 
McElroy  (1912)  142  S.  W.  1009,  146 
Ky.  668. 

An  order  of  removal  to  the  federal 
court  was  proper,  where  the  evidence 
not  only  failed  to  make  out  a  case 
against  the  nonresident  defendant,  but 
failed  to  show  that  plaintiff  could  have 
made  out  a  case  against  him  at  the 
time  the  action  was  filed.  Dudley  v.  Il- 
linois Cent.  R.  Co.  (1906)  96  S.  W.  835, 
29  Ky.  Law  Rep.  1029;  dinger's  Adm'x 
V.  Chesapeake  &  O.  Ry.  Co.  of  Ken- 
tucky (1908)  109  S.  W.  315,  33  Ky. 
Law  Rep.  86,  15  L.  R.  A.  (N.  S.)  998; 
Haynes'  Adm'rs  v.  Cincinnati,  N.  O.  & 
T.  P.  R.  Co.  (1911)  140  S.  W.  176, 
145  Ky.  209,  Ann.  Cas.  1913B,  719  (re- 
hearing denied  Haynes'  Adm'x  v.  Same 
[Ky.  1912]  143  S.  W.  380);  Byrne's 
Adm'r  v.  Chesapeake  &  O.  R.  Co. 
(1913)  152  S.  W.  538,  151  Ky.  653; 
Landers  t.  Cincinnati.  N.  O.  &  T.  P. 
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Ry.  Co.  (1913)  160  S.  W.  1050,  166 
Ky.  301.    . 

A  joinder  of  certain  resident  employes 
as  defendants  in  a  negligence  case  is 
not  fraudulent,  where  the  evidence 
tended  to  show  negligence  of  at  least 
one  of  them  which  may  hare  caused 
the  injury.  Broadway  Coal  Mining  Co. 
V.  Robinson  (1012)  150  S.  W.  1000, 
150  Ky.  707. 

In  action  against  railroad  company 
and  its  crossing  flagman  for  death, 
failure  of  jury  to  return  verdict  against 
the  flagman  does  not  show  bad  faith  in 
joining  him  as  a  defendant  or  to  en- 
title the  railroad  company  to  remove 
the  cause  on  the  ground  of  diverse  citi- 
zenship. Illinois  Cent.  R.  Co.  v.  Out- 
land's  Adm'x  (1914)  170  S.  W.  48,  160 
Ky.  714. 

While  nonresident  defendant's  right  to 
remove  a  cause  to  the  federal  court 
arises  where  plaintiff  fraudulently  dis- 
continues as  to  the  resident  defendant, 
this  rule  did  not  apply  where  plaintiff 
submitted  to  a  nonsuit  only  because  the 
trial  court  intimated  that  he  had  not 
made  a  case  and  was  insisting  on  bis 
right  to  have  the  nonsuit  reviewed. 
Lloyd  V.  North  Carolina  R.  Co.  (1913) 
78  S.  B.  489,  162  N.  C.  485. 

121.  Pleading  and  proof  of  fraudulent 
purpose.— In  a  petition  for  removal  on 
the  ground  of  diverse  citizenship,  a 
mere  general  allegation  of  fraud  in 
joining  certain  resident  defendants  as 
parties  to  the  action  is  not  sufficient, 
since  It  must  be  alleged  and  proved  in 
what  the  fraud  consists.  Hough  v. 
Southern  Ry.  Co.  (1907)  67  S.  B.  469, 
144  N.  C.  692. 

Mere  denials  of  liability  in  a  petition 
by  which  nonresident  railway  company 
joined  as  defendant  in  a  negligence 
suit  with  a  resident  employ^  seeks  to 
remove  the  case  for  fraudulent  joinder 
are  insufficient  Cliicago,  R.  I.  &  P. 
Ry.  Co.  V.  Whiteaker  (1915)  36  Sup. 
Ct.  152.  So  are  mere  denials  coupled 
with  a  statement  that  the  resident  de- 
fendant is  without  means.  Shane  v. 
Butte  Electric  Ry.  Co.  (C.  C.  1906)  150 
Fed.  801. 

Where  a  complaint  in  a  state  court 
alleges  a  joint  cause  of  action  against  a 
nonresident  corporation  and  its  resi- 
dent servant,  the  question  of  improp- 
er joinder  cannot  be  raised  by  allega- 
tions and  denials  in  a  petition  for  re- 
moval filed  by  the  corporation,  but 
the  question  of  removability  unless 
fraud  is  shown  must  be  determined  by 
the  complaint.  Shane  v.  Butte  Electric 
Ry.  Co.  (C.  C.  1906)  160  Fed.  801. 

The  rule  that  where  a  removal  is 
sought  by  one  of  two  or  more  defend- 
ants upon  the  allegations  of  the  plain- 
tiff's pleading  alone,  the  cause  of  ac- 
tion as  therein  stated  is  the  test  of 
removability,  and  if  that  is  joint  in 
character,  and  there  is  no  showing  of 
want  of  good  faith  on  the  part  of  the 
plaintiff  in  stating  his  cause  of  action, 
the  question  of  proper  joinder  is  not 


to  be  tried  ki  the  removal  proceedings,, 
has  no  application  where  it  is  alleged 
and  shown  by  the  nonresident  defendant 
that  the  plaintiff  has  purposely  stated 
a  fictitious  cause  of  action  against  him 
and  another  jointly  to  prevent  a  re- 
moval, but  in  such  cases  the  duty  of 
protecting  the  right  of  removal  to  one 
having  such  right  is  strictly  enjoined 
upon  the  Circuit  Courts.  McGuire  v. 
Great  Northern  Ry.  Co,  (C.  C.  1907) 
153  Fed.  484. 

The  question  of  fraud  or  good  faith 
as  affecting  the  right  to  remove  a  cause 
to  the  federal  court  is  not  presented 
by  the  plaintiff's  claim  that  the  liabil- 
ity of  the  master  and  servant  is  joint, 
but  would  arise  where  defendant  denies 
the  truth  of  the  facts  stated  in  the 
complaint,  and  so  conclusively  estab- 
lishes that  the  relation  of  master  and 
servant  did  not  exist,  or  that  the  daim 
of  the  plaintiff  was  for  other  reasons 
false  in  fact,  that  the  complaint  could 
not  have  been  presented  in  good  faith. 
Jacobson  v.  Chicago,  R.  I.  &  P.  Ry.  Co. 
(C.  C.  1910)  176  Fed.  1004. 

An  averment  of  fraudulent  joinder 
in  a  petition  for  removal  is  without 
force  unless  proven.  Willard  v.  Chi- 
cago, B.  &  Q.  R.  Co.  (1908)  165  Fed. 
181;  Stotler  v.  Chicago  &  A.  Ry.  Co. 
(1906)  98  S.  W.  509,  200  Mo.  107; 
Blackweirs  Durham  Tobacco  Co.  v. 
American  Tobacco  Co.  (1907)  67  S.  B. 
5,  144  N.  C.  352,  9  L.  R.  A.  '(N.  S.) 
270.  But,  where  the  fact  Is  clear  on 
the  face  of  the  pleadings  that  an  im- 
proper party  has  been  joined  or  an  as- 
sumed cause  of  action  injected  into  the 
case  to  defeat  the  jurisdiction  of  the 
federal  court  over  the  real  controversy, 
the  court  may  find  the  attempted  fraud 
on  its  jurisdiction  from  the  record  alone 
and  prevent  its  perpetration.  Boat- 
men's Bank  of  St.  Louis  v.  Fritzlen 
(1905)  135  Fed.  650,  68  C.  C.  A.  288, 
reversing  judgment  and  order  Weldon 
v.  Fritzlen  (C.  C.  1904)  128  Fed.  608. 

Where  a  resident  defendant  is  joined 
with  a  nonresident  in  a  suit  otherwise 
removable  fOr  diversity  of  citizenship, 
the  joinder,  though  fair  on  its  face, 
may  be  shown  to  be  fraudulent,  provid- 
ing the  showing  consists  of  a  statement 
of  facts  rightly  engendering  such  con- 
clusion. Russell  V.  Champion  Fibre 
Co.  (C.  C.  A.  1914)  214  Fed.  963. 

Where  a  complaint  against  a  resident 
and  a  nonresident  defendant  fully  states 
the  facts  which  furnish  no  reasonable 
ground  for  contending  that  the  resident 
defendant  is  liable,  it  may  be  inferred 
that  he  was  not  joined  in  good  faith 
but  to  prevent  a  removal  of  the  cause. 
Richardson  v.  Southern  Idaho  Water 
Power  Co.  (D.  C.  1913)  209  Fed,  949. 

Where  fraudulent  joinder  of  defend- 
ants to  prevent  removal  of  a  cause  is 
alleged,  the  burden  of  proof  thereof  is 
on  the  removing  party.  Doremus  v. 
Root  (C.  C.  1899)  94  Fed.  760;  Welch 
V.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 
(C.  C.  1908)  177  Fed.  760;    Foster  v. 
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Coo8  Bay  Gas  &  Electric  Co.  (0.  O. 
1911)  185  Fed.  979. 

A  defendant  who  is  legally  liable 
together  with  another,  and  whose  pres- 
ence defeats  the  right  of  removal,  is 
neither  a  nominal  nor  sham  party  mere- 
ly because  he  is  pecuniarily  irresponsi- 
ble, so  that  a  judgment  against  him 
would  be  of  no  value.  Deere,  Wells  & 
Co.  V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (C. 
C.  1898)  85  Fed.  876. 

The  allegation  that  individual  defend- 
ants are  men  of  small  means,  and  that 
defendant  company  is  solvent  and  of 
great  wealth,  are  not  facts  which  would 
support  a  conclusion  of  fraud  in  joining 
the  individual  defendants  to  prevent 
removal.  Schwyhart  v.  Barrett  (Ma. 
App.  1910)  130  S.  W.  388. 

Where  plaintiff  in  an  action  against  a 
railroad  company  for  injuries  joined  de- 
fendant railroad  company's  conductor 
and  engineer  whose  negligence  was 
charged  to  have  caused  the  injury,  evi- 
dence that  they  were  joined  without 
inquiry  as  to  their  insolvency  did  not 
show  that  they  were  fraudulently  joined 
to  prevent  a  removal  of  the  cause  by 
the  railroad  company  to  the  federal 
court;  there  being  no  proof  that  the 
facts  alleged  with  reference  to  their 
negligence  were  not  well  founded  or  al- 
leged in  good  faith.  Welch  v.  Cincin- 
nati, N.  O.  &  T.  P.  Ry.  Co.  (C.  C.  1908) 
177  Fed.  760. 

That  a  resident  defendant  is  of  little 
means,  and  has  no  property  that  could 
be  seized  to  satisfy  a  judgment  ren- 
dered, does  not  show  that  his  joinder 
with  a  nonresident  defendant  was 
fraudulent  to  prevent  a  removal  to  the 
federal  court  Dowell  v.  Chicago,  R.  L 
&  P.  Ry.  Co.  (1910)  112  Pac.  136,  83 
Kan.  562. 

t22.  Dismissal  of  former  causOd— The 
mere  fact  that  an  action,  since  discon- 
tinued, was  once  brought  for  the  same 
tort  against  one  of  defendants,  without 
joining  the  other,  is  not  sufficient  to 
show  that  the  joinder  was  made  merely 
to  defeat  jurisdiction  of  the  federal 
court.  Warax  v.  Cincinnati,  N.  O.  &  T. 
P.  Ry.  Co.  (C.  C.  1896)  72  Fed.  637. 
But  fraudulent  joinder  will  be  found 
where,  after  dismissing  a  removed 
cause,  plaintiff  brought  another  in  which 
he  joined  as  a  defendant  a  citizen  of  his 
own  state,  against  whom  no  cause  of 
action  existed,  merely  for  the  purpose 
of  defeating  petitioner's  right  of  re- 
moval. Arrowsmith  v.  Nashville  &  D. 
R.  Co.  (C.  C.  1893)  57  Fed.  165.  Or 
where,  after  the  expiration  of  the  time 
for  removal,  he  voluntarily  dismissed 
the  action  as  to  the  resident  defend- 
ants. Powers  V.  Chesapeake  &  O.  Ry. 
Co.  (C.  C.  1895)  65  Fed.  129  Uudgment 
affirmed  [1898]  169  U.  S.  92,  18  Sup. 
Ct.  264,  42  L.  Ed.  673) ;  HukUl  v.  Same 
(C.  C.  1895)  65  Fed.  138. 

The  dismissal  of  a  former  action 
against  a  foreign  corporation  and  its 
motorman,  upon  failure  to  obtain  serv- 
ice upon  the  motorman,  does  not  prove 
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that  the  plaintiff  in  a  subsequent  action 
joined  the  conductor  and  motorman  as 
defendants  with  the  foreign  corporation 
for  the  purpose  of  preventing  a  removal 
to  the  federal  court.  Evans  v.  Sioux 
City  Service  Co.  (D.  C.  1913)  206  Fed. 
841. 

A  petition  for  removal  alleged  that 
the  controversy  was  wholly  between 
petitioner  and  plaintiff,  who  were  citi- 
zens of  different  states;  that  codef end- 
ant  was  joined  solely  to  defeat  the  right 
of  removal,  and  to  defraud  petitioner 
of  its  rights ;  that  plaintiff  formerly  sued 
petitioner  and  codefendant  on  the  same 
cause  of  action,  which  action  he  dis- 
missed as  to  codefendant,  thereby  ad- 
mitting that  he  had  no  cause  of  action 
against  codefendant,  whereupon  peti- 
tioner procured  from  the  federal  court 
an  order  of  removal;  and  that  plaintiff 
then  dismissed  that  action,  and  brought 
the  present  one.  Plaintiff  denied  all 
fraud,  and  any  admission  that  petitioner 
alone  was  liable,  and  insisted  that  both 
defendants  «vere  jointiy  and  severally 
liable.  No  evidence  was  offered  to  sup- 
port the  petition.  Held,  that  no  cause 
of  removal  was  shown.  Chesapeake,  O. 
&  S.  W.  R.  Co.  V.  Hendricks  (1890)  88 
Tenn.  (4  Pickle)  710,  13  S.  W.  696,  14 
S.  W.  488. 

(V)  Parties    entitled  to   remove 

123.  Genoral  rulesw— Under  Act  March 
3,  1875,  either  plaintiff  or  defendant 
could  remove.  Warren  v,  Wisconsin 
VaL  a  Co.  (C.  C.  1875)  Fed.  Cas.  No. 
17,204;  Mosher  v.  St.  Louis,  I.  M.  &  S. 
R.  Co.  (C.  C.  1884)  19  Fed.  849;  Meiss- 
ner  v.  Buck  (C.  C.  1886)  28  Fed.  161; 
Clews  V.  Mumford  (1887)  78  Ga.  476,  3 
S.  E.  267;  Phoenix  Life  Ins.  Co.  v.  Saet- 
tel  (1877)  33  Ohio  St.  278;  Gillespie  v. 
Jamison  (Pa.  1877)  34  Leg.  Lat  58. 
But  uuder  Act  March  3,  1887,  as  cor- 
rected by  Act  Aug.  13,  1888,  providing 
for  removal  of  causes  from  the  state  to 
the  federal  courts  by  defendant,  plain- 
tiff has  no  right  to  such  removal,  ex- 
cept in  a  suit  between  citizens  of  the 
same  state  claiming  lands  under  grants 
of  different  states.  Darton  v.  Sperry 
(1899)  41  A.  1052,  71  Conn.  339. 

One  not  served  w^ith  process  need  en- 
ter a  special  appearance  only  in  the 
state  court,  in  order  to  petition  for  re- 
moval. Hutton  V.  Joseph  Bancroft  & 
Sons  Co.  (C.  C.  1896)  77  Fed.  481. 

The  word  "defendant,"  as  used  in  the 
earlier  removal  acts,  having  been  con- 
strued by  the  Supreme  Court  to  include 
only  a  party  who  was  a  defendant  on 
the  record  in  the  state  court,  it  must  be 
given  the  same  construction  as  used  in 
the  later  acts,  which  limit  the  right  of 
removal  to  the  "defendant  or  defend- 
ants." Illinois  Cent.  R.  Co.  v.  A.  Wal- 
ler &  Co.  (C.  C.  1908)  164  Fed,  358. 

Directors  of  a  corporation,  whose 
election,  although  disputed,  was  duly 
certified,  and  who  were  in  actual  control 
of  its  affairs,  are  entitied  to  represent 
it  in  proceedings  for  the  removal  of  a 
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cause.  OonsoUdated  Interstate  Calla- 
han Mining  Go.  v.  Callahan  Mining  Co. 
<D.  C.  1915)  228  Fed.  528. 

124.  Who  are  plaintiffs  and  defend- 

antSi^Although  the  judgment  in  an  ac- 
tion commenced  in  a  state  court  against 
a  nonresident  by  foreign  attachment 
without  personal  service  can  bind  the 
property  only,  and  not  the  person,  of 
the  defendant,  yet  the  latter  is  a  party 
in  such  sense  tiiat  the  suit  may  be  re- 
moved to  the  federal  circuit  court  on 
the  ground  of  diverse  citizenship.  Rich- 
mond V.  Brookings  (C.  C.  1891)  48  Fed. 
241;  Martin  v.  Thompson  (S.  C.  1825)  3 
McCord,  167. 

A  plaintiff,  who  has  brought  an  action 
or  suit  In  a  state  court,  in  which  the 
defendant  has  pleaded  a  counterclaim, 
or  filed  a  cross-bill  is  not  entitled  to  re- 
move by  reason  of  such  counterclaim  or 
cross-bill.  West  v.  Aurora  City  (1867) 
73  U.  S.  (6  Wall.)  139,  18  L.  Ed.  819; 
Waco  Hardware  Co.  v.  Michigan  Stove 
Co.  (1899)  91  Fed.  289,  33  C.  C.  A.  511; 
McKown  V.  Kansas  &  T.  Coal  Co.  (C. 
C.  1901)  105  Fed.  657;  Indian  Mountain 
Jellico  Coal  Co.  v.  AsheviUe  Ice  & 
Coal  Co.  (C.  C.  1905)  135  Fed.  837; 
City  of  Aurora  v.  West  (1865)  25  Ind. 
148;  Chappell  v.  Chappell  (1898)  39  A. 
984,  86  Md.  532;  Smithers  v.  Smith 
(1904)  80  S.  W.  646,  35  Tex.  Civ.  App. 
508,  rehearing  granted  (Sup.)  81  S.  W. 
283,  98  Tex.  83.  Even  though  under 
the  state  statute  the  counterclaim 
would  remain  for  trial,  if  the  plaintiff 
should  dismiss  his  action.  Illinois  Cent. 
R.  Co.  V.  A.  Waller  &  Co,  (C.  C.  1908) 
164  Fed.  358.  But  see  Meissner  t. 
Buek  (C.  C.  1886)  28  Fed.  161;  Price 
&  Hart  V.  T.  J.  Ellis  &  Co.  (C.  0. 
1904)  129  Fed.  482;  Glover  Mach. 
Works  V.  Cooke  Jellico  Coal  Co.  (D. 
C.  1915)  222  Fed.  531. 

Nor  does  the  filing  of  a  counterclaim 
by  a  nonresident  defendant  change  his 
standing  as  defendant  in  the  action,  so 
as  to  preclude  him  from  removing  the 
cause.  La  Montague  v.  T.  W.  Harvey 
Lumber  Co.  (C.  C.  1891)  44  Fed.  645. 

Parties  brought  into  an  action  in  a 
state  court  by  a  cross -complaint  alleg- 
ing that  they  claim  an  interest  in  the 
property  involved,  and  who  appear  and 
file  a  complaint  setting  up  that  they 
have  succeeded  to  the  interest  of  the 
plaintiffs,  and  alleging  substantially  the 
same  cause  of  action  against  defendants 
upon  which  the  original  complaint  was 
based,  must  be  treated  as  plaintiffs, 
taking  the  place  and  rights  of  the  origi- 
nal piaintiffs,  and  have  no  standing  as 
defendants  to  remove  the  cause.  Ayers 
V.  Chicago  (1879)  101  U.  S.  184,  187,  26 
L.  Ed.  838;  Nash  v.  McNamara  (C.  C. 
190©  145  Fed.  541. 

A  claimant  against  an  assignee  for 
benefit  of  creditors,  who  has  filed  claim, 
and  reply  to  exceptions  of  assignee 
thereto,  so  that  an  issue  is  formed,  is  a 
plaintiff  so  far  as  concerns  the  right  to 
removal  of  cause   to   a  federal  court 
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HiU  y.  Graham  (1898)  53  Pac  1060,  11 
Colo.  App.  536. 

A  landowner  who  appeals  from  an 
award  of  damages  in  condemnation  pro- 
ceedings is  a  defendant  for  the  purpose 
of  removal  to  a  federal  court,  though 
the  law  of  the  state  gives  him  the  right 
on  such  appeal  to  open  and  close.  Hud- 
son River  Railroad  &  Terminal  Co.  v. 
Day  (C.  C.  1893)  54  Fed.  545;  Hagerla 
V.  Mississippi  River  Power  Co.  (D.  C. 
1912)  202  Fed.  771.  But,  if  the  land- 
owner be  regarded  by  the  state  practice 
as  plaintiff,,  then  he  has  no  right  to  re- 
move at  any  time.  Mt.  Washington  Ry. 
Co.  V.  Coe  (C.  C.  1892)  50  Fed.  637. 

Under  a  statute  appropriating  land 
for  park  purposes  and  permitting  the 
owner  to  claim  damages  therefor,  the 
owner  is  not  a  defendant.  White  v. 
City  (Pa.  1871)  8  Phila.  241. 

The  express  declaration  in  Code  Iowa 
1897,  §  2009,  that,  on  the  appeal  to  a 
district  court,  which  either  party  may 
take  from  the  commissioners'  award  in 
proceedings  to  condemn  land  for  rail- 
way purposes,  the  "landowner  shall  be 
plaintiff  and  the  corporation  defend- 
ant," does  not  fix  the  status  of  the  par- 
ties under  the  removal  act,  but  the 
landowner  must  be  deemed  the  defend- 
ant so  far  as  the  right  of  removal  to  a 
federal  circuit  court  on  the  ground  of 
diverse  citizenship  is  concerned,  be- 
cause, under  the  state  statutes,  the  in- 
stitution and  continuance  of  the  pro- 
ceedings depend  upon  the  will  of  the 
railroad  company.  iMason  City  &  Ft. 
D.  R.  Co.  V.  Boynton  (1907)  27  S.  Ct. 
321,  204  U.  S.  570,  51  L.  Ed.  629. 
CONTRA,  Myers  v.  Chicago  N.  W.  Ry. 
Co.  (1902)  91  N.  W.  1076,  118  Iowa, 
312.  And  see  Kirby  v.  Chicago  &  N. 
W.  R.  Co.  (C.  C.  1900)  106  Fed.  551, 
holding  that,  where  the  landowner  alone 
appeals  from  an  award  by  the  commis- 
sioner, the  company  is  not  only  nomi- 
nally, but  in  fact,  the  defendant 

Where  a  landowner,  appellant  in  con- 
demnation proceedings  under  the  Iowa 
statute,  filed  a  pleading  in  the  nature  of 
a  cross-bill  in  equity  praying  for  af- 
firmative relief,  the  adverse  party  be- 
came defendant  as  to  such  pleading  and 
entitled  to  remove  the  cause,  where  the 
requisite  grounds  appear.  Hagerla  v. 
Mississippi  River  Power  Co.  (D.  C. 
1912)  202  Fed.  771. 

125.  Residence    of    party    removing 

oause.— In  an  action  against  individuals, 
only  defendants  who  are  nonresidents 
of  the  state  where  the  action  is  pend- 
ing can  remove  a  cause  to  a  federal 
court.  Martin  v.  Snyder  (1893)  148  U. 
S.  663,  13  Sup.  Ct  706,  37  L.  Ed.  602; 
Wichita  Nat  Bank  v.  Smith  (1896)  72 
Fed.  568,  19  C.  C.  A.  42;  Juillard  v. 
Barr  (1910)  177  Fed.  921,  101  C.  C.  A. 
201;  Western  Union  Tel.  Co.  v.  Brown 
(C.  C.  1887)  32  Fed.  337;  Anderson  v. 
Appleton  (C.  C.  1887)  32  Fed.  855; 
Weller  v.  J.  B.  Pace  Tobacco  Co.  (C.  G. 
1887)  32  Fed.  860;  Schofield  v.  Demor- 

(897) 


§  1010 


THE  JUDICIAL  CODE 


(Tit.  12o 


est  (C.  C.  188»)  40  Ted.  273;  MiUs  v. 
NeweU  (C.  C.  1890)  41  Fed.  529;  The 
Dalles  &  Rockland  Ferry  Co.  v.  Hen- 
dryx  (C.  C.  1911)  189  Fed.  266;  Dro- 
vers* Deposit  Nat.  Bank  v.  Tichenor 
(D.  C.  1913)  202  Fed.  1013;  Bryan  v. 
Richardson  (1891)  26  N.  E.  436.  153 
Mass.  157;  Long  v.  Quinn  Bros.  (1913) 
102  N.  E.  348,  215  Mass.  85.  But  a 
suit  brought  in  a  court  of  one  state 
by  a  corporation  of  another  state 
against  an  alien  corporation  is  remova- 
ble. Wind  River  Lumber  Co.  v.  Frank- 
fort Marine,  Accident  &  Plate  Glass 
Ins.  Co.  (1912)  196  Fed.  340,  116  C.  C. 
A.  160. 

Under  Removal  Act  March  3,  1875, 
as  amended  in  18S7,  and  corrected  in 
1888,  an  action  brought  in  the  courts 
of  one  state  by  a  corporation  of  anoth- 
er state  against  an  alien  corporation  is 
removable.  Attleboro  Mfg.  Co.  v. 
Frankfort  Marine,  Accident  &  Plate 
Glass  Ins.  Co.  (D.  C.  1913)  202  Fed. 
293. 

Where  an  alien  sues  a  citizen  in  a 
state  court  in  the  district  of  the  citi- 
zen's residence,  the  citizen  may  not  re- 
move the  cause  to  the  federal  court,  un- 
less a  federal  question  is  presented.  H. 
J.  Decker,  Jr.,  &  Co.  v.  Southern  Ry. 
Co.  (C.  C.  1911)  189  Fed.  224. 

A  cause  will  not  be  removed  to  a  fed- 
eral court  on  the  ground  that  certain 
parties  in  interest  are  not  residents  of 
Pennsylvania,  where  it  appears  that  the 
application  for  removal  is  made  by  the 
only  defendant  in  the  case  who  is  pres- 
ent, and  is  admittedly  a  resident  of 
Pennsylvania.  McFadden  v.  (McFadden 
(1907)  32  Pa.  Super.  Ct  534. 

An  alien  sued  in  the  state  of  his  res- 
idence by  a  citizen  of  another  state  on 
an  ordinary  debt  cannot  remove  the 
action.  O'Conor  v.  State  of  Texas 
(1906)  26  S.  Ct.  726,  202  U.  S.  501,  50 
L.  Ed.  1120  (affirming  judgment  State  v. 
O'Connor  [1903]  73  S.  W.  1041,  96  Tex. 
484) ;  Cudahy  v.  McGeoch  (C.  C.  1888) 
37  Fed.  1;  Walker  v.  O'Neill  (C,  C. 
1889)  38  Fed.  374. 

An  action  brought  by  an  alien  in  a 
state  court  against  a  nonresident  who 
is  a  citizen  of  another  state,  is  remov- 
able by  the  defendant.  Rones  v.  Katal- 
la  Co.  (C.  C.  1910)  182  Fed.  946. 

126.  Decisions  under  acts  prior  to  aot 
of  1887.— Gregory  v.  Pike  (1895)  67 
Fed.  837,  15  C.  C.  A.  33;  Osgood  v. 
Chicago,  D.  &  V.  R.  Co.  (C.  C.  1875) 
Fed.  Cas.  No.  10,604;  Goodrich  v.  Hun- 
ton  (1877)  29  La.  Ann.  372;  Belt  v. 
Montgomery  (Pa.  1875)  1  Wkly.  Notes 
Cas.  265;  Dunham  v.  Baird  (Pa.  1875) 
1  Wkly.  Notes  Cas.  495. 

127.  Removal  by  one  or  more  copar- 
ties* — ^In  order  to  remove  a  cause  under 
the  Judiciary  act  of  1789,  all  the  de- 
fendants had  to  join  in  the  petition. 
Beardsley  v.  Torrey  (C.  C.  1822)  Fed. 
Cas.  No.  1,190;  Smith  v.  Rines  (C.  C. 
1836)  Fed.  Cas.  No.  13,100;  Waggener 
v.  Cheek  (C.  C.  1873)  Fed.  Cas.  No. 
17,035;    Bryan  v.   Ponder    (1857)    23 

(898) 


(3a.  480;  Ludlow's  Heirs  v.  Kidd's 
Ex'rs  (1827)  3  Ohio  (3  Ham.)  48. 

The  rule  is  the  same  under  the  later 
statutes  where  there  is  no  separable 
controversy  involved,  and  no  preju- 
dice or  local  influence  shown.  Miller 
V.  Clifford  (1904)  133  Fed.  880.  67  C. 
C.  A.  52,  5  L.  R.  A,  (N.  S.)  49. 

An  action  cannot  be  removed  from  the 
state  to  the  federal  court  on  the  ground 
of  diversity  of  citizenship  under  Act 
Aug.  13,  1888,  c.  866,  §  2,  cL  2,  25  Stat. 
434,  where  there  is  no  separable  con- 
troversy, unless  all  the  defendants  join 
in  the  petition  for  removal  and  are  non- 
residents of  the  state  in  whose  court 
the  action  was  originally  brought. 
Blackburn  v.  Blackburn  (C.  C.  1906) 
142  Fed.  901. 

Where  an  action  against  several  de- 
fendants is  sought  to  be  removed  to  the 
federal  court,  all  the  defendants  should 
join  in  the  petition.  Huntington  y.  Pin- 
ney  (C.  C.  1903)  126  Fed.  237, 

Where  the  cause  of  action  against 
two  corporations  was  not  separable, 
the  case  could  not  be  removed  on  the 
grotmd  of  diversity  of  citizenship, 
though  one  of  the  defendants  was  a  for- 
eign corporation,  and  plaintiff  was  an 
alien.  Southwestern  Telegraph  &  Tel- 
ephone Co.  V.  Shirley  (Tex.  Civ.  App. 
1913)   155  S.  W.  663. 

A  proceeding  for  condemnation  of 
property,  under  Code  Civ.  Proc.  CaL 
§  1244,  against  a  number  of  defend- 
ants, held  not  removable  by  one  of  the 
defendants.  West  Side  R.  Co.  v.  Cal- 
ifornia Pac.  R.  Co.  (D.  O.  1913)  202 
Fed.  331. 

A  cause  is  not  removable  by  one  of 
several  defendants  on  the  ground  of 
diversity  of  citizenship  alone,  where  no 
separable  controversy  is  alleged  or 
shown.  McNaul  v.  West  Indian  Secu- 
rities Corporation  (C.  C.  1910)  178 
Fed.  308. 

A  petition  to  remove  an  action  against 
two  defendants  for  a  joint  tort  to  the 
federal  court  on  the  ground  that  both 
defendants  are  nonresidents  should  be 
made  on  behalf  of  both.  Baber  v. 
Southern  Ry.  Co.  (1907)  56  a  B.  540, 
76  S.  C.  4;  Guarantee  Co.  of  North 
America  v.  First  Nat  Bank  (1898)  28 
S.  E.  909,  95  Va.  480. 

Where  all  the  plaintiffs  in  an  action 
originally  brought  against  a  domestic 
corporation  are  residents  of  the  state, 
and,  under  an  amendment  filed  by  them, 
citizens  of  another  state  are  made 
parties  defendant,  the  latter  are  not  en- 
titled, upon  the  ground  of  "diverse  citi- 
zenship," to  remove  the  case  to  a  fed- 
eral court  Young  v.  Oakes  (1898)  30 
S.  B.  423,  104  Qa.  62. 

Under  Act  March  3,  1887,  c.  373,  24 
Stat  552,  and  Aug.  13,  1888,  c.  866,  25 
Stat  433,  providing  for  the  removal  of 
causes  from  the  state  to  the  federal 
courts  where  the  controversy  is  be- 
tween citizens  of  different  states,  an  ap- 
plication by  one  only  of  two  defend- 
ants of  different  citizenship  from   the 
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plaintiif  will  not  entitle  the  petitioning 
party  to  a  removal.  Yarnell  v.  Felton 
(D.  C.  1900)  104  Fed.  161. 

Whether  an  action  brought  in  the 
courts  of  this  commonwealth  against 
several  defendants  can  be  removed  by 
part  of  them  into  the  Circuit  Court  of 
the  United  States  under  St  U.  S.  1867, 
c  196,  quaere.  Vannevar  v.  Bryant 
(1874)  88  U.  S.  (21  WalL)  41,  22  U 
Ed.  476. 

Under  Judicial  Code,  §  28,  one  defend- 
ant alone  cannot  remove  a  cause  to  the 
United  States  court,  where  there  is  no 
separable  controversy.  Casey  v.  Baker 
(D.  C.  1914)  212  Fed.  247. 

Where  decedent,  an  employ^  of  a  con- 
tractor for  the  construction  of  an  elec- 
tric power  house,  was  killed  as  the  re- 
sult of  defective  wiring,  plaintiffs  held 
properly  authorized  to  join  defendants* 
employers  and  the  power  company  the 
owners  of  the  premises  as  defendants, 
and,  these  being  both  nonresidents,  one 
could  not  maintain  a  petition  for  re- 
moval in  which  the  other  did  not  join. 
Richardson  v.  Southern  Idaho  Water 
Co.  (D.  O.  1913)  209  Fed.  949. 

A  bill  of  interpleader,  brought  by  a 
citizen  of  one  state  against  two  citi- 
zens of  another  state,  cannot  be  re- 
moved, on  the  petition  of  one  of  the 
defendants,  to  the  United  States  circuit 
court  Mutual  Life  Ins.  Co.  of  New 
York  V.   Allen   (1883)   134  Mass.  389. 

Under  Act  March  3,  1875,  §  2,  d.  1, 
all  the  parties  on  one  side  must  unite 
in  the  petition  for  removal.  Chicago, 
St  L.  &  N.  O.  R.  Co.  V.  McComb  (C.  C. 
1879)    Fed.  Cas.  No.   2,670. 

Under  Act  March  3,  1875,  §  2  (18 
Stat  470),  in  relation  to  the  removal  of 
causes,  in  a  case  of  diverse  citizen- 
ship, all  of  the  plaintiffs  or  all  of  the 
defendants  must  join  in  the  petition, 
unless  there  is  a  separable  controver- 
sy. National  Union  Bank  v.  Dodge  (C. 
C.  1879)   Fed.  Cas.  No.  10.053. 

Where  the  removal  of  a  cause  Is 
prayed  for  under  the  first  clause  of  sec- 
tion 2  of  the  act  of  March  3,  1875,  up- 
on the  ground  that  the  controversy  in 
the  suit  is  between  citizens  of  different 
states,  it  is  necessary  that  all  the  par- 
ties on  one  side,  plaintiffs  or  defend- 
ants, should  join  in  the  petition  for  re- 
moval. Ruckman  v.  Palisade  Land  Co. 
(C.  C.  1880)  1  Fed.  367. 

The  first  clause  of  the  second  sec- 
tion of  the  removal  act  of  March  3, 
1875,  relates  only  to  cases  in  which 
there  is  a  single,  indivisible  controver- 
sy, and  in  which  all  the  individuals  up- 
on the  moving  side  are  necessary  par- 
ties to  such  controversy.  In  such  case 
all  of  the  individuals  upon  such  side 
must  unite  in  the  petition  for  removal. 
The  second  clause  contemplates  cases 
in  which  there  are  persons  whose  pres- 
ence is  not  necessary  to  the  determina- 
tion of  the  main  controversy,  in  which 
case  either  one  or  more  of  their  co-par- 
ties may  petition  for  removal,  though 


all  be  citizens  of  the  same  state.  Smith 
V.  McKay  (C.  C.  1880)  4  Fed.  353. 

Where  a  removal  to  the  federal  court 
is  prayed  by  a  portion  of  defendants 
only,  the  effect  is  to  divide  the  suit  into 
two  parts,  one  to  be  determined  in  the 
state,  the  other  in  the  federal  court,  and 
an  order  for  removal  should  not  be 
granted.  Stanbrough  v.  Griffin  (1879) 
52  Iowa,  112,  2  N.  W.  1011. 

Under  Act  1887-88,  §  2,  cl.  2,  the 
failure  of  one  of  the  defendants  to  join 
in  the  petition  for  removal  of  a  cause  is 
fatal  to  the  right  of  removal  when  there 
is  no  separable  controversy.  Thompson 
v.  Chicago,  St.  P.  &  K.  C.  Ry.  Co.  (C. 
C.  1894)  60  Fed.  773.  But  see,  CON- 
TRA, under  the  act  of  1887-1888,  § 
2,  whenever  a  controversy  is  wholly 
between  citizens  of  different  states, 
one  of  several  defendants,  being  actu- 
ally interested  therein,  a  nonresident, 
and  a  citizen  of  another  state,  may 
remove  it  to  a  federal  court,  irrespec- 
tive of  whether  the  suit  involves  sepa- 
rable controversies  or  only  one.  Hunt- 
er V.  Conrad  (C.  C.  1898)  86  Fed.  803. 

An  action  brought  in  a  state  court 
against  a  number  of  defendants,  all  of 
whom  are  citizens  of  other  states,  is  re- 
movable by  any  one  of  the  defendants, 
although  it  involves  but  a  single  contro- 
versy. Munford  Rubber  Tire  Co.  v. 
Consolidated  Rubber  Tire  Co.  (C.  C. 
1904)  130  Fed.  496. 

An  action  by  a  citizen  of  one  state 
against  several  defendants,  all  citizens 
of  another  state,  may  be  removed  by 
any  one  defendant  to  a  federal  court, 
though  it  contains  but  a  single  contro- 
versy. Mutual  Life  Ins.  Co.  v.  Champ- 
lin  (C.  C.  1884)  21  Fed.  85;  Garner 
V.  Second  Nat  Bank  (C.  C.  1895)  66 
Fed.  369. 

Where  one  commences  an  action  in 
another  state  against  three  persons, 
two  of  whom  are  citizens  of  that  state, 
and  one  a  citizen  of  a  third  state,  the 
latter  may  remove  the  case  to  the  fed- 
eral court  Boston  Safe-Deposit  & 
Trust  Co.  V.  Mackay  (C.  C.  1895)  70 
Fed.  801. 

Any  one  of  several  qualified  plain- 
tiffs may  petition  alone  for  removal  of 
a  suit  from  a  state  to  a  federal  court, 
under  Act  March  3,  1875.  Carswell  v. 
Schley  (1877)  59  Ga.  17. 

Under  Act  March  3,  1875  (18  Stat 
470),  in  relation  to  the  removal  of 
causes,  if  some  of  the  plaintiffs  and 
some  of  the  defendants  to  a  suit  are 
citizens  of  the  same  state,  the  removal 
of  the  cause  must  be  sought  by  all  the 
plaintiffs  or  all  the  defendants,  but  if  all 
the  plaintiffs  on  the  one  hand  and  all 
the  defendants  on  the  other  are  citi- 
zens of  different  states,  any  one  or 
more  or  either  may  remove  the  cause. 
Girardey  v.  Moore  (C.  C.  1877)  Fed. 
Cas.  No.  5,462. 

Upon  the  removal  of  a  cause  from  a 
state  to  a  federal  court,  under  Act 
March  3,  1875  (18  Stat  470),  the  join- 
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der  of  codefendants  in  the  petition  is 
not  necessary  where  the  controversy  is 
wholly  between  petitioner  and  com- 
plainant Osgood  y.  Chicago,  D.  &  V. 
R.  Co.  (O.  C.  1876)  Fed.  Cas.  Ko.  10.- 
604. 

In  a  case  of  diverse  citizenship  where 
there  are  several  defendants,  the  cause 
may  be  removed  as  to  all  the  defendants 
on  the  petition  of  one  of  them,  under 
Act  March  3,  1875.  Stapleton  v.  Reyn- 
olds (D.  C.  1876)  Fed.  Cas.  No.  13,303. 

Under  Act  March  3,  1875,  c.  137  (18 
Stat.  470),  in  regard  to  the  removal  of 
causes,  if  the  requisite  conditions  ex- 
ist, one  party,  where  all  parties  on  his 
side  of  the  controversy  have  such  citi- 
zenship as  to  authorize  a  removal,  may 
have  the  case  removed  and  carry  all 
the  other  parties  with  him.  ALrapahoe 
County  V.  Kansas  Pac.  Ry.  Co.  (C.  0. 
1877)  Fed.  Cas.  No.  502. 

In  an  action  in  a  state  court  against 
a  firm,  if,  after  service  upon  one  mem- 
ber of  such  firm,  application  for  remov- 
al to  a  federal  court  is  not  made  within 
the  proper  time,  as  another  member 
cannot  take  the  case  from  the  state 
court  unless  his  partner  join  him,  serv- 
ice subsequently  upon  such  .other  mem- 
ber will  not  revive  the  right  of  remov- 
al. Fletcher  v.  Hamlet  (1886)  6  Sup. 
Ct.  426,  116  U.  S.  408,  29  L.  Ed.  679. 

Where  plaintiff  sued  a  nonresident 
and  a  resident,  and  service  was  made  on 
the  resident,  and  judgment  taken 
against  him  by  default,  and  afterwards 
the  nonresident  acknowledged  service 
and  set  up  a  defense,  it  was  error  to  re- 
move the  case  on  his  motion;  he  having 
voluntarily  appeared  in  the  action. 
Brooks  V.  Clark  (1886)  7  Sup.  Ct.  301, 
303,  119  U.  S.  502,  30  L.  Ed.  482. 

A  nonresident  heir,  who  by  leave  of 
court  intervenes  in  the  matter  of  a  con- 
tested claim  in  the  court  of  probate, 
cannot,  where  an  administrator  pro 
tem.  representing  the  estate  Is  defend- 
ing and  does  not  join  with  him,  petition 
for  the  removal  of  such  a  cause  to  the 
federal  court.  Mayer  v.  Schneider 
(1903)  112  lU.  App.  628,  judgment 
affirmed  (1904)  72  N.  E.  436,  212  111. 
286. 

Under  Civ.  Code  Prac.  Ky.  §  25,  pro- 
viding that  "if  the  question  involve  a 
common  or  general  interest  of  many 
persons,  or  if  the  parties  be  numerous 
and  it  is  impracticable  to  bring  all  of 
them  before  the  court  within  a  reason- 
able time,  one  or  more  may  sue  or  de- 
fend for  the  benefit  of  all,"  the  treas- 
urer of  a  joint-stock  association  de- 
fendant, who,  by  the  laws  of  the  state 
where  organized,  is  authorized  to  sue  or 
defend  suits  on  behalf  of  the  associa- 
tion, may  enter  his  appearance  as  such 
treasurer  in  an  action  against  the  as- 
sociation, and  may  remove  the  same, 
where  the  requisite  diversity  of  citi- 
zenship exists  between  him  and  the 
plaintiff.  Boatner  v.  American  Exp. 
Co.  (C.  C.  1903)  122  Fed.  714. 
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Where  a  bill  is  filed  against  a  trustee 
in  a  mortgage,  who  is  a  citizen  of  the 
same  state  as  complainant,  and  others 
who  are  citizens  of  other  states,  to  re- 
strain a  sale  under  the  mortgage,  a  sub- 
sequent resignation  by  the  trustee  does 
not  render  the  cause  removable  by  the 
remaining  defendants.  Ruohs  v.  Jarvis- 
Conklin  Mortg.  Trust  Co.  (C.  C.  1898) 
84  Fed.  513. 

128.  Failure  to  serve  with  pro- 
cess.—Where  a  suit  is  brought  in  a 
state  court  by  a  citizen  of  one  state 
against  two  citizens  of  another  state, 
sued  jointly,  but  one  of  whom,  only,  is 
served  with  process,  the  one  so  served 
has  the  same  right  to  remove  the  cause, 
that  he  would  have  had  had  he  been 
sued  alone.  Fallis  v.  McArthur  (C.  C. 
1856)  Fed.  Cas.  No.  4,627;  Wormser 
Y.  Dahlman  (C.  C.  1879)  Fed.  Cas.  No. 
18,048;  Tremper  v.  Schwabacher  (C.  C. 
1898)  84  Fed.  413;  CarUsle  v.  Sunset 
Telephone  &  Telegraph  Co.  (C.  C. 
1902)  116  Fed.  896;  Norton  v.  Hayes 
(N.  Y.  1847)  4  Denio,  245;  Vande- 
voort  V.  Palmer  (N.  Y.  1855)  11  N.  Y. 
Super.  Ct  (4  Ducr)  677. 

Where  there  are  several  defendants 
entitled,  on  appearance,  to  remove  a 
cause,  if  part  of  them  only  appear,  they 
cannot  remove  it.  This  rule,  however, 
applies  to  those  cases  only  in  which, 
from  the  subject-matter  of  the  suit, 
the  judgment  or  decree  must  be  joint. 
Ward  v.  Arredondo  (C.  C.  1825)  Fed. 
Cas.  No.  17,148. 

Where  one  of  two  defendants  is  a 
citizen  of  another  state,  and  there  is 
no  joint  trust,  interest,  duty,  or  concern 
in  the  subject-matter  of  controversy,  he 
may  appear  and  defend  alone,  so  as  to 
enable  him  to  remove  a  cause.  Livings- 
ton v.  Gibbons  (N.  Y.  1819)  4  Johns. 
Ch.  94. 

129. Effect  of  failure  of  one  co- 
party  to  petition  for  removai  in  time- 
See  post,  f  1011,  and  notes. 

130. Joinder  of  coparties  in  pe- 
tition for  removai.— See  post,  §  1011, 
and  notes. 

i3l.  Interveners.— After  a  cause  had 
long  been  pending  in  a  state  court,  and 
some  of  the  questions  involved  bad 
been  decided  by  the  supreme  court  of 
the  state  an  intervener  who  acquir- 
ed the  interest  of  a  defendant  pendente 
lite  could  not  remove  the  cause.  Ellis 
v.  Sisson  (C.  C.  1882)  11  Fed.  353,  11 
Biss.  187;  Cable  v.  ElUs  (1884)  4  Sup. 
Ct.  85,  110  U.  S.  389,  28  L.  Ed.  186. 

Where  the  real  cause  of  action  is  be- 
tween citizens  of  the  same  state,  citi- 
zens of  another  state  cannot,  by  pro- 
curing themselves  to  be  substituted  for 
the  defendant,  procure  the  removal  of 
the  cause  into  the  federal  court,  and 
thereby  deprive  the  plaintiffs  of  their 
remedy  against  the  original  defendant 
for  a  trespass  committed  by  him.  Ohl- 
quist  V.  FarweU  (C.  C.  1882)  IS  Fed. 
805,  4  McCrary,  401. 
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Where,  in  an  action  to  recover  the 
proceeds  of  a  check,  petitioners  at- 
tempted to  intervene  and  claim  the 
proceeds  after  the  original  defendant 
had  lost  the  right  to  remove  the  cause 
to  the  federal  courts  hy  filing  an  an- 
swer and  submitting  itself  to  the  juris- 
diction of  the  state  court,  such  inter- 
veners were  not  entitled  to  removal  for 
the  reason  that  they  were  not  defend- 
ants, and,  having  connected  themselves 
with  the  suit  at  the  time  it  was  not  re- 
movable by  the  original  defendant,  they 
had  no  right  of  removal  Kidder  v. 
Northwestern  Mut  Life  Ins.  Co.  (C. 
C.  1902)  117  Fed.  997. 

132.  Substituted  parties.— Where  an 
action  of  replevin  is  commenced  in  a 
state  court  by  a  resident  citizen,  against 
a  sheriff,  for  goods  taken  at  the  in- 
stance of  nonresident  creditors,  if  such 
creditors  are,  by  order  of  the  court, 
made  sole  defendants  in  place  of  the 
sheriff,  he  being  wholly  discharged,  they 
are  entitled,  on  filing  the  requisite  pe- 
tition, to  have  the  cause  removed  to 
the  federal  courts.  Beecher  v.  Gil- 
lett  (C.  C.  1871)  Fed.  Cas.  No.  1,225. 
But  see  Sifford  v.  Beaty  (1861)  12 
Ohio  St.  189. 

Suit  having  been  originally  brought  in 
a  state  court  against  the  Adams  Ex- 
press Company,  service  of  the  writ  was 
threatened  by  motion  to  quash,  where- 
upon plaintiff  successfully  moved  to 
substitute  the  president  of  the  express 
company,  as  the  defendant.  The  cause 
was  then  removed  to  the  United  States 
Circuit  Court  on  the  ground  of  di- 
versity of  citizenship.  Held,  that  the 
record  would  not  thereafter  be  amend- 
ed, at  plaintiff's  instance,  either  as  a 
matter  of  right  or  discretion,  so  as  to 
substitute  the  express  company  as  de- 
fendant for  the  sole  purpose  of  defeat- 
ing the  federal  court's  jurisdiction. 
Taylor  v.  Weir  (C.  C.  1908)  162  Fed. 
585. 

(D)  Allegations  in  pleadings 

133.  General  rules^-The  diverse  citi- 
zenship which  must  exist  both  at  the 
time  an  action  is  begun  in  the  state 
court  and  at  the  time  a  petition  for 
removal  is  filed,  in  order  to  entitle  the 
petitioner  to  have  the  cause  removed, 
is  a  diversity  of  citizenship  existent  in 
fact,  and  not  one  merely  shown  to  ex- 
ist from  the  pleadings.     Day  v.  Oatis 

(1904)  37  So.  559,  85  Miss.  128. 
The  right  of  removal  must  be  deter- 
mined by  the  pleadings  at  the  time  the 
petition  is  filed.  Merchants'  Cotton 
Press  &  Storage  Co.  v.  Insurance  Co. 
of  North  America  (1894)  14  Sup.  Ct. 
867,  372,  151  U.  S.  3G8,  38  L.  Ed.  195; 
Texarkana   Telephone   Co.   v.   Bridges 

(1905)  86  S.  W.  841,  75  Ark.  116. 

In  cases  arising  under  the  removal 
statutes  it  is  always  allowable  to  look 
into  tbe  record  and  see  what  the  sub- 
ject of  the  controversy  really  is,  and, 
disregarding  mere  appearances,  ascer- 
tain who  are  the  actual  litigants.    Mc- 


Henry  v.  New  York,* P.  &  O.  R.  Co. 
(C.  C.  1885)  26  Fed.  65,  68.  And  to 
consider  only  the  citizenship  and  resi- 
dence of  the  parties  whose  real  names 
are  disclosed  in  the  proceedings.  Loop 
V.  Winters'  Estate  (C.  C.  1902)  115 
Fed.  362. 

It  is  not  necessary,  in  order  to  give 
a  right  to  removal  on  the  ground  of 
diverse  citizenship,  that  the  diversity 
should  appear  on  the  face  of  plaintiff's 
pleading,  but  it  may  be  shown  by  tbe 
petition  for  removal.  Ladd  v.  Tudor 
(C.  C.  1847)  Fed.  Cas.  No.  7,975;  City 
of  Ysleta  v.  Cauda  (C.  C.  1895)  67 
Fed.  6. 

In  determining  whether  a  cause 
should  be  removed  to  the  federal  court 
on  the  ground  of  diversity  of  citizen- 
ship, the  state  court  may  look  to  the 
allegations  of  the  complaint,  when  not 
in  conflict  with  the  statements  of  the 
petition  for  removal.  St.  Louis  &  S. 
F.  R.  Co.  V.  Kitchen  (Ark.  1911)  136 
S.  W.  970;  Chicago,  R.  I.  &  P.  Ry.  Co. 
V.  Smith  (Ark.  1913)  156  S.  W.  166. 

While  facts  necessary  to  give  the  fed- 
eral court  jurisdiction  must  affirmative- 
ly appear  on  removal  of  a  cause,  no 
precise  and  technical  form  is  required; 
It  being  sufficient  that  the  necessary 
facts  appear  in  the  record.  Gruetter 
V.  Cumberland  Telephone  &  Telegraph 
Co.   (C.  C.  1909)  181  Fed.  248. 

134.  Particular  allegatlon8.^When  a 

party  invokes  the  jurisdiction  of  the 
Circuit  Court  on  the  ground  of  diver- 
sity of  citizenship,  the  diversity  must 
appear  upon  the  face  of  the  record; 
consequently  a  party  cannot  remove  a 
cause  begun  in  a  Provisional  Court 
during  the  late  rebellion  to  the  Cir- 
cuit Court  on  the  ground  of  diversity 
of  citizenship,  where  the  defendant, 
who  was  called  an  alien,  denied  his 
alienage,  and  averred  that  he  was  a 
citizen  of  the  same  state  as  plaintiff. 
Edwards  v.  Tanneret  (1870)  12  Wall. 
446,  450,  20  L.  Ed.  415. 

Defendant  was  a  surety  of  the  as- 
signee in  insolvency  of  his  son,  and  was 
described  in  the  bond  as  "of  Reading, 
in  the  county  of  Middlesex,*'  Mass. 
Afterwards  defendant  attached  the 
goods  of  his  insolvent  son  in  New  Or- 
leans, and  wa&'  described  in  the  petition 
as  "residing  in  the  state  of  Massa- 
chusetts." The  petition  was  not  signed 
by  him  but  by  his  attorney  in  New  Or- 
leans. Held,  that  these  words  were 
merely  descriptive,  and  did  not  estop 
defendant,  on  a  motion  to  remove  thoi 
cause,  to  deny  that  he  was  a  citizen  of 
Massachusetts,  where  it  does  not  ap- 
pear that  the  party  seeking  the  remov- 
al acted  on  such  statements  to  his  prej- 
udice. Reynolds  v.  Adden  (1890)  136 
U.  S.  348,  10  Sup.  Ct  843,  34  L.  Ed. 
360. 

Where  plaintiff,  a  citizen  of  Nebras- 
ka, averred  that  defendant  was  a  cor- 
poration under  the  laws  of  the  state  of 
New  York,  and  defendant  in  the  peti- 
tion for  removal  alleged  and  in  Its  an- 
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swer  admitted  tliat  it  was  a  corpora- 
tion organized  under  the  laws  of  New 
York,  the  citizenship  of  the  defendant 
in  that  state  sufficiently  appeared  from 
the  pleading.  Adams  Express  Co.  ▼. 
Adams  (1908)  159  Fed.  02,  86  C.  O. 
A.  252. 

A  petition  alleged  that  the  G.  Rail- 
way Company  was  incorporated  by  the 
Georgia  legislature,  that  it  descended 
by  Tarious  conveyances  and  is  now  in 
the  possession  of  defendant,  and  that 
defendant  had  "taken  advantage  of  the 
rights  and  privileges  granted  the  G. 
Railway  Company,  and,  being  in  the 
enjoyment  of  the  same,  the  said  South- 
ern Railroad  Company  (defendant)  be- 
came, as  to  this  line  of  road,  a  domes- 
tic corporation,  subject  to  the  same  lia- 
bilities as  the  G.  Railroad  Company, 
which  it  succeeded."  Plaintiff  did  not 
allege  by  what  kind  of  conveyances  the 
G.  Railroad  Company  descended  and 
came  into  the  possession  of  defendant, 
or  "show*'  that  defendant  had  posses- 
sion of  the  road  by  any  sort  of  con- 
veyance. Defendant's  petition  for*the 
removal  of  the  cause  denied  the  alle- 
gation that  defendant  was  a  domestic 
corporation  as  to  that  part  of  the  road 
which  runs  through  the  county  of  plain- 
tiff's residence.  Held  that,  taking  the 
petition  as  true,  there  were  not  suffi- 
cient facts  to  show  that  defendant  was 
a  Georgia  corporation  as  to  that  part 
of  its  line  where  the  damages  sued  for 
were  alleged  to  have  occurred,  and 
hence  it  was  error  to  refuse  to  remove 
the  case  to  a  federal  court.  Southern 
Ry.  Co.  V.  Hudgins  (1899)  33  S.  E. 
1011,  108  Ga.  524. 

Although  plaintiff,  in  his  petition, 
states  that  he  is  a  citizen  of  Illinois,  of 
which  state  defendant  is  also  a  citi- 
zen, and  defendant,  relying  on  plain- 
tiff's allegation,  made  affidavit  that 
plaintiff  was  a  citizen  of  Illinois,  on 
motion  to  secure  costs,  still,  if  defend- 
ant, in  his  petition  for  a  removal  of 
the  cause  to  the  federal  court,  states 
that  plaintiff  is  a  citizen  of  Iowa,  and 
a  preponderance  of  the  evidence  so 
shows,  the  state  court  cannot  refuse  to 
allow  a  removal.  Ohle  v.  Chicago  & 
N.  W.  Ry.  Co.  (1884)  64  Iowa,  599, 
21  N.  W.  101. 

Where,  in  a  suit  in  a  state  court,  the 
petition  alleges  that  one  of  defendants 
is  a  resident  of  the  state,  and  other 
defendants  fail  to  traverse  such  al- 
legation, it  is  error  to  allow  them  to 
file  petitions  for  removal  to  the  federal 
"court,  and  accept  their  bonds  thereon. 
Stephenson's  Adm'r  v.  Illinois  Cent  R. 
Co.  (1903)  75  S.  W.  260,  25  Ky.  Jaw 
Rep.  442. 

135.  Petition  for  removals— See  pobt, 
§  1011,  and  notes. 

V.  SEPARABLE     CONTROVERSIES 

(A)  Nature  of  controversy 

136.  Single  or  separable  controversy. 
—If  in  a  suit  there  is  a  separable  con- 
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troversy,  the  parties  to  which  actually 
interested  in  the  decision,  are,  on  each 
side,  wholly  citizens  of  different  states, 
then  the  suit  may  be  removed.  Stevens 
V.  Richards-on  (O.  C.  1881)  9  Fed.  191; 
Snow  V.  Smith  (C.  C.  1882)  88  Fed. 
657. 

To  entitle  a  party  to  remove  a  cause 
as  involving  a  separable  controversy, 
there  must  exist  in  the  suit  a  separate 
and  distinct  cause  of  action,  on  which 
a  separate  and  distinct  suit  might  prop- 
erly have  been  brought,  and  complete 
relief  afforded  as  to  such  cause  of  ac- 
tion, with  all  the  parties'  on  one  side 
of  that  controversy  citizens  of  differ- 
ent states  from  those  on  the  other. 
Yulee  V.  Vose  (1878)  99  U.  S.  539,  25 
L.  Ed.  355;  Hyde  v.  Ruble  (1881)  104 
U.  S.  407,  409,  26  L.  Ed.  823;  Fraser 
V.  Jennison  (1882)  106  U.  S.  191,  1 
Sup.  Ct.  171,  27  L.  Ed.  131;  Boat- 
men's Bank  of  St  Louis  v.  Fritzlen 
(1905)  135  Fed.  650,  68  C.  C.  A.  288 
(reversing  judgment  and  order  Weldon 
V.  Fritzlen  [C.  C.  1904]  128  Fed.  608); 
Moloney  v.  Cressler  (1913)  210  Fed. 
104,  126  O.  C.  A.  618;  Connell  v. 
Utica,  U.  &  E.  R.  Co.  (C.  C.  1882)  13 
Fed.  241;  Le  Mars  v.  Iowa  Falls  & 
S.  C.  R.  Co.  (C.  C.  1882)  48  Fed.  661. 
662;  Snow  v.  Smith  (C.  C.  1882)  88 
Fed.  657;  Boyd  v.  GUI  (C.  C.  1883) 
19  Fed.  145;  New  Jersey  Zinc  &  Iron 
Co.  V.  Trotter  (C.  C.  1883)  18  Fed. 
337;  Gudger  v.  Western  N.  C.  R.  Co. 
(C.  C.  1884)  21  Fed.  81;  Capital  aty 
Bank  V.  Hodgin  (C.  C.  1884)  22  Fed. 
209;  Thompson  v.  Dixon  (C.  C.  1886) 
28  Fed.  5;  Western  Union  Tel.  Co.  v. 
Brown  (C.  C.  1887)  32  Fed.  337;  Da- 
vis V.  County  Court  of  Randolph  Coun- 
ty (C.  C.  1898)  88  Fed.  705;  Perkins 
V.  Lake  Superior  &  S.  E.  Ry.  Co.  (C. 
C.  1905)  140  Fed.  906;  Regis  v.  Unit- 
ed Drug  Co.  (C.  C.  1910)  180  Fed. 
201. 

But  the  controversy  does  not  neces- 
sarily become  separable  merely  be- 
cause the  plaintiff  could  have  prosecut- 
ed its  cause  of  action  against  the  de- 
fendant seeking  to  remove  without  the 
joinder  of  aby  other  defendant.  Boyd 
V.  Gill  (C.  C.  1883)  19  Fed.  145;  Regis- 
V.  United  Drug  Co.  (C.  C.  1910)  180 
Fed.  201;  Springer  v.  Sheets  (1894) 
115  N.  C.  370.  20  S.  B.  469. 

The  word  "controversy"  is  not  identi- 
cal in  signification  with  a  separable 
cause  of  action.  There  may  be  sep- 
arate remedies  against  several  parties 
for  the  same  cause  of  action,  but  there 
is  only  one  subject-matter  involved. 
Separate  controversies*,  within  the 
meaning  of  the  statute,  are  separate 
causes  of  action,  either  of  which  might 
be  sued  on  alone.  Gudger  v.  Western 
N.  C.  R.  Co.  (O.  C.  1884)  21  Fed.  81. 

Where  the  citizenship  of  complainant 
and  all  the  defendants  is  not  diverse, 
and  the  bill  contains  various  claims,  the 
cause  is  not  removable  if  there  is  one 
daim  as  to  which  the  controversy  is 
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not  separable.  Coram  ▼.  Davis  (C.  C. 
1910)  182  Fed.  939. 

There  can  be  no  separable  controver- 
sy which  will  authorize  the  removal, 
where  there  is  a  single  plaintiff  and  a 
single  defendant.  Drovers*  Deposit 
Nat.  Bank  v.  Tichenor  (D.  0.  1913) 
202  Fed.  1013. 

The  necessity  of  proving  more  facts 
to  warrant  a  recovery  against  one  de- 
fendant than  another  is  not  the  test  to 
determine  whether  the  cause  is  divisi- 
ble so  that  it  may  be  removed  to  the 
federal  court  Ames  v.  Chicago,  S.  F. 
&  C.  Ry.  Co.  (C.  C.  1889)  39  Fed. 
881,  884. 

Where  it  appears  that  the  controver- 
sy, so  far  as  it  concerned  the  nonresi- 
dent, not  only  could  be,  but  actually 
had  been,  by  judicial  determination, 
0eparated  from  that  of  the  other  de- 
fendants, he  can  have  the  cause  re- 
moved. Yulee  V.  Vose  (1878)  99  U.  S. 
539,  25  L.  Ed.  355. 

A  suit  in  which  the  only  controversy 
is  between  the  complainant  and  one  of 
the  defendants  may  be  removed  by  such 
defendant,  though  other  persons,  who 
have  no  interest  in  the  suit,  have  been 
improperly  joined  as  parties  defend- 
ant Collins  V.  Wellington  (C.  C. 
1887)  31  Fed.  244;  Chattanooga,  R. 
&  C.  R  Co.  V.  Cincinnati,  N.  O.  &  T. 
P.  Ry.  Co.  (C.  C.  1890)  44  Fed.  456. 

The  fact  that  defendants,  in  a  cause 
pending  in  a  Louisiana  state  court, 
have  called  in  warranty  parties  who  are 
dtizeniT  of  the  same  state  with  plain- 
tiffs, furnishes  no  ground  against  the 
removal  of  that  part  of  the  cause  which 
concerns  the  original  parties,  notwith- 
standing the  statute  of  Louibiana  de- 
clares that  the  trial  of  the  call  in  war- 
ranty cannot  be  separated  from  the 
trial  of  the  main  issue.  EUerman  v. 
New  Orleans,  etc.,  R.  Co.  (C.  C.  1875) 
Fed.  Cas.  No.  4,382;  Davis  v.  Mont- 
gomery  (1884)   36  La.  Ann.  874. 

In  determining  whether  an  action  in- 
volves a  separable  controversy,  the 
federal  courts  will  follow  the  state  rule 
as  to  whether  a  cause  of  action  is  en- 
tire. Beclcwith  v.  Chicago,  M.  &  St 
P.  Ry.  Co.  (D.  C.  1915)  223  Fed.  858. 

That  the  contract  sued  on  is  void  un- 
der the  statute  of  frauds  does  not 
show  a  separable  controversy.  Davis 
V.  Rexford  (N.  C.  1907)  59  S.  E.  1002. 

137. Actions  involving  title  to  or 

possosslon  of  real  property.— In  a  suit 
to  recover  possession  of  certain  land 
brought  by  a  citizen  of  New  York 
against  other  citizens  of  the  same  state 
and  citizens  of  Ohio  and  Indiana,  where- 
in the  latter  claimed  neither  title  nor 
possession,  held  that,  the  principal  con- 
troversy being  wholly  between  citizens 
of  the  same  state,  there  was  no  ground 
for  removal  to  the  United  States  court. 
Corbin  v.  Van  Brunt  (1881)  105  U.  S. 
576,  26  L.  Ed.  1176. 

A  citizen  of  Pennsylvania  claiming 
the  equitable  title  to  land  in  Kentucky, 


sued  to  recover  the  same  in  the  circuit 
court  of  the  United  States  in  Kentucky, 
against  a  citizen  of  Kentucky  who  also 
claimed  the  equitable  title,  and  made 
the  heirs  of  the  holder  of  the  legal  title 
defendants.  Held,  that  the  question  be- 
tween the  equitable  claimants  was  with- 
in the  jurisdiction  of  the  court,  if  the 
heirs  had  not  been  parties  to  the  suit, 
and,  therefore,  though  they  were  joined 
as  parties,  it  would  not  oust  the  juris- 
diction of  the  court  as  to  the  parties 
properly  before  it  Boon  v.  Chiles 
(1834)  33  U.  S.  (8  Pet)  532,  8  L.  Ed. 
1034. 

A  smt  for  assignment  of  dower 
against  the  nonresident  grantees  of 
plaintiff's  husband,  and  their  grantee, 
who  was  a  citizen  of  the  same  state  as 
plaintiff  is  not  separable.  Laidly  v. 
Huntington  (1887)  7  Sup.  Ct  855,  856, 
121  U.  S.  179,  30  L.  Ed.  883. 

There  is  not  a  separable  controversy 
between  plaintiffs  and  defendant  bank 
where  the  complaint  alleged  that  plain- 
tiffs being  minors,  and  owning  land  in 
common  with  defendant  T.,  defendants 
fraudulently  procured  a  sale  to  be  made 
and  ratified  by  the  probate  court  of 
plaintiffs'  interest  to  defendant  T.,  to  be 
for  cash,  but  in  which  no  payment  was 
made;  that  defendant  T.  then  gave  de- 
fendant bank  a  mortgage;  that  defend- 
ants had  ever  since  been  in  possession; 
that  afterwards  a  decree  waiB  obtained 
adjudging  the  probate  proceedings  void, 
and  plaintiffs  owners  of  an  undivided 
half,— and  the  prayer  being  for  an  ac- 
counting, a  partition,  and  a  lien  on  de- 
fendants' interest  for  rents  and  profits. 
German  Savings  &  Loan  Soc.  v.  Dor- 
mitzer  (1902)  116  Fed.  471,  53  C.  C. 
A.  639. 

A  plaintiff  in  ejectment  has  the  right 
to  join  a  lessee  in  possession  having  a 
leasehold  estate  and  an  equity  for  im- 
provements made  and  the  lessor,  so  as 
to  conclude  both  by  one  judgment;  and, 
having  such  right,  one  of  the  defendants 
so  joined  cannot  make  the  controversy 
separable,  nor  remove  the  cause.  City 
of  Cleveland  v.  Clevehind,  C,  C.  &  St 
L.  Ry.  Co.  (1906)  147  Fed.  171,  77  C. 
C.  A.  467,  reversing  judgment  (C.  C. 
1899)  93  Fed.  113. 

The  substantial  controversy  in  a  suit 
to  quiet  title  to  lands  brought  against 
A.  and  the  persons  from  whom  he  claim- 
ed to  have  derived  his  title  is  wholly  be- 
tween the  complainant  and  A.,  and  is 
divisible.  Goodenough  v.  Warren  (C. 
C.  1879)  Fed.  Cas.  No.  5,534. 

Plaintiff,  in  suit  against  H.,  E.,  and 
S.,  sought  to  recover  land,  the  petition 
alleging  that  S.  made  a  parol  gift  of 
the  land  to  plaintiff,  and  put  him  in 
possession;  that  plaintiff  remained  in 
possession  over  seven  years,  without 
any  claim  by  S.;  that  after  the  gift,  and 
while  plaintiff  was  in  possession,  S. 
deeded  the  land  to  E.,  without  plain- 
tiff's knowledge,  and  that  thereafter  E. 
deeded  it  to  H.,  after  H.  had  received 
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notice  of  plaintiffs  claim.  The  petition 
asserted  plaintiff  had  complete  title  to 
the  land,  aAd  prayed,  if  he  had  not,  that 
he  have  a  decree  against  all  the  de- 
fendants for  specific  performance  of  the 
promise  of  8.  to  give  him  the  land.  It 
also  prayed  for  decree  for  the  land, 
and  for  cancellation  of  the  deeds  to  E. 
and  H.  Held,  that  there  was  no  separ- 
able controversy.  Smedley  v.  Smedley 
(0.  C.  1901)  110  Fed.  255. 

A  bill  for  possession  and  mesne  prof- 
its of  a  homestead  illegally  conveyed  by 
complainant  to  a  corporation  of  the 
state  of  which  complainant  is  a  citizen, 
alleging  that  another  defendant,  a  citi- 
zen of  another  state,  is  in  possession 
unlawfully  as  to  complainant,  but 
whether  in  privity  with  the  corporation, 
complainant  does  not  know,  shows  a 
misjoinder  of  parties,  and  therefore  pre- 
sents a  separable  controversy,  remova- 
ble on  motion  of  the  nonresident  defend- 
ant to  the  federal  court  Carter  v. 
Scott  (1888)  82  Ga.  297,  8  S.  E.  421. 

When  a  citizen  of  North  Carolina, 
claiming  under  a  parol  trust  in  an  equity 
of  redemption,  sues  to  enjoin  the  trus- 
tee's sale,  and  to  redeem  from  the  trust 
deed,  the  trustee  and  beneficiaries  being 
citizens  of  Virginia,  but  the  other  de- 
fendants, who  deny  his  right,  citizens  of 
North  Carolina,  since  plaintiff's  right 
to  an  accounting  depends  on  his  proof 
of  the  trust  against  the  North  Carolina 
defendants,  those  of  Virginia  have  no 
separable  cause.  Faison  v.  Hardy 
(1804)  114  N.  C.  429,  19  S.  E.  701. 

A  suit  by  a  citizen  of  the  state  against 
a  foreign  and  a  domestic  railroad  com- 
pany for  damages  for  interference  with 
his  easements  in  streets  on  which  his 
property  abuts  caused  by  the  operation 
of  trains  thereon  pursuant  to  an  agree- 
ment between  the  companies,  and  for 
an  injunction  to  prevent  further  inter- 
ference, presents  a  controversy  which  is 
not  separable.  Staton  v.  Atlantic  Coast 
Line  R.  Co.  (1907)  56  S.  B.  794,  144 
N.    C.   135. 

138. Actions  Involving  rights  of 

mortgagors  and  mortgagees.— It  being 
necessary  to  join,  in  a  suit  to  foreclose 
a  mortgage,  persons  against  whom 
plaintiff  desires  personal  judgment, 
there  is  not  a  separable  controversy  be- 
tween plaintiff  and  the  owner  of  the 
land,  for  the  purpose  of  removal  to  the 
federal  court  Ayres  v.  Wiswall  (1884) 
5  Sup.  Ct.  90,  91,  112  U.  S.  187,  28  L. 
Ed.  693;  U.  S.  Mortg.  Co.  v.  McClure 
(1902)  70  Pac.  543,  42  Or.  190,  dismiss- 
ed (1905)  25  Sup.  Ct  798,  197  U.  S. 
624,  49  L.  Ed.  911. 

A  bill  in  equity  to  establish  a  result- 
ing trust  in  land  in  possession  of  a 
mortgagor,  upon  facts  occurring  before 
the  mortgage,  to  which  the  mortgagee, 
a  citizen  of  another  state  than  the 
plaintiff,  is  made  a  defendant,  cannot  be 
removed  to  the  federal  court  on  his 
application,  where  the  mortgagor,  being 
also  a  defendant,  is  a  citizen  of  the 
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same  state  with  the  plaintiff.  Chester 
V.  Chester  (C.  C.  1881)  7  Fed.  1. 

Where  a  contract  with  a  city  to  con- 
struct and  maintain  waterworks  was  as- 
signed by  the  contractor,  and  the  city 
sued  the  assignee  for  failure  to  comply 
with  the  contract,  one  to  whom  the  as- 
signee had  mortgaged  the  contract  and 
franchise  was  a  necessary  party,  and 
such  mortgagee,  having  set  up  as  a  de- 
fense against  the  city  that  it  had  rep- 
resented at  the  time  of  executing  the 
mortgage  that  the  assignee  had  done  all 
things  required  to  acquire  full  owner- 
ship, the  controversy  between  the  city 
and  mortgagee  was  separable  from  that 
between  the  city  and  assignee.  Gales- 
burg  V.  Galesburg  Water  Co.  (C.  O. 
1886)  27  Fed.  321. 

Where,  in  a  suit  to  cancel  a  mortgage 
alleged  to  be  fraudulent  and  to  have 
been  executed  through  collusion,  both 
mortgagor  and  mortgagee,  in  their  an- 
swers, assert  the  validity  of  the  mort- 
gage, and  plaintiff  and  the  mortgagor 
are  citizens  of  the  same  state,  there  is 
no  separable  controversy  between  plain- 
tiff and  the  mortgagee.  Oakes  v.  Yonah 
Land  &  Mining  Co.  (0.  0.  1898)  89 
Fed.  243. 

139. Owner  and  insurer  of  prop- 
erty,—An  action  by  the  owner  and  in- 
surer of  property  to  recover  damages 
for  its  destruction  by  fire  does  not  pre- 
sent a  separable  controversy.  First 
Presbyterian  Soc.  of  Green  Bay  v. 
Goodrich  Transp.  Co.  (C.  C.  1881)  7 
Fed.  257. 

Nonresident  insurance  companies, 
who  had  severally  paid  policies  on  prop- 
erty of  a  lumber  company  destroyed  by 
fire,  although  not  to  its  full  value, 
brought  a  suit  in  equity  in  a  state 
court  against  the  lumber  company, 
which  was  a  domestic  corporation,  and 
a  railroad  company,  which  was  a  cor- 
poration of  another  state,  through 
whose  negligence  it  was  alleged  the 
fire  was  caused,  to  enforce  the  right  by 
subrogation  to  recover  pro  tanto  against 
the  railroad  company  for  the  loss,  the 
lumber  company  having  refused  to  bring 
action  therefor  or  to  join  wdth  com- 
plainants. Held,  that  the  lumber  com- 
pany was  an  indispensable  party  to  the 
determination  and  adjustment  of  the 
liability  of  the  railroad  company,  and 
the  latter  could  not  remove  the  cause 
upon  the  ground  that  there  was  a  sep- 
arable controversy.  Broadway  Ins.  Co. 
v.  Chicago  G.  W.  Ry.  Co.  (O.  C.  1900) 
101  Fed.  507. 

140. Actions  against  trustee  and 

beneflolaryw— An  action  for  the  assign- 
ment of  dower  against  the  holder  of  it  in 
which  it  appeared  that  one  defendant, 
a  resident,  held  the  legal  title  as  trus- 
tee, who  did  not  possess  authority  to 
represent  the  interests  of  the  benefi- 
ciary, and  the  beneficiary,  is  not  severa- 
ble. Rand  V.  Walker  (1886)  117  U.  S. 
340,  6  Sup.  Ct  769,  29  L.  Ed.  907. 

M.  died  leaving  lands  and  personalty 
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in  Alabama,  managed  by  C,  trustee  un- 
der the  wiU,  with  authority  to  pay  over 
the  net  income  of  the  share  of  testa- 
tor's daughter  to  her,  or  to  her  husband 
if  she  married.  She  married  G.,  a  res- 
ident of  New  York,  and  died  domiciled 
there,  intestate  and  childless.  The 
trust  property  was  claimed  by  the 
brothers  and  sisters  of  G/s  wife  under 
the  will;  also  by  R.,  her  administrator, 
who  claimed  adversely  to  them.  G. 
claimed  the  property  under  the  laws  of 
New  York.  C,  the  trustee,  who  resid- 
ed in  Alabama,  filed  his  bill  in  the  state 
court  against  G.,  R.,  the  brothers  and 
sisters,  and  others,  for  a  settlement  of 
the  trust,  and  for  instructions  how  to 
dispose  of  the  trust  estate.  G.  was  the 
only  nonresident,  and  he  made  applica- 
tion to  have  the  cause  removed  to  the 
federal  court  Held,  that  there  was 
no  act  of  congress  authorizing  the  re- 
moval. Ex  parte  Grimball  (1878)  61 
Ala.  598. 

141. Actions  Involving  claims  to 

personal  property.— A  suit  by  the  claim- 
ant of  bonds  against  a  trust  company, 
with  whom  they  have  been  deposited 
in  escrow  by  the  railroad  company  to 
whom  they  were  originally  delivered  by 
an  adverse  claimant,  and  the  county 
which  issued  the  bonds  and  which  in- 
tervened, claiming  them  to  be  illegal, 
is  not  a  controversy  which  may  be  sep- 
arated. Wilson  V.  Oswego  Tp.  (1894) 
14  Sup.  Ct  259,  263,  151  U.  S.  56,  38 
L.   Ed.  70. 

A  suit  by  a  buyer  of  corporate  stock 
against  the  nonresident  seller  and  the 
copartnership  with  whom  the  stock  was 
deposited  in  escrow,  some  of  the  mem- 
bers of  which  were  citizens  of  the  same 
state  as  plaintiff,  for  specific  perform- 
ance of  the  contract  and  recoupment  of 
losses  caused  by  seller's  misrepresenta- 
tions, does  not  involve  a  separable  con- 
troversy which  authorized  its  removal 
by  the  seller.  Moloney  v.  Cressler 
(1913)  210  Fed.  104,  126  C.  C.  A 
618. 

Five  several  attachments  were  sued 
out  on  five  distinct  claims,  and  were  all 
levied  at  the  same  time  upon  a  certain 
stock  of  goods.  Held,  that  the  contro- 
versy as  to  the  ownership  of  the  stock 
of  goods  was  a  single  controversy  be- 
tween the  claimants  of  the  goods  on  one 
side  and  all  the  attachment  creditors 
upon  the  other  side.  Temple  v.  Smith 
(C.  C.  1880)  4  Fed.  392,  2  McCrary. 
226. 

In  suit  by  plaintiff  to  recover  posses- 
sion of  personal  property  alleged  to 
have  been  obtained  from  him  by  defend- 
ant, A,  by  fraudulent  misrepresenta- 
tions, A.  having  suffered  judgment  and 
execution  to  issue  in  favor  of  another, 
and  be  levied  on  the  goods  by  the  sher- 
iff, the  sheriff  is  made  a  defendant,  and, 
A  having  also  executed  a  bill  of  sale 
to  B.,  B.  is  also  made  a  defendant. 
Plaintiff  and  defendant  B.  are  nonres- 
idents   of    the    state    where    suit    is 


brought  Held,  the  ultimate  question 
being  whether  plaintiff  has  lost  title  to 
the  goods,  or  whether  title  is  still  in 
him,  and  defendants  being  all  interested 
adversely  to  plaintiff,  there  is  no  sep- 
arable controversy.  Winnemans  v.  Bdg- 
ington  (C.  C.  1886)  27  Fed.  324. 

A  petitioh  showed  that  plaintiff  was 
the  owner  of  certain  bonds,  of  which 
the  defendant  S.  had  wrongfully  ob- 
tained possession;  that  S.  had  recov- 
ered a  judgment  for  their  amount,  and 
collected  a  portion  of  it;  that  he  as- 
signed it  to  G.,  who  obtained  a  judgment 
for  the  amount  still  unpaid,  with  an 
order  charging  it  on  certain  lands;  and 
that  the  assignment  from  S.  to  C.  was 
made  with  the  intent  to  defraud  the 
creditors  of  S.,  and  that  C.  recovered 
the  judgment  in  trust  for  S.,— and 
prayed  that  the  title  of  the  second 
judgment  might  be  devested  out  of  S. 
and  G.  and  vested  in  plaintiff,  and  for 
an  accounting  for  the  sums  collected  on 
the  two  judgments.  Held,  that  the  pe- 
tition disclosed  but  a  single  cause  of  ac- 
tion against  both  defendants.  Sexton  v. 
Seelye  (0.  C.  1889)  39  Fed.  705. 

Complainants  sued  to  recover  pay- 
ment of  a  certain  amount  alleged  to  be 
due  them  from  a  trust  fund  in  the 
hands  of  two  of  defendants  as  trustees; 
the  bill  alleging  that  defendant  0.  as- 
serted a  claim  to  a  very  large  amount 
from  the  same  fund.  Certain  of  the  de- 
fendants removed  the  cause,  claiming 
that  C.'s  demand  against  the  fund  was 
invalid,  and  that  there  were  other  claim- 
ants not  named  in  the  bill  who  alleged 
other  claims  against  the  fund  which 
might  or  might  not  be  valid.  Held,  that 
there  was  no  separable  controversy. 
Cornue  v.  Coram  (C.  C.  1910)  182  Fed. 
941. 

142. Corporations  and  their  of- 

flcers  and  stockholders.— A  controversy 
as  to  the  right  of  foreign  corporations 
to  own  and  vote  corporate  stock  is  sep- 
arable from  controversies  with  the  of- 
ficers of  the  domestic  corporations  as 
to  conduct  of  the  election.  Bernheim  v. 
Louisville  Property  Co.  (D.  C.  1914) 
221  Fed.  273. 

The  liability  of  each  stockholder  of  an 
insolvent  corporation  is  distinct  and 
separate,  and  the  fact  that  a  receiver 
seeks  recovery  from  a  number  in  a  sin- 
gle suit  does  not  change  the  separable 
character  of  the  controversies.  Calder- 
head  v.  Downing  (C.  C.  1900)  103  Fed. 
27;  Wright  v.  Ankeny  (D.  C.  1914)  217 
Fed.  985.  But  see  Miller  v.  CUfford 
(1904)  133  Fed  880,  67  C.  C.  A.  52,  5 
L.  R.  A.  (N.  S.)  49,  holding  that  a  suit 
in  equity  brought  in  a  state  court  on  be- 
half of  all  of  the  creditors  of  an  insol- 
vent bank  in  Colorado  against  a  num- 
ber of  stockholders  to  enforce  their 
double  liability  under  the  Colorado  stat- 
ute, by  requiring  them  each  to  pay  the 
full  amount  of  such  liability  to  a  mas- 
ter, to  be  applied  pro  rata,  together 
with  such  sums   as  may  be   collected 
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from  other  stockholders,  on  the  debts 
of  the  bank— the  remainder,  if  any,  to 
be  returned  to  defendants— is  not  sepa- 
rable as  to  a  single  defendant 

A  bill  against  two  railroad  companies 
to  restrain  one  of  them  from  selling 
stock  of  the  otl^er  owned  by  the  for- 
mer, and  to  restrain  the  Collection  of 
bonds  transferred  to  the  former,  pre- 
sents a  separable  controversy.  County 
Court  V.  Baltimore  &  O.  R.  Co.  (O. 
0.  1888)  35  Fed.  161,  165. 

A  separable  controversy  exists  be- 
tween plaintiffs  and  two  corporations 
named  as  defendants  in  a  complaint 
which  seeks  to  set  aside  for  fraud  a 
conveyance  between  such  corporations, 
and  to  prevent  the  directors  of  the 
grantor  from  making  any  further  dis- 
position of  its  property,  and  prays  for 
a  reconveyance  of  such  property  and  an 
accounting  by  the  grantee  for  the 
damages  sustained  by  the  transfer,  and 
also  asks  that  such  directors,  who  are 
joined  as  defendants  and  are  not  all 
residents  of  different  states  from  plain- 
tiffs, be  compelled  to  account  as  agents 
and  trustees  for  their  actions  in  the 
premises,  and  be  required  to  make 
good  all  loss  and  damage  caused  by 
their  wrongful  conduct  Geer  v.  Math- 
ieson  AlkaU  Works  (1903)  23  S.  Ct 
807,  190  U.  S.  428,  47  L.  Ed.  1122. 

A  suit  in  a  state  court  by  a  stock- 
holder of  a  domestic  corporation,  who 
is  a  citizen  of  the  same  state,  against 
such  corporation  and  a  foreign  corpo- 
ration, the  purpose  of  which  is  to  en- 
join the  latter  from  obtaining  and  ex- 
ercising control  over  the  property,  busi- 
ness, and  corporate  stock  of  the  do- 
mestic corporation,  does  not  involve  a 
separate  controversy  between  complain- 
ant and  the  foreign  corporation.  Mac- 
Ginniss  v.  Boston  &  M.  Consol.  Copper 
&  Silver  Min.  Co.  (1902)  119  Fed.  96, 
55  C.  C.  A.  648. 

A  suit  against  a  corporation,  resi- 
dent in  the  state  of  complainant,  and 
an  individual  nonresident,  to  compel  the 
corporation  to  transfer  to  plaintiff  stock 
standing  in  the  name  of  the  nonres- 
ident, is  one  against  both  defendants  up- 
on a  single  cause  of  action.  St  Louis 
&  S.  F.  R.  Co.  V.  Wilson  (1885)  114 
U.  S.  60,  5  Sup.  Ct  738,  29  L.  Ed.  66, 
affirming  order  Wilson  v.  St  Louis  &  S. 
F.  R.  Co.  (C.  C.  1884)  22  Fed.  3. 

The  liability  of  officers  of  a  corpora- 
tion for  damages  alleged  to  have  been 
sustained  by  the  corporation  by  reason 
of  their  misconduct,  where  no  conspir- 
acy is  alleged,  is  several,  and  an  action 
against  two  such  officers  to  recover 
damages  on  that  ground  is  separable  as 
to  each  defendant  Youtsey  v.  Hoff- 
man (C.  C.  1901)  108  Fed.  693. 

A  bill  by  a  stockholder  of  a  railroad 
company  against  the  company,  its  res- 
ident officers,  and  directors,  certain 
bondholders  and  the  trustee  in  a  mort- 
gage securing  a  new  issue  of  bonds  to 
be  exchanged  with  a  large  bonus  of 
stock  for  the  old  bonds  of  the  com- 
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pany,  praying  that  such  exchange  be  ad- 
judged illegal  and  ultra  vires  and  that 
the  original  status  be  restored,  and  al- 
leging that  such  exchange  was  effected 
through  a  confederacy  of  certain  of  the 
defendants  for  their  own  benefit  and  to 
the  injury  of  the  stockholders,  states 
a  joint  cause  of  action,  and  the  cause 
is  not  removable  by  the  company,  a  for- 
eign corporation,  on  the  ground  of  sepa- 
rable controversy,  where  the  other  de- 
fendants are  citizens.  Pollitz  v.  Wa- 
bash R.  Co.  (1910)  176  Fed.  333,  100 
C.  C.  A.  1,  reversing  decree  (C.  C. 
1909)  167  Fed.  145. 

In  a  suit  against  a  corporation  and 
certain  of  its  officers,  brought  by  stock- 
holders on  an  allegation  that  the  cor- 
poration is  under  the  control  of  such 
officers,  the  purpose  of  which  is  to  re- 
quire the  individual  defendants  to  ac- 
count to  the  corporation  for  funds  al- 
leged to  have  been  appropriated  by 
them  to  their  own  use,  and  to  prevent 
the  holding  of  a  meeting,  called  by 
them,  for  the  purpose  of  having  the 
property  of  the  company  conveyed  to 
another  corporation,  there  is  no  con- 
troversy between  the  complainants  and 
the  company  which  entitles  the  latter 
to  remove  the  cause  from  a  state  court 
on  the  ground  that  it  is  a  nonresident 
and  that  there  is  a  separable  contro- 
versy, although  incidental  relief  by  way 
of  an  injunction  and  the  appointment 
of  a  receiver  may  be  prayed  for  agaiuAt 
it,  such  relief  not  being  asked  adversely 
to  the  corporation,  but  in  its  interest, 
and  the  only  real  controversy  being  be- 
tween complainants  and  the  individual 
defendants.  Campbell  v.  Milliken  (C. 
C.  1902)  119  Fed.  9SL 

A  suit  by  stockholders  of  a  corpora- 
tion against  such  corporation  and  a  sec- 
ond corporation,  which,  the  blU  alleges, 
has,  through  an  unlawful  combination, 
obtained  a  controlling  interest  in  the 
first,'  and  by  virtue  of  such  control  has 
managed  its  business  to  the  detriment  of 
its  stockholders,  and  for  its  own  ben- 
efit and  where  an  injunction  is  prayed 
restraining  the  payment  of  dividends  by 
the  second  corporation  until  an  account- 
ing has  been  made,  is  one  in  which  the 
complainants  in  effect  represent  their 
corporation,  and  which  involves  a  sep- 
arable controversy  as  to  the  second  cor- 
poration that  entitles  it  to  remove  the 
cause  where  the  other  facts  requisite 
to  give  a  right  of  removal  exist;  and 
officers  of  the  two  corporations  made 
defendants  with  a  prayer  for  an  ac- 
counting from  all  the  defendants  are 
merely  formal  parties,  whose  joinder 
does  not  defeat  such  right  of  removal, 
where  no  facts  are  alleged  which  enti- 
tle the  complainants  to  relief  against 
them  as  individuals.  Lamm  v.  Parrot 
Silver  &  Copper  Co.  (C.  C.  1901)  111 
Fed.  241. 

A  suit  in  equity  by  stockholders 
against  the  corporation,  its  directors 
and  another  stockholder,  who  owns  a 
majority  of  the  stock,  to  enjoin  the  de- 
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fendants  from  making  certain  dispo* 
Bitions  and  uses  of  the  property  and 
assets  of  the  corporation,  does  not  in- 
volve a  separable  controversy  between 
complainants  and  the  defendant  stock- 
holder. Hanover  Nat.  Bank  v.  Credits 
Commutation  Co.  (C.  C.  1902)  118  Fed. 
110: 

Stockholders  of  a  railroad  company, 
whose  president  had  issued  stock 
thereof  to  another  company,  brought 
suit  against  both  companies,  with  other 
defendants,  to  have  such  stock  declared 
invalid.  Held,  that  the  cause  could  not 
be  removed  to  a  United  States  court  on 
the  application  of  one  of  the  defend- 
ants, an  officer  of  such  other  company, 
as  the  controversy  was  solely  as  to  the 
validity  of  the  stock;  there  being  no 
dispute  as  to  its  ownership  if  valid. 
Shumway  v.  Chicago  &  I.  R.  Co.  (C. 
C.  1880)  4  Fed.  385. 

143. Actions  involving  the  rights 

and  liabilities  of  prinoipais  and  sureties. 
— In  an  action  against  a  principal  and 
his  surety  on  a  bond  or  other  obliga- 
tion, there  is  no  separable  controversy 
such  as  will  entitle  one  defendant  to 
remove  the  cause.  Mutual  Reserve 
Fund  Life  Ass'n  v.  Farmer  (1896)  77 
Fed.  929,  23  C.  C.  A.  574. 

Where,  in  an  action  on  a  bond  against 
several  defendants,  one  of  them  being 
the  principal  obUgor,  and  the  others  his 
sureties,  the  only  relief  sought  is  a 
money  judgment  against  all  the  defend- 
ants, there  is,  for  the  purpose  of  re- 
moval, but  a  single  controversy  in  the 
case.  Western  Union  Tel.  Co.  v.  Brown 
(C.  O.  1887)  32  Fed.  337. 

In  suit  by  state,  on  behalf  of  depos- 
itors in  insolvent  bank,  against  surety 
on  bond  of  state  bank  commissioner, 
there  was  a  separable  controversy  be- 
tween the  surety  and  one  of  the  de- 
positors, who  were  the  real  plaintiffs, 
entitling  it  to  a  removal.  State  of  Ida- 
ho V.  American  Surety  Co.  of  New 
York  (D.  C.  1914)  218  Fed.  678. 

144. Prinoipai  and  agents— A  bill 

which  seeks  to  enjoin  the  principal  de- 
fendants from  practicing  a  secret  pro- 
cess alleged  to  be  owned  by  complain- 
ant, and  to  have  been  learned  by  such 
defendants  through  a  breach  of  trust, 
and  to  restrain  another  defendant  from 
assisting  them  in  carrying  out  their 
unlawful  purposes  by  using  knowledge 
obtained  while  an  employ^  of  complain- 
ant as  to  the  construction  of  machinery 
for  practicing  the  process,  does  not  pre- 
sent a  separate  controversy  between 
complainant  and  the  latter  defendant 
Vulcan  Detinning  Co.  v.  American  Can 
Co.  (C.  C.  1904)  130  Fed.  635. 

Where,  in  an  action  against  a  rail- 
road and  a  construction  company  for 
services  under  a  contract  made  be- 
tween plaintiff  and  the  latter,  the  citi- 
zenship of  the  construction  company 
only  was  diverse,  and  plaintiff  alleged  in 
a  single  cause  of  action  that  he  per- 


formed services  and  furnished  material 
for  the  railroad  company,  and  that  the 
construction  company  acted  as  agent  of 
the  railroad  company,  and  sought  to  re- 
cover against  defendants  jointly,  the 
complaint  did  not  allege  a  separable 
cause  of  action.  Lathrop-Shea  &  Hen- 
wood  Co.  V.  Pittsburg,  S.  &  N.  R.  Co. 
(C.  C.  1905)  135  Fed.  619. 

145.  Creditors'  bills^A  creditors*  bill 
to  subject  incumbered  property  to  the 
payment  of  his  judgment  by  sale  and 
distribution  of  the  proceeds  among  the 
lienholders  according  to  their  priorities 
contains  but  a  single  cause  of  action— 
the  equitable  execution  of  his  judgment. 
Fidelity  Ins.,  Trust  &  Safe  Deposit  Co. 
V.  Huntington  (1886)  117  U.  S.  280,  6 
Sup.  Ct.  733,  29  li.  Ed.  898. 

A  bill  by  a  creditor  to  set  aside  fraud- 
ulent transfers  which  makes  parties  de- 
fendant all  persons  claiming  an  interest 
in  the  property  adversely  to  plaintiff  un- 
der the  transfers  presents  but  a  single 
controversy  between  plaintiff  and  de- 
fendants. Graves  v.  Corbin  (1890)  10 
Sup.  Ct  196,  132  U.  S.  571,  33  L.  Ed. 
462,  reversing  decree  Corbin  v.  Boies 
(a  C.  1888)  34  Fed.  692.. 

A  creditors'  bill  to  wind  up  the  af- 
fairs of  an  insolvent  corporation,  ad- 
minister its  assets  among  its  creditors, 
and  establish  a  joint  and  several  liabili- 
ty for  its  debts  on  the  part  of  another 
corporation,  which  sustained  to  it  the 
relation  of  a  partner,  and  to  sell  lands 
in  which  it  is  alleged  both  corporations 
had  equitable  interests,  as  well  as  those 
persons  represented  by  defendant  trus- 
tees, constitutes  but  a  single  insepara- 
ble controversy.  Mecke  v.  Valleytown 
Mineral  Co.  (1898)  29  S.  E.  781,  122  N. 
C.  790. 

Where  citizens  of  New  York,  who 
were  creditors  of  a  New  Jersey  corpora- 
tion, brought  suit  in  the  nature  of  a 
creditors'  bill  to  reach  real  estate  which 
they  allege  was  fraudulently  and  un- 
lawfully conveyed  to  a  New  York  corpo- 
ration, no  relief  being  demanded  against 
the  New  Jersey  company,  there  was  no 
separate  controversy  between  citizens 
of  different  states.  Moore  v.  North 
River  Const.  Co.  (C.  C.  1884)  19  Fed. 
803. 

A  judgment  creditor's  suit  to  set 
aside  a  conveyance  by  the  debtor,  and 
for  an  accounting  of  rents  and  profits, 
brought  in  a  state  court  against  the 
administrator  of  the  debtor  and  the 
present  holder  of  the  title,  who  were 
residents  and  third  persons  who  took 
a  conveyance  from  the  debtor's  grantee 
and  later  reconveyed  to  him,  does  not 
present  a  separable  controversy  as 
against  the  nonresidents.  American 
Surety  Co.  of  New  York  v.  Conway 
(D.  C.  1915)  222  Fed.  140. 

146.  — .  Assign mentSw^In  an  action 
to  set  aside  a  general  assignment,  each 
plaintiff  being  a  separate  judgment 
creditor  of  the  assignor,  where  no  issue 
is  raised  as  to  the  judgments,  and  the 
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only  facts  controverted  are  those  tend- 
ing to  impeach  the  bona  fides  or  validity 
of  the  assignment,  and  its  preferences, 
and  the  only  issue  is  whether  the  as- 
signment was  fraudulent,  there  is  no 
separable  controversy  for  removal  on 
the  ground  of  citizenship.  Reineman  ▼. 
BaU  (C.  C.  1888)  33  Fed.  692. 

An  action  to  recover  the  price  of 
property  sold,  brought  against  the  orig- 
inal purchasers  and  one  to  whom  they 
assigned  their  contract,  who  assumed 
payment  and  to  whom  the  property  was 
delivered,  presents  a  separable  contro- 
versy as  to  the  assignee.  Stimson  v. 
United  Wrapping  Mach  Co.  (C.  C.  1907) 
156  Fed.  298. 

147.  — —  Proceedings  relating  to  es- 
tates of  decedents.— An  action  to  estab- 
lish or  contest  a  will  is  not  separable. 
Fraser  v.  Jennison  (1882)  106  U.  S. 
191,  1  Sup.  Ct.  171.  27  L.  Ed.  131; 
Reed  v.  Reed  (C.  0.  1887)  31  Fed.  49; 
Anderson  v.  Appleton  (C.  G.  1887)  32 
Fed.  855. 

An  action  against  a  trustee  under  a 
will,  begun  in  a  state  court  by  a  widow 
and  minor  children  of  the  testator,  for 
the  preservation  and  due  administra- 
tion of  the  estate,  in  which  all  the 
plaintiffs,  except  one  of  the  guardians 
ad  litem,  are  residents  of  the  same 
state  as  the  defendant,  is  not  remova- 
ble to  a  United  States  court,  as  there  is 
no  separable  controversy  between  such 
guardian  and  the  trustee.  In  re  Mc- 
Clean*s  Estate  (C.  C.  1885)  26  Fed.  49. 

In  a  suit  by  an  administrator  with  the 
will  annexed,  against  beneficiaries,  one 
of  whom  is  a  nonresident,  claiming  dif- 
ferent constructions  of  the  will,  for  a 
construction  of  the  will  by  the  court, 
there  is  no  separable  controversy  be- 
tween such  beneficiaries,  or  such  non- 
resident, and  the  administrator.  Secur- 
ity Co.  V.  Pratt  (C.  O.  1894)  64  Fed. 
405. 

A  suit  by  a  bank,  for  the  purpose  of 
determining  to  whom  a  deposit  should 
be  paid,  against  the  administrator  of  the 
deceased  depositor,  a  citizen  of  the 
state,  who  claims  the  deposit  as  a  part 
of  the  estate  of  the  deceased,  and 
against  a  third  person,  a  citizen  of  an- 
other state,  who  claims  the  deposit,  is 
properly  removed  from  the  state  court 
to  the  federal  court,  for  the  suit  is 
wholly  between  citizens  of  different 
states,  and  can  be  fully  determined  as 
between  them.  First  Nat.  Bank  v. 
Bridgeport  Trust  Co.  (C.  C.  1902)  117 
Fed.  9C9. 

Where,  in  a  suit  against  several  de- 
fendants, the  citizenship  was  not  di- 
verse as  to  all,  and  the  bill  as  framed 
stated  a  cause  of  action  by  complainant 
for  reimbursement  for  disbursements 
made  by  him  against  all  defendants, 
which  included  practically  all  the  par- 
ties who  signed  an  agreement  for  the 
settlement  of  decedent's  estate,  and 
who  were  entitled  to  the  benefit  of  a 
trust  fund  in  the  hands  of  defendants' 
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trustees,  there  was  no  separable  con- 
troversy justifying  a  removal  of  the 
cause  to  the  federal  court  Coram  v. 
Davis  (C.  C.  1910)  182  Fed.  939. 

148.  —  Partition.— A  suit  for  sale 
of  franchise  for  distribution  of  proceeds 
among  owners  involves  no  separable 
controversy.  Bloede  v.  Van  Dyke  (D. 
O.  1915)  222  Fed.  347. 

149.  ..«  Condemnation  and  special 
assessment  proceedings^— The  effect  up- 
on the  general  proceedings  for  widening 
the  streets  of  a  city,  in  case  the  circuit 
court  should  decide  that  said  dty  could 
not  widen  streets  in  the  grounds  of  a 
railroad  corporation,  or  that  the  valua- 
tion of  property  of  the  corporation  was 
too  small,  or  assessments  for  benefits 
against  it  too  large,  furnishes  no  good 
reason  to  deny  the  corporation  its  right 
to  remove  such  causes.  Union  Pac.  R. 
Co.  V.  Myers  (1885)  115  U.  S.  1,  5  Sup. 
Ct  1113,  29  L.  Ed.  319,  reversing  judg- 
ment iMyers  v.  Union  Pac  Ry.  Co.  (C. 
0.  1882)  16  Fed.  292. 

A  proceeding  under  2  Burns'  Rev.  St 
Ind.  §§  5622-5664,  for  the  establishment 
of  a  drain,  does  not  present  a  separa- 
ble controversy  which  will  authorize  a 
removal  by  some  of  the  remonstrants 
who  are  citizens  of  other  states.  In  re 
Jamecke  Ditch  (C.  C.  1895)  69  Fed. 
161. 

Where  it  appears  from  the  record  in 
a  proceeding  in  a  state  court  to  con- 
demn land  that  the  equitable  title  to 
the  land  is  in  a  defendant  who  is  a  citi- 
zen of  the  state,  while  the  legal  title 
is  in  another  defendant  who  is  a  citizen 
of  another  state,  there  is  no  separable 
controversy  between  the  plaintiff  and 
the  nonresident  defendant,  which  enti- 
tles the  latter  to  remove  the  cause. 
Helena  Power  Transmission  Co.  y. 
Spratt  (C.  C.  1906)  146  Fed.  310. 

Since  a  proceeding  to  condemn  land  by 
Kansas  City  under  its  dty  charter  as 
construed  by  the  Supreme  Court  of  the 
state  presents  a  case  of  an  indivisible 
unit,  to  be  tried  to  one  and  the  same 
jury,  unless  a  jury  trial  is  waived,  and 
the  whole  finding  as  against  all  the  de- 
fendants must  be  embraced  in  one  judg- 
ment, so  that  if  reversed  on  appeal  the 
entire  case  must  be  tried  de  novo,  such 
a  proceeding  as  against  both  residents 
and  nonresidents  did  not  present  a  sep- 
arable controversy  as  between  the  dty 
and  the  nonresidents  whose  property 
was  sought  to  be  condemned,  and  was 
therefore  not  removable  to  the  federal 
courts.  Kansas  City  y.  Hennegan  (C. 
C.  1907)  152  Fed.  249. 

In  a  proceeding  in  a  state  court  by  a 
railroad  company  to  condemn  right  of 
way,  in  which  the  owners  of  different 
parcels  of  land  are  joined  as  permitted 
by  a  state  Code  which  provides  that 
such  owners  may  be  joined  or  proceed- 
ed against  separately,  there  is  a  sepa- 
rable controversy  between  the  petitioner 
and  the  owner  or  owners  of  each  tract 
Deepwater  Ry.  Co,  y.  Western  Poca- 
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hontaR  Coal  &  Lumber  Co.  (C.  C.  1907) 
152  Fed.  824. 

Under  Rey.  St.  Mo.  1909,  §  6583  et 
seq.,  providing  for  the  establiBhment  of 
drainage  districts  and  the  assessment  of 
benefits,  assessments  are  separable  con- 
troversies. Drainage  Dist.  No.  19»  Cald- 
well County,  Mo.,  v.  Chicago,  M.  &  St 
P.  Ry.  Co.  (D.  O.  1912)  198  Fed.  253. 

150.  —  Partnership  transaotlonsw— 
An  action  on  a  partnership  obligation  is 
not  separable,  so  as  to  entitle  one  part- 
ner to  remove  it  because  of  his  citizen- 
ship in  another  state.  Stone  v.  State 
(188C)  117  TJ.  S.  430,  6  Sup.  Ct  799,  29 
L.  Ed.  962;  Woodrum  v.  Clay  (O.  C. 
1888)  33  Fed.  897. 

In  a  suit  to  close  up  a  partnership, 
where  all  the  defendants,  except  two 
who  did  not  answer,  deny  the  existence 
of  the  partnership,  there  is  no  separa- 
ble controversy  such  as  would  entitle 
the  parties  to  a  removal  under  the  sec- 
ond clause.  Shainwald  v.  Lewis  (1883) 
2  Sup.  Ct  385. 108  U.  S.  158,  27  L.  Ed. 
691. 

A  bill  by  one  partner  against  others, 
praying  an  account  of  the  proceeds  of 
partnership  property  sold  by  some  of 
the  partners  to  a  corporation  also  a 
defendant,  on  which  sale  it  avers  that 
part  of  the  purchase  money  is  still  due, 
and  prays  that  defendant  partners  be 
enjoined  from  selling,  and  defendant 
corporation  from  permitting  the  trans- 
fer on  its  books  of  certain  stocks  of  the 
corporation  belonging  to  the  firm,  and 
the  appointment  of  a  receiver,  does  not 
present  a  separable  controversy  be- 
tween the  corporation  and  any  of  the 
parties.  Tearian  v.  Horner  (C.  C.  1888) 
36  Fed.  130. 

A  suit  by  a  firm  in  one  state  against 
the  members  of  another  firm  in  solido, 
in  another,  presents  a  single  contro- 
versy, removable  to  the  federal  court 
only  when  all  the  members  on  the  same 
side  concur  in  the  application.  Fusz  v. 
Trager  (1886)  38  La.  Ann.  173. 

151.  -*-  Taxpayers'  aotions^n  an 
action  by  resident  taxpayers  against 
county  officials  and  bondholders,  one  of 
whom  is  a  nonresident,  to  restrain  the 
collection  of  a  tax  levied  for  the  pay- 
ment of  alleged  illegal  bonds,  and  to 
cancel  the  bonds,  there  is  no  separable 
controversy  with  relation  to  the  county 
officials  and  bondholders.  Anderson  v. 
Bowers  (C.  C.  1889)  40  Fed.  708;  An- 
derson y.  Orient  Fire  Ins.  Co.  (1893) 
88  Iowa,  579,  55  N.  W.  348,  foUowing 
Same  v.  Bowers  (C.  C.  1889)  40  Fed. 
708. 

A  suit  by  taxpayers  of  a  county 
against  the  county  court  and  a  citizen 
of  another  state,  to  restrain  the  court 
from  erecting  a  new  court  house,  and 
the  other  defendant  from  executing  a 
contract  to  build  it,  entered  into  with 
the  county  court,  is  not  removable  by 
the  nonresident  defendant  on  the  ground 
that  there  is  a  separable  controversy, 
aa  any  injunction  against  either  defend- 


ant necessarily  operates  upon  both. 
Davis  V.  County  Court  of  Randolph 
County  (C.  C.  1898)  88  Fed.  705. 

152.  Determination  of  controversy 
without  aii  parties.^To  justify  the  re- 
moval of  a  suit  on  the  ground  of  a  sep- 
arate controversy  between  citizens  of 
different  states,  there  must  be  a  con- 
troversy which  is  wholly  between  plain- 
tiff and  the  defendant  seeking  to  re- 
move, and  which  is  capable  of  being 
finally  determined  between  them,  with- 
out the  presence  of  others  originally 
made  parties  to  the  suit.  Winchester 
V.  Loud  (1883)  2  Sup.  Ct  311,  108  U. 
S.  130.  27  li.  Ed.  677;  Torrence  v. 
Shedd  (1892)  144  U.  S.  527,  12  Sup.  Ct 
726,  36  L.  Ed.  528;  Bixby  v.  Couse  (C. 
C.  1870)  Fed.  Cas.  No.  1,451;  Tyler  v. 
Hagerty  (C.  C.  1878)  Fed.  Cas.  No.  14,- 
308;  In  re  SiMes  River  (D.  C.  1912) 
199  Fed.  495;  Richardson  v.  Southern 
Idaho  Water  Power  Co.  (D.  C.  1913) 
209  Fed.  &49;  Darst  v.  Bates  (1869) 
51  HI.  439;  Burch  v.  Davenport  &  St 
P.  R.  Co.  (1877)  46  Iowa,  449,  26  Am. 
Rep.  150;  Succession  of  Townsend  v. 
Sykes  (1886)  38  La.  Ann.  410;  National 
Docks  &  New  Jersey  Junction  Connect- 
ing Ry.  Co.  V.  Pennsylvania  R.  Co. 
(1893)  52  N.  J.  Eq.  (7  Dick.)  58,  28  Atl. 
71;  Hodgkins  v.  Hayes  (N.  Y.  1809)  9 
Abb.  Prac.  (N.  S.)  87;  Mecke  v.  Valley- 
town  Mineral  Co.  (1898)  29  S.  E.  781, 
122  N.  C.  790. 

A  removal  of  a  cause  from  the  state 
to  the  federal  court  will  only  be  al- 
lowed when  the  controversy  is  so  com- 
pletely a  controversy  between  residents 
or  citizens  of  different  states,  that  its 
termination  will  settle  the  whole  suit 
Carraher  v.  Brennan  (C.  C.  1877)  Fed. 
Cas.  No.  2,441,  affirmed  Gage  v.  Carra- 
her (1880)  25  L.  Ed.  989. 

A  nonresident  joined  as  defendant 
with  a  citizen  is  entitled  to  have  the 
cause  removed  to  the  federal  court  in 
case  his  codefendant  is  not  a  necessary 
party  in  the  federal  court  Stewart  v. 
Mordecai  (1869)  40  6a.  1,  2  Am.  Rep. 
55. 

A  severance  and  removal  is  not  au- 
thorized unless  the  suit  is  such  that  the 
controversy  may  be  finally  determined 
in  the  federal  court  as  to  the  defendant 
electing  to  go  there,  and  that  too  in  the 
absence  of  his  codefendant.  Crane  v. 
Seitz  (1874)  30  Mich.  453;  Crane  v. 
Gerloff  (1875)  31  Mich.  454. 

In  the  case  of  the  removal  of  a  cause 
from  a  state  to  a  federal  court,  the 
jurisdiction  of  the  latter  court  cannot 
be  defeated  because  plaintiff  cannot  ob- 
tain full  relief  by  the  suit  brought  as  to 
all  parties  against  whom  relief  may  be 
needed,  but  only  when  it  cannot  be  had 
against  a  nonresident  defendant  without 
the  presence  of  some  resident  defend- 
ant, whose  presence  is  indispensable. 
Chester  v.  Wellford  (C.  C.  1879)  Fed. 
Cas.  No.  2,662. 

Several  marine  insurance  companies, 
which  had  paid  insurance  money  to  the 
owners  of  cotton  destroyed  while  in  the 
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possession  of  a  carrier  for  transporta- 
tion, filed  a  bill  against  the  carrier  to 
enforce,  by  way  of  subrogation,  the 
owners'  rights  against  it;  and,  as  insur- 
ance had  been  obtained  from  a  number 
of  fire  insurance  companies,  expressly 
for  the  benefit  of  the  carrier,  by  a  com- 
press company  acting  under  contract 
with  it,  the  compress  company  and  fire 
companies  were  made  defendants,  in  or- 
der to  reach  the  insurance  money  due 
the  carrier.  Held,  that  the  primary 
controversy  was  between  the  complain- 
ants and  the  carrier,  but  the  compress 
company  was  an  indispensable  party, 
and  therefore  no  right  of  removal  could 
exist  on  the  ground  of  a  separable  con- 
troversy between  the  fire  insurance 
companies  and  the  compress  company. 
Merchants'  Cotton  Press  &  Storage  Go. 
y.  Insurance  Co.  of  North  America 
(1894)  151  U.  S.  368, 14  Sup.  Ct  367,  38 
L.  Ed.  195,  affirming  Insurance  Co.  of 
North  America  v.  Delaware  Mut  Safe- 
ty Ins.  Co.  (1892)  91  Tenn.  (7  Pickle) 
537,  19  S.  W.  755.  CONTRA,  Insur- 
ance Co.  of  North  America  v.  Delaware 
Mut.  Ins.  Co.  (C.  C.  1892)  50  Fed.  243. 

An  action  by  a  divorced  woman  against 
the  heirs  of  her  former  husband, 
to  subject  lands  of  which  he  died  seised 
to  the  payment  of  her  alimony,  does  not 
present  a  separable  controversy  as  to 
any  of  the  defendants.  Chapman  v. 
Chapman  (C.  C.  1886)  28  Fed.  1. 

Action  was  brought  by  a  nonresident 
assignee  of  an  insolvent  debtor  to  com- 
pel the  assignment,  by  a  corporation, 
of  stock  belonging  to  the  debtor.  Pur- 
chasers at  a  sale  on  execution  levied  on 
the  stock  after  the  debtor's  assignment, 
intervened,  were  made  parties  defend- 
ant, and  asked  for  a  removal  as  to  them. 
Held  that,  the  cause  of  interveners  was 
inseparable  from  that  of  the  corpora- 
tion. Weller  v.  J.  B.  Pace  Tobacco  Co. 
(C.  C.  1887)  32  Fed.  860. 

A  citizen  of  Massachusetts  sued  in  a 
state  court  of  New  York  three  corpora- 
tions, citizens  of  New  York,  Connecti- 
cut, and  Massachusetts,  respectively, 
for  the  restoration  of  stock,  and  other 
property  conveyed  by  plaintiff's  intes- 
tate to  the  Connecticut  company,  un- 
der a  mutual  mistake  of  fact,  and,  as  al- 
leged, now  in  possession  of  the  Massa- 
chusetts company,  which  received  it 
with  full  knowledge  of  plaintiff's  equi- 
ties. Held,  that  both  the  Massachusetts 
and  Connecticut  companies  are  neces- 
sary parties,  and  there  is  no  separate 
controversy  with  the  latter.  Yinal  ▼. 
Continental  Const.  &  Imp.  Co.  (C.  C. 
1888)  35  Fed.  673. 

In  a  suit  to  cancel  county  bonds  which 
were  not  all  owned  by  the  nonresident 
defendant,  but  by  several,  one  or  more 
of  whom  were  residents,  where  the  rec- 
ord did  not  show  that  the  bonds  owned 
by  the  nonresident  belonged  to  a  differ- 
ent issue  or  series  from  those  owned  by 
resident  bondholders,  there  was  not  a 
separable  controversy.  Anderson  y. 
Bowers  (C.  C.  1889)  40  Fed.  708. 
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A  proceeding  before  the  state  board 
of  control  under  Oregon  Laws  1909,  p. 
319,  to  determine  water  rights  in  a  cer- 
tain river  does  not  involve  a  separable 
controversy  between  petitioners  and  a 
noncitizen  claimant.  In  re  Silvies  River 
(D.  C.  1912)  199  Fed.  495. 

153. Suits  Involving  title  or  right 

to  iandsw— A  suit  to  quiet  title  to  real 
property  against  several  defendants, 
who,  as  alleged  in  the  bill,  claim  to  be 
the  owners  of  the  same  as  tenants  in 
common,  "is  one  in  which  there  can  be 
a  final  determination  of  the  controver- 
sy" as  to  each  defendant,  without  the 
presence  of  the  other.  Field  v.  Lowns- 
dale  (C.  C.  1867)  Fed.  Cas.  No.  4,769. 

It  would  be  impracticable  in  case  of 
an  ejectment  against  the  actual  occu- 
pant and  another  merely  incidental  par- 
ty who  has  been  joined  as  a  defendant 
under  our  statute,  by  reason  of  his  priv- 
ity in  estate  with  such  occupant,  to 
work  out  any  final  and  effectual  deter- 
mination .of  the  controversy  as  to  such 
incidental  party  by  pursuing  him  sepa- 
rately in  a  distinct  jurisdiction.  Crane 
v.  Seitz  (1874)  30  Mich.  453;  Crane  v. 
Gerloff  (1875)  31  Mich.  454. 

154.  —I.  Suits  involving  lights  and 
liabilities  under  mortgages  and  trust 
deed8.F— A  trustee  under  a  trust  deed  to 
secure  a  debt  is  a  necessary  party  in 
any  foreclosure  proceedings,  though  by 
the  statute  of  the  state  he  may  have 
been  required  to  give  bond,  before  en- 
tering on  the  discharge  of  his  duties, 
for  the  faithful  discharge  thereof. 
Gardner  v.  Brown  (1874)  88  U.  S.  (21 
Wall.)  36,  22  L.  Ed.  527. 

Complainant's  bill,  alleging  that  three 
of  the  five  defendants  hold  property  \xx 
trust  to  secure  a  debt  due  from  him- 
self and  one  of  the  two  remaining  de- 
fendants to  the  other  one,  and  asking 
for  an  accounting,  the  removal  of  two 
trustees,  and  the  appointment  of  oth- 
ers, and  that,  after  paying  the  debt,  the 
trust  property  be  conveyed  in  accord- 
ance with  the  terms  of  the  trust,  pre- 
sents* but  a  single  controversy.  Win- 
chester v.  Loud  (1883)  108  U.  S.  130,  2 
Sup.  Ct  311,  27  li.  Ed.  677. 

After  the  execution  of  a  mortgage  to 
secure  a  joint  debt  of  the  mortgagors, 
W.,  one  of  the  mortgagors,  sold  his  in- 
terest in  the  mortgaged  property,  and 
the  purchaser  assumed  the  mortgage 
debt  In  an  action  to  foreclose  the 
mortgage  and  for  a  personal  decree  for 
any  deficiency  that  might  result,  some 
of  the  defendants  denied  that  the 
amount  due  waer  as  great  as  alleged. 
W.  admitted  the  execution  of  the  mort- 
gage and  the  debt  which  it  was  given 
to  secure,  and  prayed  that  his  grantee 
might  be  decreed  to  be  first  personally 
liable.  Held,  that  the  only  controversy 
was  as  to  the  amount  due,  to  which  W. 
was  a  necessary  party,  and,  where  W. 
was  a  citizen  of  the  same  state  as 
plaintiffs,  the  cause  in  not  removable. 
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Ayrea  ▼.  Wiswall  (1884)  112  U.  S.  187, 
5  Sup.  Ct.  90,  28  L.  Ed.  693. 

Where  the  sheriff  has  made  distribu- 
tion of  the  proceeds  of  sale  under 
mortgage  foreclosure,  the  controversy 
in  an  action  by  the  owner  of  the  equity 
of  redemption  against  the  sheriff  and 
the  purchaser  to  set  aside  the  sale  for 
fraud  and  collu&ion,  is  not  separable, 
so  as  to  entitle  the  purchaser,  as  a 
citizen  of  a  different  state,  to  a  remov- 
al of  the  cause  to  the  federal  court 
Barth  v.  Coler  (1894)  60  Fed.  466,  9 
C.  0.  A.  81,  19  U.  S.  App.  646. 

In  a  suit  brought  in  a  state  court  by 
the  plaintiff  corporation  to  set  aside  a 
deed  of  trust,  made  by  its  officers  and 
another  corporation  of  the  same  state, 
a  removal  of  the  cause  to  the  United 
States*  court  was  sought  by  the  sur- 
viving trustee  in  the  deed  of  trust  and 
one  of  the  bondholders  under  it  Held 
Uiat,  the  latter  corporation  being  a 
necessary  party,  and  no  final  or  ef- 
fectual determination  of  the  case  made 
by  the  bill  being  possible  without  its 
presence,  the  petitioners  could  not  have 
the  cause  removed.  Gape  Girardeau  & 
St  K  R.  R.  V.  Winston  (O.  O.  1877) 
Fed.  Gas.  No.  2,390. 

Where  ^  a  citizen  of  Galifornia  files  a 
bill  to  foreclose  a  mortgage  againbt  a 
citizen  of  Galifornia  and  a  subsequent 
incumbrancer,  a  citizen  of  New  York, 
there  can  be  no  final  determination  of 
the  controversy  between  the  complain- 
ant and  the  nonresident  without  the 
presence  of  the  resident  defendant. 
Donohoe  v.  Mariposa  Lend  &  Mining 
Co.  (O.  G.  1878)  Fed.  Gas.  No.  3,989. 

A  railroad  company  which  had  given 
a  mortgage  to  two  trustees,  one  of 
which  was  a  corporation  of  another 
state,  brought  suit  to  have  such  trus- 
tee removed,  and  also  to  restrain  it 
from  foreclosing  the  mortgage  against 
the  wishes  of  the  other  trustee  and  of 
a  majority  of  the  bondholders.  Held, 
that  the  controversy  between  the  rail- 
road company  and  the  former  trustee 
was  a  separable  one,  to  which  the  oth- 
er trustee  and  the  bondholders  were 
not  neceb'sary  parties.  Lake  St.  El.  R. 
Co.  V.  Farmers'  Loan  &  Trust  Go.  (0. 
G.  1896)  72  Fed.  804. 

A  citizen  of  New  Jersey,  brought  a 
suit  in  a  state  court  to  have  a  domes- 
tic railway  company  declared  insolvent. 
About  the  same  time  a  citizen  of  New 
York,  and  trustee  under  a  mortgage  of 
the  railroad,  took  possession  of  the 
road.  He  was  made  a  party  to  the 
suit  Held,  that  there  was  no  separa- 
ble controversy.  Watson  v.  Asbury 
Park  &  B.  St  R.  Go.  (G.  C.  1896)  73 
Fed.  1. 

When  complete '  relief  cannot  be 
granted  without  the  presence  of  all  the 
defendants  to  an  action  by  a  mortgagor 
against  his  junior  and  senior  mortga- 
gees for  an  adjustment  of  their  rights, 
there  is  not  a  separable  controversy, 
though  s-eparate  suits  for  the  desired 
relief  might  be  brought  against  the  dif- 


ferent mortgagees.    Springer  y.  Sheets 
(1894)  115  N.  C,  370,  20  S.  E.  469. 
155.  ...»  Suits   involving    estates   of 

decedents.— Although,  in  New  York,  the 
heirs  of  a  deceased  debtor  are  respec- 
tively liable  to  the  extent  of  the  estate 
descended  to  them,  all  such  heirs  are 
necessary  parties  to  a  suit  by  a  cred- 
itor to  compel  payment  of  his  debt;  and 
a  bill  filed  for  that  purpose  by  a  cred- 
itor residing  in  New  York  against  heirs, 
some  of  whom  reside  in  that  and  oth- 
ers in  another  state,  does  not  present 
a  separable  controversy  which  can  be 
determined,  as  between  the  removing 
defendants  and  the  complainant,  with- 
out the  presence  of  the  resident  defend- 
ants. Lyddy  v.  Gano  (G.  G.  1886)  26 
Fed.  177. 

A  bill  was  filed  in  a  state  court  by 
the  administrator  of  one  partner 
against  the  administrator  de  bonis  non 
of  another  partner,  to  obtain  a  settle- 
ment of  the  partnership  accounts,  and 
of  certain  land  transactions  between 
the  partners',  and  also  to  compel  an  ad- 
justment of  the  accounts  of  the  com- 
plainant's intestate  as  executor  of  bis 
partner's  will.  Both  these  parties  were 
residents  of  the  same  state.  The  sole 
legatee  under  the  will  of  the  deceased 
partner,  who  was  also  a  resident,  and 
the  heirs  at  law  of  such  partner,  who 
were  all  nonresidents,  were  also  made 
defendants.  The  nonresident  heirs  at 
law  removed  the  case  to  the  federal 
court,  upon  the  ground  that  it  involved 
one  controversy  between  them  and  the 
resident  legatee,  and  another  between 
them  and  the  resident  complainant 
Held,  that  the  complainant  was  a  nec- 
essary party  to  the  controversy  be- 
tween the  nonresident  heirs  and  the 
resident  legatee,  and  that  the  other 
resident  defendants  were  also  neces- 
sary parties  to  the  controversy  between 
the  nonresident  heirs  and  the  com- 
plainant, and  that  the  cause  should  be 
remanded.  Perrin  v.  Lepper  (G.  G. 
1886)  26  Fed.  545. 

G.,  as  administrator  of  J.,  deceased, 
brought  suit  in  an  Indiana  court  against 
W.,  a  citizen  of  New  York,  and  G.,  a  ^ 
citizen  of  Indiana,  for  an  accounting  of 
a  partnership  composed  of  J.  and  W., 
whose  assets  included  land.  It  was 
averred  that  such  land  was  conveyed  to 
G.,  who  held  it  for  the  firm  for  a  time, 
and  then  conveyed  it  to  her  mother, 
who  held  it  for  the  firm  until  she  died, 
intestate,  leaving  G.,  J.,  and  W.  as 
heirs,  and  that  after  her  death,  G.  and 
J.  conveyed  their  interests  to  W.  for 
the  firm,  but  that  both  G.  and  W.,  re- 
spectively, claimed  the  land  as  their  in- 
dividual property,  G.  claiming  that  the 
deeds  made  by  her  were  procured  by 
the  fraud  of  W.  Held,  that  G.  was  a 
necessary  party  to  the  suit,  and  there 
was  no  separable  controversy  between 
the  plaintiff  and  W.  which  could  be  re- 
moved to  the  federal  court  Golden  v. 
Bruning  (G.  G.  1896)  72  Fed.  2. 

This  section  does  not  authorize  re- 
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moval  of  a  bill  by  an  administrator 
against  numerous'  legatees  and  cred- 
itors for  direction  in  the  administration 
of  an  estate,  where  the  rights  of  the 
moving  codefendant  cannot  be  finally 
determined  unless  all  the  other  parties 
claiming  prior  liens  upon  the  funds  of 
the  estate  are  before  the  court  Peters 
V.  Peters  (1870)  41  Ga.  242. 

A  citizen  of  New  York,  with  a  dtizen 
of  Georgia  filed  a  bill  in  equity  in  the 
courts  of  Georgia,  against  a  citizen  of 
that  state,  charging  defendant  with 
maladministration  as  administrator  of 
an  estate.  Held,  that  there  could  be 
no  removal  of  the  cause  on  the  petition 
of  the  nonresident  plaintifit.  Bliss  y. 
Rawson  (1871)  43  Ga.  181,  9  Am.  Rep. 
164. 

156.  — ~  Suits  Involving  rights  and 
liabilities  of  corporations,  their  officers 
and  stockholders^^A  bill  by  a  stock- 
holder in  a  domestic  corporation  against 
the  corporation,  its  officers  and  agents, 
some  of  whom  were  nonresidents,  and 
another  corporation,  to  recover  from 
the  individual  defendants  dividends  re- 
ceived from  the  latter  corporation,  pre- 
sents no  controversy  with  the  nonresi- 
dents of  which  there  could  be  a  final 
determination  without  the  presence  of 
the  others.  Burke  v.  Flood  (O.  O. 
1880)  1  Fed.  541,  6  Sawy.  220. 

A  stockholder's  complaint  for  an  ac- 
counting by  the  trustees  of  the  profits 
of  sales  by  them  of  stock  issrued  as  paid 
up  for  property  of  le&"s  value,  and  then 
assigned  to  the  trustees  and  sold  by 
them,  charged  no  joint  account  or  com- 
munity of  interest  in  the  sales  or  prof- 
its on  stock  sold,  and  that  in  respect 
thereto  the  controversy  was  severable, 
as  a  trustee,  if  accountable,  could  not 
be  held  for  the  profits  of  the  others, 
and  the  profits  of  each  could  be  deter- 
mined without  the  presence  of  the  oth- 
ers; and  that  the  cause  was  therefore 
removable.  Langdon  v.  Fogg  (O.  O. 
1883)  18  Fed.  5. 

To  an  action  claiming  the  rightful 
ownership  of  certain  shares  of  stock  in 
a  resident  corporation,  which  are  in  the 
name  of  nonresident  stockholders,  the 
corporation  is  an  essential  party,  and 
there  is  no  separable  controversy.  Rog- 
ers V.  Van  Nortwick  (C.  O.  1891)  45 
Fed.  513. 

Some  of  the  stockholders  and  cred- 
itors of  a  New  Jersey  corporation,  part 
of  whom  were  citizens  of  Virginia,  sued 
in  a  Virginia  state  court  the  corpora- 
tion, and  its  promoters,  who  owned  the 
majority  of  its  stock,  alleging  that  the 
latter  had  defrauded  the  corporation 
in  the  payment  of  their  subscriptions, 
and  had  wasted  the  funds  of  the  New 
Jersey  corporation  in  acquiring  the 
stock  of  various  Virginia  corporations, 
contrary  to  complainants*  rights.  The 
Virginia  corporations  were  also  joined 
as  defendants  on  the  theory  that  oom- 
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plainants  had  the  right  to  have  the  en- 
tire assets  of  the  New  Jersey  corpora- 
tion brought  into  court,  and  that  the 
various  Virginia  corporations,  which 
had  secured  its  funds,  should  also  be 
wound  up.  Held,  that  incidental  aver- 
ments of  indebtedness  of  the  New  Jer- 
sey corporation  to  the  creditors  who 
had  joined  as  complainants  in  the  bill 
did  not  constitute  a  separate  contro- 
versy between  them  and  the  New  Jer- 
sey corporation,  so  as  to  entitle  the 
latter  to  remove  the  cause  into  a  fed- 
eral court  on  the  ground  that  sach 
complainants  were  citizens  of  a  state 
different  from  that  of  the  corporation. 
Wilder  v.  Virginia,  T.  &  C.  Steel  & 
Iron  Co.  (C.  C.  1891)  46  Fed.  676. 

In  a  suit  by  stockholders  in  a  domes- 
tic corporation  to  have  a  foreign  cor- 
poration account  for  property  of  the 
domestic  corporation  and  to  have  the 
stock  and  bonds  held  by  the  foreign  cor- 
poration surrendered  the  domestic  cor- 
poration was  a  necessary  party  defend- 
ant Douglas  y.  Richmond  &  D.  R. 
Co.  (1890)  106  N.  C.  65, 10  S.  E.  1048. 

157. Creditors'   bills^In   a    snit 

in  the  nature  of  a  creditors'  bill  brought 
in  a  state  court  by  citizens  of  the  state 
against  a  railroad  company,  also  a  citi- 
zen of  the  state,  in  which  the  trustee, 
under  a  mortgage  on  the  railroad,  who 
was  a  citizen  of  another  state,  inter- 
vened, there  was^  no  separable  contro- 
versy. In  re  San  Antonio  &  A.  P.  IL 
Co.  (C.  C.  1890)  44  Fed.  145. 

158.  Determination  or  dismissal  as 
to  some  defendants.^Nor  does  an  in- 
voluntary nonsuit  as  to  the  resident  de- 
fendant. Southern  Ry.  Co.  v.  Uoyd 
(1916)  36  S.  Ct.  210;  American  Car  & 
Foundry  Co.  v.  Kettelhake  (1915)  35 
S.  Ct.  355,  236  U.  S.  311,  59  L.  Ed. 
594  (affirming  judgment  Kettelhake  ▼. 
American  Car  &  Foundry  Co.  [1913] 
153  S.  W.  552,  171  Mo.  App.  528); 
Moeller-  v.  Southern  Pac.  Co.  (D, 
C.  1913)  211  Fed.  239;  Southern  Ry. 
Co.  V.  Nichols  (Ga.  1910)  68  S.  E.  7S9: 
Illinois  Cent.  R.  Co.  v.  Harris  (1905) 
38  So.  225,  85  Miss.  15. 

The  dismissal  against  the  contention 
of  plaintiff  after  the  expiration  of  the 
time  prescribed  by  statute  for  the  re- 
moval of  causes  of  an  action  which 
was  brought  against  a  resident  and  a 
nonresident,  so  far  as  it  affects  the 
former,  does  not  deprive  the  state 
court  of  jurisdiction  to  proceed  with 
the  cause  against  the  latter,  or  entitle 
him  to  remove  the  cause  to  the  federal 
court.  Lathrop,  Shea  &  Henwood  Co. 
v.  Interior  Construction  &  Improve- 
ment Co.  (1909)  80  Sup.  Ct  76,  215 
U.  S.  246,  54  L.  Ed.  177  (reversing 
judgment  [O.  0.  1907]  150  Fed.  666); 
Howe  V.  Northern  Pac.  Ry.  Co.  (1902) 
70  Pac.  1100,  30  Wash.  569,  60  L.  B. 
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Where  the  resident  disclaims  interest 
in  the  land  in  controversy,  thereby  re- 
tiring from  the  suit,  the  nonresident 
may  procure  the  remoyal  of  the  cause 
to  the  federal  court  Day  v.  Oatis 
(1904)  37  So.  559,  85  Miss.  128;  Reed 
V.  Hardeman  County  (1890)  77  Tex. 
165,  13  S.  W.  1024.  But  see  Latham 
V.  Barney  (C.  C.  1877)  Fed.  Cas.  No. 
8.102,  reversed  Barney  v.  Latham 
(1880)  103  U.  S.  205,  26  L.  Ed.  514, 
and  New  Jersey  Zinc  Co.  v.  Trotter  (C. 
C.  1877)  Fed.  Cas.  No.  10,167,  holding 
that  the  disclaimer  does  not  make  the 
controversy  with  the  nonresident  sep- 
arable, since  that  question  must  be  de- 
termined upon  the  case  made  in  the 
complaint,  and  not  by  the  answers. 

A  nonresident  defendant  sued  with 
others  is  entitled  to  a  removal  after  all 
parts  of  the  case  had  been  disposed  ex- 
cept that  which  related  to  him  alone. 
Yulee  V.  Vose  (1878)  99  U.  S.  539,  544, 
25  L.  Ed.  355,  reversing  Vose  v.  Yulee 
(1876)  64  N.  Y.  449,  which  affirmed 
(1875)  4  Hun,  628. 

A  recovery  against  one  only  of  sev- 
eral defendants  charged  with  joint  and 
concurring  negligence  does  not  deprive 
such  defendant  of  any  federal  right,  be- 
cause, if  it  had  been  sued  alone,  the  di- 
versity of  citizenship  existing  between 
it  and  the  plaintiff  would  have  author- 
ized the  removal  of  the  cause  from  the 
state  court  to  a  federal  circuit  court 
Southern  Ry.  Co.  v.  Carson  (1904)  24 
S.  Ct.  609,  194  U.  S.  136,  48  L.  Ed. 
907,  affirming  judgment  Carson  v. 
Southern  Ry.  Co.  (1903)  46  S.  E.  525, 
68  S.  C.  55. 

The  restoration  of  the  jurisdiction  of 
a  state  court  ^fter  one  of  the  original 
defendants  had  filed  its  petition  and 
bond  for  the  removal  of  a  separable 
controversy  to  a  federal  Circuit  Court 
-was  effected  by  action  and  conduct 
equivalent  to  a  formal  waiver  of  new 
process  and  new  pleadings  or  any  for- 
mal remainder  by  the  federal  court, 
where  the  plaintiff,  before  any  order 
was  made  in  the  state  court,  or  the 
record  filed  in  the  federal  court,  had 
an  order  entered  in  the  state  court, 
dismissing  his  action  against  the  re- 
moving defendant  and  certain  others 
having  a  like  ground  of  removal,  the  or- 
der reciting  that,  in  consideration  of 
such  dismissal,  the  petition  for  removal 
was  withdrawn,  and  thereafter  the  case 
was-  proceeded  with  against  the  remain- 
ing defendants  to  verdict  and  judg- 
ment without  any  objection  by  either 
the  plaintiff  or  the  remaining  defend- 
ants. Anderson  v.  United  Realty  Co. 
(1911)  32  S.  Ct.  50,  222  U.  S.  164,  56 
L.  Ed.  144,  affirming  judgment  (1908) 
86  N.  E.  644,  79  Ohio  St.  23,  51  L. 
R.  A.    (N.  S.)   477. 

To  constitute  nonseparable  contro- 
versy, recovery  need  not  be  had  against 
all  those  charged  with  joint  negligence. 
Beckwith  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (D.  C.  1915)  223  Fed.  858. 
Where   all   the   defendants   who  are 
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citizens  of  the  same  state  with  plain- 
tiff have  defaulted,  the  cause  as  against 
the  remaining  defendant,  as  to  whom 
there  in  a  diversity  of  citizenship,  is 
removable.  Akerly  v.  Vilas  (0.  C. 
1869)  Fed.  Cas.  No.  119. 

The  complaint,  in  an  action  in  a  state 
court,  stated  a  joint  cause  of  action 
against  two  defendants,  one  a  domes- 
tic, and  the  other  a  foreign,  corpora- 
tion. The  latter,  which  was  brought  in 
by  substituted  service,  made  default, 
and  a  judgment  was  entered  against  it 
thereon.  Qn  a  trial  of  the  case  against 
the  domestic  corporation,  a  judgment 
was  rendered  in  its  favor,  from  which 
plaintiff  appealed.  Held  that,  until 
final  disposition  of  the  appeal,  it  was 
not  established  that  a  separable  con- 
troversy existed  between  plaintiff  and 
the  foreign  corporation  which  entitled 
the  latter  to  remove  the  cause.  La- 
throp.  Shea  &  Henwood  Co.  v.  Interior 
Const.  &  Imp.  Co.  (C.  C.  1906)  143 
Fed.  687. 

Where  verdict  was  erroneously  di- 
rected for  the  resident  defendant,  the 
case  will  be  treated  thereafter  as 
though  the  ruling  were  not  made,  and 
the  nonresident  defendant  cannot  re- 
move to  the  federal  court  for  diversity 
of  citizenship.  Carter  Coal  Co.  v. 
Prichard's  Adm'r  (Ky.  1915)  179  S. 
W.  1038. 

Where  verdict  was  properly  directed 
for  the  resident  defendant,  he  is  still 
in  the  case  until  the  appeal  taken  is  de- 
cided, so  that  until  then  the  case  can- 
not be  removed  to  the  federal  court  for 
diversity  of  citizenship  between  the  re- 
maining defendant  and  the  plaintiff. 
Carter  Coal  Co.  v.  Prichard's  Adm'r 
(Ky.  1915)  179  S.  W.  1038. 

Where  an  action  was-  brought  against 
a  railroad  company,  whifh,  if  sued 
alone,  would  have  been  entitled  to  re- 
move the  cause,  and  a  resident  not  en- 
titled to  remove,  and  a  verdict  was  ren- 
dered in  favor  of  the  resident  and 
against  the  corporation,  on  which  a 
judgment  was  entered,  which  was  re- 
versed on  the  railroad  company's  ap- 
peal, that  plaintiff  did  not  appeal  from 
the  judgment  in  favor  of  the  resident 
defendant  did  not  entitle  the  railroad 
company,  after  reversal,  to  remove  the 
cause  on  the  theory  that  the  action 
then  involved  a  controversy  only  be- 
tween plaintiffs  and  itself.  Huber  v. 
Texas-  &  P.  Ry.  Co.  (Tex.  Civ.  App. 
1908)  113  S.  W.  984. 

159.  Removal  of  whole  sult^^Prior 
to  Act  March  3,  1875,  the  nonresident 
defendant  could  remove  the  cause,  not 
wholly,  but  as  to  himself,  where  there 
could  be  a  final  determination  of  the 
controversy  without  the  presence  of  a 
resident  codefendant.  Allen  v.  Ryer- 
son  (C.  C.  1873)  Fed.  Cas.  No.  235; 
Jones  V.  Foreman  (1881)  66  Ga.  371. 
But  the  provision  for  partial  removal 
was  repealed  by  that  act.  Le  Mars  v. 
It)wa   FaUs   &    S.   C.   R.    Co.    (O.    C. 
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1882)  48  Fed.  661;  Atiantic  &  V. 
Fertilizing  Co.  v.  Carter  (C.  C.  1882) 
88  Fed.  707.  And  now  the  whole  suit 
can  be  and  must  be  removed.  Barney 
V.  Latham  (1880)  103  U.  S.  205,  26  L. 
Ed.  514;  Hervey  v.  Ulinoie  Midland  Ry. 
Co.  (C.  C.  1876)  Fed.  Cas.  No.  6,434; 
Girardey  v.  Moore  (C.  C.  1877)  Fed. 
Cas.  No,  5,462;  Carraher  v.  Brennan, 
Id.  2,441;  Farmers'  Loan  &  Trust  Co. 
V.  Chicago,  P.  &  S.  W.  R.  Co.  (C.  C. 
1879)  Fed.  Cas.  No.  4,665;  Sheldon  ▼. 
Keokuk  Northern  line  Packet  Co.  (C. 
C.  1880)  1  Fed.  789;  Snow  v.  Texas 
Trunk  R.  R.  (C.  O.  1882)  16  Fed.  1, 
3;  Le  Mars  v.  Iowa  Falls  &  S.  C.  R. 
Co.  (C.  C.  1882)  48  Fed.  661,  662; 
Corbin  v.  Boies  (C.  C.  1883)  18  Fed. 
3;  Crane  v.  Seitz  (1874)  30  Mich.  453; 
Crane  v.  Gerloff  (1875)  31  Mich.  454; 
Swan  V.  Mansfield,*  C.  &  L.  M.  R.  Co. 
(1879)  7  Ohio  Dec.  669,  4  Wkly.  Law 
BuL  898;  Feibleman  v.  Edmunds  (1887) 
69  Tex.  334,  6  S.  W.  417. 

There  is  a  clear  distinction  between 
controversies  which  are  merely  "&iep- 
arable,"  within  the  meaning  of  the  re- 
moval statute,  and  those  which  are 
wholly  separate  and  distinct,  and  only 
joined  in  one  suit  by  express  statutory 
permission,  as  in  case  of  proceedings 
for  condemnation  of  a  railroad  right  of 
way  in  which  as  permitted  by  statute 
owners  of  different  tracts  of  land  are 
joined  in  the  same  proceeding,  and  in 
such  a  case  a  removal  of  the  cause  by 
the  owner  or  owners  of  one  tract  does 
not  carry  with  it  the  proceedings  as 
against  other  owners.  Deepwater  Ry. 
Co.  V.  Western  Pocahontas  Coal  & 
Lumber  Co.  (C.  C.  1907)  152  Fed.  824. 
But  see  Hoge  v.  Canton  Ins*.  Office  of 
Hong  Kong  (C.  C.  1900)  103  Fed.  513, 
holding  that,  where  a  complaint  states 
four  distinct  causes  of  action  agreeably 
to  the  rules  of  pleading  in  the  state, 
and  one  of  such  causes  of  action  is 
within  the  jurisdiction  of  the  circuit 
court  of  the  United  States,  the  cause  is 
removable  to  the  latter  court  in  its  en- 
tirety, although  the  record  fails  to 
show  that  the  remaining  causes  of  ac- 
tion would  have  been  within  its  juris- 
diction if  sued  upon  separately. 

Where  plaintiff  took  assignments  of 
ten  causes  of  action  against  defendant, 
an  alien  corporation,  and  some  of  plain- 
tiff V  assignors  were  aliens  and  some 
were  citizens,  a  single  suit  on  all  the 
claims  was  removable  as  a  whole.  Pat- 
terson V.  Bucknall  S.  S.  Lines  (D.  C. 
1913)  203  Fed.  1021. 

A.  and  B.  were  sued  in  the  state 
court  The  controversy  was  a  separa- 
ble one,  and  B.  removed  the  case  to  the 
federal  court,  so  far  as  he  was-  con- 
cerned. A.  went  to  trial,  judgment  was 
rendered  against  him,  and  his  motion 
for  a  new  trial  overruled.  Held,  that 
he  could  not  then  claim  that  the  whole 
case  was  removable  to  the  federal 
court,  and  that  the  state  court  had  no 
jurisdiction    over    his    branch    thereol 
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St.  Louis,  W.  &  W.  R.  Co.  v.  Ransom 
(1883)  29  Kan.  298. 

(B)  Joint  or  joint  and  teverat  causes 
of  action 

160.  General  rules^F— Whether  sepa- 
rable controversies  are  presented  does 
not  depend  on  whether  the  caase  of 
action  is  a  joint  one  against  the  de- 
fendants. Painter  v.  Chicago,  B.  &  Q. 
R.  Co.  (C.  C.  1909)  177  Fed.  517. 

Where  the  cause  of  action  is  joint  or 
several,  and  plaintiff  elects  to  treat  it 
as  joint,  no  one  of  defendants  can  treat 
the  suit  as  against  him  as  severable 
for  the  purpose  of  removal  Chicago, 
R.  I.  &  P.  R.  Co.  v.  Dowell  (1913)  33 
Sup.  Ct  684,  229  U.  S.  102,  57  L.  Ed. 
1090,  affirming  judgment  Dowell  v. 
Chicago,  R.  L  &  P.  Ry.  Co.  (1910) 
112  Pac.  136,  83  Kan.  562;  Brown  v. 
Coxe  Bros.  &  Co.  (C.  C.  1896)  75  Fed. 
689;  Kane  v.  City  of  Indianapolis, 
Ind.  (C.  C.  1897)  82  Fed.  770;  Moore 
V.  Los  Angeles  Iron  &  Steel  Co.  (C.  C. 
1898)  89  Fed.  73;  State  of  Missouri  ex 
rel.  Barker  v.  (Chicago  &  A.  R.  Co. 
(D.  C.)  216  Fed.  562;  German-Amer- 
ican Mercantile  Bank  v.  Gas  Service 
Corp.  of  America  (D.  C.  1915)  228 
Fed.  827;  Wabash  R.  Co.  v.  Keeler 
(1906)  127  111.  App.  265;  Same  v. 
Humphrey,  Id.  334;  Sears  v.  Atchison, 
T.  &  S.  F.  Ry.  Co.  (1912)  147  S.  W. 
860,  163  Mo.  App.  711;  Davis  v.  Rex- 
ford  (N.  C.  1907)  59  S.  E.  1002. 

Where  the  right  to  remove  a  cause 
from  a  state  court  depends  upon  wheth- 
er the  declaration  states  a  joint  cause 
of  action  against  the  defendants,  that 
question  should  be  determined  by  the 
law  of  the  state.  Morris  v.  Louisville 
&  N.  R.  Co.  (C.  C.  1910)  175  Fed.  491; 
McAllister  v.  Chesapeake  &  O.  Ry.  Co. 
(D.  C.  1912)  198  Fed.  660. 

If  a  complaint  states  a  joint  cause  of 
action  against  two  defendants,  the  mo- 
tive which  prompted  the  joinder  is  im- 
material on  the  question  whether  the 
cause  is  removable  by  one  of  the  de- 
fendants, in  the  absence  of  a  showing 
of  fraudulent  and  merely  colorable  join- 
der of  the  nonresident  defendant.  Bu- 
chanan V.  W.  M.  Ritter  Lumber  Co. 
(1913)  210  Fed.  144,  126  C.  C.  A.  668; 
Deere,  Wells  &  Co.  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.  (C.  C.  1898)  85  Fed. 
876;  Foster  v.  Coos  Bay  Gas  &  Elec- 
tric Co.  (C.  C.  1911)  185  Fed.  979; 
Jones  V.  Casey-Hedges  Co.  (D.  C. 
1913)  213  Fed.  43;  Whiteaker  v.  Chi- 
cago, R.  L  &  P.  R.  Co.  (1913)  160  S. 
W.  1009,  252  Mo.  438. 

Where  a  complaint  against  a  non- 
resident and  resident  defendants  stated 
a  cause  of  action  against  them  jointly, 
it  was  conclusive  against  the  nonresi- 
dent defendant's  right  to  remove  the 
cause  in  the  absence  of  a  petition  ror 
removal  containing  a  statement  of  facts 
from  which  the  court  could  find  that 
the  joinder  was  ^ot  only  in  bad  faith, 
but  without  right     Russell  t.   Cham- 
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pion  Fibre  Co.  (0.  0.  A.  1914)  214 
Fed.  963. 

When  the  separate  causes  of  action 
could  both  be  pursued  against  different 
defendants,  and  settled  independently 
of  each  other,  the  suit,  even  though  it 
contain  a  joint  cause  of  action  also,  in- 
volves separate  controversies,  and  falls 
within  the  term  of  the  act.  Boyd  v. 
GUI  (C.  C.  1883)  19  Fed.  145,  21 
Blatchf.  543. 

Where  two  persons,  one  a  resident  of 
the  state  and  one  a  resident  of  another 
state,  were  joint  receivers  of  a  corpo- 
ration, and  acted  jointly  in  receiving 
and  holding  what  they  have  received 
from  their  predecessor,  so  that  they 
were  both  indispensable  parties  to  an 
action  concerned  with  their  receiver- 
ship, or  with  their  conduct  as  receivers, 
there  was  no  separable  controversy  be- 
tween the  nonresident  receiver  and 
plaintiff  suing  for  relief  from  certain 
transactions  of  the  receivers'  predeces- 
sor relating  to  the  receivership,  which 
would  entitle  the  nonresident  receiver 
to  remove  the  cause  to  the  federal 
court  Wrightsville  Hardware  Co.  v. 
Hardware  &  Woodenware  Mfg.  Co.  (O. 
C.  1910)  180  Fed.  586. 

Part  of  stockholders  of  depositaiT 
bank  jointly  and  severally  liable  for  its 
deposit  of  county  funds,  in  suit  by 
county  treasurer  under  Acts  Ark.  1905| 
p.  301,  could  not  remove  the  cause  to 
the  federal  court,  as  the  controversy 
was  not  separable.  Steed  v.  Henry 
(Ark.  1915)  180  S.  W.  508. 

A  suit  having,  without  objection,  been 
removed  to  the  federal  court  by  one  of 
two  defendants  sued  upon  a  joint  and 
several  obligation,  plaintiff,  by  proceed- 
ing to  trial  without  protest,  and  taking 
judgment  against  the  defendant  on 
whose  petition  the  removal  was  made, 
consented  to  a  severance  of  the  joint 
action  into  two  several  actions,  as  be 
had  a  right  to  do.  Guarantee  Co.  of 
North  America  v.  Mechanics*  Sav.  Bank 
&  Trust  Co.  (1896)  80  Fed.  766,  26 
C.  C.  A.  146,  petition  for  rehearing 
overruled  (1S97)  82  Fed.  515,  27  C. 
C.  A.  373. 

161.  ContraotSd-'One  of  two  defend- 
ants sued  in  a  state  court  on  a  joint 
bond  cannot  remove  the  cause  into  a 
federal  court  on  the  ground  of  diversity 
of  citizenship  between  himself  and 
plaintiff,  without  showing  that  the  con- 
troversy is  separable.  Folsom  v.  Con- 
tinental Nat.  Bank  (C.  C.  18S2)  14 
Fed.  497,  4  Woods,  521.  Nor  can  a  de- 
fendant in  a  suit  on  a  joint  and  sev- 
eral bond.  Guarantee  Co.  of  North 
America  v.  Mechanics'  Sav.  Bank  & 
Trust  Co.  (1896)  80  Fed.  766,  26  C.  C. 
A.  146,  petition  for  rehearing  overruled 
(1897)  82  Fed.  545,  27  C.  C.  A.  373. 

Where  a  cause  of  action  is  founded 
on  an  alleged  breach  of  an  agreement, 
the  undertaking  expressed  in  which  is 
not  joint  on  the  part  of  the  two  de- 
fendants, but  several  and  d  stinct  by 
each,  and  in  which  there  is  nothing  im- 


plying that  they  are  to  be  sureties  for 
each  other  or  answerable  for  each  oth- 
er's default,  the  controversy  between 
the  plaintiff  and  each  defendant  cannot 
be  converted  into  a  controversy  between 
plaintiff  and  both  defendants  by  treat- 
ing it  as  joint  in  a  prayer  for  a  joint 
accounting.  Chicago  &  A.  R.  Co.  v. 
New  York,  L.  E.  &  W.  R  Co.  (C.  C. 
1885)  24  Fed.  516. 

The  contracts  and  liability  of  the 
maker  of  a  promissory  note  and  of  the 
several  indorsers  thereon  are  each  sep- 
arate and  distinct  from  the  others  and 
their  joinder  as  defendants  in  the  same 
action,  as  permitted  by  a  state  statute, 
does  not  render  the  cause  of  action 
joint,  or  joint  and  several;  but  such 
an  action  is  severable.  Manufacturers' 
Commercial  Co.  v.  Brown  Alaska  Co. 
(D.  C.  1906)  148  Fed.  308.  But  an  ac- 
tion under  a  state  statute  giving  plain- 
tiff the  right  to  sue  in  one  action  aU 
parties  severally  liable  on  the  same  ob- 
ligation against  maker  of  note  and 
guarantor  of  payment  by  separate  in- 
strument is  not  removable.  German- 
American  Mercantile  Bank  v.  Gas  Serv- 
ice Corp.  of  America  (D.  C.  1915)  228 
Fed.  827. 

Plaintiffs,  furnishing  materials  to  con- 
tractors of  a  building,  sued,  claiming 
the  privilege  on  the  building,  making 
the  contractors,  the  owners  of  the 
building,  and  a  surety  company,  which 
had  executed  a  bond  for  faithful  per- 
formance of  the  contract,  defendants. 
The  complaint  charged  that  the  owners 
of  the  building  had  become  personally 
Hable  by  not  having  required  the  con- 
tractors to  furnish  a  bond  to  secure  the 
payment  of  workmen  and  materialmen. 
The  surety  was  a  party  on  the  ground 
that  the  contractors,  having  defaulted, 
had  assigned  the  contract  to  the  com- 
pany with  all  its  rights  and  all  the  ma- 
terials belon^ng  to  them.  The  plaintiff 
was  a  Missouri  corporation,  the  con- 
tractors were  citizens  of  Texas,  the 
surety  company  was  a  citizen  of  Mary- 
land, and  the  owner  of  the  building  was 
a  Louisiana  corporation.  Held,  that 
an  application  by  the  contractors  and 
the  surety  company  to  have  the  case 
removed  to  the  federal  court  was  prop- 
erly denied,  the  action  being  joint  and 
several,  arising  ex  contractu  so  as  not 
to  present  a  separable  controversy  be- 
tween plaintiffs  and  petitioners  for  re- 
moval Union  Iron  &  Foundry  Co.  v. 
Sonnefield  &  Emmins  (1904)  37  So.  20, 
113  La.  436. 

An  action  against  three  railroads  for 
breach  of  contract  entered  into  by 
them  jointly  is  not  transferable  to  a 
federal  court;  one  of  the  defendants 
being  a  citizen  of  the  state  where  the 
action  was  brought  O'Kelly  y.  Rich- 
mond &  D.  R.  Co.  (1883)  89  N.  C.  58. 

Plaintiff,  in  his  complaint  for  breach 
of  contract,  stated  a  cause  of  action 
against  one  resident  and  two  nonresi- 
dent defendants,  disclosing  a  joint  lia- 
bility and  defeating  a  removal' of  the 
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eause^  where  he  set  op  a  joint  agree- 
ment with  defendants,  whereby  the 
nonresident  defendants  agreed  to  fur- 
nish the  money  for  a  joint  venture,  the 
resident  defendant  was  to  pass  upon 
the  titles  to  land  purchased,  and  plain- 
tiff was  to  give  his  service  in  making 
purchases,  it  being  intended  that  the 
mutual  contributions  to  the  venture 
should  result  in  the  common  benefit  of 
all  the  parties,  and  the  promises  being 
mutual,  and  where  it  is  alleged  that  de- 
fendants and  each  of  them  refused  to 
carry  out  the  agreement,  and  that  one 
of  the  nonresidents  notified  him  to  dis- 
continue work  under  the  contract,  and 
that  defendants  would  not  further  com- 
ply with  it.  Davis  v.  Rexford  (N.  C. 
1907)  59  S.  E.  1002. 

162.  Torts.— An  action  against  de- 
fendants jointly  for  a  tort  is  not  sever- 
able for  the  purpose  of  removal,  al- 
though judgment  may  be  rendered 
against  part  of  them  only.  Plaintiff 
having  elected  to  proceed  against  all 
jointly,  defendants  are  not  permitted 
to  object.  Pirie  v.  Tvedt  (1885)  115 
U.  S.  41,  5  Sup.  Ct.  1034,  1161,  29  L. 
Ed.  331;  Core  v.  Vinal  (1886)  117 
U.  S.  347,  6  Sup.  Ct.  767,  29  L.  Ed. 
912;  Sloane  v.  Anderson  (1886)  117 
U.  S.  275,  6  Sup.  Ct.  730,  29  L.  Ed. 
899;  Southworth  v.  Reid  (C.  O.  1888) 
36  Fed.  451;  Tuedt  v.  Carson  (C.  O. 
1882)  13  Fed.  353,  4  McCrary,  426; 
ICaitel  V.  WyUe  (C.  C.  1889)  38  Fed. 
865;  Dow  v.  Bradstreet  Co.  (C.  C. 
1891)  46  Fed  824;  O'Harrow  v.  Hen- 
derson (C.  C.  1892)  52  Fed.  769;  Ar- 
rowsmith  v.  Nashville  &  D.  R.  Co.  (C. 
C.  1893)  57  Fed.  165,  168;  Heffel- 
finger  v.  Choctaw,  O.  &  G.  R.  Co.  (C. 
C.  1905)  140  Fed.  75;  Ex  parte  An- 
drews (1867)  40  Ala.  639;  Western 
Union  Tel.  Co.  v.  Griffith  (1898)  30 
S.  K  420,  104  Ga.  56;  Central  Union 
Telephone  Co.  v.  Riggs  (Ind.  App. 
1910)  91  N.  E.  834.  CONTRA,  see 
Clark  V.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(C.  C.  1882)  11  Fed.  355,  3  McCiary, 
591;  Kerlingv.  Cotzhausen  (C.  C.  1883) 
16  Fed.  705,  11  Biss.  582. 

A  plaintiff  may  sue  tort-feasors  joint** 
ly  or  severally,  and,  if  he  elects  to  sue 
them  jointly,  he  has  the  right  to  have 
the  case  tried  as  for  a  joint  tort,  and 
no  separable  controversy  is  presented. 
Blunt  V.  Southern  Ry.  Co.  (C.  C.  1907) 
155  Fed.  499;  Foster  v.  Coos  Bay  Gas 
&  Electric  Co.  (C.  C.  1911)  185  Fed. 
979;  Bradshaw  v.  Bowden  (D.  O. 
1914)  226  Fed.  323;  Western  Union 
Tel.  Co.  V.  Griffith  (1898)  30  S.  E.  420, 
104  Ga.  56;  White  v.  Southern  Ry. 
Co.  (N.  C.  1907)  59  S.  E.  1042. 

But  see  Boyd  v.  Gill  (C.  C.  1883)  19 
Fed.  145,  21  Blatchf.  548,  holding  that 
a  cause  of  action  against  several  trus* 
tees  for  the  fraudulent  misappropria- 
tion of  trust  funds,  being  ex  delicto, 
and  involving,  therefore,  no  right  of 
contribution  between  the  defendants, 
may  in  equity,  as  well  as  at  law,  be 
pursued  either  jointly  or  severally;  and 
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a  bill  in  equity  founded  upon  such  a 
claim,  and  demanding  a  joint  and  sev- 
eral accounting  by  the  trustees,  in- 
volves such  a  separate  controversy 
with  each  defendant  that  if  one  of  the 
defendants  is  a  nonresident  the  cause 
is  removable. 

An  action  in  which  the  petition  charg- 
es concurrent  acts  of  negligence  against 
each  of  two  defendants  does  not  pre- 
sent a  separable  controversy,  Hoye  v. 
Great  Northern  Ry.  Co.  (C.  G.  1903) 
120  Fed.  712;  Weaver  v.  Northern  Pac 
Ry.  Co.  (C.  C.  1903)  125  Fed.  155; 
Goede  v.  City  of  Colorado  Springs  (D. 
C.  1912)  200  Fed.  99.  But,  if  there  be 
also  a  distinct  charge  of  negligence 
against  the  nonresident  alone,  sufficient 
in  and  of  itself  to  give  rise  to  a  cause 
of  action,  the  case  is  one  involving  a 
separable  controversy  between  citizens 
of  different  states,  and  therefore  re- 
movable to  a  federal  court.  Mclntyre 
V.  Southern  Ry.  Co.  (C.  C.  1904)  131 
Fed.  986;  Southern  Ry.  Co.  v.  Ed- 
wards (1902)  42  S.  E.  875,  115  Qa. 
1022. 

When  the  complaint  shows,  as  the 
sole  cause  of  action,  the  wrongful  seiz- 
v.re  of  the  property  of  the  plaintiff  by 
the  united  efforts  of  all  the  defendants 
acting  in  common,  such  defendants  be- 
ing citizens,  some  of  the  state  of  plain- 
tiff and  some  of  other  states,  the  cause 
may  not  be  removed  on  the  ground  that 
the  action  is  severable.  Sloane  v.  An- 
derson (1886)  6  Sup.  Ct.  730,  732,  117 
U.  S.  275,  29  L.  Ed.  899. 

An  action  to  recover  damages  for  a 
libel  alleged  to  have  been  written  and 
published  by  certain  of  the  defendants, 
acting  as  agents  of  their  co-defendant, 
contains  no  separable  controversy 
which  will  enable  such  co-defendant  to 
remove  the  case.  Creagh  v.  Equitable 
Life  Assur.  Soc.  (C.  C.  1898)  88  Fed.  1. 

An  action  against  a  number  of  de- 
fendants to  recover  damages  for  as- 
sault and  false  imprisonment,  charged 
in  the  complaint  to  have  been  commit- 
ted by  certain  of  the  defendants  at  the 
instigation  of  another  defendant, 
through  her  agent,  is  one  to  enforce  a 
joint  liability  for  the  tort,  and  is  not 
removable  by  the  last-named  defend- 
ant, on  the  ground  that  as  to  her  it  in- 
volves a  separable  controversy.  Ward 
V.  Franklin  (C.  C.  1901)  110  Fed.  794. 

Where  in  an  action  for  injuries  a  joint 
liability  was  alleged  against  a  railroad 
company  and  receivers  thereof,  who  had 
been  appointed  by  the  United  States 
court,  and  the  citizenship  of  the  rail- 
road company  was  the  same  as  that  of 
the  plaintiff,  there  was  no  separable 
controversy,  and  the  receivers  were  not 
entitled  to  remove  the  cause  to  the 
federal  courts,  either  alone  or  with  the 
railway  company.  Rupp  v.  Wheeling 
&  L.  E.  R.  Co.  (1903)  121  Fed.  825, 
58  O.  O.  A.  161. 

A  complaint  in  an  action  by  an  em- 
ploy6  of  a  railroad  company  against 
such  company  and  others  to  recover  for 


Ch.3) 


THE  JUDICIAL  CODE 


§  1010 


a  personal  injnry,  which  alleges  that 
such  injniT  was  caused  by  the  negli- 
gence of  defendant  company  in  failing 
to  maintain  its  tracks  and  cars  in  a 
safe  condition,  and  to  the  negligent  op- 
eration of  a  car  by  all  of  the  defend- 
ants, without  showing  what,  if  any, 
relation  existed  between  defendants, 
states  a  cause  of  action  for  a  joint  tort, 
which  is  not  separable.  Fogarty  v. 
Southern  Pac  Co.  (C.  O.  1903)  123 
Fed.  973. 

In  a  suit  to  enjoin  the  destruction  of 
a  water  privilege  by  diverting  water 
from  a  stream,  the  complainant  may 
properly  join  as  defendants  the  persons 
who  are  undertalcing  such  diversion,  and 
one  with  whom  they  have  contracted  to 
do  the  work,  and  ask  for  a  common 
injunction  against  all,  and  in  such 
case  there  is  no  separable  controversy. 
McMillan  v.  Noyes  (G.  0.  1906)  146 
Fed.  926. 

Plaintiff  alleged  the  death  of  her  de- 
cedent while  working  in  the  mill  of  de- 
fendant box  company,  a  foreign  corpo- 
ration, owing  to  the  latter's  failure 
to  provide  a  reasonably  safe  place  for 
decedent  to  work,  in  that  such  com- 
pany was  required,  but  failed,  to  pro- 
vide a  guarded  platform  over  its  shav- 
ing pit,  where  decedent  was  required 
to  go  to  open  the  pipes  leading  into  it, 
and  that  while  performing  such  work, 
and  using  a  defective  stick  provided 
by  defendant,  deceased  fell  from  the 
platform  by  reason  of  its  unguarded 
condition,  and  lost  his  life.  The  peti- 
tion alleged,  also,  that  another  defend- 
ant, a  resident  of  the  same  state  as 
plaintiff,  was  negligent  in  failing  to  in- 
spect the  place  and  appliances,  and 
discover  and  report  any  defects  found 
therein  to  defendant  company.  Held, 
that  defendants  were  not  jointly  lia- 
ble, but  that  there  was  a  separable 
controversy  between  plaintiff  and  the 
box  company,  which  was  removable  to 
the  federal  court.  Marach  v.  Columbia 
Box  Co.   (C.  C.  1910)  179  Fed.  412. 

A  nonresident  defendant,  sued  to- 
gether with  several  resident  defendants 
for  trespass  on  land,  may  have  the 
cause  removed,  so  far  as  he  is  concern- 
ed, to  the  United  States  circuit  court, 
leaving  the  trial  to  proceed  in  the  state 
court  against  the  other  defendants. 
Simmons  v.  Taylor  (1880)  83  N.  0. 
148,  35  Am.  Rep.  56. 

A  suit  to  abate  a  nuisance  caused  by 
the  pollution  of  a  stream  by  the  oper- 
ation of  mills  in  mining  owned  and  op- 
erated independently  by  seveMd  per- 
sons does  not,  when  brought  against 
them,  embrace  separable  controversies. 
State  ex  rel.  Federal  Lead  Oo.  v. 
Dearing   (Mo.  1912)   148  S.  W.  618. 

163.  Joint    operation    of    railroads— 

Where  plaintiff  alleged  that  defendant 
railroad  company  and  defendant  palace 
car  company  were  engaged  in  running 
a  passenger  train,  on  which  plaintiff 
was  accepted  as  a  passenger;  that  the 
palace  car  was  operated  and  controlled 


jointly  by  both  defendants,  and  that 
the  servants  of  the  car  company  were 
also  the  servants  of  the  railroad  com- 
pany; and  that  these  servants  so  op- 
erated the  train  and  palace  car  in 
which  plaintiff  was  riding,  that,  by  the 
violent  movement  of  the  cars,  and  the 
negligence  of  the  employes  of  the  de- 
fendant in  putting  plaintiff  in  a  place  of 
danger,  he  was  thrown  from  the  train 
and  injured,  the  complaint  alleged  a 
joint  cause  of  action  against  both  de- 
fendants, and  the  palace  car  company 
was  not  entitled  to  remove  the  cause. 
Dougherty  v.  Yazoo  &  M.  V.  R.  Co. 
(1903)  122  Fed.  205»  58  C.  C.  A.  651. 

A  petition,  alleging  that  a  resident  de- 
fendant, a  sawmill  corporation,  was  us- 
ing by  permission  the  tracks  of  a  rail- 
road defendant  to  haul  logs,  that  the 
railroad  ran  through  a  certain  city,  and 
that  it  was  the  duty  of  both  defendants 
in  approaching  the  crossings  of  a  street 
to  signal,  that  plaintiff  was  driving  at 
such  crossing  and  by  attempting  to 
cross  was  damaged  by  the  negligence  of 
both„  defendants  in  failing  to  signal  or 
ring  the  bell  of  the  engine,  and  that  the 
drawgates  were  not  down,  and  it  was 
negligence  in  both  defendants  not  to 
lower  the  drawgates,  and  that  it  was 
the  custom  and  duty  of  defendants  to 
cause  the  gates  to  be  lowered,  states  a 
cause  of  action  against  both  defendants, 
so  that  the  nonresident  defendants 
could  not  remove  the  case  as  a  separa- 
ble controversy.  Atlantic  Coast  Line 
R.  Co.  V.  Biyant  (1910)  67  S.  E.  1049, 
7  Ga.  App.  703;  Id.,  67  S.  E.  1051,  7 
Ga.  App.  707. 

A  complaint  in  an  action  against  a 
foreign  railway  corporation  and  a  do- 
mestic corporation  and  individuals,  cit- 
izens and  residents  of  Kentucky, 
brought  by  a  resident  and  citizen  of  the 
state,  which  alleges  that  the  foreign 
corporation  was  the  owner  of  a  rail- 
road and  its  equipments,  that  the  do- 
mestic corporation  and  the  individuals 
were  its  agents  to  keep  the  same  in 
safe  condition,  and  had  undertaken  to 
perform  such  duty,  and  had  assured 
plaintiff,  an  engineer,  that  they  had 
put  an  engine  in  good  repair,  when  they 
knew  that  it  was  out  of  repair,  thereby 
causing  injury  to  plaintiff,  states  a 
cause  of  action  jointly  against  the  for- 
eign and  domestic  corporations  and  the 
individuals,  and  the  foreign  corporation 
cannot  remove  the  cause  to  the  federal 
courts  on  the  ground  of  diversity  of 
citizenship.  Ayles  v.  Southern  Ry.  Co. 
(1905)  88  S.  W.  1048,  121  Ky.  59.  28 
Ky.  Law  Rep.  29. 

Plaintiff,  a  brakeman  in  the  employ 
of  defendant  G.  Railroad  Company,  al- 
leged that  it  had  an  agreement  with  de- 
fendant I.  Railroad  Company  for  the 
use  of  the  latter's  switches  and  yard, 
subject  to  the  control  of  the  latter 
company's  yardmaster;  that,  on  the 
occasion  of  plaintiff's  injury,  his  con- 
ductor and  such  yardmaster  negligently 
ordered  the  caboose  of  *  plaintiff's  train 
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to  be  placed  on  a  specified  track;  and 
that,  in  so  placing  it,  it  encountered 
the  corner  of  a  freight  car  belonging 
to  the  I.  Company,  negligently  protrud- 
ing over  the  way,  but  invisible  to  plain- 
tiff, causing  a  collision,  in  which  plain- 
tiff was  hurt  Held,  that  such  declara- 
tion did  not  allege  a  separable  contro- 
versy between  plaintiff  and  the  defend- 
ant companies.  Illinois  Cent.  R.  Co.  v. 
Harris  (1905)  38  South.  225,  85  Miss. 
15. 

An  action  by  a  widow,  under  Rev.  St. 
Mo.  1899,  §  2864  (Ann.  St  1906,  p. 
1037),  to  recover  the  statutory  penalty 
for  the  death  of  her  husband,  against  a 
foreign  railroad  corporation  and  against 
a  domestic  terminal  railroad  company, 
in  which  the  complaint  alleged  that  a 
train  belonging  to  the  foreign  corpora- 
tion, while  running  over  the  tracks  of 
the  domestic  corporation,  ran  over  de- 
cedent, the  train  having  been  running 
at  an  unlawful  rate  of  speed,  and  the 
operatives  having  failed  to  give  the 
warning  signals  required  by  law,  and 
that,  under  the  traffic  agreement  be- 
tween the  corporations,  the  operatives 
of  the  train  were,  though  in  the  em- 
ploy of  the  foreign  corporation,  sub- 
ject to  the  orders  and  directions  of  the 
domestic  corporation,  was  not  separa- 
ble. Johnson  v.  St.  Joseph  Terminal 
Ry.  Co.  (1907)  101  S.  W.  641,  203  Mo. 
381. 

164.  —  Lessor  and  lessee.^A  case 
in  which  plaintiff  has  elected,  in  con- 
formity with  the  settled  law  of  the 
state,  to  sue  jointly  in  tort  a  nonresi- 
dent lessee  railway  company,  exclusive- 
ly operating,  controlling,  and  managing 
the  road,  and  its  resident  corporate  les- 
sor, upon  a  cause  of  action  arising  in 
the  state,  out  of  the  negligent  operation 
of  the  road,  cannot  be  removed  as  pre- 
senting a  separable  controversy  be- 
tween the  plaintiff  and  the  lessee,  al- 
though the  lessor  may  have  been  joined 
for  the  purpose  of  excluding  the  fed- 
eral jurisdiction.  Chicago,  B.  &  Q.  Ry. 
Co.  V.  Willard  (1911)  31  Sup.  Ct  460, 
220  U.  S.  413,  55  L,  Ed.  521,  affirming 
judgment  Willard  v.  Chicago,  B.  &  Q. 
R.  Co.  (1908)  165  Fed.  181,  91  C.  C. 
A.  215;  Person  v.  Illinois  Cent.  R.  Co. 
(C.  C.  1902)  118  Fed.  342;  Fleming  v. 
Louisiana  &  M.  R.  R.  Co.  (Mo.  1914) 
172  S.  W.  355».  But  see  the  foUow- 
ing  cases,  which  held  that  such  an  ac- 
tion was  separable.  Spangler  v.  Atch- 
ison. T.  &  S.  F.  R.  Co.  (C.  C.  1890) 
42  Fed.  305;  KeUy  v.  Chicago  &  A.  Ry. 
Co.  (C.  C.  1903)  122  Fed.  286;  Wil- 
liard  v.  Spartanburg,  U.  &  C.  R.  Co. 
(C.  C.  1903)  124  Fed.  796;  Yeates  v. 
IlUnois  Cent  R.  Co.  (C.  C.  1905)  137 
Fed.  943;  Curtis  ▼.  Cleveland.  C,  C. 
&  St  li.  Ry.  Co.  (C.  C.  1905)  140  Fed. 
777. 

Under  Rev.  St.  Ohio,  |  3305.  declar- 
ing that,  notwithstanding  an  Ohio  cor- 
poration leases  its  railroad,  it  shall  re- 
main liable  as  if  it  operated  the  road» 

(918) 


and  "both  the  lessor  and  lessee  shall  be 
jointly  liable"  to  any  person  for  negli- 
gence, and  "may  be  jointly  sued*'  in  the 
state  courts,  an  action  by  a  citizen  of 
the  state,  brought  in  the  state  courts, 
for  a  joint  tort,  against  the  lessor  of  a 
railroad,  a  state  corporation,  and  the 
receivers  of  the  lessee,  citizens  of  an- 
other state,  was  not  removable.  Cen- 
tral Ohio  R.  Co.  V.  Mahoney  (1902) 
114  Fed.  732,  52  O.  C.  A.  364. 

165.  -—  Master    and    servants— An 

action  in  tort  against  two  defendants 
to  charge  them  with  liability  on  the 
ground  of  the  negligence  of  servants 
employed  by  them  jointly,  does  not  in- 
volve a  separable  controversy.  Marrs 
V.  Felton  (C.  C.  1900)  102  Fed.   775. 

An  action  in  tort,  brought  in  a  state 
court  against  a  nonresident  employer 
and  a  resident  employ^  whose  concur- 
rent negligence  is  alleged  to  have  caus- 
ed the  injury  complained  of,  does  not 
present  a  separable  controversy  for  the 
purpose  of  removal  to  a  federal  court, 
though  plaintiff  might  have  sued  de- 
fendants separately.  Chesapeake  &  O. 
Ry.  Co.  V.  Dixon  (1900)  21  S.  Ct  67. 
179  U.  S.  131,  45  L.  Ed.  121  (affirming 
judgment  Same  v.  Dixon's  Adm'x  [1896] 
47  S.  W.  615,  104  Ky.  608,  20  Ky.  Law 
Rep.  792);  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Dowell  (1913)  33  Sup.  Ct  684,  229 
XL  S.  102,  57  L.  B3d.  1090  (affirming 
judgment  Dowell  v.  Chicago,  R.  L  &  P. 
Ry.  Co.  [1910]  112  P.  136.  83  Kan.  562); 
Roberts  v.  Shelby  Steel  Tube  Co.  (1904) 
131  Fed.  729,  66  C.  C.  A.  589;  Daven- 
port V.  Southern  Ry.  Co.  (1905)  135 
Fed.  960,  68  C.  C.  A.  444  (reversing 
judgment  [C.  C.  1903]  124  Fed.  983); 
Riser  v.  Southern  Ry.  Co.  (C.  C.  1902) 
116  Fed.  215;  Galeotti  v.  Diamond 
Match  Co.  (C.  C.  1910)  178  Fed.  127; 
Lewis  V.  Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.  (C.  C.  1910)  192  Fed.  654;  Evans 
V.  Sioux  City  Service  Co.  (D.  C.  1913) 
206  Fed.  841;  Southern  Ry.  Co.  ▼.  Mil- 
ler (1907)  57  S.  E.  1090,  1  Ga.  App. 
616;  Louisville  &  N.  R.  Co.  v.  Roberts 
(1911)  71  S.  B.  425, 136  Ga.  270;  Ches- 
apeake &  O.  Ry.  Co.  V.  Banks'  Adm'r 
(1911)  137  S.  W.  1066,  144  Ky.  137; 
State  ex  rel.  Iba  v.  Mosman  (Mo.  1910) 
133  S.  W.  38,  231  Mo.  474;  Rea  v. 
Standard  Mirror  Co.  (N.  C.  1911)  73 
S.  E.  116;  Smith  v.  Harris  Granite 
Quarries  Co.  (1913)  80  S.  E.  388,  164 
N.  C.  338;  Louisville  &  N.  R.  Co.  v. 
Vincent  (1906)  95  S.  W,  179,  116 
Tenn.  317;  W.  P.  Carmichael  Co.  v. 
MOler  (Tex.  Civ.  App.  1915)  178  8,  W. 
976. 

It  is  immaterial  that  plaintiff  joined 
the  resident  defendants  for  the  purpose 
of  avoiding  federal  jurisdiction.  Louis- 
viUe  &  N.  R.  Co.  v.  Vincent  (1906)  95 
S.  W.  179,  116  Tenn.  317;  Louisville  & 
N.  R.  Co.  V.  GoUlhur  (1907)  82  N.  B. 
492,  40  Ind.  App.  480.  Or  that  anoth- 
er servant  participating  in  the  alleged 
negligence  is  not  a  party.  Vanzant  ▼. 
Southern  Ry.  Co.  (1910)  69  a  E.  721. 
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And  where  the  employer  and  employ^ 
are  joined  in  good  faith,  a  separable 
controYersy  is  not  presented,  though  no 
concurrent  act  of  negligence  is  express- 
ly charged.    Trivette  v.  Chesapeake  & 

0.  R  Co.  (1914)  212  Fed.  641,  129  O. 
C.  A.  177;  Welch  v.  Cincinnati,  N.  O. 
&  T.  P.  Ry.  Co.  (C.  0.  1908)  177  Fed. 
760.     But  see  Helms  v.  Northern  Pac  . 
Ry.  Co.  (C.  C.  1903)  120  Fed.  389. 

An  action  in  tort  in  which  plaintifE 
has,  in  good  faith,  exercised  his  right 
under  the  state  laws  to  proceed  jointly 
against  an  employer  and  its  employ^ 
whose  negligence  caused  the  accident 
cannot  be  converted  into  a  separable 
controversy  for  the  purpose  of  removaL 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Bohon  (1906)  26  S.  Ct  166,  200  U.  S. 
221,  50  L.  Ed.  448,  affirming  judgment 
Same  v.  Cook's  Adm'r  (Ky.  1904)  83  S. 
W.  580;  Southern  Ry.  Co.  v.  Miller 
(1910)  30  S.  Ct.  450,  217  U.  S.  209,  54 
I-..  Ed.  732,  affirming  judgment  (1908) 
59  S.  E.  1115,  3  6a.  App.  410;  Buchan- 
an v.  W.  M.  Ritter  Lumber  Co.  (1913) 
210  Fed.  144,  126  C.  C.  A.  658;  Char- 
man  V.  Lake  Erie  &  W.  R.  Co.  (C.  C. 
1900)  105  Fed.  449;  Armstrong  v.  Kan- 
sas City  Southern  Ry.  Co.  (C.  C.  1911) 
192  Fed.  608;  Lanning  v.  Chicago  Great 
Western  Ry.  Co.  (1906)  94  S,  W.  491, 

196  Mo.  647;  Whiteaker  v.  Chicago,  R. 

1.  &  P.  R.  Co.  (1913)  160  S.  W.  1009, 
252  Mo.  438.  But  see  Beuttel  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.  (C.  C.  1885) 
26  Fed.  50;  Sessions  v.  Southern  Pac. 
Co.  (C.  C.  1904)  134  Fed.  313;  Atlantic 
Coast  Line  R.  Co.  v.  Bailey  (C.  C.  1907) 
151  Fed.  891. 

If  the  joinder  is  in  good  faith  the  con- 
troversy is  not  severable  though  the 
joinder  may  have  been  improper.  Ala- 
bama Great  Southern  Ry.  Co.  v. 
Thompson  (1906)  26  S.  Ct  161,  200 
U.  S.  206,  50  L.  Ed.  441,  4  Ann.  Cas. 
1147;  Stevenson  v.  Illinois  Cent.  R.  Co. 
(C.   O.   1911)    192   Fed.   956. 

But,  where  the  state  law  does  not  per- 
mit the  master  and  servant  to  be  sued 
jointly  for  the  latter's  negligence,  a 
complaint  against  both  states  a  sepa- 
rable controversy.  Veariel  v.  United 
Engineering  &  Foundry  Co.  (D.  C.  1912) 

197  Fed.  877. 

Where,  in  an  action  for  wrongful 
death  of  plaintifTs  intestate,  the  com- 
plaint joined  the  coemploy6  by  whose 
alleged  negligence  plaintiff's  intestate 
was  killed,  whose  citizenship  was  the 
same  as  that  of  plaintiff,  with  dece- 
dent's employer,  which  was  a  foreign  . 
corporation,  and  alleged  that  such  cor- 
poration was  negligent  in  supplying  an 
electric  crane  which  was  not  equipped 
with  good  and  sufficient  brakes  or  oth- 
er appliances  by  which  it  might  be  con- 
trolled, in  consequence  of  which  an  iron 
beam  being  carried  by  the  crane  came 
in  contact  with  other  beams  on  the  shop 
floor,  causing  them  to  fall  on  deceased, 
and  that  the  corporation  was  also  neg- 
ligent in  causing  the  crane  to  be  oper- 
ated  by   a  young,   inexperienced,   and 


unskillful  boy  who  was  alleged  to  have 
operated  the  crane  so  negligently  as  to 
permit  the  beam  being  carried  to  swing 
against  the  other  beams  and  cause  them 
to  fall,  etc.,  the  complaint  alleged  a 
joint,  and  not  a  separable,  controversy 
against  such  defendants.  American 
Bridge  Co.  v.  Hunt  (1904)  130  Fed. 
302,  64  C.  C.  A.  548. 

An  action  against  a  railroad  company 
and  certain  of  its  servants  to  recover 
for  the  death  of  a  person,  alleged  to 
have  been  caused  by  the  reckless,  wan- 
ton, willful,  and  malicious  acts  of  such 
servants  while  engaged  in  the  duties  of 
their  employment,  where  the  complaint 
alleges  no  facts  to  charge  the  company 
with  participation  in  such  acts  of  its 
servants,  involves  a  separable  contro- 
versy; the  causes  of  action  and  the 
measure  of  damages  recoverable  against 
the  company  and  its  codefendants  be- 
ing different,  and  the  cause  is  removable 
by  the  company,  where  the  requisite  di- 
versity of  citizenship  exists.  Daven- 
port V.  Southern  Ry.  Co.  (C.  C.  1903) 
124  Fed.  983,  reversed  (1905)  135  Fed. 
960,  68  C.  C.  A.  444. 

Where  a  nonresident  railroad  compa- 
ny was  charged  with  negligence  in  fail- 
ing to  provide  a  sufficient  approach  to  a 
depot  and  platform,  and  defendant  res- 
ident engineer  was  charged  with  negli- 
gence in  operating  train  which  struck 
decedent,  but  such  acts  were  not  charg- 
ed to  have  concurred  to  cause  the  in- 
jury, the  railroad  company's  negUgence 
presented  a  separable  controversy,  re- 
movable to  the  federal  courts.  Trivette 
V.  Chesapeake  &  O.  R.  Co.  (1914)  212 
Fed.  641,  129  C.  C.  A.  177. 

An  action  for  damages  against  a  rail- 
road company  incorporated  by  another 
state,  and  one  of  its  section  foremen, 
who  is  a  citizen  of  the  same  state  with 
plaintiff,  charging  them  jointly  with  set- 
ting out  a  fire  on  the  railroad  right  of 
way  to  clear  it  of  dry  grass  and  weeds, 
and  negligently  permitting  it  to  spread 
to  plaintiff's  premises,  does  not  disclose 
a  separable  controversy.  Deere,  Wells 
&  Co.  V.  Chi<!ago,  M.  &  St  P.  Ry.  Co. 
(C.  C.  1898)  85  Fed.  876. 

There  can  be  no  joint  liability  of  a 
railroad  company  and  its  employes  for 
an  injury  alleged  to  have  resulted  from 
the  failure  of  the  company  and  of  such 
employes  to  perform  a  duty  imposed 
on  the  company  alone  by  statute;  and 
in  an  action  to  recover  for  such  injury, 
commenced  in  a  state  court  against 
both  the  company  and  such  employes, 
the  controversy  is  separable  as  to  the 
defendants,  and  the  cause  may  be  re- 
moved by  the  railroad  company,  where 
it  is  a  citizen  of  another  state,  and  the 
other  requisites  for  removal  exist. 
Prince  v.  Illinois  Cent.  R.  Co.  (C.  C. 
1899)  98  Fed.  1. 

Where,  in  an  action  for  injuries  to  a 
passenger  against  the  railroad  company 
and  the  conductor  of  the  train,  the 
plaintiff  and  the  conductor  were  citizens 
of  the  same  state,  but  the  citizenship 
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of  the  railroad  was  diverse,  and  the 
complaint  charged  the  railroad  company 
with  negligence  in  accepting  and  carry- 
ing an  insane  person  as  a  passenger 
without  effective  protection,  and  charg- 
ed the  conductor  with  negligence  in  fail- 
ing to  restrain  such  person  so  as  to 
prevent  assaults  which  he  committed  on 
plaintiff,  the  negligence  of  both  defend- 
ants was  concurrent,  and  the  complaint 
did  not  present  a  separable  contro- 
versy. Dougherty  v.  Atchison,  T.  & 
S.  F.  K.  Co.  (C.  C.  1903)  126  Fed.  239. 

A  complaint  against  a  nonresident 
railway  company  and  certain  of  its  em- 
ployes in  charge  of  the  train  by  which 
deceased  was  killed,  who  were  of  the 
same  citizenship  as  plaintiff,  alleged 
that,  in  violation  of  the  rules  of  the 
railway  company,  "defendants  negli- 
gently, willfully,  and  maliciously,  by 
their  joint,  concurrent  acts,"  gave  cer- 
tain box  cars  a  high,  unusual,  and  dan- 
gerous rate  of  speed,  uncoupled  them 
from  the  engine,  turned  a  switch,  and 
permitted  them  to  roll  down  a  steep 
grade  over  a  crossing,  by  which  plain- 
tiff's intestate  was  knocked  down  and 
killed.  The  complaint  also  charged  de- 
fendants jointly  with  negligence  in 
maintaining  such  steep  grade  and  close- 
ly adjoining  switch  at  such  place,  in  not 
providing  a  switchman  at  the  crossing, 
in  not  providing  a  brakeman  in  charge 
of  the  cars,  and  in  that  the  railway 
company's  employes  were  incompetent, 
and  that  they  were  retained  in  its  em- 
ploy with  knowledge  that  they  were  ac- 
customed to  violate  its  rules.  Held, 
that  such  acts  of  negligence  were  not 
joint,  but  that  the  complaint  alleged  a 
separable  controversy,  entitling  the 
railway  company  to  remove  the  cause 
to  the  federal  courts.  Mclntyre  v. 
Southern  Ry.  Co.  (C.  C.  1904)  131  Fed. 
985. 

Where  the  petition  in  an  action 
against  a  railroad  company  and  an  en- 
gineer of  one  of  its  trains  for  negli- 
gently causing  the  death  of  plaintiff's 
intestate  is  based  on  the  Iowa  statute 
giving  a  right  of  action  for  wrongful 
death,  which  has  never  been  construed 
by  the  courts  of  the  state  to  create  a 
joint  liability  in  such  cases,  and  alleges 
acts  of  negligence  on  the  part  of  the 
railroad  company  with  which  its  code- 
fendant  had  no  concern,  and  which  are 
essential  to  make  out  a  cause  of  action 
under  the  state  law,  a  separable  con- 
troversy is  disclosed,  and  the  cause  is 
removable  on  petition  of  the  railroad 
company  showing  diversity  of  citizen- 
ship, and  alleging  that  the  joinder  of 
defendants  was  for  the  fraudulent  pur- 
pose of  preventing  a  removal.  Henry 
V.  Illinois  Cent.  R.  Co.  (C.  C.  1903) 
132  Fed.  715. 

An  action  to  recover  damages  for  the 
negligent  injury  of  a  person  while  a 
passenger  on  a  street  car  is  one  ex 
delicto,  and  not  on  the  contract  of  car- 
riage, and  the  plaintiff  may  join  as  de- 
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fendants  the  street  railroad  company 
and  an  employ^,  where  their  joint  neg- 
ligence is  alleged  to  have  been  the 
cause  of  the  injury;  and  in  sach  caae 
the  cause  of  action  is  not  separable. 
Knuth  V.  Butte  Electric  Ry.  Co.  (C.  C. 
1906)  148  Fed.  73. 

In  an  action  for  injuries  to  a  servant, 
.  plaintiff  sued  defendant  company,  a 
nonresident,  and  its  resident  superin- 
tendent. The  corporation's  liability,  if 
any,  was  based  on  its  negligence  in  pro- 
viding a  defective  appliance,  or  because 
of  the  superintendent's  negligence. 
Held  that  the  liability  was  not  joint, 
and  that  the  cause  was  removable. 
Bvansberg  v.  Insurance  Stove,  Range  & 
Foundry  Co.  (C.  C.  1908)  168  Fed. 
1001. 

Under  the  rule  of  decision  in  Georg'a 
that,  while  an  agent  is  not  liable  to 
third  persons  for  mere  nonfeasance,  he 
is  so  liable  for  misfeasance,  and  that 
misfeasance  may  involve  to  some  ex* 
tent  the  idea  of  not  doing  that  which  be 
has  undertaken  to  do  for  his  principal, 
whether  or  not  a  declaration  in  an  ac- 
tion by  an  employ^  against  railroad 
companies  to  recover  for  an  injury  re- 
sulting from  the  defective  condition  of 
a  car,  which  also  joins  as  defendants 
the  car  inspectors  of  the  companies  on 
an  allegation  that  it  was  their  duty  to 
inspect  all  cars,  but  that  they  failed  to 
inspect  such  car,  states  a  joint  cause 
of  action  against  the  companies  and 
such  inspectors,  which  would  prevent 
a  removal  of  the  cause  by  the  compa- 
nies, is  a  question  of  such  doubt  that 
the  federal  court  should  not  take  juris- 
diction on  removal.  Murris  v.  Louis- 
ville &  N.  R.  Co.  (C.  C.  1910)  175  Fed. 
491. 

A  declaration  which  alleged  several 
joint  and  concurrent  acts  of  negligence 
between  the  railroad  company,  a  non- 
resident corporation,  and  the  conductor 
and  engineer,  joined  as  codefendants, 
and  then  charged  that  the  engineer  was 
incompetent,  stating  several  acts  of  neg- 
ligent operation  on  his  part,  and  charg- 
ing that  the  railroad  company  employed 
him,  knowing  that  he  was  incompetent, 
raised  a  separable  controversy  between 
plaintiff  and  the  railroad  company,  au- 
thorizing a  removal  of  the  cause.  Ad- 
derson  v.  Southern  Ry.  Co.  (C.  C. 
1910)  177  Fed.  571. 

Plaintiff,  a  railroad  bridge  hand,  was 
injured  while  at  work  on  one  of  its 
bridges  by  an  alleged  defective  scaf- 
fold on  which  he  was  directed  to  work. 
He  joined  the  railroad  company,  a  citi- 
7.en  and  resident  of  another  state,  and 
his  foreman,  who  was  a  resident  and 
citizen  of  the  same  state  as  plaintiff,  in 
which  an  action  for  his  injuries  was 
brought,  alleging  that  while  he  was 
absent  from  work  the  foreman  had 
placed  a  plank  on  the  side  of  the  bridge 
below  the  tracks  to  be  used  as  a  scaf- 
fold without  nailing  it  to  the  sills  of 
the  bridge,  and  that  after  his  return  he 
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was  directed  by  the  foreman  to  tie  a 
rope  to  the  plank  so  that  it  might  be 
lifted  to  the  trestle,  and  while  at- 
tempting to  do  so  the  plank  tilted  over 
the  end  of  the  sills,  throwing  pla'ntiff 
to  the  ground  below.  Held,  that  the 
complaint  stated  a  cause  of  action 
against  the  railroad  company  for  failing 
to  furnish  a  safe  place  and  an  action 
against  the  foreman  for  misfeasance, 
and  that  the  cause  was,  therefore,  not 
removable.  Taylor  v.  Southern  Ry.  Co. 
(C.  C.  1910)  178  Fed.  C80. 

Plaintiff  corporation  instituted  suit 
against  defendant  railroad  company,  a 
noncitizen,  and  against  the  railroad 
company'ak  engineer,  a  citizen  of  the 
same .  state  as  plaintiff,  alleging  the 
burning  of  plaintiff's  warehouse  by  the 
joint  negligence  of  the  railroad  company 
and* the  engineer,  and  that  the  fire  was 
caused  by  the  engineer's  operation  of 
an  engine  equipped  with  an  improper 
spark  arrester,  also  alleging  that  the 
engineer  was  negligent  in  handling  the 
engine  at  the  time  and  place  alleged, 
so  as  to  cause  a  great  and  unnecessary 
amount  of  sparks  to  be  emitted.  Held, 
that  the  engineer  was  not  a  necessary 
party  to  the  determination  of  the  con- 
troversy between  plaintiff  and  the  rail- 
road company,  the  substantial  defend- 
ant, since,  if  the  locomotive  had  been 
equipped  with  a  proper  spark  arrester, 
no  conduct  of  the  engineer  could  have 
caused  the  emission  of  sufficient  sparks 
to  cause  a  fire;  and  hence  the  contro- 
versy between  plaintiff  and  the  railroad 
company  was  severable.  Bainbridge 
Grocery  Co.  v.  Atlantic  Coast  Line  R. 
Co.   (C.  C.  1910)  182  Fed.  276. 

Plaintiff  sued  defendant  corporation, 
a  nonresident,  and  joined  S.,  a  resident 
of  the  state,  in  an  action  for  the  death 
of  plaintiff's  son,  alleging  that  the  cor- 
poration unlawfully  employed  deceased 
to  operate  an  elevator  and  that  tlie 
elevator  was  not  properly  constructed 
and  guarded,  and  also  alleging  that  de- 
fendant S.  was  foreman  of  defendant 
corporation  and  had  ordered  deceased 
to  operate  the  elevator.  Held  that,  in 
the  absence  of  an  allegation  that  S. 
acted  by  the  direction  or  in  the  pres- 
ence of  a  superior  representing  the  cor- 
poration, the  complaint  did  not  allege 
a  joint  cause  of  action  or  liability  so  as 
to  deprive  the  corporation  of  its  right 
to  remove.  Shaver  v.  Pacific  Coast 
Condensed  Milk  Co.  (C.  C.  1911)  186 
Fed.  316. 

A  declaration  against  a  railroad  com- 
pany and  a  conductor  and  operator, 
employed  by  the  company,  for  injury  to 
a  passenger,  alleging  negligence  of  the 
company  in  running  the  train  at  a  high 
rate  of  speed  without  proper  lookout, 
and  charging  defendant  employes  with 
negligence  in  placing  freight  cars  on 
the  main  line,  where  they  collided  with 
the  passenger  train,  shows  a  separable 
controversy,  entitling  the  company  to 
remove  the  cause.  Cayce  v.  Southern 
Ry.  Co.  (D.  O.  1912)  195  Fed.  786. 


Where  a  nonresident  mining  corpora- 
tion and  its  local  foreman  in  charge 
were  joined  as  defendants  in  an  action 
by  a  miner  for  personal  iajuries,  and 
the  complaint  alleged  that  the  foreman 
knew  of  the  unsafe  condition  of  the 
stope  where  plaintiff  was  injured,  and 
negligently  permitted  such  condition  to 
exist,  and  also  charged  that  the  stope 
was  by  negligence  in  mining  rendered 
unsafe,  and  was  negligently  maintain- 
ed in  such  condition  under  the  direc- 
tion of  the  corporation's  superintend- 
ing officers  and  with  its  knowledge  and 
consent,  the  complaint  charged  concur- 
rent acts  of  negligence  against  defend- 
ants, and  did  not  present  a  separable 
controversy,  so  as  to  entitle  the  corpo- 
ration to  remove  the  cause  to  the  fed- 
eral court.  Stratton  Cripple  Creek 
Mining  &  Development  Co.  v.  Ellison 
(1908)  94  Pac.  303,  42  Colo.  498. 

In  an  action  against  a  foreign  mining 
company  and  the  resident  shift  boss 
and  tram  boss,  where  the  complaint 
shows  a  cause  of  action  against  the 
company  for  failure  to  properly  timber 
the  mine,  allegations  that  the  plaintiff 
was  very  inexperienced  and  called  the 
attention  of  the  shift  boss  to  the  con- 
dition of  the  mine,  and  asked  if  the 
place  was  safe  to  work  in,  and  was  as- 
sured, that  it  was  safe,  and  the  shift 
boss  positively  ordered  him  to  continue 
to  work  there,  and  plaintiff,  relying  on 
the  greater  experience  of  the  shift  bosS, 
continued  to  work,  and  was  relying  on 
this  assurance  when  he  was  injured,  if 
sufficient  to  state  a  cause  of  action 
against  the  shift  boss,  does  not  show, 
as  against  a  petition  to  remove  the 
cause  to  the  federal  court,  a  joint  lia- 
bility of  the  mining  company  and  the 
shift  boss,  in  the  absence  of  allegations 
that  he  had  any  authority  by  virtue 
of  his  employment  to  determine  wheth- 
er the  place  where  plaintiff  worked  was 
safe,  or  that  it  was  his  duty  to  keep  it 
in  that  condition.  Stratton's  Independ- 
ence V.  Sterrett  (Colo.  1911)  117  Pac. 
351. 

Where  local  citizens,  employed  as 
day-laborers  by  a  foreign  railroad  com- 
pany, commit  a  trespass  under  its  di- 
rection, and  are  joined  as  defendants 
with  the  company  in  an  action  for  the 
trespass,  there  is  not  a  separable  ac- 
tion against  the  company.  Illinois 
Cent  R.  Co.  v.  Le  Blanc  (1897)  21  So. 
748,  74  Miss.  626. 

A  petition  against  a  railroad  company 
and  its  conductor  for  negligence  in 
leaving  a  truck  close  to  the  track  and 
in  signaling  the  train  to  start  While 
plaintiff's  decedent  was  attempting  to 
board  it,  and  then  trying  to  pull  him 
off,  whereby  he  was  knocked  under  the 
train  and  killed,  states  a  joint  cause  of 
action  for  death  under  Rev.  Sf.  Mo. 
1909,  §§  2S65,  2866,  not  a  separable  ac- 
tion against  the  company  for  the  pen- 
alty imposed  on  a  passenger  carrier  by 
Rev.  St  Mo.  1909,  i  2864.     State  ex 
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rel.  Iba  v.  Mosman  (1910)  133  S.  W. 
38,  231  Mo.  474. 

166.  Failure  to  Join  or  serve  process 
on  parties.— The  fact  that  plaintiff  sues 
less  than  all  of  several  tort-feasors 
does  not  render  the  controversy  sep- 
arable. Fox  V.  Mackay  (C.  C.  1804)  €0 
Fed.  4;  Vanzant  v.  Southern  Ry.  Co. 
(Ga.  1910)  69  S.  B.  721. 

That  the  resident  defendant  in  a 
joint  suit  is  not  served  does  not  enti- 
tle the  nonresident  defendant  to  remov- 
al. Central  Ohio  R.  Co.  v.  Mahoney 
(1902)  114  Fed.  732,  52  C.  O.  A.  364; 
Patchin  v.  Hunter  (C.  O.  1889)  38  Fed, 
51;  Ames  v.  Chicago,  S.  F.  &  C.  Ry. 
Co.  (C.  C.  1889)  39  Fed.  8S1;  Arm- 
strong V.  Kansas  City  Southern  Ry. 
Co.   (C.  C.  1911)  192  Fed.  608. 

Nor  is  the  jurisdiction  of  the  federal 
court  in  such  case  aided  by  R.  S.  §  737, 
post,  §  1032.  Patchin  v.  Hunter  (C.  C. 
1889)  38  Fed.  51. 

In  an  action  against  a  firm  in 
Louisiana,  service  was  had  on  one 
member,  which  in  that  state  was  suffi- 
cient to  make  a  judgment  rendered  in 
the  action  binding  on  him  personally, 
and  on  all  the  assets  of  the  firm  and  of 
the  individual  partners  in  the  jurisdic- 
tion. Subsequently,  but  after  the  right 
of  removal  was  lost  by  delay,  another 
member  of  the  firm  was  served.  Held, 
on  a  petition  for  removal,  that  the 
cause  of  action  was  joint,  and  there 
was  no  separable  controversy,  and  that 
the  petitioner  partook  of  the  disability 
incurred  by  his  partner.  Fletcher  v. 
Hamlet  (1886)  116  U.  S.  408,  6  Sup. 
Ct.  426,  29  L.  Ed.  679,  affirming  order 
Hamlet  v.  Fletcher  (C.  C.  1885)  24 
Fed.  305. 

Plaintiff,  a  resident  of  New  York, 
sued  in  a  court  of  that  state  three  de- 
fendants, of  whom  one  was  also  a  resi- 
dent of  the  state,  while  the  other  two 
were  residents  of  other  states.  The 
action  was  on  a  joint  indebtedness,  and 
on  service  of  summons  on  the  resident 
defendant  alone  plaintiff  obtained  judg- 
ment against  all,  and  afterwards  served 
the  other  defendants  with  summons  to 
show  cause  why  they  should  not  be 
bound  by  the  judgment  Held,  that 
the  defendants  so  served  were  not  en- 
titled to  have  the  cause  removed  into  a 
federal  court  on  the  ground  of  their 
residence;  such  proceeding  being  not  a 
new  action  against  the  nonresidents 
only,  but  a  further  proceeding  in  the 
old  action.  Fairchild  v.  Durand  (N.  Y. 
1859)  8  Abb.  Prac.  305. 

A  suit  against  a  nonresident  and  a 
resident  becomes  a  separate  controver- 
sy as  to  the  nonresident  and  removable 
to  the  federal  court  on  plaintiff  failing 
to  summon  or  procure  appearance  by 
the  feUow  servant  and  announcing  ready 
to  proceed  against  the  nonresident  de- 
fendant alone.  Murphy  v.  Stone  & 
Webster  Engineering  Corporation 
(Mont  1911)   119  Pac.  717. 

Plaintiff   sued  two   defendants   on  a 
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joint  and  several  liability,  one  residing 
in  the  same  state,  and  the  other  a  non- 
resident. No  process  was  served  on 
the  resident  defendant  and,  the  cause 
being  called  for  trial,  the  nonresident 
defendant  appeared,  and  moved  that 
plaintiff  be  required  to  elect  whether  she 
would  dismiss  as  to  the  resident  de- 
fendant or  continue  the  cause  for  serv- 
ice. She  declined  to  do  either,  but  re- 
quested that  the  cause  proceed  to  trial 
as  to  the  nonresident  defendant;  where- 
upon such  defendant  presented  its  pe- 
tition and  bond  for  removal  to  the  fed- 
eral court  Held,  that  plaintiff* s  elec- 
tion to  proceed  to  trial  against  the  non- 
resident defendant  alone  operated  as  a 
severance  of  the  controversy,  and  en- 
titled the  nonresident  defendant  to  re- 
move the  cause.  Berry  v.  St  Liouis  & 
S.  F.  R.  Co.  (C.  C.  1902)  118  Fed.  911. 
Plaintiff's  announcement  that  he  was 
ready  for  trial  in  an  action  against  two 
defendants  one  of  whom  had  not  then 
been  served,  which  was  known  to  the 
other  defendant  amounted  to  notice  to 
the  defendant  served  that  plaintiff 
would  proceed  against  it  alone,  and  was 
a  severance  of  the  action  as  to  such  de- 
fendant, rendering  the  defendant  served 
the  sole  defendant  within  the  statutes 
relating  to  removal  to  the  federal  courts 
of  controversies  wholly  between  citi- 
zens of  different  states.  Ck>lden  v. 
Northern  Pac.  Ry.  Co.  (1909)  104  Pac 
549,  39  Mont  435. 

167.  Failure  of  one  or  more  copartles 
to  defend .^The  fact  that  one  of  sever- 
al defendants,  jointly  liable  on  the  same 
cause  of  action,  is  in  default  does  not 
make  the  controversy  separable,  as  be- 
tween the  other  parties,  for  the  pur- 
pose of  removal.  Putnam  v.  Ingraham 
(1S85)  114  U.  S.  57,  5  Sup.  Ct  746,  29 
L.  Ed.  65;  Wilson  v.  Oswego  Tp. 
(1894)  14  Sup.  Ct  259,  151  U.  S.  66, 
38  L.  Ed.  70;  Hax  v.  Caspar  (G.  O. 
1887)  31  Fed.  199;  Faison  v.  Hardy 
(1894)  114  N.  C.  429,  19  S.  E.  701. 

Nor  does  a  disclaimer  of  title  to  the 
land  in  controversy  give  a  right  of  re- 
moval to  the  contesting  defendant,  who 
is  a  citizen  of  a  state  other  than  that 
of  the  plaintiffs.  Hax  v.  Caspar  (G.  C. 
1887)  31  Fed.  499. 

(0)  Beparate  liability  or  defense 

168.  Liabilities  on  different  grovnds. 

■—Where  a  complaint  seeks  to  establish 
an  indebtedness  against  a  corporation 
defendant  alleged  to  be  insolvent,  and 
also  asks  judgment  therefor  against  a 
second  defendant  on  the  ground  that  it 
had  assumed  all  the  indebtedness  of  the 
first  corporation,  there  is  a  separable 
controversy  shown  between  plaintiff  and 
such  second  defendant  Mecke  v.  Val- 
leytown  Mineral  Co.  (1899)  93  Fed. 
697.  35  O.  C.  A.  151;  Id.  (C.  O.  189S) 
89  Fed.  209. 

In  a  proceeding  to  foreclose  a  mort- 
gage, a  defendant,  who  is  alleged  to  be 
personally  liable  for  the  deficit,  cannot 
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remove  the  cause  from  the  state  court 
on  the  ground  that  the  controversy  as 
to  his  personal  liability  is  a  separable 
one.  Lewis  v.  Weidenfeld  (C.  C.  1896) 
76  Fed.  145. 

The  right  of  a  sole  defendant  9^ed  in 
a  court  of  another  state  by  a  citizen  of 
such  state  on  a  cause  of  action  ex- 
isting in  favor  of  the  plaintiff  to  re- 
move the  cause  is  not  defeated  because 
the  plaintiff,  as  permitted  by  a  state 
statute,  has  joined  in  his  complaint  a 
separate  cause  of  action  held  by  him  as 
assignee  of  a  third  person,  whose  cit- 
izenship does  not  appear,  and  of  which 
the  federal  court  would  not  have  ju- 
risdiction. Sharkey  v.  Port  Blakely 
MiU  Co.  (C.  C.  1809)  92  Fed.  425. 

Where  the  declaration  in  an  action  in 
a  state  court  against  two  defendants  to 
recover  damages  for  a  personal  injury 
alleges  a  separate  and  distinct  cause  of 
action  against  each  defendant,  based 
upon  separate  contracts  with  each,  the 
facts  specifically  alleged  against  one 
constituting  no  cause  of  action  against 
the  other,  the  cause,  as  against  one  de- 
fendant which  is  a  citizen  of  another 
state,  is  removable.  Batey  v.  Nash- 
ville, C.  &  St  L.  Ky.  (C.  C.  1898)  95 
Fed.  368. 

In  a  suit  to  cancel  a  note,  where  one 
defendant  is  alleged  to  have  obtained  it 
hy  fraud,  and  there  is  no  allegation 
that  his  indorsee,  who  is  another  de- 
fendant, was  cognizant  of  the  fraud,  the 
controversies  are  separable  so  as  to 
give  the  second  defendant  the  right  of 
removal  to  a  federal  court.  New  York 
Construction  Co.  v.  Simon  (C.  C.  1891) 
53  Fed.  1. 

Where  plaintiff,  an  alien,  sued  de- 
fendant guaranty  company,  a  nonresi- 
dent corporation,  on  a  fidelity  bond,  in 
which  the  only  obligation  of  the  prin- 
cipal was  to  hold  the  guaranty  company 
harmless  from  any  liability  on  the  bond, 
and  in  the  same  action  plaintiff  sought 
to  hold  the  principal  liable  for  the  em- 
bezzlement for  which  action  was  brought 
on  the  bond,  the  controversy  between 
plaintiff  and  the  guaranty  company  ir&a 
separable  from  that  between  it  and  the 
principal  on  the  bond,  and  removable  to 
the  federal  courts,  regardless  of  the 
citizenship  of  the  principal,  who  was  a 
resident  of  the  state  where  the  action 
was  brought.  Iowa  Lillooet  Gold  Min. 
Co.  v.  BUss  (C.  C.  1906)  144  Fed.  446. 

A  cause  of  action  ex  delicto  for  death, 
and  against  one  subsequently  assuming 
claims  against  the  wrongdoer,  was  im- 
properly joined  because  not  arising 
from  the  same  transaction  and  was  sep- 
arable. Trana  v.  Chicago,  M.  &  P.  S. 
Ry.  Co.  (D.  C.  1915)  228  Fed.  824. 

Where  the  petition,  in  an  action 
against  several  carriers,  alleged  a 
breach  by  one  carrier,  a  nonresident, 
of  a  parol  contract,  and  averred  facts 
showing  a  violation  by  the  carriers  of 
their  common-law  liability,  the  nonresi- 
dent carrier  was  not  entitled  to  a  re- 
moval of  the  action  to  the  federal  court, 


on  the  ground  that  the  controversy  was 
separable.  St  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  West  Bros.  (Tex.  Civ.  App. 
1913)   159  S.  W.  142. 

A  joint  action  in  a  state  court  against 
two  defendants  for  a  tort,  which  is  gov- 
erned as  to  the  two  defendants  by  dif- 
ferent statutes,  fixing  different  grounds 
of  liability  and  admitting  of  different 
defenses,  is  separable.  Jackson  v.  Chi- 
cago, R.  L  &  P.  Ry.  Co.  (1910)  178 
Fed.  432,  102  C.  C.  A.  159.  But  an  ac- 
tion for  personal  injuries  against  a 
corporation  and  its  employes  for  the 
latters'  negligence  is  not  removable  by 
the  company  as  a  severable  action, 
though  its  liability  exists,  if  at  a  1,  by 
virtue  of  a  statute,  while  the  liability 
of  the  individual  defendants  rests  on 
the  common  law.  Painter  v.  Chicago, 
B.  &  Q.  R.  Co.  (C.  C.  1909)  177  Fed. 
517;  Dowell  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (1910)  112  Pac.  136,  83  Kun. 
562;  Schwyhart  v.  Barrett  (Mo.  1910) 
130  S.  W.  388. 

A  cause  is  removable  as  presenting  a 
separable  controversy  where  the  peti- 
tion stated  two  causes  of  action,  one 
against  two  defendants  jointly  and  the 
other  against  the  removing  defendant 
alone.  Nichols  v.  Chesapeake  &  O.  Ry. 
Co.  (1912)  195  Fed.  913,  115  C.  C.  A. 
601. 

Under  a  state  code  providing  for  but 
one  form  of  action,  distinctions  between 
actions  in  case  and  trespass  do  not 
determine  the  question  whether  a  cause 
of  action  for  death  presents  a  separable 
controversy  within  the  statutes  relating 
to  removal  of  causes  to  the  federal 
court.  Painter  v.  Chicago,  B.  &  Q.  R. 
Co.  (C.  C.  1909)  177  Fed.  517. 

In  an  action  against  a  railroad  com- 
pany, an  engineer,  and  a  yardmaster, 
for  injuries  to  a  switchman,  where  the 
complaint  alleges  negligence  of  the  com- 
pany in  furnishing  a  defective  engine, 
and  of  the  other  defendants  in  that 
they  did  not  keep  a  proper  lookout,  sep- 
arable causes  of  action  are  presented. 
Fergason  v.  Chicago,  M.  &  St  P.  Ry. 
Co.  (C.  C.  1894)  63  Fed.  177. 

An  action  by  a  railroad  employ^ 
against  the  company  and  a  contractor 
who  had  allowed  a  part  of  his  construc- 
tion to  project  near  the  track,  whereby 
plaintiff  was  injured,  is  severable,  and 
therefore  removable,  where  one  of  the 
defendants  is  a  citizen  of  a  different 
state.  Hartshorn  v.  Atchison,  T.  &  S. 
F.  R.  Co.  (C.  C.  1896)  77  Fed.  9. 

A  complaint  in  an  action  in  a  state 
court  to  recover  for  the  death  of  plain- 
tiff's intestate  made  two  corporations 
defendants.  It  alleged  that  the  first 
corporation  was  the  owner  of  a  buill- 
ing  into  which  it  invited  the  deceased, 
where  he  fell  down  an  unguarded  ele- 
vator shaft,  of  which  he  was  given  no 
warning,  and  was  killed.  It  alleged  that 
the  second  corporation  had  erected  the 
building  under  a  contract  with  the  first 
which  bound  it  to  complete  the  same 
in  a  proper  manner,  and  that  it  failed 
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to  perform  such  contract,  by  negligent- 
ly leaving  the  elevator  shaft  unguard- 
ed. Held,  that  the  action  involved  a 
separable  controversy  as  to  each  de- 
fendant, and  was  removable  by  one  of 
the  defendants  which  was  a  citixen  of 
a  different  state  from  plaintiff.  Goker 
V.  Monaghan  Mills  (C.  C.  1901)  110 
Fed.  803. 

Under  the  statutes  of  Montana,  an 
action  by  insured  under  fire  policies  in 
which  he  was  joined  by  nonresident  in- 
surerS'Who  were  subrogated  pro  tanto 
to  his  rights  to  recover  against  a  rail- 
road through  whose  negligence  the  in- 
sured property  was  destroyed  does  not 
state  a  separable  controversy  on  the 
theory  of  legal  and  equitable  nature 
of  action.  Gaugler  v.  Chicago,  M.  & 
P.  S.  Ry.  Co.  (D.  C.  1912)  197  Fed.  79. 

A  complaint  for  interrupting  a  long 
distance  telephone  conversation  before 
the  expiration  of  the  time  for  which 
plaintiff  had  paid  the  nonresident  de- 
fendant, and  for  abusive  language  by 
the  emplo!>'€s  of  both  defendants,  states 
separable  causes  of  action.  Murray 
V.  Southern  Bell  Telephone  &  Tele- 
graph Co.  (D.  C.  1914)  210  Fed.  925. 

169.  Principal  and  subordinate  or  In- 
cidental   controversies    or    Issues^^In 

proceedings  for  the  settlement  of  a 
partnership,  where  the  principal  issue 
is  as  to  the  existence  of  the  relation, 
the  other  issues  necessarily  depend 
upon  that,  and  it  cannot  be  regarded  as 
a  separable  controversy.  Shainwald  v. 
Tx'wis  (1883)  108  U.  S.  158,  2  Sup.  Ct. 
385,  27  L.  Ed.  G91,  affirming  order  (D. 
C.  1880)  5  Fed.  510,  6  Sawy.  585. 

In  a  bill  for  the  partition  of  lands, 
having  for  its  main  object  the  assign- 
ment of  several  shares  to  tenants  in 
common,  and  in  which  the  determina- 
tion of  conflicting  or  controverted  title 
is  merely  incidental,  a  dispute  as  to  the 
title  clnimod  in  an  undivided  share  is 
not  such  a  separable  controversy  as 
would  justify  removal.  Torrence  v. 
Shedd  (1892)  144  U.  S.  527,  12  Sup. 
Ct.  726,  3G  L.  Ed.  528. 

Where  the  relief  sought  against  one 
of  several  defendants  is  merely  inci- 
dental to  the  principal  purpose  of  the 
suit,  the  fact  that  such  incidental  relief 
pertains  to  one  only  of  the  defendants 
does  not  make  it  a  separable  contro- 
versy so  as  to  give  such  defendant  the 
right  of  removal.  MacGinniss  v.  Bos- 
ton &  M.  Consol.  Copper  &  Silver  Min. 
Co.  (1902)  119  Fed.  96,  55  C.  C.  A.  G48. 

A  railway  company  sued  for  negligent- 
ly setting  a  fire  had  a  separable  contro- 
versy removable  to  the  federal  court, 
where  the  required  diversity  of  citizen- 
ship existed,  unaffected  by  the  joinder 
as  defendants  of  insurance  companies, 
which  raised  no  issue  with  the  railway 
company,  being  present  merely  to  claim 
by  subrogation  a  share  of  any  recovery. 
Ireton  v.  Pennsylvania  Co.  (1911)  185 
Fed.  84,  107  O.  C.  A.  304. 

It  is  immaterial  whether  the  separa- 
ble controversy  is  considered  the  main 
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or  principal  one  in  the  suit  or  not,  or 
what  other  controversies  or  parties 
are  incidentally  or  otherwise  involved 
in  it  Bybee  v.  Hawkett  (C.  C.  1880) 
5  Fed.  1,  6  Sawy.  593;  Langdon  v. 
Fogg  (C.  O.  1883)  18  Fed.  5.  21 
Blat2hf.  392.  But  see  Republic  Fire 
Ins.  Co.  V.  Keogh  (N.  Y.  1881)  23  Hun, 
644. 

Removal  of  a  cause  will  not  be  sus- 
tained upon  the  ground  that  there  is 
more  than  one  controversy,  because  the 
complaint  demands  an  "account  of  the 
moneys  received  by  the  defendants,  or 
any  of  them,  from  operating  a  ferry 
without  license,"  when  the  object  of 
the  suit  was  to  obtain  a  perpetual  in- 
junction forbidding  the  defendants  from 
operating  such  ferry  without  a  license. 
The  petition  for  an  account  is  only  an 
incident  to  the  principal  relief  sought. 
City  of  New  York  v.  New  Jersey 
Steamboat  Transp.  Co.  (C.  O.  1885)  24 
Fed.  817. 

A  prayer  for  the  reformation  of  a 
mortgage  deed,  in  a  suit  to  foreclose  the 
mortgage,  is  merely  incidental  to  the 
main  object  of  the  complaint,  viz.,  a 
foreclosure,  and  does  not  create  a  sepa- 
rable controversy,  within  the  meaning 
of  the  act  of  1875.  Winchell  v.  Coney 
(C.  C.  1886)  27  Fed.  482. 

An  action  was  brought  in  the  district 
court  of  Kansas,  by  a  bank,  located  in 
Kansas,  claiming  to  be  the  assignee  of 
a  certain  mortgage,  against  a  corpora- 
tion which  was  a  citizen  of  Kansas,  and 
also  against  a  citizen  of  Ohio,  and  also 
against  four  other  defendants,  who 
were  citizens  of  Kansas.  It  appeared 
from  the  pleadings  that  the  only  de- 
fendants who  retained  an  interest  in 
the  suit  were  the  defendant  corporation 
and  the  nonresident  defendant,  whose 
interest  consisted  in  the  fact  that  he 
was  a  mortgagee  of  the  defendant  cor- 
poration, and  also  the  assignee  of  the 
mortgages  of  several  of  his  codefend- 
ants,  and  that,  subsequently  to  the  ex- 
ecution of  these  mortgages,  he  had  pur- 
chased the  entire  property  of  the  de- 
fendant corporation.  Held,  that  the 
main  controversy  was  between  the 
plaintiff  and  the  defendant  corporation, 
and  the  controversy  between  the  plain- 
tiff and  the  nonresident  defendant  was 
but  incidental  to  the  main  controversy, 
and  therefore  that  the  cause  was  not 
subject  to  removal.  First  Nat.  Bank  of 
Manhattan  v.  King  Wrought  Iron 
Bridge  Co.  (D.  0.  1875)  Fed.  Cas.  No. 
4,803. 

Where  a  petition  for  an  accident  at  a 
crossing  sought  to  recover  on  the 
ground  that  the  engineer  had  failed  to 
comply  with  the  requirements  of  the 
blow-post  law,  and  the  averments  as 
to  the  negligent  location  of  a  warehouse 
by  the  railroad  near  the  crossing  were 
matters  of  inducement,  and  not  a 
ground  of  recovery,  these  allegations 
did  not  make  a  separable  controversy 
between  the  railroad  and  the  plaintiff. 
Southern  Ry.  Co.  v.  Grizzle  (1906)  53 
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S.  E.  244,  124  Ga.  785,  110  Am.  St 
Rep.  191. 

The  relief  sought  in  a  petition  for 
the  sale  of  a  decedent's  realty  praying 
that  the  defendants  be  required  to  set 
up  their  several  claims  is  merely  in- 
cidental to  the  main  purpose  of  the 
proceeding;  and  the  fact  that  such  in- 
cident relates  alone  to  a  nonresident 
holder  of  a  mortgage  against  the  estate 
does  not  separate  that  part  from  the 
rest  of  the  controversy,  so  as  to  en- 
title him  to  a  removal  of  the  cause  in- 
to the  federal  court.  State  of  Connecti- 
cut V.  Adams  (1859)  9  Ohio  Oir.  Ct  R. 
21,  6  O.  C.  D.  46. 

In  an  action  against  a  railway  com- 
pany to  recover  the  value  of  certain 
cotton  destroyed  by  fire  while  in  the 
possession  of  a  storage  company,  and 
for  which  defendant  had  issued  to  the 
owners  bills  of  lading,  certain  insurance 
companies  who  had  insured  the  cotton 
for  defendant  were  made  defendants. 
Held,  that  the  court  below  properly  re- 
fused the  petition  of  the  insurance  com- 
panies for  a  removal  of  the  cause  as  a 
separable  action  to  the  federal  court, 
as  the  real  controversy  was  between 
plaintiffs  and  the  railway  company,  and 
as  the  liability  of  the  insurance  compa- 
nies was  incidental  to  that  of  the  rail- 
wa<y  company.  Insurance  Co.  of  North 
America  v.  Delaware  Mut.  Safety  Ins. 
Co.  (1892)  91  Tenn.  (7  Pickle)  537,  19 
S.  W.  755. 

170.  Separate  interests  or  claims  In 
sobject-matterw— An  assignee  brought 
suit  in  the  state  court  to  disincumber 
a  fund  in  his  possession  of  alleged  liens, 
and  each  defendant  set  up  a  separate 
defense,  and  asked  payment  out  of  the 
fund.  The  trial  court  decided  against 
the  assignee,  who  appealed;  but,  pend- 
ing the  appeal,  paid  all  the  defendants 
but  one,  but  did  not  dismiss  them  from 
his  suit.  The  appellate  court  reversed 
the  judgment  of  the  lower  court,  and 
remanded  the  case  for  further  proceed- 
ings. Held,  there  was  no  separable 
controversy  between  the  assignee  and 
the  defendant  not  paid.  Rosenthal  v. 
Coates  (1893)  148  U.  S.  142,  13  Sup. 
Ct.  576,  37  L.  Ed.  399. 

Where  the  question  to  be  decided 
in  a  cause  is  the  right  of  a  plaintiff  to 
carry  passengers  into  a  certain  park 
owned  by  one  of  the  defendants,  the 
other  defendants  being  the  lessees  of 
such  park,  a  separate  controversy  ex- 
ists between  the  lessor  and  plaintiff. 
Sharp  V.  Whiteside  (O.  O.  1883)  19 
Fed.  150. 

A  proceeding  in  mandamus  on  the  re- 
lation of  a  city  to  compel  several  rail- 
roads to  lower  a  street  crossing  joint- 
ly used  by  them  is  not  a  separable  con- 
troversy as  between  the  state  and  one 
of  the  roads  which  uses  the  track  over 
the  crossing  by  virtue  of  a  lease  from 
another  road.  Ohio  v.  Columbus  &  X. 
R.  Co.   (C.  O.  1891)  48  Fed.  626. 

Where  a  part  of  the  relief  asked  is 
that  undue  notes,  alleged  to  have  been 


given  by  certain  of  defendants  in  con- 
sideration of  a  fraudulent  conveyance, 
and  transferred  by  the  payee  to  the 
other  defendants  as  collateral  security 
for  an  indebtedness,  be  surrendered  to 
the  makers,  the  makers  have  no  sepa- 
rable controversy  from  the  holders  of 
the  notes;  nor  has  one  holder  a  sepa- 
rable controversy  from  the  other  hold- 
ers, all  being  jointly  interested  in  the 
notes  as  collateral  security.  Burgun- 
der  V.  Browne  (O.  O.  1893)  50  Fed. 
497. 

171. Title   to    real   property^— A 

suit  against  tenants  in  common  or  per- 
sons claiming  to  be  such,  concerning  the 
title  to  or  possession  of  land,  is  sepa- 
rable. Field  V.  Lownsdnle  (C.  C. 
1867)  Fed.  Cas.  No.  4,769;  Goodenough 
V.  Warren  (C.  C.  1879)  Fed.  Cas.  No. 
5.534. 

A  suit  to  remove  a  cloud  from  title, 
brought  against  the  person  in  posses- 
sion, whose  title  was  attacked,  and  the 
trustee  and  cestui  in  a  deed  of  trust 
given  by  him  to  secure  a  debt  involves 
no  separable  controversy.  Steinkuhl  v. 
York  (C.  C.  1879)  Fed.  Cas.  No.  13,- 
35G. 

A  bill  to  quiet  title,  reauiring  each 
of  feeveral  defendants  to  set  up  any 
claim  or  right  he  may  have,  or  be  for- 
ever barred  from  so  doing,  and  seeking 
an  accounting  for  rents  and  profits, 
does  not  present  a  single  controversy. 
Stanbrough  v.  Cook  (C.  C.  1889)  38 
Fed.  369,  3  K  R.  A.  400;  Bacon  v. 
Felt  (C.  C.  1889)  38  Fed.  870;  Bates 
V.  Carpentier  (C.  C.  1899)  98  Fed.  452; 
Carothers  v.  McKinley  Mining  &  Smelt- 
ing Co.  (C.  C.  1902)  116  Fed.  947. 

In  a  proceeding  for  the  determination 
of  the  question  whether  the  property  of 
a  deceased  person  was  separate  or  com- 
munity property,  there  cannot  be  any 
separable  controversy  between  any  of 
the  persons  claiming  rights  to  share  in 
the  distribution  of  the  property.  In  re 
Foley  (C.  C.  1897)  80  Fed.  949. 

In  a  suit  for  an  undivided  half  inter- 
est in  a  single  tract  of  land  alleged  to 
be  wrongfully  withheld  by  the  two  de- 
fendants, there  is  no  separable  contro- 
versy, so  as  to  allow  removal  to  the 
federal  Circuit  Court,  though  the  citi- 
zenship of  plaintiffs  and  of  only  one  of 
defendants  is  diverse.  Knight  v.  Lutch- 
er  &  Moore  Lumber  Co.  (1905)  136 
Fed.  404,  69  C.  C.  A.  248,  rehearing  de- 
nied (1905)  139  Fed.  1007,  71  C.  C.  A. 
684. 

In  a  suit  by  a  purchaser  to  enforce 
specific  performance  of  a  contract  for 
the  sale  of  land  against  the  vendor  and 
a  grantee  to  whom  he  conveyed  the 
land  subsequent  to  the  contract  with 
complainant,  but  before  it  was  record- 
ed, there  is  a  separate  controversy 
with  such  grantee  involving  his  right  to 
hold  the  land  as  against  the  complain- 
ant, which  gives  him  the  right  to  re- 
move the  cause  where  he  is  a  nonresi- 
dent and  the  requisite  amount  is  in- 
volved.   Elkins  T.  Howell  (C.  C.  1905) 

(926) 


§  1010 


THE  JUDICIAL  CODE 


(Tit  12c 


140  Fed.  157;  Wheeling  Creek  Gas 
Coal  &  Coke  Co.  v.  Elder  (C.  C.  1909) 
170  Fed.  215. 

An  action  of  trespass  to  try  title 
brought  in  a  Texas  court  under  the 
statute  of  that  state,  in  which,  as  per- 
mitted by  the  state  statutes,  different 
persons  each  claiming  title  to  the  same 
tract  of  land  are  made  parties  and  an- 
swer setting  up  their  respective  claimfe, 
some  of  said  defendants  as  well  as  the 
plaintiff  being  citizens  of  the  state, 
while  others  are  citizens  of  another 
state,  does  not  involve  a  separable  con- 
troversy between  citizens  of  different 
states  which  render  it  removable  by  a 
nonresident  defendant.  Lomax  v.  Fos- 
ter Lumber  Co.    (1909)   174  Fed.  959. 

An  action  to  quiet  title  to  a  water 
right  against  a  number  of  defendants 
all  claiming  rights  in  a  stream,  but  not 
otherwise  connected  with  each  other, 
presents  a  separable  controversy  be- 
tween complainant  and  a  nonresident 
defendant.  McMullen  v.  Halleck  CatUe 
Co.  (C.  C.  1910)  193  Fed.  282.  But  see 
Davey  v.  Yolo  Water  &  Power  Co.  (D. 
C.  1913)  211  Fed.  345,  holding  that, 
where  plaintiff  sued  to  quiet  title  to 
certain  water  rights  as  against  defend- 
ants, each  of  whom  was  alleged  to  claim 
some  rights  in  the  waters,  plaintiff  was 
authorized  by  Code  Civ.  Proc.  Cal.  § 
379,  to  join  all  the  defendants,  and 
hence  one  of  them,  who  was  a  nonresi- 
dent, could  not  remove  the  cause  as  in- 
volving a  separable  controversy  as 
to  it 

In  judgment  creditors'  suit  to  set 
aside  fraudulent  transfer,  in  which 
fraudulent  grantor's  trustee  in  bank- 
ruptcy intervened,  there  was  no  sepa- 
rable controversy.  Casey  v.  Baker  (D. 
C.  1914)   212  Fed.  247. 

172. Foreclosure  of  mortgage.^ 

On  a  bill  of  foreclosure  filed  by  a  bond- 
holder of  a  railroad  company,  the 
cause  may  be  removed  on  petition  of 
the  company,  its  oflScers,  and  the  mort- 
gage trustees,  without  joining  the  code- 
fendants;  and  the  existence  of  judg- 
ment creditors  and  the  fact  that  one  of 
them  has  filed  a  cross-bill,  does  not  af- 
fect the  right  of  removal.  Osgood  v. 
Chicago.  D.  &  V.  R.  Co.  (C.  C.  1875) 
Fed.  Cas.  No.  10,604. 

In  an  action  to  foreclose  mortgages 
on  land  in  Nebraska  by  the  assignee  of 
the  mortgages,  a  citizen  of  Wisconsin, 
the  mortgagors  and  persons  holding 
judgment  liens  on  the  property  were 
made  defendants.  One  of  the  latter,  a 
citizen  of  Illinois,  answered,  alleging 
that' the  mortgagors  were  insolvent,  and 
that  the  mortgages  were  given,  and  two 
of  the  judgments  confessed,  for  the 
purpose  of  defrauding  him,  and  prayed 
that  they  be  canceled.  Held,  that  the 
answer  gave  rise  to  a  separable  contro- 
versy, wholly  between  citizens  of  dif- 
ferent states.  Rich  v.  Gross  (1890) 
29  Neb.  337,  45  N.  W.  468. 

173.  — —  Condemnation  proceedings. 
—A    proceeding    to    condemn    certain 
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lands,  in  which  a  citizen  of  the  same 
state  with  plaintiff  owns  the  fee,  while  a 
citizen  of  a  different  state  holds  a  per- 
petual lease,  is  not  a  separable  con- 
troversy when  the  main  question  is  as 
to  the  right  to  condemn.  City  of  Bel- 
laire  v.  Baltimore  &  O.  R.  Co.  (1892) 
146  U.  S.  117,  13  Sup.  Ot  16,  36  L.  Ed. 
910;  City  of  Le  Mars  v.  Iowa  Falls 
&  S.  <3.  R.  Co.  (C.  C.  1882)  48  Fed. 
661;  City  of  Washington  v.  Columbus 
&  O.  M.  R.  Co.  (O.  C.  1893)  53  Fed. 
673.  But,  where  the  property  is  held  by 
defendants  as  tenants  in  common,  there 
is  a  separable  controversy.  Northern 
Pac.  Terminal  Co.  v.  Lowenberg  (C. 
C.  1883)  18  Fed.  339,  9  Sawy.  348. 

An  action  in  a  state  court  to  condemn 
right  of  way  over  a  tract  of  land,  the 
fee  of  which  is  owned  by  a  defendant 
who  is  a  citizen  of  the  same  state  as 
plaintiff,  does  not  involve  a  separable 
controversy  between  plaintiff  and  a  non- 
resident defendant,  joined  as  having  a 
leasehold  interest  in  all  or  a  part  of 
the  tract,  which  entitles  the  latter  to 
remove  the  cause  into  a  federal  court, 
although  he  may  be  entitled  to  a  sep- 
arate award  of  compensation  covering 
his  interest.  Oroville  &  N.  R.  Co.  v. 
Leggett  (C.  C.  1908)  162  Fed.  571. 

Under  the  statutes  of  New  Jersey, 
which  provide  for  making  a  mortgagee 
a  party  to  a  proceeding  for  the  condem- 
nation of  land  for  public  use,  both  own- 
er and  mortgagee  are  indispensable  par- 
ties and  interested  in  the  same  ques- 
tions, and  the  cause  is  not  removable. 
Fishblatt  v.  Atlantic  City  (C.  C.  1909) 
174  Fed.  196. 

A  proceeding  for  condemnation  of 
property,  under  Code  Civ.  Proc.  Cal.  § 
1244,  against  a  number  of  defendants, 
is  not  removable,  on  the  ground  of  a 
separable  controversy,  where  the  claims 
of  the  defendants  are  to  the  same  prop- 
erty. West  Side  R.  Co.  v.  California 
Pac.  R.  Co.  (D.  O.  1913)  202  Fed.  331. 

174.  Interests  in  separate  parts  of 
subject-matter.— In  a  suit  by  a  bank  of 
Boston,  Mass.,  to  foreclose  the  equity  of 
redemption  of  defendant,  a  citizen  of 
New  Hampshire,  in  five  shares  of  trust 
property  held  by  plaintiff  as  collateral 
security  for  payment  of  defendant's 
bond,  defendant  averred  in  his  answer 
that  he  had  sold  one  of  the  shares  to 
C,  of  Boston.  Plaintiff  thereupon 
amended  its  bill,  and  made  C.  a  party 
defendant,  who  subsequently  entered  an 
appearance.  Held,  that  such  cause 
could  not  be  removed.  Merchants'  Nat. 
Bank  v.  Thompson  (C.  C.  1880)  4  Fed. 
876. 

Plaintiff,  claiming  that,  by  a  contract 
with  him,  defendants  became  lessees 
of  a  plantation  of  which  he  became 
owner,  sued  them  for  rent,  and  as- 
serted his  lessor's  lien  upon  all  effects 
found  upon  the  premises.  The  par- 
ties all  lived  in  the  same  state.  A  citi- 
zen of  a  different  state  intervened, 
claiming  to  be  the  owner  of  a  part  of 
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the  effects  in  question,  and  praying,  as 
essential  to  his  relief,  that  the  contract 
between  plaintiff  and  defendants  be  de- 
creed to  be  a  mere  mortgage,  giving 
plaintiff  no  rights  of  ownership.  Held, 
that  there  was  no  separable  controver- 
sy wholly  between  the  intervener  on  one 
side,  and  the  other  parties  upon  the 
other,  such  as  to  give  him  the  right  to 
remove  the  cause  into  a  federal  court. 
Freidler  v.  Chotard  (O.  O.  1883)  19 
Fed.  227. 

There  is  not  a 'separable  controversy 
in  assessment  for  municipal  improve- 
ments, where  the  court  determines  the 
district  in  which  the  assessment  shall 
be  laid,  and  the  parties  thereto,  and  in 
a  single  judgment  each  piece  of  prop- 
erty is  assessed.  In  re  City  of  Chica- 
go (C.  C.  1894)  64  Fed.  897. 

Where,  after  sustaining  the  Missouri 
maximum  freight  rate  law  as  amended 
and  the  two-cent  passenger  rate  law 
by  the  Supreme  Court,  the  state  sued 
certain  railroad  companies  for  over- 
charges in  the  interim  for  the  benefit  of 
shippers,  such  suits  were  not  removable 
to  the  federal  court  as  involving  a  sep- 
arable controversy.  State  of  Missouri 
ex  rel.  Barker  v.  Chicago  &  A.  R.  Co. 
(D.  C.)  216  Fed.  562. 

175. Condemnation    proceedings. 

—A  proceeding  by  a  railroad  company 
to  condemn  right  of  way  under  the 
statutes  of  South  Dakota  against  a 
number  of  defendants  owning  land  in 
severalty  presents  a  separable  contro- 
versy with  respect  to  each  owner,  and  is 
removable  by  a  defendant,  who  is  a 
citizen  of  another  state,  where  the  req- 
uisite amount  is  involved  to  give  the 
federal  court  jurisdiction.  South  Dako- 
ta Cent  Ry.  Co.  v.  Chicago,  M.  &  St 
P.  Ry.  Co.  (1905)  141  Fed.  578,  73  C. 
C.  A.  176. 

In  a  suit  brought  by  a  city  against 
known  and  unknown  owners,  for  the 
condemnation  of  land  for  the  opening  of 
a  street,  the  only  controversy  being  as 
to  the  value  of  the  land,  where  a  non- 
resident voluntarily  appears  as  one 
of  the  unknown  owners,  as  to  him  it  is 
a  controversy  wholly  between  himself 
and  the  city,  and  he  has  the  right  to 
remove  the  cause  into  the  federal  court 
City  of  Chicago  v.  Hutchinson  (C.  C. 
1882)  15  Fed.  129,  11  Biss.  484. 

A  petition  for  removal,  filed  by  a  rail- 
road company,  one  of  the  defendants, 
averring  that  petitioner  was  a  corpo- 
ration created  under  the  laws  of  Wis- 
consin; that  complainants  were  citi- 
zens of  Massachusetts;  that  the  other 
defendants  were  citizens  of  states  oth- 
er than  Massachusetts;  that  petitioner 
was  the  sole  owner  of  a  part  of  the 
land  in  dispute,  and  was  in  sole  posses- 
sion thereof;  and  that  none  of  the 
other  defendants  had  or  claimed  any  in- 
terest therein,— shows  a  separable  con- 
troversy between  complainants  and  the 
petitioner,  and  entitles  the  latter  to  a 


removal.  Bacon  ▼.  Felt  (C.  C.  1889) 
88  Fed.  870. 

Where  a  petition  filed  by  a  railroad 
company  with  the  state  railroad  com- 
missioners, for  the  purpose  of  obtain- 
ing their  consent  to  the  taking  of  cer- 
tain land  by  condemnation  proceedings, 
is  sought  to  be  removed,  the  controver- 
sy between  the  railroad  company  and 
the  owners  of  the  land  sought  to  be 
taken  is  separable  from  that  between 
the  company  and  the  town  in  which  the 
land  lies,  though  part  of  the  land  is 
sought  for  the  purpose  of  making  a 
highway  in  lieu  of  another  highway 
wanted  ~for  railroad  purposes.  New 
York,  N.  H.  &  H.  R.  Co.  v.  Cockcroft 
(C.  C.  1891)  46  Fed.  881. 

Where  an  application  is  made,  under 
state  laws,  to  condemn  a  portion  of  a 
large  tract  of  land,  the  whole  of  which 
is  owned  in  fee  by  a  defendant,  who  is 
a  citizen  of  another  state  than  the  ap- 
plicant's, and  a  small  part  of  which, 
including  some  of  the-  land  sought  to  be 
condemned,  has  been  leased  by  him  to 
another  defendant,  who  is  a  citizen  of 
the  same  state  as  the  applicant,  there 
is  a  separable  controversy  between  the 
applicant  and  such  first-named  defend- 
ant as  to  the  land  not  leased.  Sugar 
Creek,  P.  B.  &  P.  C.  R.  Co.  v.  McKell 
(C.  C.  1896)  75  Fed.  34;  Deepwater 
Ry.  Co.  V.  Western  Pocahontas  Coal  & 
Lumber  Co.  (C.  C.  1907)  152  Fed.  824. 

In  a  condemnation  proceeding  insti- 
tuted by  a  railroad  company,  under  Rev. 
St.  Wis.  1898,  §  1845  et  seq.,  by  the  fil- 
ing of  a  petition  in  a  circuit  court  of 
the  state  against  numerous  property 
owners,  upon  which  the  statute  pro- 
vides for  a  hearing  as  to  petitioner's 
right  to  condemn,  and,  if  such  right  is 
sustained,  for  the  appointment  of  a 
commission,  which,  on  request  of  the 
company  or  the  owner,  shall  appraise 
any  piece  of  the  property  described, 
from  which  appraisal  an  appeal  may  be 
taken  to  the  court,  and  tried  to  a  jury 
as  in  ordinary  law  actions,  there  is  a 
single  controversy  only  presented  as  to 
the  right  to  condemn,  to  be  determined 
between  the  petitioner,  on  one  side,  and 
all  of  the  parties  joined  as  defendants, 
on  the  other;  and  the  mere  fact  that 
a  defendant  is  the  owner  of  part  of  the 
lands  sought  to  be  taken  in  severalty 
does  not  create  a  separable  controversy 
between  him  and  the  petitioner.  Per- 
kins V.  Lake  Superior  &  S.  E.  Ry.  Co. 
(C.  C.  1905)  140  Fed.  906. 

176.  Parties  Joined  as  claiming  Inter- 
est In  subject-matter^— A  bill  by  a  cred- 
itor of  an  alleged  insolvent  partnership 
to  have  set  aside  certain  alleged  fraud- 
ulent confessions  of  judgment  and 
transfers  of  assets,  and  to  have  the  as- 
sets distributed  among  all  creditors  of 
the  partnership  ratably,  which  makes 
parties  defendant  all  persons  claiming 
an  interest  in  the  partnership  property 
adversely  to  plaintilE  under  the  alleged 
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fraudulent  judgments  and  transfers, 
presents  but  a  single  controversy  be- 
tween plaintiff  and  all  the  defendants, 
as  they  are  all  necessary  parties. 
Graves  v.  Corbin  (1890)  132  U.  S.  571, 
10  Sup.  Ct  196.  33  L.  Ed.  462.  revers- 
ing decree  Corbin  v.  Boies  (C.  C.  1888) 
34  Fed.  692. 

Complainant  purchased  land  from  K., 
giving  her  his  notes  for  deferred  pay- 
ments, and  afterwards  sold  the  land  to 
M.,  making  a  deed  therefor,  which,  to- 
gether with  M.'s  notes  and  mortgage 
for  the  purchase  money,  was  placed  in 
the  hands  of  one  T.,  as  trustee,  to  col- 
lect certain  of  the  notes  when  due,  and 
thereupon  record  the  deed,  and  to  de- 
liver the  proceeds  of  the  notes  collected 
and  the  remaining  notes  and  the  mort- 
gage to  complainant,  on  the  latter's 
furnishing  an  abstract  showing  perfect 
title  in  himself.  After  the  notes  and 
mortgages  had  been  placed^  in  T.'s 
hands,  a  tripartite  agreement  was  made 
between  complainant,  K.,  and  M., 
whereby,  among  other  things,  complain- 
ant was  to  assign  M.'s  notes  and  mort- 
gage to  K.,  in  discharge  of  his  debt  to 
her,  and  T.  was  to  hold  and  collect  the 
same  for  her  benefit.  Afterwards  com- 
plainant brought  a  suit  for  specific  per- 
formance against  M.  and  T.,  also  mak- 
ing K.  and  her  husband  parties  defend- 
ant, on  the  ground  that  they  refused 
to  join  as  complainants,  but  not  alleging 
any  default  on  their  part  Held,  that 
the  cause  was  not  removable  to  the  fed- 
eral court  on  the  ground  of  a  separable 
controversy.  Scoutt  v.  Keck  (1896) 
73  Fed.  900,  20  C  C.  A.  103,  36  U.  S. 
App.  586. 

In  an  action  brought  by  an  adminis- 
tratrix against  an  insurance  company 
upon  a  policy  of  insurance  on  the  life 
of  her  intestate,  in  which  one  claiming 
the  policy  as  assignee  is  made  a  party 
defendant,  the  controversy  between  the 
administratrix  and  the  assignee  on  the 
one  side,  and  the  company  on  the  oth- 
er, is  single.  McNulty  v.  Connecticut 
Mut  Life  Ins.  Co.  (C.  C.  1891)  46 
Fed.  305. 

A  suit  to  enforce  a  mechanic's  lien 
against  a  railroad,  under  Laws  S.  D. 
1893,  c.  116,  §  4,  which  requires  all  lien 
holders  to  be  made  parties,  and  their 
claims  and  priorities  adjudicated,  is 
not  removable  on  the  ground  that  there 
is  a  controversy  between  plaintiff  and 
the  railroad  company  which  is  separable 
from  the  matters  aflfecting  other  lien 
holders  who  are  defendants,  and  citi- 
zens of  the  same  state  with  plaintiff. 
Sweeney  v.  Grand  Island  &  W.  C.  R. 
Co.  (C.  C.  1804)  61  Fed.  3. 

In  a  foreclosure  suit  brought  in  a 
state  court  a  third  person  was  made  a 
party  as  claiming  some  interest  un- 
known to  complainant  He,  being  a 
nonresident,  voluntarily  appeared,  and 
removed  the  cause  to  a  federal  court 
on  the  ground  of  a  separable  contro- 
versy, setting  up  a  claim  which  was  in- 
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dependent  of  and  paramount  to  the 
mortgage.  Held,  that  such  a  daim 
could  not  be  litigated  in  the  foreclosure 
suit;  and  as,  if  the  federal  court  re- 
tained the  cause,  ft  would  dismiss  as  to 
the  removing  party,  leaving  the  case  to 
proceed  between  parties  who  had  not 
invoked  the  federal  jurisdiction,  the 
cause  would  be  remanded  without  any 
action  whatever.  California  Safe  De- 
posit &  Trust  Co.  v.  Cheney  Electric 
Light,  Telephone  &  Power  Co.  (D.  C. 
1893)  56  Fed.  257. 

Where,  to  a  controversy  between  citi- 
zens of  the  same  state,  a  citizen  of  an- 
other state  is  made  a  party  only  for  the 
purpose  of  cutting  off  a  junior  lien,  he 
cannot  have  the  cause  removed,  for 
there  is  no  separable  controversy  as  to 
.him.  Flynn  v.  Des  Moines  &  St.  Ij. 
Ry.  Co.  (1884)  63  Iowa,  490,  19  N.  W. 
312. 

177.  Priorities  of  liens  or  rights  In 
subject-matter.— A  separable  controver- 
sy exists,  removable  to  a  federal  court 
by  a  foreign  corporation,  joined  as  a 
party  defendant  to  a  suit  to  foreclose  a 
mortgage,  where  both  mortgagor  and 
mortgagee,  who  are  citizens  of  the 
state,  unite  in  attacking  the  validity  of  a 
prior  mortgage  in  favor  of  such  corpo- 
ration on  the  ground  that  it  was  doin^ 
business  without  complying  with  state 
laws,  and  that  the  secured  note  em- 
braced charges  exacted  because  of  an 
illegal  combination  in  restraint  of  trade. 
Fritzlen  v.  Boatmen's  Bank  (1909)  29 
S.  Ct  366,  212  U.  S.  364,  53  L.  Ed. 
551,  affirming  decree  Boatmen's  Bank 
of  St.  Louis  V.  Fritzlen  (1907)  89  P. 
915,  75  ICan.  479,  22  L.  R.  A.  (N.  S.) 
1235;  Boatmen's  Bank  v.  Same  (1905) 
135  Fed.  650,  68  C.  C  A.  288,  reversing: 
Weldon  v.  Fritzlen  (C.  C.  1904)  128 
Fed.  608. 

A  creditor,  made  a  defendant  in  a 
foreclosure  suit,  who  sets  up  a  claim  of 
priority  over  the  plaintiff's  mortj?age, 
does  not  thereby  make  a  separable  con- 
troversy between  plaintiff  and  himself. 
Thurber  v.  Miller  (1895)  67  Fed.  371, 
14  C.  C.  A.  432.  32  U.  S.  App.  209. 

In  proceedings  to  foreclose  a  mort- 
gage securing  railroad  bonds  issued  to  a 
construction  company,  a  controversy 
between  the  construction  company  and 
a  county  which  had  transferred  prop- 
erty to  the  company  on  conditions 
which  had  not  been  fulfilled  as  to  the 
priority  of  their  respective  claims  is 
separable.  Foster  v.  Chesapeake  &  N. 
Ry.  Co.  (C.  C.  1891)  47  Fed.  369,  dis- 
tinguishing Fidelity  Ins.  Trust  A;  Safe 
Deposit  Co.  V.  Huntington  (1886)  117 
U.  S.  280,  6  Sup.  Ct.  733,  29  L.  Ed. 
898. 

In  a  suit  in  equity  in  Illinois  to  fore- 
close a  trust  deed,  the  controversy  is 
not  severable,  as  between  the  trustee, 
the  owner  of  the  equity  of  redemption, 
and  subsequent  incumbrancers  or  lien- 
ors. Maher  v.  Tower  Hotel  Co.  (C.  O. 
1899)  94  Fed.  225. 
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In  an  action  to  foreclose  a  mortgai^e, 
there  is  no  such  separable  controversy 
as  will  entitle  the  mortgagor  to  a  re- 
moval to  the  federal  court,  the  com- 
plaint representing  that  the  other  de- 
fendants claim  some  interest  in  the 
land,  and  alleging  that  it  is  subsequent 
to  the  mortgage.  Northwestern  &  Pa- 
cific Hypotheek  Bank  y.  Suksdorf 
<18«6)  46  Pac.  1027,  15  Wash.  476. 

On  a  creditors*  bill  to  subject  incum- 
bered property  to  the  payment  of  the 
creditors'  judgment  by  a  sale  and  dis- 
tribution of  the  proceeds  among  lien- 
holders  according  to  their  respective 
priorities,  the  cause  of  action  is  not  di- 
visible. Fidelity  Ins.,  Trust  &  Safe  De- 
posit Co.  V.  Huntington  (1886)  117  U. 
S.  280,  6  Sup.  Ct  733.  29  L.  Ed.  898. 

A  creditors*  suit,  the  purpose  of 
which  is  to  obtain  the  administration  of 
the  property  of  an  insolvent  corpora- 
tion, and  incidentally  to  exclude  certain 
of  the  defendants  from  participating  in 
the  distribution  of  such  property,  on  the 
ground  of  the  invalidity  of  a  contract 
made  by  the  corporation,  on  which  their 
rights  as  creditors  depend,  is  indivisible, 
and  no  one  of  such  defendants  can  re- 
move the  cause  on  the  ground  that  there 
is  a  separable  controversy  as  to  him, 
althouj?h  their  interests  may  be  several, 
and  their  defenses  different  Golbum  v. 
Hill  (1900)  101  Fed.  500,  41  O.  C.  A. 
467. 

A  bill  by  a  creditor  to  enjoin  an  ex- 
ecution sale  of  the  insolvent  debtor's 
property,  set  aside  the  levies,  and  sub- 
ject the  property  to  the  claims  of  all 
the  creditors  pro  rata,  is  not  a  separa- 
ble action  which  can-  be  removed  by 
creditors  claiming  a  lien  prior  to  all  oth- 
ers. TumbuU  Wagon  Co.  v.  Linthicum 
Carriage  Co.   (C.  C.  1897)  80  Fed.  4. 

In  a  suit  by  a  judgment  creditor 
against  the  debtor  and  a  lien  creditor, 
a  prayer  for  the  subjection  of  the  prop- 
erty of  the  defendant  debtor  to  plain- 
tiffs* judgment  does  not  make  a  sep- 
arable controversy  between  plaintiffs 
and  the  nonresident  creditor  defendant, 
so  as  to  authorize  removal  to  the  Unit- 
ed States  court  on  the  ground  of  diverse 
citizenship.  Palmer  v.  Inman  (1905)  50 
S.  E.  86,  122  Ga.  226. 

In  a  condemnation  proceeding,  where 
the  parties  defendant  are  a  domestic 
corporation  and  also  a  foreign  corpo- 
ration acting  as  trustee  for  the  hold- 
ers of  bonds  secured  by  a  mortgage  on 
the  premises  sought  to  be  condemned, 
the  controversy  as  to  the  foreign  cor- 
poration is  not  separate,  so  as  to  give 
it  a  right  to  remove  the  cause  to  a  fed- 
eral court.  Colorado  Fuel  &  Iron  Co. 
V.  Four  Mile  Ry.  Co.  (1901)  66  Pac. 
902,  29  Colo.  90. 

A  junior  mortgagee  of  goods  under  a 
chattel  mortgage,  which  were  claimed 
by  a  prior  mortgagee,  who  was  a  cit- 
izen of  a  different  state  from  that  of 
the  junior  mortgagee  and  mortgagor, 
filed  a  petition  in  the  state  court  al- 
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leging  that  the  prior  mortgage  was 
fraudulent,  and  asking  for  a  specific  at- 
tachment agaiQst  the  goods,  and  that 
his  mortgage  be  declared  paramount  to 
the  other.  The  writ  of  attachment  was 
issued,  and  the  goods  seized  and  rede- 
livered to  the  prior  mortgagee  upon  his 
giving  a  forthcoming  bond.  The  mort- 
gagor and  prior  mortgagee  answered, 
alleging  the  validity  of  the  first  mort- 
gage, and  that  it  was  a  lien  superior  and 
paramount  to  complainant*8.  Held,  that 
the  cause  was  separable.  Capital  City 
Bank  v.  Hodgin  (C.  C.  1884)  22  Fed. 
209. 

To  an  action  against  a  railroad  com- 
pany by  one  asserting  an  indebtedness 
claimed  to  be  a  first  lien  on  the  defend- 
ant's track,  a  mechanic*s  lien  claimant 
and  the  mortgagee  of  the  company  were 
made  parties.  The  mechanic*s  lien 
claimant  filed  a  cross -petition,  asserting 
his  lien,  to  which  the  mortgagee  was 
made  a  party.  The  mortgagee,  in  his  * 
petition  for  removal,  claimed  that  his 
Hen  was  prior  to  each  of  the  lien  claim- 
ants, and  that  the  mechanic's  lien  claim- 
ant was  estopped  to  assert  a  lien  su- 
perior to  that  of  the  mortgage.  Held, 
that  the  controversy  presented  was 
simply  the  question  of  priority  of  liens, 
and  that  the  petition  failed  to  show  a 
separable  controversy.  Bissell  v.  Can- 
ada &  St.  L.  R.  Co.  (C.  C.  1889)  39 
Fed.  225. 

In  a  suit  brought  in  a  state  court  by 
a  citizen  of  the  state  against  a  railroad 
company,  also  a  citizen  of  the  state,  set- 
ting up  certain  claims  and  liens,  a  trus- 
tee, representing  the  bondholders,  was 
made  a  party  defendant.  Being  a  citi- 
zen of  another  state,  the  trustee  re- 
moved the  cause  on  the  ground  of  a  sep- 
arate controversy  between  it  and  plain- 
tiff. Held  that,  as  any  judgment  deter- 
mining the  rights  and  fixing  the  pri- 
ority of  liens  of  plaintiff  and  the  trus- 
tee would  of  necessity  be  against  the 
railroad  company,  there  was  no  sepa- 
rate controversy  between  the  former 
two.  Marsh  v.  AUanta  &  F.  R.  Co.  (C. 
C.   1892)   53  Fed.  168. 

That  in  a  suit  to  enforce  a  mechanic's 
lien  a  controversy  may  arise  over  prior- 
ities or  that  different  defendants  may 
have  different  defenses  does  not  make 
separable  controversies.  Sweeney  v. 
Grand  Island  &  W.  C.  R.  Co.  (O.  0. 
1894)  61  Fed.  3,  6. 

In  a  suit  in  a  state  court  to  enforce  a 
mechanic's  lien,  other  lien  claimants 
were  made  defendants,  and  filed  cross 
petitions  for  the  enforcement  of  their 
liens.  The  principal  defendant  filed  an 
answer  and  cross  petition  bringing  in 
as  defendants  a  mortgagee  alleged  to 
hold  a  lien  on  the  property  by  virtue  of 
an  after-acquired  property  clause  in  its 
mortgage,  and  also  a  subsequent  gran- 
tee of  the  property,  whose  deed  the  de- 
fendant asked  to  have  canceled  or  re- 
formed. Such  mortgagee  and  grantee 
were  citizens  of  the  same  state.    Held* 
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that  each  of  rach  cross  defendants  was 
adversely  interested  in  the  controversy 
of  the  other,  so  that  neither  could  re- 
move the  cause  on  the  ground  of  a  sep- 
arable controversy  as  to  which  a  di- 
versity of  citizenship  existed.  Gates 
Iron  Works  v.  James  E.  Pepper  &  Co. 
(C.  C.  1900)  98  Fed.  449. 

178.  Separate  relief  against  different 
defendants.— In  order  to  show  the  exist- 
ence of  a  controversy,  facts  must  be  al- 
leged which  present  a  question  for  the 
determination  of  the  court,  and  a 
prayer,  inter  alia,  for  relief  against  one 
of  several  defendants,  does  not  create  a 
separate  controversy  with  such  defend- 
ant, where  there  are  no  averments  in 
the  bill  upon  which  such  relief  could  be 
based.  MacGinniss  v.  Boston  &  M. 
Consol.  Copper  &  Silver  Min.  Co. 
(1902)  119  Fed.  96,  55  C.  C.  A.  648. 

Where  a  bill  against  numerous  defend- 
^  ants  for  the  foreclosure  of  a  mortgage 
alleged  that  certain  property  nominally 
owned  by  a  defendant  other  than  tha 
mortgagor  was  within  complainant's 
mortgage,  under  a  clause  covering  after- 
acquired  property,  in  which  claim  some, 
but  not  all,  of  the  defendants  were  in- 
terested, such  claim  created  a  separable 
controversy,  which  rendered  the  cause 
removable  by  the  defendant  claiming 
ownership  of  the  property.  New  Eng- 
land Water  Works  Co.  v.  Farmers' 
Loan  &  Trust  Co.  (1905)  136  Fed.  521, 
69  C.  C.  A.  297. 

Where  a  complaint  against  a  domes- 
tic corporation  and  a  foreign  corpora- 
lion  averred  a  cause  of  action,  and 
prayed  for  damages  and  an  accounting 
as  against  the  foreign  corporation 
alone,  for  failure  to  perform  a  contract, 
that  corporation  was  entitled  to  a  re- 
moval. Vinal  V.  Continental  Const.  & 
Imp.  Co.  (C.  C.  1888)  34  Fed.  228. 

When  the  contractors  are  made  par- 
ties in  a  suit  to  enforce  a  mechanic's 
lien  against  a  railroad  under  the  Mis- 
souri statute,  the  controversy  between 
the  plaintiff  and  the  railroad  company 
is  not  a  separable  one,  although,  in  or- 
der to  obtain  a  lien  against  the  prop- 
erty of  the  company,  the  plaintiff  is  re- 
quired to  show  that  he  filed  a  notice  of 
his  lien  in  the  proper  county  in  the 
proper  time,  in  addition  to  showing  that 
he  is  entitled  to  a  judgment  against  the 
contractor.  Ames  v.  Chicago,  S.  F.  & 
C.  Ry.  Co.  (C.  C.  1889)  39  Fed.  881. 

A  prayer  in  the  complaint  that  "de- 
fendants may  account  for  all  the  wrongs 
alleged,  and  on  such  accounting  repay 
all  sums  realized  by  said  defendants,  or 
any  of  them,"  is  not  a  prayer  for  a 
several  account,  and  the  controversy  is 
not  separable  on  that  ground.  Fox  v, 
Mackay  (C.  C.  1894)  60  Fed.  4. 

Defendant  J.  received  under  the  will 
of  her  husband  certain  real  estate  and 
personal  property  for  life,  remainder  to 
plaintiffs.  Defendant  J.  insured  the 
property  with  defendant  insurance  com- 
pany for  $2,875,  the  policy  providing 
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that  in  case  of  loss  the  insurer  should 
be  bound  for  three -fourths  of  the  actual 
cash  value  of  the  property.  After  loss 
a  settlement  was  made  between  de- 
fendant J.  and  insurer,  fixing  the  loss  at 
$1,500.  Thereafter  plaintiffs,  who  were 
remaindermen,  brought  suit  against  J. 
and  the  insurance  company,  claiming,  as 
against  the  insurance  company,  to  re- 
cover the  entire  face  value  of  the  pol- 
icy, and,  as  against  J.,  that  the  insur- 
ance covered  the  interest  of  the  remain- 
dermen, and  that  J.  was  a  trustee  of 
the  fund  to  hold  for  herself  for  life,  re- 
mainder to  plaintiffs.  Plaintiffs  and  J. 
were  dtizens  of  the  same  state,  but  de- 
fendant insurance  company  was  not. 
Held,  that  the  controversies  between 
plaintiffs  and  each  defendant  were  dif- 
ferent and  separable.  Harley  v.  Home 
Ins.  Co.  (C.  C.  1903)  125  Fed.  792. 

Complainants,  residents  of  Massachu- 
setts, filed  a  bill  to  restrain  infringe- 
ment of  a  trade-mark  against  a  New 
Jersey  corporation  and  defendant  K,  an 
individual  resident  of  Massachusetts, 
whom  the  bill  charged  was  defendant's 
president  and  general  manager.  The 
bill  also  alleged  that  L.  had  personally 
directed  and  procured  to  be  carried  on 
the  wrongful  acts  of  the  corporation 
complained  of,  and  prayed  for  an  in- 
junction against  both  defendants,  for  a 
conveyance  by  defendant  corporation  of 
all  rights  secured  by  any  rco:lstration  by 
defendants'  alleged  infringing  trade- 
mark, and  for  an  accounting  of  profits. 
Held,  that  the  bill  did  not  show  that  a 
separable  controversy  existed  between 
complainants  and  defendant  corpora- 
tion. Regis  V.  United  Drug  Co.  (C.  C. 
1910)  180  Fed.  201. 

Cause  of  action  against  register  of 
United  States  land  office  for  an  injunc- 
tion restraining  him  from  entering  can- 
cellation of  lieu  land  selections  by  a 
state  is  separable  from  that  against 
surveyor  general  of  the  state  to  compel 
the  latter  to  issue  patents.  State  Im- 
provement-Development Co.  V.  Leinin- 
ger  (D.  C.  1914)  226  Fed.  884. 

179.  Separate  defenseSd— A  separate 
defense  by  one  defendant  in  a  joint  suit 
against  him  and  others  upon  a  joint, 
or  a  joint  and  several,  cause  of  action 
does  not  create  a  separate  controver- 
sy, so  as  to  entitle  that  defendant,  if 
the  necessary  citizenship  exists  as  to 
him,  to  a  removal  of  the  cause  under 
Act  March  3,  1875,  c.  137,  {  2,  cL  2. 
LouisviUe  &  N.  R.  Co.  v.  Ide  (1885) 
6  Sup.  Ct.  735,  114  U.  S.  52,  29  L.  Ed. 
63;  St.  Louis  &'  S.  F.  R.  Co.  v.  Wil- 
son (18^5)  114  U.  S.  60,  5  Sup.  Ct 
738,  29  L.  Ed.  66  (affirming  order  Wil- 
son V.  St.  Louis  &  S.  F.  R.  Co.  [C.  0. 
1884]  22  Fed.  3);  Putnam  v.  Ingra- 
ham  (1885)  114  U.  S.  57,  5  Sop.  Ct 
746,  29  L.  Ed.  65;  Pirie  v.  Tvedt 
(1885)  115  U.  S.  41,  5  Sup.  Ct  1034, 
1061,  29  I/.  Ed.  331;  Starin  v.  City  of 
New  York  (1885)  115  U.  S.  248,  6  Sup. 
Ct  28,  29  L.  Ed.  388  (affirming  order 
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City  of  New  York  ▼.  Independent 
Steamboat  Co.  [O.  C.  1884]  21  Fed. 
693,  and  [C.  C.  1885]  22  Fed.  801); 
Fidelity  Ins.  Trust  &  Safe  Deposit  Co. 
▼.  Huntington  (1886)  6  Sup.  Ct  733, 
117  U.  S.  280,  29  L.  Ed.  898;  Core  ▼. 
Vinal  (1886)  117  U.  S.  347,  6  Sup.  Ct 
767,  29  L.  Ed.  912;  Plymouth  ConsoL 
Gold  Min.  Co.  v.  Amador  &  S.  Canal 
Co.  (1886)  118  U.  S.  264,  6  Sup.  Ct. 
1034,  30  Ij.  Ed.  232;  Torrence  v.  Shedd 
(1892)  12  Sup.  Ct.  726,  727,  l44  U.  S. 
627,  36  li.  Ed.  528;  Thurber  v.  Miller 
(1896)  67  Fed.  371,  14  C.  C.  A.  432, 
32  U.  S.  App.  209;  Bobbins  v.  EUen- 
bogen  (1895)  71  Fed.  4,  6,  18  C.  C.  A. 
83;  Thompson  v.  Dixon  (C.  C.  1884) 
28  Fed.  6;  Hax  v.  Caspar  (C.  O.  1887) 
31  Fed.  499;  Patchin  ▼.  Hunter  (C.  C. 
1889)  38  Fed.  51;  In  re  San  Antonio 
&  A,  P.  Ry.  Co.  (C.  C.  1890)  44  Fed. 
145;  G'Harrow  ▼.  Henderson  (C.  C. 
1892)  62  Fed.  769;  In  re  The  Jamecke 
Ditch  (C.  C.  1895)  69  Fed.  161. 

For  the  purpose  of  determining 
'  whether  a  controversy  is  separable  so 
as  to  give  one  of  several  joint  defend- 
ants the  right  of  removal  to  a  federal 
court,  the  allegations  of  the  plaintiff's 
pleadings  mubt  be  taken  as  true,  and 
such  defendants,  on  a  joint  cause  of  ac- 
tion in  tort,  cannot,  by  filing  separate 
defenses,  tendering  distinct  issues,  ren- 
der the  suit  separable  for  the  purpose 
of  removal.  Little  v.  Giles  (1886)  118 
U.  S.  596,  7  Sup.  Ct.  32,  30  L.  Ed. 
269,  reversing  decree  Gilee;  v.  Little  (C. 
C.  1881)  13  Fed.  100,  2  McCrary,  370; 
Arrowsmith  v.  Nashville  &  D.  R.  Co. 
(C.  C.  1893)  57  Fed.  165. 

An  action  for  trespass  against  two 
corporations  jointly,  brought  in  a  state 
court,  cannot  be  removed  upon  the 
ground  of  a  separable  controversy, 
though  defendants  plead  severally,  on 
the  mere  allegation  that  the  resident 
defendant  was  not  in  existence  at  the 
time  of  the  alleged  trespass,  as  this  af- 
fects the  merits,  and  not  the  jurisdic- 
tion. Louisville  &  N.  R.  Co.  v.  Wange- 
lin  (1800)  132  U.  S.  599,  10  Sup.  Ct. 
203,  33  L.  Ed.  473. 

Where  a  complaint  in  an  action  by  a 
carrier  alleges  a  joint  cause  of  action 
against  two  defendants,  one  of  whom 
was  of  the  same  citizenship  as  plain- 
tiff, whether  separate  defenses  alleged 
by  such  defendants'  will  defeat  plain- 
tiflTs  cause  of  action,  as  alleged,  is  a 
question  involving  the  merits  of  the  ac- 
tion, and  cannot  be  considered  in  de- 
termining whether  the  cause  was  re- 
movable to  the  federal  court  Dough- 
erty V.  Yazoo  &  M.  V.  R.  Co.  (1903) 
122  Fed.  205,  58  C.  C.  A.  651. 

Where  plaintiff,  in  an  action  for 
death,  pleaded  a  cause  of  action  against 
several  defendants,  some  of  whom  were 
of  the  same  citizenship  as  plaintiff,  the 
test  of  plaintifTs  right  to  join  such  de- 
fendants, and  thereby  preclude  a  re- 
moval of  the  cause  to  the  federal 
courts  by  defendants  whose  citizenship 
was  diverse,  depended  on  whether  there 


was  a  legal  concert  or  identity  of  the 
defendants  in  the  same  tortious  act, 
or  in  the  concurring  acts  of  negligence 
contributing  to  the  same  injury,  and 
not  whether  such  defendants  might 
present  separate  and  different  defenses 
to  the  action.  American  Bridge  Co.  ▼. 
Hunt  (1904)  ISO  Fed.  302,  64  0.  C. 
A.  548. 

180.  Set-offs,  oounterolaims,  and  cross- 
act  ions^— The  assignee  of  a  contractor 
for  work  on  a  railroad,  alleging  that  by 
arrangement  between  the  contractor 
and  a  trustee,  certain  township  bonds 
issued  to  the  company  had  been  placed 
in  possession  of  a  bank  to  be  delivered 
to  the  contractor  or  his  assigns  when 
he  should  complete  his  contract,  and 
that  it  had  been  completed,  brought 
suit  against  the  bank  for  pos'session  of 
the  bonds,  making  the  company  and  the 
trustee  parties.  The  township  inter- 
vened, asking  for  cancellation  of  the 
bonds,  and  with  the  trustee  moved  for 
removal  to  a  federal  court.  Held  that, 
as  plaintiff's  petition  embraced  only  a 
single  cause  of  action,  a  removal  could 
not  be  sustained  on  the  ground  of  a 
separable  controversy  between  plain- 
tiff and  the  removing  parties.  Wilson 
v.  Oswego  Tp.  (1894)  151  U.  S.  66,  14 
Sup.  Ct  259,  38  L.  Ed.  70. 

In  a  suit  to  foreclose  a  mortgage 
against  the  mortgagors  and  the  pur- 
chaser of  the  equity  of  redemption,  the 
second  mortgagee  was,  on  his  request, 
made  a  party,  and  he  filed  a  cross  com- 
plaint asking  for  a  foreclo&iire  of  his 
mortgage,  and  to  this  the  mortgagors 
filed  an  answer.  The  only  question  liti- 
gated was  whether  this  second  mort- 
gage was  based  on  a  legal  considera- 
tion. Held,  that  it  was  error  to  re- 
move the  case  to  the  federal  court 
upon  the  application  of  the  owner  of 
the  equity  of  redemption,  a  resident  of 
another  state.  Robbins  v.  Ellenbogen 
(1895)  71  Fed.  4,  18  C.  C.  A.  83,  36 
U.  S.  App.  672. 

A  crob^-bill  by  a  nonresident  defend- 
ant, merely  setting  up  matters  put  in 
issue  by  the  original  bill  and  answers, 
cannot  change  the  character  of  the 
case,  for  the  purpose  of  a  removal 
from  a  state  to  a  federal  court,  or  af- 
fect the  question  of  jurisdiction.  Don- 
ohoe  V.  Mariposa  Land  &  Mining  Co. 
(C.  C.  1878)  Fed.  Cas.  No.  3,989. 

An  action  to  foreclose  a  mortgage, 
where  plaintiff  and  mortgagor  are  resi- 
dents of  the  s-ame  state,  in  which  an- 
other defendant  sets  up  in  his  answer 
a  claim  against  the  mortgaged  prop- 
erty adverse  to  that  of  plaintiff,  as  well 
as  the  mortgagor,  does  not  present  a 
separable  controversy  which  will  give 
the  federal  courts  jurisdiction.  Maish 
V.  Bird  (C.  C.  1882)  48  Fed.  607; 
ThompKon  v.  Dixon  (C.  0.  1886)  28 
Fed.  6. 

A  counterclaim  interposed  by  one  of 
two  defendants,  in  a  suit  in  equity  in 
the  state  court,  does  not  survive  a  re- 
moval of  the  cause  to  the  federal  court; 
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and  no  cross-bill  having  been  filed,  such 
coTinterdaim  cannot  be  recognized  aa 
presenting  a  separable  controversy  be- 
tween two  of  the  parties  to  the  suit, 
authorizing  a  removal  under  the  act 
of  1875.  Brande  v.  GUchrist  (O.  0. 
1883)  18  Fed.  465. 

In  a  suit  to  quiet  title  brought  by 
two  tenants  in  common  against  three 
defendants,  in  which  two  of  the  defend- 
ants disclaim,  and  the  remaining  one 
defends,  and  seeks,  by  cross -petition,  to 
have  his  title  quieted  against  plaintiffs, 
alleging  that  they  claim  under  a  tax 
deed  and  a  sheriff's  deed,  the  contro- 
versy between  such  defendant  and 
plaintiffs  is  not  a  separable  one,  and  no 
port  thereof  can  be  properly  removed- 
Rumsey  v.  Call  (C.  C.  1886)  28  Fed. 
769. 

A  suit  by  a  citizen  of  Missouri 
against  a  banking  corporation  of  that 
state,  with  which  certain  railroad  aid 
bonds,  sought  to  be  recovered,  were 
placed  on  joint  deposit  by  two  residents 
of  Kansas,  also  defendants,  is  a  suit 
involving  a  separable  controversy  be- 
tween citizens  of  different  states,  and, 
as  such,  removable  from  the  state  to 
the  federal  courts,  where  the  bank  de- 
nies all  interest  in  the  bondK  save  a 
lien  for  storage  and  counsel  fees,  where 
one  of  the  defendants  depositing  the 
bonds  denies  that  his  co-depositor  has 
so  performed  his  contract  for  payment 
of  which  the  bonds  were  given  him  as 
to  vest  in  him  any  right  which  could 
be  assigned  to  the  plaintiff,  as  set  out 
in  the  bill,  and  the  township,  which  ap- 
peared voluntarily,  sets  up  the  same 
defense,  and  avers  that  the  bonds  were 
issued  without  authority,  and  are  ab- 
solutely void.  Wilson  v.  Union  Sar. 
Ass'n  (C.  C.  1887)  30  Fed.  521. 

S.,  a  citizen  of  Iowa,  filed  a  petition 
in  an  Iowa  court  against  H.  &  Sons, 
one  of  whom  was  a  citizen  of  Iowa,  and 
the  sheriff,  to  enjoin  foreclosure  of  a 
chattel  mortgage.  The  sale  having 
been  enjoined,  H.  &  Sons  filed  a  cross- 
petition  for  the  foreclosure  of  the 
mortgage,  making  defendant  the  Iowa 
corporation  that  had  executed  the 
mortgage,  and  an  Indiana  corporation, 
and  an  Illinois  company  that  had  gar- 
nished the  mortgagee.  The  Indiana 
and  Illinois  companies  removed  the 
case  to  the  United  States*  court  Held 
that,  the  real  subject  of  litigation  be- 
ing the  right  to  foreclose  the  mortgage, 
no  separable  controversy  existed. 
Shaver  v.  Hardin  (C.  C.  1887)  30  Fed. 
801. 

Equitable  defenses  set  up  by  defend- 
ants between  themselves  will  not  pre- 
vent the  removal  of  a  cause  from  a 
state  to  a  federal  court;  complainant 
being  a  resident  of  another  state.  Tar- 
ver  V.  FickUn  (1878)  60  Ga.  373. 

Where  M.  sues  E.,  both  being  resi- 
dents of  the  state,  and  by  cross-action 
E.  asks  judgment  over  against  T.,  a 
citizen  of  another  state,  in  case  M.  re- 
covers judgment  against  E.,  the  cross- 
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action  is  so  dependent  on  the  main 
action  that  there  is  no  such  separable 
controveray  between  E.  and  T.  as  to 
entitle  T.  to  removal  to  the  federal 
court.  Cleburne  Electric  &  Gaa  Co.  v. 
McCoy  (Tex.  Civ.  App.  1912)  149  S. 
W.  534. 

(D)  ParHet 

181.  Parties  entitled  to  remove.— The 

right  to  tfemove  a  suit  on  the  ground 
of  a  separable  controversy  is  confined 
to  the  parties  "actually  interested  in 
the  controversy."  Rand  v.  Walker 
(1886)  117  U.  S.  340,  6  Sup.  Ct  769, 
29  L.  Ed.  907. 

Either  one  or  more  actually  interest- 
ed may  remove  the  whole  controversy. 
Field  V.  Lownsdale  (C.  C.  1867)  Fed. 
Cas.  No.  4,709;  Fields  v.  Lamb  (C.  C. 
1868)  Fed.  Cas.  No.  4,775;  Lewis  v. 
White  (C.  C.  1874)  Fed.  Cas.  No.  a- 
335;  McGinnity  v.  Same,  Id.  8,802; 
Wormser  v.  Dahlman  (C.  C.  1879)  Fed. 
Cas.  No.  18,048,  57  How.  Prac.  286; 
Greene  v.  Klinger  (C.  C.  1882)  10 
Fed.  680;  Maine  v.  Gilman  (C.  C. 
1882)  11  Fed.  214;  Grindrod  v.  Crine 
(C.  C.  1884)  22  Fed.  257. 

Under  the  act  of  1875,  either  party 
to  the  separable  controversy  could  re- 
move it  Greene  v.  Klinger  (C.  C. 
1882)  10  Fed.  689;  Grindrod  ▼.  Crine 
(C.  C.  1884)  22  Fed.  257;  Wabash,  St. 
Ia  &  P.  R.  Co.  V.  Central  Trust  Co. 
(C.  C.  1885)  23  Fed.  513.  But  subse- 
quent to  the  act  of  1887  the  right  of 
removal  in  the  cases  last  mentioned  is? 
limited  to  one  or  more  of  the  defend- 
ants actually  interested  in  such  sep- 
arable controversy,  and  does  not  ex- 
tend to  the  plaintiffs  therein.  Western 
Union  Tel.  Co.  v.  Brown  (0.  C.  1887) 
32  Fed.  337. 

Where  a  resident  of  the  state  in 
which  suit  is  brought  is  made  a  de- 
fendant, he  cannot  remove  on  the 
ground  of  diversity  of  citizenship, 
though  there  may  be  a  separable  con- 
troversy, between  plaintiff  and  another 
defendant.  Whitaker  v.  Condon  (D. 
C.  1914)  217  Fed.  139. 

One  who  was  not  sued  by  the  plain- 
tiff, but  was  brought  in  by  the  defend- 
ant, has  the  right  to  remove.  Greene 
V.  Klinger  (C.  C.  1882)  10  Fed.  689. 

The  real  ground  supporting  the  right 
of  a  receiver  appointed  by  a  federal 
court  for  a  state  corporation  to  remove 
a  suit  commenced  against  him  in  a 
state  court  appears  to  be  the  anciDary 
nature  of  such  suit,  and  not  that  it  is 
one  arising  imder  the  constitution  or 
laws  of  the  United  States,  and  the  ju- 
risdiction of  the  federal  court  rests  ul- 
timately upon  the  diversity  of  citizen- 
ship between  the  parties  to  the  suit  in 
which  the  receiver  was  appointed. 
Such  being  the  case,  where  such  a  re- 
ceiver is  properly  joined  In  the  state 
court  with  a  codefendant  who  has  no 
right  of  removal,  and  the  suit  does  ifot 
involve  a  separable  controversy,  it 
cannot   be    removed   by    the    receiver. 


Ch.3) 


THE  JUDICIAL  CODE 


§  1010 


Marrs  v.  Felton  (O.  0.  1900)  102  Fed. 
775. 

Under  a  joint  petition  by  two  defend- 
ants* the  application  may  be  granted  as 
to  one  defendant  and  denied  as  to  the 
other.  Dart  v.  Walker  (N.  Y.  1871) 
4  Daly,  188. 

The  removal  of  a  cause  to  the  United 
States  district  court  is  not  authorised 
in  an  action  for  a  joint  indebtedness, 
where  the  application  is  not  made  by 
all  the  defendants  to  the  record,  nor  by 
any  one  against  whom  a  separate  judg- 
ment can  be  rendered,  without  the 
presence  of  the  other  defendants.  Mer- 
win  V.  Wexel  (N.  Y.  1874)  49  How. 
Prac.  115. 

Where  a  foreign  corporation  had  a 
separable  controversy  with  complain- 
ant, which  it  was  entitled  to  remove, 
its  right  to  remove  was  not  affected  by 
the  fact  that  it  was  a  stockholder  in 
one  of  the  other  defendants  and  indi- 
rectly interested  in  its  controversy 
with  defendant.  Buck  v.  Felder  (D.  0. 
1911)   196  Fed.  419. 

182.  — -  Alien.^An  alien  has  no 
right  to  the  removal  of  a  cause  on  the 
ground  of  a  separable  controversy. 
Deakin  v.  Lea  (C.  C.  1879)  Fed.  Cas. 
No.   3,695;   Woodrum  v.    Clay    (C.   C. 

1888)  33  Fed.  897;  Tracy  v.  Morel  (C. 
C.  1898)  88  Fed.  801;  Guarantee  Co. 
of  North  America  v.  First  Nat.  Bank 
(1898)  28  S.  E.  909,  95  Va.  480. 

To  authorize  a  removal  on  the  ground 
that  there  is  a  separable  controversy 
which  is  "wholly  between  citizens  of 
different  states,"  it  must  appear  from 
the  petition  that  each  party  to  the 
controversy  is  a  citizen  of  some  state. 
Laden  v.  Meek  (1904)  130  Fed.  877,  65 
C.  C.  A.  361. 

One  of  several  defendants,  who  is  a 
citizen  of  one  of  the  United  States, 
cannot  remove  the  cause  on  the  ground 
of  a  separable  ■  controversy  between 
himself  and  an  alien  plaintiff.  Creagh 
V.  Equitable  Life  Assur.  Soc.  (C.  C. 
1898)  88  Fed.  1.  But  see  Iowa  LUlooet 
Gold  Min.  Co.  v.  BUss  (O.  C.  1906)  144 
Fed.  446,  holding  that  a  suit  in  which 
there  is  a  separable  controversy  be- 
tween an  alien  corporation  plaintiff  and 
a  nonresident  corporation  defendant  is 
removable  on  petition  of  the  latter. 

IBS.  Residence,  of  party  removing 
causo^— A  defendant  cannot  remove  a 
separable  controversy  between  the 
plaintiff  and  himself,  unless  he  is  a 
nonresident  of  the  state  where  the  suit 
is  brought.  Thurber  v.  Miller  (1895) 
67  Fed.  371,  14  C.  C.  A.  432,  32  U.  S. 
App.  209;  Drovers'  Deposit  Nat.  Bank 
V.  Tichenor  (D.  C.  1913)  202  Fed.  1013. 
But   see    Stanbrough   v.    Cook   (C.    C. 

1889)  38  Fed.  369,  3  L.  R.  A.  400,  hold- 
ing that  the  right  of  removal  is  given 
to  defendants  interested  in  the  sepa- 
rable controversy,  irrespective  of  their 
residence  in  the  state  where  suit  is 
brought.   National  Bank  of  Battle  Creek 


V.  Howard  (1907)  103  N.  Y.  S.  814,  54 
'Misc.  Rep.  81. 

(E)  AUeffations  in  pleadinga 

184.  Petition  for  removals-See,  post» 
(  1011,  and  notes. 

185.  General  rules.— The  question  of 
separable  controversy  depends  upon  the 
state  of  the  pleadings  and  the  record  at 
the  time  of  application  for  removal. 
Barney  v.  Latham  (1880)  103  U.  S.  205, 
215,  216,  26  L.  Ed.  514;  Alabama  G.  S. 
Ry.  Co.  V.  Thompson  (1905)  26  Sup. 
Ct.  161.  164,  200  U.  S.  206,  50  L.  Ed. 
441,  4  Ann.  Cas.  1147. 

Right  to  remove  held  t  dependent  on 
case  made  by  petition  at  time  of  peti- 
tion for  removal,  without  regard  to 
subsequent  amendment  Bernheim  v. 
Louisville  Property  Co.  (D.  C.  1914> 
221  Fed.  273. 

The  right  of  removal  to  the  federal 
court,  under  Acts  March  3,  1887,  c.  373,. 

24  Stat.  552,  and  Aug.  13,  1888,  c.  866, 

25  Stat.  433,  depends  upon  the  state  of 
the  pleadings  and  the  record  at  the  time 
of  the  application  for  removal,  and  if 
upon  the  face  of  the  declaration — the 
only  pleading  filed  in  the  case — the  ac- 
tion is  joint,  for  the  purpose  of  deter- 
mining the  right  of  removal,  the  cause 
of  action  must  be  deemed  to  be  joint 
Southern  Ry.  Co.  v.  Miller  (1907)'  57 
S.  B.  1090,  1  Ga.  App.  616.' 

On  petition  to  remove  a  cause  to  the 
federal  court  on  the  ground  of  diverse 
citizenship,  the  question  ,pf  separable 
controversy  must  be  determined  by  the 
state  of  the  record  in  the  state  court  at 
the  time  of  filing  the  petition,  inde- 
pendently of  the  allegations  in  the  peti- 
tion or  affidavit,  unless  the  fact  that 
the  defendants  were  wrongfully  made 
joint  defendants  for  the  purpose  of  pre- 
venting a  removal  of  the  cause  is  both 
alleged  and  proved.  Hough  v.  Southern 
Ry.  Co.  (1907)  57  S.  E.  4C9,  144  N.  C. 
692. 

A  petition  to  remove  a  cause  must  be 
decided  upon  the  pleadings  and  record 
as  they  are  when  the  petition  is  filed. 
Davis  V.  Rexford  (N.  C.  1907)  59  S.  B. 
1002. 

In  determining  whether  there  is  a 
separable  controversy,  the  aUegationa 
in  plaintiff's  original  pleading,  if  made 
in  good  faith,  and  not  the  petition  for 
removal  or  subsequent  pleadings,  are  to 
be  considered,  and  such  allegations  are 
to  be  taken  as  confessed.  Wilson  v.  Os- 
wego Tp.  (1894)  14  Sup.  Ct  259,  263, 
151  U.  S.  56,  38  L.  Ed.  70;  Gableman  v. 
Peoria,  D.  &  E.  R.  Co.  (1900)  21  Sup. 
Ct  171,  172,  179  U.  S.  335,  45  L.  Ed. 
220;  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 
V.  Bohon  (1905)  26  Sup.  Ct  166,  168, 
200  U.  S.  221,  60  L.  Ed.  448,  4  Ann. 
Cas.  1152;  Laden  v.  Meek  (1904)  130 
Fed.  877.  65  C.  C.  A.  361;  Thomas  v. 
Great  Northern  Ry.  Co.  (1906)  147 
Fed.  83,  77  C.  C.  A.  255;  City  of  Cleve- 
land V.  Cleveland,  C.  C.  &  St  L.  Ry. 
Co.  (1906)  147  Fed.  171,  77  C.  C.  A. 
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467,  reversing  judgment  (C.  C.  1899)  93 
Fed.  113;  Hazard  v.  Robinson  (C.  O. 
1884)  21  Fed?  193;  Kaitel  v.  WyUe  (O. 
C.  1889)  38  Fed.  865;  Sexton  v.  Seeyle 
(C.  C.  1889)  39  Fed.  705;  Ames  v.  Chi- 
cago, S.  F.  &  C.  Ry.  Co.  (C.  C.  1889) 
39  Fed.  881 ;  Dow  v.  Bradstreet  Co.  (C. 
C.  1891)  46  Fed.  824,  825;  Seattle  & 
M.  R.  Co.  V.  State  (C.  C.  1892)  52  Fed. 
594;  Fergason  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.  (C.  C.  1894)  63  Fed.  177,  178; 
Riser  v.  Southern  Ry.  Co.  (C.  C.  1902) 
116  Fed.  215;  Union  Terminal  Ry.  Co. 
V.  Chicago,  B.  &  Q.  R.  Co.  (C.  C.  1902) 
119  Fed.  209;  Fogarty  v.  Southern  Pac. 
Co.  (C.  C.  1903)  123  Fed.  973;  Harley 
V.  Home  Ins.  \Do.  (C.  C.  1903)  125  Fed. 
792;  Bryce  v.  Southern  Ry.  Co.  (C.  C. 
1903)  122  Fed.  709,  affirmed  (C.  O. 
1903)  125  Fed.  958;  Elkins  v.  Howell 
(C.  C.  1905)  140  Fed.  157;  Blunt  v. 
Southern  Ry.  Co.  (C.  C.  1907)  155  Fed. 
499;  Oroville  &  N.  R.  Co.  v.  Leggett 
(C.  C.  1908)  162  Fed.  571;  Carp  v. 
Queen  Ins.  Co.  (C.  C.  1909)  168  Fed. 
782 ;  Reinartson  v.  Chicago  Great  West- 
ern Ry.  Co.  (C.  C.  1909)  174  Fed.  707; 
Jacobson  v.  Chicago,  R.  I.  &  P.  Ry.  Co. 
(C.  C.  1910)  176  Fed.  1004;  Galeotti  v. 
Diamoni  Match  Co.  (C.  C.  1910)  178 
Fed.  127;  Foster  v.  Coos  Gas  &  Elec- 
tric Co.  (C.  C.  1911)  185  Fed.  979; 
Davey  v.  Yolo  Water  &  Power  Co.  (D. 
C.  1913)  211  Fed.  345;  Wright  v.  An- 
keny  (D.  C.  1914)  217  Fed.  9S5;  Trana 
V.  Chicago,  M.  &  P.  S.  Ry.  Co.  (D.  O. 
1915)  228  Fed.  824;  Southern  Ry.  Co. 
V.  Arnold  (Ala.  1909)  50  So.  293;  St. 
Louis  Southwestern  Ry.  Co.  v.  Adams 
(Ark.  1908)  112  S.  W.  186;  Stratton 
Cripple  Creek  Mining  &  Development 
Co.  V.  Ellison  (1908)  94  Pac.  303,  42 
Colo.  498;  Atlantic  Coast  Line  R.  Co. 
V.  Bremer  (Ga.  App.  1911)  72  S.  B. 
43;  Southern  Ry.  Co.  v.  Sittasen  (Ind. 
App.  1905)  74  N.  B.  898.  reversed  (Ind. 
Sup.  1906)  76  N.  E.  973,  166  Ind.  257; 
Dowell  V.  Chicago.  R.  I.  &  P.  Ry.  Co. 
(1910)  112  Pac.  136,  83  Kan.  562;  IIU- 
noia  Cent.  R.  Co.  v.  Harris  (1905)  38 
So.  225,  85  Miss.  15;  State  ex  rel.  Iba 
V.  Mosman  (1910)  133  S.  W.  38,  231 
Mo.  474;  Whiteaker  v.  Chicago,  R.  I.  & 
P.  R.  Co.  (1913)  160  S.  W.  1009,  252 
Mo.  438;  National  Docks  &  N.  J.  Junc- 
tion Connecting  Ry.  Co.  v.  Pennsylvania 
R.  Co.  (1889)  52  N.  J.  Eq.  58,  28  Atl. 
71;  Staton  v.  Atlantic  Coast  Line  R. 
Co.  (N.  C.  1907)  56  S.  B.  794,  144  N.  C. 
135. 

Where  the  removal  petition  is  filed  be- 
fore the  declaration  is  filed  or  due  un- 
der the  state  practice,  whether  the 
suit  involves  a  separable  controversy  is 
to  be  determined  from  plaintifTs  sworn 
plea  to  the  petition  for  removal.  Welch 
V.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 
(C.  C.  1908)  177  Fed.  760. 

The  jurisdiction  of  the  federal  court 
cannot  be  defeated  by  plaintiffs  fraud 
in  stating  a  case  of  joint  liability  against 
two  or  more  defendants  for  that  sole 
purpose.  St.  Louis  Southwestern  Ry. 
Co.  V.  Adams  (Ai*.  1908)  112  S.  W.  186. 
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And,  where  plaintiflP,  suing  several  de- 
fendants, does  not  allege  with  reasona- 
ble particularity  the  facts  relied  on  to 
sustain,  a  joint  cause  of  action,  bat 
charges  negligence  generally  against  all, 
such  allegation  is  indicative  of  an  aJt- 
tempt  to  so  frame  a  petition  that  will 
prevent  a  defendant  entitled  to  do  so 
from  removing  the  cause  to  a  federal 
court.  Reinartson  v.  Chicago  Great 
Western  Ry.  Co.  (O.  C.  1909)  174  Fed. 
707. 

Where  plaintiff  joined  a  resident  and 
nonresident  defendant,  his  averments  of 
joint  liability  are  not  conclusive  as 
against  the  nonresident  defendant's  al- 
leged right  to  remove,  where  the  peti- 
tion for  removal  alleges  that  the  resi- 
dent defendant  was  joined  in  bad  faith 
solely  to  prevent  removal  Jones  v. 
Casey-Hedges  Co.  (D.  C.  1913)  213 
Fed.  43.  But  see  Rea  v.  Standard  Mir- 
ror Co.  (N.  C.  1911)  73  S.  B.  116. 

Where  a  complaint  in  an  action  in  a 
state  court  set  up  a  joint  tort,  the  de- 
nial thereof  in  an  answer  and  in  a  peti- 
tion to  remove  to  the  federal  court 
could  not  affect  the  question  of  the  sep- 
arability of  the  controversy.  Hough  v. 
Southern  Ry.  Co.  (1907)  67  S.  E.  469, 
144  N.  C.  692. 

Where  the  original  petition,  in  an  ac- 
tion against  several  defendants  was 
abandoned,  and  amended  pleadings  were 
filed  after  the  filing  by  one  defendant 
of  an  application  for  removal  to  the 
federal  court  on  the  ground  that  the 
controversy  was  separable,  and  he  filed 
a  second  application  for  removal  on  the 
filing  of  the  amended  petition,  the  ap- 
plication must  be  considered  in  the  light 
of  the  amended  petition.  St  Louis,  I. 
'M.  &  S.  Ry.  Co.  V.  Wlbt  Bros.  (Tex. 
Civ.  App.  1913)  159  S.  W.  142. 

186.  Particular  allegations^— Where  a 

petition  in  a  state  court  alleges  a  joint 
cause  of  action  against  a  resident  and 
a  nonresident  defendant,  it  is  not  suffi- 
cient that  the  petition  for  removal 
avers  that  the  resident  defendant  has 
no  interest  in  the  controversy,  nor 
that  the  answers  raise  a  separable  con- 
troversy or  show  that  one  of  the  de- 
fendants is  not  liable.  Sloane  v.  An- 
derson (1886)  117  U.  S.  275,  6  Sup.  Ct. 
730,  29  L.  Ed.  899;  Union  Terminal 
R.  Co.  V.  Chicago,  B.  &  Q.  R.  Co.  (C. 
C.  1902)  119  Fed.  209;  lUinois  Cent. 
R.  Co.  V.  Coley  (1905)  89  S.  W.  234, 
121  Ky.  385,  28  Ky.  Law  Rep.  336, 
1  L.  R.  A.  (N.  S.)  370. 

In  an  action  of  tort,  in  which  the 
plaintiffs*  declaration  charges  all  the 
defendants  as  jointly  liable,  there  is 
no  separable  controversy,  and  it  is  im- 
material that  plaintiffs  may  not  be  ahle 
to  prove  such  joint  liability.  Kaitel  v. 
Wylie  (0.  C.  1889)  3»  Fed.  865;  Gale- 
otti V.  Diamond  Match  Co.  (O.  C.  1910) 
178  Fed.  127. 

Where  a  declaration  in  a  state  eonrt 
in  form  charges  a  joint  tort  against 
two  or  more  defendants  the  cause  is 
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not  removable  by  one  defendant  as  in- 
Tolving  a  separable  controversy  on  the 
ground  that  the  facts  stated  do  not  con- 
stitute a  cause  of  action  against  him, 
that  being  a  matter  for  the  determina- 
tion of  the  state  court.  Evans  v.  Fel- 
ton  (O.  C.  1899)  96  Fed.  176. 

The  unsupported  allegation  of  an  un- 
verified petition,  that  the  resident  op- 
erators of  a  nonresident  telegraph  com- 
pany were  jointly  liable  for  a  delay 
in  delivering  a  message,  was  insufficient 
to  prevent  a  removal,  where  the  verified 
petition  for  removal  was  supported  by 
the  affidavits  of  such  operators  that 
neither  of  them  were  on  duty  nor  had 
anything  to  do  with  either  receiving  or 
delaying  the  message;  that  the  only 
message  received  from  the  alleged  send- 
er was  addressed,  not  to  plaintiff,  but 
to  another  party;  and  that  that  mes- 
sage was  received  by  another  operator. 
Free  v.  Western  Union  Tel.  Co.  (C.  C. 
1903)  122  Fed.  309. 

Where  the  petition  against  a  railroad 
company  and  an  individual  for  death  of 
an  employ6  of  the  company  and  the  pe- 
tition of  the  company  for  removal  of 
the  cause  show  that  the  individual  de- 
fendant, a  resident  of  the  state,  is  a 
mere  employ^  of  the  company,  against 
whom  no  recovery  can  be  had  under  the 
statute  on  which  the  action  is  based,  so 
that  there  is  no  joint  liability,  the  mere 
subsequent  allegation  in  plaintiff's  pe- 
tition that  "defendants"  negligently  did 
certain  things,  is  ineffective  to  prevent 
the  company,  a  nonresident,  from  re- 
moving the  cause  to  the  federal  court. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Stepp 
(C.  C.  1907)  151  Fed.  908. 

Kirby's  Dig.  Arlt.  $  6C07,  which 
makes  it  the  duty  of  persons  run- 
ning trains  to  keep  a  constant  loolc- 
ont  for  persons  or  property  on  the 
track,  and  provides  that  "if  any  persons 
«  or  property  shall  be  killed  or  injured 
by  the  neglect  of  any  employes  of  any 
railroad  to  keep  such  lookout  the  com- 
pany owning  and  operating  any  such 
railroad"  shall  be  liable  in  damages, 
gives  a  right  of  action  against  the  com- 
pany alone  and  not  against  the  negligent 
employ^;  and,  since  no  right  of  action 
for  failure  to  keep  a  lookout  exists  at 
common  law,  the  complaint  in  an  ac- 
tion against  a  railroad  company  and 
its  engineer  to  recover  for  killing  one 
on  the  track,  the  alleged  negligence  be- 
ing the  failure  of  the  engineer  to  keep 
such  lookout,  does  not  state  a  cause  of 
action  against  the  engineer,  although 
it  may  in  terms  allege  the  joint  negli- 
gence of  both  defendants,  and  the  cause 
is  removable  from  a  state  to  the  federal 
court  by  the  railroad  company  if  a  citi- 
zen of  another  state.  Lockard  v.  St 
Louis  &  S.  F.  R.  Co.  (C.  C.  1909)  167 
Fed.  675. 

A  complaint  which,  after  charging 
negligent  acts  by  a  railroad,  its  engi- 
neer, and  the  driver  of  the  automobile 
in  which  plaintiff's  decedent  was  riding, 
alleged  that  "by  reason  of  all  of  said 


negligent  acts"  deceased  was  killed,  suf- 
ficiently charged  joint  negligence  to 
prevent  removal  by  the  railroad  on  the 
ground  of  separable  controversy.  Beck- 
with  V.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(D.  C.  1915)  223  Fed.  858. 

Since  the  effect  of  a  judgment  in 
ejectment,  under  the  Michigan  statute  is 
different  from  that  of  such  a  judgment 
at  common  law,  and  this  difference  in 
many  cases  would  make  a  severance  im- 
practicable, and  the  pleadings  are  not 
required  to  disclose  the  conditions  and 
relations  which  go  to  make  up  this  dis- 
tinction, the  pleadings  in  an  ejectment 
suit  in  the  ordinary  general  form  would 
not  show  whether  the  case  was  one  in 
which  a  severance  was  admissible. 
Crane  v.  Seitz  (1874)  30  Mich.  453; 
Crane  ▼.  Gerloff  (1875)   31  Kiich.  454. 

Where 'a  complaint  in  a  negligence  ac- 
tion against  a  nonresident  railroad  com- 
pany and  resident  defendants  alleged 
that  defendants  negligently  caused  a 
car  that  injured  plaintiff  to  be  or  re- 
main in  the  position  where  it  caused 
the  injury,  it  could  not  be  said  as  mat- 
ter of  law  on  the  face  of  the  pleading 
that  it  was  impossible  for  all  the  de- 
fendants to  have  participated  in  the 
single  act  charged  in  a  manner  to  have 
constituted  it  in  law  the  joint  act  of 
all,  carrying  with  it  a  joint  and  sev- 
eral liability,  so  as  to  warrant  a  remov- 
al of  the  case  against  the  railroad  to 
the  federal  court.  Southern  Ry.  Co.  v. 
Arnold   (Ala.   1909)   50  South.  293. 

Whether  a  suit  involves  but  a  single 
controversy  is  not  to  be  determined 
merely  by  the  fact  that  the  bill  prays  an 
injunction.  Upton  v.  New  Jersey 
Southern  R.  Co.  (1874)  25  N.  J.  Eq. 
(10  C.  E.  Green)  372. 

On  a  petition  by  a  nonresident  de- 
fendant joined  with  resident  defendants 
for  removal,  allegations  of  the  com- 
plaint charging  all  the  defendants  with 
operating  and  maintaining  a  line  of  wire 
which  caused  intestate's  death,  stated 
a  joint  cause  of  action.  Pruitt  v.  Char- 
lotte Power  Co.  (1914)  81  S.  E.  624, 
165  N.  C.  416. 

VI.  REMOVAL  ON  GROUND   OF 

PREJUDICE  AND  LOCAL 

INFLUENCE 

(A)  Right  of  removal 
187.  Nature  of  prejudice  or  influence. 
— ^In  an  action  on  a  contract  not  other- 
wise removable  to  the  federal  courts, 
the  attorney  for  plaintiff  applied  for  an 
order  of  removal,  based  on  his  affidavit 
that,  by  reason  of  prejudice  and  local 
influence,  justice  could  not  be  obtained 
in  the  courts  of  the  state  which  would 
refuse  to  enforce  the  contract  as  it  was 
made.  The  sole  ground  for  this  charge 
was  the  fact  that  the  courts  of  Ne- 
braska hold  that  a  stipulation  for  at- 
torney's fees  in  case  of  action  on  a 
contract,  such  as  there  was  in  this  case, 
was  void  since  the  repeal  of  Act  June 
1, 1879,  which  allowed  such  fees.    Held, 
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that  this  was  not  "local  prejudice."  In 
re  Breckinridge  (1891)  31  Neb.  489,  48 
N.  W.  142.  But  the  fact  that  the  state 
court  has  decided  adversely  to  petition- 
er's contention  does  not  show  prejudice 
or  local  influence,  though  the  federal 
courts  have  decided  favorably  to  him. 
Adelbert  College  of  Western  Reserve 
University  v.  Toledo,  W.  &  W.  R.  Co. 
(C.  O.  1891)  47  Fed.  836. 

The  right  of  removal  to  a  federal 
court  on  the  ground  of  local  prejudice 
extends  not  only  to  cases  where  such 
prejudice  would  affect  the  jury,  but 
also  to  those  in  which  the  decisions  of 
the  judge  as  to  questions  of  law  or 
fact  may  be  aflfected  thereby,  and  is 
not  affected  by  the  character  or  ability 
of  the  judge.  City  of  Detroit  v.  De- 
troit City  R.  Co.  (C.  C.  1893)  54  Fed. 
1;  Montgomery  County  v.  Cochran  (C. 
C.  1902)  116  Fed.  985. 

188.  Existence  and  evidence  of  prej- 
udice or  local  influence.— Where  preju- 
dice and  local  influence  are  relied  on 
as  ground  for  removal  they  must  be 
proved  to  the  satisfaction  of  the  fed- 
eral court  City  of  Bellaire  v.  Balti- 
more &  O.  R.  Co.  (1892)  146  U.  S. 
117,  13  Sup.  Ct.  16,  36  L.  Ed.  910. 
But  it  is  only  necessary  to  prove  legal- 
ly that  prejudice  does  exist  which 
would  naturally  operate  to  the  disad- 
vantage of  the  defendant  City  of  Ta- 
coma  V.  Wright  (C.  C.  1898)  84  Fed. 
836. 

An  affidavit  that  defendant  has  no  ac- 
quaintance in  the  county  in  which  the 
trial  in  the  state  court  will  be  had,  and 
that  plaintiff  is  weU  known  there  as 
a  lawyer  and  politician,  having  lived 
and  practiced  law  at  the  county  seat 
many  years,  and  having  been  a  candi- 
date for  the  office  of  attorney  general 
of  the  state,  does  not  make  a  case  for 
removal.  Dennison  v.  Brown  (C.  C. 
1889)   38  Fed.  535. 

An  affidavit  signed  by  several  citizens 
of  the  county  in  which  defendant  resid- 
ed, stating  in  general  terms  that  from 
prejudice  and  local  influence  the  plain- 
tiff could  not  obtain  a  fair  trial  in  that 
county,  or  in  the  judicial  district,  and 
that  defendant  had  a  large  and  influen- 
tial business  connection  in  the  county 
and  district,  and  that  the  counties  had 
had  more  or  less  litigation  in  their  cor- 
porate capacity,  which  had  excited  a 
prejudice  against  nonresident  corpora- 
tions, which  was  controverted  by  one 
signed  by  numerous  citizens  of  the  vi- 
cinity docs  not  establish  local  prejudice. 
Carson  &  Rand  Lumber  Co.  v.  Holtz- 
claw  (C.  C.  1889)  39  Fed.  885. 

Where  it  appears  that  defendant  is 
a  foreign  corporation,  that  plaintiff  and 
his  father  live  in  the  county  in  which 
the  suit  was  brought,  that  the  father 
is  a  very  influential  man  in  the  county; 
and  that  there  is  in  the  county  a  great 
prejudice  against  defendant,  and  a  gen- 
eral desire  that  plaintiff  may  win  his 
case,  the  action  is  removable  on  the 
i^round    of   local    prejudice.      Smith   T. 
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Crosby  Lumber  Co.  (C.  C.  1801)  46 
Fed.  819,  judgment  affirmed  Crosby 
Lumber  Co.  v.  Smith  (1892)  51  Fed.  63, 
2  C.  C.  A.  97,  3  U.  S.  App.  125. 

An  affidavit  alleging  that  the  corpo- 
ration of  which  defendants  were  stock- 
holders was  formed  in  Tennessee  to 
purchase  the  property  of  a  manufactur- 
ing corporation  in  Ohio,  which  pur- 
chase was  made;  that  the  defendants, 
as  trustees  for  citizens  of  Ohio,  owned 
a  majority  of  the  stock;  that  many 
stockholders  in  Tennessee  were  refus- 
ing to  pay  their  subscriptions,  on  the 
ground  that  they  had  been  defrauded 
in  the  purchase  by  the  Ohio  people,  and 
that  much  talk  of  this  kind  had  been 
indulged  in,  thus  creating  a  local  prej- 
udice against  the  Ohio  stockholders; 
that  in  suits  against  the  Tennessee 
stockholders  the  defendants  had  set  up 
the  alleged  fraud,  and,  in  order  to  ap- 
peal to  the  local  prejudice,  had  de- 
manded juries  to  try  the  issues;  and 
that  affiant  is  informed  and  believes  that 
a  jury  will  be  demanded  in  this  cause — 
was  sufficient  to  warrant  a  removal* 
especially  when  the  allegations  of  the 
bill  itself  disclosed  a  disposition  to  ap- 
peal to  local  prejudice.  Hall  v.  Chat- 
tanooga Agricultural  Works  (C.  C. 
1891)  48  Fed.  599. 

The  fact  that  a  decision  by  state 
judges  adversely  to  a  party  woul^  ex- 
pose them  to  local  criticism  and  ill  wiU, 
and  endan?rer  their  chances  of  re-elec- 
tion, is  sufficient  to  show  that  such  par- 
ty will  not  be  able  to  obtain  justice  in 
such  court,  irrespective  of  the  fact  that 
the  state  judges  would  probably  rise 
above  such  local  prejudice,  and  render 
an  entirely  disinterested  decision.  City 
of  Detroit  v.  Detroit  City  R.  Co.  (C.  C. 
1893)  54  Fed.  1. 

An  affidavit  stating  that  there  was 
prejudice  and  local  influence;  that  a 
riot  against  the  defendant  company  had 
received  much  public  sympathy;  that 
the  city  authorities  had  refused  to  pro- 
tect the  employes  and  property  of  the 
company  against  the  rioters;  that  a 
public  meeting,  attended  by  citizens  a£ 
all  classes  and  by  the  municipal  offi- 
cers, had  advised  the  bringing  of  the 
suit;  and  that  the  judges  who  would 
try  the  case  in  the  state  court  were 
shortly  to  stand  for  re-election— showed 
sufficient  ground  for  removal.     Id. 

Affidavits  showing  that  a  few  years 
previously  there  was  a  bitterly  contest- 
ed litigation  between  its  predecessor  in 
the  possession  of  the  road  and  the  city 
in  which  the  cause  was  to  be  tried;  that 
during  this  litigation  there  was  almost 
a  riot;  that  several  of  the  servants  of 
such  predecessor  were  arrested  in  con- 
sequence of  the  litigation,  and  that 
litigation  still  existed  between  itself 
and  said  city,  and  a  number  of  respect- 
able and  disinterested  witnesses  testi- 
fied that  defendant  could  not  obtain  jus- 
tice in  that  county,  and  that  a  prejudice 
against  corporations  existed  there — 
are     sufficient    to     warrant    removal, 
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though  a  namber  of  witnesses  testified 
that  defeDdant  could  obtain  justice  in 
that  locality.  Hemdon  v.  Southern  R. 
Co.  (C.  0. 1896)  76  Fed.  398. 

Local  prejudice  justifying  the  remov- 
al of  a  suit  to  enjoin  an  execution  sale 
of  the  property  of  an  insolvent  com- 
pany, and  subject  it  to  the  claims  of 
all  the  creditors,  is  not  shown  by  an 
affidavit  alleging  that  the  newspapers 
of  the  county  have  denounced  the  com- 
pany for  alleged  fraudulent  dealings 
with  its  property;  that  the  common 
pleas  judge,  on  hearing  a  motion  for 
the  appointment  of  a  receiver,  stated 
that  he  "would  see"  that  defendants 
did  not  take  the  property  out  of  the 
county;  and  that  the  opposing  lawyers 
referred  to  them  in  abusive  terms. 
Tumbull  Wagon  Co.  v.  Linthicum  Car- 
riage Co.  (C.  C.  1897)  80  Fed.  4. 

Prejudice  and  local  influence  author- 
izing removal  of  cause  to  federal  court 
is  shown,  the  action  being  by  a  county 
on  the  bond  of  its  treasurer,  whose 
surety  was  a  nonresident  surety  com- 
pany, for  loss  of  a  large  sum  obtained 
by  sale  of  bonds  for  improvement  of 
roads  and  building  of  bridges,  there  be- 
ing a  question  whether  the  responsi- 
bility for  the  loss  was  on  the  treasurer 
or  the  board  of  revenue,  composed  of 
prominent  citizens  of  the  county,  who 
control  its  local  affairs,  there  being  a 
prejudice  against  the  treasurer  and  the 
bank  in  which  the  money  was  deposited, 
and  there  being  a  widespread  feeling 
that  the  surety  should  not  defend. 
Montgomery  County  v.  Cochran  (C.  C. 
1902)  116  Fed.  985. 

Irrespective  of  any  moral  justifica- 
tion for  a  widespread  or  practically 
unanimous  public  sentiment  in  favor 
of  or  against  a  litigant,  such  a  senti- 
ment is  ground  for  removal.  Bartlett 
V.  Gates  (C.  C.  1902)  117  Fed.  362. 

189.  Remedy  by  removal  to  other 
state  court.— Where  the  state  statute 
authorizes  a  change  of  venue  for  local 
prejudice  to  some  other  court  of  com- 
petent jurisdiction  in  some  other  con- 
venient county,  to  which  there  is  no 
valid  objection,  the  existence  of  preju- 
dice was  not  sufficiently  shown  to  jus- 
tify removal  to  the  federal  court  by 
an  affidavit  showing  that  the  prejudice 
was  confined  mainly,  if  not  entirely,  to 
Cook  county,  Robison  v.  Hardy  (C.  C. 
1880)  38  Fed.  49. 

A  federal  court  will  not  grant  a  pe- 
tition for  removal  of  a  suit,  in  which  a 
municipal  corporation  is  plaintiff,  on 
the  ground  of  local  prejudice,  based 
solely  on  an  apprehension  of  the  effect 
of  such  prejudice  on  the  jury  in  case 
of  a  jury  trial,  where  the  judge  of  the 
state  court  has  power,  if  justice  re- 
quires it,  to  transfer  the  cause  to  an- 
other county.  Board  of  Water  Com'rs 
of  City  of  New  London  v.  Bobbins  & 
Potter  (C.  C.  1003)  125  Fed.  656. 

Where  the  petitioners  might  remove 
the  case  to  any  one  of  seven  counties 


adjoining  that  in  which  it  was  brought, 
an  averment  in  general  terms  that,  on 
account  of  local  prejudice,  they  will 
not  be  able  to  obtain  justice  in  such 
courts,  is  insufficient.  Rike  v.  Floyd 
(C.  C.  1890)  42  Fed.  247.  But  a  state 
law  which  merely  authorizes  a  change 
of  venue,  in  the  discretion  of  the  court, 
on  the  ground  of  local  prejudice,  with- 
out giving  to  a  defendant  the  right  to 
remove  the  cause,  does  not  affect  in 
any  way  his  right  to  remove  it  into  the 
circuit  court.  City  of  Tacoma  v. 
Wright  (C.  C.  1898)  84  Fed.  836;  Par- 
ker V.  Vanderbilt  (C.  C.  1905)  136 
Fed.  246.  Especially  where  the  judge 
of  the  state  court  has  stated  that  no 
grounds  for  removing  the  case  exist. 
Smith  V.  Crosby  Lumber  Co.  (C.  C. 
1891)  46  Fed.  819,  judgment  affirmed 
Crosby  Lumber  Co.  v.  Smith  (1892) 
51  Fed.  63,  2  C.  C.  A.  97,  3  U.  S.  App. 
125. 

The  right  of  removal  to  a  federal 
court  on  the  ground  of  local  prejudice 
exists,  although  the  applicant,  if  defeat- 
ed in  the  trial  court,  has  the  right  of 
appeal  to  a  state  supreme  court,  as  to 
which  no  local  prejudice  is  alleged. 
City  of  Detroit  v.  Detroit  City  R.  Co. 
(C.  0.  1893)  54  Fed.  1. 

190.  Citizenship  of  parties.— The  ex- 
istence of  prejudice  and  local  influence 
does  not  furnish  a  separate  and  inde- 
pendent ground  for  the  removal  of  a 
cause,  but  only  operates  to  extend  the 
time  within  which  a  case  may  be  re- 
moved when  the  requisite  diversity  of 
citizenship  exists.  City  of  Cleveland  v. 
Cleveland,  C,  C.  &  St.  L.  Ry.  Co. 
(1906)  147  Fed.  171,  77  C.  C.  A.  4^7, 
reversing  judgment  (C.  C.  1899)  93 
Fed.  113. 

In  order  to  remove  a  cause  for  local 
prejudice,  the  controversy  must  be  be- 
tween a  citizen  of  the  state  in  which 
suit  is  brought  and  a  citizen  of  another 
state.  Johnson  v.  Monell  (C.  C.  1869) 
Fed.  Cas.  No.  7,399. 

A  citizen  of  the  state  in  which  suit 
is  brought  cannot  make  the  application 
to  remove  the  cause,  but  only  the  citi- 
zen of  another  state.  Hurst  v.  West- 
ern &  A.  R.  Co.  (1876)  93  U.  S.  71,  23 
L.  Ed.  805;  Aldrich  v.  Crouch  (C.  C. 
1882)  10  Fed.  305,  11  Biss.  180;  Belt 
V.  Montgomery  (Pa.  1875)  1  Wkly. 
Notes  Cas.  265. 

Where  a  nonresident  is  entitled  to 
remove  the  cause  from  the  state  court 
on  the  ground  of  prejudice  and  local 
influence,  but  fails  to  exercise  that 
right,  and  subsequently  removes  into 
and  becomes  a  citizen  of  the  state 
where  suit  is  brought,  the  right  of  re- 
moval is  lost.  Goodnow  v.  Grayson 
(C.  C.  1883)  15  Fed.  1,  5  McCrary,  16; 
Dart  V.  Walker  (N.  Y.  1871)  4  Daly,. 
188. 

The  resident  executor  or  administra- 
tor of  a  nonresident  party  substituted 
for  him  in  the  suit  cannot  remove  it 
into   the   federal   court     Goodnow    v» 
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Grayson  (O.  O.  1883)  15  Fed.  1,  5  Mc- 
Crary,  la 

The  restriction  as  to  jurisdiction  over 
suits  by  assignees  does  not  apply  to 
cases  removed  for  local  prejudice.  Lex- 
ington V.  Butler  (1871)  14  Wall.  282, 
293,  20  L.  Ed.  809. 

191. Parties  adverse  to  parties 

removing  causes— A  party  is  not  entitled 
to  the  removal  of  a  suit  from  a  state 
court  into  the  circuit  court  on  account 
of  prejudice  or  local  influence,  unless 
the  adverse  party  is  a  citizen  of  the 
state  in  which  the  suit  was  brought 
American  Bible  Soc.  v.  Grove  (1879) 
101  U.  S.  610.  25  L.  Ed.  847;  Hancock 
V.  Holbrook  (C.  C.  1886)  27  Fed.  403, 
404  (affirmed  [1887]  7  Sup.  Ct.  341, 
119  U.  S.  586,  30  L.  Ed.  538). 

A  suit  cannot  be  removed  from  a 
state  to  a  federal  court  on  the  ground 
of  local  prejudice,  when  plaintiffs  are 
not  all  citizens  of  the  state  in  which  the 
suit  is  brought,  and  are  yet  jointly  in- 
terested in  the  cause  of  action  against 
the  nonresident  defendant  who  applies 
for  removal.  Rike  v.  Floyd  (C.  C. 
1890)  42  Fed.  247;  Niblock  v.  Alexan- 
der (C.  C.  1890)  44  Fed.  306;  Wilder  v. 
Virginia,  T.  &  C.  Steel  &  Iron  Co.  (C. 
C.  1891)  46  Fed.  676;  Adelbert  CoUege 
of  Western  Reserve  University  v.  To- 
ledo, W.  &  W.  R.  Co.  (C.  C.  1891)  47 
Fed.  836;  Gann  v.  Northeastern  R.  Co. 
(C.  C.  1891)  57  Fed.  417;  Bryant  v. 
Scott  (1872)  67  N.  C.  391. 

All  the  plaintiffs  must  be  shown  to  be 
citizens  of  the  state  in  which  the  suit 
is  brought,  while  the  removing  defend- 
ants are  citizens  of  another  state. 
Hanrick  v.  Hanrick  (1894)  153  U.  S. 
192,  14  Sup.  Ct  835,  38  L.  Ed.  685; 
Case  V.  Douglas  (C.  C.  1870)  Fed.  Cas. 
No.  2,491;  George  v.  Pilcher  (Va.  1877) 
28  Grat  299,  26  Am.  Rep.  350. 

Where  plaintiff  in  good  faith  removed 
to  and  became  a  citizen  of  the  state  in 
which  defendant  was  incorporated  be- 
fore the  petition  for  removal  was  filed 
the  petition  must  be  denied.  Laird  v. 
Connecticut  &  P.  R.  R.  R.  (1875)  55  N. 
H.  375,  20  Am.  Rep.  215. 

In  a  suit  by  a  corporation  in  a  state 
court  against  several  railroad  compa- 
nies, their  trustees  and  mortgagees,  on 
certain  equipment  bonds,  the  lien  where- 
of was  denied  by  answer,  in  which 
many  other  holders  of  the  same  series 
of  bonds  were  permitted,  with  plaintiff's 
consent,  to  become  parties  defendant, 
and  by  cross-bills  to  set  up  the  lien  of 
their  bonds,  all  the  parties  asserting  the 
lien  of  the  bonds  should  be  considered 
as  parties  plaintiff.  Adelbert  College 
of  Western  Reserve  University  v.  To- 
ledo, W.  &  W.  R.  Co.  (C.  C.  1891)  47 
Fed.  836. 

(B)  PartieB 
i92.  Parties  entitled  to  remove  for 
prejudice  or  locai  influence.— Under  the 
Act  of  1867,  and  R.  S.  S  639,  subd.  3, 
regulating  the  removal  of  causes  from 
state  to  federal  courts,  plaintiff  had  the 
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right  of  removal,  in  case  he  was  a  citi- 
zen of  a  state  other  than  that  in  which 
the  suit  in  the  state  court  is  brought 
Johnson  v.  Monell  (C.  C.  1809)  Fed. 
Cas.  No.  7,399;  Sands  v.  Smith  (C.  C. 
1870)  Fed.  Cas.  No.  12,305.  But  since 
the  Act  of  1887  he  cannot  Campbell  v. 
Collins  (C.  C.  1894)  62  Fed.  849;  Meyer 
Bros.  Drug  Co.  v.  Malm  (1892)  47  Kan. 
762,  28  Pac.  1011. 

The  removing  parties  must  be  citizens 
of  a  state  other  than  the  one  in  which 
the  suit  is  brought  when  the  suit  is 
commenced  as  well  as  when  the  peti- 
tion for  removal  is  filed.  Young  v. 
Ewart  (1889)  10  Sup.  Ct  75,  132  U.  S. 
267,  33  L.  Ed.  352;  Tapley  v.  Martin 
(1874)  116  Mass.  275.  But  see  Cook  v. 
Whitney  (C.  C.  1877)  Fed.  Cas.  No. 
3,166;  Hammond  v.  Buchanan  (1882)  68 
Ga.  728. 

Interveners  may  remove  the  cause  on 
the  ground  of  local  prejudice.  In  re 
Iowa  &  M.  Const  Co.  (C.  C.  1882)  10 
Fed.  401,  3  McCrary,  310. 

A  nonresident  plaintiff,  suing  in  a 
state  court,  against  whom  a  counter- 
claim is  brought,  is  a  "defendant"  with- 
in the  provision  of  the  local  prejudice 
clause  of  Act  1887-88.  Carson  &  Rand 
Lumber  Co.  v.  Holtzclaw  (C.  C.  1889) 
39  Fed.  578;  Walcott  v.  Watson  (C.  C. 
1891)  46  F*^d.  529. 

Where,  after  judgment  in  favor  of  a 
nonresident  plaintiff  was  affirmed  as  to 
the  original  cause  of  action,  but  was 
reversed  as  to  a  counterclaim,  defend- 
ant obtained  leave  to  amend  the  coun- 
terclaim by  increasing  the  amount  de- 
manded, such  amended  counterclaim  did 
not  change  the  status  of  the  parties  so 
that  the  defendant  became  the  plaintiff 
in  the  action  and  the  plaintiff  became 
the  defendant,  and  entitle  plaintiff  to 
remove  the  cause  on  the  ground  of  prej- 
udice or  local  influence.  Indian  Moun- 
tain Jellico  Coal  Co.  v.  Asheville  Ice  & 
Coal  Co.  (C.  C.  1905)  135  Fed.  837. 

On  appeal  by  a  taxpayer  to  the  dis- 
trict court  from  an  allowance  of  a  claim 
by  the  county  supervisors,  the  appellee, 
being  the  party  who  is  bound  to  estab- 
lish his  claim,  must  be  regarded  as 
plaintiff,  and,  as  such,  has  no  right  of 
removal  to  the  federal  court  on  account 
of  local  prejudice.  Tullock  v.  Webster 
County  (C.  C.  1889)  40  Fed.  706. 

Provision  that  federal  courts  shall  not 
have  cognizance  of  any  suit  to  recover 
the  contents  of  any  note  or  other  chose 
in  action  in  favor  of  an  assignee,  unless 
suit  might  have  been  prosecuted  in  such 
court  to  recover  said  contents,  if  no  as- 
signment had  been  made  does  not  pre- 
vent removal  by  an  assignee  for  local 
prejudice.  That  provision  was  merely 
intended  to  prevent  fraudulent  assign- 
ments of  choses  in  action,  made  for  the 
purpose  of  giving  the  court  jurisdiction, 
and  was  not  founded  on  any  constitu- 
tional principle.  Barclay  y.  Levee 
Com'rs  (C.  C.  1872)  Fed.  Cas.  No.  977; 
Hobby  V.  Allison  (0.  0.  1882)  13  Fed, 
401, 
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193.  Removal  by  one  or  more  oopar- 

tles.— Under  the  Act  of  March  2,  1867, 
and  B.  S.  §  639,  subd.  3,  a  removal  for 
local  prejudice  could  only  be  had  where 
aU  the  parties  to  the  suit  on  one  side 
were  citizens  of  different  states  from 
those  on  the  other.  In  re  Sewing  Mach. 
Co.  (1873)  18  Wall.  553,  21  L.  Ed.  914; 
Myers  v.  Swann  (1882)  107  U.  S.  546, 
2  Sup.  Ct.  685,  27  L.  Ed.  583;  Ameri- 
can Bible  Soc.  v.  Price  (1884)  110  U. 
S.  61,  3  Sup.  Ct.  440,  28  L.  Ed.  70; 
Jefferson  v.  Driver  (1886)  117  U.  S. 
272,  6  Sup.  Ct.  729,  29  L.  Ed.  897;  Cam- 
bria Iron  Co.  V.  Ashbum  (1886)  118 
U.  S.  54,  6  Sup.  Ct  929,  30  L.  Ed.  60; 
Hancock  v.  Holbrook  (1887)  119  U.  S. 
586,  7  Sup.  Ct.  341,  30  L.  Ed.  538  (af- 
firming order  [C.  C.  1886]  27  Fed.  401) ; 
Young  V.  Ewart  a889)  132  U..S.  267, 
10  Sup.  Ct.  75,  33  L.  Ed.  352; 'Rosen- 
thal V.  Coates  (1893)  148  U.  S.  142,  13 
Sup.  Ct.  576,  37  L.  Ed.  399;  Bixby  v. 
Couse  (C.  C.  1870)  Fed.  Cas.  No.  1,451; 
Case  y.  Douglas,  Id.  2,491;  New  Jersey 
Zinc  Co.  V.  Trotter  (C.  C.  1877)  Ted. 
Cas.  No.  10,167;  Miller  v.  Chicago,  B. 
&  Q.  R.  Co.  (C.  C.  1881)  17  Fed.  97,  3 
McCrary,  460;  Frelinghuysen  v.  Bald- 
win (C.  C.  1883)  19  Fed.  49;  Schnadig 
V.  Flescher  (C.  O.  1887)  29  Fed.  465; 
Thouron  v.  East  Tennessee,  V.  &  G.  R. 
^  Co.  (C.  C.  1889)  38  Fed.  673;  Ex  parte 
Andrews  (1867)  40  Ala.  639;  Burch  v. 
Davenport  &  St.  P.  R,  Co.  (1877)  46 
Iowa,  449,  20  Am.  Rep.  150;  Stafford  v. 
Twitchell  (1881)  33  La.  Ann.  520;  Flor- 
.  ence  Sewing  Mach.  Co.  v.  Grover  & 
Baker  Sewing  Mach.  Co.  (1872)  110 
Mass.  70,  14  Am.  Rep.  579;  Berry  v. 
Irick  (Va.  1872)  22  Grat.  484,  12  Am. 
Rep.  539;  George  v.  Pilcher  (Va.  1877) 
28  Grat  299,  26  Am.  Rep.  350.  CON- 
TRA, Florence  Sewing  Mach.  Co.  v. 
Grover  &  Baker  Sewing  Mach.  Co.  (C. 
C.  1873)  Fed.  Cas.  No.  4,883;  Hone  v. 
DUlon  (C.  C.  1886)  29  Fed.  465. 

A  suit  against  several  defendants  re- 
siding in  another  btate  cannot  be  re- 
moved by  one  of  such  defendants,  un- 
less the  other  defendants  are  imj^rop- 
er,  formal,  or  unnecessary  parties;  but 
all  must  unite  in  the  application.  Bix- 
by V.  Couse  (C.  C.  1870)  Fed.  Cas.  No. 
1,451;  Cooke  v.  State  Nat  Bank  of 
Boston  (N.  Y.  1870)  1  Lans'.  494;  Same 
V.  State  Nat  Bank  (1873)  52  N.  Y.  96, 
11  Am.  Rep.  667;  Merwin  v.  Wexel 
(N.  Y.  1874)  49  How.  Prac.  115;  Beery 
V.  Irick  (Va.  1872)  22  Grat  484,  12 
Am.  Rep.  589. 

The  application  for  the  removal  of  a 
cause  on  the  ground  of  prejudice  or 
local  influence,  when  made  by  one  of 
several  defendants,  must  be  made  in  a 
cause  which  may  be  effectually  pro- 
ceeded in  against  one  defendant,  sep- 
arately from  the  other.  Miller  v.  Finn 
(1871)  1  Neb.  254. 

The    following   cases    held    that   Act 

March  3,  1887,  c.  373,  f  2,   cl.  4,  24 

Stat.  553,  repealed  R.  S.  §  639,  subd. 

\   3,  and  that  under  the  act  of  1887  any 

defendant  being  a   citizen   of  another 


state,  between  whom  and  the  resident 
plaintiff  in  a  local  suit  there  is  a  con- 
troversy, may  remove  the  suit,  al- 
though another  defendant  may  be  a 
Qitizen  of  the  state  in  which  the  suit  is 
brought  Boatmen's  Bank  v.  Fritzlen 
(1905)  135  Fed.  650,  68  C.  C.  A.  288 
(reversing  Weldon  v.  Same  [C.  C. 
1904]  128  Fed.  608) ;  Whelan  v.  New 
York,  L.  E.  &  W.  R.  Co.  (C.  C.  1888) 
35  Fed.  849,  1  L,  R,  A.  65;  Hall  v. 
Chattanooga  Agricultural  Works  (C.  C. 
1891)  48  Fed.  599;  Haire  v.  Rome  R. 
Co,  (C.  C.  1891)  57  Fed.  321;  Gann 
V.  Northeastern  R.  Co.,  Id.  417,  420; 
Jackson  &  Sharp  Co.  v.  Pearson  (0. 
C.  1892)  60  Fed.  113;  City  of  Detroit 
V.  Detroit  City  Ry.  Co.  (C.  C  1893) 
54  Fed.  1;  Bonner  v.  Meikle  (C.  0. 
1896)  77  Fed.  485;  Holmes  v.  South- 
ern Ry.  Co.  (C.  C.  1903)  125  Fed. 
301;  Parker  v.  VanderbUt  (C.  C.  1905) 
136  Fed.  246. 

Where  the  suit  is  against  several  de- 
fendants, some  of  whom  are  nonresi- 
dents, the  nonresident  defendants  may 
remove  the  suit  Bartlett  v.  Gates  (C. 
r  1902)  117  Fod.  .362;  Seaboard  Air 
Line  Ry.  t.  North  Carolina  R.  Co.  (C. 
O.  1903)  123  Fed.  629.  But  in  Coch- 
ran V.  Montgomery  County  (1905)  26 
Sup.  Ct.  58,  199  U.  S.  260,  50  L.  Ed. 
182,  reversing  (C.  C.  1903)  116  Fed. 
985,  and  (1904)  128  Fed.  1019,  62  C. 
C.  A.  680,  it  wtfter  held  that  a  suit  in 
which  one  of  two  defendants  is  a  citi- 
zen of  the  same  state  as  the  plaintiff 
cannot  be  removed  by  the  other  de- 
fendant for  prejudice  or  local  influence, 
since  to  hold  otherwise  would  bring  this 
provision  into  conflict  with  the  rule 
that  suits,  to  be  removable,  must  be 
within  the  original  jurisdiction  of  the 
circuit  court. 

The  same  rule  was  laid  down  in  the 
following  cases:  Southern  Ry.  Co.  v. 
Thomason  (1906)  146  Fed.  972,  77  C. 
C.  A.  170;  Anderson  v.  Bowers  (C.  C. 
1890)  43  Fed.  321;  City  of  Terre 
Haute  V.  Evansville  &  T.  H.  R.  Co. 
(C.  C.  1901)  106  Fed.  545;  Campbell 
V.  Milliken  (C.  C.  1902)  119  Fed.  982; 
Armstrong  v.  Kansas  City  Southern 
Ry.  Co.  (C.  C.  1911)  192  Fed.  608. 

194.  Aliens  and  residents  of  terri- 
tories or  District  of  Columbla.^There 
can  be  no  removal  for  local  prejudice 
when  one  party  is  an  alien.  Grand 
Trunk  R.  Co.  v.  Twitchell  (1894)  59 
Fed.  727,  8  C.  C.  A.  237,  21  U.  S. 
App.  45;  Cohn  v.  Louifirville,  N.  O.  &  T. 
R.  Co.  (C.  C.  1889)  39  Fed.  227;  Dah- 
lonega  Co.  v.  Frank  W.  Hall  Merchan- 
dise Co.  (1891)  14  S.  E.  473,  88  Ga. 
339;  New  Orleans,  Ft  J.  &  G.  I.  R, 
Co.  V.  Rabasse  (1892)  44  La.  Ann.  178, 
10  South.  708;  Crane  v.  Reeder  (1874) 
28  Mich.  527,  15  Am.  Rep.  223;  Same 
V.  Seitz  (U574)  30  Mich.  453;  Same  v. 
Gerloff  (1875)  31  Mich.  454;  Stinson 
V.  St  Paul,  S.  &  T.  F.  R.  Co.  (1874) 
20  Minn.  492  (GiL  446). 

Nor  can  a  defendant  who  is  a  resl- 
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dent  of  a  territory  or  the  District  of 
Columbia  remove  a  causae  on  that 
ground.  Dahlonega  Co.  v.  Frank  W. 
HaU  Merchandise  Co.  (1891)  88  Ga. 
339,  14  S.  E.  473. 

195.  Corporations.— Corporations  are 
within  the  provision  for  removal  on  the 
ground  of  local  prejudice  on  a  petition, 
and  the  making  by  the  proper  officer 
of  the  corporation  of  the  required  af- 
fidavit. Farmers*  Loan  &  Trust  Co.  v. 
Maquillan  (C.  C.  1874)  Fed.  Cas.  No. 
4,668;  Quigley  v.  Central  Pac.  R.  Co. 
(1876)  11  Nev.  350,  21  Am.  Rep.  757. 
CONTRA,  Mix  v.  Andes  Ins.  Co.  (N. 
Y.  1876)  9  Hun,  397,  reversed  (1878) 
74  N.  Y.  53. 

The  right  of  a  foreign  corporation  to 
remove  for  prejudice  or  local  influence 
is  not  defeated  because  such  corpora- 
tion has  complied  with  the  provisions 
of  the  state  statute  authorizing  it  to 
do  business  in  the  state^  Southern  Ry. 
Co.  v.  Allison  (1903)  23  Sup.  Ct.  713, 
190  U.  S.  326,  47  K  Ed.  1078,  re- 
versing judgment  Allison  v.  Southern 
Ry.  CJo.  (1901)  40  S.  E.  91,  129  N. 
C.  836.  CONTRA,  Rose  v.  Commer- 
cial Ins.  Co.  of  Chicago  (C.  C.  1871) 
2  Mich.  N.  P.  104. 

A  corporation  created  by  the  con- 
solidation of  several  corporations  ex- 
isting in*  different  states,  by  an  act  of 
the  legislature,  which  provided  that 
fiiich  corporation  should  be  treated  as  a 
corporation  created  by  the  laws  of  the 
state  authorizing  the  consolidation,  is, 
as  concerns  a  suit  against  it  by  an 
alien,  a  citizen  of  that  state,  and  not 
entitled  to  a  removal  of  such  suit  un- 
der the  local  prejudice  clause  of  the 
act  of  March  3,  1887,  c.  373,  24  Stat. 
552.  Cohn  v.  Louisville,  N.  O.  &  T. 
R.  Co.  (C.  C.  1889)  39  Fed.  227. 

A  suit  against  a  county  may  b'e  re- 
moved  into  the  United  States  court  on 
the  ground  of  prejudice  or  local  influ- 
ence, when  brought  by  a  citizen  of  an- 
other state.  Floyd  County  Com*rs  of 
Roads  and  Revenues  v.  Hurd  (1873) 
49  Ga.  462,  15  Am.  Rep.  682i 

(<J)  Procedure  for  removal  on  ground 
of  prejudice  and  local  influence 

196.-  Prooedurs  for  removal  In  gea- 
oral.*See  post,  §  1011,  and  notes. 

197.  Decisions  construing  "final  trial 
or  hearing"  under  Acts  1866-67,  R.  8. 
§  639,  subd.  3.— Home  Life  Ins.  Co.  v. 
Dunn  (1873)  19  Wkll.  214,  22  I^  Ed. 
68;  Ayers  v.  Watson  (1885)  5  Sup.  Ct 
641,  113  U.  S.  594,  28  L.  Ed.  1093; 
Schraeder  Min.  &  Mfg.  Co.  v.  Packer 
(1889)  129  U.  S.  688,  9  Sup.  Ct.  385, 
32  L.  Ed.  760;  Johnson  v.  Monell  (C. 
O.  1869)  Fed.  Cas.  No.  7,399;  Cooke 
V.  Ford  (C.  C.  1877)  Fed.  Cas.  No. 
3,173;  Osbom  v.  Ostorn  (C  C.  1881) 
5  Fed.  389;  Field  v.  Williams  (C.  C. 
1885)  24  Fed.  513;  Hammond  v.  Bu- 
chanan (1882)  68  Ga.  728;  Burson  v. 
National  Park  Bank  (1872)  40Ind.  173, 
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13  Am.  Rep.  285;  Sharp  v.  Gutcher 
(1881)  74  Ind.  357;  Barber  v.  St 
Louis,  K.  C.  &  N.  R,  Co.  (1876)  43 
Iowa,  223,  22  Am.  Rep.  243;  Galpin  v. 
Critchlow  (1873)  112  Mass.  339,  17 
Am.  Rep.  176;  Crane  v.  Reeder  (1874) 
28  Mich.  527,  15  Am.  Rep.  223;  Same 
V.  Gerloflf  (1875)  31  Mich.  454;  MUler 
V.  Finn  (1871)  1  Neb.  254;  Bates  v. 
Baltimore  &  O.  R.  Co.  (1883)  39  Ohio 
St  157  (reversed  Baltimore  &  O.  R 
Co.  V.  Bates  [1886]  119  U.  S.  464,  7 
Sup.  Ct  285,  30  Ll  Ed.  436) ;  White- 
house  V.  Bank  (Pa.  1880)  1  Leg.  Rec 
Rep.  249;  Clark  v.  Delaware  &  H. 
Canal  Co.  (1874)  11  R.  I.  36;  Beery 
V.  Irick  (Va.  1872)  22  Grat  484,  12 
Am.  Rep.  539;  Rathbone  Oil  Tract 
Co.  V.  Ranch  (1871)  5  W.  Va.  79; 
Akerly  v.  Vilas  (1869)  24  Wis.  165,  1 
Am.  Rep.  166;  Jones  v.  Foster  (1884) 
61  Wis.  25,  20  N.  W.  785. 

198.  — *  Effect  of  motion  for  new 
trial  or  appeaid--Stevenson  v.  Williams 
(1873)  19  Wall.  572.  22  L.  Ed.  162; 
Vannevar  v.  Bryant  (1874)  21  WalL 
41,  22  L.  Ed.  476;  Baltimore  A  O.  R. 
Co.  V.  Bates  (1886)  7  Sup.  Ct.  285, 
119  U.  S.  464,  30  L.  Ed.  436;  Boggs 
V.  Willard  (C.  C.  1872)  Fed.  Cas.  No. 
1,603;  Dart  v.  McKinney,  Id.  3,583; 
Waggener  v.  Cheek  (C.  C.  1873)  Fed. 
Cas.  No.  17,035;  Kellogg  v.  Hughea 
(C.  a  1874)  Fed.  Cas.  No.  7,682; 
Minnett  v.  Milwaukee  &  St  P.  Ry.  Co. 
(C.  a  1875)  Fed.  Cas.  No.  9,636; 
Brice  v.  Somers  (C.  O.  1876)  Fed. 
Cas.  No.  1,856;  Sims  v.  Sims  (C.  C. 
1879)  Fed.  Cas.  No.  12,894;  Darst  v. 
City  of  Peoria  (C.  C.  1882)  13  Fed. 
561;  Melendy  v.  CJurrier  (C.  0.  1884) 
22  Fed.  129,  22  Blatchf.  503;  Brayley 
V.  Hedges  (1880)  53  Iowa,  582,  6  N. 
W.  748;  Hall  v.  Ricketts  (1873)  72 
Ky.  (9  Bush)  366;  Williams  v.  Succes- 
sion of  Williams  (1872)  24  La.  Ann. 
55;  Bryant  v.  Rich  (1870)  106  Masa. 
180,  8  Am.  Rep.  311;  Miller  v.  Finn 
(1871)  1  Neb.  254;  Whittier  v.  Hart- 
ford Fire  Ins.  Co.  (1875)  55  N.  H.  141, 
20   Am.    Rep.    185;    Chandler   v.    Coo 

(1875)  66  N.  H.  184,  22  Am.  Rep.  437; 
Dart  V.  Walker  (N.  Y.  1871)  4  Daly, 
188;  Douglas  v.  Caldwell  (1871)  65 
N.  C.  248;  Home  Life  Ins.  Co.  v.  Dur.n 
(1870)  20  Ohio  St  176,  6  Am.  Rep. 
642  (reversed  [1873]  19  WalL  214,  22 
L.    Ed.    68);     Rosenfield    v.    Condict 

(1876)  44  Tex.  464;  Beery  v.  Irick 
(Va.  1872)  22  Grat  484,  12  Am.  Rep. 
539;  Continental  Ins.  Co.  t.  Kasey 
(Va.  1876)  27  Grat  216;  Akerly  v. 
Vilas  (1869)  24  Wis.  165,  1  Am.  Rep. 
166. 

199.  Timo  for  taking  prooeedlnga— 
Construction  of  provision  In  general.— 

The  omission  in  the  Act  1887-1888  and 
this  section  of  the  qualifying  word 
''final"  found  in  the  earlier  acts  indi- 
cates an  intention  to  require  tiie  appli- 
cation for  removal  to  be  made  before 
the  first  trial,  not  merely  before  the 
final  trial    Fisk  y.  Henarie  (1892)  12 
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Sup.  Ct  207,  142  n.  S.  459,^35  L.  Ed. 
1080, 

It  is  only  where  a  suit  is  removed  on 
account  of  prejudice  or  local  influence 
that  a  removal  may  be  had  at  any  time 
before  trial.  Ji:>hn8on  v.  Johnson  (C. 
C.  1882)  13  Fed.  193. 

The  application  may  be  made  at  any 
time  before  final  hearing  in  the  state 
court.  Husldns  v.  Cincinnati,  N.  O. 
A  T.  P.  Ry.  Co.  (C.  C.  1889)  37  Fed. 
604,  3  L.  R.  A.  545  (writ  of  error  dis- 
missed [1S94]  154  n.  S.  506,  14  Sup. 
Ct.  1147,  38  L.  Ed.  1076);  Sharp  v. 
Gutcher  (1881)  74  Ind.  357.  It  may  be 
made  at  a  term  of  the  court  prior  to 
that  to  which  such  suit  is  returnable. 
Floyd  County  Com'rs  of  Roads  and 
Revenues  v.  Hurd  (1873)  49  Ga.  462, 
15  Am.  Rep.  682.  Or  at  any  time  be- 
fore the  first  trial  thereof  is  actually 
held,  although  such  trial  might  have 
been  held  before  the  date  of  the  ap- 
plication for  removal  Fisk  v.  Henarie 
(1892)  142  U.  S.  459,  12  Sup.  Ct.  207, 
35  Jm  Ed.  1080;  City  of  Detroit  v.  De- 
troit City  Ry.  Co.  (C.  C.  1893)  54  Fed. 
1;  Parker  v.  Vanderbilt  (C.  C.  1905) 
136  Fed.  246;  Cox  v.  East  Tennessee, 
V.  &  G.  R.  Co.  (1878)  62  Ga.  163; 
Nye  V.  Northern  Cent.  R  Co.  (N.  Y. 
1881)   24  Hun,  556. 

200.  "Before  trial."— The  application 
must  be  made  before  the  first  step  in 
the  trial  is  taken.  Adams*  Exp.  Co.  v. 
Trego  (1872)  35  Md.  47;  Strong  v. 
Black  (N.  Y.  1872)  5  Alb.  Law  J.  214. 

But,  while  the  defendant  still  has  the 
right  to  challenge  the  array  of  jurors, 
it  is  not  too  late.  Brodhead  v.  Shoe- 
maker (C.  C.  1890)  44  Fed.  518,  525^ 
11  L.  R.  A.  567. 

The  court  is  under  no  obligation  to 
delay  the  trial  of  a  cause,  in  order  to 
enable  a  party  to  prepare  an  applica- 
tion for  removal.  United  States  Sav. 
Inst  V.  Brockschmidt  (1874)  72  111. 
370. 

An  application  for  removal  to  the 
federal  court  is  too  late  after  defend- 
ant's motion  for  a  continuance  has  been 
argued  and  overruled,  the  jury  stricken, 
and  trial  ordered  to  proceed,  and  a  half- 
hour's  indulgence  granted  defendant  to 
enable  it  to  procure  counsel.  Fleming 
V.  Fire  Ass'n  of  Philadelphia  (1886)  76 
Ga.  678.  And  where  the  ofifer  consti- 
tuted an  interruption  of  plaintiflTs  coun- 
seFs  statement  to  the  court  that  pfain- 
tiff  was  ready  for  trial,  but  desired  to 
reduce  the  amount  claimed  to  $2,000,  in 
response  to  the  trial  judge*s  inquiry  as 
to  whether  -the  parties  were  ready. 
Domitrovich  v.  Stone  &  Webater  En- 
gineering Corporation  (Mont.  1911)  118 
Pac.  760. 

An  action  at  law  at  issue  in  a  state 
court  was  called  for  trial  therein,  and 
might,  in  the  ordinary  course,  have  been 
tried.  The  defendant  applied  for  a 
postponement.  This  was  refused  by 
the  court,  except  on  terms  of  defend- 


ant's consenting  to  a  reference.  Th:s 
he  refused  to  do;  but  afterwards,  and 
before  the  trial  was  actually  commenc- 
ed, he  consented  to  a  reference  of  the 
same  for  trial,  to  a  person  named.  The 
order  was  made  accordingly,  and  the 
immediate  trial,  which  otherwise  must 
have  taken  place,  was  thus  avoided. 
The  defendant  then  took  proceedings 
to  remove  the  cause.  Held,  that  the 
application  was  too  late.  Hanover  Nat. 
Bank  v.  Smith  (C.  C,.  1876)  Fed.  Cas. 
No.  6,035. 

After  a  cause  has  been  tried  in  a  state 
court  and  a  mistrial  entered,  it  cannot 
be  removed  on  account  of  local  preju- 
dice. McDonnell  v.  Jordan  (1900)  20 
Sup.  Ct.  880,  178  U.  S.  229,  44  L.  Ed. 
1048;  Farmers'  &  Merchants'  Nat. 
Bank  v.  Schuster  (1898)  86  Fed.  161, 
29  C.  C.  A.  649;  Davis  v.  Chicago  &  N. 
W.  Ry.  Co.  (C.  C.  1891)  46  Fed.  307. 

A  petition  for  removal  after  a  final 
judgment  was  rendered  was  properly 
overruled.  Faslinacht  v.  Frank  (1874) 
23  Wall.  416,  419,  23  L.  Ed.  81. 

The  fact  that  plaintiff  amends  his 
declaration  after  the  commencement  of 
the  trial  by  inserting  a  special  count 
therein  does  not  make  a  new  issue,  and 
it  cannot,  therefore,  be  claimed  that, 
as  to  that  part  of  the  case,  the  trial 
did  not  in  fact  commence  until  after 
pleas  filed  to  the  amended  declaration, 
and  issues  joined  thereon,  and  that  as 
the  affidavit  for  removal  was  filed  be- 
fore the  amended  declaration  waa 
pleaded  to,  it  should  be  regarded  as 
made  in  due  time.  Adams'  Exp.  Co. 
V.  Trego  (1872)  35  Md.  47. 

When  a  demurrer  to  a  petition,  set- 
ting up  a  cause  of  action  based  on  de- 
fendant's alleged  negligence,  has .  been 
filed  and  sustained,  the  filing  of  an 
amended  petition,  pursuant  to  leave, 
which  sets  up,  and  bases  the  right  of 
action  upon,  a  statute  of  the  state 
where  the  accident  happened,  does  not 
make  the  case  a  new  action,  so  as  to 
avoid  the  effect  of  the  rule  that  a  cause 
cannot  be  removed  to  a  federal  court 
on  the  ground  of  local  prejudice  after 
a  trial  on  demurrer  or  otherwise.  Ho- 
bart  V.  Illinois  Cent  R.  Co.  (C.  C. 
1897)  81  Fed.  5. 

The  report  of  commissioners  to 
whom  a  claim  has  been  referred  by  a 
probate  court,  under  the  statutes  of 
Michigan,  is  not  a  triaL  Hess  v.  Reyn- 
olds (1S85)  113  U.  S.  73,  5  Sup.  Ct 
377,  28  L.  Ed.  927. 

Under  Rev.  St  Ind.  §§  5758-5761, 
5777,  requiring  claims  against  a  county 
to  be  filed  with  the  county  auditor,  to 
be  by  him  presented  to  the  board  of 
commissioners  who  are  to  pass  upon 
them,  and  granting  an  appeal  from 
their  decision  to  the  circuit  court  of 
the  county,  where  it  shall  be  tried  ''as 
an  original  cause,"  the  latter  trial  is 
the  one  before  which,  if  at  all,  the 
cause  must  be  removed.  Delaware 
County  Com'rs  t.  Diebold  Safe  &  Lock 
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Co.  (1890)  133  U.  S.  473,  10  Sup.  Ct 
3»9,  33  L.  Ed.  674. 

201.  Effect  of  ruling  on  demurrer.-* 

The  submission  of  a  demurrer  to  the 
petition,  based  upon  the  ground  that 
the  petition  fails  to  show  a  cause  of 
action,  and  the  ruling  of  the  court 
thereon,  constitute  a  trial  of  the  case, 
such  as  to  prevent  the  removal.  Look- 
out Mountain  R.  Go.  v.  Houston  &  Co. 
(C.  C.  1887)  32  Fed.  711;  Hobart  v. 
Illinois  Cent  R,  Co.  (C.  C.  1897)  81 
Fed.  6. 

202.  Effect   of   granting   new   trial.— 

Under  Act  1887-88,  §  2,  providing  for 
the  removal  of  causes  upon  the  ground 
of  local  prejudice  "at  any  time  before 
the  trial  thereof,"  the  right  of  removal 
is  restricted  to  the  first  trial;  and,  aft- 
er one  or  more  trials  and  reversals,  the 
right  is  lost.  Fisk  v.  Henarie  (1892) 
142  U.  S.  459,  12  Sup.  Ct.  207,  35  L. 
Ed.  1080,  reversing  (C.  C.  1887)  32 
Fed.  417,  and  (C.  C.  1888)  35  Fed.  230. 

203.  Trial  de  novo  on  appeal.— The 
petition  is  not  too  late  if  the  case, 
though  it  has  been  once  decided,  is  yet 
to  be  tried  de  novo  in  -  the  appellate 
tribunal  before  a  jury.  Brodhead  v. 
Shoemaker  (C.  C.  1890)  44  Fed.  518, 
11  L.  R.  A.  567. 

204.  Waiver  of  objection  to  delay  In 
application.— When  a  case  has  been  re- 
moved, an  objection  that  the  act  has  not 
been  complied  with  in  respect  of  time 
and  other  particulars  will  not  be  heard 
in  the  supreme  court,  the  point  not 
having  been  made  in  the  court  below 
until  three  years  after  the  removal 
made,  and  when  the  testimony  was  all 
taken  and  the  case  ready  for  hearing; 
nor  ought  it  under  such  circumstances 
to  have  been  entertained  in  the  circuit 
court.  It  came  too  late,  and  must  be 
held  to  have  been  conclusively  waived. 
French  v.  Hay  (1874)  22  Wall.  238,  22 
L.  Ed.  854. 

205.  Notice.— Notice  to  the  adverse 
party  of  a  motion  for  the  removal  of  a 
cause  is  not  jurisdictional,  and  such  mo- 
tion may  be  made  upon  ex  parte  hear- 
ing, though  it  is  the  better  practice  to 
give  notice.  Whelan  v.  New  York,  L. 
B.  &  W.  R.  Co.  (C.  C.  1888)  35  Fed. 
849,  1  L.  R.  A.  65;  Adelbert  College 
of  Western  Reserve  University  v.  Tole- 
do, W.  &  W.  Ry.  Co.  (C.  C.  1891)  47 
Fed.  836;  Reevea  v.  Corning  (C.  C. 
1892)  51  Fed.  774;  Herndon  v.  South- 
ern R.  Co.  (C.  C.  1896)  73  Fed.  307; 
Crotts  V.  Southern  Ry.  Co.  (C.  C.  1898) 
90  Fed.  1. 

The  better  practice,  upon  applications 
for  removal  of  cases  from  state  to 
federal  courts,  on  the  ground  of  preju- 
dice or  local  infiuence,  is  to  give  notice 
to  the  opposite  party,  specifying  the 
proofs  to  be  used,  and  afford  him  an 
opportunity  to  present  counter  affida- 
vits, if  desired;  and  when  this  course  is 
pursued,  if  not  also  when  the  applica- 
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tion  is  ez  'parte,  the  sufficiency,  as  well 
as  the  truth  or  falsity,  of  the  facts  al- 
leged, should  be  determined  at  a  single 
hearing.  Bonner  v.  Meikle  (C.  C.  1896) 
77  Fed.  485. 

Three  days'  notice  is  not  a  reasonable 
time  to.  allow  defendant  an  opportunity 
to  contest  the  allegation  of  local  prej- 
udice before  an  order  of  removal  is 
made.  Carson  &  Rand  Lumber  Co.  y. 
Holtzdaw  (C.  C.  1889)  39  Fed.  678. 

206.  Petition,  affidavits,  and  other 
proof  of  prejudice  or  local  Influence^r— 

A  petition  for  the  removal  of  a  case 
from  a  state  to  a  federal  court,  on 
the  ground  of  prejudice  or  local  influ- 
ence, must  be  made  to  the  federal  court. 
Southworth  v.  Reid  (C.  C.  1888)  36 
Fed.  451;  Kaitel  v.  Wylie  (C.  C.  1889) 
38  Fed.  865;  Carson  &  Rand  Lumber 
Co.  V.  Holtzclaw  (C.  C.  1889)  39  Fed. 
885,  886;  Bonner  v.  Meikle  (C.  C. 
1896)  77  Fed.  485;  Rome  &  C.  Conat. 
Co.  V.  Smith  (1890)  84  Ga.  238,  10  S. 
E.  728;  Mason  v.  Interstate  ConsoL 
St  Ry.  Co.  (1898)  49  N.  B.  645,  170 
Mass.  382;  Blackwell  v.  Lynchburg  &, 
D.  R.  Co.  (1890)  107  N.  C.  217,  12  S. 

B.  133;  WUUams  v.  Southern  Bell  Tele- 
phone &  Telegraph  Co.  (1895)  116  N. 

C.  558,  21  S.  B.  298. 

But  the  affidavit  may  be  filed  in  the 
state  court  and  a  certified  copy  of  it  in 
the  circuit  court  Short  v.  Chicago,  M. 
&  St  P.  Ry.  (>).  (C.  O.  1888)  34  Fed. 
225,  227. 

A  petition  for  removal  of  a  cause  ta 
the  United  States  court,  which  merely 
alleges  in  the  alternative  that,  "from 
prejudice  or  local  influence,''  the  peti- 
tioner will  not  be  able  to  obtain  jus- 
tice in  the  state  court,  is  insufficient 
Pennsylvania  Co.  v.  Versten  (1892)  140 
ni.  637,  30  N.  B.  540,  15  L.  R.  A.  798. 

The  petition  for  removal  must  be 
verified  by  affidavit  Sweeney  v.  Cof- 
fin (C.  C.  1870)  Fed.  Cas.  No.  13,686. 

Where  a  case  is  removed,  and  no 
affidavit  of  prejudice  or  local  influence 
is  filed,  although  the  petition  contains 
the  allegation  that  the  petitioner  "has 
reason  to  believe  and  does  believe  that, 
from  local  prejudice  or  local  influence, 
he  will  not  be  able  to  secure  justice,'^ 
and  to  such  petition  is  appended  the 
affidavit  of  the  petitioner  that  "he  has 
read  the  petition  and  knows  its  con- 
tents, and  that  the  facts  therein  stated 
are.  true,"  the  circuit  court  acquires- no 
jurisdiction  of  the  case,  and  it  will  be 
remanded  to  the  state  court  Suther- 
land V.  Jersey  City  &  B.  R.  Co.  (C.  O. 
1884)  22  Fed.  356. 

In  an  application  for  the  removal  of  a 
cause  to  the  federal  court,  the  petition 
and  accompanying  affidavits  are  to  be 
taken  as  part  of  the  same  instrument, 
so  that  it  is  error  to  deny  the  applica- 
tion because  the  proper  showing  has 
not  been  made,  when  it  is  contained  in 
the  affidavit  Bixby  v.  Blair  (1881)  56 
Iowa,  416,  9  N.  W.  318. 

To  authorize  the  removal  of  a  canae 
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to  the  federal  court  upon  the  srround  of 
local  prejudice,  it  is  not  sufficient  for 
the  litigant  to  state  in  his  application 
that  he  cannot  get  justice  in  the  state 
court  in  which  the  action  is  pending; 
he  must  also  state  that  he  cannot  get 
justice  in  any  state  court  to  which,  un- 
der the  law,  he  is  entitled,  by  reason 
of  such  prejudice  to  remove  the  cause. 
Southworth  v.  Reid  (C.  O.  1888)  36 
Fed,  451;  Postal  Telegraph  Co.  v.  Gof- 
er (1893)  14  Ky.  Law  Rep.  (abstract) 
574. 

A  petition  for  removal,  sworn  to  be- 
fore a  notary  public  authorized  to  ad- 
minister oaths,  is  an  affidavit  within 
this  section.  Gutwillig  v.  Zuberbier  (CT. 
C.  1886)  28  Fed.  721. 

The  affidavit  may  be  taken  before  any 
commissioner  for  Louisiana  in  another 
state.  Tunstall  v.  Parish  of  Madison 
(1878)  30  La.  Ann.  471. 

The  affidavit  must,  at  least  in  the  ab- 
sence of  any  controlling  statutes  of  the 
United  States,  be  taken  and  certified  in 
such  manner  as  may  be  required  by  the 
state  law  in  respect  to  the  taking  and 
certifying  of  affidavits  to  be  used  in  the 
courts  of  such  state.  Bowen  v.  Chase 
(C.  C.  1870)  Fed.  CJas.  No.  1,720. 
Where  it  omits  a  recital  as  to  the  offi- 
cial character  of  the  officer  before  whom 
it  is  made,  and  the  state  law  requires 
such  recital  to  render  it  valid,  the  omis- 
sion is  fatal.  Sutherland  v.  Jersey  City 
&  B.  R.  Co.  (C.  C.  1884)  22  Fed.  356. 

A  suit  was  commenced  in  a  state 
court,  November  4th,  as  No.  4,414.  A 
petition  by  the  plaintiff  to  remove  it  in- 
to the  federal  court  was  filed  the  next 
day,  entitled  in  the  suit  as  No.  4,414, 
signed  by  his  attorneys,  referring  to  the 
suit  as  commenced,  and  accompanied  by 
an  affidavit,  made  by  the  plaintiff  Octo- 
ber 25th,  stating  that  "he  is  the  plain- 
tiff' in  the  suit,  as  No.  4,414,  and  giv- 
ing its  title,  and  the  name  of  the 
court,  and  alleging  ''that  he  has  reason 
to  believe,  and  does  believe,  that,  from 
prejudice  and  local  influence,  he  will  not 
be  able  to  obtain  justice  in  said  state 
court."  Held,  the  affidavit  sufficient- 
ly identified  the  suit,  and  was  as  ef- 
fective as  if  made  after  suit  brought 
Canal  &  C.  Sts.  R.  Co.  v.  Hart  (1885) 
114  U.  S.  654,  5  Sup.  Ct  1127,  29  L. 
Ed.  226. 

A  petition  for  the  removal  of  a  cause 
under  the  local,  prejudice  clause,  which 
alleges  that  petitioner  cannot  obtain 
justice  in  the  trial  court,  nor  in  any  oth- 
er court  in  the  state  to  which  the  case 
could  be  removed,  is  insufficient  in  not 
alleging  prejudice  against  the  party 
seekiilg  removal,  or  influence  exerted  by 
the  adverse  party,  and  the  affidavit  ac- 
companying it  should  state  the  facts 
supporting  such  averments.  Gold- 
worthy  V.  Chicago,  M.  &  St.  P.  R.  Co. 
(C.  C.  1889)  38  Fed.  769. 

207. Decisions  under  Act  of  1867 

and   R.  8.  §  639,  subd.  3,  authorizing 
removal  where  party  makes  affidavit  ta 


belief   of   local    preJudlce^^Minnett   v. 

Milwaukee  &  St  P.  Ry.  Co.  (C.  C. 
1876)  Fed.  Cas.  No.  9,636;  Dennis  v. 
Alachua  County  (C.  C.  1877)  Fed.  Cas. 
No.  8,791;  Bx  parte  Wells  (C.  C.  1878) 
Fed.  Cas.  No.  17,386;  Hart  v.  City  of 
New  Orleans  (C.  C.  1882)  14  Fed.  180, 
4  Woods,  165;  Duff  v.  DufC  (C.  C. 
1887)  31  Fed.  772, 12  Sawy.  602;  Stew- 
art V.  Mordecai  (1869)  40  Ga.  1,  2  Am. 
Rep.  55;  Cooper  v.  Condon  (1876)  15 
Kan.  572;  Tunstall  v.  Parish  of  Mad- 
ison (1878)  30  La.  Ann.  471;  Mahone 
y.  Manchester  &  L.  Corp.  (1872)  111 
Mass.  72,  15  Am.  Rep.  9;  Dodge  v. 
Northwestern  Union  Packet  Co.  (1868) 
13  Minn.  458  (Gil.  427) ;  Miller  v.  Finn 
(1871)  1  Neb.  254;  Quigley  v.  Central 
Pac.  R.  Co.  (1876)  11  Nev.  350,  21 
Am.  Rep.  757;  Mix  v.  Andes  Lis.  Co. 
(1878)  74  N.  Y.  63,  30  Am.  Rep.  260; 
Best  V.  New  York  Life  Ins.  Co.  (Ohio, 
1872)  2  Cin.  Super.  Ct  Rep'r,  329; 
Rathbone  Ofl  Tract  Co.  v.  Ranch  (1871) 
6  W.  Va,  79. 

208.  —  Averments  as  to  citizenship 
of  partles.-^Before  an  action  can  be  re- 
moved it  must  affirmatively  appear  that 
tiie  controversy  or  action  is  between  a 
citizen  of  the  state  in  which  the  action 
is  brought  and  a  citizen  of  another 
state.  Amory  t.  Amory  (1873)  36  N. 
Y.  Super.  Ct  (4  Jones  &  S.)  620. 
The  application  must  show  that  fact 
unless  it  appears  in  the  record.  Hart- 
ford Fire  Lis.  Co.  'v.  Green  (1876) 
62  Miss.  332.  But,  if  the  averment  of 
citizenship  appears  in  the  pleadings,  it 
need  not  be  in  the  affidavit  Tunstall 
T.  Parish  of  Madison  (1878)  30  La. 
Ann.  471. 

The  applicant  must  show  that  he  is  a 
citizen  of  another  state  than  that  in 
which  the  suit  is  pending;  showing 
that  he  is  a  resident  of  such  other  state 
merely  is  not  sufficient  Darst  v.  Bates 
(1869)  61  HL  439. 

To  entitle  a  defendant  corporation  to 
have  a  cause  removed,  the  petition 
should  show  that  all  the  corporators  are 
nonresidents  of  the  state.  Northern 
Line  Packet  Co.  v.  Binninger  (1873)  70 
ni.  571. 

An  application  by  an  intervener  for 
removal  must  show  affirmatively  that 
he  and  the  plaintiffs  were  both  residents 
of  another  state  than  that  of  defendant 
at  the  time  suit  was  brought  Martin 
V.  Coons  (1872)  24  La.  Ann.  169. 

A  petition  alleging  that  defendant 
was  at  the  time  of  the  commencement 
of  the  suit  and  still  is,  a  citizen  of  a 
state  other  than  that  in  which  the  suit 
was  begun,  and  of  no  other  state,  was 
sufficient  to  show  that  he  was  a  non- 
resident of  the  state  where  sued. 
Parker  v.  Vanderbilt  (C.  C.  1906)  136 
Fed.  246. 

In  a  petition  filed  in  a  United  States 
circuit  court  for  the  removal  of  a 
cause  from  a  state  court  on  the  ground 
of  local  prejudice,  the  defendant  corpo- 
ration alleged  that  it  "is,  and  was  at 
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the  commencement  of  this  suit,  a  non- 
resident of  the  state  of  North  Carolina, 
*  *  *  and  is  not  a  citizen  of  North 
Carolina."  On  the  facts  admitted,  the 
supreme  court  of  the  state  had  previ- 
ously held  that  the  defendant  was  a 
domestic  corporation.  Held  that,  in 
view  of  these  previous  decisions,  the  al- 
le^tion  in  the  petition  would  be  con- 
strued as  merely  a  denial  of  the  propri- 
ety of  the  supreme  court's  former  rul- 
ing and  not  as  an  allegation  of  fact. 
Beach  v.  Southern  Ry.  Co.  (1902)  42 
S.  B.  856,  131  N.  C.  399,  reversed 
Southern  R.  Co.  v.  Beach  (1904)  24 
Sup.  Ct.  854,  193  U.  S.  667,  48  I^  Bd. 
839. 

209. Persons  who  may  make  pe- 
tition or  affidavit.— A  petition  for  the 
removal  of  a  cause  on  the  ground  of  lo- 
cal prejudice  should  be  sworn  to  by  at 
least  one  of  the  petitioners,  or  by  some 
agent  or  attorney  authorized  by  them. 
Hall  V.  Chattanooga  Agricultural  Works 
(C.  C.  1891)  48  Fed.  599. 

It  is  not  necessary  that  the  petition 
should  be  verified  by  the  petitioner  in 
person.  Bonner  v.  Meikle  (C.  C.  1896) 
77  Fed.  485. 

Where  a  removal  petition  on  the 
ground  of  prejudice  or  local  influence 
was  supported  by  affidavits  of  parties 
who  averred  that  they  were  thoroughly 
conversant  with  the  facts  alleged  in  the 
petition,  it  was  immaterial  that  the  pe- 
tition was  not  venfied  by  petitioner,  but 
by  his  duly  authorized  agent  Parker 
V.  Vanderbilt  (C.  C.  1905)  136  Fed. 
246. 

210.  — —  Sufficiency  of  affidavit.— Un- 
der the  act  of  1867  and  R.  S.  §  639, 
subd.  3,  the  affidavit  required  by  R.  S.  § 
639,  subd.  3,  need  not  state  the  grounds 
of  affiant's  belief,  nor  in  what  the  preju- 
dice or  local  influence  consists,  but  must 
state  that  he  fears  the  court  will  not 
give  him  justice.  Johnson  v.  Monell  (C. 
C.  1869)  Fed.  Cas.  No.  7,399;  Bowen  v. 
Chase  (C.  C.  1870)  Fed.  Cas.  No.  1,720; 
Sutherland  v.  Jersey  City  &  B.  R.  Co. 
(C.  C.  1884)  22  Fed.  356;  Meadow  Val- 
ley Min.  Co.  V.  Dodds  (1871)  7  Nev. 
143,  8  Am.  Rep.  709;  Geiger  v.  Union 
Mut.  Life  Ins.  Co.  (N.  Y.  1880)  1  aty 
Ct  R.  237;  Thatcher  v.  Rankin  (N.  T. 
1885)  2  How.  Prac.  (N.  S.)  459. 

But  in  Act  1887-88,  §  2,  subd.  4,  and 
this  section,  the  words,  "when  it  shall 
be  made  to  appear  to  said  circuit  court 
that  from  prejudice,"  etc.,  require  legal 
proof  of  the  fact  of  such  prejudice;  and 
an  affidavit  that  such  prejudice  exists, 
without  any  statement  of  facts  showing 
how  or  why  it  exists,  is  not  sufficient. 
Ex  parte  Pennsylvania  Co.  (1890)  137 
U.  S.  451,  11  Sup.  Ct  141,  34  L.  Ed. 
738;  P.  Schwenk  &  Co.  v.  Strang  (1893) 
59  Fed.  209,  8  C.  C.  A.  92,  19  U.  S. 
App.  300;  Short  v.  Chicago,  M.  &  St  P. 
R.  Co.  (C.  C.  1887)  83  Fed.  114;  Id. 
(C.  C.  1888)  84  Fed.  225;  Malone  v. 
Richmond  &  D.  R.  Co.  (C.  C.  1888)  35 
Fed.  625;  Amy  t.  Manning  (0.  C.  1889) 
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88  Fed.  536,  868;  Hakes  v.  Burns  (a 
C  1889)  40  Fed.  33;  Minnick  v.  Union 
Ins.  Co.,  Id.  369;  Niblock  v.  Alexander 
(C.  C.  1890)  44  Fed.  306;  Hall  v.  Chat- 
tanooga Agricultural  Works  (C.  C. 
1891)  48  Fed.  599;  Collins  v.  CampbeU 
(C.  C.  1894)  62  Fed.  850. 

The  application  must  be  supported  by 
such  proof  as  to  satisfy  the  court  of  the 
truth  of  such  allegations.  Southworth 
V.  Reid  (C.  C.  1888)  36  Fed.  451.  At 
least  by  the  affidavit  of  one  credible 
person.  Hall  v.  Chattanooga  Agricul- 
tural Works  (0.  C.  1891)  48  Fed.  509. 
But  an  affidavit  stating  directly  and 
unequivocally  that  the  applicant  cannot 
get  justice  in  the  state  courts,  because 
of  local  prejudice  and  undue  influence 
of  the  adverse  party,  is  sufficient  to  jus- 
tify a  removal.  Whelan  v.  New  York, 
L.  E.  &  W.  R.  Co.  (C.  C.  1888)  35  Fed. 
849,  1  L.  R.  A.  65;  Cooper  v.  Riclunond 
&  D.  R.  Co.  (C.  C.  1890)  42  Fed.  697» 
8  L.  R.  A.  360;  Franz  v.  Wahl  (D.  C. 
1897)  81  Fed.  9. 

The  affidavit  in  support  of  the  peti- 
tion need  not  state  that  the  facts  are 
sworn  to  of  the  personal  knowledge  of 
the  affiant,  but  it  is  sufficient  that  they 
are  of  his  opinion  and  belief,  if  he  is  a 
credible  person,  and  the  facts  on  which 
such  belief  is  based  are  given.  City  of 
Detroit  v.  Detroit  City  R.  Co.  (O.  C. 
1893)   54  Fed.  1. 

Though  the  existence  of  prejudice  and 
local  influence  must  be  made  to  appear 
in  such  a  way  that  the  court  will  be  le- 
gally satisfied  of  the  truth  of  the  alle- 
gation, yet,  where  the  affidavits  in  sup- 
port of  the  petition  state  the  facts  upon 
which  affiant's  belief  is  founded,  and, 
when  considered  in  connection  with  op- 
posing affidavits,  show  that  there  did 
exist  such  "prejudice  and  local  influ- 
ence" as  would  prevent  petitioner  from 
obtaining  justice  in  the  state  court,  the 
order  of  removal  should  be  granted. 
Walcott  V.  Watson  (C.  C.  1891)  46  Fed. 
529. 

21  i.  Traverse  of  prejudice  or  local  In* 
fluencOd — Where  an  order  of  removal 
was  obtained  by  a  defendant  without 
notice  to  plaintiff,  it  was  error  for  the 
federal  court  to  refuse  to  permit  plain- 
tiff to  seasonably  thereafter  contest  the 
allegations  of  the  petition  on  which  the 
order  was  made,  and  to  show  that  no 
prejudice  or  local  influence  existed.  El- 
Uson  V.  Louisville  &  N.  R.  Co.  (1902) 
112  Fed.  805,  50  C.  C*  A.  530;  Malone 
V.  Richmond  &  D.  R.  Co.  (C.  C.  1888) 
35  Fed.  025. 

The  better  practice,  upon  applicationa 
for  removal  on  the  ground  of  prejudice 
or  local  influence,  is  to  give  notice  to 
the  opposite  party,  specifying  the  proofs 
to  be  used,  and  afford  him  an  opportuni- 
ty to  present  counter  affidavits,  if  de- 
sired; and  when  this  course  is  pursued^ 
if  not  also  when  the  application  is  ex 
parte,  the  sufficiency,  as  well  as  the 
truth  or  falsity,  of  the  facts  alleged^ 
should  be  determined  at  a  single  hear- 
.  ing.    Bonner  v.  Meikle  (a  G.  1896)  77 
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Fed.  485;  Maher  v.  Tower  Hotel  Co. 
(C.  C.  18d9)  W  Fed.  225.  Though  an 
order  for  removal  is  made  ex  parte, 
plaintiff  may  afterwards  traverse  the 
petition  for  removal,  and  be  heard  as  to 
the  grounds  for  removal.  Montgomery 
County  V.  Cochran  (C.  C.  1902)  116 
Fed.  986.  But  see  Whelan  v.  New 
^  York,  L.  E.  &  W.  R.  Co.  (C.  C.  1888) 
85  Fed.  849,  1  L.  R.  A.  65;  Cooper  v. 
Richmond  &  D.  R,  Co.  (C.  C.  1890)  42 
Fed.  607,  8  L.  R.  A.  366;  Brodhead  v. 
Shoemaker  (C.  C.  1890)  44  Fed.  518, 
11  L.  R.  A.  567;  holding  that  on  an  ap- 
plication for  removal  of  a  cause  on  the 
ground  of  local  prejudice,  where  an  affi- 
davit is  presented,  made  by  a  person 
authorized  to  make  it,  stating  of  his 
own  knowledge  the  existence  of  preju- 
dice and  local  influence,  the  court  will 
not  permit  the  adverse  party  to  trav- 
erse it  and  will  not  hear  evidence  on  the 
subject;  and  Huskins  v.  Cincinnati,  N. 
O.  &  T.  P.  R.  Co.  (C.  C.  1889)  37  Fed. 
504,  3  li.  R.  A.  545,  holding  that  the 
existence  of  "local  prejudice  or  influ- 
ence" is  not  a  jurisdictional  fact,  so  as 
to  entitle  the  adverse  party  to  put  it  in 
iss.ue  for  formal  trial,  and  it  is  suffi- 
cient if  it  is  made  to  appear  to  the  fed- 
eral court  by  petition  and  affidavit 

A  plea  by  plaintiffs  simply  denying  de- 
fendant's belief  in  the  existence  of  prej- 
udice or  local  influence  is  insufficient, 
and  raises  no  issue  on  that  question,  as 
the  plea  should  affirm  that  it  does  not 
exist  County  Court  v.  Baltimore  &  O. 
R.  Co.  (C.  C.  1888)  35  Fed.  161,  166. 

212.  Bond.--See  post,  {  1011,  and 
notes. 

213.  .— *  Decisions  under  Act  1867 
and  R.  S.  §  639,  subd.  3,  requiring  a  epe- 
clal  form  of  bond  for  removal  on  ground 
of  prejudice.— Johnson  y.  Monell  (C.  C 
1860)  Fed.  Cas.  No.  7.399;  Torrey  v. 
Grant  Locomotive  Works  (0.  C.  1877) 
Fed.  Cas.  No.  14,105;  Farmers'  Loan  & 
Trust  Co.  V.  Chicago,  P.  &  S.  W.  R.  Co. 
(C.  C.  1879)  Fed.  Cas.  No.  4,665;  Web- 
ber V.  Bishop  (C.  C.  1882)  13  Fed.  49; 
Sutherland  v.  Jersey  City  &  B.  R.  Co. 
(C.  C.  1884)  22  Fed.  356;  Gutwillig  v. 
Zuberbier  (C.  C.  1886)  28  Fed.  721; 
Weed  Sewing^ach.  Co.  v.  Smith  (1873) 
71  111.  204;  Tunstall  v.  Parish  of  Madi- 
son (1878)  30  La.  Ann.  471;  St  An- 
thony Falls  Water  Power  Co.  v.  Bang 
Wrought  Iron  Bridge  Co.  (1876)  23 
Minn.  186,  23  Am.  Rep.  682;  Clippinger 
V.  Missouri  Val.  Life  Ins.  Co.  (1875) 
26  Ohio  St  404;  Bates  v.  Baltimore  & 
O.  R.  Co.  (1883)  39  Ohio  St  157  (re- 
versed Baltimore  &  O.  R.  Co.  v.  Bates 
[1886]  119  U.  S.  464,  7  Sup.  Ct  285. 30 
L.  Ed.  436);  Henen  v.  Baltimore  &  O. 
R.  Co.  (1881)  17  W.  Va.  881. 

214.  Determination  by  United  States 
court  as  to  removal  on  ground  of  prej- 
udice or  local  influence.— The  statute 
contemplates  a  judicial  inquiry  into  the 
alleged  local  prejudice,  and  the  court 
must  take  the  responsibility  of  deter- 
mining  and   adjudging    judicially    that 
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prejudice  exists  before  it  can  order  a 
removal  P.  Schwenk  &  Co.  v.  Strang 
(1893)  59  Fed.  209,  211,  8  C.  C.  A. 
92;  Short  v.  Chicago,  M.  &  St  P.  Ry. 
Co.  (C.  C.  1888)  34  Fed.  225;  Ma- 
lone  V.  Richmond  &  D.  R.  Co.  (C.  C. 
1888)  35  Fed.  625;  Carson  &  Rand 
Lumber  Co.  v.  Holtzclaw  (C.  C.  1889) 
39  Fed.  885,  886.  CONTRA,  Fisk  v. 
Henarie  (C.  C.  1887)  32  Fed.  417,  13 
Sawy.  38;  Hills  v.  Richmond  &  D.  R 
Co.  (C.  C.  1887)  33  Fed.  81;  Fisk  v. 
Henarie  (C.  C.  1888)  35  Fed.  230,  13 
Sawy.  318. 

It  should  hear  evidence  pro  and  con, 
if  necessary,  and  decide  thereon  as  to 
the  existence  of  such  prejudice  or  in- 
fluence, before  entertaining  jurisdiction 
on  the  merits.  Carson  &  Rand  Lum- 
ber Co.  V.  Holtzclaw  (C.  C.  1889)  39 
Fed.  885,  886.  Such  evidence  may  be 
by  affidavits  which  state  facts,  or  by 
depositions,  or  by  oral  examination  of 
witnesses.  P.  Schwenk  &  Co.  v.  Strang 
(1893)  59  Fed.  209.  211,  8  C.  C.  A.  92. 

The  amount  and  manner  of  proof  re- 
quired must  be  left  to  the  discretion  of 
the  court  passing  on  the  application. 
Crotts  V.  Southern  Ry.  Co.  (C.  C. 
1898)  90  Fed.  1. 

A  removal  is*  not  eifected  by  a  mere 
entry  in  a  federal  court  finding  the  pe- 
tition, affidavit,  and  bond  for  removal 
sufficient  The  proper  procedure  is  to 
obtain  an  order  of  removal  from  the 
federal  court,  file  that  order  in  the 
state  court,  and  take  a  transcript 
therefrom,  and  file  it  in  the  federal 
court.  Pennsylvania  Co.  v.  Bender 
(1893)  148  U.  S.  255,  13  Sup.  Ct  591, 
37  L.  Ed.  441. 

While  the  law  does  not  require  it, 
proper  respect  for  state  courts  de- 
mands that  a  certified  copy  of  an  or- 
der of  removal  be  filed  in  the  state 
court  from  which  the  cause  is  removed. 
Bartlett  v.  Gates  (C.  C.  1902)  117 
Fed.  362. 

Plaintiff  being  a  resident  of  the  state 
and  judicial  district,  defendant,  a  non- 
resident corporation,  obtained  from  the 
United  States  circuit  court  a  writ  of 
certiorari  to  remove  the  cause  from  the 
state  court  on  the  ground  of  preju- 
dice and  local  influence,  filed  a  certi- 
fied copy  of  its  petition  and  affidavit  in 
the  state  court,  and  there  moved  for 
an  order  adjudging  that  the  court  would 
proceed  no  further  in  the  cause,  and 
that  the  clerk  should  certify  the  record 
to  the  United  States  circuit  court  The 
judge  declined  to  sign  the  order  or  per- 
mit the  removal.  Held  that,  the  rec- 
ord showing  on  its  face^good  ground 
lor  removal,  defendant's  procedure  was 
correct,  and  the  court  should  have 
granted  an  order  for  removal.  Baird  v. 
Richmond  &  D.  R  Co.  (1893)  113  N. 
C.  603,  18  S.  E.  698. 

The  filing  of  a  petition  and  affidavit 
setting  out,  almost  in  the  language  of 
the  act,  "that  from  prejudice  and  local 
influence  said  defendant  will  not  be  able 
to  obtain  justice  in  eaid  court  of  com- 
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mon  pleas,  or  in  any  other  state  court 
to  which  it  has,  under  the  laws  of  the 
state  of  Ohio,  a  right,  on  account  of 
-suoh  prejudice  or  local  influence,  to  re- 
move said  cause,"  is  sufficient.  Whelan 
V.  New  York,  L.  E.  &  W.  R.  Co.  (0. 
C.  1888)  35  Fed.  849,  1  L.  R.  A.  65. 

\Where  a  petition  for  removal  on  ac- 
count of  local  prejudice  is  presented  to 
the  federal  court,  the  opposite  party 
should  have  reasonable  notice  and  op- 
portunity to  contest  the  allegation  of  lo- 
cal prejudice  before  an  order  of  remov- 
al is  made.  Carson  &  Rand  Lumber  Co. 
V.  Hoitzdaw  (O.  C.  1889)  39  Fed. 
678,  580. 

A  showing  of  local  prejudice  which 
was  not  presented  to  the  court  nor  ac- 
tion invoked  on  it  for  more  than  a 
year  had  lost  its  force ;  it  being  neces- 
sary that  it  and  the  motion  thereon 
should  be  substantially  contemporane- 
ous. Metropolitan  life  Ins.  Co.  v. 
Ethier  (1880)  44  Mich.  144,  6  N.  W. 
201. 

An  entry  in  the  record  on  an  appli- 
cation for  removal  for  local  prejudice, 
which  is  in  form  merely  a  finding  of 
the  right  to  removal,  without  an  order 
that  the  cause  be  removed,  does  not  ef- 
fect the  removal.  Tod  v.  Cleveland  & 
M.  V.  Ry.  Co.  (1894)  65  Fed.  145,  12 
€.  C.  A.  521. 

The  dismissal  of  a  petition  for  re- 
moval on  the  ground  of  local  prejudice 
is  not  a  final  judgment  from  which  a 
writ  of  error  will  lie.  Patten  v.  Cilley 
(C.  C.  1894)  62  Fed.  497,  following 
Ex  parte  Pennsylvania  Co.  (1890)  137 
U.  S.  451,  11  Sup.  Ct.  141,  34  L.  Ed. 
738,  and  In  re  Coe  (1892)  49  Fed.  481, 
1  C.  C.  A.  326,  5  U.  S.  App.  6. 

An  order  setting  aside  another  order 
remanding  a  cause  to  the  state  court, 
from  which  it  had  been  removed  on  the 
ground  of  local  prejudice,  is  not  a  final 
order,  and  the  cause  remains  pending, 
and  the  provision  of  the  act  of  March 
5,  1887,  for  an  inquiry  into  the  ques- 
tion of  local  prejudice,  applied  to  a 
cause  at  such  a  stage  when  the  act  was 
passed.  Birdseye  v.  Shaeflfer  (C.  O. 
1888)  37  Fed.  821,  writ  of  error  dis- 
missed (1891)  11  Sup.  Ct.  885,  140  U. 
S.  117,  35  L.  Ed.  403. 

215. Waiver  of  objection  to  In- 
sufficient 8howlng.^A  plaintiff  whose 
<:ause  has  been  removed  becaus'e  of  lo- 
cal prejudice,  by  failure  to  prosecute 
a  motion  to  remand^  thereby  waives  the 
objection  that  the  showing  was  not  suf- 
ficient. Tod  V.  Cleveland  &  M.  V.  R. 
Co.  (1894)  65  Fed.  145,  12  C.  C.  A. 
521. 

216.  Transfer  of  Jurisdiction.— Where 
a  cause  has  been  removed  from  a  state 
to  the  federal  court  on  the  ground  of 
prejudice  and  local  influence,  and  after- 
wards, the  petition  for  removal  not  be- 
ing before  the  state  court,  counsel  for 
defendant  admit  that  the  petition  set 
forth  that  defendant  was*  an  alien,  the 
state  court  may  proceed  with  the  trial 
of  the  case,  notwithstanding  the  order 
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of  removal  to  the  federal  court,  since 
a  cause  cannot  be  removed  on  such 
ground  by  other  than  a  citizen  of  an- 
other "state,"  and  the  order  of  removal 
was  a  nullity.  Dahlonega  Co.  v.  Frank 
W.  Hall  Merchandise  Co.  (1891)  88 
Ga.  339,  14  S.  E.  473. 

Defendant,  at  Georgetown,  S.  C,  on 
June  17th,  had  mailed  removal  papers 
to  the  circuit  court  at  Charleston,  S.  C. 
On  June  19th,  when  the  case  was  called 
in  the  Georgetovm  county  court,  he 
moved  that  the  case  be  withdrawn,  and 
that  the  state  court  entertain  no  fur- 
ther jurisdiction  thereof  in  cons'equence 
of  such  removal,  basing  the  motion  on 
an  affidavit  on  information  and  belief 
that  the  removal  papers  had  been  filed, 
such  belief  being  a  mere  expectation 
or  presumption  that  the  papers  had 
been  filed.  Held,  it  was  not  error  for 
the  state  court  to  deny  the  motion. 
Sparlcman  v.  Supreme  Council  Ameri- 
can Legion  of  Honor  (1900)  35  S.  E. 
391,  57  S.  C.  16. 

217.  Motion  to  remand.— The  provi- 
sion that  the  court  shall  remand  a 
cause  removed  on  the  ground  of  local 
influence  and  prejudice  when  on  apl)li- 
cation  it  has  examined  the  affidavit  and 
its  grounds,  and  not  become  satisfied 
that  the  removing  party  will  not  be 
able  to  obtain  justice  in  the  state  court, 
is  not,  as  regards  pending  causes,  un- 
constitutional. Birdseye  v.  Shaeffer 
(C.  C.  1888)  37  Fed.  821,  writ  of  error 
dismissed  (1891)  11  Sup.  Ct  885,  140 
U.  S.  117,  35  L,  Ed.  403. 

The  question  whether  there  is  preju- 
dice, etc.,  is  open  to  inquiry,  and  may 
be  determined  from  the  evidence  pro- 
duced by  both  parties  on  motion  to  re- 
mand. Dennison  v.  Brown  (C.  C.  1889) 
38  Fed.  535. 

When  a  petition  for  removal  on  the 
ground  of  local  prejudice  has  been 
granted  on  an  insufficient  affidavit,  on 
motion  to  remand  to  the  state  court 
the  circuit  court  will  reconsider  the 
sufficiency  of  the  affidavit,  and  remand 
the  case  if  not  satisfied  of  the  exist- 
ence of  prejudice.  Amy  v.  Manning 
(C.  C.  1889)  38  Fed.  868.  But  the 
burden  of  proof  is  on  plaintiff  to  show 
that  such  local  prejudice  did  not  exibt. 
Parlcer  v.  Vanderbilt  (C.  O.  1905)  136 
Fed.  246. 

After  the  expiration  of  the  term  at 
which  an  order  for  removal  was  made 
by  the  circuit  court  on  the  ground  of 
local  prejudice,  such  order  cannot  be 
reviewed  on  a  motion  to  remand  on 
the  ground  that  the  evidence  on  which 
it  was  based  was  insufficient  Crotts  v. 
Southern  Ry.  Co.  (C.  C.  1898)  90  Fed. 
1,   Parks  V.  Same,  Id.  3. 

Where  a  petition,  supported  by  aflS- 
davits,  for  the  removal  of  a  cause  from 
a  state  to  the  federal  court  on  the 
ground  of  local  prejudice,  has  been 
granted,  the  ffling  of  the  transcript  in 
the  federal  court  under  the  order  of  re- 
moval does  not  give  plaintiff  a  right  to 
file  affidavits,  denying  the  existence  of 
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local  prejudice^  in  support  of  a  motion 
to  remand,  and  compel  the  court  to  re- 
examine the  question;  but,  before  such 
issue  can  be  made,  leave  of  the  court 
must  be  first  obtained.  Carpenter  y. 
Chicago,  M.  &  St.  P.  Ry.  Co.  (C.  C. 
1891)  47  Fed.  535. 

When  a  cause  l^as  been  removed  to 
the  circuit  court  by  an  order  which  re- 
cites that,  "it  appearing  to  the  court 
from  the  petitions  filed  in  this  cause, 
and  the  afildavits  thereto  attached, 
that  from  prejudice  or  local  influence" 
the  petitioners  will  not  "be  able  to  ob- 
tain justice"  in  the  state  court,  the  cir- 
cuit court  will  not  afterwards  receive 
counter  affidavits,  denying  the  existence 
of  prejudice,  etc.,  and  consider  the 
question  of  fact  anew  on  a  motion  to 
remand.  Adelbert  College  of  Western 
Reserve  University  v.  Toledo,  W.  &  W. 
Ry.  Co.  (C.  C.  1891)  47  Fed.  836. 

Where  a  petition  supported  by  affi- 
davits for  the  removal  of  a  cause  from 
a  state  to  a  federal  court  has  been  le- 
gally granted  under  the  "prejudice  and 
local  influence"  clause,  plaintiff  will  not 
be  allowed  to  file  counter  affidavits  de- 
nying the  existence  of  local  prejudice 
in  support  of  a  motion  to  remand,  when 
it  is  not  shown  that  the  court  was  mis- 
led or  imposed  upon  in  granting  the  or- 
der of  removal.  Reeves  v.  Corning  (C. 
0.  1892)  51  Fed.  774. 

Where  plaintiff,  in  an  action  in  a 
state  court  to  set  aside  alleged  fraud- 
ulent conveyances  and  subject  the  land 
conveyed  to  the  satisfaction  of  judg- 
ments owned  \xy  him,  removed  the 
cause  to  a  federal  court  on  the  grounds- 
of  diverse  citizenship  and  local  preju- 
dice, filing  an  affidavit  in  support  of 
the  latter,  and  issue  being  joined,  and 
reference  made  to  a  master,  testimony 
was  taken,  and  the  cause  was  awaiting 
final  argument  before  the  master,  the 
court  would  not  consider  an  application 
to  remand  on  the  grounds  of  the  fal- 
sity of  plaintiff's  affidavit;  the  ques- 
tion raised  being  indelicate  and  inex- 
pedient to  pass  on,  the  application  too 
late,  and  the  ground  of  diverse  citizen- 
ship sufficient  to  support  the  removal. 
Neale  v.  Foster  (C.  O.  1887)  31  Fed. 
53,  12  S^wy.  424. 

The  burden  of  proving  nonexistence 
of  local  prejudice  held  to  be  on  plaintiff. 
Parker  v.  Vanderbilt  (C.  C.  1905)  136 
Fed.  246. 

218.  Separable  controversy  as  to  par- 
ties not  affeoted  by  prejudice  or  local 
influence^— An.  action  against  a  con- 
struction company,  whose  employes 
negligently  managed  the  train  which 
caused  plaintiff's  injury,  wherein  the 
owner  of  the  engine  and  cars  compos- 
ing said  train  and  the  owner  of  the 
tracks  where  the  injury  was  done  are 
joined  as  defendants,  does  not  contain 
any  separable  controversy  as  to  the 
parties  so  joined,  giving  them  the  right 
to  a  remand  after  removal  to  a  federal 
court  by  the  construction  company  on 


the  ground  of  local  prejudice.    Haire  v. 
Rome  R.  Co.  (C.  C.  1891)  57  Fed.  321. 

VII.  AMOUNT     IN     CONTROVERSY 

219.  Amount  In  controversy  necoa- 
sary  to  give  Jurisdiction  to  tho  federal 
courts*— See  ante,  §  991,  and  notes. 

220.  Cases  subject  to  pecuniary  lim- 
itation.-—That  defendants  had  procured 
the  dismissal  of  a  former  suit  begun 
by  plaintiff  in  the  federal  court  on  the 
ground  that  the  amount  actually  due 
was  less  than  the  jurisdictional  amount 
did  not  prevent  them  from  removing  a 
suit  begun  in  the  state  court  in  which 
more  than  the  jurisdictional  amount 
was  involved.  Held  that,  by  suing  to 
recover  $3,500,  plaintiff  is  estopped 
from  raising  any  objection  to  the  juris- 
diction of  the  circuit  court  based  on 
the  amount  claimed.  Henderson  v. 
CabeU  (C.  C.  1890)  43  Fed.  257. 

That  a  circuit  .court  might  have  had 
original  jurisdiction  of  a  case,  under 
R.  S.  §  629,  providing  that  circuit  courts 
shall  have  original  jurisdiction  of  all 
suits  at  law  or  in  equity  arising  under 
any  act  providing  for  revenue,  did  not 
give  the  right  to  remove  such  a  case, 
where  involving  less  than  the  jurisdic- 
tional amount,  to  the  circuit  court,  un- 
der the  Act  1887-88,  which  gave  only 
the  right  to  remove  suits  of  which  the 
circuit  courts  are  given  original  juris- 
diction "by  the  preceding  section," 
which  section  required  at  least  $2,0(X> 
to  be  involved.  Johnson  v.  Wells  Far- 
go &  Co.  (C.  C.  1899)  91  Fed.  1. 
.  Under  Judicial  Code,  {  299,  post,  % 
1276,  raising  the  jurisdictional  amount 
of  the  federal  courts,  and  this  section, 
an  action  brought  January  25.  1912,  on 
a  cause  of  action  which  arose  November 
14,  1911,  is  governed  by  the  prior  law 
as  to  the  jurisdictional  amount.  Taylor 
V.  Midland  Valley  R,  Co.  (D.  C.  1912) 
197  Fed.  323. 

In  an  action  by  a  national  bank  on 
a  note  executed  to  it  by  defendant,  in 
which  the  defendant  alleged  that  he 
had  paid  usury  and  sought  to  recover 
under  the  United  States  law  double  the 
amount  so  paid,  he  cannot  compel  the 
plaintiff  to  accept  a  sum  he  tenders, 
which  he  admits  is  usury,  in  order  to 
increase  the  sum  in  dispute,  that  he 
may  be  entitled  to  a  removal  of  the 
cause  from  the  state  court.  SUva  v. 
First  Nat.  Bank  (1888)  10  Ky.  Law 
Rep.  (abstract)  365. 

Action  for  damages  to  interstate  ship- 
ment of  cattle,  though  arising  under 
a  federal  statute,  is  not  removable  to  a 
United  States  court,  where  amount  in- 
volved as  shown  by  petition,  was  less 
than  the  jurisdictional  amount.  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v. 
Smith  (Tex.  av.  App.  1914)  164  S.  W. 
885. 

221. Cases  of  prejudice  or  loeat 

influence.— In  order  that  defendant  may 
remove  a  cause  from  a  state  to  a  fed- 
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€ral  court  on  account  of  prejudice  or 
local  influence,  the  matter  in  dispute 
must  exceed  the  jurisdictional  amount. 
Ex  parte  Pennsylvania  Co.  (1890)  137 
U.  S.  451,  11  Sup.  Ct.  141,  34  L.  Ed. 
738;  Id.  (1890)  137  U.  S.  457,  11  Sup. 
Ct.  143,  34  li.  Ed.  741;  Tod  v.  Cleve- 
land &  M.  V.  R.  Co.  (1804)  65  Fed.  145, 
12  C.  C.  A.  521,  22  U.  S.  App.  707; 
Johnson  v.  MoneU  (C.  C.  1869)  Fed. 
Cas.  No.  7,399;  Malone  v.  Richmond 
&  D.  R,  Co.  (C.  C.  1888)  35  Fed.  625; 
Carson  &  Rand  Lumber  Co.  v.  Holtz- 
claw  (C.  C.  1889)  39  Fed.  578.  579; 
Roraback  v.  Pennsylvania  Co.  (C.  C. 
1890)  42  Fed.  420;  Adams  Exp.  Co. 
v.  lUilton  (1875)  74  Ky.  (11  Bush)  49; 
Bierbower  v.  MUler  (1890)  30  Neb.  161, 
46  N.  W.  431,  47  N.  W.  1,  9  L.  R.  A. 
228.  CONTRA,  McDermott  v.  Chicago 
&  N..W.  R.  Co.  (C.  C.  1889)  38  Fed. 
629,  3  L.  R.  A.  455. 

222.  Amount  or  value  claimed  or  In- 
volved.—In  order  that  a  cause  may  be 
removed,  the  sum  in  dispute,  exclusive 
of  costs,  must  exceed  the  jurisdictional 
amount  at  the  time  of  the  commence- 
ment of  the  action  in  the  state  courts. 
Roberts  v.  Nelson  (C.  C.  1870)  Fed. 
Cas.  No.  11.907;  Carrick  v.  Landman 
(O.  C.  1884)  20  Fed.  209. 

The  claim  of  the  plaintiff,  and  not  the 
counterclaim  of  the  defendant,  should 
fix  the  amount  in  dispute,  in  determin- 
ing the  right  to  remove  a  cause  from 
the  state  court  under  the  act  of  March 
3,  1875.  FaUs  Wire  Mfg.  Co.  v.  Brod- 
erick  (C.  C.  1881)  6  Fed.  654;  La 
Montague  v.  T.  W.  Harvey  Lumber  Co. 
(C.  C.  1891)  44  Fed.  645;  Bennett  v.- 
Devine  (C.  C.  1891)  45  Fed.  705;  Mc- 
Kown  V.  Kansas  &  T.  Coal  Co.  (C.  C. 
1901)  105  Fed.  657;  Trotier  v.  St. 
Louis,  B.  &  S.  Ry.  Co.  (1899)  54  N. 
E.  487,  180  HI.  471.  CONTRA,  Clark- 
son  V.  Manson  (C.  0.  1880)  4  Fed.  257. 

The  holder  of  two  insurance  policies 
issued  by  the  same  companiy,  on  each 
of  which  he  has  a  cause  of  action,  has 
the  right  to  bring  separate  actions 
thereon;  and  where  he  does  so  in  a 
state  court,  the  amount  sued  for  in 
each  case  being  less  than  $2,000,  the 
actions  are  not  removable,  although  the 
aggregate  amount  sued  for  exceeds 
such  sum,  and  the  fact  that  two  of  the 
actions  were  consolidated  on  motion  of 
the  defendant  for  ''taking  proof  and 
hearing"  does  not  render  the  consoli- 
dated cause  removable  as  a  single  ac- 
tion. E.  A.  Holmes  &  Co.  v.  United 
States  Fire  Ins.  Co.  (0.  O.  1906)  142 
Fed.  863. 

223.  Allegations  and  prayers  In  plead- 
ings.—The  amount  of  damages  laid  by 
plaintiff  is  prima  facie  the  amount  in 
dispute.  Postal  Tel.  Cable  Co.  v.  South- 
em  Ry.  Co.  (C.  C.  1898)  88  Fed.  803; 
Sturgeon  River  Boom  Co.  v.  W.  H. 
Sawyer  Lumber  Co.  (C.  C.  1898)  89 
Fed.  113;  People  v.  Judges  of  New 
York  Common  Pleas  (N.  Y.  1846)  2 
Benio,   197;    Texas  &  P.   Ry.   Co.   y» 
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Good  (Tex.  Civ.  App.  1912)  151  S.  W. 
617. 

The  amount  in  controversy  is  deter- 
mined by  the  pleadings  and  the  state 
of  the  record  at  the  time  the  petition 
and  bond  for  removal  are  filed.  Munnss 
V.  American  Agricultural  Chemical  Co. 
(1914)  103  N.  E.  859,  216  Mass.  423. 

The  amount  prayed  for  is  the  amount 
in  controversy,  regardless  of  the  alle- 
gations of  the  complaint,  even  though  a 
less  sum  than  warranted  by  the  com- 
plaint was  demanded  to  prevent  re- 
moval. Swann  v.  Mutual  Reserve  Fund 
life  Ass'n  (C.  C.  1902)  116  Fed.  232; 
Lake  Erie  &  W.  R.  Co.  v.  Juday  (1898) 
49  N.  E.  843,  19  Ind..App.  436. 

In  general,  plaintiff  in  his  prayer  may 
waive  a  part  of  the  recovery  to  which 
according  to  the  averments  of  the  com- 
plaint he  is  entitled,  and  thus  avoid  a 
removal  of  the  cause.  Collins  v.  Twin 
Falls  North  Side  Land  &  Water  Co. 
(D.  C.  1913)  204  Fed.  134. 

Where  the  amount  in  controversy  ap- 
pears affirmatively  from  the  pleadings 
to  be  less  than  the .  jurisdictional 
amount,  the  cause  is  not  removable, 
though  the  petition  for  removal  as- 
serts that  the  amount  in  controversy 
exceeds  that  sum.  Middleton  v.  Middle- 
ton  (1893)  87  Iowa,  292.  54  N.  W.  143; 
Bacon  v.  Iowa  C^nt.  Ry.  Co.  (Iowa, 
1912)  137  N.  W.  1011.  But,  where 
the  amount  in  controversy  is  not  shown 
by  the  pleadings  for  the  purposes  of 
removal  of  the  cause,  it  ma<y  be  shown 
in  the  petition  for  removal.  Zinkeisen 
V.  Hufschmidt  (C.  C.  1874)  Fed.  Cas. 
No.  18,214;  Banigan  v.  City  of  Wor- 
cester (C.  C.  1887)  30  Fed.  392;  Or- 
der  of  R.  R.  Telegraphers  v.  Louisville 
&  N.  R.  Co.  (O.  C.  1906)  148  Fed. 
437. 

To  an  action  to  restrain  the  prosecu- 
tion of  a  suit  in  a  state  court  because 
of  the  removal  to  the  federal  court  of 
a  previous  suit  based  upon  the  same 
cause  of  action,  which  was  still  pend- 
ing, defendant  answered  that,  while  in 
the  writ  filed  in  the  first  action  his  de- 
mand was  placed  at  $2.5(X),  it  was  his 
intention  to  claim  only  $1,500;  that  he 
paid  the  writ  tax  required  byjthe  laws 
of  the  state  upon  that  sum  only;  and 
the  first  action  was  dismissed,  and  the 
second  suit  brought,  because  of  a  mis- 
take in  the  form  of  the  action.  Held 
that,  no  declaration  having  been  filed 
in  the  first  action,  the  amount  in  con- 
troversy must  be  determined  from  de- 
fendant's answer  herein,  and,  it  appear- 
ing that  this  was  but  $1,500,  the  federal 
court  was  without  jurisdiction  thereof, 
and  the  same  should  be  remanded  to  the 
state  court,  and  the  injunction  restrain- 
ing the  second  action  dissolved.  West- 
ern Union  Tel.  Co.  v.  White  (C.  C 
1900)  102  Fed.  705. 

224.  Increase  or  reduction  by  amend- 
ment.— The  right  to  a  removal  cannot 
be  defeated  by  an  amendment  reducing 
the  amount  claimed,  after  the  petition 
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and  bond  for  removal  have  been  filed« 
Kanouse  y.  Martin  (1853)  15  How.  198, 
14  li.  Ed.  660;  Wright  v.  Wells  (0.  C. 
1816)  Fed.  Cas.  No.  18,101;  Ladd  v. 
Tudor  (C.  0.  1847)  Fed.  Cas.  No.  7,- 
975;  Roberts  v.  Nelson  (C.  O.  1870) 
Fed.  Cas.  No.  11,907,  40  How.  Prac. 
887;  Johnson  y.  Computing  Scale  Co. 
(C.  O.  1905)  139  Fed.  339;  Donovan 
y.  Dixieland  Amusement  Co.  (C.  C. 
1907)  152  Fed.  661;  Cumberland  Gap 
Building  &  Loan  Ass'n  v.  Wells  (1896) 
25  S.  E.  246,  99  Ga.  228;  Louisville  & 
N.  R.  Co.  y.  Roehling  (1882)  11  Dl. 
App.  (11  Bradw.)  264;  Chicago,  R.  I. 
&,  P.  Ry.  Co.  V.  Stone  &  Bronnenberg 
(1905)  79  Pac.  655,  70  Kan.  708;  Ge:g- 
«r  V.  Union  Mut.  life  Ins.  Co.  (N.  Y. 
1880)  1  City  Ct.  R.  237;  Ray  v.  South- 
em  Ry.  Co.  (1907)  57  S.  E.  636,  77 
S.  C.  103.  CONTRA,  People  y.  Judges 
of  New  York  Common  Pleas  (N.  Y, 
1846)  2  Denio,  197;  Spiers  v.  Halsted 
<1876)  74  N.  C.  620.  But  plaintiff  may 
amend  his  complaint  before  a  petition 
and  bond  for  removal  are  filed,  so  as 
to  demand  $3,0(X)  or  a  less  sum,  and 
thereby  defeat  a  removal;  his  purpose 
in  doing  so  being  immateriaL  McGin- 
nity  y.  WTiite  (C.  C.  1874)  Fed.  Cas. 
No.  8,802;  Maine  v.  Oilman  (C.  C. 
1882)  11  Fed.  214;  Anderson  y.  West- 
em  Union  Telegraph  Co.  (D.  C.  1914) 
218  Fed.  78;  Lake  Erie  &  W.  R.  Co. 
y.  Huffman  (Ind.  1912)  97  N.  E.  434; 
Munnss  v.  American  Agricultural  Chem- 
ical Co.  (1914)  103  N.  E.  859,  216 
Mass.  423;  McCuUoch  v.  Southern  Ry. 
Co.  (1908)  62  S.  E.  1096,  149  N.  C. 
305.  Even  after  notice  of  intention  to 
remove  a  cause  had  been  given.  An- 
derson V.  Western  Union  Telegraph  Co,  . 
(D.  C.  1914)  218  Fed.  78. 

Where  defendant  petitioned  for  a  re- 
moval before  the  filing  of  the  declara- 
tion, and  on  the  same  day  plaintiff 
amended  his  summons  so  as  to  reduce 
his  demand  below  the  federal  jurisdic- 
tional amount,  defendant's  right  of  re- 
moval will  depend  on  whether  his  peti- 
tion was  presented  before  the  amend- 
ment, and  this  question  the  federal 
-court  will  try  before  deciding  the  mo- 
tion to  remand.  Waite  v.  Phoenix  Lis. 
<:o.  (C.  C.  1894)  62  Fed.  769. 

Where  the  amendment  reducing  the 
•demand  and  the  petition  to  remove 
were  filed  the  same  day,  but  the  amend- 
ment appeared  first  in  the  docket  en- 
tries, the  cause  was  not  removable. 
Munnss  v.  American  Agricultural  Chem- 
ical Co.  (1914)  103  N.  E.  859,  216 
Mass.  423. 

Counsel  for  defendant  stated  to  the 
-court  that  he  had  a  petition  for  remov- 
al to  the  United  States  circuit  court, 
but  that  plaintiffs*  attorney  would  ap- 
pear presently  with  an  amendment  to 
the  narr.  Plaintiffs*  attorney  then  ap- 
peared, and  offered  an  amendment  re- 
ducing his  demand  to  $1,950.  Held 
that,  no  papers  having  been  filed  de- 
priving the  court  of  jurisdiction,  it  was 
proper  to  allow  the  amendment.    Mul- 


lin  y.  Blumenthal  (DeL  Super.  1898)  39 
A.  991,  1  Pennewill,  182. 

Where,  in  an  action  for  injuries,  the 
complaint  alleged  damages  exceeding 
t^e  jurisdictional  amount  but  prayed 
for  judgment  for  less  than  that  amount, 
it  was  not  an  abuse  of  the  trial  court's 
discretion,  after  the  filing  of  a  petition 
for  the  removal  of  the  cause  to  the 
federal  courts,  to  permit  plaintiff  to 
amend  his  complaint  so  as  to  conform 
the  allegations  to  the  demand  for  dam- 
ages. Stark  V.  Port  Blakely  Mill  Co. 
(Wash.  1906)  87  Pac.  339. 

The  removal  cannot  be  prevented  by 
the  mere  filing  of  an  amended  petition, 
but  it  is  essential  that  the  amendment 
shall  have  been  allowed.  Chattanooga 
Boiler  &  Tank  Co.  v.  Robinson  (Ga. 
App.  1913)  80  S.  B.  299. 

An  amendment  of  the  writ  without  an 
amendment  of  the  declaration  is  suffi- 
cient to  make  the  cause  nonremovable 
to  the  federal  court.  Munnss  y.  Ameri- 
can Agricultural  Chemical  Co.  (1914) 
103  N.  E.  859,  216  Mass.  423. 

An  amendment  before  the  term  of 
court  to  which  the  summons  was  re- 
turnable, which  was  not  authorized  by 
statute,  nor  was  notice  of  its  filing 
served  on  defendant  as  required  when 
nn  amendment  was  properly  filed  in 
vacation,  was  ineffectual.  Peterson  v. 
Chicago,  M.  &  St  P.  Ry.  Co.  (C.  C. 
1901)  108  Fed.  561. 

An  amended  petition  filed  in  vacation 
and  without  notice  reducing  the  amount 
deprived  defendant  of  his  right  to  re- 
move. Western  Union  Telegraph  Co. 
y.  Campbell  (1906)  91  a  W.  312,  41 
Tex.  Civ.  App.  204. 

Where  plaintiff  amends  his  petition, 
increasing  the  damages  so  as  to  create 
a  removable  cause,  defendant  by  due 
application  can  remove  it  Ft.  Smith  & 
W.  R.  Co.  y.  Blevins  (1913)  130  Pac. 
525,  35  Okl.  378.  But,  where  the  ac- 
tion might  have  been  removed  to  the 
circuit  court  of  the  United  Sates  had 
the  amount  of  damages  claimed  been 
sufficient,  the  allowance  of  an  amend- 
ment to  make  the  complaint  correspond 
with  the  evidence,  which  brings  the 
damages  claimed  within  the  jurisdic- 
tional amount,  cannot  be  objected  to  on 
proceedings  in  error,  on  the  ground  that 
it  forced  defendant  to  submit  to  a  trial 
in  the  state  court  when  he  was  entitled 
to  a  removal,  where  no  application  for 
removal  was  made  when  the  amend- 
ment was  allowed.  Northern  Pac.  R. 
Co.  y.  Austin  (1890)  135  U.  S.  315,  10 
Sup,  Ct  758,  34  L.  Ed.  218. 

VIII.  EFFECT    OF    REMAND    AND 
REVIEW  THEREOF 

(A)  Effect  of  remand 

225.  Jurisdiction  of  otato  court  aftor 
remand.— The  state  court,  after  remand 
of  a  cause  removed  to  a  federal  court, 
must  proceed  to  exercise  jurisdiction 
over  the  cause  as  a  pending  action. 
Birdseye  v.  Shaefifer   (C.  C.  1888)   37 
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Fed.  821  (writ  of  error  dismissed  Same 
V.  Nickerson  [1891]  140  U.  S.  672,  11 
Sup.  Ct  1017,  35  U  Ed.  403) ;  Queen 
Ins.  Co.  V.  Peters  (Ga.  App.  1912)  73 
S.  E.  536;  Coeur  D'Alene  Ry.  &  Nav. 
Co.  V.  Spalding  (1898)  53  Pac  107,  6 
Idaho,  97;  Stommel  v.  Timbrel  (1892) 
84  Iowa,  336,  51  N.  W.  159;  Jackson 
V.  Alabama  Great  Southern  R,  Co, 
(1881)  58  Miss.  648;  Feeney  v.  Wa- 
bash R.  Co.  (1907)  99  S.  W.  477,  123 
Mo.  App.  420;  Johnson  y.  Gelston 
(1810)  3  N.  J.  Ivaw  (2  Penning.)  668; 
Kleiber  v.  McManus  (188C)  66  Tex.  48, 
17  S.  W.  249;  Seeligson's  Ex'rs  v.  Tex- 
as Transp.  Co.  (188S)  70  Tex.  198,  7 
S.  W.  708;  Wright  v,  Giles  (Tex.  Civ. 
App.  1910)  129  S.  W.  1163. 

The  acceptance  of  jurisdiction  by  the 
state  court  does  not  deprive  the  de- 
fendant of  any  of  its  constitutional 
rights.  Walker  v.  Wabash  R.  Co. 
(1906)  92  S.  W.  83,  193  Mo.  453.  Nor 
does  the  refusal  of  the  state  court  to 
permit  defendant  to  amend  his  petition 
for  removal  after  the  cause  has  been 
remanded  by  the  federal  court.  Carrv. 
Nichols  (1805)  157  U.  S.  370,  15  Sip. 
Ct.  ©40,  39  L.  Ed.  736,  affirming  Nich- 
ols V.  Stevens  (1894)  123  Mo.  96,  25 
S.  W.  578,  27  S.  W.  613,  45  Am.  St. 
Rep.  514. 

Where  a  prosecution  attempted  to  be 
removed  to  a  federal  court  was  dis- 
missed by  the  federal  court  on  the 
ground  of  want  of  jurisdiction,  the  state 
court  had  jurisdiction  to  declare  a  for- 
feiture of  a  recognizance.  Hunter  y. 
Colquitt  (1884)  73  Ga,  44. 

The  Texas  supreme  court  has  juris- 
diction to  issue  an  order  compelling  a 
district  judge  to  proceed  with  the  trial 
of  a  cause  remanded  to  it.  Kleiber  v. 
McManus  (1886)  66  Tex.  48,  17  S.  W. 
249. 

226.  Proceedings  In  state  court.^No 

formal  order  of  the  federal  court  is  nec- 
essary to  enable  the  state  court  to  re- 
sume its  proceedings.  A  certified  copy 
o^  the  mandate  of  the  supreme  court  to 
the  circuit  court  affirming  its  dismissal 
of  a  cause  is  sufficient.  Seeligson^s 
Ex'rs  V.  Texas  Transp.  Co.  (1888)  70 
Tex.  198,  7  S.  W.  708. 

It  is  not  error  for  the  state  court  to 
proceed  to  trial  and  judgment,  though 
defendant  claims  that  it  has  injected  a 
federal  question  into  its  answer  with  a 
view  to  having  the  same  determined  by 
the  federal  Supreme  Court.  Des 
Moines  &  Mississippi  Levee  Dist  No.  1 
V.  Chicago,  B.  &  Q.  R.  Co.  (Mo.  1912) 
145  S.  W.  35,  39  L.  R.  A.  (N.  S.)  543. 

Plaintiff  procured  an  order  for  the 
removal  of  his  case  from  the  state  to 
the  United  States  court,  where  it  re- 
mained for  3^  years,  when  under  a  de- 
cision in  the  case  by  the  supreme  court 
of  the  United  States  it  was  remanded 
to  the  state  court  Held,  that  this  did 
not  operate  as  a  discontinuance  of  the 
suit  in  the  state  circuit  court,  and  plain- 
tiff might  proceed  with  his  case  as  if 
there  had  never  been  a  removal.    (Jer- 
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mania  Fire  Ins.  Co.  v.  Francis  (1876) 
52  Miss.  457,  24  Am.  Rep.  674. 

Defendant  may  not  complain  of  the 
chancellor's  refusal  to  remove  the 
cause  to  the  United  States  Circuit 
Court,  it  appearing  that  defendant  had 
the  full  benefit  of  the  petition  to  re- 
move by  filing  a  certified  copy  of  the 
record  in  the  federal  court;  that  action 
operating  as  a  removal  of  the  cause  to 
the  federal  court,  whence  it  was  ^re- 
manded. Stockley  y.  Cissna  (Tenn. 
1907)  104  S.  W.  792. 

Where  a  case  is  removed  to  the  fed- 
eral court  and  thereafter  on  motion  is 
remanded  to  the  state  court  and  the 
clerk  enters  default  on  failure  of  de- 
fendant to  appear  or  answer,  the  court 
has  jurisdiction  to  hear  proofs  submit- 
ted by  plaintiff  and  make  findings  and 
enter  judgment  thereon.  Morbeck  v. 
Bradford-Kennedy  Co.  (Idaho.  1910)  113 
Pac.  89. 

Where  litigation  as  to  the  ow^nership 
of  certain  funds  in  the  hands  of  a  re- 
ceiver is  begun  in  a  state  court,  trans- 
ferred to  the  federal  court,  and  then 
remanded  to  the  state  court,  after  a  de- 
cision by  the  supreme  court  that  the 
federal  court  is  without  jurisdiction, 
and  the  title  to  the  fund  has  not  yet 
been  determined  in  the  state  court,  it  is 
error  to  order  a  certain  sum  to  be  paid 
to  the  solicitors  of  one  of  the  parties. 
Doane  v.  Corbin  (1892)  44  IlL  App.  463. 

Where  defendant,  after  a  substituted 
service  of  the  summons  and  complaint, 
files  his  petition  and  bond  for  the  re- 
moval of  the  cause  to  a  federal  court, 
and  avers  in  his  petition,  as  required  by 
the  removal  act,  that  there  is  an  action 
.  pending  in  the  state  court,  and  that  he 
is  a  party  to  it,  he  submits  to  the  juris- 
diction of  the  state  court,  and,  on  the 
cause  being  remanded  to  such  court  by 
the  federal  court,  he  cannot  object  that 
there  was  not  a  valid  service  on  him 
of  the  summons  and  complaint;  and  it 
is  immaterial  that  his  attorney  declar- 
ed, while  engaged  in  effecting  the  re- 
moval, that  his  appearance  was  special, 
and  only  for  the  purpose  of  removing 
the  cause  to  the  federal  court  Farmer 
V.  National  Life  Ass'n  of  Hartford 
(1893)  138  N.  Y.  265,  33  N.  E.  1075. 

Where  a  cause  was  removed  from  a 
state  to  a  federal  court,  and  in  the  lat- 
ter court  a  receiver  of  rents  and  profits 
was  appointed,  who  gave  a  bond,  with 
sureties,  the  bond  could  not  be  niade 
the  basis  of  proceedings  in  the  state 
court  after  remand.  Early  v.  Beecher 
(1881)  75  Tenn.  (7  Lea)  256. 

A  plaintiff,  by  procuring  remand  by 
showing  that  the  claim  is  for  less  than 
$3,000,  is  bound  thereby  in  further 
proceedings  in  the  state  court.  Mull  v. 
Parrott  Bros.  Co.  (D.  C.  1914)  218 
Fed.  713. 

Where  plaintiff  in  a  cause  removed  to 
the  federal  court  attempted  to  try  his 
whole  case,  but  because  of  defendants 
objections  waived  the  special  counts  for 
a  part  of  his  claim,  and  based  his  claim 
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to  recover  therefor  on  the  general 
count,  and  the  court  on  appeal,  on  de- 
fendant's appeal  reijuired  plaintiff  to  re- 
mit that  part  of  his  recovery  on  the  gen- 
eral count  as  a  condition  of  affirmance 
of  the  balance,  defendant  could  not  com- 
plain of  the  jurisdiction  of  the  state 
court  of  a  subsequent  action  based  on 
the  claims  waived,  on  the  ground  that 
he  had  been  tricked  out  of  his  rights  to 
remove  to  the  federal  court;  the  claims 
in  the  nei^  suit  being  for  a  sum  too 
small  to  permit  a  removal.  Holbrook 
V.  J.  J.  Quinlan  &  Co.  (Vt.  1911)  80  A. 
339. 

227.  Revocation  of  order  of  remand. 

— ^After  a  federal  court  had  entered  an 
order  remanding  a  cause  forthwith,  but 
during  the  same  term,  it  set  aside  such 
order  on  its  own  motion  and  refused 
the  motion  to  remand.  Meantime  plain- 
tiff had  filed  a  copy  of  the  first  order 
.with  the  state  court,  which  resumed  ju- 
risdiction, and  subsequently  rendered  a 
judgment,  which  was  affirmed  on  appeal 
by  the  supreme  court  of  the  state,  on 
the  ground  that  the  order  of  remand 
became  immediately  effective,  and  de- 
prived the  federal  court  of  further  ju- 
risdiction, and  its  subsequent  order  was 
therefore  void.  Held,  that  a  motion  by 
plaintiff  in  the  federal  court,  based  on 
the  same  ground,  to  strike  the  cause 
from  its  docket,  would  not  be  passed  on 
until  defendant  had  opportunity  to  re- 
move the  judgment  of  the  state  court 
into  the  supreme  court  of  the  United 
States  for  review,  that  the  question  of 
jurisdiction  might  be  finally  determined 
by  the  only  court  having  authority  to 
enforce  its  decision.  Empire  Min.  Co. 
V.  Propeller  Tow-Boat  Co.  (C.  C.  1901) 
108  Fed.  900. 

An  attempt  was  made  to  remove  a 
case  from  a  state  court  to  the  United 
States  court  and  judgment  was  render- 
ed in  favor  of  plaintiff  in  the  latter 
court.  The  United  States  Court  of  Ap- 
peals remanded  the  case  to  the  state 
court  without  trial;  in  the  meantime  the 
action  had  been  tried  by  the  state  court 
in  opposition  to  the  wishes  .of  defend- 
ant, and  a  judgment  rendered  February 
19,  1905,  and  an  appeal  taken  April  17, 
1905.  The  order  remanding  the  case  to 
the  state  court  was  filed  in  the  state 
court  Marqb  20,  1907,  after  which 
transcript  on  appeal  was  filed.  Held, 
that  the  party  undertaking  the  removal 
must  take  the  consequences  of  the  same, 
and  his  failure  to  file  a  transcript  on  ap- 
peal from  the  judgment  of  the  state 
court  within  the  time  required  by  stat- 
ute renders  dismissal  of  the  appeal  nec- 
essary. Finney  v.  American  Bonding 
Co.  (1907)  90  Pac.  859,  13  Idaho,  534, 
rehearing  denied  (1907)  91  Pac.  318.  13 
Idaho,  534. 

Where  a  case  commenced  in  a  state 
court  is  transferred  to  a  United  States 
court,  which  afterwards  makes  an  or- 
der remanding  the  case  forthwith  to  the 
-state  court,  and  a  certified  copy  of  the 
order  of  remand  is  filed  in  the  state 


court  on  the  same  day,  the  jurisdiction 
of  the  state  court  is  not  devested  by  a 
subsequent  order  of  the  United  States 
court  revoking  such  remand,  and  a  sub- 
sequent judgment  by  the  state  court  is 
not  invalid,  since  the  United  States 
court  cannot  modify  such  order,  after 
its  execution,  by  being  certified  to  the 
state  court  Chisolm  v.  Propeller  Tow- 
Boat  Co.  of  Savannah  (1901)  38  S.  E. 
156,  59  S.  C.  549. 

228.  Removal  after  remand*— Where, 

on  the  first  removal,  the  federal  court 
declines  to  proceed,  and  remands  the 
cause  because  of  the  failure  to  file  the 
copy  of  the  record  within  due  time,  the 
same  party  is  not  entitled  to  file  in  the 
state  court  a  second  petition  for  re- 
moval upon  the  same  ground.  St.  Paul 
&  C.  R.  Co.  V.  McLean  (1883)  108  U.  S. 
212,  2  Sup.  Ct  498,  27  L.  Ed.  703,  af- 
firming McLean  v.  St.  Paul  &  C.  Ry. 
Co.  (C.  C.  1879)  Fed.  Cas.  No.  8,893. 

When  a  cause  has  once  been  removed, 
and  remanded  because  the  petition  for 
removal  does  not  sufficiently  allege  di- 
verse citizenship,  a  second  removal  on 
the  same  ground  is  not  allowable. 
Johnston  v.  Donvan  (C.  C.  1887)  30 
Fed.  395;  Smith  v.  Travelers'  Ins.  Co. 
(C.  C.  1896)  73  Fed.  513;  Nichols  v. 
Stevens  (1894)  123  Mo.  96,  27  S.  W. 
613,  45  Am.  St.  Rep.  514  (affirming 
[18W]  123  Mo.  96,  25  S.  W.  578,  45 
Am.  St.  Rep.  514);  Michigan  Stove  Co. 
V.  Waco  Hardware  Co.  (1899)  54  S.  W. 
357,  22  Tex.  Civ.  App.  293.  But  see 
Freeman  v.  Butler  (C.C.  1889)  39  Fed. 
1,  holding  that,  where  the  petition  is  so 
defective  that  the  federal  court  obtains 
no  jurisdiction,  its  order  remanding  the 
cause  is  no  bar  to  a  subsequent  removal 
on  the  same  transcript 

Where  a  party  procures  the  removal 
of  a  cause,  as  presenting  an  issue,  un- 
der the  laws  of  the  United  States,  and 
the  circuit  court  determines  that  ques- 
tion against  the  petitioner,  and  remands 
the  cause,  which  decision  is  acquiesced 
in  and  unreversed,  the  question  so  de- 
termined is  res  judicata.  Bodley  v. 
Emporia  Nat  Bank  (1887)  38  Kan.  59, 
16  Pac.  88. 

An  order  remanding  a  cause  to  the 
state  court  whence  it  was  removed  does 
not  prevent  a  second  application  for  re- 
moval if  the  subsequent  pleadings  or 
conduct  of  the  parties  make  the  cause 
removable.  Fritzlen  v.  Boatmen's  Bank 
(1909)  29  Sup.  Ct.  366,  212  U.  S.  364, 
53  L.  Ed.  551,  affirming  decree  Boat- 
men's Bank  of  St.  Louis  v.  Fritzlen 
(1907)  89  Pac.  915,  75  Kan.  479,  22  L. 
R.  A.  (N.  S.)  1235.  But  a  petition  for 
removal,  upon  which  a  cause  was  re- 
moved, but  was  subsequently  remanded, 
is  functus  officio,  and  has  no  effect  upon 
an  amended  complaint  subsequently  fil- 
ed, even  if  such  complaint  renders  the 
cause  removable.  Jones  v.  Mosher 
(1901)  107  Fed.  561,  46  C.  C.  A.  471. 

Where  an  action  against  two  joint  de- 
fendants after  removal  on  the  ground  of 
fraudulent  joinder  of  the  local  defend- 
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ant  was  remanded,  a  directed  verdict 
for  such  local  defendant  on  a  trial  on 
the  merits  in  the  state  court,  on  his 
motion,  does  not  entitle  the  nonresi- 
dent defendant  to  again  remove  the 
cause.  Springer  v.  American  Tobacco 
Co.  (D.  C.  1913)  208  Fed.  199. 

An  agreement  between  the  parties 
that  a  case  should  be  remanded  from  a 
federal  court  to  which  it  was  removed 
to  the  state  district  court  was  binding, 
so  as  to  preclude  one  of  the  parties  aft- 
er remand  from  claiming  that  the  case 
should  be  removed  to  the  federal  court 
Southwestern  Telegraph  &  Telephone 
Co.  V.  Shirley  (Tex.  Civ.  App.  1913)  155 
S.  W.  663. 

(B)  Revieto   of  order  remanding  coubb 

229.  Review  of  order  denying  remand. 

—See  post,  §  1019,  and  notes. 

230.  Decisions  under  prior  statutes 
not  proiiibiting  review  of  order  remand- 
ing oaussw— Ohioago  &  A.  R.  Co.  v.  Wis- 
wall  (1874)  23  Wall.  507,  23  L.  Ed.  103; 
Hoadley  v.  City  &  County  of  San  Fran- 
cisco (1876)  94  U.  S.  4,  24  L.  Ed.  34; 
Ayers  v.  Chicago  (1879)  101  U.  S.  184, 
187,  25  L.  Ed.  838;  St  Paul  &  C.  R.  Co. 
V.  McLean  (1883)  108  U.  S.  212,  2  Sup. 
Ct  498,  27  L.  Ed.  703;  In  re  Sherman 
(1888)  124  U.  S.  364,  8  Sup.  Ct  505,  31 
L.  Ed.  423;  Richmond  &  D.  R.  Co.  v. 
Thouron  (1890)  134  U.  S.  45,  10  Sup. 
Ct  517,  33  L.  Ed.  871;  Gurnee  v.  Pat- 
rick County  (1890)  137  U.  S.  141,  11 
Sup.  Ct  34,  34  L.  Ed.  601;  Texas  Land 
&  Cattle  Co.  V.  Scott  (1890)  137  U.  S. 
436,  11  Sup.  Ct  140,  34  L.  Ed.  730; 
Birdseye  v.  Shaeflfer  (1891)  140  U.  S. 
117.  11  Sup.  Ct  885,  35  L.  Ed.  402;  Joy 
V.  Adelbert  College  of  Western  Reserve 
University  (1892)  146  U.  S.  355, 13  Sup. 
Ct  186,  36  L.  Ed.  1003;  Illinois  Cent 
R.  Co.  V.  Brown  (1895)  156  U.  S.  386, 
15  Sup.  Ct.  656,  39  L.  Ed.  461  (follow- 
ing Chicago,  St  P.,  M.  &  O.  R.  Co.  v. 
Roberts  [1891]  141  U.  S.  690,  12  Sup. 
Ct  123,  35  L.  Ed.  902);  Johnston  v. 
Donvan  (C.  C.  1887)  30  Fed.  395;  Ex 
parte  State  Ins.  Co.  (1874)  50  Ala.  464. 

231.  Prohibition  of  appeai  or  writ  of 
error^-^Under  this  section  the  decision 
of  a  federal  court  remanding  a  cause 
to  the  state  court  is  final.  Morey  v. 
Loclchart  (1887)  123  U.  S.  56,  8  Sup.  Ct 
65,  31  L.  Ed.  68;  Missouri  Pac.  R.  Co. 
V.  Fitzgerald  (1896)  160  U.  S.  556,  16 
Sup.  Ct  389,  40  L.  Ed.  536;  Powers  v. 
Chesapeake  &  O.  Ry.  Co.  (1898)  18 
Sup.  Ct  264,  169  U.  S.  92,  42  L.  Ed. 
673  (affirming  judgment  [C.  C.  1895]  65 
Fed.  129);  May  v.  State  Nat  Bank 
(1894)  59  Ark.  614,  28  S.  W.  431; 
Smithson  v.  Chicago  G.  W^  Ry.  Co. 
(1898)  73  N.  W.  853,  71  Minn.  216,  af- 
firmed Whitcomb  v.  Smithson  (1900)  20 
Sup.  Ct  248,  175  U.  S.  635,  44  L.  Ed. 
303. 

A  decision  of  the  circuit  court  of  ap- 
peals reserving  a  decree  of  the  circuit 
court  which  denied  a  motion  to  remand 
a  case  to  the  state  court,  and  ordering 
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the  circuit  court  to  remand  the  case, 
is  not  appealable  to  the  Supreme  Court 
of  the  United  States.  German  Nat 
Bank  v.  Speckert  (1901)  21  Sup.  Ct 
688,  181  U.  S.  405,  45  L.  Ed.  926. 

When  the  federal  court  remands  a 
cause,  and  the  state  court  thereupon 
proceeds  to  final  judgment,  the  action 
of  the  federal  court  is  not  reviewable 
on  writ  of  error  to  such  judgment 
Missouri  Pac.  R.  Co.  v.  Fitzgerald 
(1896)  100  U.  S.  556,  16  Sup.  Ct  389. 
40  L.  Ed.  5.36.  But  see  Cole  v.  Garland 
(1901)  107  Fed.  759,  46  C.  C.  A.  626. 

This  section  took  away  the  right  of 
review  in  a  case  where  suit  was  begun, 
and  a  petition  for  removal  was  filed,  be- 
fore its  passage.  Wilkinson  v.  Nebras- 
ka (1887)  123  U.  S.  286,  8  Sup.  Ct  120, 
31  L.  Ed.  152;  Sherman  v.  Grinnell 
(1887)  123  U.  S.  679,  8  Sup.  Ct  260, 
31  L.  Ed.  278;  Gurnee  v.  Patrick  Coun- 
ty (1890)  11  Sup.  Ct  34,  35,  137  U.  S. 
141,  34  L.  Ed.  601.  Even  if  the  re- 
manding order  was  made  before  the  act 
was  passed,  but  the  appeal  or  writ  of 
error  not  taken  till  afterward.  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Gray  (1889) 
131  U.  S.  396.  9  Sup.  Ct  793,  33  L. 
Ed.  212. 

The  provision  that  no  appeal  shall  lie 
from  an  order  remanding  a  cause  was 
not  repealed  by  the  act  of  March  3, 
1891,  creating  the  circuit  courts  of  ap- 
peals. Chicago,  St.  P.,  M.  &  O.  R.  Co. 
V.  Roberta  (1891)  12  Sup.  Ct.  123,  124, 
141  U.  S.  690,  35  L.  Ed.  905;  In  re 
Coe  (1892)  49  Fed.  481,  1  C.  C.  A. 
326;  In  re  Aspinwall's  Estate  (1898) 
90  Fed.  675,  33  C.  C.  A.  217. 

The  prohibition  of  an  appeal  or  writ 
of  error  applies,  not  only  to  removals 
on  account  of  prejudice  or  local  influ- 
ence, but  to  cases  removed  on  other 
grounds.  Morey  v.  Lockhart  (1887)  8 
Sup.  Ct.  65.  123  U.  S.  56,  31  L.  Ed. 
68  (dismissing  appeal  Lockhart  v.  Mor- 
ey [C.  C.  18871  31  Fed.  497).  And 
takes  away  also  the  remedy  of  man- 
damus to  compel  the  circuit  court  to 
take  jurisdiction  of  the  cause.  Ex 
parte  Pennsylvania  Co.  (1890)  11  Sup. 
Ct  141,  142,  137  U.  S.  451,  34  L.  Ed. 
738.  Nor  can  an  order  remanding  a 
cause  be  reviewed  by  the  supreme  court 
on  a  certificate  of  division  of  opinion 
between  the  judges.  Morey  v.  Lock- 
hart (1887)  123  U.  S.  56,  8  Sup.  Ct 
65,  31  L.  Ed.  68. 

Since  an  order  remanding  the  cause 
is  not  reviewable,  it  ought  not  to  be 
made  without  careful  consideration  nor 
without  regard  to  the  fact  that,  if 
wrong,  the  petitioner  is  without  rem- 
edy. Boatmen's  Bank  of  St.  Louis  v. 
Fritzlen  (1905)  135  Fed.  650,  68  C.  C. 
A.  288  (reversing  judgment  and  order 
Weldon  v.  Fritzlen  [O.  0. 19041 128  Fed. 
608) ;  Sweeney  v.  Grand  Island  &  W. 
C.  R,  Co.  (C.  C,  1894)  61  Fed.  a.  4. 

232.  Review  by  state  eonrt.p-The  ac- 
tion of  the  federal  courts  in  remanding 
a  case  to  the  state  courts  cannot  be  re- 
viewed in  the  latter.    Queen  Ina.  Co.  ▼• 
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Peters  (Ga.  App.  1912)  73  S.  B:  536; 
Copup  D'Alene  Ry.  &  Nav.  Co.  v.  Spald- 
ing (1898)  53  Pac.  107,  6  Idaho,  97; 
TiUey  v.  Cobb  (1894)  57  N.  W.  799, 
56  Minn.  295;  Feeney  v.  Wabash  R. 
Co.  (1907)  99  S.  W.  477,  123  Mo.  App. 
420;  Fitzgerald  v.  Fitzgerald  &  Mal- 
lory  Const.  Co.  (1895)  44  Neb.  463, 
62  N.  W.  899;  Gerner  v.  Mosher  (1899) 
78  N.  W.  384,  58  Neb.  135,  46  L.  R.  A. 
244;  Michigan  Stove  Co.  v.  Waco  Hard- 
ware Co.  (1899)  54  S.  W.  357,  22  Tex. 
Civ.  App.  293;  Texas  &  P.  Ry.  Co.  v. 
Conway  (Tex.  Civ.  App.  1916)  182  S. 
W.  52. 

The  order  of  remand  of  a  cause  re- 
moved from  a  chancery  court  is  con- 
clusive on  the  state  Supreme  Court  on 
appeal  from  a  judgment  thereafter  ren- 
dered in  the  state  court.  St.  Louis,  I. 
M.  &  S.  Ry,  Co.  V,  Neal  (Ark.  1906) 
98   S.   W.   958;    Lewis   v.    Weidenfeld 

(1897)  72  N.  W.  604,  114  Mich.  581,  4 
Detroit  Leg.  N.  709;  Jifkins  v.  Sweet- 
zer  (Pa.  1888)  33  Leg.  Int.  282.  2 
Wkly.  Notes  Cas.  591;  Stockley  v.  Ciss- 
na  (Tenn.  1907)  104  S.  W.  792;  Pio- 
neer Savings  &  Loan  Co.  v.  Peck  (1898) 
49  S.  W.  160,  20  Tex.  Civ.  App.  Ill; 
Rio  Grande  W.  Ry.  Co.  v.  Telluride 
Power  Transmission  Co.  (1900)  63 
Pac.  995,  23  Utah,  22.  IQven  though 
plaintiff's  petition  was  amended  after 
the  remand,  where  the  amendment  did 
materially  change  the  allegations  as  to 
the  federal  question.  St  Louis,  I.  M.  & 
S.  Ry.  Co.  V,  Neal  (Ark.  1906)  98  S. 
W.  968. 

The  federal  court  remanded  a  cause 
which  had  been  removed  from  said 
state  court.  Adjudgment  was  rendered 
in  the  latter  court,  and  an  appeal  was 
taken  on  a  record  silent  as  to  any  ques- 
tion of  the  propriety  of  the  remand  or 
of  the  jurisdiction  of  the  state  court. 
Six  years  after  the  making  of  the  or- 
der remanding  the  cause,  and  after  the 
supreme  court  had  affirmed  the  judg- 
ment of  the  lower  court,  a  petition  was 
filed  for  a  writ  of  review,  on  the  ground 
that  the  state  court  did  not  acquire  ju- 
risdiction after  the  remand.  Held,  that 
the  writ  should  be  denied,  since  the  pe- 
titioner was  estopped  to  deny  the  ju- 
risdiction of  the  state  court  Cceur 
D'Alene   Ry.   &  Nav.   Co.   v.   Spalding 

(1898)  53  Pac.  107,  6  Idaho,  97. 

IX.  PROCEEDINGS    IN     STATE 

COURT    AFTER    DISMISSAL 

IN   FEDERAL  COURT 

233.  Right  to  sue  again  on  same 
cause  of  action.— Where  an  action  is 
removed  to  a  federal  court  and  is  there 
dismissed  without  trial  or  determina- 
tion of  the  merits,  plaintiffs  right  to 
sue  is  not  affected,  and  he  may  insti- 
tute a  new  suit  on  the  same  cause  of 
action  in  the  state  court,  as  though  the 
prior  suit  had  not  been  brought.  Gass- 
man  v.  Jarvis  (C.  C.  1899)  100  Fed. 
146;  Wall  v.  Chesapeake  &  O.  Ry.  Co. 
.  a902)  101  Hi.  App.  431  Uudgment  re- 


versed [1902]  65  N.  B.  632,  200  HI. 
66) ;  Rodman  v.  Missouri  Pac.  Ry.  Co. 
(1902)  70  Pac.  642,  65  Kan.  645,  59  L. 
R.  A.  704;  Behan  v.  Metropiolitan 
Street  Ry.  Co.  (1911)  118  Pac.  73,  85 
Kan.  491;  Swift  &  Co.  v.  Hoblawetz 
(1900)  61  Pac.  969,  10  Kan.  App.  48; 
McPherson  v.  Swift  (S.  D.  1911)  130 
N.  W.  768.  Even  though  the  sum  de- 
clared on  in  the  new  suit  is  so  small 
that  the  suit  cannot  be  removed.  Hol- 
brook  V.  J.  J.  Quinlan  &  Co.  (Vt.  1911) 
80  A.  339. 

Where  a  defendant  In  a  state  court 
filed-  a  petition  for  removal  to  the  fed- 
eral court,  but  did  not  call  the  state 
court's  attention  thereto,  and  caused  a 
transcript  of  the  record  to  be  filed  in 
the  federal  court  which  never  ruled  on 
jurisdiction,  a  dismissal  by  the  federal 
court  was  not  a  bar  to  the  prosecution 
of  another  action.  Bacon  v.  Iowa  Cent. 
Ry.  Co.  (Iowa,  1912)  137  N.  W.  1011. 

The  voluntary  dismissal  of  an  action 
which  has  been  removed  from  a  state 
court  to  a  federal  Circuit  Court  does 
not  preclude  a  subsequent  suit  on  the 
same  cause  of  action  in  the  state  court. 
Southern  Ry.  Co.  v.  MUler  (1910)  30 
Sup.  Ct.  450,  217  U.  S.  209,  54  L.  Ed. 
732  (affirming  judgment  [1908]  59  S.  E. 
1115,  3  Ga.  App.  410);  Texas  Cotton 
Products  Co.  V.  Starnes  (1905)  133 
Fed.  1022,  66  C.  C.  A.  673  (affirming 
decree  [C.  C.  1904]  128  Fed.  183) ;  Mc- 
Iver  V.  Florida  Cent.  &  P.  R.  Co.  (1900) 
36  S.  E.  775,  110  Ga.  223,  65  L.  R.  A. 
437;  De  Witt  v.  Chesapeake  &  O.  R. 
Co.  (1904)  79  S.  W.  275,  25  Ky.  Law 
Rep.  2019;  Stevenson's  Adm'r  v.  Il- 
linois Cent  R.  Co.  (1904)  79  S.  W. 
767,  117  Ky.  855,  25  Ky.  Law  Rep. 
2011;  Nipp's  Adm'x  v.  Chesapeake  & 
O.  Ry.  Co.  (1904)  80  S.  W.  796,  25  Ky. 
Law  Rep.  2335;  S.  F.  Dana  &  Co.  v. 
Blackburn  (1906)  90  S.  W.  237,  121 
Ky.  706,  28  Ky.  Law  Rep.  695;  Krue- 
ger  V.  Chicago  &  A.  Ry.  Co.  (1900)  84 
Mo.  App.  358;  Baltimore  &  O.  R.  Co. 
V.  Larwill  (1910)  93  N.  E.  619,  83 
Ohio  St.  108.  Even  though  the  dam- 
ages in  the  second  suit  were  laid  in 
an  amoimt  which  would  prevent  another 
removal  to  the  federal  court  South- 
em  Ry.  Co.  V.  Rowe  (1907)  59  S.  E. 
462,  2  Ga.  App.  557;  Cleveland,  C,  C. 
&  St  L.  Ry.  Co.  V.  Lawler  (1901)  94 
111.  App.  36;  Fox  v.  Jacob  Dold  Pack- 
ing Co.  (1902)  70  S.  W.  164,  96  Mo. 
App.  173;  Young  v.  Southern  Bell  Tele- 
phone &  Telegraph  Co.  (1906)  55  S.  E. 
765,  75  S.  C.  326,  7  L.  R.  A.  (N.  S.) 
501;  Hooper  v.  Atlanta,  K.  &  N.  Ry. 
Co,  (1900)  60  S.  W.  607,  106  Tenn.  28, 
53  L.  R.  A.  931;  Pacific  Exp.  Co.  v- 
Needham  (1904)  83  S.  W.  22,  37  Tex. 
Civ.  App.  129. 

It  is  not  material  that  the  action  was 
not  dismissed  in  the  federal  court  untU 
after  the  second  one  was  instituted  in 
the  state  court;  it  being  sufficient  that 
the  dismissal  occurred  before  the  trial 
of  the  second  action.    S.  F.  Dana  &  Co. 
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692;  St.  Louis  S.  W.  R.  Co.  v.  Alexan- 
der (1913)  33  Sup.  Ct  245,  227  U.  S, 
218,  57  L.  Ed.  486;  P.  Schwenk  &  Go. 
V.  Strang  (1893)  59  Fed.  209,  210,  8 
C.  C.  A.  92;  Grand  Trunk  Ry.  Co.  v. 
TwitcheU  (1894)  59  Fed.  727.  729,  8 
C.  C.  A.  237;  Thurber  v.  MUer  (1895) 
67  Fed.  871,  375,  14  C.  C.  A.  432; 
North  American  Transportation  & 
Trading  Co.  v.  Howells  (1903)  121  Fed. 
694,  58  C.  C.  A.  442;  Roberts  v.  Pa- 
cific &  A.  Ry.  &  Nav.  Co.  (1C03)  121 
Fed.  785,  58  C.  C.  A.  61;  Wirgman  v. 
Persons  (1903)  126  Fed.  449,  453,  62 
C.  C.  A.  63  (appeal  dismissed  [1905] 
25  Sup.  Ct  795.  196  U.  S.  636,  49  L. 
Ed.  629) ;  Knight  v.  Lutcher  &  Moore 
Lumber  Co.  (1905)  136  Fed.  404,  405, 
69  C.  C.  A.  248  (rehearing  denied 
[1905]  139  Fed.  1007,  71  C.  C.  A.  084) ; 
Hendecker  v.  Rosenbaum  (C.  C.  1881) 
6  Fed.  97,  98;  Phcenix  Mut.  Life  Ins. 
CJo.  V.  Walrath  (C.  C.  1883)  16  Fed. 
161,  162  (affirmed  [1886]  6  Sup.  Ct. 
768,  117  U.  S.  365,  29  L.  Ed.  924); 
Wooster  v.  Handy  (C.  C.  1885)  23  Fed. 
49,  53;  Fisk  y.  Henarie  (C.  C.  1888)  85 
Fed.  230  (reversed  [1892]  12  Sup.  Ct 
207,  142  U.  S.  459,  35  L.  Ed.  1080) ; 
Anderson  v.  Bowers  (C.  C.  1890)  43 
Fed.  321,  322;  Brodhead  v.  Shoemaker 
(C.  C.  1890)  44  Fed.  518,  523,  11  L. 
R.  A.  567;  Gann  v.  Northeastern  R. 
Co.  (C.  C.  1891)  57  Fed.  417,  422; 
Sweeney  v.  Grand  Island  &  W.  C.  R. 
Co.  (C.  C.  1894)  61  Fed.  3;  Louisville 
Trust  Co.  V.  ancinnati  (C.  C.  1806) 
73  Fed.  716,  734  (reversed  [1896]  76- 
Fed.  296,  22  C.  C.  A.  334) ;  La  Page 
V.  Day  (C.  C.  1896)  74  Fed.  977,  978: 
Duncan  v.  Associated  Press  (C.  C. 
1897)  81  Fed.  417,  421;  CaUfomia  CHI 
&  Gas  Co.  V.  Miller  (C.  C.  1S99)  96 
Fed.  12,  17;  Wange  v.  Public  Service 
R.  Co.  (C.  O.  1908)  159  Fed.  189; 
Walton  V.  Southern  Ry.  Co.  (C.  C. 
1910)  179  Fed.  175;  Ladew  v.  Tennes- 
see Copper  Co.  (C.  C.  1910)  179  Fed. 
245  (affirmed  [1910]  31  Sup.  Ct  81, 
218  U.  S.  357,  54  L.  Ed.  1069,  and 
[1910]  31  Sup.  Ct  84,  218  U.  S.  369, 
54  L.  Ed.  1073);  Lawrence  v.  South- 
ern Pac.  Co.  (C.  C.  1910)  180  Fed.  822 
(dismissed  [1913]  33  Sup.  Ct  497,  228 
U.  S.  137,  57  L.  Ed.  768);  Buck  v. 
Felder  (D.  C.  1911)  196  Fed.  419;  In 
re  Silvies  River  (D.  C.  1912)  199  Fed. 
495;  Western  Union  Telegraph  Co.  y. 
Louisville  &  N.  R.  Co.  (D.  C.  1912) 
201  Fed.  932;  Thomas  v.  Chicago  &  N. 
W.  R.  Co.  (D.  C.  1913)  202  Fed.  766. 

§  1011.  (Jud.  Code,  §  29.)     Procedure  for  removal. 

Whenever  any  party  entitled  to  remove  any  suit  mentioned  in 
the  last  preceding  section,  except  suits  removable  on  the  ground 
of  prejudice  or  local  influence,  may  desire  to  remove  such  suit  from 
a  State  court  to  the  district  court  of  the  United  States,  he  may 
make  and  file  a  petition,  duly  verified,  in  such  suit  in  such  State  court 
at  the  time,  or  any  time  before  the  defendant  is  required  by  the  laws 
of  the  State  or  the  rule  of  the  State  court  in  which  such  suit  is  brought 
to  answer  or  plead  to  the  declaration  or  complaint  of  the  plaintiff, 
for  the  removal  of  such  suit  into  the  district  court  to  be  held  in  the 
(954) 


V.  Blackburn  (1906)  90  S.  W.  237,  121 
Kiy.  706,  28  Ky.  Law  Rep.  695. 

But  an  action  begun  in  a  state  court 
and  voluntarily  dismissed  after  being 
docketed  in  the  federal  court  cannot  be 
proceeded  with  in  the  state  court. 
Goodwin  v.  Chesapeake  &  O.  Ry.  Co. 
(1912)  149  S.  W.  1125,  149  Ky.  806. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Gordon  v.  Longest  (1842)  16  Pet  97, 
101,  10  L.  Ed.  900;  Stockton  v.  Ford 
(1860)  11  How.  232,  242. 13  L.  Ed.  676; 
Perkins  v.  Fourniquet  (1852)  14  Hew. 
313,  322,  14  L.  Ed.  435;  NashviUe  v. 
Cooper  (1867)  6  Wall.  247,  254,  18  L. 
Ed.  851;  In  re  State  Ins.  Co.  (1873) 
18  WaU.  417,  418,  21  L.  Ed.  904; 
French  v.  Stewart  (1874)  22  WaU,  238, 
239,  247,  22  L.  Ed.  854;  Phoenix  Ins. 
Co.  V.  Pechner  (1877)  95  U.  S.  183, 
185,  24  L.  Ed.  427;  Hinckley  v.  Gil- 
man  C.  &  S.  R.  Co.  (1879)  100  U.  S. 
153,  154,  25  L.  Ed.  591;  American 
Bible  Soc.  V.  Grove  (1879)  101  U.  S. 
610,  611.  25  L.  Ed.  847;  Parks  v.  Booth 
(1880)  102  U.  S,  96.  26  L.  Ed,  54; 
Jifkins  V.  Sweetze  (1880)  102  U.  S. 
177,  178.  26  L.  Ed.  129  (see  note  under 
§  639,  subd.  2) ;  King  v.  Cornell  (1882) 
1  Sup.  Ct.  312,  313,  315,  106  U.  S.  395, 

27  L.  Ed.  60;  Krippendorf  v.  Hyde 
(1884)  4  Sup.  Ct  27,  32,  110  U.  S.  276, 

28  L.  Ed.  145;  Ames  v.  Kansas  ex  rel. 
Johnston  (1884)  4  Sup.  Ct.  437,  441, 
111  U.  S.  449,  28  L.  Ed.  482;  Cambria 
Iron  Co.  V.  Ashburn  (1886)  0  Sup. 
Ct.  929,  930,  118  U.  S.  54,  30  L.  Ed. 
60;  Des  Moines  Nav.  &  R.  Co.  v.  Iowa 
Homestead  Co.  (1887)  8  Sup.  Ct  217, 
219.  123  U.  S.  552,  31  L.  Ed.  202;  Ex 
parte  Pennsylvania  Co.  (1890)  11  Sup. 
Ct  141,  142,  137  U.  S.  451,  34  L.  Ed. 
738;  Chicot  County  v,  Sherwood 
(1893)  13  Sup.  Ct  695,  697,  148  U.  S. 
529,  37  L.  Ed-  546;  Gates  v.  Allen 
(1893)  13  Sup.  Ct  977,  978,  149  U.  S. 
451,  37  L.  Ed.  804;  Tennessee  v.  Un- 
ion &  Planters'  Bank  (1804)  14  Sup. 
Ct  654,  657.  152  U.  S.  454.  38  L.  Ed. 
511;  California  v.  Southern  Pac  Co. 
(1895)  15  Sup.  Ct  591,  603,  157  U.  S. 
229,  39  L.  Ed.  683;  Chicago,  R.  L  & 
P.  R.  Co.  V.  Martin  (1900)  20  Sup.  Ct 
854,  855.  178  U.  S.  245.  44  L.  Ed.  1055; 
Cochran  v.  Montgomery  County  (1905) 
26  Sup.  Ct  58,  62,  109  IT.  S.  200,  50 
L.  Ed.  182,  4  Ann.  Cas.  451;  Kentucky 
V.  Powers  (1906)  26  Sup.  Ct.  Ji87,  397, 
201  U.  S.  1.  50  L.  Ed.  633,  5  Ann.  Cas. 
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district  where  such  suit  is  pending,  and  shall  make  and  file  therewith 
a  bond,  with  good  and  sufficient  surety,  foi:  his  or  their  entering  in 
such  district  court,  within  thirty  days  from  the  date  of  filing  said 
petition,  a  certified  copy  of  the  record  in  such  suit,  and  for  paying  all 
costs  that  may  be  awarded  by  the  said  district  court  if  said  district 
court  shall  hold  that  such  suit  was  wrongfully  or  improperly  removed 
thereto,  a^d  also  for  their  appearing  and  entering  special  bail  ill  such 
suit  if  special  bail  was  originally  requisite  therein.  It  shall  then  be  the 
duty  of  the  State  court  to  accept  said  petition  and  bond  and  proceed 
no  further  in  such  suit.  Written  notice  of  said  petition  and  bond 
for  removal  shall  be  given  the  adverse  party  or  parties  prior  to  filing 
the  same.  The  said  copy  being  entered  within  said  thirty  days  as 
aforesaid  in  said  district  court  of  the  United  States,  the  parties  so 
removing  the  said  cause  shall,  within  thirty  days  thereafter,  plead, 
answer,  or  demur  to  the  declaration  or  complaint  in  said  cause,  and 
the  cause  shall  then  proceed  in  the  same  manner  as  if  it  had  been 
originally  commenced  in  the  said  district  court. 

Act  March  3,  1875,  c.  137,  §  3,  18  Stat  470.    Act  March  3,  1887,  c.  373, 

§  1,  24  Stat.  552.    Act  Aug.  13,  1888,  c.  866,  §  1,  25  Stat.  434.     Act  March 

3,  1911,  c.  231,  §  29,  36  Stat.  1095. 
Provisions  for  amendment  of  defective  allegations  in  removed  cases,  so  as 

to  show  jurisdiction  because  of  diverse  citizenship,  were  made  by  Jud.  Code,  S 

274c,  post,  §  1251c 

Noted  of  DeoisloiLs 


I.  Validity  and  construction   In  o«n«r«l 

1.  Constitutionality. 

2.  Purpose  and  oonstructloa. 

8.    ''Proper  district"  to  which  cause  may 
be  removed. 

11.  Proceedings  for  removal 
U)  Parties 

4.    Parties  entitled  to  remove. 

6.    Parties   to   cause   for   purpose  of  re- 
moval. 

6.  Parties  to  petition. 

<B)  Time  for  taking  proceedings 

7.  Decisions  under  Act  of  1789,  requiring 

proceedings  to  be  taken  at  time  of 
entrring  appearance. 

8.  Decisions  under  Act  March  8,  1875,  re- 

quiring proceedings  to  be  taken  at 
or  before  term  at  which  cause  could 
first  be  tried,  and  before  trial. 

9.    Terms  of  state  court. 

10.    Condition  of  cause. 

11.  •— -   Effect  of  amendment  of  pleadings 

or  bringing  in  new  parties. 

12.    Effect  of  change  of  venue. 

13.    Effect  of  continuance  or  stay  of 

proceedings. 

14.    Diligence  of  parties. 

15.    Effect  of  order  that  bill  be  taken 

pro  confesso  or  of  Judgment  by  de- 
fault 

16.    Trial    of    cause    in   general    and 

final  Judgment  or  decree. 

17.    Trial  or  hearing  on  demurrer. 

18.    Effect  of  motion  for  new  trial  or 

appeal. 

19.  —   Effect  of  order  for  new  trial  or 

reversal  on  appeal. 

20.  Nature  and  operation  of  limitations  in 

general. ' 
2L    Amended  petition. 

22.  Time  for  defense  in  general. 

23.    Void  service  of  summons. 

24.  Time  to  plead  under  statutes  or  rules 

of  particular  states— Connecticut. 

25.    Georgia. 

26.   Illinois. 

27.    Indiana. 

28.    Kansas. 

29.   Keutuckj^ 


Massachusetts. 

-  Missouri. 

New  Hampshire. 

New  York. 

North  Dakota. 

Pennsylvania. 

South  Carolina. 

— -   Tennessee. 

Vermont. 

Effect  of  entering  appearance  or  filing 

pleading. 
Time  to  plead  in  abatement  or  other 

dilatory  plea. 
Time  to  demur. 

Time  to  amend  answer  or  plea. 
Extension  of  time  to  answer  or  plead. 
44.    Effect  of  plaintiff's  failure  to  take  de- 
fault. 
BJffect  of  plea  in  abatement  or  other 

dilatory  proceeding. 
Effect  of  demurrer. 
Effect  of  amendment  of  declaration  or 

complaint. 
Time    for    proceedings    in    cause    not 

originally  removable.  * 

Time  for  proceedings  by  party  brought 

in  after  the  institution  of  the  suit 
Time  for  filing  bond. 


SL 
32. 
38. 
34. 
35. 
36. 
87. 


40. 

41. 
42. 
43. 


46. 


48. 

49. 


60. 


(C)  Effect  of  delay  and  objections  thereto 
61. 
62. 
63. 
54. 
66. 


Effect  of  delay  in  general. 
Effect  of  delay  by  one  coparty. 

Right  of  one  coparty  to  remove. 

Excuses  for  delay. 

Waiver  of  objections  to  delay. 


(D)  Notice 

66.  Decisions   prior   to   the   Judicial   Code 

which    first    required    notioe    to    be 
given. 

67.  NecGbsity  for  notice. 

68.  Sufficiency  of  notice. 

(B)  Petition 
Averments  in  general. 

Grounds  for  removaL 

Prayer. 

Matters  apparent  of  record. 
Existence    and    description     of    con- 
troversy. 

Subject-matter  as  ground  for  removal. 


•  69. 
60. 
61. 
62. 


64. 
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II.  Proceedings  for  removal — Cont'd. 
iS)  Petition^Confd. 

65.  Citizenship  of  parties  in  seneraL 

66.    Citizenship   of  plaintiff. 

67.    Citizenship  of  assignors. 

6S.    Citizenship  of  corporations. 

69.  Residence  of  parties. 

70.    Residence  of  corporations. 

71.  Citizenship  at  time  of  bringing  suit. 

72.  Residence  at  time  of  bringing  suit. 

73.  Fraudulent  Joinder  to  prevent  removal. 

74.  Separable  controversies. 
76.  Amount  in  controversy. 

76.  Time  of  removal. 

77.  Court  to  which  removal  is  sought. 

78.  Signature. 

79.  Veriflcation. 

80.    Decisions    under    prior    statutes 

which  did  not  require  veriflcation. 

81.  Counter  aflldavlts  or  reply  and  proof. 

iF)  Bond 

82.  Necessity. 

83.  Form. 

84.  Condition. 
86.    Penalty. 

86.  Parties  and  execution. 

87.  Sufflclency  of  surety. 

88.  Breach  and  actions  therefor. 

89.  Discharge   of    bail    and    surrender   of 

principal. 

(O)  Filing  petition  and  l>ond 

90.  Filing  in  state  court. 

(H)  Order  for  removal 

91.  Necessity. 

92.  Effect  of  refusal. 

93.  Requisites  and  entry  of  order. 

94.  Vacation  of  order  for  or  denying  re- 

moval. 

(/)  Filing  copy  of  record  in  United  States 

court 
96.    Duty  and  necessity  for  filing  copy  of 
record  and  effect  of  filing. 

96.  Form  and  contents  of  transcript  to  be 

filed. 

97.  Time  and  place  for  filing. 

98.  Excuses  for  delay. 

99.  Effect  of  defect  in  transcript  or  of  de- 

lay in  filing. 

100.  Motions  to  docket  cause. 

(J)  Defects      in      proceedings,      objections, 
*     amendments  and  toaiver 

101.  Compliance  with   requirements. 

102.  Amendment  of  petition. 

103.  Amendment  of  bond  or  new  bond. 

104.  Waiver  of  objections. 

111.  Determination    of    right  to   remove 

and  transfer  of  Jurisdiction 
(A)  Determination  of  right  to  remove 

106.  Jurisdiction  of  state  and  United  States 

courts  in  general. 
.  106.    Determination  of  issues  of  law. 

107.  Determination  of  issues  of  fact 

108.  Hearing  by  state  court. 

109.  Review  of  determination  as  to  right  of  . 

removal. 

110.  Review  by  state  court. 

HI.    Review  by  federal  trial  court. 

112.  Review     by     United     States     supreme 

court. 
118.    Mandamus     to     compel     transfer     of* 
cause. 

(B)  Transfer  of  jurisdiction 
114.    Essentials  to  transfer  of  Jurisdiction. 
116.    Duty  of  state  court  to  transfer  cause. 


116.  Removal  on  consent. 

117.  Proceedings    in    state    court    pending 

proceedings  for  removal. 

(O  Effect  of  removal 

118.  In  general. 

119.  Proceedings   in  state   court  after  re- 

moval. 

120.  Stay  of  proceedings  in  state  court. 

121.  Unauthorised  or  improper  removal. 


I.  VALIDITY  AND  CONSTRUCTION 
IN  GENERAL 

1.  Constitutionality.— ^Tbis  section  ii 
constitutioDal.  Goodman  r.  City  ol 
OshkoBh  (1878)  45  Wis.  355. 

2.  Purpose      and     oonstrttctlon^-Its 

purpose  was  to  abridge  the  right  of  re- 
moval previously  existing,  and  must  be 
BO  construed  as  to  effectuate  that  pur- 
pose. Lantz  V.  Fretta  (O.  C.  1909)  173 
Fed.  1007.  And  the  tendency  of  the 
courts  is  to  construe  it  strictly  ai^ainst 
the  right  of  removal.  Heller  v.  Ilwaco 
Mill  &  Lumber  Co.  (C.  O.  1910)  178 
Fed.  111. 

The  provision  in  section  1012  requir- 
ing notice  of  application  for  removal 
did  not  apply  to  an  order  for  removal 
made  December  16,  1911.  Cayce  v. 
Southern  Ry.  Co.  (D.  O.  1912)  195 
Fed.  780. 

The  language  of  this  section  strength- 
ens the  construction  of  the  preceding 
section  as  allowing  removal  only  by  de- 
fendant, not  by  plaintiff,  though  de- 
fendant files  a  counterclaim  for  more 
than  $3,000.  Glover  Mach.  Works  v. 
Cooke  JelUco  Coal  Co.  (D.  O.  1915) 
222  Fed.  531. 

3.  "Proper  district"  to  which  cause 
may  be  rem ovedw— Under  the  preceding 
section  and  this  section  a  suit  can  only 
be  removed  to  the  District  Court  for 
the  district  in  which  it  is  pending.  St. 
John  V.  United  States  Fidelity  &  Guar- 
anty  Co.  (D.  C.  1914)  213  Fed.  685; 
St  John  V.  Taintor  (D.  C.  1915)  220 
Fed.  457;  Eddy  v.  Chicago  &,  N.  W. 
Ry.  Co.  (D.  O.  1915)  226  Fed.  120. 

Where  an  assignee  brings  a  suit  on 
an  assigned  claim  in  a  state  court  of 
the  federal  district  of  his  residence  and 
defendant  removes  the  cause  to  the 
federal  court  of  that  district,  such 
court  has  jurisdiction  though  the  as- 
signor did  not  reside  there.  Cincin- 
nati, H.  &  D.  Ry.  Co.  V.  Orr  (D.  C. 
1914)  215  Fed.  261.  Not  that  where, 
under  section  51,  post,  §  1033,  it  could 
have  been  brought  originally.  Pavlck  v. 
Chicago,  M.  &  St  P.  Ry.  Co.  (D.  C. 
1914)  225  Fed.  395. 

See,  also,  ante,  |  1010,  and  notes. 

it.  PROCEEDINGS   FOR   REiMOVAL 

(A)  Partiea 

4.  Parties  entitled  to  remove.— See 
ante,  §  1010,  and  notes. 

5.  Parties  to  cause  for  purpose  of 
removai.^One  who  is  not  a  party  to  a 
cause  ia  not  entitled  to  a  removal  there- 


(956) 


Ch.3) 


THE  JUDICIAL  CODB 


§1011 


of,  though  he  may  be  interested  in  the 
controversy.  Bertha  Zinc  &  Mineral 
Co.  V.  Carico  (C.  C.  1893)  61  Fed.  132. 

An  action  against  a  railroad  company 
to  recover  damages  for  a  personal  in- 
jury will  not  be  removed  to  the  federal 
court  upon  the  petition  of  one  against 
whom  no  relief  is  sought,  though  he  al- 
leges that  he  was  at  the  time  of  the 
injury,  and  still  is,  the  owner  of  the 
railroad  in  the  operation  of  which  the 
injury  was  inflicted.  Chesapeake  &  N. 
R.  Co.  V.  Tenable  (1901)  111  Ky.  41, 
63  S.  W.  35,  23  Ky.  Law  Rep.  427. 

A  party  defendant  to  an  acdon  is  one 
who  is  named  as  such,  and  appears  in 
the  record  as  a  defendant,  at  the  time 
the  right  of  removal  exists.  Walker  v. 
Richards  (C.  C.  1893)  55  Fed.  129. 

One  who  has  not  been  allowed  to  in- 
tervene in  an  action,  and  who  has  made 
no  application  therefor,  has  no  stand- 
ing to  petition  for  the  removal  of  the 
cause  to  a  federal  court.  State  v. 
Barnes  (1895)  6  N.  D.  350,  65  N.  W. 
688.  Bui»  if  one  who  is  a  necessary 
party  to  a  cause  in  a  state  court  is 
wrongfully  excluded,  and  denied  leave 
to  file  a  proper  cross-bill  and  answer, 
and  to  present  a  motion  and  bond  for 
removal  of  the  cause  to  the  federal 
court,  he  will  be  treated  by  the  latter 
court  as  if  a  party,  and  the  motion  for 
removal  determined  accordingly.  Hack 
V.  Chicago  &  G.  S.  Ry.  Co.  (C.  C. 
1885)  23  Fed.  356. 

In  a  suit  pending  in  a  state  court  of 
Texas  between  parties  who  were  all 
citizens  of  that  state,  certain  Citizens 
of  other  states  holding  liens  which  en- 
titled them,  under  the  laws  of  Texas, 
to  intervene,  applied  for  leave  to  in- 
tervene and  litigate  their  rights,  which 
was  refused  by  the  state  court.  The 
next  day,  without  leave,  they  filed  their 
petition  asserting  their  claims  and  con- 
testing the  Uen,  and  alleged  priority  of 
plaintiffs  in  the  suit,  and  then  removed 
the  suit  to  the  United  States  court 
Held,  on  motion  to  remand,  that  an  or- 
der of  the  state  court  was  no  necessary 
in  order  to  make  them  parties  to  the 
suit,  and  it  was  properly  removed. 
Snow  V.  Texas  Trunk  R.  R.  (C.  0. 
1882)  16  Fed.  1,  4  Woods,  394. 

The  receiver  for  a  dissolved  cori>ora- 
tion,  appointed  under  the  Wisconsin 
statute,  filed  an  intervening  petition  in 
an  action  in  Colorado  against  a  trustee 
of  the  corporation,  and  an  order  was 
entered  admitting  him  as  defendant. 
Held,  that  a  subsequent  vacation  of 
that  order  did  not  destroy  his  standing 
to  apply  to  remove  the  case  to  the  fed- 
eral court,  since  by  his  petition  in  in- 
tervention he  acquired  rights  of  which 
he  could  not  be  deprived  without  his 
consent.  American  Nat  Bank  v.  Na- 
tional Benefit  &  Casualty  Co.  (C.  C. 
1895)  70  Fed.  420. 

If  it  is  irregular  to  file  an  affidavit 
and  bond  for  removal  the  day  before 
taking  a  formal  order  making  movant 
a  party  and  removing  the  cause,  such 


irregularity  is  cured  by  an  order  the 
next  day  making  him  a  party  and  re- 
citing the  fact  as  to  the  filing  of  the 
bond  and  removal  of  the  cause.  First 
Nat  Bank  v.  Merchants'  Bank  (C.  C. 
1888)  37  Fed.  657,  2  L.  R.  A.  469. 

Where  the  real  controversy  is  be- 
tween a  city  and  one  of  its  citizens,  a 
citizen  of  another  state,  claiming  to  be 
interested  in  the  subject-matter  of  the 
litigation,  has  not  the  right  to  remove 
the  suit  from  the  state  into  the  federal 
court  City  of  Chicago  v.  Gage  (C.  C. 
1875)  Fed.  Cas.  No.  2,664,  affirmed 
Ayers  v.  City  of  Chicago  (1879)  101 
U.  S.  184,  25  L.  Ed.  838. 

In  a  suit  to  assert  the  lien  of  certain 
railroad  equipment  bonds,  the  trustees 
under  mortgages  to  secure  subsequent 
issues  of  bonds  have  no  interest  in  the 
controversy  as  parties  defendant,  such 
as  will  give  them  a  right  to  remove^ 
when  their  mortgages  have  all  been 
foreclosed,  and  a  property  sold  to  a 
new  corporation,  under  a  valid  decree 
of  a  court  of  competent  jurisdiction. 
Adelbert  College  of  Western  Reserve 
University  v.  Toledo,  W.  &  W.  Ry.  Co. 
(C.  C.  1891)  47  Fed.  836. 

In  an  action  to  vacate  the  charter 
of  a  railroad  company  because  a  ma- 
jority interest  therein  had  been  pur- 
chased by  a  competing  line  engaged  in 
interstate  commerce,  which  purchase 
was  alleged  to  be  ultra  vires,  it  cannot 
be  objected  to  the  right  of  removal  that 
the  purchasing  corporation  is  not  a 
party  to  the  suit  and  that  its  right 
cannot  be  affected  by  its  decision,  for 
the  defendant  corporation  represents 
every  stockholder  in  it,  and,  if  the 
suit  be  successful,  every  share  of  stock, 
including  that  held  by  the  purchaser  be- 
comes valueless  and  nonexistent  South 
Carolina  v.  Port  Royal  &  A.  R  Co.  (C. 
C.  1893)  56  Fed.  333. 

A  corporation  which  had  conveyed  the 
legal  title  to  certain  lands  to  trustees 
by  a  mortgage  which  had  been  fore- 
closed and  an  order  of  sale  entered,  and 
which  after  such  decree  sold  its  equity 
of  redemption  to  another,  had  no  inter- 
est in  the  lands  after  such  sale  which 
made  it  a  necessary  party  to  proceed- 
ings for  the  condemnation  of  a  right 
of  way  over  such  lands,  even  though  a 
formal  conveyance  to  the  purchaser 
had  not  been  executed  at  the  time  the 
proceedings  were  instituted,  and  a  con- 
veyance subsequently  executed  did  not 
make  the  grantee  a  purchaser  pendente 
lite  and  without  standing  to  remove  the 
cause.  Deepwater  Ry.  Co.  v.  Western 
Pocahontas  Coal  &  Lumber  Co.  (C.  O. 
1907)  152  Fed.  824. 

6.  Parties  to  petitlon^All  the  defend- 
ants must  unite  in  a  petition  for  the 
removal  to  a  federal  court  of  a  cause 
arising  under  the  constitution  and  laws 
of  the  United  States  or  one  between 
citizens  of  different  states,  where  a 
joint  cause  of  action  is  alleged  against 
all  the  defendants.    Chicago,  R.  I.  &  P. 
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Ry.  Co.  ▼.  Maptin  (1900)  20  S.  Ot 
854,  178  U.  S.  245,  44  L.  Ed.  1055,  af- 
firming judgment  (1808)  53  Pac.  461, 
59  Kan.  437;  German  Savings  &  Loan 
Soc.  V.  Dormitzer  (1902)  116  Fed.  471, 
53  C.  C.  A.  639;  YarneU  v.  Felton  (C. 
C.  1900)  104  Fed.  161;  MiUer  v.  Le 
Mars  Nat.  Bank  (C.  C.  1902)  116  Fed. 
551;  Heffelfinger  v.  Choctaw,  O.  &  G. 
R.  Co.  (C.  C.  1905)  140  Fed.  75; 
Bowles  V.  H.  J.  Heinz  Co.  (C.  C.  1911) 
188  Fed.  937;  St.  Louis,  A.  &  T.  Ry. 
Co.  V.  Trigg  (1897)  40  S.  W.  579, 
63  Ark.  536.  But  see  Field  v.  Lowns- 
dale  (C.  C.  1867)  Fed,  Cas,  No.  4,769, 
holding  that  an  application  to  a  state 
court  for  removal  of  a  cause  need  not 
be  made  at  the  same  time  by  all  the  de- 
fendants, though  under  the  construction 
given  to  section  12  of  the  judiciary  act 
(1  Stat.  79)  all  the  defendants  must 
have  been  entitled  to  such  removaL 

It  is  not  necessary  that  merely  nomi- 
nal or  formal  defendants  should  join  in 
a  petition  for  removal.  Shattuck  v. 
North  British  &  Mercantile  Ins.  Co. 
(1893)  58  Fed.  609,  7  C.  C.  A.  386; 
Cooke  V.  Seligman  (C.  C.  1880)  7  Fed. 
263,  17  Blatchf.  452;  Henderson  v.  Ca- 
bell (C.  C.  1890)  43  Fed.  257. 

Where  plaintiff,  a  resident  of  New 
York,  sued  defendants,  residents  of 
Pennsylvania,  for  malicious  prosecution, 
but  only  served  the  corporation  defend- 
ant, it  was  no  objection  to  the  corpo- 
ration's right  to  remove,  that  the  indi- 
vidual defendant  not  served  did  not  join 
in  the  petition.  Bowles  v.  H  J.  Heinz 
Co.  (O.  C.  1911)  188  Fed.  937. 

Where  a  noncitizen  defendant  was 
joined  with  a  citizen  defendant,  and 
both  were  jointly  and  severally  liable 
on  the  cause  of  action  alleged,  the  fact 
that  the  citizen  defendant  joined  in  the 
petition  by  his  codefendant  to  remove 
the  cause  to  the  federal  court  did  not 
confer  federal  jurisdiction  on  the 
ground  of  diverse  citizenship.  Eastin 
&  Knox  V.  Texas  &  P.  Ry.  Co.  (1906) 
92  S.  W.  838,  99  Tex.  654,  reversing 
judgment  Texas  &  P.  Ry.  Co.  v.  Eastin 
&  Knox  (Civ.  App.  1905)  89  S.  W. 
440. 

Where  there  is  a  separable  contro- 
versy between  two  of  the  parties,  who 
have  a  right  to  the  removal  thereof, 
the  unnecessary  joinder  in  the  petition 
for  removal  of  a  trustee  who  has  no 
right  of  removal  will  be  treated  as  a 
nullity,  and  the  suit  will  not  be  remand- 
ed. Snow  V.  Smith  (C.  C.  1882)  88 
Fed.  657. 

A  suit  by  a  bank  was  instituted  for 
the  purpose  of  determining  to  whom  a 
deposit  should  be  paid  against  the  ad- 
ministrator of  the  deceased  depositor, 
a  citizen  of  the  state,  who  claimed  the 
deposit  as  a  part  of  the  estate  of  the 
deceased,  and  against  a  third  person, 
a  citizen  of  another  state,  who  claimed 
the  deposit  Held,  that  the  failure  of 
the  husband  of  such  third  person  to 
join  in  a  petition  for  removal  was  im- 
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material.  First  Nat  Bank  ▼.  Bridge- 
port Trust  Co.  (O.  C.  1902)  117  Fed. 
969. 

In  an  action  by  husband  and  wife  to 
recover  property  which  belonged  to  the 
wife  when  the  marriage  took  place,  and 
not  yet  reduced  to  possession,  the  hus- 
band has  such  an  interest  in  enforcing 
his  marital  rights  as  to  entitle  him  to 
join  in  an  application  for  removal  to  the 
federal  court  Carswell  ▼.  Schley 
(1899)  59  Ga.  17.     • 

A  petition  to  remove  need  not  be 
filed  in  propria  persona,  but  may  be 
made  by  the  attorney  of  a  defendant 
Cooke  V.  Seligman  (C.  C.  1880)  7  Fed. 
263,  17  Blatchf.  452;  Fisk  v.  Fisk  (La. 
1826)  4  Mart  (N.  S.)  676. 

Under  a  New  Jersey  statute  (P.  L. 
1896,  p.  295,  §  53)  continuiag  the  exist- 
ence of  a  dissolved  corporation  to  pros- 
ecute or  defend  suits  by  or  against  it,  a 
defendant  corporation  can  remove  a 
cause  to  the  federal  court  notwithstand- 
ing dissolution.  Groom  v.  Mortimer 
Land-  Co.  (1912)  192  Fed.  849,  113  O. 
C.  A.  173,  writ  of  error  denied  (1912) 
32  S.  Ct  836,  225  U.  S.  700,  56  L.  £d. 
1264. 

Where  a  certain  railroad  company 
was  the  party  sued,  and  the  action  was 
properly  entitled  against  it,  and  the 
corporation  so  brought  into  court  filed 
a  petition  for  removal,  the  record  suf- 
ficiently identified  the  defendant  and  the 
petitioner  as  the  same  party.  Wise- 
carver  &  Reynard  v.  Chicago,'  R.  L  &  P. 
Ry.  Co.  (Iowa,  1908)  117  N.  W.  961. 

(B)  Time  for  iakinff  proceedings 

7.  Decisions  under  Act  of  1789,  re- 
quiring proceedings  to  be  taken  at  time 
of  entering  appearance.^Ward  v.  Arre- 
dondo  (C.  C.  1825)  Fed.  Cas.  No.  17.- 
148;  Johnson  v.  MoneU  (C.  C.  1869) 
Fed.  Cas.  No.  7,399;  Kingsbury  v. 
Kingsbury  (C.  O.  1871)  Fed.  Cas.  No. 
7,817;  Beatty  v.  Ross  (1847)  1  Fla. 
(Branch)  198;  Scott  v.  Hull  (1860) 
14  Ind.  136;  Eastin  v.  Rucker  (1829) 
24  Kj.  (1  J.  J.  Marsh.)  232;  Duncan  y. 
Hampton  (La.  1822)  12  Mart  (O.  S.) 
92;  Richardson  v.  Packwood  (I^a. 
1823)  1  Mart  (N.  S.)  299;  Johnston's 
Bx'r  V.  WaU,  Id.  542;  Fisk  ▼.  Fisk 
(La.  1826)  4  Mart  (N.  S.)  676;  Crane 
v.  Reeder  (1874)  28  Mich.  527,  15  Am. 
Rep.  223;  Same  v.  SeiU  (1874)  30 
Mich.  453;  Same  v.  Reeder  (1874)  30. 
Mich.  459;  Same  v.  CkrlofE  (1875)  31 
Mich.  454;  Robinson  .v.  Potter  (1861) 
43  N.  H.  188;  Gelston  v.  Johnson 
(1810)  3  N.  J.  Law  (2  Penning.)  625; 
Bird  V.  Murray  (N.  Y.  1798)  Colenou 
Cas.  58;  Arjo  v.  Monteiro  (N.  Y. 
1803)  1  (Mnes,  248;  Jackson  ▼.  Stiles 
(N.  T.  1809)  4  Johns.  493;  Redmond 
▼.  RusseU  (N.  Y.  1815)  12  Johns.  163; 
Livingston  ▼.  Gibbons  (N.  Y.  1819)  4 
Johns.  Ch.  94;  Suydam  ▼.  Smith  (N.  Y. 
1845)  1  Denio,  263;  Norton  r.  Hayes 
(N.  Y.  1847)  4  Denio,  245;  Durand  y. 
HoUins  (N.  Y.  1854)  10  N.  Y.  Super.  Gt 
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(3  Duer)  686;  Coolej  ▼,  Lawrence  (N. 
Y.  1855)  12  N.  Y.  Super.  Ct  (5  Duer) 
605;  Carpenter  v.  New  York  &  N.  H. 
R.  Co.  (N.  Y  1855)  11  How.  Prac. 
481;  DiBbrow  v.  Drigge  (N.  Y.  1858) 
8  Abb.  Prac.  305;  Id.  (N.  Y.  1859)  16 
How.  Prac.  346;  Dart  v.  Arnis  (N.  Y. 
1860)  19  How.  Prac.  429;  Bragelman 
V.  Herding  (N.  Y.  1873)  15  Abb.  Prac. 
(N.  S.)  22;  Kerille  ▼.  Phcenix  Life  Ins. 
Co.  (N.  Y.  1874)  3  Thomp.  &  C.  788; 
Eby  V.  Railroad  Co.  (Pa.  1879)  36 
Leg.  Int.  164,  7  Wkly.  Notes  Cas.  145, 
13  Phila.  161;  Pugsley  v.  Freedman's 
Savings  &  Trust  Co.  (1873)  2  Tenn. 
Ch.  130;  BeU  V.  BeU  (1869)  3  W.  Va. 
183. 

8.  Decisions  under  Act  March  3, 
1875,  requiring  proceedings  to  be  taken 
at  or  before  term  at  which  cause  could 
first  be  tried  and  before  trial.— Meyer 
v.  Delaware  R.  R.  Const.  Co.  (1879) 
100  U.  S.  467,  25  L.  Ed.  593;  Removal 
Cases  (1879)  100  U.  S.  457,  473,  25 
li.  Ed.  593;  King  v.  Worthington 
(1881)  104  U.  S.  44,  26  L.  Ed.  652; 
Myers  v.  Swann  (1882)  107  U.  S.  546, 
2  Sup.  Ct.  685,  27  L.  Ed-  583;  PuU- 
man's  Palace  Car  Co.  v.  Speck  (1885) 

5  Sup.  Ct.  374,  375,  113  U.  S.  84,  28 
Li.  Ed.  925;  Andrews'  Ex'rs  v.  Garett 
(C.  C.  1875)  Fed.  Cas.  No.  375;  Mer- 
chants'* &  Manufacturers'  Nat.  Bank  v. 
Wheeler  (C.  C.  1875)  Fed.  Cas.  No. 
9,439;  Baker  v.  Peterson  (C.  C.  1877) 
Fed.  Cas.  No.  776;  Cooke  v.  Ford  (C. 
C.  1877)  Fed.  Cas.  No.  3,173;    Wilcox 

6  Gibbs  Sewing  Macb.  Co.  v.  FoDett 
(O.  C.  1878)  Fed.  Cas.  No.  17,643; 
La  Mothe  Mfg.  Co.  v.  National  Tube 
Works  Co.  (C.  C.  1879)  Fed.  Cas.  No. 
8.033;  Missouri  v.  Merritt  (C.  C.  1880) 
1  Fed.  283,  1  McCrary,  65;  Hendecker 
V.  Rosenbaum  (C.  C.  1881)  6  Fed.  97, 
19  Blatchf.  35;  Johnson  v.  Johnson  (C. 
C.  1882)  13  Fed.  193;  Lantz  v.  Fretts 
(d.  C.  1909)  173  Fed.  1007;  livings- 
ton  V.  Frick  (1886)  76  Ga.  839;  Crane 
V.  Reeder  (1876)  35  Mich.  146. 

9.  —  Terms  of  state  court.— Myers 
V.  Swann  (1882)  107  U.  S.  546,  2  Sup. 
Ct  685,  27  L.  Ed.  583;  Holland  v. 
Chambers  (1884)  3  Sup.  Ct.  427,  110 
U.  S.  59,  28  L.  Ed.  70,  affirming  (C. 
C.  1882)  11  Fed.  209;  Cable  v.  Ellis 
(1884)  4  S.  Ct.  85,  110  U.  S.  389,  28 
li.  Ed.  186;  Houston  A  T.  C.  Ry.  Co. 
V.  Shirley  (1884)^4  Sup.  Ct.  472,  473, 
111  U.  S.  358,  28  li.  Ed.  455;  Carson 
V.  Hyatt  (1886)  6  Sup.  Ct.  1050,  1054, 
118  U.  S.  279,  30  L.  Ed.  167;  Knowl- 
ton  V.  Congress  &  Empire  Spring  Co. 
(C.  C.  1875)  Fed.  Cas.  No.  7,902; 
Gumee  v.  Brunswick  County  (C.  C. 
1876)  Fed.  Cas.  No.  5,872;  Scott  ▼. 
Clinton  &  S.  R.  Co.  (C.  C.  1876)  Fed. 
Cas.  No.  12,527;  Ames  v.  Colorado 
Cent  R.  Co.  (C.  C.  1877)  Fed.  Cas. 
No.  325;  Palmer  ▼.  Call  (C.  C.  1877) 
Fed.  Cas.  No.  10,686;  McLean  v.  St 
Paul  &  C.  Ry.  Co.  (C.  C.  1879)  Fed. 
Cas.  No.  8,893  (affirmed  St  Paul  &  C. 
R.   Co.  ▼.  McLean   [1883]   108  TJ.   S. 


212,  2  Sup.  Ct  498,  27  L.  Ed.  703); 
Stough  V.  Hatch  (C.  C.  1879)  Fed.  Cas. 
No.  13,499;  Forrest  v.  Edwin  Forrest 
Home  (C.  C.  1880)  1  Fed.  459,  17 
Blatchf.  522;  Traders'  Bank  v.  Tall- 
madge  (C.  C.  1881)  9  Fed.  363,  20 
Blatchf.  39;    Meyer  v.  Norton   (C.  C. 

1881)  9  Fed.  433;  Kerting  v.  American 
Oleograph  Co.  (C.  C.  1881)  10  Fed. 
17,  11  Biss.  81;  McNaughton  v.  South 
Pac.  C.  R.  Co.  (C.  C.  1884)  19  Fed. 
881;  Wilkinson  ▼.  Delaware,  L.  &  W. 
R.  Co.  (C.  0.  1884)  22  Fed.  353;  Field 
V.  Williams  (C.  C.  1885)  24  Fed.  513, 
515;  Stafford  ▼.  Hightower  (1882)  68 
Ga.  394;  Steiner  v.  Mathewson  (1886) 
77  Ga.  657;  Danville  Banking  &  Trust 
Co.  V.  Parks  (1878)  88  111.  170;  Flagg 
▼.  Walker  (1884)  109  HI.  494;  Conti- 
nental Life  Ins.  Co.  v.  Kessler  (1882) 
84  Ind.  310;  Barber  v.  St  Louis,  K.  C. 
&  N.  R.  Co.  (1876)  43  Iowa,  223,  22 
Am.  Rep.  243;  Chicago,  B.  &  Q.  R. 
Co.  V.  Welch  (1876)  44  Iowa,  665; 
Sperry  v.  Ethridge  (1886)  30  N.  W. 
4,  70  Iowa,  27;  Cole  ▼.  La  Chambre 
(1879)  31  La.  Ann.  41;  Hebert  v. 
Lefevre  (1879)  31  La.  Ann.  363;  In- 
habitants of  School  Dist  No.  6  in  Dres- 
den V.  .^tna  Ins.  Co.  (1877)  66  Me. 
370;  New  York  Warehou6*e  &  Security 
Co.  V.  Loomis  (1877)  122  Mass.  431, 
23  Am.  Rep.  372;  Qark  v.  Child 
(1884)  136  Mass.  344;  Whittemore  v. 
Stephens  (1882)  12  N.  W.  858,  48- 
Mich.  573;  Preston  v.  Travelers'  Ins. 
Co.  (1877)  58  N.  H.  76;  Stebbins  v. 
Lancashire  Ins.  Co.  (1879)  59  N.  H. 
414;  Wheeler  v"  Liverpool,  L.  &  G. 
Ins.  Co.  (1881)  60  N,  H.  456;  Wanner 
V.  Sisson  (1877)  28  N.  J.  Eq.  (1  Stew.) 
117;  Warner  v.  Pennsylvania  R.  Co. 
(N.  Y.  1875)  6  Hun,  197;  Phcenix  Life 
Ins.  Co.  V.  Saettel  (1877)  33  Ohio  St. 
278;  Huddy  v.  Havens  (Pa.  1877)  3 
Wkly.  Notes  Cas.  432;  Whitehouse  v. 
Continental  Ins.  Co.  (Pa.  1880)  1  Leg. 
Rec    Rep.    167;     Meyer    v.    Schining 

(1881)  55  Tex.   430;    White   v.   Holt 

(1882)  20  W.  Va.  792;  Lynch  v.  An- 
drews (1885)  25  W.  Ya.  751;  Eldred 
v.  Becker  (1884)  60  Wis.  43,  18  N. 
W.  642. 

10.  —  Condition  of  cause.— Carson 
V.  Hyatt  (1886)  118  U.  S.  279,  6  Sup. 
Ct  1050,  30  L.  Ed.  167;  Michigan  Cent 
R.  Co.  V.  Andes  Ins.  Co.  (C.  C.  1876) 
Fed.  Cas.  No.  9,526;  Atlee  v.  Potter 
(C.  C.  1877)  Fed.  Cas.  No.  636;  Hun- 
ter V.  Royal  Canadian  Ins.  Co.  (C.  C* 
1878)  Fed.  Cas.  No.  6,909;  Farmers*^ 
Loan  &  Trust  Co.  v.  Chicago,  P.  &  S. 
W.  R.  Co.  (C.  C.  1879)  Fed.  Cas.  No. 
4,665;  Whitehouse  v.  (Continental  Fire 
Ins.  Co.  (C.  C.  1880)  2  Fed.  498;  Mur- 
ray V.  Holden  (C.  C.  1880)  2  Fed.  740, 
1  McCrary,  341;  Van  Allen  v.  Atchi- 
son, C.  &  P.  R.  Co.  (C.  C.  1880)  3 
Fed.  545,  1  McCrary,  598;  Ketchum  v. 
Black  River  Lumber  Co.  (C.  C.  1880) 
4  Fed.  139,  143;  Stevens  v.  Richard- 
son (C.  C.  1881)  9  Fed.  191,  20 
Blatchf.  53;    Aldrich  v.  Crouch  (C.  O. 

1882)  10  Fed.  305, 11  Bias.  180;  Thome 
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▼.  Towanda  Tanning  Co.  (0.  C.  1882) 
15  Fed.  289;  National  Bank  v.  Dorset 
Pipe  &  Paving  Co.  (C.  C.  1884)  20 
Fed.  707;  Wilkinson  v.  Delaware,  L.  & 
W.  Ry.  Co.  (C.  C.  1885)  23  Fed.  561; 
Maloy  V.  Duden  (O.  C.  1885)  25  Fed. 
673;  Winberg  v.  Berkeley  Co.  Railway 
&  Lumber  Co.  (C.  C.  1887)  29  Fed. 
721;  Dunton  v.  Muth  (C.  C.  1891)  45 
Fed.  390;  Blackwell  v.  Braun  (D.  O. 
1880)  1  Fed.  351,  4  Hughes,  203;  Gar- 
rett V.  Bonner  (1878)  30  La.  Ann. 
1305;  Stone  v.  Sargent  (1880)  129 
Mass.  5a3;  Amy  v.  Manning  (1887) 
144  Mass.  153,  10  N.  E.  737;  White- 
house  V.  Bank  (Pa.  1880)  1  Leg.  Rec. 
Rep.  249;  Same  v.  Continental  Fire 
Ins-.  Co.  (Pa.  1880)  14  Phila.  431; 
Friese  v.  Homeopathic  Mut  Life  Ins. 
Co.  (1884)  107  Pa.  134. 

11.  — ^  Effect  of  amendment  of  plead- 
ings or  hrlnglng  In  new  parties.F-Har- 
ter  Twp.  V.  Kernochan  (1880)  103  U. 
S.  562,  567,  26  L.  Ed.  411;  Edrington 
V.  Jefferson  (1884)  111  U.  S.  770,  4 
Sup.  Ct.  683,  28  L.  Ed.  594;  Phoenix 
Mut.  Life  Ins.  Co.  v.  Walrath  (1886) 
117  U.  S.  365,  6  Sup.  Ct.  768,  29  L. 
Ed.  924,  affirming  judgment  Id.  (C.  O. 
1883)  16  Fed.  161,  11  Biss.  432; 
Greene  ▼.  Klingler  (C.  C.  1879)  Fed. 
Cas.  No.  5.767;  Wehl  v.  Wald  (C.  C. 
1879)  Fed.  Cas.  No.  17.35G;  Cramer 
V.  Mack  (C.  C.  1882)  12  Fed.  803,  20 
Blatchf.  479;  Goodnow  t.  Dolliver  (C. 
C.  1886)  26  Fed.  469. 

12.  —  Effect  of  change  of  venue.— 
Baltimore  &  O.  R.  Co.  v.  Burns  (1888) 
124  U.  S.  1G5,  8  Sup.  Ct.  421,  31  L.  Ed. 
333;  First  Nat.  Bank  of  Wausau  v. 
Conway  (1886)  67  Wis.  210.  30  N.  W. 
215. 

13.  — —  Effect  of  continuance  or  stay 
of  proceedings.— American  Bible  Soc. 
V.  Grove  (1879)  101  U.  S.  610,  612,  25 
L.  Ed.  847;  Babbitt  v.  Clark  (1880) 
103  U.  S.  606,  26  L.  Ed.  507;  Manning 
V.  Amy  (1891)  140  U.  S.  137,  11  Sup. 
Ct.  707,  35  L.  Ed.  386,  affirming  Amy 
V.  Manning  (1887)  144  Mass.  153,  10 
N.  E.  737;  Warner  v.  Pennsylvania  R. 
Co.  (C.  C.  1876)  Fed.  Cas.  No.  17,- 
186,  affirming  (N.  Y.  1875)  6  Hun,  197; 
McCullough  V.  Sterling  School  Furniture 
Co.  (C.  C.  1877)  Fed.  Cas.  No.  8,741; 
Stough  V.  Hatch  (C.  C.  1879)  Fed.  Cas. 
No.  13,499;  Wheeler  v.  Liverpool,  Lon- 
don &  Globe  Ins,  Co.  (C.  C.  1881)  8 
Fed.  196;  Johnson  v.  Johnson  (C.  C. 
1882)  13  Fed.  193;  Badger  v.  Mulville 
(C.  C.  1884)  22  Fed.  257;  Chrissenger 
V.  Democrat  (C.  C.  1884)  22  Fed.  753; 
Davies  v.  Marine  Nat.  Bank  (C.  C. 
1885)  24  Fed.  194;  Feibleman  v.  Ed- 
monds (1887)  69  Tex.  334,  6  S.  W.  417. 

14. Diligence  of  parties.— Pull- 
man Palace  Car  Co.  ▼.  Speck  (1885) 
113  U.  S.  84,  5  Sup.  Ct.  374,  28  L.  Ed. 
925;  Gregory  v.  Hartiey  (1885)  118 
U.  S.  742,  5  Sup.  Ct.  743,  28  L.  Ed. 
1150;  Huddy  v.  Havens  (C.  C.  1877) 
Fed.  Cas.  No.  6,826;   Fulton  v.  Golden 
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(C.  C.  1879)  Fed.  Cas.  No.  5,155;  City 
of  Chicago  v.  Hutchinson  (C.  C.  1882) 

15  Fed.  129,  11  Biss.  484;  Public  Grain 
&  Stock  Exchange  ▼.  Western  Union 
Tel.  Co.  (C.  C.  1883)  16  Fed.  289,  11 
Biss.  568;  National  Bank  of  Clinton  ▼. 
Dorset  Pipe  A  Paving  Co.  (C.  C.  1884) 
20  Fed.  707;  Malley  v.  Firemen's  Fund 
Ins.  Co.  (1883)  51  Conn.  486;  Bright 
V.  MUwaukee  &  St.  P.  R.  Co.  (N.  Y. 
1876)  1  Abb.  N.  C.  14;  Chapman  v. 
Pittsburg  &  S.  R.  Co.  (1885)  26  W.  Va. 
299. 

15. Effect  of  order  that  bill  bo 

taken  pro  confesso  or  of  Judgment  by 

default.— Harter  Tp.  v.  .  Kernochan 
(1880)  103  U.  S.  562,  26  L.  Ed.  411; 
McCallon  v.  Waterman  (C.  C.  1877) 
Fed.  Cas.  No.  8,675;  Chester  v.  Well- 
ford  (C.  C.  1879)  Fed.  Cas.  No.  2,662; 
Deford  v.  Mehaffy  (C.  C.  1882)  13  Fed. 
481;  McHenry  v.  New  York,  P.  &  O. 
R.  Co.  (C.  C.  1885)  25  Fed.  65;  City 
of  Detroit  v.  Detroit  City  Ry.  Co.  (C. 
C.  1893)  54  Fed.  1;  Rice  v.  West 
(1875)  42  Md.  614;  Smith  v.  life  Ass'n 
of  America  (1882)  76  Va.  380;  Ken- 
nedy V.  Ehlen  (1888)  31  W.  Va.  MO, 
8  S.  E.  398. 

16. Trial  of  cause  in  general  and 

final  Judgment  or  decreed— Lowe  v.  Wil- 
liams (1876)  94  U.  S.  650,  651,  24  L. 
Ed.  216;  Meyer  v.  Delaware  R.  R. 
Const  Co.  (1879)  100  U.  S.  457,  25  K 
Ed.  593;  Union  Pac.  Ry.  Co.  v.  Myers 
(1885)  115  U.  S.  1,  5  Sup.  Ct.  1113, 
29  L.  Ed.  319  (reversing  judgment  My- 
ers V.  Union  Pac.  Ry.  Co.  [C.  C.  1882] 

16  Fed.  292,  3  McCrary,  578);  Bank 
of  Maysville  v.  Claypool  (1887)  120  U. 
S.  268,  7  Sup.  Ct.  545.  30  L.  Ed.  632; 
Lewis  v.  Smythe  (C.  C.  1875)  Fed-  Cas. 
No.  8,333;  Lehigh  Coal  &  Nav.  Co.  ▼. 
Central  R.  Co.  (C.  C.  1877)  Fed.  Cas. 
No.  8,213;  In  re  Frazer  (C.  C.  1878) 
Fed.  Cas.  No.  5,068;  Pratt  v.  Albright 
(C.  C.  1881)  9  Fed.  634,  10  Bias.  511; 
Thome  v.  Towanda  Tanning  Co.  (C.  C. 
1882)  15  Fed.  289;  Miller  v.  Tobin  (C. 
C.  1883)  18  Fed.  609,  9  Sawy.  401; 
Maloy  V.  Duden  (C.  C.  1885)  26  Fed. 
673,  674;  Kalamaaoo  Wagon  Co.  v. 
Suavely  (C.  C.  1888)  34  Fed.  823; 
Franklin  ▼.  Wolf  (1887)  78  Ga.  446, 
3  S.  E.  696;  Meaux  v.  Pittanan  (1880) 
32  La.  Ann.  405;  Anglo-American  Pro- 
%'ision  Co.  v.  Evans  (1892)  34  Neb.  44, 
51  N.  W.  310;  Hodgson  v.  MiUward 
(Pa.  1863)  3  Grant,  Cas.  412;  Watt  v. 
White  (1876)  46  Tex.  338;  Continen- 
tal Ins.  Co.  ▼.  Kasey  (Va.  1876)  27 
Grat.  216. 

17.  —  Trial  or  hearing  on  demurrer. 

—Alley  V.  Nott  (1884)  111  U.  S.  472,  4 
Sup.  Ct.  495.  496,  28  L.  Ed.  491;  Scharff 
V.  Levy  (1884)  5  Sup.  Ct.  360,  112  U. 
S.  711,  28  L.  Ed.  825;  Gregory  v.  Hart- 
ley (1885)  113  U.  S.  742,  5  Sup.  Ct  743, 
28  L.  Ed.  1150;  Laidly  v.  Huntington  • 
(1887)  121  U.  S.  179,  7  Sup.  Ct  855. 
80  L.  Ed.  883;  Meyer  v.  Norton  (O.  a 
1881)  9  Fed.  433;  Miller  v.  Tobin  (a 
a  1883)   18  Fed.  609,  9  Sawy.  401; 
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Boyd  V.  GiU  (O.  C.  1883)  19  Fed.  145, 
21  Blatchf.  543;  Wilson  v.  Rock  Island 
Paper  Co.  (C.  C.  1884)  20-  Fed.  705; 
Hone  V.  DUlon  (C.  C.  1886)  29  Fed. 
465;  Lookout  Mountain  R.  Co.  v.  Hous- 
ton &  Co.  (C.  C.  1887)  32  Fed.  711; 
Whelan  v.  New  York,  L.  E.  &  W.  R.  Co. 
(C.  C.  1888)  35  Fed.  849. 1  L.  R.  A.  65; 
St.  Louis  &  S.  F.  Ry.  Co.  v.  Weaver 
(1886)  35  Kan.  412,  11  Pac.  408,  57  Am. 
Rep.  176;  Bright  v.  Milwaukee  &  St. 
P.  Ry.  Co.  (N.  Y.  1876)  1  Abb.  N.  O. 
14;  Miller  v.  Kent  (N.  Y.  1881)  60  How, 
Prac.  451. 

18.  — —  Eflfeet  of  notion  for  new 
trial  or  appoal^— Lowe  v.  Williams* 
(1876)  94  U.  S.  660,  24  L.  Ed.  216; 
Chicago  &  N.  W.  R.  Co.  v.  McKinley 
(1878)  99  U.  S.  147,  25  L.  Ed.  272 
(affirming  McKinley  y.  Chicago  &  N. 
W.  R.  Co.  [1876]  44  Iowa,  814,  24  Am. 
Rep.  748);  Craigie  ▼.  McArthur  (C. 
C.  1877)  Fed.  Cas.  No.  3,841. 

19.  — ^  Effect  of  order  for  new  trial 
or  reversal  on  appeal.— Chicago  &  N. 
W.  R.  Co,  V.  McKmley  (1878)  99  U.  S. 
147,  148,  25  L.  Ed.  272;  Jifkins  v. 
Sweetser  (1880)  102  TJ.  S.  177.  178,  26 
I^  Ed.  129;  Hewitt  v.  Phelps  (1881)  105 
U.  S.  393,  26  L.  Ed.  1072;  HoUand  v. 
Chambers  (1884)  110  U.  S.  59,  3  Sup. 
Ct.  427.  28  L.  Ed.  70  (affirming  order 
Chambers  v.  Holland  [C.  C.  1882]  11 
Fed.  209,  3  McCrary,  538);  Rosenthal 
V.  Coates  (1893)  148  V.  S.  142,  13  Sup. 
Ct.  576,  37  L.  Ed.  399;  Andrews*  Ex*rs 
V.  Garett  (C.  C.  1875)  Fed.  Cas.  No. 
375;  Hoadley  v.  City  and  County  of 
San  Francisco  (C.  C.  1875)  Fed.  Cas. 
No.  6,544;  Young  v.  Andes  Ins.  Co.  (C. 
C.  1876)  Fed.  Cas.  No.  18,151;  Crane  v. 
Reeder  (C.  C.  1877)  Fed.  Cas.  No.  3,- 
356;  Pettilon  v.  Noble  (C.  C.  1877)  Fed. 
Cas.  No.  11,044;  Gaffney  v.  Gillette  (C. 
C.  1878)  Fed.  Cas.  No.  5,168;  Evans  v. 
Smith  (C.  C.  1884)  21  Fed.  1;  Suther- 
land V.  Jersey  City  &  B.  R.  Co.  (C.  C. 
1884)  22  Fed.  356;  Hakes  v.  Burns  (C. 
C.  1889)  40  Fed.  33;  Boggs  v.  Willard 
(1873)  70  Bl.  315,  22  Am.  Rep.  77; 
Kaufman  v.  McNutt  (1876)  7  Ohio  Dec. 
60,  1  Wkly.  Law  Bui.  94. 

20.  Nature  and  operation  of  limita- 
tions in  general^-The  act  of  1887  lim- 
iting the  time  to  file  a  petition  for  re- 
moval applied  to  pending  acts.  Simon- 
son  V.  Jordan  (C.  C.  1887)  30  Fed.  721. 

A  case  removable,  under  Act  March 
3,  1875,  in  which  defendant  pleaded  to 
the  declaration  before  Act  March  3, 
1887,  c  373,  was  passed,  could  not  be 
removed  on  a  petition  filed  after  that 
act  was  passed.  Manley  v.  Olney  (C. 
C.  1887)  32  Fed.  708. 

Parties  desiring  to  remove  their  cas- 
es from  the  state  courts  must  act 
promptly,  and  comply  strictly  with  the 
provisions  of  the  statute  relative  there- 
to. Courts  have  not  the  authority  to, 
and  will  not,  by  doubtful  construction, 
enlarge,  change,  or  modify  the  clear 
terms  of  the  statute.  Delbanco  v.  Sin- 
gletary  (C.  C.  1889)  40  Fed.  177,  178; 
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Daugherty  ▼.  Western  Union  Telegraph 
Co.  (C.  C.  1894)  61  Fed.  138,  139. 

The  limitation  cannot  be  regulated  by 
stipulation.  Daugherty  v.  Western  Un- 
ion Telegraph  Co.  (C.  C.  1894)  61  Fed. 
138,  139. 

A  federal  court  cannot  acquire  juris- 
diction of  a  cause  by  removal,  on  a  pe- 
tition filed  several  months  after  the  re- 
moving defendant  had  voluntarily  ap- 
peared in  the  state  court  both  by  de- 
murrer and  answer,  and  after  the  cause 
had  been  set  for  trial  by  that  court 
without  objection.  American  Bonding 
Co.  of  Baltimore  v.  MiUs  (1906)  152 
Fed.  107,  81  C.  C.  A.  325. 

The  right  to  removal  is  not  lost  where 
the  petition  was  filed  within  the  time 
allowed,  though  it  was  not  presented 
for  hearing  until  some  time  afterwards. 
Texas  &  P.  Ry.  Co.  ▼.  Bloom  (1892)  85 
Tex.  279,  20  S.  W.  133. 

A  petition  for  removal  filed  after  it 
has  been  reversed  on  appeal,  is  too  late. 
Yazoo  &  M.  V.  R.  Co.  v.  Adams  (1900) 
28  So.  956,  77  Miss.  194,  60  L.  R.  A. 
33,  affirmed  (1901)  21  S.  Ct  240,  180  U. 
S.  1,  45  L.  Ed.  395.  So  is  one  filed  after 
a  term  of  the  superior  court  had  been 
held  at  which  the  action  could  have 
been  tried.  Mason  v.  Interstate  Consol. 
St  Ry.  Co.  (1898)  170  Mass.  382,  49  N. 
E.  645. 

21.  —  Amended  petltlonw— When  the 

original  petition  for  removal  shows  no 
case  for  removal,  a  substantial  amend- 
ment cannot  be  filed  after  the  time  for 
filing  the  original  petition  has  expired. 
Security  Co.  v.  Pratt  (1894)  65  Conn. 
161,  32  AU.  396;  Kansas  City  Southern 
Ry.  Co.  V.  McGinty  (1905)  88  S.  W. 
1001,  76  Ark.  356. 

The  amended  petition  does  not  re- 
late back  to  the  filing  of  the  original 
petition  bo  as  to  bring  the  application 
within  the  limitation.  Brigham  v.  C.  C. 
Thompson  Lumber  Co.  (C.  C.  1893) 
55  Fed.  881;  Frisbie  v.  Chesapeake  & 
O.  R.  Co.  (C.  C.  1894)  59  Fed.  369. 
CONTRA.  Freeman  v.  Butler  (C.  C. 
1889)  39  Fed.  1. 

22.  Time  for  defense  In  general.^In 

order  to  divest  a  state  court  of  jurisdic- 
tion by  removal  proceedings  and  to  vest 
it  in  the  federal  court,  a  sufficient  pe- 
tition must  be  filed  within  the  statu- 
tory time  for  filing  answer  and  making 
defense.  Kansas  City,  Ft.  S.  &  M.  R. 
Co.  V.  Daughtry  (1801)  11  Sup.  Ct  306, 
138  U.  S.  298,  34  L.  Ed.  963  (affirm- 
ing [1890]  88  Tenn.  [4  Pickle]  721,  13 
S.  W.  698);  Gregory  v.  Boston  Safe 
Deposit  &  Trust  Co.  (C.  C.  1898)  88 
Fed.  3;  Johnson  v.  Butte  Alex  Scott 
Copper  Co.  (D.  C.  1914)  213  Fed.  910; 
|didland  Valley  R.  Co.  v.  Hoffman  Coal 
Co.  (Ark.  1909)  120  S.  W.  380;  Font 
v.  Gulf  State  Land  &  Improvement  Co. 
(1895)  47  I^.  Ann.  272,  16  South.  828; 
Nichols  V.  Stevens  (1894)  123  Mo.  96, 
25  S.  W.  578,  27  S.  W.  613,  45  Am. 
St.  Rep.  514. 
The    petition   for    removal    must   be 
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filed  as  soon  as  the  defendant  is  called 
upon  by  the  local  law  to  make  any  de- 
fense either  to  the  jurisdiction  or  mer- 
its. Atlanta,  K  &  N.  Ry.  Co.  v.  South- 
em  Ry.  Co.  (1904)  131  Fed.  657,  660, 
66  C.  C.  A.  601  (certiorari  denied 
[1904]  25  Sup.  Ct.  791,  195  U.  S.  634, 
49  L.  Ed.  354);  Fidelity  &  Casualty 
CJo.  V.  Hubbard  (0.  C.  1902)  117  Fed. 
949;  Heller  v.  Ilwaco  Mill  &  Lumber 
Co.  (C.  C.  1910)  178  Fed.  111. 

The  fact  that  a  petition  and  bond  for 
removal  were  filed  during  the  vacation 
of  the  state  court,  and  acted  upon  by 
the  judge  in  chambers,  does  not  affect 
the  validity  of  the  proceeding,  but  is* 
proper  where  the  time  for  the  defend- 
ant to  plead  expires  during  the  vaca- 
tion. Mecke  v.  Valleytown  Mineral  Co. 
(1899)  93  Fed.  697,  35  O.  C.  A.  151. 

Where  a  summons  served  on  Septem- 
ber 16th  required  defendant  to  appear 
and  plead  within  20  days,  exclusive  of 
the  day  of  service,  a  petition  for  re- 
moval filed  on  October  6th  was  in  time. 
South  Dakota  Cent  Ry.  Co.  v.  Chicago, 
M.  &  St  P.  Ry.  Co.  (1905)  141  Fed. 
578,  73  C.  O.  A.  176. 

The  fact  that  it  was  the  practice  to 
permit  a  defense  to  be  filed  on  the  day 
the  case  was  called  for  trial  did  not  en- 
title defendant  to  file  his  defense  at 
that  time  as  of  right,  and  thus  extend 
the  time  for  removal  of  the  cause  be- 
yond the  20  days  fixed  by  the  state 
statute  for  answering.  Fidelity  Trust 
&  Safety  Vault  Co.  v.  Newport  News 
&  M.  V.  Co.  (C.  C.  1895)  70  Fed.  408. 

23.  ^—  Void  service  of  summons^— 

Where  the  service  of  summons  is  void, 
the  tin^e  limited  by  the  state  statute 
for  the  defendant  to  appear  and  plead, 
and  within  which  it  may  file  a  petition 
for  removal,  does  not  begin  to  run  from 
such  service,  and  it  may  appear  for  the 
purpose  of  filing  such  petition  at  any 
time,  even  after  judgment  has  been 
rendered  against  it  by  default  Tortat 
V.  Hardin  Min.  &  Mfg.  CJo.  (C.  C.  1901) 
111  Fed.  426;  Sullivan  v.  Lloyd  (D.  C. 
1914)  213  Fed.  275.  CONTRA,  Stote 
V.  Barnes  (1895)  5  N.  D.  350,  66  N. 
W.  688. 

Where  a  state  statute  requires  the 
answer  to  be  filed  within  20  days  from 
date  of  service  of  summons,  and  there 
is  no  service  of  answer,  but  defend- 
ant appears  specially  to  object  to  the 
jurisdiction,  he  has,  at  most,  but  20 
days  from  the  time  of  such  appearance 
in  which  to  ask  a  removal.  Fidelity 
Trust  &  Safety  Vault  Co.  v.  Newport 
News  &  M.  V.  Co.  (C.  C.  1895)  70 
Fed.  403. 

24.  Time  to  plead  under  statutes  or 
rules  of  partiouiar  states— Conneotlcut. 

—Under  the  decisions  of  the  Supreme 
Court  that  the  time  for  filing  a  petition 
for  removal  is  limited  by  the  time  for 
filing  dilatory  pleas  to  the  jurisdiction 
of  the  court  or  in  suspension  or  abate- 
ment of  the  particular  suit,  and  the  rule 
of  the  Connecticut  state  courts  that  all 
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pleas  in  abatement  must  be  filed  on  or 
before  the  opening  of  the  court  on  the 
day  following  the  return  day  of  the 
writ,  it  is  the  settled  rule  in  that  dis- 
trict that  a  petition  for  removal  must 
ordinarily  be  filed  by  that  day.  But 
Gen.  St  Conn.  |  1251,  provides  that  in 
cases  of  foreign  attachment,  where  the 
defendant  is  a  nonresident  of  the  state 
and  does  not  appear,  the  cause  shall  be 
continued  for  three  months  from  the 
return  day,  unless  the  court  shall  find 
that  defendant  or  his  agent  or  attorney 
had  actual  knowledge  of  the  suit  12  days 
before  the  return  day,  subject,  however, 

-  to  the  further  limitation  that  the  con- 
tinuance shall  terminate  12  days  after 
such  actual  notice  is  received,  as  found 
by  the  court  Held,  that  in  such  case, 
conceding  that  a  defendant  would  have 
the  right  to  file  a  plea  in  abatement  or 
a  petition  for  removal  after  the  return 

'  day,  such  right  terminates  12  days  after 
he  has  actual  notice  of  the  suit,  and 
that,  where  the  record  shows  such  no- 
tice or  knowledge  more  than  12  days 
before  the  filing  of  his  petition,  the 
cause  cannot  be  removed.  Head  v.  Sel- 
leck   (C.  C.  1001)   110  Fed.  786. 

25. Georgian-Code  Ga.   f  3310, 

allowing  defendant  to  plead  at  any  time 
before  final  judgment,  where  the  case 
is  one  commenced  by  attachment,  an 
application  made  to  remove  a  case  com- 
menced by  attachment  at  any  time  be- 
fore final  judgment  is  not  too  late  where 
defendant  has  filed  no  plea.  And  a 
stipulation  by  which  plaintiff  in  attach- 
ment agrees  to  dispense  with  a  bond  as 
a  condition  to  dissolving  the  attach- 
ment, and  defendant  agrees  to  be  bound 
by  any  judgment  rendered  in  the  state 
court  as  if  he  were  within  the  juris- 
diction of  said  court,  and  had  been  per- 
sonally served,  does  not  change  the 
case,  so  that  it  ceases  to  be  an  attach- 
ment case,  and  becomes  on  the  same 
footing  as  an  ordinary  action,  so  as  to 
change  the  time  for  applying  for  re- 
moval. Southern  Pac.  Co.  v.  Stewart 
(1891)  88  Ga.  13, 13  S.  E.  824. 

26.  — ^  iiiinoiSw— Where  one  of  the 
heirs  of  a  decedent  appeared  in  probate 
court  and  filed  objections  to  the  allow- 
ance of  a  claim  against  the  estate,  he 
had  no  right  afterwards  to  file  a  peti- 
tion for  the  removal  of  the  cause.  May- 
er V.  Schneider  (1904)  72  N.  B.  436, 
212  HI.  286,  affirming  judgment  (1903) 
112  111.  App.  628. 

Eminent  Domain  Act  (Hurd's  Rev.  St 
HI.  1908,  c.  47)  I  4,  provides  that  serv- 
ice of  summons  and  publication  of  no- 
tice to  nonresidents  shall  be  made  as 
in  cases  in  chancery.  Chancery  Act 
(Hurd's  Rev.  St  IlL  1908,  c  22)  f  16, 
provides  that  one  summoned  by  publica- 
tion shall  be  deemed  to  plead  on  the  re- 
turn day  of  the  summons.  Held,  that 
the  day  on  which  the  notice  in  eminent 
domain  proceedings,  served  on  a  non- 
resident, la  returnable,  la  the  day  for 
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answering,  thoagh  the  law  does  not  re- 
quire the  filing  of  a  ¥rritten  pleading. 
South  Park  Gom*r8  v.  Ayer  (1908)  86 
N.  E.  704,  237  HI.  211. 

Where  the  summons  in  an  action  was 
served  28  days  before  the  first  day  of 
the  term  at  which  it  was  returnable 
and  the  declaration  was  filed  nearly  a 
year  before  such  return  day,  a  petition 
to  remove  the  cause  to  the  federal  court 
filed  on  the  seventeenth  day  of  the  term 
is  not  in  apt  time,  since,  although  the 
statutes  providing  for  a  continuance 
where  the  summons  is  not  served  and 
the  declaration  filed  ten  days  before  the 
first  day  of  the  term  do  not  expressly 
provide  that  the  defendant  must  ap- 
pear and  plead  on  the  return  day  of  the 
summons  where  the  summons  is  so 
served  and  the  declaration  so  filed,  such 
is  their  dear  intent  and  meaning.  Or- 
zolek  y.  Schenck  (1914)  185  lU.  App. 
169. 

27. Indlana^Plalntiff    filed    his 

complaint  in  the  state  court  at  the  Jan- 
uary term,  1888,  and  by  the  summons 
fixed  March  5th,  the  first  day  of  the 
next  term,  as  the  day  for  defendant's 
appearance,  but  without  indorsement  on 
the  complaint,  as  required  by  Rev.  St 
Ind.  1881,  f  401.  Held,  that  docketing 
the  cause  for  March  5th  was  irregular, 
as  under  section  400 .  the  cause  could 
not  be  called  for  issue  until  the  second 
day  of  the  term,  and  such  docketing, 
though  under  a  rule  of  court,  could  not 
have  the  effect  of  a  rule  to  answer,  so 
as  to  preclude  defendant's  motion  to 
remove  it  at  a  subsequent  day  of  the 
same  term.  McKeen  v.  Ives  (C.  0. 
1888)  35  Fed.  801. 

Under  Rev.  St.  Ind.  1881,  $  516, 
which  enables  the  plaintiff  to  fix  the 
day  of  defendant's  appearance  by  in- 
dorsement thereof  on  the  complaint  in 
cases  where  the  summons  is  returnable 
in  term  time,  but  which  nowhere  pre- 
scribes a  time  for  answering  or  plead- 
ing, defendant's  application  for  a  re- 
moval, made  after  the  appearance  day 
so  fixed,  is  in  time,  provided  it  is  made 
at  or  before  the  time  when  an  answer 
or  plea  is  required  to  be  filed  by  a  rule 
of  the  court,  whether  the  rule  be  gen- 
eral or  special.  Amsden  v.  Norwich 
Union  Fire  Ins.  Soc.  (C.  C.  1890)  44 
Fed.  515. 

Burns'  Rev.  St  Ind.  1901,  §  403, 
provides  that  on  the  second  and  each 
succeeding  day  of  the  term  the  court 
shall  call  as  many  of  the  causes  which 
stand  for  trial  at  such  term,  for  issues, 
as  the  business  of  the  court  will  permit, 
and  shall  compel  the  parties  to  file  their 
respective  pleadings  at  such  time  as  the 
court  shall  deem  just,  and  that  the 
pleadings  shall  be  completed  at  an  early 
day.  Section  524  provides  that  every 
action  shall  stand  for  trial  at  the  first 
term  after  it  is  commenced,  when  the 
summons  has  been  served  on  the  de- 
fendants 10  days,  or  publication  has 
been  made  for  90  days,  before  the  first 


day  of  the  term;  and  a  proviso  au- 
thorizes the  making  of  the  cause  re- 
turnable specially  upon  a  day  in  term 
by  indorsement  upon  the  complaint,  and 
that  in  that  event,  upon  the  completion 
of  service,  the  action  shall  stand  for 
trial  at  such  term.  Section  1375  of  said 
statute  authorises  the  circuit  court  to 
adopt  rules,  etc.  A  defendant  took  a 
change  of  venue,  and  filed  a  dilatory 
plea.  Trial  was  had  thereon,  and  de- 
fendant was  then  ruled  to  answer  an 
amended  complaint  He  then  petitioned 
for  a  removal.  Held  that  the  record 
being  silent  as  to  whether  there  was  a 
general  rule  respecting  the  filing  of 
answers,  and  it  appearing  that  the  Code 
contemplates  the  prompt  making  up  of 
issues,  it  would  be  presumed  that  the 
time  when  appeallant  was  required  to 
answer  the  complaint  had  expired  when 
it  tendered  its  application  for  removal. 
Pennsylvania  Co.  v.  Leeman  (1903)  66 
N.  E.  48,  160  Ind.  16. 

28. Kansas.— A  petition  for  such 

removal  from  a  state  court  of  Kansas, 
filed  75  days  after  the  summons  was 
made  returnable,  is  too  late;  Gen.  St. 
Kan.  1889  requiring  a  declaration  to 
be  answered  within  20  days  from  the 
day  the  summons  is  made  returnable. 
Bumham  v.  First  Nat  Bank  (1892)  53 
Fed,  163,  3  0.  0.  A.  486,  10  U.  S.  App. 
485. 

29. Kentacky.— The  time  for  re- 
moving a  proceeding  for  the  taking  of 
land  by  eminent  domain,  begun  in  a 
Kentucky  county  court,  under  the  au- 
thority of  Ky.  St  II  835-839,  is  not 
postponed  until  after  the  case  has  been 
taken  by  appeal  to  a  state  circuit 
court,  where  it  can  be  tried  de  novo, 
inasmuch  as  under  the  state  statute 
the  condemning  party  is  entitled,  even 
after  such  appeal,  to  pay  into  court  the 
damages  assessed  in  the  county  court 
and,  before  the  case  is  concluded  in  the 
higher  court,  to  take  possession  of  the 
land  and  oust  the  owner.  Madisonville 
Traction  Co.  v.  St.  Bernard  Min.  Co. 
(1905)  25  S.  Ct  251,  196  U.  S.  239, 
49  L.  Ed.  462,  affirming  decree  St.  Ber- 
nard Min.  Co.  V.  Madisonville  Traction 
Co.   (C.  C.  1904)  130  Fed.  794. 

Under  Ky.  St.  §|  1003,  1004,  a  peti- 
tion for  removal  not  offered  until  after 
the  20  days  fixed  thereby  for  answer- 
ing was  too  late.  Lilienthal  v.  Carpen- 
ter, Baggott  &  Co.  (1912)  146  S.  W. 
2,  148  Ky.  50. 

Under  Practice  Act  (Civ.  Code  Prac. 
Ky.  I  367a,  subsec.  3),  allowing  defend- 
ant ten  days  after  his  appearance  in 
which  to  answer  or  plead,  defendant, 
filing  his  petition  therefor  within  three 
days  after  his  appearance  and  answer, 
is  entitied  to  a  removal  to  the  federal 
courts.  Fearon  Lumber  &  Veneer  Co. 
V.  Lawson  (1915)  178  S.  W.  1121,  166 
Ky.  123. 

30. Massachusetts.— The  rule  of 

the  superior  court  of  Massachusetts  re- 
quiring demurrers,  answers,  and  pleas 
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in  abatement,  and  motionB  to  dismiss 
to  be  filed  within  the  time  allowed  by 
law  for  entering  an  appearance  is  a 
general  rule  of  practice,  so  as  to  re- 
quire that  a  petition  for  removal  to  a 
federal  court  shall  be  filed  within  the 
same  period;  nor  is  it  material  that 
the  rule  permits  the  court  to  enlarge 
the  time  on  special  cause  shown. 
Frink  ▼.  Blackinton  (C.  C.  1897)  80 
Fed.  306. 

Where  a  case  is  properly  removed 
from  the  superior  court  to  the  supreme 
judicial  court  under  the  Massachusetts 
statute,  to  be  proceeded  with  *'as  if 
originally  brought  in  that  court,"  it  is 
in  "the  state  court  in  which  such  suit 
is  brought."  American  Finance  Co.  v. 
Bostwick  (1800)  151  Mass.  19,  23  N. 
E.  656. 

31.  :  Missouri.— Under     the     first 

provisions  of  section  597  of  the  Mis- 
souri practice  act,  as  amended  by  Laws 
1901,  pp.  85,.  86,  which  applies  to  coun- 
ties having  over  40,000  population,  and 
declares  that  every  defendant  who 
shall  be  summoned  or  notified  accord- 
ing to  law  shall  demur  to  or  answer 
the  petition  on  or  before  the  third  day 
of  tiie  term  at  which  he  is  bound  to 
appear,  unless  longer  time  be  granted 
by  the  court,  a  defendant  sued  in  such 
a  county  may  file  a  petition  for  remov- 
al at  any  time  not  later  than  the  third 
day  of  the  term.  Kelly  v.  Chicago  & 
A.  Ry.  Co.  (C.  C.  1903)  122  Fed.  286. 

Where  a  petition  to  remove  a  pro- 
ceeding for  the  establishment  of  a 
drainage  district  to  the  federal .  court 
was  not  filed  until  after  commissioners 
had  filed  their  report,  assessing  damag- 
es and  benefits  against  the  various 
tracts  of  land  within  the  district,  it 
was  too  late  under  Rev.  St.  Mo.  1909, 
§  1799,  requiring  defendant  to  plead  on 
or  before  the  third  day  of  the  term  of 
the  court  to  which  the  proceeding  was 
brought.  Chicago,  B.  &  Q.  R.  Co.  v. 
Little  Tarkio  Drainage  Dist.  No.  1 
(Mo.  1911)  139  S.  W.  572. 

32.  New    Hampshire.— The    rule 

of  the  New  Hampshire  supreme  court, 
requiring  special  pleas  in  proceedings  at 
law  to  be  filed  within  90  days  from  the 
commencement  of  the  term  at  which 
the  action  is  entered,  is  applicable  to 
railroad  condemnation  proceedings.  Mt. 
Washington  R.  Co.  v.  Coe  (C.  C.  1892) 
50  Fed.  637. 

33. New  York.— Code  Civ.  Proc 

N.  Y.  §  487,  declares  that  the  only  plead- 
ing on  the  part  of  the  defendant  is  ei- 
ther a  demurrer  (to  the  complaint  or 
reply)  or  an  answer.  Held,  that  where 
defendant  filed  a  removal  petition  in  a 
state  court  before  expiration  of  the 
time  within  which  it  was  entitled  to 
file  either  a  demurrer  or  answer  it  was 
in  time,  though  the  time  prescribed  by 
N.  Y.  Sup.  Ct.  Gen.  Prac.  Rule  22, 
within  which  he  could  have  attacked 
plaintiffs  pleading  by  motion,  etc.,  had 
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expired.  Oroton  Bridge  &  Manufac- 
turing Co.  V.  American  Bridge  Co.  (C. 
C.  1905)  137  Fed.  284. 

Judgment  having  been  entered  against 
defendant  by  default  on  December  12, 

1906,  more  than  20 'days  after  service, 
defendant  on  April  2,  1907,  applied  for 
an  order  opening  his  default,  and  va- 
cating the  judgment,  tendering  a  pro- 
posed answer,  which  motion  was 
brought  on  for  hearing  on  April  13th, 
and  the  court  ordered  that  the  motion 
be  granted,  and  that  the  answer  ten- 
dered stand  as  defendant's  answer  in 
the  action  as  served  on  the  date  of  the 
service  of  the  motion  papers,  on  condi- 
tion that  defendant  pay  certain  costs 
and  disbursements  within  15  days  from 
the  date  of  the  order.  Held,  that  the 
time  to  answer  under  such  order  with- 
in the  removal  act  expired  on  April  2, 

1907,  and  that  defendant  after  having 
complied  with  the  conditions  of  the  or- 
der was  not  then  entitled  to  remove 
the  cause.  Quilhot  v.  Hamer  (C.  C 
1907)  158  Fed.  188. 

34.  North  Dakota^Under  Code 

Civ.  Proc.  N.  D.  §  3000,  providing  that 
in  railroad  comdemnation  proceedings 
either  party  may  demand  a  jury  trial 
within  30  days  from  the  filing  of  the 
commissioner's  report,  but  requiring  no 
further  pleadings  for  such  trial,  the 
demand  for  a  trial  by  jury  is  equiva- 
lent to  the  filing  of  an  answer  in  ordi- 
nary suits.  Minneapolis,  St  P.  &  S. 
S.  M.  R.  Co.  v.  Nestor  (C.  C.  1892) 
50  Fed.  1. 

35. Pennsylvania.- A  petition  for 

removal  must  be  filed  by  the  time  an 
afildavit  of  defense  is  required  by  the 
Pennsylvania  practice,  which,  under  the 
rules  of  the  court,  is  an  answer  to 
plaintifiTs  claim  and  frames  the  issues 
to  be  tried.  A.  Overholt  &  Co.  v.  Ger- 
man-American Ins.  Co.  (C.  C.  1907) 
155  Fed.  488;  Muir  v.  Preferred  Ace 
Ins.  Co.  (1902)  53  A-  158,  208  Pa. 
338. 

A  petition  for  the  removal  of  a  cause 
from  a  court  of  common  pleas  of  Phil- 
adelphia county,  Pa.,  in  which,  by  rule 
of  court,  the  defendant  is  given  four 
days  from  service  of  statement  on  him 
to  file  any  dilatory  plea,  and  by  the 
procedure  act  fifteen  days  within  which 
to  file  affidavit  of  defense,  must  be  filed 
within  the  four  days,  which  ib  the  time 
when  he  is  required  to  "answer  or 
plead,"  within  the  meaning  of  the  re- 
moval statute.  First  Nat  Bank  v.  A. 
E.  Appleyard  &  Co.  (C.  C.  1905)  138 
Fed.  939. 

36. Soutii  Carollna^Under  Code 

S.  C.  I  156,  requiring  notice  to  a  non- 
resident defendant  to  be  published  "at 
least  once  a  week  for  six  weeks,"  the 
service  is  not  completed,  for  the  pur- 
pose of  determining  the  time  when  the 
defendant  is  required  to  answer,  until 
the  expiration  of  six  weeks  from  the 
date  of  first  publication,  although  the 
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last  publication  is  prior  to  that  time. 
Tenney  v.  American  Pipe  Mfg.  Co.  (C. 
C.  1899)  96  Fed/  919. 

37.  Tennessee.— If  an   order   of 

publication  be  issued  under  the  attach- 
ment laws  of  Tennessee,  instead  of  un- 
der the  sections  of  the  Code  regulating 
chancery  proceedings,  it  can  have  no 
effect  to  foreclose  the  time  of  removal, 
if  the  suit  be  of  an  equitable  nature, 
and  the  attachment  has  issued  on  the 
fiat  of  the  chancellor.  Gavin  v.  Vance 
(C.  C.  1887)  33  Fed.  84. 

By  the  rules  of  court  in  Tennessee 
judgment  pro  confesso  might  be  enter- 
ed if  defendant  did  not  plead,  answer, 
or  demur  by  the  June  rules.  Prior 
thereto,  defendant's  counsel  filed  a  mo- 
tion to  take  the  bill  from  the  files,  and 
at  the  next  term,  in  September,  filed 
a  demurrer.  Held,  that  an  application, 
filed  after  the  motion  had  been  disal- 
lowed and  the  demurrer  overruled,  was 
filed  after  the  time  in  which  the  de- 
fendant was  required  to  plead  or  an- 
swer, and  was  too  late.  Tennessee 
Coal,  Lumber  &  Tan-Bark  Co.  v.  Wal- 
ler (C.  C.  1889)  37  Fed.  545. 

Under  Mill.  &  V.  Code  Tenn.  f|  5010, 
5011,  which  require  the  plaintiff  to  file 
his  declaration  within  the  first  three 
days  of  the  term  to  which  the  writ  is 
returnable,  and  the  defendant  to  ap- 
pear and  plead  or  demur  within  the 
first  two  days  thereafter,  the  plea  or 
demurrer  is  due,  in  the  absence  of  a 
rule  of  the  court,  on  or  before  the  fifth 
day  of  the  term,  and  applications  to  re- 
move after  that  day,  in  the  absence  of 
an  order  or  rule  of  court  extending  the 
time,  are  too  late.  Turner  v.  Illinois 
Cent.  R.  Co.  (C.  C.  1893)  55  Fed.  689. 

Under  Code  Tenn.  1858,  §f  4238^240 
(Shannon's  Code,  ||  6076-6078),  a  pe-.' 
tition  for  removal  filed  within  the  time' 
fixed  for  answering  after  the  filing  of 
the  declaration  was  in  time,  though  the 
declaration  was  not  filed  until  after  the 
time  it  was  due.  Lewis  v.  Cincinnati, 
N.  O.  &  T.  P.  Ry.  Co.  (C.  C.  1910) 
192  Fed.  654. 

38. Vermont— A  rule  of  the  chan- 
cery court  provided  that  the  subpoena 
should  require  defendant's  appearance 
on  the  first  day  of  a  stated  term,  and 
that  he  should  answer  within  40  days 
from  the  return  day,  or  the  day  fixed 
for  entering  appearance.  A  subpoena 
required  the  defendant  to  answer  on 
the  first  day  of  the  April  term,  but  the 
suit  was  not  entered  until  the  last  day 
of  court.  The  next  stated  term  began 
on  the  second  Tuesday  in  September. 
Held,  that  a  petition  for  removal  filed 
before  the  September  term  began  was 
in  apt  time.  Sowles  v.  Witters  (C.  C. 
1890)  43  Fed.  700. 

39.  Effect  of  entering  appearance  or 
fllino  pleading.— The  time  to  remove  a 
cause  is  not  shortened  by  defendant's 
pleading  before  the  time  therefor  has 
expired.  Gavin  v.  Vance  (C.  C.  1887) 
33  Fed.  84;  Conner  y.  Skagit  Cumber- 


lan/1  Coal  Co.  (C.  C,  1891)  45  Fed. 
802;  Duncan  v.  Associated  Press  (C. 
C.  1897)  81  Fed.  417;  Fearon  Lumber 
&  Veneer  Co.  v.  Lawson  (1915)  178  S. 
W.  1121,  166  Ky.  123.  But  see  How- 
ard V.  Southern  Ry.  Co.  (1898)  29  S.. 
E.  778,  122  N.  C.  944,  holding  that  the 
statutory  time  for  answering  expires 
when  the  answer  is  actually  filed,  in  so 
far  as  defendant's  right  to  remove  'a 
case  to  the  federal  court  is  concerned. 

A  motion  by  defendant  for  the  disso- 
lution of  an  injunction  is  not  a  plea  or 
answer,  within  the  meaning  of  this 
section.  Garrard  v.  Silver  Peak  Mines 
(C.  C.  1896)  76  Fed.  1. 

The  filing  of  an  answer  in  a  state 
court  before  the  time  required,  for  the 
purpose  of  enabling  the  defendant,  un- 
der the  rules  of  the  court,  to  move  for 
the  dissolution  of  a  preliminary  injunc- 
tion, does  not  affect  his  right  to  file  a 
petition  for  removal  within  the  time  al- 
lowed by  the  state  laws  or  rules  of 
court  for  answering.  Champlain  Const 
Co.  V.  O'Brien  (C.  C.  1900)  104  Fed. 
930. 

The  fact  that  a  nonresident  defend- 
ant corporation  appeared  and  resisted 
an  application  for  the  appointment  of  a 
receiver  for  its  property  pendente  lite, 
made  to  the  judge  of  a  state  court  in 
vacation,  as  permitted  by  statute,  does 
not  affect  its  right  to  remove  the  cause 
where  petition  and  bond  therefor  are 
filed  on  or  before  the  time  it  is  requir- 
ed by  the  laws  of  the  state  or  rule  of 
the  state  court  to  answer  or  plead  to 
the  complaint;  nor  is  the  right  of  re- 
moval barred  by  the  taking  of  an  ap- 
peal from  an  order  appointing  such  re- 
ceiver, though  it  would  seem  that  the 
removal  operates  to  vacate  such  ap- 
peal, since  under  the  statute  the  con- 
troversy in  its  entirety  passes  into  the 
jurisdiction  of  the  federal  court  Sid- 
way  V.  Missouri  Land  &  Live  Stock 
Co.  (C.  C,  1902)  116  Fed.  381. 

The  fact  that  one  petitioning  for  re- 
moval files  his  answer  in  the  state 
court  on  the  same  day  with  his  peti- 
tion does  not  constitute  a  waiver  ot  the 
right  to  remove.  Brisenden  v.  Cham- 
berlain (C.  O.  1892)  63  Fed.  307. 

40.  Time  to  plead  in  abatement  or 
other  dilatory  plea.— A  petition  filed  be- 
fore the  time  at  which  defendant  is  re- 
quired by  the  laws  of  the  state  to  plead 
to  the  merits,  but  after  the  time  at 
which  he  is  required  to  plead  to  the 
jurisdiction  or  in  abatement  of  the 
writ,  is  too  late.  Gerling  v.  Baltimore 
A  O.  R.  Co.  (1894)  151  U.  S.  673,  14 
Sup.  Ct  533,  38  L.  Kd.  311  (dismissing 
writ  of  error  Martin  v.  Baltimore  &  O. 
R.  Co.  [C.  C.  18891  41  Fed.  125) ;  First 
Littleton  Bridge  Corp.  v.  Connecticut 
River  Lumber  Co.  (C.  C.  1895)  71  Fed. 
225;  Heller  V.  Ilwaco  Mill  &  Lumber  Co. 
(C.  C.  1910)  178  Fed.  Ill;  Pennsyl- 
vania Co.  V.  Leeman  (1903)  66  N.  E. 
48,  160  Ind.  16;  Olds  v.  City  Trust, 
Safe  Deposit  &  Surety  Co.  (1901)  180 
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Mass.  1,  61  N.  B.  223.  CONTRA, 
Mahoney  y.  New  South  Building  & 
Loan  Ass^n  (C.  C.  1895)  70  Fed.  513; 
Wilson  V.  Winchester  &  P.  R.  Co.  (C. 
C.  1897)  82  Fed.  15,  affirmed  Id. 
<1900)  99  Fed.  642,  41  C.  C.  A.  215; 
Groton  Bridge  &  Manufacturing  Co.  v. 
American  Bridge  Co.  (C.  C.  1905)  137 
Fed.  284. 

41.  Time  to  demur.— The  time  allow- 
ed for  filing  a  demurrer  marks  the  lim- 
it of  the  time  within  which  the  defend- 
ant is  required  to  "answer  or  plead" 
to  the  declaration  or  complaint  under 
the  terms  of  the  removal  act,  and  a 
defendant  cannot  remove  a  cause  after 
his  demurrer  has*  been  overruled  and 
a  rule  entered  against  him  to  plead 
over.  Maher  v.  Tower  Hotel  Co.  (O. 
C.  1899)  94  Fed.  225. 

42.  Time  to  amend  answer  or  plea^— 

A  defendant  must  file  his  petition  with- 
in the  time  in  which,  by  the  laws  of 
the  state  or  the  rules  of  the  state 
court,  be  is  required  to  file  his  original 
answer  or  plea,  and  not  within  the  time 
when  he  is  required  or  may  elect  to 
file  an  amended  answer.  Woolf  y. 
Chisolm  (C.  O.  1887)  30  Fed.  881; 
Doyle  V.  Beaupre  (C.  O.  1889)  39  Fed. 
289. 

43.  Extension  of  time  to  answer  or 
pleadd— When  the  time  within  which 
defendant  is  required  by  the  state 
firtatute  to  answer  or  plead  is  extend- 
ed by  order  of  court,  a  removal  may 
be  had  within  the  extended  period. 
Rycroft  v.  Green  (0.  C.  1892)  49  Fed. 
177;  Wilcox  &  Gibbs  Guano  Co.  v. 
Phoenix  Ins.  Co.  of  Brooklyn  (C.  C. 
1894)  60  Fed.  929;  Lord  v.  Lehigh 
Val.  'R.  Co.  (C.  C.  1900)  104  Fed.  929; 
Dancel  v.  Goodyear  Shoe  Machinery 
Co.  of  Portland.  Me.  (C.  C.  1900)  106 
Fed.  551;  Higson  v.  North  River  Ins. 
Co.  (C.  C.  1911)  184  Fed.  165;  Hyder 
v.  Southern  Ry.  Co.  (1914)  83  S.  B. 
689,  167  N.  C.  584.  CONTRA,  Aus- 
tin V.  Gagan  (C.  C.  1889)  39  Fed.  626, 

5  L.  R.  A.  476;  Velie  v.  Manufactur- 
ers' Ace.  Indemnity  Co.  (C.  C.  1889) 
40  Fed.  545;    Spangler  v.  Atchison,  T. 

6  S.  F.  R.  Co.  (C.  C.  1890)  42  Fed. 
305;  Brigham  v.  C.  C.  Thompson  Lum- 
ber Co.  (C.  C.  1893)  55  Fed.  881,  883; 
Ruby  Canyon  Gold  Min.  Co.  v.  Hunter 
(C.  C.  1894)  60  Fed.  305;  First  Na- 
tional Bank  v.  A.  E.  Appleyard  &  Co. 
(C.  C.  1905)  138  Fed.  939,  940;  Wayt 
V.  Standard  Nitrogen  Co.  (C.  C.  1911) 
189  Fed.  231;  Midland  Valley  R.  Co. 
V.  Hoffman  Coal  Co.  (Ark.  1909)  120 
S.  W.  380;  Markey  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.  (Iowa,  1915)  153  N. 
W.  1053. 

A  petition  and  bond  for  removal 
served  and  filed  before  the  defendant*^ 
time  to  answer  as  extended  by  stipu- 
lation had  expired  was  in  time.  Si- 
nionson  v.  Jordon  (C.  C.  1887)  30  Fed. 
721;  Allmark  v.  Platte  S.  S.  Co.  (C. 
C.  1896)  76  Fed.  614;  Chiatovich  v. 
Hanchett   (O.  0.  1897)   78  Fed.  193; 
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Tracy  v.  Morel  (C.  C.  1898)  88  Fed. 
801;  Mayer  v.  Ft  Worth  &  D.  C.  R, 
Co.  (C.  C.  1899)  93  Fed.  601;  Groton 
Bridge  &  Manufacturing  Co.  v.  Ameri- 
can Bridge  Co.  (C.  C.  1905)  i37  Fed. 
284;  Sanderlin  v.  People's  Bank  of 
Buffalo  (C.  C.  1905)  140  Fed.  191; 
Tevis  V.  Palatine  Ins.  Co.,  Limited,  of 
London,  Eng.  (C.  C.  1906)  149  Fed. 
560;  Hansford  v.  Stone -Ordean- Wells 
Co.  (D.  C.  1912)  201  Fed.  185.  CON- 
TRA, Dixon  V.  Western  Union  Tel. 
Co.  (C,  C.  1889)  38  Fed.  377;  Austin 
V.  Gagan  (C.  C.  1889)  39  Fed.  626,  5 
L.  R.  A.  476;  Martin  v.  Carter  (C.  C. 
1891)  48  Fed-  596;  Brigham  v.  C.  C. 
Thompson  Lumber  Co.  (C.  C.  1893)  55 
Fed.  881,  883;  Ruby  Canyon  Gold  Min. 
Co.  V.  Hunter  (C.  O.  1894)  60  Fed. 
305;  Daugherty  v.  Western  Union 
Telegraph  Co.  (C.  O.  1894)  61  Fed. 
138,  139;  Schipper  v.  Consumer  Cord- 
age Co.  (C.  C.  1895)  72  Fed.  803  (dis- 
tinguishing Rycroft  v.  Green  [C.  C. 
1892]  49  Fed.  177);  Fox  v.  Southern 
Ry.  Co.  (C.  C.  1897)  80  Fed.  &45; 
First  National  Bank  v.  A.  E.  Apple- 
yard  &  Co.  (C.  C.  1905)  138  Fed.  939, 
940;  Williams  v.  Wilson  Fruit  Co.  (D. 
0.  1915)  222  Fed.  467;  Markey  t.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.  (Iowa,  1915) 
153  N.  W.  1053. 

The  removal  act  of  1888,  relating  to 
the  removal  of  causes  from  a  state  to 
a  federal  court,  and  providing  that  de- 
fendant must  file  his  petition  for  re- 
moval before  the  time  required  to  plead 
by  the  state  law,  is  mandatory;  and  the 
time  in  which  to  plead  cannot  be  ex- 
tended by  stipulation  of  the  parties,  so 
as  to  evade  the  statute.  Howard  ▼. 
Southern  Ry.  Co.  (1898)  29  S.  E.  778. 
122  N.  C.  944;  Mccke  v.  VaUeytown 
Mineral  Co.  (1898)  29  S.  E.  781,  3122 
N.  C.  790, 

Under  Code  Civ.  Proc.  S.  C.  ff  164, 
195,  405h  and  by  rule  14  of  the  state 
circuit  court,  a  defendant  must  demur 
or  answer  a  complaint  within  20  days 
after  the  service  thereof,  unless  such 
time  has  been  extended  by  an  order  of 
court  or  judge,  or  by  an  agreement  of 
plaintiff,  reduced  to  the  form  of  an  or- 
der by  consent  entered,  or  by  a  writ- 
ing signed  by  plaintiff  or  his  attorney; 
and  a  petition  and  bond  for  removal  to 
a  federal  court  are  in  time  if  filed 
within  the  time  thus  extended.  People's 
Bank  v.  iEtna  Ins.  Co,  (C.  C.  1892)  53 
Fed.  161,  judgment  reversed  ^tna  Ins. 
Co.  V.  People's  Bank  of  Greenville 
(1894)  62  Fed.  222,  10  0.  C.  A.  342,  8 
U.  S.  App.  554. 

A  written  stipulation  by  the  parties  to 
a  suit  in  the  Supreme  Court  of  New 
York,  signed  the!  day  after  it  was 
brought,  providing  that  no  steps  should 
be  taken  in  the  cause  by  either  party 
before  a  stated  time  pending  a  provi- 
sional agreement  for  settlement,  that  no 
advantage  should  be  taken  of  the  time 
that  might  elapse  by  reason  of  the 
agreement,  and  in  case  it  should  not 
become  effective  defendant  should  have 
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twenty  days  thereafter  in  which  to 
make  proper  defense,  estopped  plaintiffs 
from  objecting  that  a  petition  for  re- 
moYal  filed  within  such  20  days  was  not 
in  time,  stipulations  being  recognized 
by  Gen.  Prac.  Rule  24  of  the  state 
court  as  a  proper  and  effective  method 
of  extending  the  time  to  plead.  Rus* 
sel  ▼.  Harriman  Land  Co.  (C.  C.  1906) 
145  Fed.  745. 

Under  Code  Civ.  Proc.  N.  C.  (Re- 
visal  1905)  §§  473,  512,  requiring  a 
defendant  to  plead  on  or  before  the  last 
day  of  the  term  to  which  the  summons 
is  returned,  "unless  the  time  there- 
for be  extended  by  the  judge,"  an 
order  made  by  the  court  on  the  last  day 
of  the  term,  extending  the  time  for  a 
defendant  to  answer,  operates  to  ex- 
tend the  time  within  which  he  may  file 
a  petition  for  removal.  Avent  v.  Deep 
River  Lumber  Co.  (C.  C.  1909)  174 
Fed.  298. 

Where  defendant  in  an  injunction 
suit,  after  an  order  extending  the  time 
to  make  return  and  providing  he  should 
have  the  same  rights  as  if  the  extend- 
ed date  was  the  return  day,  on  that  day 
proceeded  for  removal,  the  action  was 
taken  in  time.  State  Improvement-De- 
velopment Co.  V.  Leininger  (D.  C.  1914) 
226  Fed.  884. 

Where  a  defendant,  after  the  time  to 
answer  has  expired,  procures  an  ex 
parte  order  extending  his  time,  con- 
trary to  the  practice  in  the  state  court, 
and  then  files  an  application  for  remov- 
al, the  application  is  too  late.  Hurd  v. 
Gere  (C.  C.  1889)  38  Fed.  587.  So  is 
one  filed  within  the  time  allowed  for 
answering  by  order  of  court,  where 
such  order  is  based  on  a  stipulation  en- 
tered into  after  expiration  of  the  stat- 
utory period.  Rock  Island  Nat.  Bank 
V.  J.  S.  Keator  Lumber  Co.  (C.  C.  1892) 
52  Fed.  897. 

A  state  court  cannot,  without  plain- 
tiff's consent,  by  an  order  extending  de- 
fendant's time  to  answer  or  plead,  en- 
large the  time  for  removing  a  cause  to 
the  federal  court.  Williams  v.  Wilson 
Fruit  Co.  (D.  C.  1915)  222  Fed.  467. 

The  rule  of  court  referred  to  is  not  a 
special  order  granted  on  application  or 
stipulation  of  the  parties,  but  a  general 
rule  fixing  the  date  at  which  all  defend- 
ants are  required  to  appear  in  order 
to  avoid  being  in  default.  Spangler  v. 
Atchison,  T.  &  S.  F.  R.  Co.  (C.  C. 
1890)  42  Fed.  305;  Wilson  v.  Big  Joe 
Block  Coal  Co.  (1907)  113  N.  W.  348, 
135  Iowa,  531,  14  Ann.  Cas.  266;  Mecke 
V.  Valley  town  Mineral  Co.  (1898)  29  S. 
B.  781,  122  N.  C.  790. 

An  order  extending  the  time  to  plead, 
on  condition  that  the  action  might  be 
placed  cm  calendar  and  tried,  though  no 
answer  was  filed,  does  not  extend  time 
for  removing  the  cause,  under  Judicial 
Code,  §  29.  Williams  v.  Wilson  Fruit 
Co.  (D.  C.  1915)  222  Fed.  467. 

Where  a  defendant  takes  no  excep- 
tions to  an  order  extending  the  time 
within  which  to  file  the  complaint  and 


answer,  it  becomes  a  consent  order,  and 
a  voluntary  submission  by  defendant 
to  the  jurisdiction  of  the  court,  and  a 
waiver  of  a  right  to  remove  the  cause 
to  the  United  States  court  Ford  v. 
Pigeon  River  Lumber  Co.  (1911)  71  S. 
B.  439, 155  N.  C.  352. 

A  stipulation  for  an  extension  of 
time  to  answer,  approved  by  the  trial 
judge,  is  a  general  appearance  and 
waives  the  party's  right  to  remove  the 
cause,  though  providing  that  the  stipu- 
lation be  made  an  order  of  court.  Pru- 
itt  v.  Charlotte  Power  Co.  (1914)  81 
S.  E.  624,  165  N.  C.  416. 

An  oral  agreement  between  the  par- 
ties to  the  effect  that  the  suit,  which 
was  only  brought  as  a  stalking-horse 
to  beguile  third  persons,  was  not  to  be 
pushed  and  that  no  answer  would  be 
required,  was  not  such  an  extension  as 
was  provided  for  by  either  the  law  of 
the  state  or  the  rules  of  the  state  court, 
and  a  petition  for  removal  filed  after 
the  20  days  were  up  ,came  too  late. 
Dwyer  v.  Peshall  (C.  C.  1887)  32  Fed. 
497. 

Where  a  default  was  set  aside,  and 
defendant's  time  to  plead  or  otherwise 
move  extended  for  20  days,  an  applica- 
tion to  remove  the  cause  to  the  federal 
court,  filed  within  such  extended  period, 
was  in  time.  Gail  v.  Atlantic  Coast 
line  R.  Co.  (1913)  143  N.  Y.  S.  707, 
82  Misc.  Rep.  296. 

Where  plaintiff  did  not  file  his  com- 
plaint within  time,  and  thus  defendant 
could  not  answer  within  time,  plaintiff 
cannot  defeat  defendant's  petition  for 
removal  of  the  cause  to  the  federal 
court  on  the  ground  that  the  petition 
was  not  filed  within  the  time  for  an- 
swering. Hyder  v.  Southern  Ry.  Co. 
(1914)  83  S.  E.  689,  167  N.  C.  584. 

Plaintiff's  motion  for  publication  of 
summons  as  for  service  on  nonresident, 
after  defendants  appeared  b^  moving  to 
dissolve  attachment,  was  an  election 
not  to  stand  on  the  appearance,  extend- 
ing defendants'  time  to  answer  under 
Code  av.  Proc.  S.  C.  1912,  §  180,  and 
hence  for  filing  petition  for  removal. 
Stephens  v.  Ringling  (S.  C.  1915)  86  S. 
E.  683. 

Defendant  having  been  served  with 
a  summons  requiring  an  answer  in  the 
November  1909,  term  of  the  state  court, 
and  no  such  term  having  been  held,  the 
court  at  the  December  term  made  a 
general  order  extending  the  time  to  an- 
swer in  all  cases  not  otherwise  provid- 
ed "until  the  next  term  as  of  this 
term."  At  the  succeeding  January, 
1910,  term  a  similar  order  was  entered, 
and  on  February  23,  1910,  the  court- 
house with  the  records,  including  the 
summons  and  complaint,  was  destroyed 
by  fire.  At  the  succeeding  March  term 
the  court  entered  an  order  reciting  the 
fact,  and  directing  that  all  parties 
should  have  until  the  next  term  of  court 
to  supply  papers,  and  that  in  all  cases 
in  which  complaints  ond  answers  were 
filed  it  would  only  be  necessary  to  file 
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new  complaints  and  answers  without 
restoring  the  summons.  In  cases  where 
no  answers  had  been  filed,  the  summons 
and  complaint  should  be  restored. 
Held,  that  such  order  did  not  extend  de- 
fendant's time  to  answer,  which  had 
expired  at  the  beginning  of  the  March 
term,  and  hence  the  filing  of  a  petition 
and  bond  to  remove  in  the  state  court 
on  April  23,  1910,  was  too  late.  Hig- 
son  V.  North  River  Ins.  Co.  (C.  C. 
1911)  184  Fed.  165. 

44.  Effect  of  plalntlfF's  failure  to  tako 
defau|t.*-The  failure  of  plaintiff  to  take 
judgment  by  default  does  not  extend 
the  time  for  removal.  Kansas  City  Ft. 
S.  &  M.  R.  Co.  V.  Daughtry  (1891)  138 
U.  S.  298,  11  Sup.  Ct.  306,  34  L.  Ed. 
963  (affirming  [1890]  88  Tenn.  [4 
Pickle]  721,  13  S.  W.  698;  Tennessee 
Coal,  Lumber  &  Tanbark  Co.  v.  Waller 
(C.  C.  1889)  37  Fed.  545;  Kaitel  v. 
WyHe  (C.  C.  1889)  38  Fed.  865;  South 
Park  Com'rs  v.  Ayer  (1908)  86  N.  E. 
704,  237  lU.  211;  Higson  v.  North  Riv- 
er Ins.  Co.  (1910)  68  S.  E.  920,  153  N. 
C.  35. 

Though  the  state  law  permits  the 
entry  of  defenses  where  default  has 
not  been  entered.  Lockhart  v.  Mem- 
phis &  L.  R.  R.  Co.  (C.  C.  1SS9)  38 
Fed.  274;  Wayt  v.  Standard  Nitrogen 
Co.  (C.  C.  1911)  189  Fed.  231;  Adams 
V.  Puget  Sound  Traction,  light  &  Pow- 
er Co.  (D.  C.  1913)  207  Fed.  205. 

The  fact  that  no  advantage  could  be 
taken  of  the  default  of  answer  in  the 
state  court,  because  the  suit  was  a  joint 
one  against  the  defendant  and  another, 
who  had  not  been  served,  is  immaterial. 
Davis  V.  TUlotson  (C.  C.  1891)  48  Fed. 
606. 

Where  an  application  for  removal  for 
diversity  of  citizenship  is  not  made  at 
the  term  at  which  the  answer  in  the 
case  should  be  filed,  the  right  of  remov- 
al is  forfeited,  though  it  is  afterwards 
made  at  the  time  of  filing  the  answer 
which  is  treated  as  if  filed  in  proper 
time.  Williams  v.  Southern  Rell  Tele- 
phone &  Telegraph  Co.  (1895)  116  N. 
C.  558,  21  S.  E.  298. 

The  fact  that  the  original  summons 
and  complaint  were  destroyed  by  fire 
subsequent  to  the  time  for  answering 
does  not  affect  the  rights  of  defendant. 
Higson  V.  North  River  Ins.  Co.  (1910) 
68  S.  E.  920,  153  N.  C.  35. 

45.  Effect  of  plea  in  abatement  or 
other  dilatory  proceedlngw— The  time 
indthin  which  a  petition  for  the  remov- 
al of  a  cause  from  a  state  to  a  federal 
court  may  be  filed  is  not  extended  by 
the  filing  of  a  plea  to  the  jurisdiction 
of  the  state  court  Wedekind  v.  South- 
ern Pac.  Co.  (C.  C.  1888)  36  Fed.  279, 
13  Sawy.  475;  Tennessee  Coal,  Lumber 
&  Tanbark  Co.  v.  WaUer  (C.  O.  1889) 
37  Fed.  545;  Olds  v.  City  Trust,  Safe 
Deposit  &  Surety  Co.  (C.  C.  1902)  114 
Fed.  975;  Olds  v.  City  Trust,  Safe  De- 
posit &  Surety  Co.  (1901)  180  Mass. 
1,  61  N.  E.  223.     CONTRA,  Lockhart 

(968) 


V.  Memphis  &  L.  R.  R.  Co.  (C.  C.  1889) 
38  Fed.  274;  Craven  v.  Turner  (1890) 
82  Me.  383,  19  Atl.  804. 

Where,  on  the  third  day  of  the  term, 
defendant  is  ruled  to  answer,  and  files 
a  plea  in  abatement  on  the  next  day, 
which  is  overruled  on  demurrer  on  the 
sixth  day,  a  petition  for  removal,  not 
filed  until  the  seventh  day,  is  too  late, 
even  if  the  plea  in  abatement  suspend- 
ed the  rule  to  answer,  as  such  rule 
became  operative  on  the  overriding  of 
the  plea.  Browning  v.  Reed  <C.  G. 
1889)  39  Fed.  625. 

Where  defendants,  their  motion  to 
quash  the  service  of  the  summons  hav- 
ing been  overruled,  are  required  to 
plea  to  the  merits  instanter,  but  omit 
to  do  so,  a  petition  for  removal,  filed 
nearly  a  month  afterwards,  is  too  late. 
Kaitel  v.  WyUe  (C.  C.  1889)  38  Fed. 
865. 

46.  Eff«ct  of  demurrer^-The  filing  of 

a  demurrer,  instead  of  an  answer,  does 
not  enlarge  the  time  for  filing  the  pe- 
tition. Tennessee  Coal.  Lumber  &  Tan- 
bark Co.  V.  Waller  (C.  C.  1889)  37 
Fed.  545;  McDonald  v.  Hope  Min.  Co. 
(C.  C.  1891)  48  Fed.  593;  Case  v.  Ol- 
ney  (C.  C.  1900)  106  Fed.  433. 

A  defendant  cannot  remove  a  cause 
after  the  hearing  and  determination  of 
a  demurrer  by  the  state  court.  Wink- 
ler V.  Chicago  &  E.  I.  R.  Co.  (C.  C. 
1901)  108  Fed.  305;  Lantz  v.  Fretts 
(C.  O.  1909)  173  Fed.  1007. 

Defendant  waived  his  right  to  remov- 
al of  suit  to  the  federal  court,  where, 
though  not  served  with  process,  he 
files  a  demurrer,  and  stipulates  as  to 
hearing  of  the  same.  Case  v.  Olney 
(C.  C.  1900)  106  Fed.  433. 

A  petition  filed  after  the  overruling 
of  the  demurrer  to  the  bill  on  appeal  to 
the  supreme  court  of  the  state,  is  too 
late.  Lookout  Mountain  R.  Co.  v. 
Houston  &  Co.  (C.  O.  1887)  32  Fed. 
711. 

Defendants  demurred  to  plaintifTs' 
complaints  in  the  state  court.  The  de- 
murrers were  heard  and  sustained  in 
the  state  court,  and  plaintiffs  were 
given  leave  and  time  to  file  amended 
complaints,  which  they  filed.  To  plain- 
tiffs* amended  complaints  defendants 
demurred,  and  at  the  same  time  filed 
their  petitions  and  bonds  for  removal 
of  the  cases'  to  this  court.  Held,  that 
the  petitions  and  bonds  were  not  filed 
within  the  statutory  time,  and  that  the 
cases  must  be  remanded.  Delbanco  v. 
Singletary  (O.  C.  1889)  40  Fed.  177. 

Although  the  statutes  of  Indiana  do 
not  prescribe  the  time  for  filing  plead- 
ings, and  there  are  no  rules  of  coort 
fixing  such  time,  the  same  being  fixed 
in  each  case  by  order,  yet,  under  1 
Burns'  Rev.  St.  Ind.  1894,  §  403,  re- 
quiring the  courts  to  direct  the  making 
up  of  issues  without  unreasonable  de- 
lay, and  Id.  {  348,  which  provides  that 
*'the  judgment  on  overruling  the  de- 
murrer shall  be  that  tlie  party  shall 


Ch.3) 


THB  JCDICIAI.  CODB 


§1011 


plead  over/'  where  a  demurrer  to  the 
complaint  was  overruled  on  the  third 
day  of  the  second  term  after  that  to 
which  the  summons  was  returnable  a 
petition  for  removal  filed  on  the  fourth 
day  of  the  succeeding  term  is  presump- 
tively too  late,  and  the  federal  court 
will  not  take  jurisdiction  unless  it  af- 
firmatively appears  from  the  record 
that  the  state  court  extended  the  time 
to  answer  to  that  date.  Winkler  v. 
Chicago  &  E.  I.  R.  Co.  (C.  C.  1901) 
108  Fed.  305. 

47.  EflFect  of  am^ndnent  of  deelara- 
tion  or  ooiiplaint^-Where  the  time  for 
filing  a  petition  for  the  removal  of  a 
cause  has  expired,  the  cause  is  not  ren- 
dered removable  by  the  filing  of  an 
amended  declaration,  which  does  not 
state  a  new  cause  of  action.  Gregory 
y.  Boston  Safe  Deposit  &  Trust  Co. 
(C.  C.  1898)  88  Fed.  3;  Painter  v. 
New  River  Mineral  Co.  (C.  C.  1899) 
98  Fed.  544;  Independent  Cotton  Oil 
Co.  V.  Beacham  (Okl.  1911)  120  Pac. 
909;  Houston  &  T.  C.  Ry.  Co.  v.  State 
(Tex.  Civ.  App.  1902)  39  S.  W.  390 
(affirmed  State  v.  Houston  &  T.  C.  Ry. 
Co.  [1902]  68  S.  W.  777.  95  Tex.  507); 
Beyer  v.  Soper  Lumber  Co.  (1890)  76 
Wis.  145,  44  N.  W.  750,  833.  But, 
where  the  amended  pleading  makes  a 
substantially  different  suit  from  that 
stated  in  the  original,  the  time  for  re- 
moving the  cause  is  to  be  calculated 
with  reference  to  the  amended  petition. 
Evans  v.  DiUingham  (C.  C.  1890)  43 
Fed.  177;  Mattoon  v.  Reynolds  (C.  C. 
1894)  62  Fed.  417;  Mecke  v.  VaUey 
Town  Mineral  Co.  (C.  C.  1898)  89 
Fed.  209. 

A  motion  to  remove  a  cause  made  at 
the  close  of  the  evidence  and  after 
plaintiff  was  allowed  to  file  an  amend- 
ed petition  asking  judgment  for  the 
amount  of  damages  alleged  in  the  peti- 
tion, which  the  petition  apparently 
through  clerical  error  omitted  to  ask^ 
was  properly  overruled,  as  the  amend- 
ment did  not  change  the  cause  of  ac- 
tion nor  affect  defendant's  appearance. 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Evans'  Adm'r  (1908)  110  S.  W.  844, 
33  Ky.  Law  Rep.  596. 

The  right  to  remove  a  cause  under 
an  amended  complaint  was  waived  by 
defendant  proceeding  to  make  up  the 
issues  and  try  the  case,  taking  bis 
chances  on  a  favorable  outcome  with 
the  jury  before  applying  for  removal. 
Lesh  V.  Bailey  (Ind.  App.  1911)  95 
N.  E.  341. 

Under  Comp.  St  Mont  p.  88,  {  115, 
which  provides  that  in  case  the  com- 
plaint is  amended  as  of  course,  pursu- 
ant to  the  right  given  by  that  section, 
defendant  shall  answer  within  10  days 
after  the  amended  complaint  is  served 
on  him,  where  defendant  waives  serv- 
ice by  demurring  to  the  amended  com- 
plaint the  time  for  him  to  answer,  and 
hence  the  time  to  file  a  petition  for  re- 
moval, is   within   10  days  after   such 


waiver.  Martin  v.  Carter  (C.  C.  1891) 
48  Fed.  596. 

The  fact  that  after  defendants'  fail- 
ure to  answer  plaintiffs  amended  their 
pleading  does  not  relieve  defendants 
from  the  effect  of  their  default  on  their 
right  of  removal.  Kaitel  v.  Wylie  (C. 
C.  1889)  38  Fed.  865. 

43.  Time  for  proooodings  In  oause 
Rot  originally  removaMe.— A  petition 
for  the  removal  of  a  cause  from  a  state 
court  to  a  federal  circuit  court  is  not 
too  late,  although  defendant  may  be 
in  default  in  the  state  court  for  failure 
to  answer  in  time,  if  such  petition  is 
filed  as  soon  as  the  cause  becomes  a 
removable  one.  Powers  v.  Chesapeake 
&  O.  Ry  Co.  (1898)  18  Sup.  Ct  264, 169 
U.  S.  92,  42  L.  Ed.  673;  Remington  v. 
Central  Pac.  R.  Co.  (1906)  25  Sup. 
Ct  577,  198  U.  S.  95,  49  L.  Ed.  959; 
Speckart  v.  German  Nat  Bank   (C.  C. 

1898)  85  Fed.  12;  Barber  v.  Boston  & 
M.  R.  Co.  (C.  C.  1906)  145  Fed.  52; 
Anaconda  Copper  Mining  Co.  v.  Butte- 
Balaklava  Copper  Co.  (D.  C.  1912) 
200  Fed.  808;  Kelly  v.  Virginia  Bridge 
&  Iron  Co.  (D.  C.  1913)  203  Fed.  566; 
Boatmen's  Bank  of  St  Louis  v.  Fritz- 
len  (1907)  89  Pac.  915,  75  Kan. 
479.  Either  by  amendment  to  the  com- 
plaint. Huskins  v.^  CJincinnati,  N.  O. 
&  T.  P.  R.  Co.  (C.  C.  1889)  37  Fed. 
504,  3  L.  R.  A.  545  (writ  of  error  dis- 
missed [1894]  154  U.  S.  506,  14  Sup. 
Ct  1147,  38  L.  Ed.  1076);  Cookerly 
V.  Great  Northern  Ry.  Co.  (C.  C.  1895) 
70  Fed.  277;    Bailey  v.  Mosher  (C.  C. 

1899)  95  Fed.  223;  Myrtle  v.  Nevada, 
C.  &  O.  Ry.  Co.  (C.  C.  1905)  137  Fed. 
193;  Robinson  v.  Parker- Washington 
Co.  (C.  C.  1909)  170  Fed.  850.  Or  by 
dismissal  or  nonsuit  as  to  all  defend- 
ants who  were  residents  of  the  state. 
Powers  V.  Chesapeake  &  O.  R.  Co. 
(1898)  18  Sup.  Ct  264,  266,  169  U. 
S.  92,  42  L.  Ed.  673;  Cookerly  v.  Great 
Northern  R.  Co.  (C.  C.  1895)  70  Fed. 
277. 

But  see  Cincinnati,  N.  O.  ft  T.  P.  Ry. 
Co.  V.  Evans'  Adm'r  (1908)  110  S.  W. 
844,  33  Ky.  Law  Rep.  596,  holding  that 
a  motion  to  remove  an  action  against 
a  railway  company  and  its  emp^oy4 
made  at  the  close  of  plaintifTs  evidence, 
and  after  a  verdict  had  been  directed 
for  the  employ^,  was  properly  denied 
as  being  made  too  late. 

Where  an  action  was  brought  against 
two  defendants  jointly  for  personal  in- 
juries, and  at  the  dose  of  plaintiff's 
evidence  a  verdict  was  directed  for  one 
of  them,  and  the  other  renewed  its 
motion  made  at  the  beginning  of  the 
trial  to  have  the  case  removed  to  the 
United  States  courts,  but  did  not  file 
a  new  application  in  writing  and  bond, 
nor  was  a  non  pros  entered  by  plain- 
tiff as  to  the  other  defendant,  the  ap- 
plication was  too  late.  Diamond  State 
Telephone  Co.  y.  Blake  (Md.  1907)  66 
AtL  631. 

A  defendant  waived  the  right  ot  re- 
moval on  the  ground  of  diverse  citizen - 
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ship  by  not  filing  his  petition  until  the 
second  day  of  the  trial  at  the  close  of 
the  introduction  of  plaintifTs  evidence 
in  chief  upon  plaintiff's  failure  to  then 
serve  a  joint  defendant,  which  the  pe- 
titioning defendant  claimed  showed  a 
joinder  merely  to  prevent  the  transfer 
of  the  case  to  the  federal  court,  as  the 
petition  should  have  been  filed  at  the 
opening  of  trial  Golden  v.  Northern 
Pac  Ry.  Co.  (1909)  104  Pac  549,  39 
Mont.  435. 

Where  the  summons  in  an  action 
against  a  foreign  corporation  was  re- 
turnable to  the  March  term,  but  no 
complaint  was  filed  at  that  time,  and 
an  entry  of  "time  to  file  pleadings" 
was  made,  defendant  was  not  thereby 
entitled  to  an  extension  of  the  time 
limited  by  statute  within  which  to  file 
a  petition  for  removal,  on  the  ground 
that  such  petition  could  not  be  filed 
till  after  the  filing  of  the  complaint,  be- 
cause the  right  to  removal  depended 
on  the  sum  demanded  in  the  complaint, 
as  defendant  could  have  moved  to  dis- 
miss upon  failure  to  file  the  complaint 
within  the  first  three  days  of  the  March 
term,  and  lost  its  right  to  removal  by 
failing  to  so  move.  Lewis  v.  Clyde  S. 
S.  Co.  (1902)  42  S.  E.  969,  131  N.  C. 
652,  rehearing  granted  on  other  grounds 
(1903)  44  S.  E.  666,  132  N.  C.  904w 

Where  defendant  appeared  and  took 
no  exception  to  an  order  granting  com- 
plainant 90  days  to  file  his  complaint, 
and  granting  defendant  90  days  there- 
after to  anffwer,  and  after  the  com- 
plaint was  filed  at  a  term  succeeding 
that  at  which  the  summons  was  re- 
turned, defendant  appeared,  requested 
time  to  answer,  and  was  granted  60 
days,  it  was  not  then  entitled  to  re- 
move the  cause  to  the  federal  courts, 
though  it  could  not  be  known  prior  to 
the  filing  of  the  complaint  that  the 
amount  demanded  would  be  sufficient  to 
confer  jurisdiction  on  the  federal 
courts.  Bryson  v.  Southern  Ry.  Co. 
(1906)  54  S.  E.  434,  141  N.  C.  594. 

But  see  Hyder  v.  Southern  Ry.  Co. 
(3914)  83  S.  E.  689,  167  N.  C.  584, 
holding  that  the  extension  of  time  to 
file  the  complaint,  granted  over  defend- 
ant's objection,  extends  the  time  for 
filing  the  petition  for  removal. 

The  right  to  remove  must  be  assert- 
ed as  soon  as  a  cause,  not  theretofore 
removable,  assumes  a  removable  shape; 
and  where  defendants,  citizens  of  the 
state,  were  dismissed,  leaving  the  ac- 
tion solely  between  corporations  of  dif- 
ferent states,  and  hence  removable,  a 
petition  to  remove,  presented  nine  days 
thereafter,  and  after  judgment,  with  no 
prior  notice  that  it  would  be  filed,  was 
too  late,  ^tna  Indemnity  Co.  v.  City 
of  littie  Rock  (1909)  115  S.  W.  960, 
89  Ark.  95. 

When  a  cause  of  action  which  is  re- 
movable is  first  disclosed  by  an  amend- 
ed complaint  filed  after  the  time  has 
expired  for  pleading  to  the  original 
complaint,  an  application  for  removal 
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should  be  filed  at  once,  or  within  the 
time  allowed  by  statute  or  rule  of  court 
to  ansrwer  the  amended  complaint, 
when  such  time  is  prescribed  by  the 
local  law;  otherwise,  the  right  of  re- 
moval is  waived.  Jones  v.  Mosher 
(1901)  107  Fed.  561,  46  C.  C.  A.  47L 
Where  the  statute  fixes  no  time  within 
which  he  is  required  to  answer  or 
plead  to  the  amended  complaint,  the 
time  prescribed  therefor  by  a  rule  of 
court  will,  by  analogy,  be  taken  fts  the 
time  within  which  he  must  file  his  ap- 
plication for  removal,  unless  it  appears 
that  such  time  is  unreasonably  short. 
Enders  v.  Lake  Erie  &  W.  R.  Co.  (C. 
C.  1900)  101  Fed.  202. 

A  petition  for  removal,  filed  13  days 
after  the  cause  of  removal  arose,  is  in 
time.  Markey  v.  Chicago,  M.  &  St  P. 
Ry.  Co.  (Iowa,  1915)  153  N.  W.  1053. 
So  is  one  granted  19  days  from  the 
dismissal  of  the  resident  defendant, 
though  it  does  not  appear  when  the 
moving  party  learned  of  his  right  to 
remove,  or  when  the  petition  for  re- 
moval was  filed.  Fogarty  v.  Southern 
Pac  Co.  (C.  C.  1903)  121  Fed.  941. 

A  petition  to  remove  a  cause  to  a 
federal  court  is  in  time  when  filed  as 
soon  as  petitioner  learns  of  the  filing, 
without  notice,  of  additional  pleadings 
in  the  state  court,  which  disclose  a  re- 
movable controversy.  Fritilen  y.  Boat- 
men's Bank  (1909)  29  Sup.  Ct  366, 
212  U.  S.  364,  63  L.  Ed.  551,  affirm- 
ing decree  Boatmen's  Bank  of  St  Louis 
V.  Fritalen  (1907)  89  Pac.  915,  75 
Kan.  479,  22  Ll  R.  A.  (N.  S.)  1235; 
Markey  v.  Chicago,  M.  &  St  P.  Ry.  Co. 
(Iowa,  1915)  153  N.  W.  1053. 

The  mere  fact  of  not  filing  the  peti- 
tion until  after  trial  in  a  state  court 
has  begun  does  not  necessarily  estab- 
lish laches.  Markey  v.  Chicago,  M.  & 
St  P.  Ry.  Co.  (Iowa,  1915)  153  N.  W. 
ia53. 

A  nonresident  defendant  who  failed 
to  request  the  court  to  suspend  the 
trial  to  enable  him  to  prepare  a  bond 
and  application  for  removal  of  the  ac- 
tion to  the  federal  court  on  the  dis- 
missal of  the  action  as  to  the  resident 
defendant,  but  who  continued  in  the 
trial,  and  took  hisr  chances  with  the 
jury,  waived  his  right  of  removal  to  the 
federal  court  Morgan's  L.  &  T.  R.  & 
S.  S.  Co.  V.  Street  (Tex.  Civ.  App. 
1909)  122  S.  W.  270. 

49.  Time  for  proceedings  by  party 
brought  In  after  the  Institution  of  the 
sultw— Parties  made  defendants  by 
amendment  are  not  precluded  from  ob- 
taining a  removal  because  the  time  had 
elapsed  within  which  the  original  de- 
fendant could  apply  therefor.  Green  v. 
VaUey  (C.  C.  1900)  101  Fed.  882; 
Youtsey  v.  Hoffman  (C.  C.  1901)  108 
Fed.  693;  Robert  v.  Pineland  Club  (C. 
C.  1905)  139  Fed.  1001. 

But,  if  the  right  of  removal  has  been 
terminated  by  a  failure  to  exercise  it 
within  the   time  limited,  it  cannot  be 
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ay  ailed  of  by  one  who  associates  with 
or  is  substituted  for  the  defendant, 
against  whom  the  statute  has  run. 
Bnrnham  v.  First  Nat.  Bank  (1892)  53 
Fed.  leS,  167,  8  0.  C.  A.  486. 

50.  Time  for  flling  bond.— The  court 
cannot,  by  an  order  made  after  the  time 
to  answer  has  ezEured,  directing  the 
bond  to  be  filed  nunc  pro  tunc  as  of  a 
day  prior  to  such  expiration  of  time, 
cut  off  the  right  of  the  plaintiff  to  re- 
main in  the  state  court,  which  has  al- 
ready become  Tested  and  fixed  under 
the  statute.  Austin  y.  Qagan  (O.  G. 
1889)  39  Fed.  626,  5  L.  R.  A.  476. 

The  bond  must  be  filed  at  or  before 
the  time  for  answering  expires,  to  effect 
a  removal.  Id.  It  must  be  offered  for 
acceptance  when  the  application  is  made. 
Best  y.  New  York  life  Ins.  Co.  (Ohio, 
1872)  2  Gin.  Super.  Ct.  Rep'r,  329. 
But  see  Gampbell  v.  Wallen's  Lessee 
(1827)  8  Tenn.  (Mart  &  Y.)  266,  hold- 
ing that  it  is  not  necessary  that  the 
petition  filed  under  the  provisions  of  the 
act  of  congress,  to  remove  a  suit  from 
a  state  court  to  a  United  States  court, 
should  make  a  tender  of  the  security 
required  by  the  act  upon  the  removal 
of  the  cause;  such  security  may  be  giv- 
en after  it  is  judicially  determined  that 
the  facts  disclosed  by  the  petition  are 
suflSdent  to  authorize  its  transfer. 

(C)  Effect  of  delay  and  ohjeciions 
thereto 

''51.  Effeot  of  delay  in  genoralw-^A  par- 
ty failing  to  file  a  petition  for  the  re- 
moval of  a  cause  to  the  federal  court 
in  time  is  precluded  from  doing  so  at 
any  subsequent  stage  of  the  proceed- 
ings. Sweeney  v.  Coffin  (G.  C.  1870) 
Fed.  Gas.  No.  13,686;  Deford  v.  Mehaf- 
fy  (C.  G.  1882)  13  Fed.  481;  Davis  v. 
TiDotson  (G.  G.  1891)  48  Fed.  606; 
Price  y.  Lehigh  Val.  R.  Go.  (G.  G. 
1895)  65  Fed.  825;  Savings  Bank  v. 
Benton  (1859)  59  Ky.  (2  Mete.)  240; 
Murphy  v.  Stone  &  Webster  Engineer- 
ing Corporation  (Mont.  1911)  119 
Pac.  717;  Hyatt  v.  McBurney  (1882) 
18  S.  G.  199;  Watt  v.  White  (1876)  46 
Tex.  338;  Paris  &  G.  N.  R.  Go.  v. 
Boston  (Tex.  Giv.  App.  1912)  142  S. 
W.  944;  Southern  Express  Go.  v.  Ja- 
cobs (Va.  1908)  63  S.  B.  17;  Ghap- 
man  v.  Pittsburg  &  S.  R.  Go.  (1885)  26 
W.  Va.  324. 

A  petition  filed  after  the  expiration 
of  the  time  fixed  for  answering  does  not 
deprive  the  state  court  of  jurisdiction. 
Wilson  V.  Big  Joe  Block  Go.  (1907) 
113  N.  W.  348,  135  Iowa,  531. 

Though  a  state  court  agree  to  con- 
sider a  petition  to  remove  a  cause  as 
filed  in  time,  yet,  if  the  federal  court 
see,  on  the  record,  that  it  was  not  filed 
till  a  subsequent  t^rm,  they  will  not 
permit  a  cause  to  be  docketed.  Gib- 
son y.  Johnson  (G.  G.  1810)  Fed.  Gas. 
No.  5,397. 

52.  Effect  of  delay  by  one  coparty.— 

Where   the  petition  for  removal  was 


filed  by  some  of  the  defendants  after 
answer,  and  after  their  time  to  answer 
had  expired,  but  before  the  expiration 
of  the  time,  and  before  answer  by  the 
others,  the  application  by  the  answer- 
ing defendants  was  too  late,  and  the 
others  are  subjected  to  their  disability. 
Rogers  v.  Van  Nortwick  (G.  G.  1891) 
45  Fed.  513;  Abel  v.  Book  (G.  G.  1908) 
120  Fed.  47.  But  see  Swan  y.  Mans- 
field, G.  &  L.  M.  R.  Co.  (Ohio,  1879) 
4  Wkly.  Law  Bui.  898,  holding  that, 
where  one  of  several  defendants  only 
can  apply  for  removal  of  the  cause  to 
the  United  States  court,  the  other  de- 
fondants  being  too  late  in  their  appli- 
cation, they  having  been  served  with 
summons  and  issue  having  been  made 
as  to  them  several  terms  before,  such 
defendant,  removing  the  cause  to  the 
federal  court,  removes  it  as  to  all  the 
defendants. 

53. Right  of  one  coparty  to  re- 

move.— See  notes  to  §  1010,  ante. 

54.  Excuses  for  delay w— The  court  has 
no  power  to  permit  a  removal  after 
the  time  prescribed,  though  defendant's 
attorney  was  prevented  by  inevitable 
accident  from  reaching  the  place  of 
holding  court  till  after  the  last  day 
on  which  the  petition  and  bond  could 
be-  filed.  Daugherty  v.  Western  Union 
Tel.  Co.  (C.  G.  1894)  61  Fed.  138. 

55.  Waiver  of  objections  to  delay^- 

The  matter  of  time  in  removal  of  a 
cause  to  a  federal  court  is  not  juris- 
dictional, and  objection  thereto  may  be 
waived.  Knight  v.  International  &.  G. 
N.  Ry.  Co.  (1894)  61  Fed.  87,  90,  9 
#  G.  G.  A.  376  (writ  of  certiorari  dis- 
missed [1897]  17  Sup.  Gt.  995,  41  L. 
Ed.  1187);  Collins  v.  Stott  (G.  G. 
1696)  76  Fed.  613;  Williams  v.  Wilson 
Fruit  Go.  (D.  C.  1915)  222  Fed.  467. 

The  time  within  which  a  cause  may 
be  removed,  being  a  requirement  of 
mode  and  form  and  not  of  jurisdiction, 
is  a  subject  of  waiver  and  estoppel,  and 
a  party  who  fraudulently  attempts  to 
prevent  a  removal,  whereby  the  de- 
fendant fails  to  file  his  petition  for  re- 
moval within  the  statutory  time,  will 
not  be  allowed  to  take  advantage  of 
his  own  wrong,  but  will  be  estopped  to 
object  that  the  petition  for  removal 
was  not  filed  in  time.  Boatmen's  Bank 
of  St.  liouis  v.  Fritzlen  (1907)  89  Pac. 
915,  75  Kan.  479.  But  a  plaintiff  can- 
not divest  a  state  court  of  jurisdiction 
of  a  cause,  removable  when  brought, 
if  at  all,  by  consenting  to  its  removal 
after  trial  and  verdict.  Johnson  y. 
Butte  Alex  Scott  Copper  Go.  (D.  G. 
1914)  213  Fed.  910. 

Objection  to  the  jurisdiction  of  a 
United  States  court  over  a  case,  other- 
wise removable,  on  the  ground  that 
the  petition  for  removal  was  filed  too 
late,  cannot  be  raised  for  the  first 
time  on  appeal  or  writ  of  error.  Ger- 
ling  y.  Baltimore  &  Ohio  R.  Go.  (1894) 
151  U.  S.  673,  14  Sup.  Gt.  533,  38  L.  Ed. 
311    (dismissing  writ  of  error  Martin 
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V.  Baltimore  &  O.  R.  Co.  [C.  C.  1880] 
41  Fed.  125);  Knight  v.  Internation- 
al &  G.  N.  R  Co.  (1894)  61  Fed.  87, 
9  C.  C.  A.  376,  23  U.  S.  App.  366 
(certiorari  dismissed  [1897]  17  Sup.  Ct. 
995,  41  L.  Ed.  1187);  Newman  v. 
Schwerin  (1894)  61  Fed.  865,  10  C.  0. 
A.  129,  22  U.  S.  App.  393. 

(DJ  Notice 

56.  Decisions  prior  to  tho  Judicial 
Code  which  first  required  notice  to  be 
glven^P.  Schwenk  &  Co.  v.  Strang 
(1893)  59  Fed.  209,  8  C.  C.  A.  92:  Mc- 
Vaughter  v.  Cassily  (C.  C.  1848)  Fed. 
Cas.  No.  8,930;  Fisk>.  Union  Pac.  R. 
Co.  (C.  C.  1871)  Fed.  Cas.  No.  4,828; 
Wehl  V.  Wald  (C.  O.  1879)  Fed.  Cas. 
No.  17,356;  Wormser  v.  Dahlman  (C. 
C.  1879)  Fed.  Cas.  No.  18,048,  57  How. 
Prac.  286;  Stevens  v.  Richardson  (C. 
C.  1881)  9  Fed.  191,  20  Blatchf.  53; 
Chiatovich  v.  Hanchett  (C.  C.  1897)  78 
Fed.  193;  Creagh  v.  Equitable  life  As- 
sur.  Soc.  (C.  C.  1897)  83  Fed.  849; 
Ashe  V.  Union  Cent.  Life  Ins.  Co.  (C. 
C.  1902)  115  Fed.  234;  Loop  v.  Win- 
ters' Estate  (C.  C.  1902)  115  Fed.  362; 
FickUn  v.  Tarver  (1877)  59  Ga.  263; 
Carpenter  v.  New  York  &,  N.  H.  R.  Co. 
(N.  Y.  1854)  11  How.  Prac.  486;  Dis- 
brow  V.  Driggs  (N.  Y.  1858)  8  Abb. 
Prac.  305,  note,  16  How.  Prac.  346; 
Bristol  V.  Chapman  (N.  Y.  1807)  34 
How.  Prac.  140;  Rhode  Island  Horse- 
shoe Co.  V.  Goodenough  Horseshoe  Co. 
(N.  Y.  1876)  1  Abb.  N.  C.  11,  52  How. 
Prac.  Ill;  Southern  Ry.  Co.  v.  Hudg- 
ins  (1899)  33  S.  E.  442,  107  Qa.  334; 
Sharp  V.  Gutcher  (1881)  74  Ind.  367; 
Muir  V.  Preferred  Ace.  Ins.  Co.  (1902)  % 
63  Ati.  158,  203  Pa.  338. 

57.  Necessity  for  notioe.— The  Judi- 
cial Code  requirement  of  notice  of  ap- 
plication for  removal  does  not  apply 
to  an  order  for  removal  made  before  it 
became  effective.  Cayce  v.  Southern 
Ry.  Co.  (D.  C.  1912)  195  Fed.  786. 

The  unexcused  failure  of  a  petitioner 
for  removal  to  give  the  notice  required 
by  this  section,  if  objection  is  duly 
made,  requires  the  federal  court  to  de- 
cline jurisdiction  and  remand  the  cause. 
Goins  V.  Southern  Pac.  Co.  (D.  C.  1912) 
198  Fed.  432;  Wanner  v.  Bissinger  & 
Co.  (D.  C.  1913)  210  Fed.  96;  Arthur 
V.  Maryland  Casualty  Co.  (D.  C.  1914) 
216  Fed.  386;  Booki  v.  Pullman  Co. 
(1914)  107  N.  E.  418,  220  Mass.  71. 
Though  a  copy  of  the  petition  and  bond 
has  been  served.  Loland  v.  Northwest 
Stevedore  Co.  (D.  C.  1913)  209  Fed. 
626. 

While  the  provision  requiring  notice 
is  mandatory  and  is  jurisdictional  in  a 
limited  sense,  it  does  not  change  the  re- 
spective powers  of  the  state  and  feder- 
al courts  with  reference  to  the  ultimate 
determination  of  the  sufficiency  of  such 
proceedings.  Cropsey  v.  Sun  Printing 
&  PubUshing  Ase'n  (D.  C.  1914)  216 
Fed.  132. 

Notice  is  unnecessary,  where  the  mo- 
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tion  was  made  upon  dismissal  as  to 
resident  defendant  while  all  parties 
were  in  court.  Byrne's  Adm'r  v.  Ches- 
apeake &  O.  R.  Co.  (1913)  152  S.  W. 
638,  151  Ky.  653. 

58.  Sutllcienoy   of   notloe^-Notiee   of 

removal  proceedings,  which  was  satis- 
factory to  the  state  court,  is  sufficient 
on  objection  made  in  the  federal  court. 
Chase  v.  Erhardt  (D.  C.  1912)  198  Fed. 
305. 

A  notice  .of  intention  to  remove  a 
cause  to  the  federal  court,  reciting  that 
defendant  on  the  date  specified  would 
file  in  the  state  court  the  petition  for 
and  bond  on  removal,  copies  of  all  of 
which  were  served  before  filing  and 
filed  on  the  date  specified,  was  sufficient. 
Hansford  v.  Stone-Ordean- Wells  Go. 
(D.  C.  1912)  201  Fed.  185. 

A  notice  of  intention  to  file  a  petition 
and  bond  for  the  removal  of  a  cause  is 
sufficient,  though  it  did  not  specify  the 
time  and  place  where  it  was  to  be  pre- 
sented; the  proceeding  for  removal 
being  ex  parte.  Potter  v.  General  Bak- 
ing Co.  (D.  C.  1914)  213  Fed.  697. 

A  notice  of  the  filing  of  a  removal  pe- 
tition, reciting  that  the  petition  and 
bond  would  be  filed  "on  or  before"  April 
G,  1914,  is  not  fatally  defective  because 
the  date  of  filing  was  not  stated  with 
certainty.  Cropsey  v.  Sun  Printing  & 
Publishing  Ass'n  (D.  C.  1914)  216  Fed. 
182. 

(JH)  Petition 

59.  Avorments  in  general.— A  party 
seeking  to  remove  a  case  must  show  af- 
firmatively in  his  petition  for  removal 
the  facts  essential  to  give  the  federal 
court  jurisdiction.  Jones  v.  Adams  Ex- 
press Co.  (C.  C.  1904)  129  Fed.  618. 

A  cause  is  not  removable  under  Act 
March  8,  1876,  or  R.  S.  S  639,  unless 
the  petition  for  removal  sets  forth  the 
jurisdictional  facts.  Smith  v.  Horton 
(C.  C.  1881)  7  Fed.  270;  Woolridge  v. 
McKenna  (C.  C.  1881)  8  Fed.  650; 
Brigham  v.  C.  C.  Thompson  Lumber 
Co.  (C.  C.  1893)  56  Fed.  881;  Hodge 
V.  Chicago  &  A.  Ry.  Co.  (1903)  121 
Fed.  48,  57  C.  C.  A.  388;  Higson  v. 
North  River  Ins.  Co.  (1910)  68  S.  B. 
920, 153  N.  C.  35;  Katalla  Co.  v.  Rones 
(1911)  186  Fed.  30,  108  C.  C.  A.  132 
(affirming  judgment  Rones  v.  Katalla 
Co.  [C.  C.  1910]  182  Fed.  946) ;  Balti- 
more &  O.  R.  Co.  V.  Pittsburg,  W.  & 
K.  R.  Co.  (1881)  17  W.  Va.  812. 

A  petition  for  the  removal  of  a  cause 
from  a  state  to  a  federal  court,  under 
Act  March  3,  1875,  on  the  ground  of 
di\erBe  citizenship  of  the  parties,  which 
shows  on  its  face  tiiat  the  petitioner  is 
entitled  to  remo'^al,  is  sufficient.  Meyer 
V.  Delaware  R,  R.  Const  Co.  (1879) 
100  U.  S.  457,  26  L.  Ed.  593. 

A  petition  to  remove  a  cause  to  the 
federal  Circuit  Court  should  contain 
the  essential  averments  to  show  jurisdic- 
tion on  removal.  Gillespie  v.  Pocahon- 
tas Coal  &  Coke  Co.  (C.  C.  1907)  162 
Fed.  742  (judgment  reversed  [C.  C.  A. 
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1908]  163  Fed.  992);  Neesley  v.  South- 
em  Pac.  Co.  (1909)  99  Pac.  1067,  35 
Utah,  259. 

To  authorize  removal  of  a  cause  to 
the  federal  court,  the  facts  on  which  the 
right  is  based  must  be  alleged  through 
appropriate  pleadings,  accompanied  by 
appropriate  procedure.  Miller  v.  Soule 
(D.  C.  1915)  221  Fed.  493;  Phoenix 
Ins.  Co.  V.  Pechner  (1877)  96  U.  S. 
183,  185,  24  L.  Ed.  427. 

If  the  right  of  removal  to  a  federal 
court  does  not  appear  in  the  record  of 
the  state  court,  it  must  be  clearly  shown 
in  the  petition  for  removal,  or  it  will 
be  presumed  that  it  does  not  exist. 
Fife  V.  Whittell  (C.  C.  1900)  102  Fed. 
537. 

The  allegations  of  the  petition  for  re- 
moval are  jurisdictional,  and  they  must 
be  positive  and  certain;  and  the  allega- 
tion that  the  defendant  is  an  alien,  "as 
plaintiff  is  informed  and  verily  believes," 
iff  insufficient.  Wolff  v.  Archibald  (C. 
C.  1882)  14  Fed.  369,  4  McCrary,  581. 

The  absence  of  any  allegation,  in  a 
petition  for  removal  of  a  cause  to  the 
federal  court,  identifying  the  plaintiff 
with  the  person  to  whom  the  policy  of 
insurance  sued  upon  is  made  payable, 
is  not  fatal  where  the  person  named  in 
the  complaint  and  in  the  policy  is  so 
well  known  that  the  name  alone  is  suf- 
ficient as  a  descriptio  personee  of  the 
plaintiff.  Hoge  v.  Canton  Ins.  Office  of 
Hong  Kong  (C.  C.  1900)  108  Fed.  518. 

Where  a  removal  petition  based  en- 
tirely on  diversity  of  citizenship  was 
filed  by  one  of  the  defendants  alone, 
and  wholly  failed  to  disclose  the  fact 
that  the  other  defendant  was  merely  a 
nominal  or  formal  party  to  the  action, 
and  such  fact  did  not  sufficiently  appear 
elsewhere  in  the  record,  the  petition 
was  fatally  defective,  since,  for  the  pur- 
pose of  removal,  the  parties  must  be 
considered  collectively.  Santa  Clara 
County  V.  Goldy  Mach.  Co.  (C.  C.  1908) 
159  Fed.  750. 

The  petition  need  not  negative  any 
defense  which  may  be  made  to  the  pe- 
tition. Wisecarver  &  Reynard  v.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  (Iowa,  1908) 
117  N.  W.  961. 

Under  Civ.  Code  Prac.  Ky.  §  119, 
which  provides  that,  **in  pleading  a  pri- 
vate statute,  it  shall  be  sufficient  to  re- 
fer to  it  by  stating  its  title  and  the  day 
on  which  it  became  a  law,"  a  petition 
for  removal  was  defective,  which  did 
not  state  the  title  of  a  private  statute, 
nor  its  contents,  but  merely  the  peti- 
tioner's conclusions  as  to  its  contents. 
Illinois  Cent.  R.  Co.  v.  Sheegog's  Adm'r 
(1907)  103  S.  W.  323,  31  Kj-.  Law  Rep. 
691. 

A  petition  for  the  removal  of  a  cause 
to  a  United  States  court  must  not 
merely  state  that  the  case  is  a  proper 
one  for  removal,  but  must  set  forth  the 
facts  showing  it  to  be  so.  Lalor  v. 
Dunning  (N.  Y.  1878)  56  How.  Prac. 
209. 

Averments  in  a  petition  for  the  re- 


moval of  a  cause  from  the  state  to  the 
federal  courts  should  be  clearly  made 
and  not  generally  stated,  so  that  the 
court  can  see  that  it  affirmatively  pre- 
sents a  case  which  should  be  removed. 
Pacific  Express  Co.  v.  Needham  (Tex. 
Civ.  App.  1906)  94  S.  W.  1070. 

A  petition  to  have  a  cause  removed  is 
but  the  initiatory  step  for  setting  on 
foot  the  proceedings  to  obtain  a  remov- 
al. Its  office  is  like  that  of  filing  a  dec- 
laration at  law,  or  a  Mil  in  equity,  and 
it  must  contain  such  averments  as  will, 
on  being  either  conceded  or  established, 
entitle  the  petitioners  to  the  relief  ask- 
ed for;  but  it  is  no  part  of  its  office  to 
furnish  proof  of  its  averments.  De 
Camp  V.  New  Jersey  Mut.  Ins.  Co. 
(1870)  32  N.  Y.  Super.  Ct  (2  Sweeny) 
481. 

60.  — —  Grounds  for  ramovalw— A  pe- 
tition to  remove  must  show  the  grounds 
for  which  removal  is  asked.  Neesley  v. 
Southern  Pac.  Co.  (Utah,  1909)  90  P. 
1067. 

If  the  petition  alleges  that  the  par- 
ties are  citizens  of  different  states  as 
the  basis  of  removal,  the  petitioner 
cannot  prove,  by  the  transcript  or 
otherwise,  in  support  of  the  jurisdic- 
tion, that  it  is  a  case  for  removal  on 
account  of  subject-matter.  The  al- 
legata and  probata  must  correspond  as 
in  other  pleadings.  Woolridge  v.  Mc- 
Kenna  (C.  C.  1881)  8  Fed.  650. 

A  contention  that  a  suit  against  a 
domestic  and  against  a  foreign  corpo- 
ration presents  a  separable  controversy 
cannot  be  considered  on  the  hearing  of 
a  petition  for  removal  which  is  ground- 
ed on  fraudulent  joinder  to  prevent  re- 
moval. Keller  v.  Kansas  City,  St.  L. 
&  C.  R.  Co.  (C.  C.  1903)  135  Fed.  202. 

Where  a  removal  petition  was  based 
wholly  on  the  ground  of  diverse  citizen- 
ship, defendant  was  not  entitled  to 
removal  on  proof  that  the  plaintiff  was 
an  alien,  and  that  the  case  was  remov- 
able on  the  ground  that  it  was  an  ac- 
tion brought  by  an  alien  in  a  state  court 
against  a  citizen' of  another  state.  Wal- 
lenburg  v.  Missouri  Pac.  Ry.  Co.  (C.  C. 
1908)  159  Fed.  217. 

But  see  the  following  cases  which 
hold  that,  where  the  petition  seeks  re- 
moval on  one  ground  which  is  not 
sustained,  but  states  facts  entitling  pe- 
titioner to  removal  on  another  ground, 
the  removal  should  be  granted.  Re- 
moval Cases  (1879)  100  U.  S.  457,  403, 
471,  25  L.  Ed.  593;  Canal  &  C.  Sts.  R, 
Co.  V.  Hart  (1885)  114  U.  S.  654,  5 
Sup.  Ct.  1127,  29  L.  Ed.  226;  Norris  v. 
Mineral  Point  Tunnel  (C.  C.  1881)  7 
Fed.  272, 19  Blachf.  201;  Dart  v.  Walk- 
er (N.  Y.  1871)  4  Daly,  188. 

61.  —  Prayefw— When  it  appears, 
upon  a  petition  for  removal  of  a  cause, 
that  the  same 'is  removable  upon  the 
application  of  the  petitioners  as  involv- 
ing a  separable  controversy,  it  will  not 
limit  or  restrain  the  effect  or  operation 
of  such  petition  if  th«  petitioners  only 
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ask  the  court  therein  to  proceed  no 
further  "as  to  them."  Northern  Pac. 
Terminal  Co.  v.  Lowenberg  (C.  0. 
1883)  18  Fed.  389,  9  Sawy.  348. 

A  prayer  "that  said  surety  and  bond 
may  be  accepted  that  his  suit  may  be 
removed  into  the  next  circuit  court  of 
the  United  States"  is  sufficient  as  a 
prayer  for  a  remoTal;  a  semicolon  after 
the  word  "accepted"  being  obviously  in- 
advertently omitted.  Gruetter  v.  Cum- 
berland Telephone  &  Telegraph  Co.  (C. 
C.  1909)  181  Fed.  248. 

An  application  for  the  removal  of  a 
cause  from  a  state  to  a  federal  court, 
which  complies  with  the  requirements 
of  the  existing  law,  is  not  invalid  be- 
cause it  prays  for  the  removal  under 
laws  which  have  been  repealed.  Stan- 
ley V.  Chicago,  R.  I.  &  P.  R.  Co.  (1876) 
62  Mo.  508. 

62.  Matters  apparent  of  resord^The 

record  may  be  examined  in  aid  of  a  pe- 
tition for  the  removal  of  a  cause  to 
the  federal  courts,  where  such  aver- 
ments do  not  disclose  sufficient  ground 
for  jurisdiction  on  removal.  Bondu- 
rant  v.  Watson  a880)  103  U.  S.  281, 
285,  286,  26  L.  Ed.  447;  Nat.  Steam- 
ship Co.  V.  Tugman  (1882)  1  Sup.  Ct. 
58,  59,  106  U.  S.  118,  27  L.  Ed.  87; 
Supreme  Lodge  Knights  of  Pythias  of 
the  World  v.  WUson  (1895)  66  Fed. 
.7861,  14  C.  C.  A.  264,  30  U.  S.  App. 
234;  Woolridge  v.  McKenna  (C.  C. 
1881)  8  Fed.  650;  Freeman  v.  Butler 
(C.  C.  1889)  39  Fed.  1,  2;  GiUespie  v. 
Pocahontas  Coal  &  Coke  Co.  (C.  C. 
1907)  162  Fed.  742  (judgment  reversed 
[1908]  163  Fed.  992,  91  C.  C.  A.  494) ; 
Wells  V.  Russellville  Anthracite  Coal 
Mining  Co.  (D.  C.  1913)  206  Fed.  528; 
Hayes  v.  Todd  (1894)  34  Fla.  233.  15 
South.  752. 

The  new  requirement  of  the  Judicial 
Code  that  the  petition  be  verified  does 
not  change  this  rule.  Missouri,  K.  & 
T.  R.  Co.  V.  Chappell  (D.  C.  1913)  208 
Fed.  688. 

The  citizenship  of  plaintiff's  assignor 
need  not  be  alleged  in  the  petition^ 
when  it  appears  from  other  parts  of 
the  record.  Shattuck  v.  North  British 
&  Mercantile  Ins.  Co.  (1893)  58  ITed. 
609,  7  C.  C.  A.  386,  19  TJ.  S.  App.  215. 

A  cause  may  be  removed  where  the 
whole  record  discloses  a  case  over 
which  the  court  has  jurisdiction,  al- 
though the  ground  of  removal  be  er- 
roneously alleged  in  the  petition.  Ruck- 
man  V.  Ruckman  (C.  C.  1880)  1  Fed. 
587. 

The  question  whether  the  cause  is  re- 
movable as  a  controversy  between  citi- 
zens of  different  states  must  be  deter- 
mined from  the  original  petition  and  the 
one  for  removal.  Duncan  v.  St.  Louis, 
I.  M.  &  S.  Ry.  Co.  (1897)  22  So.  924, 
49  La.  Ann.  1700. 

In  an  application  for  the  removal  of  a 
cause  to  the  federal  court,  the  petition 
and  accompanying  affidavits  are  to  be 
taken  as  part  of  the  same  instrument, 
■o  that  it  is  error  to  deny  the  applica- 
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tion  because  the  proper  showing  has  not 
been  made,  when  it  is  contained  in  the 
affidavit.  Yulee  v.  Vose  (1878)  99  U. 
S.  539,  25  L.  Ed.  355;  Bixby  v.  Blair 
(1881)   56  Iowa.  416.  9  N.  W.  3ia 

A  petition  for  the  removal  of  a  cause 
on  the  ground  of  diverse  citizenship 
stated  that  plaintiff  was  a  resident  of 
Kansas,  and  that  defendants  were,  and 
still  are,  nonresidents  and  citizens  of 
states  other  than  Kansas,  "as  will  more 
fully  appear  by  the  affidavit  of  the 
plaintiff  for  an  order  of  publication 
filed  herein."  Such  affidavit  recited 
that  defendants  (giving  their  names) 
were  nonresidents,  and  the  complaint 
in  the  cause  referred  to  certain  of  de- 
fendants as  residents  of  Vermont  and 
Missouri.  Held,  that  the  diverse  citi- 
zenship of  the  parties  sufficiently  ap- 
peared, and  a  motion  to  remand  because 
the  petition  for  removal  failed  to  show 
the  citizenship  of  defendants  should  be 
denied.  Chambers  v.  McDougal  (C.  C. 
1890)  42  Fed.  694. 

Where  there  is  no  allegation  as  to 
the  citizenship  of  the  orators  other 
than  the  description  as  to  their  resi- 
dence contained  in  their  original  bill, 
the  cause  will  be  remanded,  as  there 
is  nothing  to  sustain  the  jurisdiction 
of  the  circuit  court.  Sherman  v.  Wind- 
sor Mfg.  Co.  (C.  C.  1881)  11  Fed.  852, 
19  Blatchf.  314. 

A  petition  for  the  removal  of  a  cause 
for  diverse  citizenship  is  not  fatally 
defective  which  alleges  plaintifTs  citi- 
zenship onliy  by  reference  to  her  alle- 
gation in  her  petition,  and  not  as  a 
fact.  Missouri.  K.  &  T.  Ry.  Co.  v. 
Chappell  (D.  C.  1913)  206  Fed.  688. 

To  render  a  cause  removable  on  the 
ground  of  diversity  of  citizenship,  it  is 
not  essential  that  such  diversity  be 
alleged  in  the  pleadings,  or.  if  alleged, 
that  it  should  be  in  the  language  of  the 
statute:  but  it  is  sufficient  if  facts 
from  which  tach  diyeraity  follows  as 
a  legal  conclusion  appear  from  the  rec- 
ord. Vestal  V.  Ducktown  Sulphur.  Cop- 
per &  Iron  Co.  (D.  C.  1911)  210  Fed. 
375. 

A  petition  for  removal  is  not  insuffi- 
cient, because  it  does  not  present  an  is- 
suable fact,  but  states  merely  conclu- 
sions of  law.  where  the  complaint  to 
which  the  petition  is  directed  shows  on 
its  face  that  the  grounds  for  removal 
stated  in  the  petition  exist;  it  not  be- 
ing necessary  to  repeat  in  the  petition 
the  facts  so  disclosed  by  the  complaint 
Stratton's  Independence  t.  Sterrett 
(Colo.  1911)  117  Pac.  35L 

A  petition  for  removal  of  a  cause  to 
the  United  States  court  is  properly  re- 
fused where  the  facts  on  which  the  ap- 
plication was  based  were  not  made  to 
appear  from  the  record  as  a  whole. 
Hyatt  V.  McBurney  (1882)  18  S.  C. 
199. 

In  an  action  to  annul  title  to  land  ac- 
quired under  a  sale  decreed  by  a  federal 
circuit  court  in  a  case  removed  from  a 
state   court,   the  petition  for  removal 
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showed  that  a  citizen  of  BlinoiB  sued  a 
citizen  of  the  same  state,  and  an  alien, 
but  complainant  did  not  set  out  the 
bill,  cross  bill,  and  answers  in  such 
case.  Held,  that  it  did  not  appear  be- 
yond controversy  that  on  the  record  the 
federal  court  could  not  have  had  juris- 
diction, so  as  to  render  such  decree  void. 
Goodsell  V.  Delta  &  Pine  Land  Co. 
(1895)   72  Miss.  580,  18  South.  452. 

63.  Exlstenoe  and  desoriptlon  of  cor- 
trovoroy.— In  an  action  in  a  state  court, 
plaintiff  claimed  damages  in  the  sum  of 
127,000  for  a  death  by  wrongful  act 
Defendant,  being  a  citizen  of  another 
state,  filed  in  the  state  court  a  petition 
for  the  removal  of  the  cause  to  a  fed- 
eral court,  averring  that  the  "matter 
and  amount  in  dispute"  exceeded  $2,000. 
The  state  court  accepted  this  petition 
and  the  bond  filed  therewith,  and  the 
transcript  was  filed  in  the  federal  court 
Held,  on  a  motion  to  remand,  that  it 
sufficiently  appeared  that  a  "controver- 
sy" existed  between  the  parties,  al- 
though the  petition  did  not  directly  al- 
lege the  same.  Egan  v.  Chicago,  M.  & 
St  P.  R.  Co.  (C.  C.  1893)  53  Fed.  675. 

The  petition  need  not  state  that  the 
petitioner  has  a  just  cause  of  a  just 
defense  and  intends  to  prosecute. 
Chase  v.  Erhardt  (D.  C.  1912)  198 
Fed.  305.  But  see  Stanbrongh  v.  Grif- 
fin (1879)  52  Iowa,  112,  2  N.  W.  1011, 
and  Hosier  v.  Booge  (1880)  54  Iowa, 
251,  6  N.  W.  301,  holding  that  a  petition 
for  removal  which  does  not  show  that 
defendants  had  a  defense  to  the  action, 
or  that  they  had  pleaded  or  answered 
therein,  shows  no  controversy  between 
the  parties,  andr  no  cause  entitling 
them  to  a  removal. 

64.  Subject-matter  as  ground  for  r«- 
movalw— A  petition  for  the  removal  of 
a  cause  on  the  ground  that  it  arises  un- 
der the  constitution  and  laws  of  the 
United  States  must  state  the  facts  and 
indicate  the  questions  arising  therein, 
which  are  claimed  to  give  the  federal 
court  jurisdiction,  so  that  the  court  can 
determine  for  itself,  from  the  facts,  the 
question  of  jurisdiction.  A  petition 
which  only  states  the  opinion  or  con- 
clusion of  the  petitioner,  that  the  case 
arises  under  the  constitution  and  laws 
of  the  United  States,  is  insufficient,  and 
a  suit  transferred  on  such  petition  will 
be  remanded.  Trafton  v.  Nougaes  (C.  C. 
1877)  Fed.  Cas.  No.  14.134;  Hamble- 
ton  V.  Duham  (C.  C.  1884)  22  Fed. 
465;  Los  Angeles  Farming  &  Milling 
Co.  V.  Hoff  (C.  C.  1891)  48  Fed,  340; 
Rural  Home  Telephone  Co.  v.  Powers 
(C.  C.  1910)  176  Fed.  986;  Dale  v. 
Smith  (C.  C.  1910)  182  Fed.  360; 
Texas  &  P.  Ry.  Co.  v.  Hightower 
(1854)  12  Tex.  CJiv.  App.  41,  33  S.  W. 
541. 

Unless  a  case  arises  out  of  a  contro- 
versy as  to  the  effect  or  operation  of 
a  provision  in  a  law  of  the  United 
States,  as  shown  by  the  facts  alleged,  it 
cannot  be   removed  under  the   second 


section  of  the  act  of  1875.  Hambleton 
V.  Duham  (C.  C.  1884)  22  Fed.  465. 

In  a  petition  for  the  removal  of  a 
cause  from  a  state  court,  an  averment 
that,  prior  to  the  Iowa  prohibitory  law, 
the  property  in  question  was  erected 
and  fitted  for  the  sale  of  beverages  then 
authorized  and  permitted  by  law,  is 
an  allegation  of  matter  of  law,  and  not 
sufficient  to  give  the  federal  court  ju- 
risdiction. McLane  v.  Leicht  (C.  C. 
1886)  27  Fed.  887. 

An  action  for  libel  against  individuals 
is  not  removable  upon  averments  in 
the  petition  for  removal  that  the  action 
complained  of  was  taicen  by  defendants 
as  officers  of  the  United  States,  and 
that  such  fact  was  fraudulently  omit- 
ted from  plaintiff's  petition  for  the  pur- 
pose of  preventing  a  removal,  since 
such  fact,  if  it  had  been  pleaded,  would 
not  have  conferred  original  jurisdiction 
on  the  fedefal  court  People's  United 
States  Banic  v.  Goodwin  (C.  C.  1908) 
160  Fed.  727. 

The  fact  that  a  removal  petition  al- 
leged that  compliance  with  an  order  of 
the  State  Corporation  Commission,  re- 
quiring removal  of  its  freight  station  in 
a  dty,  would  cost  the  defendant  more 
than  $2,(X)0  did  not  per  se  make  the 
regulation  an  infraction  of  the  four- 
teenth amendment  of  the  federal  Con- 
stitution, so  as  to  confer  jurisdiction 
on  the  inferior  federal  courts  to  review 
such  order.  North  Carolina  Corp. 
Commission  v.  Southern  Ry.  Co.  (1909) 
66  S.  E.  427,  ISa  N.  C.  447. 

65.  Citizenship  of  parties  In  general. 

—An  aveVment  of  residence  in  a  petition 
for  removal  is  not  equivalent  to  an 
averment  of  citizenship,  and  will  not 
support  the  jurisdiction  of  the  federal 
court  Parker  v.  Overman  (1855)  50 
U.  S.  (18  How.)  137,  15  L.  Ed.  318; 
Grace  v.  American  Cent  Ins.  Co. 
(1883)  109  U.  S.  278,  3  Sup.  Ct  207, 
27  L.  Ed.  932;  Southwestern  Tele- 
graph   &   Telephone    Co.    v.    Robinson 

(1891)  48  Fed.  769.  1  C.  C.  A.  91; 
Pennsylvania  Co.  v.  Bender  (1893)  148 
U.  S.  255,  13  Sup.  Ct.  591,  37  U  Ed. 
441;  Neel  v.  Pennsylvania  Co.  (1895) 
157  U.  S.  153,  15  Sup.  Ct  589,  39  L. 
Ed.  654;  Grand  Trunk  R,  Co.  v, 
Twitchell  (1894)  59  Fed.  727,  8  C.  C. 
A.  237,  21  U.  S.  App.  45;  Kansas  City 
Southern  Ry.  Co.  v.  Prunty  (1904)  133 
Fed.  13,  66  C.  C.  A.  163;  Overman  v. 
Parker  (C.  C.  1854)  Fed.  Cas.  No.  10,- 
623;  ilerchants'  Nat.  Bank  v.  Brown 
(C.  C.  1883)  17  Fed.  161;  Kelly  v. 
Houghton  (C.  C.  1883)  23  Fed.  417; 
Dinet  v.  aty  of  Delavan  (C.  C.  1902) 
117  Fed.  978;  Harding  v.  Standard  Oil 
Co.  (C.  C.  1910)  182  Fed.  421;  Brock 
V.  Doyle  (1881)  18  Fla.  172;  Darst  v. 
Bates  (1869)  51  HI.  439;  Cleveland, 
C,  C.  &  St  L.  Ry.  Co.  v.  Monaghan 

(1892)  140  lU.  474,  30  N.  E.  869; 
Eastin  v.  Rucker  (1829)  24  Ky.  (1  J. 
J.  Marsh.)  232;    Corp  v.  VermUye  (N- 
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Y.  1S08)   3  Johns.  145;    Clarke  Co.  v. 
Figgins  (1886)   27  W.  Va.  663. 

A  description  of  one  as  of  a  certain 
place  is  not  the  equivalent  of  an  allega- 
tion of  citizenship.  Grand  Trunk  R. 
Co.  V.  Twitchell  (1894)  59  Fed.  727, 
8  C.  C.  A.  237,  21  U.  S.  App.  45;  Dinet 
V.  City  of  Delavan  (C.  0.  1902)  117 
Fed.  978;  Carswell  v.  Schley  (1877) 
59  Ga.  17. 

An  allegation  in  that  defendant,  an 
insurance  underwriters*  association,  is 
a  resident  and  citizen  of  New  York  and 
a  nonresident  of  the  state  of  Tennessee, 
where  the  suit  was  brought,  is  a  conclu- 
sion and  not  sufficient.  Rife  v.  Lumber 
Underwriters  (1913)  2(H  Fed.  32,  122 
C.  C.  A.  346. 

An  averment  in  a  plea  to  a  petition 
for  removal  that  a  party  is  a  citizen  of 
Oregon  is  not  neutralized  by  an  admis- 
sion therein  that  such  party  is  resid- 
ing abroad.  Residence  is  prima  facie 
evidence  of  citizenship,  but  not  con- 
clusive; and  a  person  may  be  a  citizen 
of  one  state  or  country,  and  reside  for 
the  time  being  in  another.  McDonald 
V.  Salem  Capital  Flour-Mills  Co.  (C.  C. 
1887)  31  Fed.»  577.  12  Saw?'.  492; 
First  Nat.  Bank  v.  Same  <C.  C.  1887) 
31  Fed.  580,  12  Sawy.  465,  496. 

A  petition  for  removal  filed  by  an 
alien,  which  alleges  positively  that  plain- 
tiff is  a  citizen  of  one  of  the  states 
of  the  United  States,  and  on  informa- 
tion and  belief  that  he  is  a  citizen  and 
resident  of  the  district,  is  sufficient  to 
give  the  federal  court  jurisdiction  on 
the  face  of  the  record.  Holton  v.  Hel- 
vetia-Swiss Fire  Ins.  Co.  of  St.  Gall, 
Switeerland  (C  C-.  1008)  163  Fed.  659. 

A  petition  for  removal  may  allege  the 
citizenship  of  the  parties  regardless  of 
the  allegations  of  the  plaintiff*s  plead- 
ing, and  where  its  allegations  show  the 
requisite  citizenship  to  authorize  the 
removal  they  are  to  be  deemed  true 
unless  controverted  by  the  plaintiff. 
Harrington  v.  Great  Northern  Ry.  Co. 
(C.  C.  1909)   169  Fed.  714. 

An  allegation  that  plaintiff  is  a  citi- 
zen of  a  certain  parish,  as  appears  by 
his  petition,  which  states  that  he  is  a 
resident,  is  a  sufficient  allegation  of 
citizenship.  Stoker  v.  Leavenworth 
(1834)   7  La.  390. 

The  petition  should  not  only  allege 
that  the  citizenship  of  the  parties  is 
diverse,  but  should  also  disclose  the 
slates  of  which  the  parties,  respectively, 
are  citizens.  Thompson  v.  Stalmann 
(C.  G.  1904)  131  Fed.  809.  The  fact 
that  there  are  a  large  number  of  par- 
ties plaintiff  or  defdhdant  does  not  take 
a  case  out  of  this  rule.  Jones  t.  Adams 
Exp.  Co.  (C.  C.  1904)  129  Fed.  618. 

An  allegation  that  none  of  the  com- 
plainants are  citizens  of  the  same  state 
as  defendant  is  not  sufficient  as  to  the 
complainants*  citizenship  to  give  the 
federal  court  jurisdiction.  Cameron  v. 
Hodges  (1888)  127  U.  S.  322,  8  Sup.  Ct. 
1164,  32  L.  Ed.  132. 

An  allegation  in  a  petition  for  re- 
moval, merely,  that  certain  of  the  pe- 
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titioners  are  "residents"  of  a  state 
other  than  that  of  which  plaintiff  is  a 
citizen,  and  that  none  of  the  petition- 
ers are  "residents  and  citizens"  of  the 
state  whereof  the  plaintiff  is  a  citizen, 
is  insufficient  to  give  the  federal  court 
jurisdiction.  Laden  v.  Meek  (1904)  130 
Fed.  877,  66.  C.  C.  A.  361. 

Where  a  removal  petition  alleged  that 
petitioner  was  a  citizen  of  Illinois  and 
a  nonresident  of  Iowa,  it  was  not  nec- 
essary that  it  should  also  allege  that 
it  was  not  a  citizen  of  Iowa.  Wisecar- 
ver  &  Reynard  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Iowa,  1908)  117  N.  W.  961. 

The  right  to  remove  a  cause,  if  found- 
ed on  citizenship  of  parties,  depends  on 
their  citizenship  as  persons^  A  peti- 
tion in  a  suit  brought  by  executors, 
which  alleges  that  plaintiffs,  as  such  ex- 
ecutors, are  citizens,  is  insufficient. 
Amory  v.  Amory  (1877)  95  U.  S.  186, 
24  L.  Ed.  428.  But  see  Cooke  v.  Selig- 
man  (C.  C.  1880)  7  Fed.  263. 17  Blatchf. 
462,  holding  that  an  averment  that  the 
defendants  (naming  them),  "as  they 
are  the  qualified  executors  of  the  last 
will  and  testament  of  Y.,  deceased,"  were 
and  are  citizens,  etc.,  is  a  sufficient 
averment  of  personal  citizenship,  and 
should  not  be  construed  to  refer  to  their 
official  citizenship  as  executors. 

A  cause  is  not  removable  on  the 
ground  of  diversity  of  citizenship,  where 
the  petition  failed  to  disclose  the  dti- 
zenship  of  a  codefendant,  or  the  exist- 
ence of  a  separable  controversy.  Oliver 
V.  Iowa  Cent.  Ry.  Co.  (C.  C.  1900)  102 
Fed.  371. 

The  citizenship  of  the  parties  is  to 
be  shown  to  the  satisfaction  of  the 
court,  and  necessarily  ex  parte.  Louisi- 
ana State  Bank  v.  Morgan  (La.  1826) 
4  Mart.  (N.  S.)  344. 

66. eitizenthip     of    plaiiitiff^A 

petition  which  does  not  state  the  citizen- 
ship of  the  plaintiff  is  fatally  defective, 
and  the  case  will  be  remanded  on  mo- 
tion. McMurdy  v.  Connecticut  Gen. 
Life  Ins.  Co.  (C.  0.  1877)  Fed.  Cas. 
No.  8,903.  The  petition  must  show 
that  the  plaintiff  is  a  citizen  of  the  state 
in  which  suit  was  brought  Harrison 
V.  Shorter  (1877)  69  Ga.  512;  field 
V.  Blair  (N.  Y.  1852)  1  Code  R.  (N.  S.) 
361;  Amory  v.  Amory  (1874)  36  N.  Y. 
Super.  Ct  (4  Jones  &  S.)  520. 

A  right  of  removal  on  the  ground  of 
diversity  of  citizenship  is  not  shown  by 
a  petition  therefor  which  does  not  al- 
lege the  citizenship  of  the  plaintiff,  al- 
though his  petition  in  the  state  court 
alleges  him  to  be  a  resident  of  the  state 
in  which  the  action  is  brought  Kansas 
City  Southern  Ry.  Co.  v.  Prunty  (1904) 
133  Fed.  13,  66  C.  C.  A.  163. 

67.  — -  CItizeRsJiip  •f  astigiiors^-In 

a  petition  for  removal  of  a  suit  on  a 
check,  brought  against  the  maker  by  an 
indorsee,  if  the  maker  and  payee  are 
citizens  of  different  states,  a  failure  to 
allege  that  fact  is  fatal.  Levy  v.  La- 
clede Bank  (C.  a  1883)  18  Fed.  193. 
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Where,  in  aa  action  on  an  insurance 
policy,  it  appears  that  the  policy  was 
assigned  by  the  insured  to  a  third  per- 
son, who  assigned  it  to  one  of  the  par- 
ties to  the  action,  a  petition  for  remov- 
al on  the  ground  of  diverse  citizenship, 
which  fails  to  show  the  citizenship  of 
such  third  person,  is  not  sufficient  Mc- 
Nulty  V.  Connecticut  Mut.  life  Ins.  Co. 
(C.  C.  1891)  46  Fed.  305. 

In  an  action  on  a  number  of  claims, 
which  in  the  aggregate,  but  not  sep- 
arately, exceed  the  amount  necessary 
to  give  jurisdiction  to  the  federal  court, 
and  some  of  which,  as  shown  by  the 
complaint,  were  assigned  to  the  plain- 
tiff, a  petition  for  removal  on  the 
ground  of  diversity  of  citizenship  must, 
in  connection  with  the  other  parts  of 
the  record,  show  the  citizenship  of 
plaintiff's  assignors.  Murphy  v.  Pay- 
ette Alluvial  Gold  Co.  (C.  C.  1899)  98 
Fed.  321. 

Where  an  action  is  brought  in  a  state 
court  upon  a  poUcy  of  insurance  by  one 
purporting  to  be  the  assignee  of  the 
party  to  whom  the  poHcy  issued,  but 
who  the  complaint  shows  was  originally 
a  principal  party  to  the  contract,  and  is 
the  person  to  whom  the  defendant 
promised  indemnity,  so  that  the  assign- 
ment was  a  useless  formality,  it  is  not 
necessary  that  a  petition  for  removal 
of  the  cause  to  the  circuit  court  of  the 
United  States  show  that  the  assignor 
of  the  cause  of  action  sued  upon  is  a 
citizen  of  a  different  state  from  that 
of  the  defendant  Hoge  v.  Canton  Ins. 
Office  of  Hong  Kong  (C.  C.  1900)  108 
Fed.  513. 

Where  a  suit  by  the  transferee  of  a 
note  was  removed  to  the  federal  courts, 
but  the  removal  petition  contained  no 
allegation  as  to  the  citizenship  or  resi- 
dence of  the  transferror,  showing  that 
the  citizenship  of  the  defendant  and 
transferror  was  diverse,  the  federal 
court  had  no  jurisdiction.  Hall  v.  Tevis 
(C.  C.  1910)  177  Fed.  600. 

68.  —  Citizenship  of  corporations.— 
Where  a  corporation  defendant  in  a  pe- 
tition for  removal  alleges  that  it  was 
organized  under  the  laws  of  a  state  oth- 
er than  that  in  which  it  is  sued  or  of  a 
foreign  country,  an  allegation  that  it 
is  not  a  citizen  of  the  latter  state  is  un- 
necessary. Lee  V.  Atlantic  Coast  Line 
R.  Co.  (C.  C.  1906)  150  Fed.  775. 

A  petition  which  shows  that  defend- 
ant is  a  corporation  need  not  allege 
negatively  that  it  is  not  a  citizen  of  the 
state  in  which  suit  is  brought,  though 
it  have  an  office  and  do  business  in  such 
state.  Shattuck  V.  North  British  & 
Mercantile  Ins.  Co.  (1893)  58  Fed.  609, 
7  C.  C.  A.  386, 19  U.  S.  App.  215;  Rob- 
erts V.  Pacific  &  A.  Ry.  &  Navigation 
Co.  (1903)  121  Fed  785,  58  C.  C.  A. 
61;  Robertson  v.  Scottish  Union  &  Na- 
tional Ins.  Co.  (0.  C.  1895)  68  Fed. 
173. 

But  an  allegation  that  defendant  cor- 
poration was  a  citizen  and  subject  of 
the  dominion  of  Canada,  without  nega- 

lU.S.C0MP.'16-62 


tiving  its  citizenship  in  plaintiff's  state, 
is  insufficient  to  ground  a  removal  on 
the  ground  of  diverse  citizenship.  Guar- 
antee Co.  of  North  America  v.  First 
Nat  Bank  (1898)  28  S.  E.  909,  95  Va. 
480. 

A  corporation  created  by  the  laws  of 
another  state  to  obtain  a  removal  need 
not  allege  the  citizenship  of  its  stock- 
holders. Oakey  v.  Commercial  &  Rail- 
road Bank  (1840)  14  La.  515. 

A  petition  by  a  defendant  corporation 
for  removal  of  a  cause  from  a  state  to 
a  federal  court,  which  merely  states 
that  petitioner  is  a  citizen  of  another 
state,  is  insufficient  to  show  federal  ju- 
risdiction; an  allegation  that  petitioner 
is  a  corporation  created  under  the  laws 
of  such  other  state,  and  not  a  citizen 
of  the  state  in  which  the  action  was 
brought,  being  indispensable.  Frisbie 
V.  Chesapeake  &,  O.  R.  Co.  (C.  C. 
1893)  57  Fed.  1;  Winkler  v.  Chicago 
&  E.  L  R.  Co.  (C.  C.  1901)  108  Fed. 
306;  Dalton  v.  Milwaukee  Mechanics' 
Ins.  Co.  (C.  C.  1902)  118  Fed.  876; 
Wells  V.  Russellville  Anthracite  Coal 
Mining  Co.  (D.  C.  1913)  206  Fed.  528; 
Springs  v.  Southern  Ry.  Co.  (1902)  41 
S.  E.  100,  130  N.  C.  186;  Lewis  v. 
Clyde  S.  S.  Co.  (1902)  42  S.  B.  969, 131 
N.  C.  652,  rehearing  granted  (1903)  44 
S.  E.  666,  132  N.  C.  904.  CONTRA, 
Vestal  V.  Ducktown  Sulphur  Copper 
&  Iron  Co.  (D.  C.  1911)  210  Fed.  375. 

A  petition  by  a  corporation  for  a  re- 
moval to  the  federal  court  is  properly 
denied  where  it  fails  to  set  forth  that 
defendant  is  a  "citizen"  of  the  state. 
An  allegation  that  it  is  a  "resident"  is 
not  sufficient  Cleveland,  C,  C.  &  St 
L.  Ry.  Co.  V.  Doerr  (1891)  41  IlL  App. 
530. 

In  a  petition  for  removal,  the  plain- 
tiff in  the  titie  of  the  cause  was  desig- 
nated as  a  national  bank,  but  there  was 
nothing  in  the  petition  by  way  of  aver- 
ment to  show  that  it  was  organized  and 
incorporated  as  a  national  bank  pur- 
suant to  the  laws  of  the  United  States, 
and  the  only  allegation  of  citizenship 
was  that  the  plaintiff,  at  the  commence- 
ment of  the  suit,  was  and  still  is  a  cor- 
poration engaged  in  the  banking  busi- 
ness in  the  city  and  county  of  Alexan- 
dria and  state  of  Virginia.  Held,  that 
the  petition  was  fatally  defective  for  fail- 
ure to  aver  plaintiff's  citizenship,  as  the 
title  of  the  cause  could  not  be  treated 
as  an  averment  of  the  petition.  Alex- 
andria Nat  Bank  v.  Willis  C.  Bates  Co. 
(1908)  160  Fed.  839,  87  C.  C.  A.  643. 

A  record  not  showing  whether  defend- 
ant, entitled  by  a  company  name,  is  a 
natural  or  artificial  person,  and  a  peti- 
tion stating  that  defendant  is  a  citizen 
of  another  state,  without  averring  in- 
corporation in  that  state,  do  not  affirm- 
atively show  a  right  to  removal  because 
of  such  citizenship,  and  the  defect  can- 
not be  supplied  by  amendment  De  Loy 
v.  Travelers'  Ins.  Co.  (C.  C.  1893)  59 
Fed.  319. 

In  an  action  for  personal  injuries,  two 
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defendants  were  alleged  in  the  complaint 
to  be  foreign  corporations,  but  the  com- 
plaint contained  no  allegation  as  to 
whether  a  street  railway  company  which 
was  joined  as  a  defendant  was  a  corpo- 
ration. The  two  defendants  described 
as  foreign  corporations  filed  a  petition 
and  bond  for  removal  to  the  federal 
court,  stating  that  the  street  railway 
company  was  not  a  corporation,  but  a 
trade-name  under  which  one  of  two  in- 
dividuals was  doing  business,  and  that 
neither  of  such  persons  had  been  served 
with  process  or  were  parties  to  the 
suit  Held,  that  on  the  showing  made 
by  the  petition  it  was  the  duty  of  the 
trial  court  to  accept  the  petition  and 
bond,  and  proceed  no  further  in  the 
suit.  Tezarkana  Telephone  Co.  v. 
Bridges  (1906)  86  S.  W.  841,  75  Ark. 
116. 

A  railway  company,  having  complied 
with  Act  N.  O.  Feb.  10,  1899,  provid- 
ing the  manner  in  which  foreign  cor- 
porations may  become  domestic,  cannot 
remove  a  cause  to  the  United  States 
circuit  court  on  a  petition  not  specifical- 
ly alleging  that  it  is  a  nonresident  of 
North  Carolina,  but  merely  that  it  is  a 
corporation  originally  created  under  the 
laws  of  Virginia.  Thompson  v.  South- 
ern Ry.  Co.  (1902)  41  S.  E.  9,  130  N. 
C.  140. 

Allegations  in  a  petition  for  removal, 
that  defendant  is  a  federal  corporation 
incorporated  under  the  acts  of  con- 
gress, and  that  the  action  is  one  arising 
under  the  laws  of  the  United  States 
constituting  its  charter,  and  setting  out 
said  laws;  will  prevail  over  an  undenied 
allegation  of  plaintilTs  petition  that  de- 
fendant is  a  corporation  created  and 
existing  under  and  by  virtue  of  the  laws 
of  Texas.  Greer  v.  Texas  &  P.  Ry.  Co. 
(1897)  42  S.  W.  1038,  17  Tex.  Civ. 
App.  356. 

A  foreign  corporation,  in  a  petition 
to  remove,  having  alleged  that  it  was 
not  a  resident  or  inhabitant  of  Oregon, 
could  not  in  support  of  its  right  to  re- 
move claim  that,  having  complied  with 
the  laws  of  Oregon  regulating  foreign 
corporations,  it  became  for  purposes  of 
federal  jurisdiction  a  resident  or  inhab- 
itant of  the  federal  district  in  which  it 
was  doing  business.  Baldwin  v.  Pacific 
Power  &  light  Co.  (D.  C.  1912)  199 
Fed.  291. 

69.  Resid«iic«  of  partiesw— Where  the 

jurisdiction  of  a  federal  court  depends 
on  diverse  citizenship,  either  the  record 
or  the  petition  for  removal  must  show 
that  defendant  is  a  nonresident  of  the 
state  where  the  suit  is  brought.  Fife 
v.  Whittell  (C.  C.  1900)  102  Fed.  537. 

A  removal  petition  by  an  alien  which 
fails  to  allege  that  he  is  a  nonresident 
of  the  state  is  insufficient  Mayer  v. 
Karaghuesian  (C.  C.  1909)  169  Fed. 
736. 

An  allegation  that  defendant  is  a  cit- 
izen and  resident  of  a  state  other  than 
that  in  which  the  suit  is  pending  is  not 
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equivalent  to  an  allegation  that  be  is  a 
"nonresident  of  that  state,"  and  does 
not  show  his  right  to  a  removal.  Irving 
V.  Smith  (C.  C.  1904)  132  Fed.  207. 

A  petition  by  defendant  for  removal 
of  a  cause  to  a  federal  court  on  the 
ground  of  diverse  citizenship,  which  al- 
leges diverse  citizenship  and  residence 
of  the  parties,  but  fails  to  allege  that 
the  defendant  is  a  "nonresident  of  the 
state"  where  the  suit  is  brought,  is  in- 
sufficient to  authorize  a  removal  under 
Act  Aug.  13,  1888,  c.  866,  S  2,  25  Stat 
p.  433,  providing  that  suits  between  cit- 
izens of  different  states  pending  in  a 
state  court,  involving  amounts  within 
the  jurisdiction  of  the  federal  court, 
may  be  removed  by  the  defendant  or  de- 
fendants therein,  "being  nonresidents 
of  the  state."  Fife  v.  Whittell  (O.  C. 
1900)  102  Fed.  537. 

A  petition  to  remove  a  cause  from 
the  state  court  of  California,  alleging 
that  when  the  action  was  commenced 
and  when  the  petition  was  filed  peti- 
tioner was  a  resident  of  New  York,  did 
not  allege  that  he  was  a  "nonresident" 
of  California,  and  was  therefore  insuffi- 
cient De  La  Montanya  v.  De  La  Mon- 
tanya  (D.  C.  1907)  158  Fed.  117. 
CONTRA,  Lawrence  v.  Southern  Pac 
Co.  (C.  C.  198)  165  Fed.  241. 

The  petition  for  removal  of  a  cause 
from  a  state  court  to  the  federal  court, 
which  states  that  a  certain  firm  are  res- 
idents of  a  state  different  from  the  one 
in  which  defendant  resides,  is  insuffi- 
cient It  should  state  the  name  and 
residence  of  each  member  of  the  firm. 
Adams  v.  May  (C.  C.  1886)  27  Fed. 
907. 

A  petition  for  removal  showing  that 
petitioner  was  a  resident  of  another 
state,  but  not  showing  that  the  oppos- 
ing party  was  a  resident  of  the  state  in 
which  the  action  was  brought  is  fatally 
defective.  Elliott  v.  Stocks  (1880)  67 
Ala.  290. 

70.  —  Residence  of  oorporationa.— 

Where  the  pleadings  of  the  plaintiff 
show  the  defendant  to  be  a  foreign  cor- 
poration, the  fact  that  it  is  a  nonresi- 
dent of  the  state  is  presumed,  under 
the  law,  and  need  not  be  alleged  in  a 
petition  for  removal  Shattuck  v.  North 
British  &  Mercantile  Ins.  Co.  (1883) 
58  Fed.  609,  7  C.  C.  A.  386;  Myers  v. 
Murray,  Nelson  &  Co.  (C.  C.  1890)  43 
Fed.  695,  11  L.  R.  A.  216;  Wilcox  & 
Gibbs  Guano  Co.  v.  Phoenix  Inff.  Co. 
of  Brooklyn  (O.  C.  1894)  60  Fed.  929 
(judgment  affirmed  Phenix  Ins.  Co.  v. 
Charleston  Bridge  Co.  [1895]  65  Fed. 
628,  13  C.  C.  A.  58,  25  U.  S.  App.  190. 
following  Shattuck  v.  North  British  & 
Mercantile  Ins.  Co.  of  London  &  Edin- 
burgh [1893]  58  Fed.  609,  7  C.  C.  A. 
386.  19  U.  S.  App.  215);  Howard  v. 
Gold  Reefs  of  (Georgia  (0.  C.  1900) 
102  Fed.  657.  CONTRA,  Overman 
Wheel  Co.  v.  Pope  Mfg.  Co.  (C.  C. 
1891)  46  Fed.  577;   Guinault  v.  Louis- 
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vUIe  &  N.  B.  Co.  (1889)  41  La.  Ann. 
571,  6  South.  850. 

A  petftion  for  removal  of  a  cause  by 
a  corporation  of  one  state  sued  in  the 
courts  of  another  state  is  not  sufficient 
unless  it  alleges,  in  addition  to  the  usu- 
al averments  as  to  citizenship,  that  it  is 
a  nonresident  of  the  state  in  which  it 
is  sued.  Hirschl  v.  J.  I.  Case  Thresh- 
ing-Mach.  Co.  (C.  C.  1890)  42  Fed. 
803. 

Petition  by  defendant  for  removal  of 
a  cause  in  a  Pennsylvania  state  court, 
averring  that  it  is  a  resident  of  New 
Jersey,  is  sufficient,  where  the  record 
elsewhere  clearly  shows  that  defend- 
ant was  a  nonresident  of  Pennsylvania. 
Miller  v.  Soule  (D.  C.  1915)  221  Fed. 
493. 

Where  a  petition  by  a  corporation 
created  by  the  laws  of  Connecticut, 
praying  the  removal  of  a  cause  from 
an  Oregon  court  to  the  circuit  court  of 
the  United  States,  alleges  that  it  is  a 
citizen  of  Connecticut,  and  of  no  other 
state,  and  has  itar  principal  office  and 
place  of  business  there,  it  need  not 
aver  that  the  corporation  is  not  a  resi- 
dent of  Oregon.  Koshland  v.  National 
Fire  Ins.  Co.  (1897)  49  P.  845,  81 
Or.  206. 

71.  Citizenship  at  time  of  bringing 
suit^— To  sustain  federal  jurisdiction 
over  a  removed  cause  on  the  ground  of 
diverse  citizenship  or  alienage,  it  must 
appear  affirmatively  from  the  petition 
for  removal,  or  elsewhere  in  the  record, 
that  such  diversity  or  alienage  existed 
at  the  commencement  of  the  suit,  and 
not  merely  at  the  time  of  removal  or 
subsequently.  Phoenix  Ins.  Co.  v. 
Pechner  (1877)  95  U.  S.  183,  24  Ia 
£d.  427  (affirming  Pechner  v.  Phoenix 
Ins.  Co.  [1875]  65  N.  Y.  195) ;  Gibson 
V.  Bruce  (1883)  108  U.  S.  561,  2  Sup. 
Ct.  878»  27  Ix  Ed.  825;  Houston  &  T. 
C.  B.  CJo.  V.  Shirley  (1884)  111  U.  S. 
358,  4  Sup.  Ct.  472,  28  L.  Ed.  455; 
Smith  V.  Akers  (1886)  117  U.  S.  197, 
6  Sup.  Ct  669,  29  li.  Ed.  888;  Stevens 
V.  Nichols  (1889)  130  U.  S.  230,  9  Sup. 
Ct.  518,  32  L.  Ed.  914;  Jackson  ▼. 
AUen  (1889)  132  U.  S.  27,  10  Sup. 
Ct.  9,  33  L.  Ed.  249;  La  Confiance 
Campagnie  D' Assurance  Centre  L*In- 
ccndie  v.  Hall  (1890)  137  U.  S.  61,  11 
Sup.  Ct  5,  34  Ia  Ed.  573;  Kellam  v. 
Keith  (1892)  144  U.  S.  568,  12  Sup. 
Ct.  922,  36  L.  Ed.  544;  Mattingly  v. 
Northwestern  VirginU  R.  Co.  (1895) 
158  U.  S.  53,  15  Sup.  Ct  725,  39  L. 
Ed.  894;  Kaeiser  v.  Illinois  Cent  R. 
Co.  (C.  C.  1880)  6  Fed.  1;  MacNaugh- 
ton  V.  South  Pac.  C.  R.  Co.  (C.  C. 
1884)  19  Fed.  881;  Seddon  v.  Virginia, 
T.  &  C.  Steel  &  Iron  Co.  (C.  C.  1888) 
36  Fed.  6,  1  L.  R.  A.  108;  Foster  v. 
Paragould  S.  E.  R.  Co.  (C.  C.  1896) 
74  Fed.  273;  Weed  Sewing  Mach.  Co. 
V.  Smith  (1873)  71  IlL  204;  United 
States  Sav.  Inst  v.  Brockschmidt 
(1874)  72  m.  370;  Indianapolis,  B.  & 
W.  Ry.  Co.  v.  Risley   (1875)  50  Ind. 


60;  Holden  v.  Putnam  Fire  Ins.  Co. 
(1871)  46  N.  Y.  1.  7  Am.  Rep.  287; 
Risley  v.  Indianapolis  B.  &  W.  R.  Co. 
(N.  Y.  1874)  1  Hun,  202;  Pechner  v. 
Phoenix  Ins.  Co.  (1875)  65  N.  Y.  105 
(affirming  [1872]  6  Lans.  411);  Tug- 
man  V.  National  S.  S.  Co.  (1879)  76  N. 
Y.  207  (affirming  [1878]  13  Hun,  332) ; 
Herndon  v.  JBtna  Ins.  Co.  (1890)  107 
N.  C.  194,  12  S.  E.  240,  10  L.  R.  A. 
53;  Same  V.  Lancashire  Ins.  Co.  (1890) 
107  N.  C.  191,  12  S.  E.  241;  BlackweU 
V.  Lynchburg  &  D.  R.  Co.  (1890)  107 
N.  C.  217,  12  S.  E.  133;  Bradley  v. 
Ohio  River  &  C.  Ry.  Co.  (1896)  26  S. 
E.  169,  119  N.  C.  744.  CONTRA, 
Jackson  v.  Mutual  Life  Ins.  Co.  (C.  C. 
1878)  Fed.  Cas.  No.  7,141;  Chicago, 
St  L.  &  N.  O.  R.  Co.  V.  McComb  (O. 
C.  1879)  Fed.  Cas.  No.  2,670;  McLean 
V.  St  Paul  &  C.  Ry.  Co.  (C.  C.  1879) 
Fed.  Cas.  No.  8,892  (affirmed  St  Paul 
&  C.  R.  Co.  V.  McLean  [1883]  108  U. 
S.  212,  2  Sup.  Ct  498,  27  L.  Ed.  703) ; 
Wehl  V.  Wald  (C.  C.  1879)  Fed.  Cas. 
No.  17,356;  Jackson  v.  Mutual  Life 
Ins.  Co.  of  New  York  (1878)  60  Ga. 
423;  SUflTord  t.  Hightower  (1882)  68 
Ga.  394. 

An  allegation  in  the  petition  that  a 
party  "is*'  a  citizen  of  a  certain  state 
is  not  sufficient  to  show  citizenship  at 
the  commencement  of  the  action. 
Phoenix  Ins.  Co.  v.  Pechner  (1877)  95 
U.  S.  183,  24  L.  Ed.  427  (affirming 
Pechner  v.  Phoenix  Ins.  Co.  [1875]  65 
N.  Y.  195,  which  affirmed  6  Lans.  411) ; 
People  V.  Superior  Court  of  Chicago 
(1864)  34  111.  356;  Green  v.  Heaston 
(1900)  56  N.  E.  87,  154  Ind.  127;  Hol- 
den V.  Putnam  Fire  Ins.  Co.  (1871)  46 
N.  Y.  1,  7  Am.  Rep.  287;  Herndon  v. 
JEtna  Ins.  Co.  (1890)  107  N.  C.  191, 
12  S.  E.  240,  10  L.  R.  A.  53;  Same  v. 
Lancashire  Ins.  Co.  (1890)  107  N.  O. 
191,  12  S.  E.  241. 

An  allegation  in  a  petition  for  renK>v- 
al  that  one  of  the  petitioners  is  a  cor- 
poration organized  under  the  laws  of 
a  foreign  country  is  a  sufficient  allega- 
tion that  it  was  a  citizen  of  such  coun- 
try when  the  action  was  commenced 
against  it  Roberts  v.  Pacific  &  A.  Ry. 
&  Navigation  Co.  (1903)  121  Fed.  785, 
58  C.  C.  A.  61  (reversing  on  other 
grounds  Roberts  v.  Pacific  &  A.  Ry.  & 
Nav.  Co.  (C.  C.  1900)  104  Fed.  577); 
Continental  Wall  Paper  Co.  v.  Lends 
Voight  &  Sons  Co.  (C.  C.  1900)  106 
Fed.   550. 

Where  an  averment  in  the  original 
complaint  that  defendant  company  is  a 
foreign  corporation  is  supplemented  by 
the  statement  in  the  petition  for  re- 
moval that  it  is  a  corporation  under 
the  laws  of  Great  Britain,  the  fact  that 
it  was  a  foreign  corporation  at  the 
commencement  of  the  action  is  suffi- 
ciently alleged.  National  S.  S.  Co.  v. 
Tugman  (1882)  106  U.  S.  118,  1  Sup. 
Ct  58,  27  L.  Ed.  87. 

The  complaint  originally  filed  in  a 
cause  afterwards  removed  to  the  cir- 
cuit court  alleged  that  plaintiff  was  a 
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resident  of  Washington,  and  defendant 
was  a  resident  of  Prince  Edward*s  is- 
land, Canada,  on  certain  dates  therein 
mentioned,  all  before  the  bringing  of 
the  action.  The  petition  for  removal 
alleged  that  "said  suit  is  a  controversy 
between  plaintiff,  a  citizen  of  Washing- 
ton, and  this  defendant,  who  is  *  *  * 
a  citizen  of  the  British  empire,"  etc. 
Held,  that  it  does  not  aflSrmatively  ap- 
pear that  this  diversity  of  citizenship 
existed  at  the  time  the  action  was  com- 
menced. Craswell  v.  Belanger  (1893) 
56  Fed.  529,  6  C.  0.  A.  1,  15  U.  S. 
App.  104. 

Though  the  petition  for  removal  fail- 
ed to  show  diverse  citizenship  when 
the  action  was  commenced,  the  judg- 
ment will  not  be  reversed  when  from 
the  whole  record  diverse  citizenship 
can  fairly  be  presumed.  La  Belle  Box 
Co.  V.  Stricklin  (1914)  218  Fed.  529, 
134  O.  O.  A.  257. 

But  a  petition  for  removal  by  an  in- 
tervener, if  filed  simultaneously  witii 
his  petition  of  intervention,  isr  sufficient 
if  it  aver  the  citizenship  of  the  parties 
in  the  present  tense;  for,  as  to  the  in- 
tervener, the  filing  of  his  petition  of  in- 
tervention is  the  commencement  of  the 
suit.  Burdick  v.  Peterson  (C.  C.  1880) 
6  Fed.  840,  2  McCrary,  135. 

The  petition  for  removal  alleged  that 
the  controversy  was  wholly  between 
citizens  of  different  states  and  that  the 
defendant  was  a  corporation  organized 
and  incorporated  and  existing  under 
the  laws  of  the  state  of  New  York, 
and  is  a  citizen  and  resident  of  such 
state,  with  its  principal  place  of  busi- 
ness in  New  York  City,  N.  Y.,  and  nev- 
er has  been  and  is  not  now  a  citizen  or 
resident  of  the  state  of  Iowa.  Held, 
that  a  defect  in  such  petition,  in  fail- 
ing to  allege  that  defendant  was  a  citi- 
zen of  the  state  of  New  York  at  the 
time  the  suit  was  brought,  was  not 
cured  by  an  averment  in  plaintiff's  pe- 
tition that  defendant  is,  and  was  at  all 
the  dates  therein  stated,  a  corporation 
duly  organized  and  authorized  to  do 
business  within  the  state  of  Iowa,  since, 
if  any  inference  as  to  defendant's  citi- 
zenship iff  to  be  drawn  from  that  alle- 
gation, it  is  that  the  corporation  was 
organized  within  the  state  of  Iowa. 
Dalton  V.  Germania  Ins.  Co.  (O.  0. 
1902)   118  Fed.  936. 

A  petition  by  defendant  for  the  re- 
moval of  an  action  to  the  federal  court, 
which  avers  that  "the  controversy  in 
said  action  is  between  citizens  of  dif- 
ferent states";  that  defendant  "at  the 
time  of  the  commencement  was  and 
still  is  a  citizen  and  resident  *  *  * 
of  Illinois;  that  plaintiff  was  then  and 
still  is  a  resident  ♦  ♦  ♦  of  Iowa"— 
is  insufficient,  for  failing  to  allege  the 
citizenship  of  plaintiff  at  the  com- 
mencement of  the  action.  O'Connor  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa, 
1908)  117  N.  W.  979,  on  rehearing 
(Iowa,  1909)  122  N.  W.  947.  But 
see  Dalton  v.  Qermania  Ins.  Co.   (O. 
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C.  1902)  118  Fed.  936,  holding  that 
a  petition  for  removal,  alleging  that  the 
controversy  is  wholly  between  citizens 
of  different  states,  in  that  the  plain- 
tiff is  now  and  was  at  the  time  of  filing 
the  petition  in  the  action  a  citizen  and 
resident  of  the  state  of  Iowa,  and  the 
defendant  'is  a  'corporation  organized, 
incorporated,  and  existing  under  the 
laws  of  the  state  of  New  York,  and  is 
a  citizen  and  resident  of  said  state, 
with  its  principal  place  of  business  in 
New  York  City,  New  York,  and  never 
has  been  and  is  not  now  a  citizen  or 
resident  of  the  state  of  Iowa,"  was  in- 
sufficient for  failure  to  allege  that  de- 
fendant "was"  a  citizen  of  the  state  of 
New  York  at  the  time  the  suit  was 
brought  in  the  state  court 

72.  ResMeiiM  at  tine  of  kH««liig 
tuit^-Where  neither  the  petition  for 
removal  of  a  cause  from  the  state  to 
the  federal  court  on  the  ground  of  di- 
verse citizenship  nor  the  record  shows 
that  defendant  was  a  nonresident  of 
the  state  where  the  suit  was  brought 
at  the  time  of  filing  the  petition,  the 
federal  court  does  not  obtain  jurisdic- 
tion. Freeman  v.  Batler  (C.  C.  1889) 
39  Fed.  1;  CampreUe  v.  Balbach  (C. 
O.  1891)  46  Fed.  81;  Chesapeake  &  O. 
B.  Co.  V.  Banks'  Adm'r  (1911)  135  S. 
W.  285.  142  Ky.  746. 

An  allegation  in  the  present  tense 
that  the  defendants  are  residents  of 
another  state  is  insufficient  Beede  v. 
Oheeney  (C.  C.  1881)  5  Fed.  388; 
Chesapeake  &  O.  R.  Co.  y.  Banks* 
Adm^r  (1911)  135  S.  W.  285,  142 
Ky.  746. 

An  averment,  in  a  petition  for  remov- 
al on  the  ground  of  diversity  of  citizen- 
ship, that  the  defendant  was,  at  the 
time  of  the  commencement  of  the  suit, 
and  still  is,  a  citizen  and  resident  of 
another  state,  named,  is  a  sufficient  al- 
legation that  he  was  at  the  time  of  the 
commencement  of  the  suit  and  when 
the  petition  was  filed  a  nonresident  of 
the  state  in  which  the  suit  waer  brought 
since  a  person  cannot  be  a  resident  of 
two  states  at  the  same  time.  While  it 
is  the  well-established  rule  that  the 
fact  of  such  nonresidence  must  dear- 
ly appear  from  the  petition  or  record, 
and  that  no  fact  can  be  taken  by  in- 
tendment, no  set  form  of  words  isr  in- 
dispensable, and  it  is  sufficient  to  allege 
facts  from  which  such  nonresidence 
follows  as  a  necessary  legal  conclu- 
sion. Zebert  v.  Hunt  (C.  C.  1901)  108 
Fed.  449. 

73.  Fraudulent  loinder  to  prevent  re- 
moval.— ^Where  an  action  is  brought  in  a 
state  court  jointly  against  a  foreign 
corporation  and  a  citizen  of  the  same 
state  with  plaintiff,  the  defendant  cor- 
poration may  allege,  in  a  petition  for 
removal  from  the  state  to  the  federal 
court,  and  prove  that  its  codefendant 
was  joined  with  it  merely  for  the 
fraudulent  purpose  of  defeating  the  ju- 
risdiction of  the  federal  court     I>6w 
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V.  Bradstreet  Co.  (0.  C.  1891)  46  Fed. 
S24. 

A  petition  to  remove  a  case  to  the 
federal  court  because  of  diversity  of 
citizenship  must,  where  plaintiff  had 
Joined  a  resident  as  defendant,  state 
the  facts  showing  a  fraudulent* joinder; 
a  mere  general  allegation  of  fraud  be- 
ing insufficient.  Offner  v.  Chicago  & 
E.  R.  Co.  (1906)  148  Fed.  201,  78  C. 
C.  A.  359;  Clark  v.  Chicago,  R.  1.  & 
P.  Ry.  Co.  (D.  C.  1912)  194  Fed.  505; 
Illinois  Cent  R.  Co.  v.  Robinson  (Ala. 
1914)  66  So.  519;  lioyd  v.  North  Caro- 
lina R.  Co.  (1913)  78  S.  E.  489,  162  N. 
C.  485;  Smith  v.  Harris  Granite 
Quarries  Co.  (1913)  80  S.  E.  388, 
164  N.  C.  338;  Pruitt  v.  Charlotte 
Power  Co.  (1914)  81  S.  E.  624,  165 
N.  C.  416;  Lloyd  v.  Southern  Ry.  Co. 
(1914)  81  S.  B.  1003,  166  N.  C.  24; 
CogdiU  V.  Clayton  (N.  C.  1915)  87  S. 
E.  338;  Rutherford  v.  Illinois  Cent.  R. 
Co.  (1905)  85  S.  W.  199,  27  Ky.  Law 
Rep.  397,  120  Ky.  15;  Carter  Coal  Co. 
V.  Prichard's  Adm'r  (Ky.  1915)  179  S. 
W.  1038;  Eastin  &  Knox  v.  Texas  & 
P.  Ry.  Co.  (1906)  92  S.  W.  838,  99 
Tex.  654,  reversing  judgment  Texas  & 
P.  Ry.  Co.  V.  Eastin  &  Knox  (Tex. 
Civ.  App.  1905)  89  S.  W.  440. 

Allegations  in  a  removal  petition  that 
a  resident  employ^  was  fraudulently 
joined  with  a  nonresident  railway  com- 
pany as  defendant  in  a  personal  in- 
jury suit  by  another  employ^,  to  pre- 
vent a  removal  for  diverse  citizenship, 
are  insufficient  to  entitle  petitioner  to 
a  removal,  where  under  the  local  law 
the  facts  alleged  stated  a  case  for 
which  defendants  might  be  jointly  sued. 
Illinois  Cent.  R.  Co.  of  State  of  Illi- 
nois V.  Sheegog  (1909)  30  S.  Ct  101, 
215  U.  S.  308  (affirming  judgment  Illi- 
nois Cent  R.  Co.  of  State  of  Illinois 
▼.  Sheegog's  Adm'r  [1907]  103  S.  W. 
323,  126  Ky.  252);  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Dowell  (1913)  33  Sup. 
Ct  684,  229  U,  S.  102,  57  L.  Ed.  1090 
(affirming  judgment  Dowell  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.  [1910]  112  P. 
136,  83  Kan.  562);  Chesapeake  &  O. 
R.  Co.  V.  Cockrell  (1914)  34  S.  Ct 
278,  232  U.  S.  146,  58  L.  Ed.  544  (af- 
firming judgment  Same  v.  Banks'  Adm'r 
[1911]  137  S.  W.  1066,  144  Ky.  137); 
Armstrong  v.  Kansas  City  Southern 
Ry.  Co.   (C.  C.  1911)  192  Fed.  608. 

An  averment  that  a  resident  railway 
employe,  made  a  party  defendant  in  a 
personal  injury  action  brought  against 
a  nonresident  railroad  company  by  an- 
other employ^,  was  a  man  of  small 
means,  and  the  responsibility  of  the 
railroad  company  was  unquestioned, 
does  not  show  a  fraudulent  joinder  to 
prevent  removal.  Chicago,  R.  L  &  P. 
R.  Co.  V.  Dowell  (1913)  33  S.  Ct  684, 
229  U.  S.  102,  57  L.  Ed.  1090,  affirm- 
ing judgment  Dowell  v.  Chicago,  R.  L 
&  P.  Ry.  Co.  (1910)  112  P.  136,  83 
Kan.  562* 

Where  a  petition  for  removal  alleged 
that  the  resident  defendant  was  joined 


for  the  purpose  of  preventing  a  remov- 
al of  the  action,  but  did  not  allege  that 
said  defendant  was  "wrongfully  or 
fraudulently"  made  a  party  defendant, 
and  it  appeared  that  plaintiff  was  en- 
titled to  sue  the  defendants  jointly,  the 
petition  was  insufficient.  Thomas  v. 
Great  Northern  Ry.  Co.  (1906)  147 
Fed.  83,  77  C.  C.  A.  255. 

A  petition  for  removal  charging 
fraudulent  joinder  must  do  more  than 
deny  the  cause  alleged.  Cogdill  v. 
Clayton  (N.  C.  1915)  87  S.  E.  338. 

Where  a  nonresident  defendant  and 
resident  superior  servants  were  joint- 
ly sued  for  death  of  plaintiff's  intes- 
tate, a  petition  by  the  nonresident  de- 
fendant for  removal  which  merely  de- 
nies the  resident  employes'  liability  as 
a  conclusion  and  alleges  that  they  were 
not  present  at  the  time  does  not  state 
facts  sufficient  to  show  a  fraudulent 
joinder.  Smith  v.  Harris  Granite  Quar- 
ries Co.  (1913)  80  S.  E.  388,  164  N. 
C.  338. 

Where  an  action  is  brought  against 
two  defendants,  a  petition  by  one  of 
them  for  removal  to  the  federal  court 
on  -the  ground  of  nonresidence,  alleg- 
ing that  the  other  defendant  is  a  sham, 
made  such  to  prevent  the  removal,  is 
insufficient  for  that  purpose.  Baber  v. 
Southern  Ry.  Co.  (1907)  56  S.  E.  540, 
76  S.  C.  4. 

Where  a  removal  petition  alleged  the 
requisite  diversity  of  citizenship,  that 
the  matter  in  dispute  exceeded,  exclu- 
sive of  interest  and  costs,  the  sum  of 
$2,000,  that  a  separable  controversy 
existed  between  plaintiff  and  petition- 
er, and  that  a  codefendant  was  fraudu- 
lently joined  to  defeat  federal  jurisdic- 
tion and  prevent  removal,  it  was  suffi- 
cient for  that  purpose,  though  it  was 
defective  in  detail  as  to  what  constitut- 
ed the  alleged  fraud.  Donovan  v. 
Wells  Fargo  &  Co.  (1909)  169  Fed. 
363,  94  0.  C.  A.  609,  22  L.  R.  A.  (N. 
S.)  1250. 

A  petition  for  removal,  filed  by  one 
of  a  number  of  defendants  in  an  action 
for  negligence,  which  charges  that  no 
grounds  of  action  are  alleged  by  plain- 
tiff or  exist  against  its  codefendants, 
and  that  they  were  fraudulently  joined 
to  deprive  petitioner  of  its  right  to  re- 
move the  case,  shows  a  right  of  re- 
moval on  its  face,  where  the  requisite 
jurisdictional  facts  are  stated,  and, 
unless  issue  is  joined  on  such  allega- 
tions, a  motion  to  remand  is  properly 
denied.  Hunter  v.  Illinois  Cent  R.  Co. 
(1011)  188  Fed.  645,  110  C.  C.  A.  459; 
Bradshaw  v.  Bowden  (D.  C.  1914)  226 
Fed.  323. 

In  an  action  against  resident  and  non- 
resident railway  companies,  a  petition 
of  the  defendant  for  removal  alleging 
that  the  cause  was  severable,  with  the 
facts  showing  the  reason  therefor,  and 
that  plaintiff  with  knowledge  of  these 
facts  set  out  a  fictitious  statement 
showing  joint  liability  to  defeat  the  ju- 
risdiction of  the  federal  court,  raised 
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an  issue  of  fact  which  required  the  im- 
mediate removal  of  the  cause  to  the 
federal  court  Gibson  v.  Chesapeake 
&  O.  Ry.  Co.  (C.  C.  A.  1914)  215  Fed. 
24;  Sears  v.  Atchison,  T.  &  S.  F.  Ry. 
Co.  (1912)  147  S.  W.  860,  163  Mo. 
App.  711. 

Where,  in  an  action  for  injuries,  the 
petition  stated  as  a  ground  for  liability 
against  the  resident  defendant  that  he 
knew  of  the  defective  mold  into  which 
plaintiff  was  pouring  molten  iron  at 
the  time  he  was  injured  by  such  defect, 
and  with  such  knowledge  directed 
plaintiff  so  to  do,  a  petition  for  removal 
on  the  ground  of  fraudulent  joinder, 
alleging  that  such  defendant  had  noth- 
ing to  do  with  the  accident,  but  which 
failed  to  deny  plaintiff's  allegation  and 
to  allege  that  it  was  known  by  plaintiff 
to  be  untrue  when  made,  and  was  made 
to  prevent  removal,  was  insufiScient 
Evansberg  v.  Insurance  Stove,  Range 
&  Foundry  Co.  (C.  C.  1908)  168  Fed. 
3001. 

A  petition  by  one  of  several  defend- 
ants based  on  the  ground  that  the  oth- 
er defendants  were  joined  for  the  sole 
purpose  of  preventing  a  removal  al- 
leged that  the  other  defendants  were 
men  of  small  means,  having  but  little 
property  from  which  a  judgment 
against  them  might  be  recovered,  and 
that  the  petitioner  was,  at  time  of 
suit,  entirely  solvent  and  able  to  pay 
its  debts,  or  any  judgment  recovered 
against  it,  and  that  it  had  property 
more  than  sufficient  to  pay  the  amount 
sued  for,  and  that,  according  to  the 
allegations  in  the  petition  in  the  ac- 
tion, any  act  of  negligence  on  the  part 
of  the  other  defendants  alleged  to  have 
produced  the  injury  to  plaintiff  was  an 
act  of  the  petitioner,  which  was  ac- 
cordingly responsible  therefor.  Held  to 
plead  specific  facts  from  which  peti- 
tioner concluded  that  the  joinder  was 
fraudulent.  Schwyhart  v.  Barrett  (Mo. 
App.  1910)  130  S.  W.  388. 

Petition  for  removal  of  action  against 
foreign  corporation  to  federal  court 
held  insufficient  in  connection  with  the 
pleadings  and  admissions  of  record  not 
inconsistent  therewith  to  show  that 
plaintiff  joined  a  domestic  corporation, 
and  based  his  action  on  the  federal  Em- 
ployers* Liability  Act  fraudulently  to 
prevent  a  removal.  Lloyd  v.  North 
Carolina  R.  Co.  (1913)  78  S.  E.  489, 
182  N.  C.  485. 

74.  Separable  controversies.— A  peti- 
tion by  one  of  several  defendants  for 
removal  on  the  groimd  of  separable 
controversy  should  of  itself  distinctly 
show  and  point  out  the  separable  con- 
troversy, name  the  parties  to  it,  And 
state  all  the  grounds  upon  which  the 
petitioner  relies;  and  it  43hould  also 
show  that  such  controversy  involves 
the  requisite  jurisdictional  amount. 
Gates  Iron  Works  v.  James  E.  Pepper 
&  Co.  (C.  C.  1899)  98  Fed.  449.  But 
see  Sharkey  v.  Port  Blakely  Mill  Go. 
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(C.  C.  1899)  92  Fed.  425,  holding  that, 
when  a  cause  which  is  removable  be- 
cause of  diverse  citizenship  is  joined 
with  a  cause  which  is  not  removable, 
the  removal  of  the  former  carries  the 
entire  suit,  so  that  defendant  need  not 
set  forth  in  his  petition  the  existence 
of  a  separable  controversy. 

It  is  usual  in  a  petition  for  removal 
which  alleges  a  separable  controversy 
to  set  out  the  nature  of  such  contro- 
versy, but  it  is  sufficient  if  it  appears 
from  the  record  that  such  controversy 
actually  exists.  Harding  v.  Standard 
Oil  Co.   (C.  C.  1909)   170  Fed.   651. 

A  motion  for  the  removal  of  a  cause 
to  the  federal  court  must  be  overruled 
unless  the  petition  for  removal  shows 
the  existence  of  a  controversy  which  is 
wholly  between  citizens  of  different 
states,  and  which  can  be  fuUy  deter- 
mined as  between  them,  that  being  the 
jurisdictional  fact  upon  which  the  right 
of  removal  depends.  McCabe*8  Adm'x 
V.  Maysville  &  B.  S.  R.  Co.  (1902)  66 
S.  W.  1054,  23  Ky.  Law  Rep.  2328,  112 
Ky.  861. 

An  applicant  for  severance  and  trans- 
fer of  an  ejectment  suit  must  make  an 
affirmative  showing  that  the  federal 
court  can  finally  and  effectually  deter- 
mine the  controversy  as  to  him  with- 
out his   codefendant     Crane    v.    Seitz 

(1874)  30  Mich.  453;   Crane  v.  Gerloif 

(1875)  31  Mich.  454. 

Allegations  in  a  petition  for  removal 
of  a  separable  controversy,  amounting 
simply  to  a  traverse  of  the  facts  alleg- 
ed in  plaintiff's  petition,  are  insuffi- 
cient. Southern  Ry.  <Jo.  v.  Lloyd 
(1916)  36  S.  Ct  210. 

Where  one  brings  an  action  of  eject- 
ment against  a  citizen  of  the  same  state 
with  himself,  in  a  state  court,  and  de- 
fendant pleads  to  the  merits,  and  a 
citizen  of  another  state  is,  on  his  own 
application,  made  a  codefendant,  the 
cause  will  not  be  transferred  to  the 
federal  courts  on  a  petition  of  both  de- 
fendants, which  states  no  facts  in  re- 
lation to  the  ownership  of  the  land,  or 
their  relation  to  each  other.  Allin  v. 
Robinson  (C.  0.  1871)  Fed.  Cas.  No. 
249. 

Where,  in  an  a<*tion  for  injuries  to  a 
passenger,  the  petition  joined  the  rail- 
road company  and  its  servants  as  de- 
fendants, and  charged  them  jointly  as 
wrongdoers,  a  petition  by  the  railroad 
company  to  remove  the  cause  to  the 
federal  court,  for  diversity  of  citizen- 
ship, on  the  ground  that  the  action  in- 
volved a  separable  controversy  between 
it  and  its  servants,  whose  citisenship 
was  the  same  as  plaintiffs' — merely 
ilenying  the  negligence  of  its  codefend* 
ants  as  charged,  and  alleging  that  plain- 
tiffs' purpose  in  joining  such  codefend- 
ants  was  for  the  fraudulent  purpose 
of  defeating  the  jurisdiction  of  the  fed- 
eral court— was  insufficient;  such  aver- 
ments being  mere  conclusions,  and  not 
facts  showing  a  separable  controversy. 
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Rutherford  v.  lUinois  Cent  R.  Go. 
(1905)  86  S.  W.  1»9,  27  Ky.  Law  Rep. 
397,  120  Ky.  15. 

A  showing  in  an  application  by  one 
of  two  defendants  for  a  transfer  mere- 
ly by  the  general  statement  that  the 
suit  is  one  in  which  there  could  be  a 
final  determination  of  the  controyersy 
as  far  as  it  concerned  such  applicant 
without  the  presence  of  his  codefend- 
ant  is  but  the  statement  of  an  opinion 
or  legal  conclusion.  Such  application 
must  state  the  facts  constituting  a 
proper  basis  for  the  decision  of  the 
court  Crane  ▼.  Seitz  (1874)  30  Mich. 
453;  Crane  ▼.  Gerloif  (1875)  31  Mich. 
454. 

75.  Amount  In  oontroversy.— In  case 
of  a  controversy  between  citizens  of 
different  states  as  to  the  validity  of  an 
attachment  in  an  action,  in  which  plain- 
tifTs  claim  was  admitted,  the  applica- 
tion for  removal  should  show  affirma- 
tively that  the  amount  involved  in  that 
controversy  is  more  than  the  jurisdic- 
tional amount  Keith  v.  Levi  (C.  0. 
1880)  2  Fed.  743,  1  McCrary,  343. 

Where  the  petition  for  removal  al- 
leges that  the  action  is  on  a  fraudulent- 
ly executed  mortgage,  and  to  cancel 
bonds  fraudulently  issued  and  secured 
by  it,  to  the  amount  of  $45,000,  and 
states  that  the  amount  in  controversy 
exceeds  the  jurisdictional  amount,  and 
the  controversy  is  suffidentiy  stated  in 
the  complaint,  a  motion  to  remand  to 
the  state  court  on  the  ground  that  the 
petition  for  removal  and  the  record  do 
not  show  that  the  amount  in  contro- 
versy is  sufficient  will  be  denied. 
Chambers  v.  McDougal  (C.  C.  1890) 
42  Fed.  694. 

In  an  action  for  the  specific  perform- 
ance  of  a  sale  of  land,  where  plaintiff 
alleged  that  she  had  performed  all  of 
her  agreements,  and  asked  for  a  con- 
veyance, and  there  was  no  question  of 
interest  involved,  it  was  unnecessary 
for  the  petition  to  allege  that  the 
amoimt  involved  exceeded  the  jurisdic- 
tional amount,  exclusive  of  costs  and 
•  interest."  Weber  v.  Travelers'  Ins. 
Co.  (C.  C.  1891)  45  Fed.  657. 

Where  a  petition  by  defendant  for 
removal  states  that  there  is  a  contro- 
versy between  the  parties  involving  the 
requisite  amount,  it  is  no  objection  to 
the  removal  that  defendant  has  filed 
no  pleadings  from  which  such  contro- 
versy appears.  Creagh  v.  Equitable 
Life  Assur.  Soc.  (C.  C.  1897)  83  Fed. 
849. 

Where,  on  motion  to  remand  a  cause 
removed  to  the  federal  court,  the  re- 
moval petition  stated  that  the  amount 
in  controversy  exceeded  the  jurisdic- 
tional amount,  and  it  was  alleged  in  the 
complaint  that  land  contracts  sought 
to  be  set  aside  were  of  greater  value 
than  that  amount,  a  contention  that 
the  matter  in  dispute  was  not  sufficient 
in  value  was  without  merit    Hyde  v. 


Victoria  Land  Co.  (C.  C.  1903)  125 
Fed.  970. 

Where  plaintiff's  pleading  in  a  state 
court  contained  a  number  of  counts  or 
paragraphs,  each  claiming  damages  for 
alleged  wrongful  acts  of  defendant  in 
the  sum  of  |1,900,  and  also  a  prayer 
for  an  injunction  to  restrain  a  con- 
tinuance of  such  acts,  an  allegation  in 
a  petition  for  removal  that  the  amount 
in  controversy  exceeds  the  jurisdic- 
tional amount  must  be  accepted  as 
true,  even  if  the  prayers  for  damages 
be  construed  as  claiming  only  |1,9(X) 
in  all;  there  being  nothing  in  the  plead- 
ing showing  the  value  of  the  matter 
involved  in  the  controversy  with  re- 
spect to  the  injunctive  relief  sought 
Southern  Cash  Register  Co.  v.  National 
Cash  Register  Co.  (C.  C.  1906)  143 
Fed.  659. 

Where  a  suit  was  brought  by  a  city 
against  a  telegraph  company  to  re- 
cover |1,772  for  street  rentals  for  the 
maintenance  of  defendant's  poles  and 
wires  and  the  bill  prayed  for  the  pay- 
ment of  the  rentals  or  forfeiture  of  de- 
fendant's rights  in  the  streets,  and 
that  its  occupation  thereof  should 
cease,  the  matter  in  controversy  was 
not  necessarily  limited  to  the  amount 
of  the  money  sought  to  be  recovered, 
and  hence  a  verified  removal  petition 
stating  that  the  value  of  the  matter 
in  controversy  was  more  than  the  ju- 
risdictional amount  sufficiently  showed 
that  the  amount  in  controversy  was  suf- 
ficient to  confer  federal  jurisdiction. 
City  of  Memphis  v.  Postal  Telegraph 
Cable  Co.  (1906)  145  Fed.  602,  76  C. 
C.  A.  292,  reversing  decree  (C.  C. 
1905)  139  Fed.  707. 

An  allegation  in  a  petition  for  the  re- 
moval of  a  suit  to  determine  the  right 
to  take  water  from  a  public  stream  for 
irrigation  or  other  purposes,  that  the 
value  of  the  matter  in  dispute  exceeds 
the  jurisdictional  amount  where  not 
denied,  is  sufficient  to  authorize  the  fed- 
eral court  to  take  jurisdiction.  Waha- 
Lewiston  Land  &  Water  Co.  v.  Lewis- 
ton- Sweetwater  Irr.  Co.  (C.  C.  1907) 
158  Fed.  137. 

A  petition  for  removal  showing  that 
the  case  involved  sufficient  to  render 
it  removable,  in  the  absence  of  any  de- 
nial of  its  allegations,  must  be  taken 
as  showing  the  amount  involved. 
Studebaker  v.  Salina  Waterworks  Co. 
(D.  C.  1912)  195  Fed.  164. 

In  condemnation  proceedings  before 
the  county  court,  where  the  petition 
averred  the  value  of  the  land  sought 
to  be  taken  and  the  resulting  damages 
as  not  exceeding  the  jurisdictional 
amount,  the  court  properly  refused  to 
dismiss  the  proceedings  on  the  filing  of 
affidavits  on  an  application  for  removal 
of  the  cause  to  a  federal  court  aver- 
ring that  the  damages  would  exceed 
that  amount,  the  averments  of  the  pe- 
tition being  conclusive  as  to  the  ju- 
risdiction  on   an   attack   made   before 
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final  judgment  Colorado  Fuel  &  Iron 
Co.  V.  Four  MUe  Ry.  Co.  (1901)  66 
Pac.  902,  29  Colo.  90. 

In  an  action  in  a  district  court  of 
Kansas  to  quiet  title  to  land,  defend- 
ant filed  an  unverified  petition  for  re- 
moval to  the  United  States  circuit 
court,  alleging  that  the  land  was  worth 
$1,000,  and  that  the  parties  were  citi- 
zens of  different  states,  but  no  evidence 
was  offered  in  support  of  such  allega- 
tions. Held,  that  such  petition  was  not 
sufficient  to  oust  the  district  court  of 
jKirisdiction.  Goddard  v.  Bosson  (1878) 
21  Kan.  189. 

Where  a  controversy  relates  to  plain- 
tiffs' right  to  have  their  property  and 
business  undisturbed  and  undiminished 
in  value  by  defendant's  malicious  con- 
duct, and  the  petition  for  removal  avers 
that  the  matter  in  controversy  exceeds 
the  jurisdictional  amount,  this  is  con- 
trolling, it  not  appearing  from  the  aver- 
ments of  the  bill  that  the  matter  In 
controversy  is  not  capable  of  being 
valued  in  money,  and  that  it  does  not 
exceed  the  required  amount  in  value. 
Duff  V.  Hildreth  (1903)  67  N.  B.  356, 
183  Mass.  440. 

In  a  complaint  to  the  corporation 
commission  to  compel  a  railroad  com- 
pany to  deliver  four  oars  of  coal  on  a 
private  siding,  the  complainant  put  no 
valuation  either  on  the  particular  de- 
livery or  on  the  effect  of  a  similar  de- 
livery of  all  cars  in  future.  After  an 
appeal  to  the  superior  court,  the  rail- 
road company  petitioned  for  removal  t6 
the  federal  Circuit  Court,  alleging  that 
the  proceeding  was  of  a  civil  nature 
to  assert  the  right  of  the  complainant 
to  have  the  commission  order  the  com- 
pany to  deliver  interstate  shipments  to 
the  complainant,  and  that  "the  matter 
actually  in  controversy,  involving  the 
right  of  the  defendant  to  manage  its 
large  interstate  commerce  without  any 
interference  on  the  part  of  the  plain- 
tiffs, largely  exceeds"  the  jurisdictional 
amount.  Held  that,  as  the  allegation 
as  to  value  was  a  mere  conclusion  of 
law,  unwarranted  by  the  facts  in  the 
record  or  the  petition,  the  petition  was 
insufficient  to  oust  the  superior  court 
of  jurisdiction,  and  was  properly  denied. 
State  V.  Southern  Ry.  Co.  (1904)  47 
S.  B.  229,  135  N.  C.  81. 

Where  plaintiff  sued  to  recover  $2,- 
260  for  lumber  alleged  to  have  been 
wrongfully  cut  by  defendant,  and  the 
latter  in  a  petition  to  remove  the  cause 
to  the  federal  court  alleged  that  the 
title  to  the  land  would  be  put  in  is- 
sue, and  that  it  was  worth  $8(X)  apart 
from  the  timber,  the  value  of  the  land 
should  be  added  to  the  value  of  the 
timber  in  determining  the  amount  in 
controversy  for  the  purpose  of  ascer- 
taining whether  the  action  was  remov- 
able. Brinkley  v.  John  L.  Roper  Lum- 
ber Co.  (1914)  82  S.  B.  856,  166  N. 
C.  501. 

A  petition  to  remove  cause  to  federal 
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court,  alleging  that  cause  arose  prior 
to  January  1,  1913,  without  setting 
forth  facts  or  alleging  fraud  in  the  pe- 
tition as  to  date  of  accrual,  is  insuffi- 
cient to  secure  removal  under  the  Ju- 
diciary Act,  where  the  action  is  for 
$3,000  only.  CogdiU  v.  Clayton  (N.  C. 
1915)  87  S.  B.  338. 

In  an  action  on  an  account,  where  the 
complaint  shows  the  original  indebted- 
ness, the  payments  thereon,  and  the 
balance  due,  which  ia  less  than  the  re- 
quired amount,  and  the  petition  £or  re- 
moval merely  alleges  in  general  terms 
that  the  petitioner  is  defendant  in  the 
cause,  which  is  a  suit  of  a  civil  nature 
involving  a  controversy  between  citi- 
zens of  different  states,  involving  more 
than  that  amount,  exclusive  of  interest 
and  costs,  but  there  are  no  facts  stated 
controverting  the  complaint  as  to  the 
amount  in  controversy,  no  issue  of  fact 
is  raised,  and  an  order  for  removal  is 
properly  denied;  tiie  petitioner  for  re- 
moval being  bound  to  show  by  the  ree* 
ord  a  case  within  the  statute.  Gibbes 
v.  Santee  River  Cypress  Lumber  Co. 
(1908)  60  S.  B.  689,  79  S.  C.  201. 

An  allegation,  in  a  petition  for  re- 
moval to  a  federal  court,  that  the  mat- 
ter in  controversy  is  "of  the  sum  and 
value  of  over"  the  required  amount, 
"as  petitioner  is  informed  and  verily 
believes,"  is  insufficient  New  York  & 
T.  Land  Co.  v.  Martin  (Tex.  Ciy.  App. 
1894)  25  S.  W.  475. 

As  an  information  in  equity  In  be- 
half of  the  state  to  enjoin  a  federal  re- 
ceiver from  destroying  a  railroad,  pur- 
suant to  an  order  of  court,  for  the  pur- 
pose of  selling  the  materials  of  which 
it  was  composed,  clearly  shows  the  sub- 
ject of  fhe  dispute,  a  petition  for  the 
removal  of  the  cause  to  a  federal  court, 
stating  that  "the  amount  involved 
therein,  exclusive  of  interest  and  costs, 
exceeds"  the  jurisdictional  amount,  suf- 
ficiently alleges  the  amount  in  dispute, 
though  not  stated  in  the  language  of 
the  statute.  State  v.  Frost  (1902)  89 
N.  W.  915,  113  Wis.  623. 

76.  Time  af  remaval.— A  petition  is 
not  insufficient  to  justify  the  removal 
of  a  cause  from  a  state  court  to  a  fed- 
eral circuit  court  because  the  allegation 
that  the  time  had  not  arrived  at  which 
the  defendant  was  required  to  answer 
or  plead  is  an  allegation  of  a  conclusion 
of  law.  Remington  v.  Central  Pac  R. 
Co.  (1905)  25  S.  Ct  677,  198  U.  S.  95, 
49  L.  Ed.  959. 

It  must  affirmatively  appear  on  the 
record,  or  by  facts  in  a  petition  for  re- 
moval under  the  Act  of  1875,  that  the 
case  could  not  have  been  heard  and 
tried  at  a  term  before  the  application 
was  made.  Aldrich  v.  Crouch  (C.  C. 
1882)  10  Fed.  305. 

77.  Covrt  to  which  removal  is  sought. 
—A  petition  ,for  the  removal  of  a  cause 
incorrectly  designated  the  division  of 
the  district  to  which  removal  was  pray- 
ed as  the  Southern  instead  of  the  East- 
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era.  There  was  no  Southern  Division, 
and  the  city  where  the  court  was  held 
was  properly  designated.  Held,  the  de- 
fect was  immaterial,  and  would  be  dis- 
regarded. Hodge  V.  Chicago  &  A.  Ry. 
€o.  (1903)  121  Fed.  48,  57  C.  0.  A. 
388. 

The  requirement  for  the  removal  of 
causes  from  the  state  courts  to  the 
"next  circuit  court  to  be  held  in  the 
district  where  the  suit  is  pending,"  is 
not  complied  with  by  an  application  for 
removal  to  the  circuit  court  of  the 
United  States,  to  be  held  "for  the  mid- 
"dle  district  of  the  state  of  Alabama." 
Ex  parte  Groom  (1867)  40  Ala.  731. 

78.  Signature.— A  petition  for  removal 
is  sufficiently  signed  by  the  attorney  of 
the  party.  Wormser  v.  Dahlman  (C.  C. 
1879)  Fed.  Cas.  No.  18,048,  57  How. 
Prac.  286.  So  is  one  signed  by  the  at- 
torney of  the  only  one  of  several  de- 
fendants who  appeared.  Vandervoort 
▼.  Palmer  (1856)  11  N.  Y.  Super.  Ot. 
(4  Duer)  677. 

A  petition  by  a  company  to  remove 
signed  by  an  agent  on  whom  the  bill 
was  served  is  sufficiently  signed.  Fay- 
ette Title  &  Trust  Co.  v.  Maryland,  P. 
A  W.  V.  Telephone  &  Telegraph  Co. 
(C.  C.  1910)  180  Fed.  928. 

79.  Veriflmitloii.r— When  a  complaint 
states  a  cause  of  action  against  two  de- 
fendants, one  of  whom  is  a  citizen  of 
the  same  state  as  the  plaintiff,  an  aver- 
ment in  a  petition  for  removal  that  the 
allegations  involving  such  defendant  are 
made  to  prevent  removal  must  be  sus- 
tained by  proof.  The  mere  verification 
of  the  petition  for  removal  is  not  suf- 
ficient Landers  v.  Felton  (C.  C.  1896) 
73  Fed.  311. 

A  verification  by  the  attorney  for  de- 
fendant, who  personally  knew  the  facts 
as  to  the  dtisenship  of  the  parties, 
would  seem  to  be  sufficient.  Berry  v. 
Mobile  &  O.  R.  Co.  (D.  C.  1915)  228 
Fed.  395. 

Where  the  facts  alleged  in  a  petition 
for  removal  are  positively  stated,  a  ver- 
ification that  the  facts  are  true  except 
such  as  are  alleged  on  information  and 
belief  is  sufficient.  Murray  v.  Southern 
Bell  Telephone  &  Telegraph  Co.  (D.  C. 
1914)  210  Fed.  925. 

The  new  requirement  of  verification 
to  petition  for  removal  does  not  dis- 
pense with  the  well-settled  rule  that 
In  aid  of  the  petition  the  rest  of  the 
record  may  be  consulted.  Missouri,  K. 
&  T.  R.  Co.  V.  Chappell  (D.  C.  1913) 
206  Fed.  688. 

80.  —  Deolsioas  under  prior  stat- 
utes which  did  not  require  veriflcation. 
—Donovan  v.  Wells  Fargo  &  Co.  (1909) 
169  Fed.  363,  94  C.  C.  A.  609,  22  L.  R. 
A.  (N.  S.)  1250;  Hunter  v.  Illinois 
Cent.  It  Co.  (1911)  188  Fed.  645,  110 
C.  C.  A.  459;  Sweeney  v.  Coffin  (C.  C. 
1870)  Fed.  Cas.  No.  13,686;  Osgood  v. 
Chicago,  D.  &  V.  R.  Co.  (C.  C.  1876) 
Fed.  Cas.  No.  10,604;  Connor  v.  Scott 
^C.  C.  1876)  Fed.  Cas.  No.  3,119;  Hou- 


ser  V.  Clayton  (C.  O.  1878)  Fed.  Cas. 
No.  6,739;  Wormser  v.  Dahlman  (C. 
C.  1879)  Fed.  Cas.  No.  18,048,  57  How. 
Prac.  286;  Howard  v.  Gold  Reefs  of 
Georgia  (C.  C.  1900)  102  Fed.  657; 
Harley  v.  Home  Ins.  Co.  (C.  C.  1903) 
125  Fed.  792;  Groton  Bridge  &  Man- 
ufacturing Co.  V.  American  Bridge  Co. 
(C.  C.  1905)  137  Fed.  284;  Porter  v. 
Northern  Pac.  Ry.  Co.  (C.  C.  1908)  161 
Fed.  773;  Guinault  v.  Louisville  &  N. 
R.  Co.  (1890)  42  La.  Ann.  52,  7  South. 
62;  Ogden  v.  Baker  (1832)  13  N.  J. 
Law  (1  J,  S.  Green)  75;  Vanderwoort 
V.  Pahner  (1855)  11  N.  Y.  Super.  Ct. 
(4  Duer)  677;  Florance  v.  Butler  (N. 
Y.  1870)  9  Abb.  Prac.  (N.  S.)  63;  Shaft 
V.  Phoenix  Mut  Life  Ins.  Co.  (1876)  6T 
N.  Y.  544,  23  A^.  Rep.  138;  Rea  v. 
Standard  Mirror  Co.  (N.  C.  1911)  73 
S.  E.  116;  Western  Coal  &  Mining  Co. 
V.  Osborne  (Okl.  1911)  119  Pac.  973; 
Bilby  V.  Hancock  (Tex.  Civ.  App. 
1910)  125  S.  W.  370. 

81.  Counter  affidavits  or  reply  and 
proofw— Allegations  of  fact  in  a  petition 
for  removal  may  be  put  in  issue  by  a 
plea  to  the  jurisdiction,  or  by  answer  to 
the  petition  for  removal.  Jones  v.  Ca- 
sey-Hedges Co.  (D.  C.  1913)  213  Fed. 
43. 

Averments  of  fact  in  a  petition  for 
removal,  in  the  absence  of  some  denial 
by  answer  or  by  comparison  with  the 
record,  must  be  taken  as  admitted,  and, 
if  sufficient  upon  their  face  to  justify  a 
removal,  ail  other  questions  out  of  the 
way,  will  sustain  the  jurisdiction  of 
the  Circuit  Court.  Atlanta,  K.  &  N. 
Ry.  Co.  V.  Southern  Ry.  Co.  (1907)  153 
Fed.  122,  82  C.  C.  A.  266;  Donovan  v. 
Wells  Fargo  &  Co.  (1909)  169  Fed. 
863,  94  C.  C.  A.  609,  22  L.  R  A.  (N. 
S.)  1250;  Camp  v.  Field  (C.  C.  1911)  189 
Fed.  285;  Jones  v.  Casey-Hedges  Co. 
(D.  C.  1913)  213  Fed.  43;  Hardwick 
V.  Kean  (1894)  95  Ky.  563,  26  S.  W. 
089. 

As  the  removal  act  does  not  require 
the  petition  for  removal  to  be  verified, 
the  allegations  as  to  citizenship  need 
not  be  proved,  unless  put  in  issue  by  a 
special  plea  under  oath,  or,  if  a  plea  is 
not  filed,  by  evidence  offered  to  sustain 
the  objection.  Southern  Pac.  Co.  v. 
Harrison  (1889)  73  Tex.  103,  11  S.  W. 
168.  But  see  De  Camp  v.  New  Jersey  ' 
Mut.  Life  Ins.  Co.  (1870)  32  N.  Y.  Su- 
per. Ct.  (2  Sweeny)  481,  holding  that, 
where  an  application  for  removal  is 
made  ex  parte,  the  court  will  require 
legal  proof  of  the  averments  in  the  pe- 
tition alleged  on  information  and  belief, 
while,  if  the  application  is  made  on  no- 
tice of  the  adverse  party,  the  court  will 
consider  the  averments  not  controvert- 
ed by  the  adverse  party  as  true. 

Where  a  petition  for  the  removal  to 
a  federal  court  of  an  action  in  a  state 
court  against  nonresident  and  resident 
defendants  on  the  ground  that  the  res- 
ident defendant  was  fraudulently  joined 
merely  to  defeat  removal  is  accompa- 
nied by  supporting  affidavits,   plaintiff 
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may  file  controyerting  affidavits.  Ches- 
apeake &  O.  Ry.  Go.  V.  Banks'  Adm'r 
(1911)  137  S.  W.  1066,  144  Ky.  137. 
Where  such  a  petition  was  denied  and 
no  proof  taken  thereon,  the  remoyal 
was  improper.  Broadway  Coal  Mining 
Co.  V.  Robinson  (1912)  160  S.  W.  1000, 
150  Ky.  707. 

A  petition  for  remoyal  to  the  federal 
court,  alleging  that  certain  defendants 
are  united  as  codefendants  to  prevent 
petitioner  from  exercising  its  right  of 
remoyal,  necessarily  concedes  the  resi- 
dence of  the  codefendants,  and  an  an- 
swer affirmatively  alleging  such  resi- 
dence is  immaterial.  Pierce's  Adm'r  v. 
Illinois  Cent  R.  Co.  (1906)  86  S.  W. 
703,  27  Ky.  Law  Rep.  801. 

The  denial  of  a  motion  for  leave  to 
plead  to  a  petition  for  removal,  not 
made  until  more  than  five  months  after 
a  motion  to  remand  had  been  overruled, 
and  when  the  case  was  at  issue  and 
ready  for  trial  on  the  merits,  was  with- 
in the  discretion  of  the  court.  Hunter 
v.  Illinois  Cent  R.  Co.  (1911)  188  Fed. 
645,  110  C.  C.  A.  459.  So  was  the  de- 
nial of  a  similar  motion  made  after  a 
motion  to  remand  was  denied  and  de- 
fendants had  demurred  to  the  petition. 
Gibson  v.  Chesapeake  &  O.  Ry.  Co. 
(1914)  216  Fed.  24,  131  G.  C.  A.  332. 

The  facts  stated  in  the  petition  for 
the  removal  of  a  case  from  a  state  court 
to  a  United  States  circuit  court  as  a 
ground  for  removal,  cannot  be  contro- 
verted in  the  state  court  in  determining 
whether  the  case  is  removable  or  not 
Byson  v.  McPherson  (1887)  71  Iowa, 
437,  32  N.  W.  418;  Louisiana  State 
Bank  v.  Morgan  (1826)  4  Mart  (N.  S.) 
344;  Stoker  y.  Leavenworth  (1834)  7 
I^a.  390;  Oakey  y.  Commercial  &  R. 
Bank  (1840)  14  La.  516;  Frandscus 
v.  Surget  (1843)  6  Rob.  33;  Dickey  v. 
Robins  (N.  Y.  1880)  22  Alb.  Law  J. 
157. 

An  averment  in  reply  to  the  applica- 
tion that  the  attorneys  had,  by  an  agree- 
ment for  continuance,  waived  the  right 
of  removal,  which  is  unsworn  to,  can- 
not be  considered,  in  the  absence  of  any 
other  showing  as  to  the  agreement. 
Southern  Pac.  Co.  v.  Harrison  (1889) 
73  Tex.  103,  11  S.  W.  168. 

When  a  petition  for  removal  alleges 
that  a  defendant  has  been  joined  mere- 
ly to  prevent  removal,  the  plaintiff  may 
take  issue,  and  the  court  will  hear  evi- 
dence, but,  if  issue  is  not  taken,  the 
allegations  of  the  petition,  if  supported 
by  affidavit,  will  be  taken  as  true. 
Durkee  v.  Illinois  Cent  R,  Go.  (G.  G. 
1897)  81  Fed.  1. 

(F)  Bond 

82.  Neoessity.— The  filing  of  a  proper 
and  sufficient  bond  is  a  condition  pre- 
cedent to  a  removal  of  a  cause  to  a  fed- 
eral court  Alexandria  Nat.  Bank  v. 
Willis  G.  Bates  Co.  (1908)  160  Fed. 
839,  87  C.  C.  A.  643;  McMurdy  v.  Con- 
necticut Gen.  Life  Ins.  Co.  (C.  C.  1877) 
Fed.  Gas.  No.  8,903;    Clark  v.  Guy  (G. 
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C.  1902)  114  Fed.  783;  Combs  v.  Nel- 
son (1883)  91  Ind.  123;  State  ex  reL 
Basket  v.  Woodson  (1901)  64  S.  W. 
774, 164  Mo.  440;  Paris  &  G.  N.  R.  Co. 
V.  Boston  (Tex.  Qv.  App.  1912)  142 
S.  W.  944.  But  see  Beede  v.  Gheeney 
(G.  G.  1881)  6  Fed.  388,  holding  that 
the  jurisdiction  of  the  federal  court 
does  not  depend  on  the  form  or  sub- 
stance of  the  bond  approved  by  the 
state  court,  and  Miller  v.  Soule  (D.  C. 
1916)  221  Fed.  493,  holding  that  a 
state  court  need  not  remove  a  cause  to 
a  federal  court,  unless  defendant,  ap- 
plying for  removal,  presents  a  proper 
bond;  but,  where  removal  is  made,  a 
remand  will  not  be  ordered  because  of 
defective  bond. 

The  bond  should  be  offered  at  the 
time  of  presenting  the  petition  for  re- 
moval Roberts  v.  Garrington  (1829) 
2  N.  Y.  Super.  Ct  (2  Hall)  694;  Kirk- 
Patrick  v.  Hopkins  (Pa.  1838)  2  MUes, 
277. 

83.  Form.— In  an  action  against  the 
Willis  G.  Bates  Company,  a  corpora- 
tion, a  removal  bond  reciting  that  the 
"Willis  G.  Bates  &  Co.,  undertake," 
etc.,  and  describing  the  suit  as  one 
pending  "wherein  the  Alexandria  Na- 
tional Bank  is  plaintiff  and  said  Willis 
G.  Bates  is  defendant"  was  void  for 
failure  to  properly  describe  the  action. 
Alexandria  Nat  Bank  v.  Willis  G.  Bates 
Go.  (1908)  160  Fed.  839,  87  a  G.  A. 
643. 

Where  a  bond  filed  to  obtain  a  remov- 
al of  a  cause  contained  interlineations^ 
and  the  name  of  the  obligee  was  mis- 
spelled, such  bond,  though  not  void,  was 
properly  rejected  by  the  court  because 
of  the  irregularities.  Greacen  v.  Beam 
(1836)  16  N.  J.  Law  (8  J.  S.  Green) 
460. 

The  bond  required  is  a  joint  and  sev- 
eral bond.  Roberts  v.  Garrington 
(1829)  2  N.  Y.  Super.  Ct  (2  Hall)  694; 
Hazard  v.  Durant  (1870)  9  R  I.  602. 

84.  Condition^^Where  the  bond  given 
for  the  removal  of  an  action  from  a 
state  to  a  federal  court  follows  sub- 
stantially the  words  of  the  statute,  and 
the  legal  effect  is  not  varied,  the  bond 
is  sufficient.  Removal  Gases  (1879) 
100  U.  S.  467,  472,  26  L.  Ed.  593;  EUis 
y.  Atlantic  &  P.  R.  Go.  (1883)  134 
Mass.  338. 

Where  an  action  for  wrongful  death 
was  brought  in  the  state  court  subse- 
quent to  the  taking  effect  of  the  Ju- 
dicial CH>de  (January  1,  1912),  the  form 
of  the  bond  required  to  accompany  a 
petition  for  removal  was  governed  by 
the  provision  of  the  Code  requiring 
that  the  bond  be  conditioned  to  secure 
the  entry  of  a  certified  copy  of  the  rec- 
ord in  the  federal  court  within  30  days 
from  the  filing  of  the  petition  for  re- 
moval, and  a  bond  conditioned  as  re- 
quired by  the  old  law  was  insufficient 
Missouri,  K.  &  T.  Ry.  Go.  v.  Chappell 
(D.  C.  1913)  206  Fed.  688.  But  see 
State  Improvement-Development  Go.  v. 
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Leininger  (D.  C.  1914)  226  Fed.  884, 
holding  that  to  be  a  mere  formal  de- 
fect which  did  not  render  the  bond  void. 

A  defect  in  bond  in  removal  proceed- 
ings, in  that  it  provided  for  filing  copy 
of  record  on  first  day  of  next  term  of 
court,  instead  of  within  30  day  fir,  is  not 
fatal  to  defendant's  right  to  remove. 
Chase  v.  Erhardt  (D.  O.  1912)  198 
Fed.  305. 

Under  R.  S.  i  639,  which  provided 
that  the  petitioner  mast,  at  the  time  of 
filing  his  petition  therefor,  offer  in  said 
state  court  good  and  sufficient  surety 
for  his  entering  in  the  Circuit  Court, 
on  the  first  day  of  its  session,  copies 
of  said  process  against  him,  a  bond 
contained  the  condition  that  the  peti- 
tioner **shall  enter  in  such  Circuit 
Court,  on  the  first  day  of  its  session 
next  after  the  granting  of  said  petition, 
a  copy  of  the  record"  was  sufficient, 
where  the  next  session  of  the  Circuit 
Court  for  the  district,  held  after  the 
granting  of  the  petition,  was  the  seer- 
8ion  next  held  after  the  filing  of  the 
petition.  Ellis  v.  Atiantic  &  P.  R.  Co. 
(1883)  134  Mass.  338.  But  a  condi- 
tion that  plaintiff  shall  file  in  the  cir- 
<*uit  court  "copies  of  all  process"  does 
not  comply  with  the  statute.  Burdick 
▼.  Hal«  (O.  O.  1876)  Fed.  Cas.  No. 
2,147.  And  a  bond  is  insufficient  where 
it  provides  for  entering  appearance  in 
the  wrong  court,  and  for  the  payment 
of  eruch  costs  as  may  accrue  in  conse- 
quence of  the  'improper  removal  of 
aaid  cause."  Hayes  v.  Todd  (1894)  34 
Fla.  233,  15  South.  752. 

The  bond  tendered  by  an  applicant 
for  the  removal  of  a  cause  from  a  state 
to  a  federal  court  must  be  conditioned 
on  the  applicant's  appearance  in  the 
oause  in  the  federal  court.  Bell  v.  Bell 
(1869)  3  W.  Va.  183.  But,  where  an 
action  against  a  firm  is  commenced  by 
service  on  one  partner  only,  and  all 
partners  are  citizens  of  another  state, 
and  plaintiff  is  a  citizen  of  the  srtate  in 
which  the  action  is  brought,  it  is  not 
necessary  that  the  bond  filed  with  the 
petition  for  the  removal  of  the  cause 
to  the  federal  court  should  be  condi- 
tioned for  the  appearance  of  any  de- 
fendant except  the  one  served.  Van- 
dervoort  v.  Palmer  (1855)  11  N.  Y. 
Super.  Ct  (4  Duer)  677.  And  the 
clause  in  the  condition  of  the  bond  for 
removal  providing  that  the  defendants 
shall  "do,  or  cause  to  be  done,  such 
other  and  appropriate  acts,"  etc.,  is  a 
sufficient  compliance  with  the  require- 
ment that  the  bond  shall  be  one  for 
appearing  in  the  federal  court.  Cooke 
V.  Seligman  (C.  C.  1880)  7  Fed.  263, 
17  Blatchf.  452. 

The  bond  must  contain  a  provision 
for  the  payment  of  costs.  McMurdy  v. 
Connecticut  Gen.  Life  Ins.  Co.  (C.  C. 
1877)  Fed.  Cas.  No.  8,903;  Webber  v. 
Bishop  (C.  C.  1882)  13  Fed:  49; 
Sheldrick  v.  Cockcroft  (C.  C.  1886)  27 
Fed.  579;    New  Orleans,  Ft  J.  &  G. 


I.  R.  Co.  V.  Rabasse  (1892)  44  La. 
Ann.  178,  10  South.  708;  Harold  v.  Ar- 
rington  (1885)  64  Tex.  233. 

A  stipulation  to  "do  such  other  ap- 
propriate acts  as  by  the  act  of  congress 
in  that  behalf  are  required"  is  not  a 
substitute  for  suob  condition. — Har- 
rold  V.  Arrington  (1885)  64  Tex.  233. 

An  undertaking  to  dissolve  a  foreign 
attachment,  under  the  law  of  Pennsyl- 
vania, must  be  an  absolute  one  for  the 
payment  of  the  debt  or  damages  re- 
covered, and  constitutes  "special  bail"; 
but,  since  a  defendant  is  not  required 
to  enter  such  bail  under  the  law  of  the 
srtate,  but  may  at  his  option  appear 
and  contest  the  action,  leaving  the  at- 
tachment in  force,  it  is  not  necessary 
that  a  removal  bond  in  such  case  be 
so  conditioned,  particularly  where  an 
undertaking  to  that  effect  has  been 
given  in  the  state  court,  which  neces- 
sarily remains  in  full  force  and  effect 
in  the  federal  court  after  the  removal. 
Preston  v.  McNeil  Lumber  Co.  (C.  C. 
1906)  143  Fed.  555. 

The  removal  bond  need  not  contain  a 
condition  for  the  entry  of  the  defend- 
ant's appearance  in  the  federal  court, 
though  he  has  not  yet  entered  such  ap- 
pearance in  the  ertate  court,  where  spe- 
cial bail  is  not  originally  demandable  in 
the  action,  as  it  is  only  in  such  event 
that  the  act  requires  such  condition  in 
the  bond.  Burck  v.  Taylor  (C.  C. 
1889)  39  Fed.  581,  judgment  affirmed 
(1894)  152  U.  S.  634,  14  Sup.  Ct  696, 
38  L.  Ed.  578. 

The  provision  for  special  bail  does 
not  refer  to  a  delivery  bond  for  prop- 
erty attached  in  the  state  courts,  but 
to  undertakings  for  the  personal  ap- 
pearance of  a  party.  Ramsey  v.  Cool- 
baugh   (1862)  13  Iowa,  164. 

A  citizen  of  another  stater,  sued  in  a 
bailable  action  in  the  supreme  court,  in 
New  York,  by  a  citizen  of  that  state, 
at  the  time  of  entering  his  appearance 
and  presenting  his  petition  to  remove 
the  cause  to  the  circuit  court  of  the 
United  States,  pursuant  to  the  act  of 
congress,  need  not  put  in  special  bail 
in  the  state  court  Suydam  v.  Smith 
(1845)  1  Denio,  263. 

85.  Penalty .F— A  paper  filed  as  a  re- 
moval bond  which  left  the  amount  of 
the  obligation  blank  was  fatally  defec- 
tive. Burdick  v.  Hale  (C.  C.  1876) 
Fed.  Cas.  No.  2,147;  Austin  v.  Gagan 
(C.  C.  1889)  39  Fed.  626,  628,  5  L.  R. 
A.  476;  (farrier  v.  Baltimore  &  O.  R. 
Co.  (1882)  20  W.  Va.  424.  But  see 
Johneron  v.  F.  C.  Austin  Manuf'g  Co. 
(C.  C.  1896)  76  Fed.  610,  holding  that, 
whUe  the  removal  bond  should,  proper- 
ly, state  a  penal  sum,  yet  its  failure 
to  do  BO  is  not  material  on  a  motion 
to  remand. 

Whether  or  not  a  removal  bond 
should  be  without  fixed  penalty,  a  bond 
otherwise  valid  is  properly  accepted 
where  the  penalty  is  sufficient  to  cover 
the  costs  likely  to  accrue.    Kentucky  v. 
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Louisville  Bridge  Co.  (C.  C.  1890)  42 
Fed.  241. 

A  bond  to  remove  a  cause  is  suffi- 
cient where  there  is  a  good  and  suffi- 
cient surety  for  payment  of  costs. 
Fayette  Title  &  Trust  Co.  v.  Maryland, 
P.  &  W.  V.  Telephone  &  Telegraph 
Co.   (C.  C.  1910)  180  Fed.  928. 

A  penalty  of  $500  is  sufficient 
Groton  Bridge  &  Manufacturing  Co.  v. 
American  Bridge  Co.  (C.  C.  1905)  137 
Fed.  284.  So  is  one  of  $1,000,  though 
the  sum  demanded  is  $14,000,  if  de- 
fendant has  not  been  held  to  bail  in 
the  state  court.  Blanchard  v.  Dwight 
(N.  Y.  1834)  12  Wend.  192. 

86.  Parties  and  execution ^*The  peti- 
tioner need  not  join  in  the  bond  for 
removal.  Stevens  v.  Richardson  (C.  C. 
1881)  9  Fed.  191,  20  Blatchf.  53;  Pub- 
lic Grain  &  Stock  Exch.  v.  Western 
Union  Tel.  Co.  (C.  C.  1883)  16  Fed. 
289,  11  Biss.  568;  People's  Bank  of 
Greenville  v.  ^tna  Ins.  Co.  (C.  O. 
1892)  53  Fed.  161;  Groton  Bridge  & 
Manufacturing  Co.  v.  American  Bridge 
Co.  (C.  C.  1905)  137  Fed.  284;  Van- 
devoort  v.  Palmer  (1855)  11  N.  Y. 
Super.  Ct  (4  Duer)  677;  Nye  v. 
Northern  Cent  R.  Co.  (1881)  24  Hun, 
556;  Swan  v.  Mansfield,  C.  &  L.  M. 
R.  Co.  (Ohio  Com.  PL  1879)  4  Wkly. 
Law  Bui.  898.  CONTRA,  Rough  v. 
Booth  (Cal.  1884)  3  Pac.  91. 

A  circuit  court  of  the  United  States 
cannot  entertain  a  cause  on  removal 
from  a  state  court  where  the  removal 
bond  was  not  signed  either  by  the 
principal  or  the  surety.  Clark  v.  Guy 
(C.  C.  1902)  114  Fed.  783. 

A  removal  cannot  be  effected  on  filing 
the  petition  of  one  party  and  a  bond 
given  by  another.  Farmers'  Loan  St 
Trust  Co.  V.  Lake  St.  El.  R.  Co.  (1897) 
68  111.  App.  666,  affirmed  (1S98)  51  N. 
E.  55,  173  111.  439,  reversed  on  other 
grounds  (1900)  20  S.  Ct.  564,  177  U. 
S.  51,  44  L.  Ed.  667. 

The  bond  on  the  removal  of  a  cause 
to  the  United  States  circuit  court 
should  be  made  to  the  plaintiff  in  the 
action,  and  not  to  the  people.  Grow  v. 
Wiman  (1886)  3  N.  Y.  St  Rep.  281. 

A  seal  is  not  essential  to  the  valid- 
ity of  a  removal  bond,  where  the  use 
of  a  seal  is  declared  unnecessary  by 
the  statutes  of  the  state.  Loop  v. 
Winteraf'  Estate  (C.  C.  1902)  115 
Fed.  362. 

The  bond  for  the  removal  required 
to  be  given  may  be  taken,  though  the 
defendant  be  not  personally  in  court. 
Brown  v.  Crippin  (Va.  1809)  4  Hen. 
&  M.  173. 

Where  a  removal  bond  was  signed 
"Willis  C.  Bates  Company,  by  Willis 
C.  Bates,  Treasurer,"  but  it  did  not  ap- 
pear that  Willis  C.  Bates  as  treasurer 
had  any  authority  to  execute  the  bond, 
and  the  corporate  seal  was  not  at- 
tached, and  it  was  not  shown  that  the 
person  signing  the  bond  had  authority 
to  attach  the  seal,  the  bond  was  void. 
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Alexandria  Nat.  Bank  v.  WiIUb  C. 
Bates  Co.  (1908)  160  Fed.  839,  87  C. 
C.  A.  643. 

Civ.  Code  S.  O.  1902,  ft  599,  600,  au- 
thorizing the  giving  of  surety  company- 
bonds,  declares  that  any  foreign  com- 
pany, empowered  by  its  charter  to  is- 
sue bonds  or  policies  of  suretyship,, 
may,  with  the  consent  and  approval  of 
the  Governor,  Comptroller  General, 
and  Secretary  of  State,  isffue  such 
bonds  within  the  state.  A  removal 
bond  tendered  with  a  removal  petition 
was  signed  by  M.  as  attorney  in  fact 
for  the  foreign  corporate  surety,  au- 
thorized to  do  business  within  the 
state,  and  was  sealed  with  the  seal  of 
the  corporation.  It  also  contained  an 
affidavit  that  the  affiant  saw  the  cor- 
porate aeal  of  the  company  affixed,  saw 
M.  sign  as  attorney  in  fact  for  such 
surety,  and  witnessed  the  execution 
and  delivery  thereof  as  the  act  and 
deed  of  such  surety.  Held,  that  the- 
bond  was  sufficient,  though  it  was  not 
accompanied  by  a  power  of  attorney 
authorizing  M.  to  sign  the  bond.  Mu- 
tual Life  Ins.  Co.  of  New  York  v^ 
Langley  (C.  C.  1906)  145  Fed.  415. 

A  bond  by  a  company  to  remove  a. 
cause  signed  by  an  agent  of  the  com- 
pany on  whom  the  bill  was  served  is 
sufficient,  though  his  authority  does  not 
appear.  Fayette  Title  &  Trust  Co.  v. 
Maryland,  P.  &  W.  V.  Telephone  & 
Telegraph  Co.  (C.  O.  1910)  180  Fed. 
928. 

87.  Sufflciency  ef  mi  r sty ^— The  bond 
is  sufficient  if  there  is  one  surety  able 
to  respond  to  the  condition,  so  Uiat  it 
is  error  for  the  state  court  to  refuse 
removal  because  a  second  surety  was 
disqualified  under  the  state  laws.  Mey- 
er V.  Construction  Co.  (1879)  100  U, 
S.  457,  472,  25  L.  Ed.  593. 

Where  a  cause  is  removed  from  the 
state  court  into  the  federal  court,  on 
the  petition  of  the  nonresident  defend- 
ant who  is  the  only  party  in  interest^ 
a  formal  defendant  who  is  a  nominal 
party  is  not  bound  as  principal  in  the 
removal  bond,  and  is  therefore  a  good 
surety  for  his  codefendant.  Steiner  v. 
Mathewson  (1886)  77  Ga.  657. 

On  a  petition  for  the  removal  of  & 
cause  from  a  state  court  to  a  federal 
court,  accompanied  by  a  bond,  the  sure- 
ties are  not  bound  to  justify  until  & 
rule  to  do  so  is  laid  upon  them.  Em- 
pire Transp.  Co.  v.  Richards  (1878)  8* 
Ul.  404. 

An  affidavit  of  a  surety  on  a  removal 
bond,  which  fails  to  state  that  the  af- 
fiant has  property  subject  to  executioa 
in  the  district,  and  that  he  is  a  resi- 
dent of  the  state,  is  insufficient  Cleve- 
land, C.  C.  &  St.  L.  Ry.  Co.  v.  Mon- 
aghan  (1892)  140  IlL  474,  30  N.  E. 
869. 

Where  the  bond  filed  with  a  petition 
for  refaioval  is  not  the  bond  of  the  pe- 
titioner, and  there  is  no  evidence  as  to 
the  responsibility  of  the  obligor,  it  is- 
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insufficient  Cleveland,  O.,  O.  &  St  L. 
By.  Co.  y.  Mona^han  (1892)  140  HI. 
474,  30  N.  E.  869  (affirming  [1891]  41 
HI.  App.  498) ;.  Farmers'  Loan  &  Trust 
Co.  ▼.  Lake  St.  Bl.  R.  Co.  (1898)  51 
N.  E.  55,  173  HI.  439,  reversed  on 
other  grounds  (1900)  20  S.  Ct  564, 
177  U.  a  51,  44  L.  Ed.  667,  affirming 
judgment  (1897)  68  lU.  App.  666. 

Where  a  bond  for  removal  was  filed, 
signed  by  the  sureties,  but  was  neither 
executed  noi^  approved,  and  contained 
no  affidavit  of  the  solvency  of  the  sure- 
ties, and  the  penalty  was  not  fixed,  it 
is  insufficient  Goddard  v.  Bosson 
(1878)  21  Kan.  139. 

While  a  removal  bond  should  be  pre- 
sented to  the. judge  of  the  state  court 
for  approval  of  the  surety,  the  arbi- 
trary refusal  of  the  judge  to  approve 
a  surety  will  not  prevent  the  removal, 
the  removing  party  then  being  entitled 
to  file  the  bond  and  petition,  procure 
the  filing  of  the  record  on  removal,  and 
proceed  in  the  federal  Circuit  Court, 
subject  to  a  motion  to  remand  for  in- 
sufficiency of  the  surety.  Groton 
Bridge  &  Manufacturing  Co.  v.  Ameri- 
can Bridge  Co.  (C.  C.  1905)  137  Fed. 
284. 

88.  Breaeh  and  aetlons  tbersfor^-A 

removal  bond  in  the  sum  of  $500  pro- 
vided that  if  defendant  "shall  enter  in 
said  circuit  court  of  the  United  States 
on  the  first  day  of  the  next  term  there- 
of a  copy  of  the  record  in  said  suit, 
and  shall  pay  all  costs  that  may  be 
awarded  by  said  circuit  court,  if  said 
court  shall  hold  that  said  suit  was 
wrongfully  or  improperly  removed 
thereto,  then  this  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and 
effect"  Defendant  failed  to  file  the 
record  at  such  first  tefm,  whereupon 
plaintiff  moved  to  remand,  which  was 
denied.  Held,  that  the  $500  was  a 
penalty,  and  not  liquidated  damages, 
but  that  plaintiff  was  entitled  to  re- 
cover at  least  nominal  damages  there- 
on for  the  failure  to  file.  Henry  v. 
LouisviUe  &  N.  R.  Co.  (1890)  91  Ala. 
585,  8  South.  343. 

Defendant,  on  removing  suit,  gave  a 
penal  bond,  conditioned  that  he  would 
appear  and  put  in  special  bail,  and,  on 
breach  of  the  condition,  plaintiff  dis- 
missed the  suit,  and  sued  to  recover 
the  penalty.  Held  that,  not  having 
proceeded  to  judgment  on  the  merits, 
or  shown  any  damages,  plaintiff  cannot 
recover.  Welch  v.  Thorn  (1840)  16 
La.  188. 

A  bond  for  the  removal  of  a  cause 
from  the  state  to  a  United  States  court 
was  conditioned  that  if  defendant  en- 
tered into  the  latter  court  on  the  first 
day  of  its  next  session,  the  record  of 
the  case,  the  obligation  was  to  be  void, 
otherwise  to  remain  in  full  effect  De- 
fendant failed  to  so  enter  the  record, 
and  plaintiff  sued  for  damages  on 
breach  of  the  bond.  Held,  that  the 
measure  of  his  damages  was  the  costs 
incident  to  plaintiff's  appearance  in  the 


United  States  court  and  procuring  the 
cause  to  be  remanded  to  the  state 
court  Hale  v.  FaUon  (1881)  4  N.  J. 
Law  J.  308. 

89.  Discharge  of  bail  and  surrender 
of  principaJw— Where  a  cause  is  remov- 
ed, and  special  bail  is  given,  if  the  bail 
afterwards  seek  to  surrender  the  prin- 
cipal, it  should  be  in  open  court,  and 
not  by  a  commitment  to  jail  according 
to  the  local  law  of  the  state.  But,  if 
the  party  is  so  committed,  the  circuit 
court  will,  upon  the  petition  of  the  bail, 
grant  a  writ  of  habeas  corpus  to  bring 
the  party  into  court  to  be  surrendered 
in  discharge  of  his  bail.  Holbrook  v. 
Seagraves  (C.  O.  1841)  Fed.  Cas.  No. 
6,593. 

(O)  FUinff  petition  and  hand 

90.  Filing  In  stato  ooiirt.— The  peti- 
tion for  removal  must  be  filed  in  the 
state  court.  Virginia  v.  Paul  (1893) 
13  Sup.  Ct  536.  539,  148  U.  S.  107, 
37  L.  Ed.  386. 

A  petition  and  bond  addressed  to  the 
judge  of  the  federal  court  and  an  order 
obtained  from  him  for  such  removal 
were  ineffective  to  remove  the  cause, 
tiiough  the  petition  and  bond  were  sub- 
sequently filed  in  the  office  of  the  clerk 
of  the  state  court  Higson  v.  North 
River  Ins.  Co.  (C.  C.  1911)  184  Fed. 
165;  Higson  v.  North  River  Ins.  Co. 
(1910)  68  S.  E.  920,  153  N.  C.  35. 

The  proper  procedure  for  removing  a 
cause  against  a  postmaster  as  one  aris- 
ing under  the  laws  of  the  United*  States 
is  for  the  defendant  to  file  a  petition 
and  bond  in  the  state  court,  as  required 
by  this  section,  not  to  file  them  in  the 
federal  court  as  provided  by  section 
1015,  post  Bryant  Bros.  Co.  v.  Rob- 
inson (1906)  149  Fed.  321,  79  C.  C.  A. 
259. 

A  petition  and  bond  for  removal  may 
be  filed  in  vacation.  Osgood  v.  Chica- 
go, D.  &  V.  R.  Co.  (C.  C.  1876)  Fed. 
Cas.  No.  10,604.  But  see  Scott  v.  Otis 
(C.  C.  1877)  Fed.  Cas.  No.  12,543, 
holding  that,  where,  under  the  state 
statutes,  its  courts  can  act  only  in 
term,  a  cause  referred  to  a  referee 
for  trial  in  vacation  cannot  be  removed 
to  the  federal  court,  under  R.  S.  {  639, 
by  the  filing  of  a  petition,  affidavit  and 
bond  in  vacation. 

A  petition  and  bond. for  the  removal 
of  a  cause  to  a  federal  court,  filed  in 
the  office  of  the  clerk  of  the  state 
court  during  vacation,  and  not  present- 
ed to  the  judge  during  a  term  thereof, 
is  insufficient  to  effect  a  removal. 
Shedd  V.  Fuller  (C.  C.  1888)  36  Fed. 
609;  Roberts  v.  Chicago,  St.  P.,  M.  & 
O.  R,  Co.  (C.  C.  1891)  45  Fed.  433 
(writ  of  error  dismissed  Chicago,  St. 
P.,  M.  &  O.  R.  Co.  V.  Roberts  [18911 
141  U.  S.  690,  12  Sup.  Ct  123,  25  L. 
Ed.  902) ;  Fox  v.  Southern  Ry.  Co.  (C. 
C.  1897)  80  Fed.  945;  Mays  v.  NewUn 
(C.  C.  1906)  143  Fed.  574;  Higson  v. 
North  River  Ins.  Co.  (C.  C.  1911)  184 
Fed.  165;  Rhode  Island  Horseshoe  Co. 
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V.  Goodenough  Horseshoe  Co.  (N.  Y, 
1876)  52  How.  Prac.  Ill,  1  Abb.  N.  C. 
11;  Howard  v.  Southern  Ry.  Co. 
(1898)  29  S.  E.  778.  122  N.  O.  944; 
Higson  V.  North  River  Ins.  Co.  (1910) 
68  S.  B.  920,  153  N.  C.  35.  CONTRA, 
Noble  V.  Massachusetts  Ben.  As8*n  (C. 
C.  1891)  48  Fed.  337. 

But  see  North  American  Loan  & 
Trust  Co.  V.  Colonial  &  U.  S.  Mortg. 
Co.  (1893)  3  S.  D.  590,  54  N.  W.  659, 
holding  that  actual  presentation  of  the 
petition  and  bond  for  removal  to  the 
state  court,  if  in  session,  is  a  courtesy 
due  to  the  court,  but  it  is  not  express- 
ly required  by  the  law;  and,  where 
there  will  be  no  session  of  the  court  to 
which  the  petition  could  be  formally 
presented  within  the  time  when  the  de- 
fendant must  answer,  the  claim  of 
courtesy  to  such  court  cannot  be  al- 
lowed to  defeat  defendant's  right  of  re- 
moval and  that  filing  the  petition  and 
bond  with  the  clerk  of  the  state  court 
is  filing  them  in  such  court. 

The  presentation  of  a  petition  and 
bond  for  the  removal  of  a  cause  to  the 
federal  court,  to  a  justice  of  the  state 
court  in  vacation,  and,  on  his  declining 
to  act  thereon,  filing  them  in  the  office 
of  the  clerk  of  the  county,  is  not  a 
compliance  with  the  statute.  Williams 
V.  Massachusetts  Ben.  Ass'n  (C.  C. 
1891)  47  Fed.  538. 

An  oral  motion  in  a  state  court  for 
the  removal  of  a  cause  is  a  sufficient 
presentation  to  the  court  of  the  peti- 
tion and  bond  for  removal,  where  they 
are  on  file  with  the  clerk.  Mays  v. 
Newlin  (C.  C.  1906)  143  Fed.  574. 

When  defendant  in  an  action  in  a 
state  court  files  in  the  office  of  the 
clerk— the  court  not  being  in  session— 
a  petition  and  bond  for  removal  of  the 
cause  to  the  circuit  court  of  the  United 
States,  it  is  alsof  incumbent  on  him  to 
direct  the  attention  of  the  court  to  the 
fact;  and,  if  he  fails  to  do  so,  the  state 
court  has  jurisdiction  to  render  judg- 
ment. Roberts  v.  Chicago,  St  P.,  M. 
&  O.  Ry.  Co.  (1892)  48  Minn.  521,  51 
N.  W.  478. 

The  presentation  of  a  petition  and 
bond  for  removal  to  a  judge  of  the 
state  court  in  chambers,  and  the  filing 
of  the  same,  with  his  order  approving 
the  bond  indorsed  thereon,  with  the 
clerk  of  the  state  court,  is  a  sufficient 
presentation  to  such  court  within  the 
removal  statute.  Remington  v.  Cen- 
tral Pac  R.  Co.  (1905)  25  S.  Ct  577, 
198  U.  S.  :)5,  49  L.  Ed.  959;  Groton 
Bridge  &,  Manufacturing  Co.  v.  Ameri- 
can Bridge  Co.  (C.  C.  1905)  137  Fed. 
284;  Johnson  v.  Computing  Scale  Co. 
(C.  C.  1905)  139  Fed.  339. 

A  positive  averment,  on  oath,  by  the 
counsel  for  the  removing  party,  that  the 
judge  to  whom  the  papers  were  pre- 
sented was  then  holding  a  special  term 
of  the  court,  under  a  rule  providing 
that  the  special  term  is  always  open 
when  the  judge  is  present,  is  sufficient 
to  show  that  the  court  was  in  session, 
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though  the  judge,  on  presentation  of 
the  papers,  made  an  order  to  show 
cause  which  was  not  in  form  a  court 
order.  La  Page  v.  Day.  (C.  O.  1806) 
74  Fed.  977. 

It  is  sufficient  if  the  petition  is  filed 
in  time,  though  it  is  not  actually  pre- 
sented to  the  court  until  after  the  ex- 
piration of  the  time  to  plead.  Burck 
V.  Taylor  (C.  C.  1889)  39  Fed.  581, 
judgment  affirmed  (1894)  152  U.  S. 
634,  14  Sup.  Ct  696,  38  L.  Ed.  578. 

It  Ib  immaterial  that  removal  papers 
which  have  been  actually  made  part  of 
the  record  were  not  marked  "Filed" 
before  presentation  to  the  state  coart 
Waite  V.  Phoenix  Ins.  Co.  (C.  C.  1894) 
62  Fed.  769. 

The  petition  and  bond  for  the  remoT- 
al  of  a  cause  must  be  filed  in  the 
clerk's  office  of  the  county  in  which  the 
venue  is  laid;  and,  if  filed  in  another 
county  where  the  court  is  then  sitting, 
it  does  not  effect  a  removal,  though 
approved  by  the  presiding  judge.  No- 
ble V.  Massachusetts  Ben.  Ass'n  (G.  0. 
1891)  48  Fed.  337. 

(H)  Order  for  removal 
91.  Necessity.— Where  the  require- 
ments of  the  act  of  congress  for  the 
removal  of  a  cause  from  a  state  court 
to  a  United  States  court  are  complied 
with,  no  order  of  the  state  court  for 
such  removal  is  necessary.  Manning- 
ton  V.  Hocking  Valley  Ry.  Co.  (C.  C. 
1910)  183  Fed.  133;  Hatch  ▼.  Chicago, 
R.  I.  &  P.  R.  Co.  (C.  C.  1868)  Fed. 
Cas.  No.  6,204;  Fisk  v.  Union  Pac.  B. 
Co.  (C.  C.  1869)  Id.  4,827;  Commer- 
cial &  Sav.  Bank  v.  Corbett  (C.  C. 
;878)  Id.  3,057;  Petrie  v.  Pennsylva- 
nia R.  Co.  (1879)  Id.  11,040a;  Shep- 
herd V.  Bradstreet  Co.  (C.  C.  1895)  65 
Fed.  142;  La  Page  v.  Day  (O.  C. 
1896)  74  Fed.  977;  Lund  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.  (C.  C.  1897)  78 
Fed.  385;  Eisenmann  v.  Delemar's  Ne- 
vada Gold  Min.  Co.  (C.  C.  1898)  87 
Fed.  248;  Kirby  v.  Chicago  &  N.  W. 
R.  Co.  (C.  C.  1900)  106  Fed.  551; 
Loop  V.  Winters'  Estate  (C.  C.  1902) 
115  Fed.  362;  Mutual  Life  Ins.  Co.  of 
New  York  v.  Langley  (C.  C.  1906)  145 
Fed.  415;  City  of  Montgomery,  Ala., 
V.  Postal  Telegraph-Cable  Co.  (D.  C. 
1914)  218  Fed.  471;  Southern  Ry.  Co. 
V.  Dukes  (1910)  68  S.  E.  332,  7  Ga. 
App.  784;  Le  Roux  v.  Bay  Circuit 
Judge  (1881)  46  Mich.  189,  9  N.  W. 
154;  St.  Anthony  Falls  Water  Power 
Co.  V.  King  Wrought  Iron  Bridge  Co. 
(1876)  23  Minn.  186,  23  Am.  Rep.  682; 
Scheffer  v.  National  Life  Ins.  Co. 
(1879)  25  Minn.  534;  Shohoney  v. 
Quincy,  O.  &  K.  C.  Ry.  Co.  (1909)  122 
S.  W.  1025,  223  Mo.  649;  SUte  ex  reL 
Iba  V.  Mosman  (1910)  133  S.  W.  38, 
231  Mo.  474;  Richards  v.  Modem  Wood- 
men of  America  (1901)  85  N.  W.  999, 
14  S.  D.  440. 

But  such  an  order  is  usual  and 
should  be  made  where  the  right  of  re- 
moval appears.     Mannington  t.  Hock- 
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ing  VaUey  By.  Co.  (O.  C.  1910)  183 
Fed.  133;  Edwards  ▼.  Ward  (1866)  65 
Ky.  (2  Bush)  606;  State  ez  rel.  Mis- 
souri &  N.  A.  R.  Co.  ▼.  Johnston 
(1911)  137  S.  W.  595,  234  Mo.  SSa 
But  see  Harlan  y.  Van  Alstan  (1887) 
10  N.  J.  Law  J.  Ill,  holding  that  an 
order  for  removal  will  not  be  granted, 
as  the  case  goes  up  by  virtue  of  the 
act  of  congress,  and  to  give  and  refuse 
an  order  is  useless;  filing  the  bond 
and  petition  is  all  that  is  necessary, 
though  notice  should  be  given  that  the 
court  may  know  what  position  the 
cause  is  in. 

Since  no  order  of  removal  is  neces- 
sary, where  removal  of  a  cause  to  a 
federal  court  is  proper,  an  order  of  re- 
moval by  the  judge  of  the  state  court 
confers  no  jurisdiction  on  the  federal 
court.  Hubbard  v.  Chicago,  M.  &  St. 
P.  By.  Co.  (C.  O.  1910)  176  Fed.  994. 

92.  Effect  ef  refusal.^When  all  the 
steps  required  by  the  acts  of  congress 
have  been  complied  with,  and  a  tran- 
script of  the  proceedings  in  the  state 
court  has  been  filed  in  the  federal  court 
within  the  time  prescribed  by  law,  the 
cause  is  then  pending  in  the  latter 
court,  although  the  state  court  has  re- 
fused to  grant  an  order  of  removal. 
Kern  v.  Huidekoper  (1880)  103  U.  S. 
485,  490,  26  L.  Ed.  854;  U.  S.  v.  Judg- 
es (C.  C.  1872)  Fed.  Cas.  No.  16,501; 
Atlantic  Coast  Line  R.  Co.  v.  Bailey 
(C.  C.  1907)  151  Fed.  891;  Stevenson 
T.  niinois  Cent  R.  Co.  (C.  C.  1911) 
192  Fed.  956. 

The  action  of  the  state  court  in  re- 
fusing a  removal  cannot  affect  the  fed- 
eral court.  Mecke  v.  Valley  Town 
Mineral  Co.  (C.  C.  1898)  89  Fed.  114, 
115. 

Where  a  state  court  refuses  to  order 
the  removal  of  a  cause,  defendant 
within  the  prescribed  time  may  file  a 
copy  of  the  record  in  the  proper  fed- 
eral court  and  have  the  cause  docketed 
there,  after  which  the  federal  court  is 
required  to  proceed  In  the  exercise  of 
the  jurisdiction  lost  by  the  state  court, 
which  can  be  regained  only  by  an  order 
of  the  federal  court  remanding  the 
cause.  Donovan  v.  Wells  Fargo  &  Co. 
(1909)  169  Fed.  363,  94  C.  C.  A.  609, 
22  L.  R.  A.  (N.  S.)  1250. 

The  action  of  state  court  in  denying 
order  of  removal  does  not  result  in  its 
retention  of  jurisdiction  of  the  cause 
to  pass  on  defendants*  demurrer.  State 
Improvement-Development  Co.  v.  Lei- 
ninger  (D.  C.  1914)  226  Fed.  884. 

A  petitioner  wrongfully  denied  the 
right  of  removal  may  remain  in  the 
state  court  under  protest,  and  rely  on 
his  remedy  by  review  if  he  chooses,  or 
he  may  enter  the  record  in  the  circuit 
court,  and  rquire  his  adversary  to  liti- 
gate with  him  there  while  the  state 
court  proceeds  with  the  case.  Balti- 
more &  O.  R.  Co.  V.  Koontz  (1881) 
104  U-  S.  5,  15,  26  L.  Ed.  643;  Bar- 
low V.  Chicago  &  N.  W.  By.  Co.  (C.  O. 
1908)  164  Fed.  765. 


93.  Requisites  and  antry  of  orders— 

Where  the  petition  and  bond  were  filed 
by  defendant  seeking  removal,  within 
the  time  allowed,  it  was  immaterial  that 
the  order  of  removal  was  not  vdthin 
such  time.  Houser  v.  Clayton  (C.  C. 
1878)  Fed.  Cas,  No.  6,739;  Vermeule  v. 
Vermeule  (1901)  54  Atl.  99,  67  N.  J. 
Law,  219. 

In  a  suit  for  partition  in  a  court  of 
North  Carolina,  in  which,  under  the 
laws  of  the  state,  the  clerk  is  author- 
ized to  make  all  necessary  orders  and 
to  enter  judgment,  such  clerk  has  au- 
thority to  make  an  order  for  the  re- 
moval of  the  cause  on  a  petition  filed 
before  answer.  Sanderlin  v.  People's 
Bank  of  Buffalo  (C.  C.  1905)  140  Fed. 
191. 

An  order  of  removal  which  has  been 
improperly  denied  may  be  made  after 
reversal  of  a  judgment  against  the  pe- 
titioner by  the  supreme  court  of  the 
state.  Stix  V.  Keith  (1890)  90  Ala.  121, 
7  South.  423. 

If  it  be  questionable  whether  the 
United  States  court  will  take  jurisdic- 
tion of  a  cause  to  be  removed  from 
this  court,  the  removal  will  be  on  terms 
that  if  the  United  States  refuses  to 
take  jurisdiction  the  judgment  below 
shall  stand  affirmed.  Edgarton  v.  Webb 
(1870)  41  Ga.  417. 

Where  the  time  of  holding  a  court, 
mentioned  in  an  order  of  removal  of  a 
cause,  differs  from  the  true  time  fixed 
by  law,  it  is  mere  surplusage.  State  v. 
Seaborn  (1833)  15  N.  C.  305. 

94.  Vacation  of  order  for  or  denying 
rem  ovalw— After  an  order  has  once  been 
made  in  a  state  court,  for  the  remov- 
al of  a  cause  to  a  United  States  court, 
any  order  subsequently  made,  or  any 
step   subsequently   taken  in   the    state 

.court,  is  void.  Hence  the  state  court 
cannot  vacate  the  order  of  removal. 
Livermore  v.  Jenks  (N.  Y.  1854)  11 
How.  Prac.  479;  Chamberlain  v.  Amer- 
ican Nat.  life  &  Trust  Co.  (N.  Y.  1877) 
11  Hun,  370.  CONTRA,  Edgarton  v. 
Webb  (1870)  41  Ga.  417;  Larson  v. 
Cox  (1888)  39  Kan.  631,  18  Pac.  892; 
Lamblin  v.  Cox,  40  Kan.  311,  19  Pac. 
709;  Seth  v.  Chamberlaine  (1874)  41 
Md.  186;  Lalor  v.  Dunning  (N.  Y. 
1878)  56  How.  Prac.  209;  Henderson  v. 
Cabell  (1892)  83  Tex.  541,  19  S.  W. 
287. 

Where  the  petition  and  bond  for  the 
removal  of  a  cause  from  a  state  to 
United  States  court  on  the  ground  of 
prejudice  or  local  influence  have  been 
accepted,  allowed,  and  approved  by  a 
justice  of  the  state  court,  such  accept- 
ance and  approval  imply  that  the  jus- 
tice was  satisfied  and  decided  that  the 
amount  in  dispute  exceeded  $5(X>,  and 
if  such  decision  can  be  reviewed  at  all 
in  the  state  court,  the  application,  if 
made  to  a  judge  other  than  the  one 
who  made  such  decision,  must  be  on  no- 
tice of  motion  to  set  aside  such  accept- 
ance and  approval  as  having  been  im- 
providently  made.    Thatcher  v.  Rankin 
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(N.  Y.  1885)  2  How.  Prac  (N.  S.)  45». 
Where  a  petition  for  removal  of  a 
cause  is  denied,  and  it  thereafter  be- 
comes apparent  to  the  court  at  any 
time  that  the  resident  defendant  has 
been  joined  without  reasonable  grounds 
therefor,  it  is  the  court's  duty  in  its 
discretion  to  set  aside  the  former  order 
and  direct  a  removal  of  the  cause. 
Ward  V.  Pullman  Car  Corp.  (Ky.  1008) 
114  S.  W.  754. 

(I)  FUing  copy  of  record  in  United 
States  court 

95.  Duty  and  neoassity  for  fliinfl  copy 
of  record  and  offeot  of  flihig.— A  non- 
resident citizen,  to  remove  a  cause  for 
prejudice  and  local  influence,  must  file 
a  copy  of  the  record  in  the  federal  court 
at  the  proper  time.  Johnson  ▼.  Monell 
(C.  C.  1869)   Fed.  Cas.  No.  7.389. 

It  is  the  duty  of  the  removing  party, 
and  not  of  the  derk  of  the  state  court, 
to  transmit  the  record  to  the  federal 
court  Hatcher's  Adm'x  v.  Wadley  (0. 
C.  1897)  84  Fed.  913. 

After  a  party  has  filed  his  petition 
and  bond  in  the  state  court,  the  op- 
posing party  may  file  a  copy  of  the  rec- 
ord in  the  federal  court  before  the  ex- 
piration of  the  time  limited  for  the  re- 
moving party  to  do  so;  and  the  court 
may  then  require  the  latter  to  plead. 
Delbanco  v.  Singletary  (C.  C.  1880)  40 
Fed.  177,  181;  Consolidated  Traction 
Co.  V,  Guarantors'  Liability  &  Indem- 
nity Co.  of  Pennsylvania  (C.  C.  1897) 
78  Fed.  657  (decree  affirmed  Bryar  v. 
CampbeU  [1898]  90  Fed,  690,  33  C.  C. 
A.  236,  affirmed  [1900J  20  Sup.  Ct. 
794,  177  U.  S.  049,  44  Ia  Ed.  926); 
Carpenter  v.  New  York  &  N.  H.  R.  Co. 
(N.  Y.  1855)   11  How.  Prac.  481. 

A  party  appl>'ing  for  tlie  removal  of 
a  cause  from  a  state  to  a  federal  court, 
should  file  his  transcript  in  the  federal 
court  before  or  on  the  first  day  of  the 
term  of  such  court  next  following  his 
application,  irrespective  of  what  may 
be  done  in  the  state  court  on  such  ap- 
plication. Kaufman  v.  McNutt  (Super. 
Ct.  Cin.,  Ohio,  1876)  1  Wkly.  Law  BuL 
94. 

Entering  the  copy  of  the  record  in  the 
circuit  court  is  necessary  for  it  to  pro- 
ceed, but  its  jurisdiction  attaches  when, 
under  the  law,  it  becomes  the  duty  of 
the  state  court  to  "proceed  no  further." 
Entering  the  record  is  unnecessary  to 
transfer  jurisdiction.  Baltimore  &  O. 
R.  Co.  V.  Koonlz  (1881)  104  U.  S.  5, 
14,  15,  26  L.  Ed.  643;  Texas  &  St  L. 
Ry.  Co.  V.  Rust  (C.  C.  18S.V  17  Fed. 
275,  5  McCrary,  348. 

The  requirement  for  filing  the  tran- 
script is  directory,  not  mandatory.  Del- 
banco  V.  Singletary  (C.  C.  1S.S9)  40 
Fed.  177,  181. 

Where  a  defendant  waived  its  right  to 
remove  a  cause,  if  it  had  such  a  right, 
by  proceeding  with  the  trial  in  the  state 
court  after  denial  of  its  petition  for  re- 
moval, the  removal  cannot  be  subse- 
quently effected  by  the  plaintiff  over  the 
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defendant's  objection,  by  filing  a  tran- 
script in  the  federal  court  Johnson 
V.  Butte  Alex  Scott  Copper  Co.  (D.  C. 
1914)  213  Fed.  910, 

Where  the  allegation  in  a  petition  for 
the  removal  of  a  cause  to  the  federal 
court  as  to  the  aipount  in  controversy 
was  contradicted  by  the  record  depriv- 
ing the  federal  court  of  jurisdiction,  the 
fact  that  a  transcript  of  the  record  was 
filed  in  the  federal  court  did  not  de- 
prive the  state  court  of  jurisdiction. 
Bacon  v.  Iowa  Cent  Ry.  Co.  (1912) 
187  N.  W.  1011,  157  Iowa,  493. 

96.  Form  and  contoats  of  transcript 
to  be  fllodw^In  cases  removed  from  the 
state  courts  the  record  must  be  filed  by 
the  petitioners  which  must  show  af- 
firmatively the  facts  necessary  to  give 
the  federal  court  jurisdiction,  and, 
where  the  federal  court  has  any  doubt 
of  the  right  of  removal,  the  safer  prac- 
tice is  to  remand  the  case  to  the  state 
court  which  has  jurisdiction.  Long  v. 
Buford  (C.  C.  1885)  24  Fed.  241,  248. 

The  law  devolves  on  the  party  remov- 
ing a  cause  the  duty  of  procuring  and 
filing  a  copy  of  the  record,  but  for  pur- 
poses of  removal  and  jurisdiction  to 
hear  and  determine  the  cause  the  orig- 
inal is  equivalent  to  the  copy,  and  in 
filing  it  the  party  has  substantially  com- 
plied with  the  statute.  Miller  v.  Wat- 
tier  (C.  C.  1885)  24  Fed.  49;  MiUer 
V.  Soule  (D.  C.  1915)  221  Fed.  493. 

Where  a  petition  for  removal  is  de- 
nied, the  files  and  papers  must  remain 
in  the  court  in  which  the  petition  is 
filed,  and  the  petitioner  must  secure 
certified  copies,  and  cause  same  to  be 
filed  in  the  United  States  court;  Wil- 
liams* Const  Okl.  i  431,  providing  for 
a  transfer  of  the  original  papers,  apply- 
ing only  where  the  case  is  removed 
Lawson  v.  Guthrie  (1914)  137  Pac 
1186,  40  Olil.  508. 

A  party  who  applies  for  the  removal 
of  a  case  from  a  state  to  a  federal 
court,  under  Judiciary  Act  1780,  S  12, 
which  required  filing  copies  of  the  "pro- 
cess** in  the  federal  court  must  file 
in  the  latter  court  copies,  not  only  of 
the  summons  or  other  process,  but  also 
of  the  declaration,  petition,  or  bill,  the 
petition  for  the  removal,  and  the  order 
of  the  state  court  thereon,  if  any  was 
made.  McBratney  v.  Usher  (C.  C. 
1870)  Fed.  Cas.  No.  8,001.  But  see 
BrowneU  v.  Gordon  (C.  C.  1856)  Fed. 
Cas.  No.  2,039,  holding  that  it  is  not  in- 
dispensable that  the  averment  of  the 
citizen  ship  or  alienage  of  a  defendant 
should  appear  on  any  one  of  the  pa- 
pers transmitted  with  the  order  of  the 
state  court,  for  the  transfer  of  the  case 
to  the  federal  court 

The  term  "record**  includes  the  tes- 
timony taken  and  on  file  in  a  cause  at 
the  time  of  filing  a  petition  and  bond 
for  its  removal  from  a  state  court 
Miller  v.  Tobin  (C.  C.  1883)  18  Fed. 
609,  9  Sawy.  401. 

A  petition  for  the  removal  of  a  cause 
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to  the  federal  bourt,  though  filed  in  the 
state  court,  is  transmitted  to  the  federal 
court  as  a  part  of  the  record,  and  is 
a  pleading  on  the  allegations  of  which 
the  right  of  removal  rests,  and  to  which 
the  pleadings  of  the  adverse  party  must 
refer.  Randall  v.  New  England  Order 
of  Protection  (C.  C.  1902)  118  Fed.  782. 

Under  the  statutes  of  Georgia,  and 
especially  Civ.  Code  1895,  f  4518,  which 
provides  that  an  attachment  against  a 
nonresident  of  the  state  may  be  made 
returnable  to  the  superior  court  of  any 
county  where  an  attachment  is  sued 
out  in  one  county,  and  executed  by  serv- 
ing summons  of  garnishment  in  another 
county  on  filing  in  the  court  therein 
a  certified  copy  of  the  original  affidavit 
and  bond,  the  proceedings  in  the  court 
where  the  service  is  made  are  ancillary 
to,  and  a  part  of,  the  original  suit,  and 
on  a  removal  of  such  suit,  the  record  re- 
quired to  be  filed  in  the  federal  court 
includes  such  proceedings.  Woodward 
Lumber  Co.  v.  Vizard  (C.  C.  1906)  144 
Fed.  982. 

When  a  state  court  grants  a  removal, 
the  cause  is  to  be  removed  as  of  the 
date  when  the  motion  for  removal  was 
made;  and  the  papers  should  be  cer- 
tified as  they  were  at  that  date.  Clark 
V.  Delaware  &  H.  Canal  Co.  (1874)  11 
R.  T.  36. 

Where  a  defendant  enters  in  the  cir- 
cuit court  what  purports  to  be  a  copy 
of  a  declaration  in  the  action  in  the 
state  court,  but  such  copy  is  not  cer- 
tified from  the  state  court  or-  accom- 
panied by  a  certified  copy  of  any  order 
of  the  state  court  for  its  transmission, 
and  the  defendant  then  enters  in  the 
circuit  court  a  rule  to  declare,  the  rule 
will  be  vacated,  and  the  copy  of  the 
declaration  wiU  be  taken  from  the  files. 
Martin  v.  Kanouse  (O.  C.  1846)  Fed. 
Cas.  No.  9,102. 

Upon  a  proceeding  for  the  removal  of 
a  cause  from  a  state  to  the  federal 
court,  it  is  not  essential  that  the  rec- 
ord be  certified  by  the  judge  of  the  state 
court;  the  attestation  of  the  clerk  un- 
der the  seal  of  the  court  is  sufficient. 
Osgood  V.  Chicago.  D.  &  V.  R.  Oo. 
(C.  C.  1875)  Fed.  Cas.  No.  10,604. 

Where,  in  making  up  the  record  of  a 
cause  for  its  removal  to  the  federal 
court,  the  derk  of  the  state  court  made 
it  up  in  detached  papers,  certifying  to 
each  one,  and  also  that  the  papers  con- 
stituted the  whole  record,  this  is  a  suffi- 
cient copy  thereof.  Commercial  &  Sav. 
Bank  v.  Corbett  (C.  C.  1878)  Fed.  Cas. 
No.  3,057. 

When  an  action  commenced  in  the 
state  district  court,  involving  lands  de- 
scribed in  the  complaint  as  being  in 
"Bottineau's  addition  to  Minneapolis," 
is  removed  to  the  circuit  court  of  the 
United  States,  and  the  certified  com- 
plaint in  that  court  describes  the  lands 
as  being  in  "Bottinen's  addition  to 
Minneapolis,"  the  record  in  the  latter 
court  is  prima  fade  applicable  to  the 
land  in  question  in  Bottineau's  addition. 
Pierro  v.  St.  Paul  &  N.  P.  Ry.  Co. 
lU.S.C0MP.'16-63 
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(1888)  39  Minn.  451,  40  N.  W.  520,  12 
Am.  St  Rep.  673. 

97.  Time  and   place  for  filing.— The 

additional  term  of  the  federal  drcuit 
court,  appointed  to  be  held  on  the  sec- 
ond Wednesday  of  October  by  Act  Feb. 
7,  1873,  i  1  (17  Stat.  422),  being  ex- 
dusively  for  the  trial  and  disposal  of 
criminal  cases  and  matters,  was  not  a 
session  of  the  court,  requiring  copies 
of  proceedings  in  a  suit  to  be  entered 
in  court  on  the  first  day  of  the  session, 
in  order  to  perfect  the  removal  of  such 
suit  into  a  federal  court.  Jones  v. 
Oceanic  Steam  Nav.  Co.  (C.  C.  1873) 
Fed.  Cas.  No.  7,485. 

The  proper  time  for  entering  in  the 
federal  drcuit  court  "copies  of  the 
proper  papers,"  etc.,  is  on  the  first  day 
of  the  next  session  after  the  filing  of 
the  petition  for  removal, '  affidavits,  etc. 
But  if  the  term  of  such  drcuit  court  to 
which  the  same  is  removable  should 
commence  within  20  days  after  the  filing 
of  the  petition  and  bond  in  that  court, 
still  the  removing  party  is  to  have  20 
days  to  file  copy  of  record.  Clippinger 
V.  Missouri  Val.  Life  Ins.  Co.  (C.  C. 
1876)  Fed.  Cas.  No.  2,901. 

When  an  order  is  made  by  a  state 
court  for  removal  of  a  cause  to  the 
drcuit  court  for  the  Western  district 
of  Virginia,  the  removing  party  must 
file  the  record  in  the  latter  court  on  the 
first  day  of  the  ensuing  session,  wheth- 
er it  be  held  at  Lynchburg,  Danville, 
Abingdon,  or  Harrisonburg.  Hatcher's 
Adm'x  V.  Wadley  (C.  C.  1897)  84  Fed. 
913. 

Where  a  term  of  the  federal  Circuit 
Court  was  in  session  at  the  time  an  ap- 
plication for  removal  of  a  cause  was 
made,  the  applicant  was  not  in  default 
for  failure  to  file  the  record  within  20 
days,  but  was  entitled  to  file  the  same 
on  or  before  the  first  day  of  the  next 
succeeding  term.  Goldberg,  Bowen  & 
Co.  V.  German  Ins.  Co.  of  Freeport, 
m.  (C.  C.  1907)  152  Fed.  831. 

98.  Excuses  for  delay.— If  a  petitioner, 
entitled  to  removal,  is  kept  by  his  ad- 
versary, and  against  his  will,  in  the 
state  court,  he  may,  after  reversal  of 
the  judgment,  and  an  order  allowing 
removal,  enter  the  cause  in  the  circuit 
court,  after  time  for  entering  the  record 
under  other  circumstances  has  gone  by. 
Baltimore  &  O.  R.  Co.  v.  Koontz  (1881) 
104  U.  S.  5,  17,  26  L.  Ed.  643. 

It  is  sufficient  excuse  for  not  filing 
the  petition  in  the  federal  court  on  the 
day  regularly  set  for  the  beginning  of 
the  first  term  after  the  petition  and 
bond  were  filed  in  the  state  court,  being 
November  5th,  that  defendant's  attor- 
ney inquired  of  the  clerk  when  the  term 
would  begin,  and  was  told  that  the  first 
day  would  be  December  5th;  it  appear- 
ing that,  owing  to  the  absence  of  the 
judge,  no  court  was  held  until  that 
date.  Burgunder  v.  Browne  (C.  C. 
1893)  59  Fed.  497. 

The  federal  court  will  not  remand  the 
case  when  satisfied  that  the  delay  was 
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due  to  the  erroneous  belief  that  the 
district  was  divided  into  divisions,  and 
that  defendants  had  the  right  to  file  the 
record  at  the  next  session  held  in  the 
place  most  convenient  to  them;  the 
failure  not  having  caused  any  delay  in 
the  trial.  Pierce  v.  Corrigan  (C.  C. 
1896)  77  Fed.  057. 

99.  Effect  of  defect  In  transcript  or 
of  delay  In  filing.— When  a  sufficient 
case  for  removal  is  made  in  the  state 
court,  the  fact  that  only  a  part  of  the 
record  is  filed  in  the  federal  court  will 
not  oust  its  jurisdiction.  Clark  v.  Chi- 
cago, M.  &  St  P.  Ry.  Co.  (C.  C.  1882) 
11  Fed.  355,  3  McCrary,  591;  MUler 
V.  Soule  (D.  C.  1915)  221  Fed.  493. 

If  the  petitioner  fails  to  enter  the 
record  and  docket  the  cause  on  the  first 
day  of  the  next  term,  jurisdiction  is  not 
lost,  but  the  court,  if  good  cause  be 
shown,  may  allow  the  entry  on  a  sub- 
sequent day.  Baltimore  &  O.  R.  Co.  v. 
Koontz  (1881)  lOi  U.  S.  5,  16,  26  L. 
Ed.  643;  Nat.  Steamship  Co.  v.  Tug- 
man  (1882)  1  Sup.  Ct.  58,  60,  106  U. 
S.  118,  27  L.  Ed.  87;  Hyde  v.  Phoenix 
Ins.  Co.  (C.  C.  1873)  Fed.  Cas.  No.  6,- 
973;  Jackson  v.  Mutual  life  Ins.  Co. 
(C.  C.  1878)  Fed.  Cas.  No.  7,141;  Ar- 
thur V.  New  England  Mut.  life  Ins.  Co. 
(C.  C.  1879)  Fed.  Cas.  No.  565;  Luck- 
er  V.  Phoenix  Assur.  Co.  of  London  (C. 
C.  1895)  66  Fed.  161;  Pierce  v.  Corri- 
gan (C.  C.  1896)  77  Fed.  657;  Chase  v. 
Erhardt  (D.  C.  1912)  198  Fed.  305; 
Kramer  v.  Ferry  (1888)  27  111.  App. 
479.  CONTRA,  Broadnax  v.  Eisner  (C. 
C.  1876)  Fed.  Cas.  No.  1,909;  Cobb  v. 
Globe  Mut.  life  Ins.  Co.  (C.  C.  1877) 
Fed.  Cas.  No.  2,921;  Kaufman  v.  Mc- 
Nutt  (Super.  Ct  Cin.,  Ohio,  1876)  1 
Wkly.  Law  Bui.  94. 

When,  upon  proper  application,  the 
jurisdiction  of  the  state  court  is  devest' 
ed,  and  that  of  the  circuit  court  has 
attached,  a  failure  to  file  the  transcript 
within  the  time  prescribed  will  not 
restore  the  jurisdiction  of  the  state 
court,  but  the  circuit  court  retains  the 
case,  to  dismiss  or  remand,  as  it  may 
determine.  National  S.  S.  Co.  v.  Tug- 
man  (1882)  106  U.  S.  118,  1  Sup.  Ct 
58,  27  L.  Ed.  87. 
And  see  Stoutenburgh  v.  Wharton  (C. 
C.  1883)  18  Fed.  1,  holding  that  the 
requirement  is  mandatory;  and  an  or-  ' 
der  extending  the  time  within  which 
the  copy  of  the  record  shall  be  filed 
can  only  be  allowed  in  cases  where  it 
is  impossible  for  the  party  removing 
the  cause  to  obtain  the  required  copy. 

The  court  under  R.  S.  §§  948,  954, 
post,  §S  1580,  1591,  may,  and  on  good 
cause  shown  should,  enlarge  the  time 
for  filing,  or  cure  the  defect  by  allowing 
the  transcript  to  be  filed  nunc  pro  tunc 
Woolridge  v.  McKenna  (C.  C.  1881)  8 
Fed.  650. 

Where  an  action  is  brought  in  a  state 
court,  and,  on  motion,  removed  to  the 
United  States  circuit  court,  but,  by  mis- 
understanding between  the  clerk  and 
defendant's  attorney,  the  record  is  not 
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filed  at  the  first  term  of  the  United 
States  court,  as  required  by  law,  it  is 
within  the  power  of  that  court,  upon 
payment  of  terms  to  the  plaintiff  to 
cover  expenses  of  the  delay,  to  perndt 
the  defendant  to  file  the  record  at  a 
subsequent  term.  Rowell  v.  Hill  (C.  C. 
1886)  28  Fed.  433. 

A  delay  in  filing  the  record  in  the 
federal  court  for  12  terms  after  entry 
of  the  order  of  the  state  court  for  re- 
moval is  inexcusable  laches,  and  the 
federal  court  will  not  then  permit  it  to 
be  filed  by  an  order  nunc  pro  tunc 
Hatcher's  Adm'x  v.  Wadley  (C.  C. 
1897)  84  Fed.  913. 

The  mere  fact  that  the  record  is  not 
filed  in  the  federal  court  until  after  the 
first  day  of  the  next  term  is  not  suffi- 
cient ground  for  remanding  the  cause, 
where  the  delay  was  not  from  inexcusa- 
ble neglect,  but  the  court  may  impose 
conditions  on  the  removing  party.  Ei- 
senmann  v.  Delemar's  Nevada  Gold- 
Min.  Co.  (C.  C.  1808)  87  Fed.  248. 

The  removal  act  should  be  given  such 
reasonable  construction  as  will  encour- 
age comity  between  the  two  jurisdic- 
tions, and  the  right  of  removal  will  not 
be  held  lost  because  the  petitioning  de- 
fendant awaits  the  action  of  the  state 
court  upon  his  petition  before  filing  the 
transcript  in  the  federal  court,  although 
in  consequence  it  is  not  filed  until  aft- 
er the  first  day  of  the  next  ensuing  term 
after  the  petition  is  presented,  as  requir- 
ed by  the  terms  of  his  bond.  Kelly  v. 
Chicago  &  A.  Ry.  Co.  (C.  C.  1903)  122 
Fed.  286. 

100.  Motions  to  docket  oause.— When 
the  papers  are  regularly  transmitted 
from  the  state  court  to  the  clerk  of  the 
circuit  court,  and  are  on  the  files  of  the 
court  on  the  first  day  of  the  first  term 
after  the  filing  of  the  petition  for  re- 
moval and  bond,  and  proceedings  have 
been  taken  in  the  circuit  court  by  both 
parties,  although  a  formal  motion  to 
docket  the  case  was  not  made,  they 
must  be  considered  as  having  been  filed 
and  the  cause  entered.  Glover  v.  Shep- 
perd  (C.  C.  1883)  15  Fed.  833, 11  Bias. 
572. 

(J)  Defects  in  proceedings^   objections^ 
amendments,  cmd  waiver 

101.  Compliance  with  requirements.— 

Parties  seeking  to  remove  causes  to  the 
federal  courts  must  comply  strictly 
with  the  provisions  and  conditions  pre- 
sented by  the  statute,  and  any  material 
omission  will  be  fatal  to  such  removal 
Wilcox  &  Glbbs  Sewing  Mach.  Co.  v. 
FoUett  (C.  C.  1878)  Fed.  Cas.  No.  17,- 
643;  St.  Anthony  Falls  Water  Power 
Co.  V.  King  Wrought  Iron  Bridge  Co, 
(1876)  2o  Minn.  186,  23  Am.  Rep.  682. 

102.  Amendment  of  petition.— A  per- 
fect petition  and  a  strict  compliance 
with  the  practice  regulations  of  the 
statute,  are  not  absolutely  essential  ae 
jurisdictional  requirements,  but  only 
directory,  and  not  imperative,  methods 
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of  procedure— regalations  that  should 
be  carefully  followed  and  reasonably  en- 
forced by  the  courts,  but,  after  all,  reg- 
ulations that  are  protected  by  R.  S.  §§ 
948,  954,  post,  §§  1580,  1591,  authoris- 
ing amendments  to  cure  defects  and 
omissions  in  legal  proceedings.  These 
amendments  may  be  made  in  either  the 
state  or  federal  courts,  according  to 
their  practice,  respectively.  Deford  v. 
Mehaffy  (O.  C.  1882)  13  Fed.  481. 

A  petition  and  bond  for  removal  are 
in  the  nature  of  process  which  may  be 
amended  under  the  provisions  of  R.  S. 
H  948,  954,  post,  H  1580,  1591.  Kin- 
ney V.  Columbia  Savings  &  Loan  Ass'n 
(1903)  24  Sup.  Ct.  30,  32,  191  U.  S. 
78^  48  L.  Ed.  103. 

A  petition  for  removal  showing  suffi- 
cient grounds  may  be  amended  by  per- 
mission of  the  federal  court  after  the 
cause  has  been  filed  therein.  Powers 
V.  Chesapeake  &  O.  R  Co.  (1898)  18 
Sup.  Ct  264,  267,  169  U.  S.  92,  42  L. 
Ed.  673;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Chappell  (D.  C.  1913)  206  Fed.  688. 
But,  where  it  shows  that  the  cause  was 
not  removable,  it  cannot  be  amended  to 
show  a  different  state  of  facts  in  the 
federal  court.  Healy  v.  McCormick  (C. 
C.  1907)  157  Fed.  3ia  Nor  can  it  be 
amended  where  it  fails  to  state  the 
necessary  jurisdictional  facts.  Santa 
Clara  County  v.  Goldy  Mach.  Co.  (C. 
C.  1908)  159  Fed.  750;  Mssouri,  K.  & 
T.  Ry.  Co.  V.  Chappell  (D.  C.  1913) 
206  Fed.  688;  Springs  v.  Southern  Ry. 
Co.  (1902)  41  S.  E.  100,  130  N.  C.  186. 
But  see  the  following  cases,  which  hold 
generally  that  the  petition  may  be 
amended:  Houser  v.  Clayton  (O.  C. 
1878)  Fed.  Cas.  No.  6,739;  Barclay  v. 
Levee  Com*rs  (C.  C.  1872)  Fed.  Cas. 
No.  977. 

A  petition  for  removal,  though  defec- 
tive in  containing  mere  conclusions  of 
law,  may  be  considered  sufficiently 
amended  by  subsequent  answer  setting 
forth  facts  which  go  to  show  the  juris- 
diction of  the  United  States  Court. 
Carson  v.  Dunham  (1887)  7  Sup.  Ct. 
1030, 1032,  121  U.  S.  421, 30  L.  Ed.  992. 

The  court  cannot  allow  a  petition  to 
be  amended  so  as  to  show  that  defend- 
ant was  a  nonresident  of  the  state  at 
the  time  of  bringing  suit.  Freeman  v. 
Butler  (C.  C.  1889)  39  Fed.  1. 

Where  a  cause  has  been  removed  on 
the  ground  of  diversity  of  citizenship 
on  a  motion  to  remand  on  the  ground 
that  plaintiff  sues  as  assignee  of  a 
chose  in  action,  and  that  the  petition 
for  removal  does  not  show  the  citizen- 
ship of  the  assignors,  the  court  has 
power  to  permit  its  amendment  to  show, 
according  to  the  fact,  that  their  citizen- 
ship was  such  as  to  give  jurisdiction. 
MuUer  v.  Chicago,  I.  &  L.  R.  Co.  (C. 
C.  1906)  149  Fed.  939. 

Where  a  petition  for  removal  in  con- 
nection with  the  record,  as  presented 
to  the  state  court,  fails  to  disclose 
grounds  for  removal,  the  federal  court, 
after  the  cause  has  been  removed,  has 


no  authority  to  permit  an  amendment 
of  the  petition  to  state  other  and  differ- 
ent grounds  of  removal,  inconsistent 
with  those  stated  in  the  original  peti- 
tion. Shane  v.  Butte  Electric  Ry.  Co. 
(C.  C.  1906)  150  Fed.  801. 

Where,  in  a  petition  for  removal, 
counsel  through  misinformation  erro- 
neously stated  the  citizenship  of  the 
plaintiff,  the  federal  court  may  permit 
an  amendment  after  removal  accurately 
stating  the  fact  so  as  to  show  that  the 
court  has  jurisdiction.  Wilbur  v.  Red 
Jacket  Consol.  Coal  &  Coke  Co.  (C.  C. 
1907)  153  Fed.  662. 

Where  a  removal  petition  was  based 
wholly  on  diverse  citizenship,  and  the 
proof  showed  that  plaintiff  was  an  alien, 
the  federal  court  had  no  jurisdiction, 
nor  could  the  defect  be  cured  by  amend- 
ment which  would  necessitate  the  set- 
ting up  of  an  entirely  new  and  distinct 
ground  for  removal  Wallenburg  v, 
Missouri  Pac.  Ry.  Co.  (a  C.  1908)  159 
Fed.  217. 

On  the  removal  of  a  cause  in  which, 
as  appears  by  the  record,  the  parties 
are  citizens  of  different  states,  but  nei- 
ther is  an  inhabitant  of  the  district  of 
suit,  the  federal  court  acquires  general 
jurisdiction  by  virtue  of  the  diversity 
of  citizenship  of  the  parties,  and  has 
power  to  permit  the  petition  for  remov- 
al to  be  amended  to  show  that  plaintiff 
is  in  fact  a  citizen  and  resident  of  the 
district  of  suit.  Harding  v.  Standard 
Oil  Co.  (C.  C.  1909)  170  Fed.  651. 

Where  a  removal  petition  was  defec- 
tive in  alleging  that,  when  the  action 
was  commenced  and  when  petition  was 
filed,  petitioner  was  a  resident  of  New 
York,  instead  of  alleging  that  he  was  a 
nonresident  of  the  state  in  which  the 
action  was  brought,  but  it  also  alleged 
that  petitioner  was  a  citizen  of  the  re- 
public of  France,  such  allegation,  cou- 
pled with  the  allegation  of  nonresidence 
in  the  state,  gave  petitioner  the  right 
to  remove,  and  hence  entitled  him  to 
amend  the  removal  petition  so  as  to 
correct  the  allegation  of  nonresidence. 
De  La  Montanya  v.  De  La  Montanya 
(D.  C.  1907)  158  Fed.  117. 

An  allegation  in  a  petition  for  removal 
that  a  corporation  is  a  "citizen  and 
resident"  of  a  state  may  be  amended 
at  any  stage  of  the  proceedings  to  show 
the  state  under  whose  laws  it  was  in- 
corporated. Wells  V.  Russellville  An- 
thracite Coal  Mining  Co.  (D.  C.  1913) 
206  Fed.  528. 

A  petition  to  remove  may  be  amended 
to  make  clear  averments  already  pres- 
ent, not  essential  to  supply  a  jurisdic- 
tional fact,  though  the  state  court  has 
ignored  the  petition  as  originally  filed 
and  proceeded  to  final  judgment.  Mis- 
souri, K.  &  T.  Ry.  Co.  V.  Chappell  (D. 
C.  1913)   206  Fed.  688. 

A  verification  of  a  petition  for  remov- 
al which  is  only  slightly  and  not  sub- 
stantially defective  may  be  amended  by 
leave   of  court.     Murray  v.    Southern 
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Bell  Telephone  &  Telegraph  Co.  (D.  C. 
1914)  210  Fed.  925. 

Verification  of  petition  for  removal 
by  attorney,  if  not  sufficient,  is  curable 
by  filing  amended  affidavit  Berry  v. 
Mobile  &  O.  R.  Co.  (D.  C.  1916)  228 
Fed.  395. 

A  state  court  may  properly  permit  a 
petition  for  removal  to  be  amended,  al- 
though the  time  for  filing  such  petition 
has  expired,  by  inserting  an  allegation 
that  the  citizenship  of  the  petitioner 
was  the  same  at  the  time  of  the  com- 
mencement of  the  action  as  at  the  time 
the  petition  was  filed.  Roberts  v.  Pa- 
cific &  A.  Ry.  &  Nav.  Co.  (C.  O.  1900) 
104  Fed.  577. 

A  new  motion  to  transfer  a  cause, 
where  a  removal  has  properly  been  de- 
nied, no  new  facts  being  shown,  will  be 
denied.  Thacher  v.  McWilliams  (1872) 
47  Ga.  306. 

103.  Amendment  of  bond  or  new  bond. 
—The  formalities  prescribed  by  the 
statute  are  not  conditions  precedent  to 
the  jurisdiction  of  the  federal  courts, 
and  a  defect  in  the  bond  required  by  that 
act  may  be  cured  by  the  substitution 
of  a  new  bond  upon  motion  in  the  feder- 
al court  to  amend.  Deford  v.  MehaflEiy 
(C.  O.  1882)  13  Fed.  481;  Harris  v. 
Delaware,  L.  &  W.  R.  Co.  (C.  C.  1884) 
18  Fed.  833;  Chase  v.  Erhardt  (D.  O. 
1912)  198  Fed.  305. 

A  bond  for  a  removal  of  a  cause  ob- 
ligated the  petitioner  to  lodge  the" tran- 
script in  the  Circuit  Court  for  the  Cen- 
tral Division  of  the  Western  District  of 
Missouri.  The  county  in  which  the  ac- 
tion was  brought  was  within  the  East- 
ern District  of  Missouri,  but  had  for- 
merly been  in  the  Central  Division  of 
the  Western  District.  The  petition  for 
removal  disclosed  all  the  essential  ju- 
risdictional facts,  and  the  bond  was  filed 
in  connection  therewith.  Held,  that 
the  defect  in  the  bond  was  not  juris- 
dictional, but  could  be  amended,  on 
leave  of  court,  after  the  time  allowed  to 
remove  the  cause  had  expired.  Hedge 
V.  Chicago  &  A.  Ry.  Co.  (1903)  121 
Fed.  48,  57  C.  C.  A.  388. 

If  the  removal  bond  omit  the  condi- 
tion for  the  payment  of  costs,  the  de- 
fect may  be  cured  by  amendment,  ei- 
ther in  the  state  or  federal  court,  or  by 
the  substitution  of  a  new  bond  contain- 
ing the  proper  conditions,  filed  nunc  pro 
tunc.  Deford  v.  Mehaffy  (C.  C.  1882) 
13  Fed.  481.  So  may  the  omission  of 
the  seal  to  the  surety's  signature.  Ov- 
erman Wheel  Co.  v.  Pope  Mfg.  Co.  (O. 
C.  1891)  46  Fed.  577. 

The  state  court  cannot  arbitrarily  re- 
fuse to  receive  the  bond,  without  giving 
the  party  an  opportunity  to  correct  the 
same  in  any  respect  in  which  it  may 
be  deemed  insufficient.  Taylor  v.  Shew 
(1873)  54  N.  Y.  75.;  Grow  v.  Wiman 
(1886)  3  N.  Y.  St.  Rep.  281.  But  there 
is  no  error  in  refusing  to  postpone  a 
cause  removed  from  a  state  to  a  fed- 
eral court  for  the  purpose  of  allowing  a 
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party  to  amend  his  bond.  Harrold  v. 
Arrington  (1885)  64  Tex.  233. 

104.  Waiver  of  obJectionsw^Wbere  a. 

petition  fails  to  show  the  jurisdictional 
facts  the  objection  is  fatal  at  any  stage 
of  the  case  and  cannot  be  waived. 
Hodge  V.  Chicago  &  A.  Ry.  Co.  (1903) 
121  Fed.  48,  57  C.  C.  A.  388.  So  an 
objection  that  a  bond  for  removal  does 
not  contain  a  provision  for  the  payment 
of  costs  may  be  taken  at  any  time. 
Webber  v.  Bishop  (C.  C.  1882)  13  Fed. 
49. 

Imperfections  in  a  petition  for  re- 
moval of  a  cause  to  the  federal  court 
which  are  formal  and  modal  only  are 
waived  where  no  objection  has  been 
made  to  them.  White  v.  Chase  (1912) 
201  Fed.  896,  120  C.  C.  A.  194. 

One  may  waive  objections  to  the  time 
and  manner  of  removal,  of  a  suit  from 
a  state  to  a  federal  court  by  silently 
proceeding  to  trial  upon  the  merits  in 
the  federal  court  without  filing  a  mo- 
tion to  remand,  because  matters  of 
time  and  method  are  formal  and  modal, 
and  not  essential  to  the  right  of  re- 
moval. Union  Pac.  R  Co.  v.  Myers 
(1885)  115  U.  S.  1,  5  Sup.  Ct  1113,  29 
L.  Ed.  319;  Gerling  v.  Baltimore  & 
Ohio  R.  Co.  (1894)  14  Sup.  Ct.  533, 
589.  151  U.  S.  673,  38  U  Ed.  311; 
Guarantee  Co.  of  North  Dakota  v. 
Hanway  (1900)  104  Fed.  369,  44  C.  C. 
A.  312;  Hodge  v.  Chicago  &  A.  Ry. 
Co.  (1903)  121  Fed.  48,  57  O.  C.  A. 
388. 

An  objection  that  the  act  has  not  been 
complied  with,  in  respect  of  time  and 
other  important  particulars  will  not 'be 
listened  to  in  this  court,  the  point  not 
having  been  made  in  the  court  below 
until  three  years  after  the  removal 
made,  and  when  the  testimony  was  all 
taken,  and  the  case  ready  for  hearing. 
Nor  ought  it  under  such  circumstances 
to  have  been  listened  to  in  the  circuit 
court.  It  came  too  late,  and  was  there- 
by waived.  French  v.  Hay  (1874)  89 
U.  S.  (22  Wall.)  238,  22  Ll  Ed.  854. 

Where  no  objection  was  made  in  the 
state  court  on  account  of  the  petition 
for  removal  of  a  case  to  the  circuit 
court  not  being  signed,  the  objection  on 
such  account  could  not  be  made  in  the 
circuit  court.  Meyer  v.  Delaware  R. 
R.  Const  Co.  (1879)  100  U.  S.  457, 
25  Xm  Ed.  593. 

Any  irregularity  in  docketing  a  cause 
removed  to  a  federal  Circuit  Court 
from  a  state  court,  or  in  the  order  of 
the  pleadings,  may  be  waived,  and  nei- 
ther it  nor  the  method  of  securing  the 
attendance  of  the  parties  deprives  the 
federal  court  of  jurisdiction  where  a 
controversQT  between  the  citizens  of  dif- 
ferent states  was  presented.  Mackay 
V.  Uinta  Development  Co.  (1913)  33 
Sup.  Ct.  638,  229  U.  S.  173,  57  L.  Ed. 
1138. 

Where,  in  a  suit  on  a  life  Insurance 
policy  by  an  assignee  holding  it  as  col- 
lateral  security,   the  administrator  of 
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the  assured  is  made  a  defendant,  but  in 
a  petition  for  removal  to  the  federal 
court  he  alignar  himself  on  the  side  of 
plaintiff,  and  becomes  an  actor  against 
the  Insurance  company,  the  latter,  if  it 
desires  him  to  abandon  his  position  as 
defendant,  and  assume  that  of  plaintiff, 
and  plead  specially  as  such,  must  make 
the  objection  before  going  to  trial  on 
the  merits,  as  otherwise  it  will  be  waiv- 
ed. Manhattan  Life  Ins.  Co.  v.  P.  J. 
WUlis  &  Bro.  (1894)  60  Fed.  236,  8 
C.  O.  A.  594. 

Where  plaintiffs  made  no  motion  to 
remand,  they  could  not  object,  for  the 
first  time  on  writ  of  error,  that  the  re- 
moval was  not  to  the  proper  district. 
Klink  V.  Chicago,  R.  I.  &  P.  Ry.  Co. 
(1915)  219  Fed.  457,  135  O.  0.  A.  169. 

Prior  to  the  Judicial  Code  the  ab- 
sence of  an  oath  to  a  petition  by  plain- 
tiff for  the  removal  of  a  cause  was  at 
most  an  informality,  which  defendant 
waived  by  not  taking  the  objection  on 
the  motion  to  remand.  Canal  &  Clai- 
borne Sts.  R,  Co.  V.  Hart  (1885)  114 
U.  S.  654,  5  Sup.  Ct.  1127,  29  L.  Ed. 
226. 

An  objection  that  a  petition  for  re- 
moval is  not  verified  under  oath,  or 
was  filed  too  late,  is  waived  by  delay. 
Union  Pac.  B.  Co.  v.  Myers  (1885)  115 
U.  S.  1,  5  Sup.  Ct.  1113,  29  L.  Ed.  319, 
reversing  judgment  Myers  v.  Union  Pac. 
Ry.  Co.  (C.  C.  1882)  16  Fed.  292,  3 
McCrary,  578. 

Objection  that  an  affidavit,  taken  in 
another  state,  for  the  purpose  of  re< 
moving  a  cause  to  the  United  States 
circuit  court,  is  not  properly  certified, 
is  waived,  unless  taken  when  the  affida- 
vit is  read.  Mix  v.  Andes  Ins.  Co. 
(1878)  74  N.  Y.  53,  30  Am.  Rep.  260. 

Plaintiff  must  be  deemed  to  have  con- 
sented to  accept  the  jurisdiction  of  a 
federal  court  over  a  suit  removed  from 
a  state  court  on  defendant's  petition, 
where,  after  the  removal,  plaintiff,  in- 
stead of  moving  to  remand,  filed  an 
amended  petition  in  the  federal  court, 
signed  a  stipulation  giving  time  to  the 
defendant  to  answer,  and  entered  "^th 
the  defendant  into  successive  stipula- 
tions for  continuances.  In  re  Moore 
(1908)  28  Sup.  Ct.  585,  209  U.  S.  490, 
62  L.  Ed.  904. 

Where  a  case  is  removed  on  motion 
of  the  defendant,  and  after  such  remov- 
al the  plaintiff's  attorney  admits  service 
of  a  rule  for  the  plaintiff  to  declare,  any 
hiformality  attending  the  removal  of 
the  cause  is  thereby  waived.  Abranch- 
es  V.  ScheU  (C.  C.  1859)  Fed.  Cas.  No. 
21. 

Where  a  defendant  has  removed  a 
cause,  and  plaintiff,  at  the  time  of  ap- 
pearing in  the  federal  court,  does  not 
suggest  to  it  that  the  time  had  elapsed 
within  which  a  removal  could  properly 
be  had,  nor  move  to  remand  to  the  state 
court,  but  demands  a  trial,  he  waives 
his  right  to  raise  the  question  in  an- 
swer to  defendant's  bill  to  restrain 
the  further  prosecution  of  the  suit  in 


the  state  court.  Baltimore  &  O.  R.  Co. 
V.  Ford  (C.  C.  1888)  35  Fed.  170,  171. 

Merely  formal  defects  in  a  petition  to 
refnove  a  cause  from  the  state  to  the 
federal  court  are  waived  by  appearing 
in  the  latter  court  and  moving  to  re- 
mand on  the  ground  that  the  alleged 
cause  for  removal  does  not  exist.  Tom- 
son  V.  Iowa  State  Traveling  Men's 
Ass'n  (Neb.  1907)  110  N.  W.  997. 

Where  the  bond  on  the  removal  of  a 
cause  to  the  United  States  circuit  court 
is  irregular  in  form,  and  plaintiff,  after 
the  removal,  receives  a  plea  from  the 
defendant  entitled  in  the  United  States 
circuit  court,  and  admits  due  service 
thereof,  he  waives  such  irregularity. 
Grow  V.  Wiman  (1886)  3  N.  Y.  St.  Rep. 
281. 

The  objection  that  no  evidence  is  giv- 
en of  the  sufficiency  of  the  sureties  on  a 
bond  filed  with  a  petition  for  the  re- 
moval of  a  cause  to  the  federal  court 
is  waived  If  not  made  at  the  time  of  the 
application  for  removal.  Bates  v.  Bal- 
timore &  O.  R.  Co.  (1883)  39  Ohio  St. 
157. 

III.  DETERMINATION     OF     RIGHT 
TO   REMOVE  AND  TRANS- 
FER OF  JURISDICTION 

(A)  Determination  of  right  to  remove 

105.  Jurisdiction  of  state  and  United 
States  courts  in  general.— The  federal 
court  is  the  one  to  determine  whether 
or  not  a  case  was  removable,  and  was 
properly  removed.    Osgood  v.  Chicago, 

D.  &  V.  R.  Co.  (C.  C.  1875)  Fed.  Cas. 
No.  10,604;  Cobb  v.  Globe  Mut.  Life 
Ins.  Co.  (C.  C.  1877)  Fed.  Cas.  No. 
2,921;  Taylor  v.  Rockefeller  (C.  C. 
1878)  Fed.  Cas.  No.  13,802;  Brodhead 
V.  Shoemaker  (1890)  85  Ga.  728,  11  S. 

E.  845;  dinger's  Adm*x  v.  Chesapeake 
&  O.  Ry.  Co.  (1910)  128  S.  W.  1055, 
138  Ky.  615;  Bell  v.  Dix  (1872)  49  N. 
Y.  232;  Kendrick's  Lessee  v.  McQuary 
(1814)  3  Tenn.   (Cooke)   480. 

Notwithstanding  the  order  of  the 
state  court  allowing  or  denying  a  peti- 
tion for  removal,  the  federal  court  must 
determine  for  itself  the  question  of  its 
jurisdiction.  Field  v.  Lownsdale  (C.  C. 
1867)  Fed.  Cas.  No.  4,769;  Traders' 
Bank  v.  Tallmadpe  (C.  C.  1881)  9  Fed. 
363,  20  Blatchf.  39;  Walker  v.  CNeiU 
(C.  C.  1889)  38  Fed.  374;  Louisiana 
State  Bank  v.  Morgan  (La.  1826)  4 
Mart.  (N.  S.)  344.  But  see  Springer 
V.  Howes  (C.  C.  1895)  69  Fed.  849, 
holding  that,  where  the  state  supreme 
court  affirmed  an  order  refusing  a  re- 
moval, and  the  moving  party  filed  a 
transcript  in  the  federal  court,  and  at- 
tempted to  proceed  therein,  the  mo- 
tion to  remand  would  be  granted,  leav- 
ing movant  to  an  appeal  to  the  federal 
supreme  court  from  the  decision  of 
the  state  court 

The  fact  that  a  petition  and  bond 
have  been  filed  in  the  state  court  dur- 
ing vacation  will  not  warrant  the  feder- 
al circuit  court  in  declaring  the  cause 
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removed  before  the  state  court  has 
bad  an  opportunity  to  take  action 
thereon.  Hall  ▼.  Chattanooga  Aj^ri- 
cultural  Works  (O.  O.  1891)  48  Fed. 
59&. 

Upon  filinsr  a  proper  petition  for  re- 
moval and  sufficient  bond,  in  a  proper 
cause,  the  state  court  is  divested  of 
all  jurisdiction  whether  the  order  for 
removal  is  made  or  refused.  Marshall 
V.  Holmes  (1891)  12  Sup.  Ct.  G2,  63, 
141  U.  S.  589.  35  Li  Ed.  870;  McMullen 
V.  Northern  Pac  R.  Co.  (C.  O.  1893) 
57  Fed.  16,  17. 

But  the  filing  of  a  petition  and  bond 
in  a  cause  not  removable  does  not  de- 
prive the  state  court  of  jurisdiction. 
Stone  V.  South  CaroUna  (1886)  6  Sup. 
Ct.  799,  800.  117  U.  S.  430,  29  L.  Ed. 
962;  City  of  Montgomery,  Ala.,  v.  Pos- 
tal Telegraph-Cable  Co.  (D.  C.  1914) 
218  Fed,  471;  Larson  v.  Cox  (1888) 
18  Pac.  892.  39  Kan.  631;  Smith  v. 
Dewire  (1888)  18  Pac.  894,  39  Kan. 
634;  Ward  v.  Pullman  Car  Corp.  (Ky. 
1908)  114  S.  W.  754;  Schwyhart  v. 
Barrett  (1910)  130  S.  W.  388,  145  Mo. 
App.  332;  Pruitt  v.  Charlotte  Power 
Co.  (1914)  81  S.  B.  624,  165  N.  C. 
416;  Missouri,  K.  &  T.  Ry.  Co.  of  Tex- 
as V.  Smith  (Tex.  Civ.  App.  1914)  164 
S.  W.  885. 

Nor  does  the  filing  of  a  petition  and 
bond  which  do  not  comply  with  the  re- 
quirements of  this  section.  Stone  v. 
South  Carolina  (1886)  6  Sup.  Ct.  799. 
800.  117  U.  S.  430,  29  Jj.  Ed.  962; 
Shedd  V.  Fuller  (C.  C.  1888)  36  Fed. 
609;  Fife  v.  Whittell  (C.  C.  1900)  102 
Fed.   537. 

Or  which  are  filed  too  late.  Larson  v. 
Cox  (1888)  18  Pac.  892,  39  Kan.  631; 
Smith  V.  Dewire  (1888)  18  Pac.  894, 
39  Kan.  634;  Higson  v.  North  River 
Ins.  Co.  (1910)  68  S.  B.  920,  153  N. 
C.  35. 

The  state  court  therefore  can  in  the 
first  instance  determine  whether  the 
cause  is  removable,  and  whether  the 
proceedings  are  sufficient  to  effect  the 
removal.  Miller  v.  Soule  (D.  C.  1915) 
221  Fed.  493;  Colorado  Fuel  &  Iron 
Co.  v.  Four  Mile  Ry.  Co.  (1901)  60 
Pac  902.  29  Colo.  90;  Carswell  v. 
Schley  (1877)  59  Ga.  17;  McWhinney 
V.  Brinker  (1878)  64  Ind.  360;  Combs 
V.  Nelson  (1883)  91  Ind.  123;  I^rson 
V.  Cox  (1888)  18  Pac.  892,  39  Kan.  631; 
Smith  V.  Dewire  (1888)  18  Pac.  894, 
39  Kan.  634;  State  ex  rel,  Jumel  v. 
Johnson  (1877)  29  La.  Ann.  399;  Duff 
V.  HUdreth  (1903)  67  N.  E.  356.  183 
Mass.  440;  Jackson  v.  Alabama  Great 
Southern  R.  Co.  (1881)  58  Miss.  648; 
Schwyhart  v.  Barrett  (Mo.  1910)  130 
S.  W.  388;  State  ex  rel.  Iba  v.  Mos- 
man  (1910)  133  S.  W.  38,  231  Mo. 
474;  Golden  v.  Northern  Pac.  Ry.  Co. 
(1909)  104  Pac.  549,  39  Mont  435; 
Johnson  v.  Gelston  (1810)  3  N.  J.  Law 
(2  Penning.)  668;  National  Union 
Bank  v.  Dodge  (1880)  42  N.  J.  Law 
(13  Vroom)  316;  Vermeule  v.  Ver- 
meule  (1901)  54  A.  99,  67  N.  J.  Law, 
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219;  Orr  v.  Baltimore  &  O.  R.  Co. 
(1918)  145  N.  Y.  S.  378,  83  IfiBC 
Rep.  221;  James  v.  Thurston  (1860)  6 
R.  L  428;  Williams  v.  Adkins  (1869) 
46  Tenn.  (6  Coldw.)  615;  Texas  &  P. 
Ry.  Co.  V.  McAllister  (1883)  59  Tex. 
349;  White  v.  Holt  (1883)  20  W.  Va. 
792. 

But  such  determination  is  not  con- 
clusive on  the  federal  courts  which  most 
finally  determine  the  question  them- 
selves. Chesapeake  &  O.  R.  Co.  ▼.  Mc- 
Cabe  (1909)  29  Sup.  Ct  430,  434,  213 
XJ.  S.  207.  53  Lt  Ed.  765;  Cropsey  v. 
Sun  Printing  &  Publishing  Ass'n  (D.  C. 
1914)  215  Fed.  132;  Jackson  v.  Ala- 
bama Great  Southern  R.  Co.  (1881)  58 
Miss.  648;  National  Union  Bank  ▼. 
Dodge  (1880)  42  N.  J.  Law  (13  Vroom) 
316;  Vermeule  v.  Vermeule  (1901)  54 
Atl.  99.  67  N.  J.  Law.  219. 

And  in  case  of  a  conflict  of  decision, 
the  decision  of  the  federal  court  will 
prevail.  National  Union  Bank  v.  Dodge 
(1880)  42  N.  J.  Law  (13  Vroom)  316w 

Though  a  state  court  has  denied  an 
application  to  remove  a  cause  to  the 
federal  court  on  the  ground  that  the 
application  was  not  made  within  the 
time  prescribed  by  the  federal  statute, 
a  subsequent  order  of  the  federal  court 
that  the  cause  be  entered  and  docketed 
therein  is  conclusive  of  the  question; 
and  the  state  court  has  no  right  to 
thereafter  retain  jurisdiction  of  the 
cause,  and  proceed  with  the  triaL 
Northern  Pac.  R.  Co.  v.  McMullen 
(1893)  86  Wis.  501.  56  N.  W.  629. 

Where  a  petition  for  the  removal  of 
a  cause  is  demurrable  on  its  face,  the 
state  court  may  properly  decline  to  or- 
der the  removal,  and  will  not  lose  ju- 
risdiction; but,  if  the  petition  is  not 
demurrable,  jurisdiction  thereby  passes, 
however  inartificial  the  petition  may 
be.  Donovan  v.  Wells.  Fargo  &  Co. 
(1909)  169  Fed.  363,  94  C.  C.  A.  609, 
22  L.  R.  A.  (N.  S.)  1250. 

The  want  of  acknowledgment  or 
proof  of  the  execution  of  the  bond  for 
removal  is  a  matter  of  practice  for  the 
state  court  to  pass  on,  and  cannot  be 
reviewed  by  the  circuit  court  after  the 
state  court  has  accepted  the  bond. 
Cooke  V.  Seligman  (C.  C.  1880)  7  Fed. 
263,  17  Blatchf.  452. 

The  judge  of  a  state  court  to  which 
an  application  is  made  for  the  removal 
of  a  cause  to  the  United  States  court 
must  exercise  a  legal  discretion  as  to 
the  right  of  removal.  Grordon  v.  Long- 
est (1842)  16  Pet  97,  104,  10  L.  Ed. 
900. 

A  strict  compliance  with  the  statute 
for  the  removal  of  causes  to  a  federal 
court  is  essential;  for  the  jurisdiction 
of  the  federal  court  is  special  so  that 
it  must  clearly  appear  affirmatively. 
Wedekind  v.  Southern  Pac.  R,  Co.  (C. 
C.  1888)  36  Fed.  279,  281. 

Where  the  right  of  defendant  to  re- 
move a  case  into  the  United  States  cir- 
cuit court  is  extremely  doubtful,  the 
state  court  should  not  exercise  its  pow- 
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er  of  removal.  Anderson  y.  Manufac- 
turers' Bank  (N.  Y.  1862)  14  Abb. 
Prac.  436. 

In  an  action  for  breach  of  a  contract 
to  manufacture  a  patented  article  in  a 
workmanlike  manner  and  to  pay  royal- 
ties to  the  owner  of  the  patent,  and 
for  failure  to  account  for  or  to  pay 
royalties  on  articles  imitating  those 
covered  by  the  patent,  an  order  of  the 
trial  court  for  the  removal  of  the  cause 
to  a  federal  court  will  not  be  disturb- 
ed, objections  to  the  form  and  sufficien- 
cy of  the  petition  being  more  properly 
determinable  by  the  federal  court  on 
motion  to  dismiss.  Forncrook  Blfg. 
Co.  V.  Barnum  Wire  Works  (1884)  54 
Mich.  552,  20  N.  W.  582. 

The  petition's  failure  to  allege  notice 
is  a  defense  to  be  asserted  only  on  mo- 
tion to  remand  in  the  United  States 
District  Court.  Booki  v.  Pullman  Co. 
(1914)  107  N.  E.  418,  220  Mass.  71. 

The  State  Court  should  determine  the 
issue  of  when  defendants  should  have 
answered,  which  controlled  the  ques- 
tion whether  their  petition  and  bond 
had  been  filed  in  time,  though  the  final 
decision  lay  with  the  federal  Supreme 
Court.  Stephens  v.  Ringling  (S.  C. 
1915)  86  S.  E.  683. 

Though  defendant's  petition  and  bond 
for  removal  are  filed  in  apt  time,  and 
based  on  proper  grounds,  they  do  not 
affect  such  removal  when  at  the  time 
he  moves  the  state  court  for  an  order 
of  removal  he  reserves  his  right  to  re- 
move pending  the  determination  of  a 
motion  to  dismiss  and  a  plea  in  abate- 
ment theretofore  filed.  Manning  v. 
Amy  (1891)  11  Sup.  Ct.  707,  708,  140 
U.  S.  137,  35  L.  Ed.  386. 

Where  a  motion  for  the  removal  of  a 
cause  on  a  petition  and  bond  on  file 
was  overruled  by  the  state  court,  on 
the  ground  that  the  cause  was  still  at 
rules  and  not  on  the  court  docket,  and 
defendant  acquiesced  in  such  decision 
by  taking  no  further  action  for  removal 
until  the  next  term  and  then  again  pre- 
senting the  motion,  such  action  had  the 
effect  of  a  temporary  withdrawal  of  the 
motion,  and  the  state  court  retained 
jurisdiction  until  it  was  again  present- 
ed. Mays  V.  Newlin  (C.  C.  1006)  143 
Fed.  574. 

Where  a  state  court,  on  the  filing  of 
a  petition  for  the  removal  to  the  fed- 
eral court  of  an  action  against  resident 
and  nonresident  defendants  on  the 
ground  that  the  residents  were  fraudu- 
lently joined  to  defeat  removal,  de- 
clines to  order  a  removal  either  on  the 
petition  alone  .or  on  accompanying  affi- 
davits, the  case  must  go  on  for  trial, 
but  the  nonresident  defendant  may,  on 
the  conclusion  of  plaintiff's  evidence,  or 
after  the  close  of  all  the  evidence,  re- 
new the  application  for  removal,  and 
the  state  court  on  finding  that  there 
was  a  fraudulent  joinder,  may  remove 
the  action;  otherwise  not.  Chesapeake 
&  O.  Ry.  Co.  V.  Banks'  Adm'r  (1911) 
137  S.  W.  1066,  144  Ky.  137. 


The  overruling  of  a  motion  to  remove 
a  cause  that  is  not  removable  to  a  fed- 
eral court  is  notice  to  the  parties  that 
the  state  court  has  assumed  jurisdic- 
tion, and  will  try  the  case,  and  defend- 
ant cannot  delay  the  trial  by  protest- 
ing against  its  jurisdiction,  and  de- 
manding time  to  decide  whether  or  not 
to  submit  to  it;  and  a  judgment  against 
him  after  a  trial  in  which  he  took  no 
part  will  be  sustained.  ELickman  v. 
Missouri,  K.  &  T.  Ry.  Co.  (1899)  52 
S.  W.  351,  151  Mo.  644,  judgment  re- 
versed on  other  grounds  Missouri,  K. 
&  T.  Ry.  Co.  V.  Hickman  (1901)  22 
Sup.  Ct.  18,  183  U.  S.  53,  46  L.  Ed.  78. 

Where  a  complaint  filed  in  a  state 
court,  and  a  petition  for  the  removal 
of  the  cause,  raise  an  issue  as  to  the 
necessary  parties  to  the  controversy, 
upon  which  the  right  of  removal  de- 
pends, the  allegations  of  the  petition 
must  prevail.  Mackaye  v.  Mallory  (C. 
C.  1881)  6  Fed.  743,  19  Blatchf.  165. 

Whether  an  action  of  debt  under 
Gen.  Laws  N.  H.  c.  147,  §  13,  impos- 
ing a  penalty  on  corporate  officers  and 
agents  for  neglect  or  refusal,'  on  de- 
mand, to  furnish  copies  of  accounts, 
records,  and  papers  in  their  keeping, 
to  creditors  or  stockholders  entitled  to 
inspect  them,  is  a  suit  of  a  civil  nature, 
will  not  be  determined  after  defendant 
has  taken  the  proper  steps  to  remove 
it  Robertson  v.  KetteU  (1887)  64  N. 
H.  430,  14  Ati.  78. 

Where  a  party  moved  to  consolidate 
and  remove  two  cases  from  a  state  to 
a  federal  court,  and  filed  but  one  peti- 
tion and  bond  for  removal,  the  court 
rightly  assumed  that  he  did  not  desire 
the  removal  of  one  without  the  other. 
Pelzer  Mfg.  Co.  v.  Sun  Fire  Office  of 
London  (1892)  36  S.  C.  213,  15  S.  B. 
562. 

Where  the  petition  for  removal  was 
filed  eight  days  after  the  passage  of 
Act  March  3,  1887,  c.  373,  24  Stat.  552, 
by  which  the  amount  necessary  to  give 
the  circuit  courts  jurisdiction  was  in- 
creasea,  and,  in  evident  ignorance  of 
such  enactment  petitioner  averred  that 
the  amount  in  dispute  exceeded  the  for- 
mer amount  but  the  record  showed 
that  the  lands  were  actually  valued  at 
$25,000,  the  removal  should  have  been 
granted,  and  a  judgment  rendered  after 
refusal  thereof  will  be  reversed.  Reed 
V.  Hardeman  County  (1890)  77  Tex. 
165,  13  S.  W.  1024. 

Where  the  United  States  circuit 
court  has  jurisdiction  over  the  parties 
and  causes  of  action  on  removal  by  vir- 
tue of  the  twelfth  section  of  the  judi- 
ciary act  it  cannot  be  affected  by  any 
amendment  of  the  pleading  so  as  to 
change  the  nature  of  the  controversy. 
Green  v.  Custard  (1859)  23  How.  484, 
16  L.  Ed.  471;  Jones  v.  Foreman 
(1881)  66  Ga.  371. 

106.  Detflrmlnatlon  of  Issues  of  law. 

—A  petition  for  removal  of  a  case  to 
the  federal  court  presents  to  the  state 
court  a  question  of  law  as  to  whether, 

(999) 


§  1011 


THE  JUDICIAL  GODB 


(Tit  12g 


admitting  the  facts  stated  in  the  peti- 
tion to  be  true,  it  appears  on  the  face 
of  the  record  which  includes  the  peti- 
tion, pleading,  and  proceedings  down 
to  tliat  time,  that  petitioner  has  com- 
plied with  the  statute  and  is  entitled 
to  removal  of  the  suit.  Donovan  v. 
Wells  Fargo  &  Co.  (1909)  169  Fed. 
363,  94  C.  C.  A.  609,  22  L.  R.  A.  (N. 
S.)  1250;  Powers  v.  Chesapeake  &  O. 
K.  Co.  (C.  C.  1895)  65  Fed.  129  (judg- 
ment affirmed  [1898]  169  U.  S.  92,  18 
Sup.  Ct.  264,  42  L.  Ed.  673;  Steed  v. 
Henry  (Ark.  1915)  180  S.  W.  508; 
Southern  By.  Co.  v.  Hudgins  (1899)  33 
S.  E.  442,  107  Ga.  334;  Morbeck  v. 
Bradford-Kennedy  Co.  (1910)  113  Pac. 
89,  19  Idaho,  83;  Boatmen's  Bank  of 
St.  Louis  V.  Fritzlen  (1907)  89  Pac 
915,  75  Kan.  479,  22  L.  R,  A.  (N.  S.) 
1235;  Chesapeake  &  O.  Ry.  Co.  v. 
Banks*  Adm'r  (1911)  137  S.  W.  1066, 
144  Ky.  137;  Craven  v.  Turner  (1890) 
82  Me.  383,.  19  Atl.  864;  State  ex  rel. 
Iba  V.  Mosman  (1910)  133  S.  W.  38, 
231  Mo.  474;  Schwyhart  v.  Barrett 
(Mo.  App.  1910)  130  S.  W.  388;  Sears 
v.  Atchifeon,  T.  &  S.  F.  Ry.  Co.  (1912) 
147  S.  W.  860,  163  Mo.  App.  711;  Cox 
V.  Atlantic  Coast  Line  R.  Co.  (1914) 
82  S.  B.  979,  166  N.  C.  652;  CogdiU  v. 
Clayton  (N.  C.  1915)  87  S.  E.  338; 
Western  Coal  &  Mining  Co.  v.  Osborne 
(OkL  1911)  119  Pac.  973;  Chicago,  R. 
1.  &  P.  Ry.  Co.  v.  Brazzell  (1912)  124 
Pac.  40,  33  Okl.  122;  Texas  &  P.  Ry. 
Co.  V.  Eastin  &  Knox  (Civ.  App.  1905) 
S9  S.  W.  440  (judgment  reversed  Eas- 
tin &  Knox  v.  Texas  &  P.  Ry.  Co. 
[1906]  92  S.  W.  838,  99  Tex.  654). 

In  determining  whether  a  defendant 
is  entitled  to  a  removal,  the  state  court 
must  examine  the  whole  record  as  it 
was  at  the  time  of  filing  the  petition 
for  removal,  including  the  petition. 
Little  York  Gold  Washing  &  Water  Co. 
V.  Keyes  (1877)  96  U.  S.  199,  201,  24 
L.  Ed.  656;  Missouri,  K.  &  T.  Ry.  Co. 
V.  Chappell  (D.  C.  1913)  206  Fed.  688; 
Miller  v.  Soule  (D.  C.  1915)  221  Fed. 
493;  Springer  v.  Bricker  (1905)  76  N. 
E.  114,  165  Ind.  532;  Illinois  Cent  R. 
Co.  V.  Sheegog's  Adm'r  (1907)  103  S. 
W.  323,  31  Ky,  Law  Rep.  691. 

107.  Determination  of  issues  of  fact. 

— Issues  of  fact  on  a  petition  for  re- 
moval from  a  stihte  to  a  federal  court 
are  to  be  determined  in  the  federal 
court,  and  the  state  court  in  determin- 
ing whether  it  will  surrender  juris- 
diction must  accept  as  true  the  allega- 
tions of  fact  in  the  petition.  Kansas 
City,  Ft.  S.  &  M.  R.  Co.  v.  Daughtry 
(1891)  138  U.  S.  298,  11  Sup.  Ct.  306, 
34  L.  Ed.  963;  Texas  &  P.  Ry.  Co.  v. 
Eastin  &  Knox  (1909)  29  Sup.  Ct  564, 
214  U.  S.  153,  53  L.  Ed.  946  (affirm- 
ing judgment  [1907]  102  S.  W.  105,  100 
Tex.  556);  Chesapeake  &  O.  R.  Co. 
V.  CockreU  (1914)  34  Sup.  Ct  278,  232 
U.  S.  146,  58  L.  Ed.  544  (affirming 
judgment  [1911]  137  S.  W.  1066,  144 
Ky.  137) ;  Boatmen's  Bank  v.  Fritzlen 
(1905)   135  Fed.  650,  68  C.  C.  A.  288 
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(writ  of  certiorari  denied  [1905]  25 
Sup.  Ct  803,  198  U.  S.  586,  49  L. 
Ed.  Il74);  Sinclair  v.  Pierce  (C.  C. 
1892)  50  Fed.  851;  Powers  v.  Chesa- 
peake &  O.  R.  Co.  (C.  C.  1895)  65 
Fed.  129  (judgment  affirmed  [1898]  169 
U.  S.  92,  18  Sup.  Ct  264,  42  L.  Ed. 
673);  FideUty  Trust  &  Safety- Vault 
Co.  V.  Newport  News  &  M.  V.  Co.  (O. 
C.  1895)  70  Fed.  403;  Shane  v.  Butte 
Electric  Ry.  Co.  (C.  C.  1908)  150  Fed. 
801;  Atlantic  Coast  Line  R.  Co.  t. 
BaUey  (C.  C.  1907)  151  Fed.  891; 
Stix  V.  Keith  (1890)  90  Ala.  121,  7 
South.  423;  Texarkana  Telephone  Co. 
V.  Bridges  (1905)  86  S.  W.  841,  75 
Ark.  116;  St  Louis  Southwestern  Ry. 
Co.  V.  Adams  (1908)  112  S.  W.  186, 
87  Ark.  136;  Steed  v.  Henry  (Ark. 
1915)  180  S.  W.  508;  Horan  v.  Strach- 
an  (1889)  9  S.  E.  429,  82  Ga.  566; 
Southern  Ry.  Co.  v.  Hudgins  (1899) 
33  S.  E.  442.  107  Ga.  334;  Lane  Bros. 
Co.  V,  Rickard  (1911)  70  S.  E.  565, 
135  Ga.  650;  Van  Horn  v.  Litchfield 
(1886)  70  Iowa,  11,  29  N.  W.  783; 
Wisecarver  &  Reynard  v.  Chicago,  R. 
L  &  P.  Ry.  Co.  (Iowa,  1908)  117  N.  W. 
961;  Boatmen's  Bank  of  St  Louis  v. 
Fritzlen  (1907)  89  Pac.  915,  75  Kan. 
479,  22  L.  R.  A.  (N.  S.)  1235;  Illinois 
Cent  B.  Co.  v.  Jones'  Adm'r  (1904) 
80  S.  W.  484,  118  Ky.  158.  26  Ky.  Law 
Rep.  31;  Guinault  v.  Louisville  &  N. 
R.  Co.  (1890)  42  La.  Ann.  52,  7  South. 
02;  Craven  v.  Turner  (1890)  19  AtL 
864,  82  Me.  383;  Long  v.  Quinn  Bros. 
(1913)  102  N.  E.  348,  215  Mass.  85; 
Munnss  v.  American  Agricultural 
Chemical  Co.  (1914)  103  N.  E.  859,  216 
Mass.  423;  Roberts  v.  Chicago,  St  P., 
M.  &  O.  Ry.  Co.  (1892)  48  Minn.  521, 
51  N.  W.  478;  State  ex  rel.  Iba  v. 
Mosman  (1910)  133  S.  W.  38,  231  Mo. 
47*4;  Herrick  v.  Norfolk-Southern  IL 
Co.  (1912)  73  S.  E.  1008,  158  N.  C. 
307;  Hurst  v.  Southern  Ry.  Co.  (N.  C. 
1913)  78  S,  E.  434;  Hyder  v.  Southern 
Ry.  Co.  (1914)  83  S.  E.  689,  167  N. 
C.  584;  CogdiU  v.  Clayton  (N.  C.  1915) 

87  S.  E.  338;  Western  Coal  &  Min- 
ing Co.  V.  Osborne  (Okl.  1911)  119  Pac. 
973;  Chicago,  R.  L  &  P.  Ry.  Co.  v. 
Brazzell  (1912)  124  Pac  40,  33  OkL 
122.  CONTRA,  Burch  v.  Davenport  & 
St  P.  R.  Co.  (1877)  46  Iowa,  449; 
Dunn  V.  Burlington,  C.  R.  &  N.  R.  Co. 
(1886)  35  Minn.  73,  27  N.  W.  448; 
Levy  V.  O'Neil  (N.  Y.  1873)  14  Abb. 
Prac.  (N.  S.)  63;  Clark  v.  Opdyke  (N. 
y.  1877)  10  Hun,  383. 

So  the  federal  court  alone  can  deter- 
mine controverted  issues  of  fact  as  to 
the  citizenship  or  residence  of  the  par- 
ties. Carson  v.  Hyatt  *(1886)  6  Sup. 
Ct.  1050,  1054,  118  U.  S.  279,  30  L. 
Ed.  167;  Burlington,  C.  B.  &  N.  Ry. 
Co.  V.  Dunn  (1887)  122  U.  a  513,  7 
Sup.  Ct  1262,  30  L.  Ed.  1159;  Kan- 
sas City,  Ft  S.  &  M.  R.  Co.  v.  Daugh- 
try (1891)  138  U.  S.  298,  11  Sup.  Ct 
306,   34  L.   Ed.   963  (affirming   [1890] 

88  Tenn.  [4  Pickle]  721, 13  S.  W.  698); 
Ashe  Y.  Union  Cent  Life  Ins.  Co.  (C. 
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C.  1902)  116  Fed.  234,  235;  Miller  t.  * 
Soule  (D.  C.  1915)  221  Fed.  493; 
Horan  ▼.  Strachan  (1889)  82  Ga.  566, 
9  S.  B.  429.  CONTRA,  Disbrow  v. 
DriggB  (N.  Y.  1858)  8  Abb.  Prac.  305, 
note,  16  How.  Prac  346;  Miller  v. 
Kent  (N.  Y.  1881)  60  How.  Prac.  451. 

Fraud  in  joining  reaident  defendants 
to  defeat  the  right  of  removaL  St. 
Louis  Southwestern  By.  Co.  ▼.  Adams 
(Ark.  1908)  112  S.  W.  186;  Southern 
Ry.  Co.  V.  Sittasen  (Ind.  1905)  74  N.  B. 
898  (reversed  [1906]  76  N.  B.  973,  166 
Ind.  257);  Boatmen's  Bank  of  St  Louis 
V.  Fritzlen  (1907)  89  Pac.  915,  75  Kan. 
479;  Illinois  Cent  R.  Co.  v.  Sheegog's 
Adm'r  (1907)  103  S.  W.  323,  31  Ky. 
Law  Rep.  691;  Sears  v.  Atchison,  T. 
&  S.  F.  Ry.  Co.  (1912)  147  S.  W.  860, 
163  Mo.  App.  711;  Town  of  Monroe  v. 
Connecticut  River  Lumber  Co.  (1891) 
66  N.  H.  628,  32  Atl.  152;  Davis  v. 
Rexford  (N.  C.  1907)  59  S.  E.  1002; 
Lloyd  v.  Southern  Ry.  Co.  (1914)  81 
S.  B.  1003, 166  N.  C.  24;  Western  Coal 
&  Blining  Co.  v.  Osborne  (Okl.  1911) 
119  P.  973;  Texas  &  P.  Ry.  Co.  v. 
Bastin  &  Knox  (Tex.  Civ.  App.  1905) 
89  S.  W.  440,  judgment  reversed  Bastin 
&  Knox  V.  Texas  &  P.  Ry.  Co.  (1906) 
92  S.  W.  838,  99  Tex.  654.  CONTRA, 
Bradshaw  v.  Bowden  (D.  C.  1914)  226 
Fed.  323;  Chesapeake  &;  O.  Ry.  Co. 
V.  Banks'  Adm'r  (1911)  137  S.  W. 
1066,  144  Ky.  137. 

The  amount  in  controversy.  Postal 
Tel.  Cable  Co.  v.  Southern  Ry.  Co.  (C. 
C.  1898)  88  Fed.  803;  Western  Union 
Tel.  Co.  V.  Horack  (1881)  9  111.  App. 
309;  First  Nat  Bank  v.  Glaser  (Tex. 
Civ.  App.  1907)  102  S.  W.  171.  CON- 
TRA, Disbrow  v.  Driggs  (N.  Y. 
1858)  8  Abb.  Prac.  305,  note,  16  How. 
Prac.  346.  And  whether  the  petition 
for  removal  was  filed  in  time.  Fidelity 
Trust  &  Safety-Vault  Co.  v.  Newport 
News  &  M.  V.  Co.  (C.  C.  1895)  70 
Fed.  403.  But  see  Orosco  v.  Gagliar- 
da  (1863)  22  Cal.  83,  holding  that  un- 
dlPthe  statute  of  California  respecting 
the  removal  of  causes  the  court  must 
first  be  fully  satisfied  by  proper  evi- 
dence that  the  application  for  removal 
is  founded  upon  facts  wiilch  entitle  the 
applicant  to  the  order,  and  for  this  pur- 
pose the  court  has  a  right  to  inquire 
into  the  truth  of  the  facts  set  forth  in 
the  petition  as  well  as  to  investigate 
the  sufficiency  of  the  security,  and  Dis- 
brow V.  Driggs  (N.  Y.  1858)  8  Abb. 
Prac.  305,  note,  16  How.  Prac.  346, 
holding  that  the  mode  of  ascertaining 
the  fact  of  the  alienage  or  citizenship 
of  the  petitioner  for  the  removal  of  a 
cause  from  the  state  court  to  the  fed- 
eral court  rests  with  the  state  court, 
and  White  v.  Holt  (1882)  20  W.  Va. 
792,  holding  that  the  facts  set  out  in  a 
petition  for  the  removal  of  a  case  from 
a  state  court  to  a  federal  court  should 
be  such  as,  taken  with  what  already 
appears  on  the  record,  show  that  the 
suit  under  the  act  of  Congress,  is  re- 
movable, and,  if  such  facts  are  not  al- 
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leged  in  the  petition  and  appear  in  the 
record,  it  is  the  duty  of  the  state  court 
to  inquire  no  further,  but  to  refuse  to 
order  the  removal  of  the  case.  If  such 
facts  are  alleged  in  the  petition  and 
show  the  suit  to  be  removable,  such 
facts  may  be  controverted,  and  the 
court  will  then  hear  the  evidence  and 
judicially  decide  on  the  evidence,  and 
either  enter  an  order  removing  or  re- 
fusing to  remove  the  cause. 

Where  an  action  could  not  have  been 
originally  brought  in  the  federal  Cir- 
cuit Court,  the  removal  acts  do  not  re- 
quire  the  determination  of  a  question 
of  alleged  fraudulent  joinder  of  par- 
ties by  the  federal  court  after  the  filing 
of  a  removal  petition  and  bond.  Ward 
V.  Pullman  Car  Corp.  (Ky.  1908)  114 
S.  W.  754. 

Whether  plaintiff  reduced  the  ad 
damnum  of  his  writ  to  $3,(X)0  or  less 
prior  to  the  filing  of  defendant's  peti- 
tion and  bond  for  removal  of  the  cause 
must  be  determined  in  the  state  court 
on  the  face  of  the  record.  Munnss  v. 
American  Agricultural  Chemical  Co. 
(1914)  103  N.  B.  859,  216  Mass.  423. 

Where  plaintiff  denies  the  allegations 
of  a  petition  to  remove,  the  burden  is 
on  the  petitioner  for  removal  to  prove 
them.  Carson  v.  Dunham  (1887)  7 
Sup.  Ct  1030,  1032,  121  U.  S.  421,  30 
L.  Ed.  902;  Gibson  v.  Chesapeake  & 
O.  Ry.  Co.  (1914)  215  Fed.  24,  131  C- 
C.  A.  332;  Armstrong  v.  Kansas  City 
Southern  Ry.  Co.  (C.  C.  1911)  192 
Fed.  608. 

A  second  application  for  removal  to 
a  federal  court  raising  the  issue  of 
fraudulent  joinder  of  defendants,  when 
made  after  a  ruling  sustaining,  in  favor 
of  one  of  two  defendants,  a  demurrer  to 
the  evidence,  cannot  be  regarded  as  er- 
roneously denied  by  a  state  court,, 
where  the  evidence  demurred  to  is  not 
made  part  of  the  record,  and  this  issue 
was  first  raised  on  the  second  applica- 
tion, without  stating  when  the  petition- 
er  first  learned  of  the  fraud,  and  the 
averments  of  fraud  were  specifically 
denied,  and,  so  far  as  the  record  dis- 
closes, the  petitioner,  who  had  the  af- 
firmative of  the  issue,  failed  to  make 
out  its  case.  Kansas  City  Suburban 
Belt  Ry.  Co.  v.  Herman  (1902)  23  Sup. 
Ct  24,  187  U.  S.  63,  47  L.  Ed.  76,  af- 
firming judgment  (1902)  68  Pac.  46,  64 
Kan.  546. 

108.  Hearing  by  state  courts— A  mo- 
tion to  dismiss  a  writ  of  error  takes, 
precedence  over  one  to  remove  the 
cause  to  the  United  States  court.  Ed- 
garton  v.  Webb  (1870)  41  Ga.  417. 

The  hearing  of  an  application  for  the 
removal  of  a  cause  from  a  state  to  a 
United  States  court  should  have  pre- 
cedence over  a  motion  to  dismiss  for 
nonpayment  of  taxes.  Bragg  v.  Tibb» 
(1871)  44  Ga.  294. 

It  is  the  duty  of  the  court,  and  not 
of  the  clerk,  to  determine  the  sufiScien- 
cy   of  the   security  accompanying   the 
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petition.     Southern  Pac  Co.  v.  Harri- 
son (1889)  73  Tex.  103,  11  S.  W.  16a 

109.  Review  of  determination  as  to 
right  of  removals— Defendant's  remedy 
for  the  erroneous  denial  of  removal  is 
by  a  petition  in  error,  presenting  the 
facts  by  a  bill  of  exceptions  or  a  plea 
to  the  jurisdiction.  Shelby  v.  Hoffman 
(1857)  7  Ohio  St.  450. 

A  defendant  who  makes  no  applica- 
tion for  a  removal  cannot  assign  for 
error  the  refusal  of  the  state  court  to 
permit  a  removal  on  the  application  of 
other  defendants.  Merchants'  Cotton- 
Press  &  Stor'age  Co.  v.  Insurance  Co. 
of  North  America  (1894)  151  U.  S. 
308,  14  Sup.  Ct.  367,  38  L.  Ed.  195. 

The  fact  that  a  nonresident  complain- 
ant, as  a  stockholder  of  the  banking 
corporation  suing,  is  not  allowed  to 
transfer  the  cause  to  the  United  States 
court,  can  only  be  assigned  for  error 
by  him,  and  when  he  does  not  unite  in 
the  appeal  the  corporation  cannot  be 
heard  to  complain  of  the  refusal  to 
transfer  the  cause.  Danville  Banking 
&  Trust  Co.  V.  Parks  (1878)  88  HL 
170. 

The  refusal  of  the  court  below  to 
transfer  a  case  to  the  federal  court 
cannot  be  assigned  for  error,  unless 
the  affidavit  and  bond  on  which  the  mo- 
tion for  removal  was  based  are  em- 
bodied in  the  bill  of  exceptions,  and 
also  the  exception,  if  any,  to  the  deci- 
sion of  the  court  refusing  the  motion. 
The  affidavit  and  bond  do  not  become 
a  part  of  the  record  unless  thus  pre- 
served. Merchants'  Despatch  Transp. 
Co.  V.  Joesting  (1878)  89  lU..  152; 
Cairo  &  St.  L.  R.  Co.  v.  Easterly,  Id. 
156;  Peirce  v.  Walters  (1897)  45  N. 
E.  1068,  164  111.  560;  LouisvUle  &  N. 
R.  Co.  V.  Satterwhite  (1904)  79  S.  W. 
106,  112  Tenn.  185.  But  see  Stratton's 
Independence  v.  Sterrett  (Colo.  1911) 
117  Pac.  351,  holding  that  a  petition 
to  a  state  court  for  removal  of  a  cause 
to  a  federal  court  must  be  considered 
on  review,  though  it  was  not  incorpo- 
rated in  the  bill  of  exceptions,  and  no 
exception  was  saved  to  the  ruling  of 
the  court  in  refusing  it,  regardless  of 
state  code  provisionst  defining  what 
constitutes  the  record  proper. 

Burns*  Rev.  St  Ind.  1894,  §  640 
(Horner's  Rev.  St.  1897,  §  628),  pro- 
vides that  one  may  have  an  exception 
noted  at  the  end  of  the  decision,  where 
the  decision  and  the  ground  of  objec- 
tion are  entered  on  the  legal  record. 
Section  662  (section  650)  declares  that 
the  legal  record  comprises  all  proper 
entries  made  by  the  clerk,  and  all  pa- 
pers filed  therein,  except  papers  used 
as  evidence,  affidavits,  and  other  pa- 
pers, when  they  relate  to  collateral 
matters,  which  shall  not  be  certified 
unless  made  a  part  of  the  record  by 
exception  or  by  order  of  court.  Held, 
that  the  denial  of  an  application  to  re- 
move a  cause  to  a  federal  court,  not 
relating  to  the  merits,  could  not  be  re- 
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viewed  on  appeal,  where  the  ruling  and 
application  were  not  in  the  record  by 
bill  of  exceptions  or  order  of  court 
American  Carbon  Co.  y.  Jackson 
(1900)  56  N.  E.  862,  24  Ind.  App.  890. 

An  action  was  filed  in  Tennessee  by 
a  citizen  of  Kentucky  against  another 
citizen  of  Kentucky.  Thereafter,  on 
the  death  of  the  plaintiff,  a  citizen  of 
Tennessee  was  substituted.  Defend- 
ant then  presented  to  the  court  a  pe- 
tition, with  proper  bond,  for  removal  of 
the  cause  to  the  federal  court,  on  the 
ground  of  diversity  of  citizenship,  and 
that  the  case  was  then  for  the  first 
time  removable,  and  moved  the  court 
for  permission  to  file  the  petition  and 
bond  and  for  an  order  of  removal, 
which  the  court  denied.  No  bill  of  ex- 
ceptions was  tendered  making  the  pe- 
tition and  bond  a  part  of  the  record  at 
that  term  of  court  The  case  was  tried 
at  a  subsequent  term,  and  the  petition 
and  bond  were  incorporated  in  the  bill 
of  exceptions  then  filed,  and  were  cop- 
ied into  the  transcript  on  appeal 
Held,  that  this  was  ineffective  to  bring 
them  into  the  record  and  authorize  the 
Supreme  Court  on  appeal  to  consider 
them  and  review  the  action  of  the  trial 
court.  Louisville  &  N.  R.  Co.  ▼.  Port 
(1904)  80  S.  W.  429,  112  Tenn.  432. 

Objection  to  the  sufficiency  of  a  bond 
on  removal  cannot  be  raised  for  the 
first  time  on  bill  of  exceptions  to  the 
order   of   removal.     Stone   v.    Sargent 

(1880)  129  Mass.  503. 

Where  a  cause  has  been  removed, 
and  all  the  papers  in  it  have  been  aft- 
erwards destroyed  by  fire,  and  the  par- 
ties then,  by  writing  filed  in  the  United 
States  court,  admit  that  the  cause  was 
brought  to  the  United  States  court  by 
transfer  from  the  state  court  in  ac- 
cordance with  the  statutes  in  such  case 
provided,  and  asked  and  obtained  leave 
to  file  a  declaration  and  plea  as  substi- 
tutes for  the  ones  originally  filed  and 
now  destroyed,  this  court  will,  in  the 
absence  of  all  proof  to  the  contrary, 
presume  that  the  citizenship  requisite 
to  give  the  circuit  court  jurisdiction 
was  shown  in  some  proper  manner, 
though  it  be  not  apparent  on  the  mere 
pleadings.  Pittsburgh,  C.  &  St  L.  R. 
Co.  V.  Ramsey  (1874)  22  Wall.  322,  22 
L.  Ed.  823. 

An  inspection  of  the  petition  for  re- 
moval is  essential  to  determine  whether 
it  contained  allegations  sufficient  to  au- 
thorize a  transfer  of  the  cause,  and  in 
its  absence  from  the  record  it  must  be 
presumed,  in  support  of  the  judgment 
of  the  state  court,  that  it  was  defective 
iu  the  allegations  of  jurisdictional  facts. 
Bush  V.  Kentucky  (1882)  107  U.  S. 
110,  1  Sup.  Ct  625,  27  L.  Ed.  354. 

Where  a  bond  for  removal  is  not  ob- 
jected to,  it  will  be  presumed  to  be 
formal  and  the  sureties  sufficient 
Terre   Haute   &   I.   R.    Co.    v.   Abend 

(1881)  9  111.  App.  (9  Bradw.)  304; 
Western  Union  TeL  Co.  ▼.  Horack,  Id. 
309. 
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Where,  on  appeal  from  an  order  de- 
nying a  petition  for  removal,  it  ap- 
pears that  such  petition  was  not  made 
until  after  an  amended  complaint  had 
hcen  filed  after  answer,  and  the  orig- 
inal complaint  is  not  in  the  record,  it 
will  be  presumed  that  there  was  no 
such  difference  between  the  complaints 
as  would  authorize  a  removal  at  such 
time.  Pennsylvania  Go.  v.  Leeman 
(1903)  66  N.  E.  48,  160  Ind.  16. 

The  inspection  of  a  petition  to  re- 
move a  prosecution  from  a  state  to  the 
federal  court  is  essential  to  determine 
whether  it  contained  allegations  sruffi- 
cient  to  authorize  a  transfer,  and  in 
its  absence  it  must  be  presumed  that 
it  was  defective  in  the  aUegation  of  ju- 
risdictional facts,  and  that  the  court 
below  did  right  in  disregarding  it 
Busch  V.  Commonwealth  (1882)  80  Ky. 
244,  3  Ky.  Law  Rep.  740. 

The  court  receiving  an  application 
for  the  removal  of  a  cause  into  the 
United  States  circuit  court  cannot  arbi- 
trarily reject  the  bond  tendered,  if  suf- 
ficient in  form,  without  specifying  any 
cause;  and  upon  appeal,  therefore, 
such  a  bond  must  be  assumed  to  have 
been  sufficient  if  not  otherwise  stated. 
Mix  V.  Andes  Ins.  Co.  (1878)  74  N.  Y. 
53,  30  Am.  Rep.  260,  reversing  (1876) 
9  Hun,  897. 

An  error  of  the  state  court  in  de- 
nying an  application  to  remove  to  a 
federal  court  is  not  prejudicial  if,  not- 
withstanding such  denial,  the  record  is 
filed  in  the  federal  court,  and  the  cause 
proceeds  therein  to  final  hearing,  when 
it  is  remanded,  and  the  state  court  in 
the  meantime  awaits  the  action  of  the 
federal  court  Missouri  Pac.  Ry.  Co. 
V.  Fitzgerald  (1896)  160  U.  S.  556,  16 
Sup.  Ct  389,  40  Im  Ed.  536. 

On  the  removal  of  a  cause  from  the 
state  to  the  United  States  court,  the 
amount  of  surety  to  be  taken  is  a  mat- 
ter in  the  discretion  of  the  court  to 
which  the  petition  is  presented,  and 
will  not  be  reviewed  by  the  general 
term,  except  in  an  extraordinary  case. 
IJoll  V.  Lycoming  Fire  Ins.  Co.  (N.  Y. 
1875)  3  Hun,  409,  6  Thomp.  &  C.  54. 

Whether  a  party  has  waived  his  right 
to  have  a  cause  removed  from  a  state 
to  United  States  court,  and  submitted 
it  for  final  adjudication  in  the  state 
court,  is  a  question  to  be  determined 
from  the  record.  Pollock  v.  Cohen 
(1877)  32  Ohio  St  514. 

In  reviewing  an  order  refusing  to  re- 
move a  cause,  on  the  ground  that  the 
amount  in  controversy  was  not  large 
enough,  the  entire  record  may  be  ex- 
amined to  ascertain  the  value  of  the 
matter  in  controversy.  Building  & 
Loan  Ass'n  of  Dakota  v.  Cunningham 
(1898)  47  S.  W.  714.  92  Tex.  155. 

Where  a  proper  application  made  by 
a  nonresident  defendant  for  the  remov- 
al of  a  case  from  the  state  court  to 
the  United  States  court  is  refused  by 
the  state  court,  whose  judgment  is  re- 
versed on  writ  of  error  to  the  state 


Supreme  Court,  plaintiff  cannot  dis- 
miss the  case,  so  as  to  defeat  its  re- 
moval to  the  United  States  court,  by 
an  entry  of  dismissal  before  the  re- 
mittitur from  the  Supreme  Court  has 
been  formally  made  the  judgment  of 
the  lower  court  Louisville  &  N.  IL 
Co.  V.  Newman  (1909)  64  S.  B.  641, 
132  Ga.  523. 

Where  a  cause  is  instituted  in  the 
state  court  by  a  citizen  of  this  state 
against  a  nonresident,  and  the  latter 
applies  for  its  removal  to  the  United 
States  court  and  on  its  being  refused 
appeals  to  this  court,  which  requires 
the  cause  to  be  removed  on  the  execu- 
tion of  the  proper  bond,  and  on  re- 
turn of  the  case  to  the  state  court  the 
nonresident  omits  to  give  the  bond, 
the  state  court  wiH  have  jurisdiction 
to  go  on  and  try  the  case.  Hill  v.  Hen- 
derson (1850)  21  Miss.  (13  Smedes  & 
M.)  688. 

In  view  of  the  conflict  of  the  deci- 
sions of  the  federal  courts  as  to  wheth- 
er a  cause,  in  order  to  be  entitled  to  be 
removed  from  a  state  to  a  federal  court 
must  be  an  action  which  might  have 
boen  instituted  in  the  federal  court  in 
the  first  instance,  a  decision  of  the  trial 
ccurt,  refusing  to  remove  a  cause  to 
the  federal  court  because  the  ground  of 
removal  arose  after  its  commencement, 
will  not  be  reversed  on  appeal,  though 
a  motion  is  pending  in  the  federal  court 
for  the  removal  of  the  cause  to  it. 
Phoenix  Ins.  Co.  v.  Summerfield  (1893) 
70  Miss.  827,  13  South.  253. 

110.  Review    by    state    oourtw— The 

state  court  may  not  review  or  contrc^ 
the  exercise  of  the  jurisdiction  of  the 
federal  court  in  determining  the  re- 
movability of  a  case.  Chesapeake  & 
O.  R.  Co.  V.  McCabe  (1909)  29  Sup. 
Ct  430,  435,  213  U.  S.  207,  53  L.  Ed. 
765;  Ryan  V.  Mathews  (1884)  64  Iowa, 
250,  20  N.  W.  174. 

A  state  court  has  no  power  to  enter- 
tain an  appeal  or  other  proceeding  to 
review  an  order  made  in  such  court 
granting  a  petition  to  remove  a  cause 
from  the  state  court  to  a  court  of  the 
United  States.  Akerly  v.  Vilas  (C.  C. 
1869)  Fed.  Cas.  No.  119;  EUerman  v. 
New  Orleans,  M.  &  T.  R.  Co.  (C.  C. 
1875)  Fed.  Cas.  No.  4,382;  Ewert  v. 
Minneapolis  &  St  L.  R.  Co.  (1914) 
150  N.  W.  224,  128  Minn,  77;  Fargo  v. 
McVicker  (N.  Y.  1869)  55  Barb.  437. 
38  How.  Prac.  1;  Kendrick's  Lessee  v. 
McQuary  (1814)  3  Tenn.  (Cooke)  48a 
CONTRA,  Illinois  Cent.  R.  Co.  v. 
Jones'  Adm*r  (1904)  80  S.  W.  484,  118 
Ey.  158,  26  Ky.  Law  Rep.  31;  State 
ex  rel.  Coons  v.  Judge  of  Thirteenth 
Judicial  Dist  (1871)  23  La.  Ann.  29, 
8  Am.  Rep.  583;  Stone  v.  Sargent 
(1880)  129  Mass.  503;  Uoyd  v.  South- 
ern Ry.  Co.  (1914)  81  S.  E.  1003,  lOd 
N.  C.  24. 

Though  the  requirements  necessary 
to  a  suspensive  appeal  from  such  aa 
order  may  have   been  observed,   they 
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are  not  effectual  to  prevent  a  removaL 
Ellerman  v.  New  Orleans,  M.  &  T.  K, 
Co.  (O.  O.  1875)  Fed.  Caa.  No.  4,382. 

Since  an  order  of  tiie  state  trial 
court  removing  a  cause  to  the  federal 
court  on  the  ground  of  diversity  of 
citizenship  is  not  reviewable  by  the 
state  Supreme  Court  by  appeal  or  writ 
of  error,  it  may  be  reviewed  on  certio- 
rari; the  error,  if  any,  appearing  on 
the  face  of  the  record.  State  ex  rel. 
Iba  V.  Mosman  (1910)  133  S.  W.  88, 
231  Mo.  474. 

Under  Civ»  Code  Ga.  |  5526,  provid- 
ing that  a  writ  of  error  will  lie  to  the 
supreme  court  whenever  "the  decision 
or  judgment  complained  of,  if  it  had 
been  rendered  as  claimed  by  the  plain- 
tiff in  error,  would  have  been  a  final" 
judgment,  a  refusal  to  allow  the  re- 
moval of  a  cause  to  the  federal  court  is 
reviewable.  Western  Union  TeL  Co. 
V.  Griffith  (1808)  30  S.  E.  420,  104 
Ga.  56. 

An  order  denying  an  application  for 
removal  of  a  cause  to  the  federal  court 
is  not  appealable.  State  ex  reL  Coons 
V.  Judge  of  Thirteenth  Judicial  Dist. 
(1871)  23  La.  Ann.  29,  8  Am.  Rep. 
583. 

Code  Miss.  §  34,  authorizing  the 
chancellor  to  grant  an  appeal  from  any 
interlocutory  order,  whereby  money  is 
required  to  be  paid  or  the  possession 
of  property  changed,  or  where  the 
chancellor  thinks  it  proper  to  state  the 
principles  in  the  case  or  to  avoid  delay 
or  expense,  does  not  authorize  an  ap- 
peal from  an  interlocutory  order  refus- 
ing to  remove  a  cause  to  the  federal 
courts.  Vicksburg  Water  Works  Co.  v. 
City  of  Vicksburg  (1002)  31  So.  1,  79 
Miss.  510. 

From  an  order  denjring  an  application 
to  remove  a  cause  to  the  federal  court 
an  appeal  presently  lies.  Pruett  v. 
Charlotte  Power  Co.  (1914)  83  S.  E. 
830,  167  N.  C.  598. 

Where  a  motion  was  made  in  the  su- 
perior court  for  removal  to  the  United 
States  court,  which  was  denied  by  the 
court,  and  after  the  repprt  of  the  com- 
mittee finding  the  facts  the  case  was 
reserved  for  the  advice  of  this  court 
**on  the  questions  arising  on  the  re- 
port, and  also  on  the  question  what  de- 
cree should  be  passed  on  the  facts  re- 
ported," the  court  will  refuse  to  con- 
sider the  question  whether  the  cause 
«ught  not  to  have  been  removed  to  the 
United  States  court.  Occum  Co.  v.  A. 
A  W.  Sprague  Mfg.  Co.  (1868)  35 
Conn.  496. 

Where  an  order  has  been  made  by  a 
state  court  for  the  removal  of  a  cause 
to  the  United  States  court,  and  an  ap- 
peal has  been  taken  from  that  order  to 
the  supreme  court,  and  the  proper 
steps  have  been  taken  to  stay  proceed- 
ings as  in  other  cases  of  appeal,  fur- 
ther proceedings  on  the  order  or  judg- 
ment for  removal  are  at  once  suspend- 
ed. Burson  v.  National  Park  Bank 
<1872)  40  Ind.  173,  13  Am.  Ucp.  285. 

(1004) 


A  nonresident  defendant,  joined  with 
residents  in  an  action  which  on  the 
face  of  the  petition  was  not  removable 
to  the  federal  court,  petitioned  for  its 
removal,  but  stated  no  ground  in  the 
petition  for  such  removaL  The  court, 
in  its  orders,  did  not  pass  upon  the  pe- 
tition for  removal,  but  merely  approved 
and  accepted  the  bond,  and  permitted 
plalntiff*s  answer  to  tlie  petition  for 
removal  to  be  filed.  Defendant  evi- 
dently assumed  that  the  case  was  ipso 
facto  removed  to  the  federal  court, 
without  any  order  by  the  state  court, 
and  plaintiff  also  concluded  that  that 
forum  must  pass  upon  the  propriety  of 
the  removal.  Held,  that  there  was  no 
order  of  the  state  court  removing  the 
cause  to  the  federal  court,  from  which 
plaintiff  could  or  should  have  appealed 
in  order  to  preserve  his  rights  to  a 
trial  in  the  state  court.  Pierce's 
Adm'r  v.  Illinois  Cent  R.  Co.  (1905) 
86  S.  W.  703.  27  Ky.  Law  Hep.  801. 

The  state  court  is  the  judge  of  the 
sufficiency  of  the  sureties  offered  on  an 
application  to  remove;  .  and  the  su- 
preme court  will  not  interfere,  except 
in  very  strong  cases  of  the  improper 
exercise  of  that  discretion.  Fitz's  Syn- 
dic V.  Hayden  (La.  1826)  4  Mart  (N. 
a)  653. 

Where  on  suggestion  of  diminution  of 
record  certificates  of  the  clerk  of  the 
United  States  court  were  produced  to 
show  that  before  judgment  was  render- 
ed the  case  had  been  removed  to  that 
court,  the  question  of  removal  could 
only  be  reviewed  on  a  bill  of  excep- 
tions, showing  the  course  taken  to  ob- 
tain it,  and  the  action  of  the  district 
court  thereon.  Singleton  v.  Boyle 
(1876)  4  Neb.  414. 

Where  the  court  of  common  pleaa  re- 
fuses to  remove  a  proper  case  to  the 
federal  courts,  on  appeal  to  the  district 
court  from  the  judgment,  a  motion  for 
removal  should  be  sustained.  Hadley 
V.  Dunlap  (1859)  10  Ohio  St.  1. 

The  action  of  the  trial  court  in  re- 
fusing a  motion  to  remove  the  case  to 
a  federal  court  will  not  be  reviewed  on 
appeal,  where,  before  trial,  the  federal 
court  had  entered  an  order  remanding 
the  case.  Talbot t  &  Sons  v.  Planters' 
Oil  Co.  (1895)  12  Tex.  Civ.  App.  49, 
33  S.  W.  745. 

Where  a  state  court  erroneously  per- 
mitted certain  defendants  to  file  peti- 
tions for  removal,  and  approved  bonds 
given  thereon,  and  such  defendants 
took  a  transcript  to  the  federal  court, 
and  plaintiffs  appeared  there,  and  mov- 
ed to  have  the  cause  remanded,  and 
subsequently  on  their  motion  the  cause 
was  dismissed  without  prejudice,  plain- 
tiffs, by  their  conduct,  lost  their  right 
to  have  the  state  court's  action  cor- 
rected. Stephenson's  Adm'r  v.  Illinois 
Cent  B.  Co.  (1903)  76  S.  W.  260,  25 
Ky.  Law  Bep.  442. 

III.  Review  by  federal  trial  court.^ 

The  federal  circuit  court  cannot  review 
the  decision  of  the  state  court  on  ques- 
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tions  arising  under  the  petition  for  re- 
moval of  a  cause  from  the  state  to  the 
federal  court.  The  remedy  is  by  appeal 
to  the  supreme  court  of  the  state,  and 
thence  by  writ  of  error  to  the  supreme 
court  of  the  United  States.  Hough  v. 
Western  Transp.  Co.  (C.  C.  1864)  Fed. 
Cas.  No.  6,724. 

Where,  on  the  filing  of  a  petition,  and 
bond  for  removal  of  an  action  from  a 
state  court  to  the  United  States  circuit 
court  on  the  ground  of  diversity  of  citi- 
zenship, the  judge  of  the  state  court 
makes  an  order  for  such  removal,  the 
federal  court  has  no  right  to  review  the 
order,  and  decide  whether  the  judge 
had  a  right  to  sign  it,  especially  as  no 
order  was  necessary,  the  cause  teing 
removed  ipso  facto  on  the  petition  and 
bond  being  filed.  Ashe  v.  Union  Cent 
Life  Ins.  Co.,  (C.  O.  1902)  115  Fed. 
234. 

112.  Review  by  United  States  su- 
preme courtw— Where,  after  petition  for 
removal  and  bond  is  filed,  the  state  court 
goes  to  trial,  and  the  case  goes  to  judg- 
ment and  is  carried  to  the  highest  court 
in  the  state,  and  it  affirms  the  judg- 
ment, a  writ  of  error  lies  to  the  su- 
preme court  of  the  United  States  under 
the  Judiciary  Act,  f  26  (1  Stat  85). 
Kanouse  v.  Martin  (1852)  14  How.  23, 
14  L.  Ed.  310;  Id.  (1853)  15  How.  198, 
14  L,  Bd,  660;  Oakley  v.  (Joodnow 
(1886)  118  U.  S.  43,  6  Sup.  Ct  944,  30 
L.  Ed.  61;  State  ex  rel.  Jumel  v.  John- 
eon  (1877)  29  La.  Ann.  399;  Schwyhart 
V.  Barrett  (Mo.  1910)  130  S.  W.  388. 

Where  a  petition  for  removal  was  in 
accordance  with  the  practice  of  the 
etate  reserved  for  the  decision  of  the 
supreme  court,  and  the  latter  dismissed 
the  petition  and  remanded  the  cause  to 
the  inferior  court  for  further  proceed- 
ings, according  to  law,  this  court  has 
no  jurisdiction.  Kim' all  v.  Evans 
(1876)  93  U.  S.  320,  23  L.  Ed.  920. 

Where  a  petition  and  bond  for  the  re- 
moval of  a  cause  to  the  federal  court  is 
duly  filed,  and  on  the  record  made  de- 
fendant is  entitled  to  removal,  its  right 
is  preserved,  not  only  for  review  in  the 
state  court,  but  also  in  the  Supreme 
Court  of  the  United  States.  Shohoney 
V.  Quincy,  O.  &  K.  C.  Ky.  Co.  (1909) 
122  S.  W.  1025,  223  Mo.  649. 

1 13.  Mandamus  to  compel  transfer  of 
causowA  state  court  can  grant  man- 
damus to  compel  an  inferior  state  court 
to  remove  a  cause,  defendant  being 
entitled  to  such  removal.  Hopper  v. 
Kalkman  (1861)  17  Cal.  517;  Kennedy 
V.  Woolfolk  (1809)  1  Tenn.  (1  Overt) 
453;  Brown  v.  Orippin  (Va.  1809)  4 
Hen.  &  M.  173.  CONTRA,  State  v. 
Curler  (1868)  4  Nev.  445;  People  v. 
Judges  of  New  York  Common  Pleas 
(N.  T.  1846)  2  Denio,  197. 

No  mandamus  from  a  court  of  the 
United  States  to  a  state  court  is  neces- 
sary to  enforce  affirmative  action  by  a 
state  court  to  allow  a  cause  to  be  remov- 
ed in  an  ordinary  case  of  removal  of  a 


cause  before  judgment;  and  ^therefore 
a  court  of  the  United  States  has  no 
jurisdiction  to  issue  such  mandamus. 
In  re  Cromie  (C.  C.  1869)  Fed.  Cas. 
No.  3,405;  Fisk  v.  Union  Pac.  R.  Co. 
Id.  4,827.  CONTRA,  Spraggins  v. 
Humphries  County  Court  (C.  C.  1812) 
Fed.  Cas.  No.  13,246,  3  Tenn.  (Cooke) 
160. 

Mandamus  will  issue  out  of  the  Su- 
preme Court  directing  a  district  judge 
to  grant  an  appeal  from  an  order  re- 
moving a  cause  to  the  federal  Circuit 
Court,  if  the  cause  is  otherwise  appeal- 
able. State  ex  rel.  Coons  v.  Judge  of 
Thirteenth  Judicial  Diet  (1871)  23  La. 
Ann.  29,  8  Am.  Rep.  583. 

Application  for  mandamus  to  compel 
the  circuit  judge  to  set  aside  an  order 
transferring  a  cause  to  the  federal 
court  will  be  denied  if  the  record  fails 
to  show  that  application  was  made  to 
the  judge  himself  to  vacate  the  order. 
Le  Roux  V.  Bay  Circuit  Judge  (1881) 
45  Mich.  416.  8  N.  W.  100. 

(B)  Transfer  of  juHadioiion 
114.  Essentials  to  transfer  of  Juris- 
diction.—Upon  the  filing  in  the  state 
court,  in  due  time,  of  a  sufficient  petition 
and  bond,  in  a  cause  removable  thereby, 
the  jurisdiction  of  the  state  court  abso- 
lutely ceases,  and  that  of  the  circuit 
court  of  the  United  States  immediately 
attaches,  regardless  of  any  action  there- 
on by  the  state  court;  and  any  further 
proceeding  in  the  state  court  is  coram 
non  judice,  unless  its  jurisdiction  is 
actually  restored,    Kern  v.  Huidekoper 

(1880)  103  U.  S.  485,  490,  26  L.  Ed. 
854;   Baltimore  &  O.  R.  Co.  v.  Koontz 

(1881)  104  U.  S.  5,  26  L.  Ed.  643; 
Nat  Steamship  Co.  v.  Tugman  (1882) 
1  Sup.  Ct  58,  60,  106  U.  S.  118,  27  L. 
Ed.  87;  Manning  v.  Amy  (1891)  11 
Sup.  Ct  707,  708,  140  U.  S.  137,  35 
L.  Ed.  386;  Madisonville  Traction  Co. 
V.  St  Bernard  Min.  Co.  (1905)  25 
Sup.  Ct  251,  253,  196  U.  S.  239,  49 
L.  Ed.  462;  North  American  Trans- 
portation &  Trading  Co.  v.  Howells 
(1903)  121  Fed.  694,  58  C.  O.  A.  442; 
Boatmen's  Bank  of  St.  Louis  v.  Fritz- 
len  (1905)  135  Fed.  650,  68  C.  O.  A. 
288  (reversing  judgment  and  order, 
Weldon  v.  Fritzlen  [C.  C.  1904]  128 
Fed.  608) ;  McAlister  v.  Chesapeake  & 
O.  Ry.  Co.  (1907)  157  Fed.  740,  85  C. 
C.  A.  316,  13  Ann.  Cas.  1068;  Flint  v. 
Coffin  (1910)  176  Fed.  872,  100  C.  C. 
A.  342;  Mannington  v.  Hocking  Valley 
By.  Co.  (C.  C.  A.  1910)  183  Fed.  133; 
Dunham  v.  Baird  (C.  C.  1875)  Fed. 
Cas.  No.  4,147;  EUerman  v.  New  Or- 
leans, M.  &  T.  R.  Co.,  Id.  4,382;  Os- 
good V.  Chicago,  D.  &  V.  R.  Co.,  Id. 
10,604;  Col.b  v.  Globe  Mut  Life  Ins, 
Co.  (C.  C,  1877)  Fed.  Cas.  No.  2,921; 
Connor  v.  Scott  Id.  3,119;  Arthur  v. 
New  England  Mut  Life  Ins.  Co.  (O. 
C.  1879)  Fed.  Cas.  No.  565;  Second 
Nat  Bank  v.  New  York  Silk  Mfg.  Co. 
(C.  C.  1882)    Fed.  Cas.  No.  12,601a; 
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New  York  SUk  Mfg.  Co.  v.  Second  Nat. 
Bank  (C.  0.  1882)  10  Fed.  204;  In 
re  Iowa  &  M.  Const.  Co.  Id.  401; 
Clark  V.  Chicago,  M.  &  St  P.  R.  Co. 
(C.  C.  1882)  11  Fed.  355;  Texas  &  St. 
L.  R.  Co.  V.  Rust  (C.  C.  1883)  17  Fed. 
275;  Miller  v.  Tobin  (C.  C.  1883)  18 
Fed.  609;  Judge  v.  Anderson  (C.  C. 
1884)  19  Fed.  885;  Wilson  v.  Western 
Union  Tel.  Co.  (C.  C.  1888)  34  Fed. 
661;  Kansas  City  &  T.  R.  Co.  v.  In- 
terstate Lumber  Co.  (C.  C.  1888)  36 
Fed.  9,  10;  Freeman  v.  Butler  (C.  C. 
1889)  39  Fed.  1,  3;  Chattanooga. 
R.  &  C.  R.  Co.  V.  Cincinnati,  N. 
O.  &  T.  P.  Ry.  Co.  (C.  C.  1890) 
44  Fed.  456 ;  South  Carolina  v.  Coosaw 
Min.  Co.  (C.  C.  1891)  45  Fed.  804; 
Brigham  v.  C.  C.  Thompson  Lum- 
ber Co.  (C.  C.  1893)  55  Fed.  881,  882; 
Shepherd  v.  Bradstreet  Co.  (C.  C. 
1895)  65  Fed.  142;  Wills  v.  Baltimore 
&  O.  R.  Co.  Id.  532;  La  Page  v.  Day 
(C.  C.  1896)  74  Fed.  977;  Lund  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.  (C.  C. 
1897)  78  Fed.  385;  Monroe  v.  WUliam- 
son  (C.  C.  a897)  81  Fed.  977;  Eisen- 
mann  v.  Delemar's  Nevada  €U>ld-Min. 
Co.  (C.  O.  1898)  87  Fed.  248;  Postal 
Tel.  Cable  Co.  v.  Southern  Ry.  Co.  (C. 
C.  1898)  88  Fed.  803;  Meoke  v.  Valley 
Town  Mineral  Co.  (C.  C.  1898)  89  Fed. 
209;  Probst  v.  Co^en  (C.  C.  1898)  91 
Fed.  929;  Hickman  y.  Missouri,  K  & 
T.  Ry.  Co.  (C.  C.  1899)  97  Fed.  113; 
Kirby  v.  Chicago  &  N.  W.  R.  Co.  (C. 
C.  1900)  106  Fed.  551;  Loop  v.  Win- 
ters' Estate  (C.  C.  1JK)2)  115  Fed.  362; 
Mutual  Life  Ins.  Co.  of  New  York 
V.  Langley  (C.  C.  1906)  145  Fed.  415; 
Atlantic  Coast  Line  R.  Co.  v.  Bailey 
(C.  C.  1907)  151  Fed.  891;  Goldberg, 
Bowen  &  Co.  v.  German  Ins.  Co.  of 
Freeport,  111.  (0.  C.  1907)  152  Fed. 
831;  PhiUips  v.  Western  Terra  Cotto 
Co.  (C.  C.  1909)  174  Fed.  873;  Stev- 
enson V.  Illinois  Cent.  R.  Co.  (C.  C. 
1911)  192  Fed.  956;  Hansford  v. 
Stone-Ordean-Wells  Co.  (D.  C.  1912) 
201  Fed.  185;  Missouri,  K.  &  T.  Ry. 
Co.  V.  Chappell  (D.  C.  1913)  206  Fed. 
6S8;  Williston  v.  Raymond  (D.  C. 
1914)  213  Fed,  527;  City  of  Montgom- 
ery, Ala.,  V.  Postal  Telegraph -Cable 
Co.  (D.  C.  1914)  218  Fed.  471;  Buxton 
V.  Pennsylvania  Lumber  Co.  (D.  C. 
1914)  221  Fed.  718;  Miller  v.,  Soule 
(D.  C.  1915)  221  Fed.  493;  Stix  v. 
Keith  (1800)  90  Ala.  121.  7  South,  423; 
Little  Rock.  M.  R.  &  T.  Ry.  Co.  v. 
IredeU  (1888)  50  Ark.  388,  8  S.  W. 
21 ;  Stratton's  Independence  v.  Sterrett 
(Colo.  1911)  117  Pac.  351;  Hayes  v. 
Todd  (1894)  34  Fla.  233,  15  South. 
752;  Southern  Ry.  Co.  v.  Dukes 
(1910)  68  S.  E.  332,  7  Ga.  App.  784; 
Chattanooga  Boiler  &  Tank  Co.  v. 
Robinson  (Ga,  App.  1913)  80  S.  B. 
299;  Morbeck  v.  Bradford-Kennedy 
Co.  (Idaho,  1910)  113  Pac.  89;  Risley 
V.  Indianapolis,  B.  &  W.  Ry.  Co.  (Ind. 
1874)  Wils.  572;  Sharp  v.  Gutcher 
(1881)  74  Ind.  357;  Pennsylvania  Co. 
V.  Leeman  (1903)  66  N.  E.  48, 160  Ind. 
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16;  Chambers  v.  Illinois  Cent  R.  Co. 
(1897)  73  N.  W.  593,  104  Iowa,  238; 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Stone  & 
Bronnenberg  (1905)  79  Pac.  655,  70 
Kan.  708;  Chesapeake  &  O.  Ry.  Co.  v. 
Banks'  Adm'r  (1911)  137  S.  W.  1066, 
144  Ky.  137;  Beery  v.  Chicago,  B.  L  & 
P.  R.  Co.  (1877)  64  Mo.  533;  PoweU 
v.  Same,  Id.  544;  Shohoney  v.  Quincy, 
O.  &  K.  C.  Ry.  Co.  (1909)  122  S.  W. 
1025,  223  Mo.  649;  Chastain  v.  Ito- 
souri,  K.  &  T.  Ry.  Co.  (1910)  125  8. 
W.  1099,  226  Mo.  94;  Schwyhart  v. 
Barrett  (Mo.  App.  1910)  130  S.  W. 
388;     State    ex    rel.    Iba    v.    Mosman 

(1910)  133  S.  W.  38,  231  Mo.  474; 
Chastain  v.  Missouri,  K.  &  T.  Ry.  Co. 

(1911)  133  S.  W.  853,  152  Mo.  App. 
478;  Blair  v.  West  Point  Mfg.  Co. 
(1878)  7  Neb.  146;  Stevens  v.  Phoenix 
Ins.  Co.  (1869)  41  N.  Y.  149;  Shaft  v. 
Phoenix  MuL  Life  Ins.  Co.  (1876)  67 
N.  Y.  544,  23  Am.  Rep.  138;  Bushnell 
V.  Parker  Bros.  &  Co.  (1891)  59  Hun, 
625,  13  N.  Y.  Supp.  695;  Winslow  v. 
Collins  (1892)  110  N.  C.  119,  14  S.  E. 
512;  McCulloch  v.  Southern  Ry.  Co. 
(1908)  62  S.  E.  1096.  149  N.  G.  305; 
Higson  V.  North  River  Ins.  Co.  (1910) 
68  S.  E.  920,  153  N.  C.  35;  Rea  v. 
Standard  Miiror  Co.  (N.  C.  1911)  73 
S.  E.  116;  Smith  v.  Harris  Granite 
Quarries  Co.  (1913)  80  S.  E.  388,  164 
N.  C.  338;  Anderson  v.  United  Realty 
Co.  (1908)  86  N.  E.  644,  79  Ohio  St  23, 
51  L.  R.  A.  (N.  S.)  477;  Ft  Smith  & 
W.  R.  Co.  v.  Blevins  (1913)  130  Pac 
526,  35  Okl.  378;  Jones  v.  Amazon  Ins. 
Co.  (Pa.  1875)  8  Leg.  Gaz.  59;  Fox 
V.  American  Casualty  Ins.  &  Security 
Co.  (Com.  PL  1892)  12  Pa.  Co.  Ct  R. 
207,  2  Pa.  Dist  R.  158;  North  Amer- 
ican Loan  &  Trust  Co.  v.  Colonial  &  U. 
S.  Mortg.  Co.  (1893)  3  S.  D.  590,  54 
N.  W.  659;  Richards  v.  Modem  Wood- 
men of  America  (1901)  85  N.  W.  999, 
14  S.  D.  440;  Durham  v.  Southern  Life 
Ins.  Co.  (1876)  46  Tex.  182;  Southern 
Pac.  Co.  V.  Harrison  (1889)  73  Tex. 
103,  11  S.  W.  168;  Texas  &  P.  Ry.  Co. 
V.  Davis  (1900)  55  S.  W.  562,  93  Tex. 
378  (reversing  judgment  [App.  1899) 
54  S.  W.  381,  93  Tex.  378) ;  Bilby  v. 
Hancock  (Tex.  Civ.  App.  1910)  125  S. 
W.  370;  WeUer  v.  Guajardo  (Tex.  Civ. 
App.  1915)  174  S.  W.  673;  Wells 
Fargo  &  Co.  Express  v.  Hale  (Tex. 
Civ.  App.  1915)  175  S.  W.  469.  CON- 
TRA, Ex  parte  Jones  (1880)  66 
Ala.  202;  Southern  Pac.  R.  Co.  v.  Los 
Angeles  County  Superior  Court  (1883) 
63  Cal.  607;  Delaware  R.  Const  Co. 
v.  Davenport  &  St  P.  Ry.  Co.  (1877) 

46  Iowa,  406;    State  v.  Murray  (1895) 

47  La.  Ann.  1424,  17  South.  832;  Na- 
tional Union  Bank  v.  Dodge  (1880)  42 
N.  J.  Law  (13  Vroom)  316;  Howard 
V.  Southern  Ry.  Co.  (1898)  29  S.  E. 
778.  122  N.  C.  944;  Hadley  v.  Dunlap 
(1859)  10  Ohio  St  1. 

If  upon  the  face  of  the  record,  includ- 
ing the  petition  for  removal,  a  suit  does 
not  appear  to  l:e  a  removable  one,  then 
the  state  court  is  not  bound  to  sur- 
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render  its  jurisdiction,  and  may  proceed 
as  if  no  application  for  removal  had 
been  made.  Madisonville  Traction  Co. 
V.  St  Bernard  Min.  Co.  (1905)  25 
Snp.  Ct.  251,  253,  196  U.  S.  239,  49  L. 
Ed.  462;  Keeney  v.  Roberts  (C.  O. 
1886)  39  Fed.  629,  630;  Miller  v.  Soule 
(D.  C.  1915)  221  Fed.  493;  Darton  v. 
Sperry  (1899)  41  A.  1052,  71  Conn. 
339;  State  v.  American  Surety  Co.  of 
New  York  (1915)  145  Pac.  1007,  26 
Idaho,  652;  Williamson  ▼.  First  Nat 
Bank  of  Newport  (1888)  10  Ky.  Law 
Rep.  (abstract)  283;  Silva  v.  First 
Nat  Bank,  Id.  365;  Hickman  y.  Mis- 
souri, K  &  T.  Ry.  Co.  (1899)  151  Mo. 
644,  52  S.  W.  351  (reversed  on  other 
grounds  Missouri,  K.  &  T.  Ry.  Co.  y. 
Hickman  [1901]  22  Sup.  Ct  18,  183  U. 
S.  53,  46  L.  Ed.  78) ;  Debnam  y.  South- 
em  Bell  Tel.  Co.  (1900)  36  S.  B.  269, 
126  N.  C.  831,  65  L.  R.  A.  915;  North 
Carolina  Corp.  Commission  y.  Southern 
Ry.  Co.  (1909)  66  S.  E.  427,  151  N. 
C.  447;  Higson  y.  North  River  Ins. 
Co.  (1910)  68  S.  E.  920,  153  N.  C.  35. 

And  the  petition  and  bond  must  be 
sufficient,  and  filed  within  the  statutory 
time.  Johnson  v.  Butte  Alex  Scott 
Copper  Co.  (D.  C.  1914)  213  Fed.  910; 
Silva  v.  First  Nat  Bank  (1888)  10  Ky. 
Law  Rep.  (abstract)  365;  Smith  y. 
Harris  Granite  Quarries  Co.  (1913)  80 
S.  E.  388,  164  N.  C.  838. 

Though  defendant's  petition  and  bond 
for  removal  to  the  federal  court  are 
filed  in  apt  time,  and  based  upon  proper 
grounds,  they  do  not  effect  such  remov- 
al, when  at  the  time  he  moves  the  state 
court  for  an  order  of  removal  he  re- 
serves his  right  to  remove  pending  the 
determination  of  a  motion  to  dismiss 
and  a  plea  in  abatement  theretofore 
filed.  Manning  y.  Amy  (1891)  140  U. 
S.  137,  11  Sup.  Ct  707,  35  L.  Ed.  386, 
affirming  Amy  y.  Manning  (1887)  144 
Mass.  153, 10  N.  E.  737. 

If  defendant  does  all  that  is  neces- 
sary to  secure  a  removal,  he  can, 
whether  the  state  dourt  makes  an  order 
of  removal  or  not, 'perfect  the  removal 
by  entering  in  the  federal  court,  at  the 
proper  time,  copies  of  the  proper 
papers,  and  his  appearance,  and  special 
bail,  if  necessary;  and  when  that  is 
done,  the  cause  will  proceed  in  the  fed- 
eral court  Hatch  v.  Chicago,  R.  I.  & 
P.  R.  Co.  (C.  C.  1868)  Fed.  Cas.  No. 
6,204;  Fisk  v.  Union  Pac.  R.  Co.  (C. 
C.  1869)  Fed.  Cas.  No.  4,827;  Bell  v. 
Dix   (1872)  49  N.  Y.  232. 

Where  a  proper  bond  and  petition 
have  1  een  filed  in  the  state  court,  the 
omission  to  ask  that  court  to  act  on  the 
petition  is  no  ground  for  remanding  the 
cause,  especially  where  no  term  of  the 
state  court  intervenes  between  the  fil- 
ing of  the  petition  and  the  motion  to 
remand,  and  the  judge  of  that  court  has 
refused  to  consider  the  petition  until 
the  court  is  in  session.  Brown  v.  Mur- 
ray Nelson  &  Co.  (C.  C.  1890)  43  Fed. 
614. 

On  the  filing  of  a  proper  petition  for 


removal  from  the  state  court,  in  due 
time,  the  cause  is  removed  eo  instant!, 
and  an  error  of  the  clerk  of  the  state 
court  in  disposing  of  the  petition  is  not 
material.  Wills  v.  Baltimore  &  O.  R. 
Co.  (C.  C.  1895)  65  Fed.  532. 

The  action  of  the  state  court  in  re- 
fusing a  removal  cannot  affect  the  fed- 
eral court,  nor  can  the  action  of  the 
federal  court  in  refusing  to  remove  af- 
fect the  state  court,  and  the  trial  in 
both  courts  can  proceed.  Mecke  y. 
Valley  Town  Mineral  Co.  (C.  C.  1898) 
89  Fed.  114,  115. 

In  the  case  of  the  removal  of  a  cause 
from  a  state  to  a  federal  court,  the  ap- 
proval, by  the  state  court,  of  the  bond 
of  removal  of  a  cause,  is  not  necessary 
to  the  jurisdiction  of  the  federal  court 
Dennis  v.  Alachua  County  (C.  O. 
1877)  Fed.  Cas.  No.  3,791. 

Defendants  not  served  or  appearing 
in  the  state  court  when  an  order  of  re- 
moval was  made  are  not  affected  by  it; 
as  to  them  the  cause  is  still  pending  in 
that  court  and  must  be  removed  by  its 
order  on  the  petition  of  such  defend- 
ants before  they  can  come  into  the  fed- 
eral courts.  Field  v.  Lownsdale  (C.  0. 
1867)  Fed.  Cas.  No.  4,769. 

The  jurisdiction  of  the  federal  court 
is  not  lost  for  want  of  an  averment  of 
citizenship  in  the  bill  of  complaint 
originally  filed,  or  in  the  amendments 
thereto,  which  were  made  in  the  circuit 
court.  Briges  v.  Sperry  (1877)  96  U. 
S.  401,  24  L.  Ed.  390. 

The  jurisdiction  of  the  federal  court 
over  a  removed  cause  is  not  affected 
by  the  subsequent  death  of  the  defend- 
ant, and  the  execution  of  the  appeal 
bond  by  his  executor.  Ghirrett  y.  Bon- 
ner (1878)  30  La.  Ann.  1305. 

The  removal  invests  the  federal  court 
with  jurisdiction  of  the  case  with  all  its 
incidents,  including  the  taxation  of 
costs.  Chastain  v.  Missouri,  K.  &  T. 
Ry.  Co.  (1911)  133  S.  W.  853,  152  Mo. 
App.  478. 

115.  Duty  of  state  court  to  transfer 
oause.— A  state  court  is  not  bound  to 
surrender  its  jurisdiction  until  a  case 
is  made  which,  on  the  face  of  the  rec- 
ord, shows  that  the  petitioner  is  enti- 
tled to  such  a  removal.  The  mere 
filing  of  a  petition  is  not  enough,  un- 
less, when  taken  in  connection  with  the 
rest  of  the  record,  it  shows  on  its  face 
that  the  petitioner  has,  under  the  stat- 
ute, the  right  to  take  the  suit  to  an- 
other tribunal  Gregory  v.  Hartley 
(1885)  113  U.  S.  742,  5  Sup.  Ct  743, 
28  L.  Ed.  1150;  Stone  v.  South  Caro- 
lina (1886)  117  U.  S.  430,  6  Sup.  Ct 
799,  29  L.  Ed.  962;  Missouri,  K.  &  T. 
Ry.  Co.  V.  Chappell  (D.  C.  1913)  206 
Fed.  688;  Ex  parte  GrimbaU  (1878) 
61  Ala.  598;  Ex  parte  Mobile  &  O.  R. 
Co.  (1879)  63  Ala.  349;  McWhinney 
v.  Brinker  (1878)  64  Ind.  360;  Wilson 
y.  Big  Joe  Block  Coal  Co.  (1907)  113 
N.  W.  348,  135  Iowa,  531;  Bacon  v. 
Iowa  Cent  Ry.  Co.  (1912)  137  N.  W. 
1011;    Chappell  Chemical  &  Fertilizer 
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Co.  V.  Sulphur  Mines  Co.  (1897)  36  A. 
712,  85  Md.  684;  Long  ▼.  Quinn  Bros. 
(1918)  102  N.  E.  348,  215  Mass.  85; 
Schwyhart  v.  Barrett  (1910)  130  S.  W. 
38S.  145  Mo.  App.  332;  Blair  v.  West 
Point  Mfg.  Co.  (1878)  7  Neb.  146;  Na- 
tional Docks  &  N.  J.  Junction  Con- 
necting Ry.  Co.  V.  Pennsylvania  R.  Co. 
(1889)  52  N.  J.  Eq.  (7  Dick.)  58/28 
Atl.  71;  Hurst  v.  Southern  R.  Co. 
(1913)  78  S.  E.  434,  162  N.  C.  308; 
Stuart  y.  Bank  of  Staplehurst  (1899) 
78  N.  W.  298,  57  Neb.  569;  Pruitt  v. 
Charlotte  Power  Co.  (1914)  81  S.  B. 
624,  165  N.  C.  416;  Lloyd  v.  Southern 
Ry.  Co.  (1914)  81  S.  E.  1003,  166  N. 
C.  24;  Baltimore  &  O.  R,  Co.  ▼.  Pitts- 
burg, W.  &  K.  R.  Co.  (1881)  17  W. 
Va.  812. 

But,  if  a  petition  for  removal  is  sea- 
sonably and  formally  made,  and  shows 
a  right  to  remove,  and  the  requisite  bond 
filed,  the  state  court  has  no  power  to 
do  otherwise  than  to  make  the  neces- 
sary order  for  removal  and  can  proceed 
no  further  with  the  suit.  Gordon  v. 
Longest  (1842)  16  Pet.  07,  104,  10  L. 
Ed.  900;  Donovan  v.  Wells  Fargo  & 
Co.  (1909)  169  Fed.  363,  94  C.  C.  A. 
609,  22  L.  R.  A.  (N.  S.)  1250;  St. 
Louis  &  S.  F.  R.  Co.  v.  Kitchen  (Ark. 
1911)  136  S.  W.  970;  Terre  Haute  & 
I.  R.  Co.  v.  Abend  (1881)  9  111.  App. 
304;  Western  Union  Telegraph  Co.  v. 
Horack,  Id.  309;  Indianapolis,  B.  &  W. 
Ry.  Co.  v.  Risley  (1875)  50  Ind.  60; 
Stoker  v.  Leavenworth  (1836)  7  La. 
390;  Hyder  v.  Southern  Ry.  Co.  (1014) 
83  S.  E.  680,  167  N.  C.  584. 

Where  all  the  requisites  of  the  act  of 
congress  relative  to  removal  of  causes 
from  the  state  to  the  federal  court 
have  been  complied  with,  the  state 
court  has  no  right  to  deny  the  removal. 
Gordon  v.  Longest  (1842)  41  U.  S.  (16 
Pet)  97,  10  L.  Ed.  900;  Matthews  v. 
Lyall  (C.C.1853)  Fed.  Cas.  No.  9,285; 
Hatch  V.  Chicago,  R.  I.  &  P.  R.  Co. 
(C.  C.  18G8)  Fed.  Cas.  No.  6,204; 
Akerly  v.  Vilas  (C.  C.  1869)  Fed.  Cas. 
No.  119;  Duff  V.  Hildreth  (1903)  67 
N.  E.  356,  183  Mass.  440;  BeU  v.  Dix 
(1872)  49  N.  Y.  232;  O'MaUe  v.  Home 
Ins.  Co.  (Pa.  1875)  4  Luz.  Leg.  Reg. 
63;  James  v.  Thurston  (1860)  6  R.  L 
428;  Williams  v.  Adkins  (1869)  46 
Tenn.  (6  Coldw.)  615. 

The  right  to  remove  a  cause  from  a 
state  to  a  federal  court  under  all  the 
acts  of  congress  providing  for  removals 
is  a  right  conferred  directly  by  the  act 
of  congress,  and  is  not  dependent  ou 
the  volition,  or  action,  or  nonaction  of 
a  state  court  Fisk  v.  Union  Pac.  R. 
Co.   (0.  C.  1869)  Fed.  Cas.  No.  4,827. 

No  action  of  the  state  court  can  con- 
fer or  take  away  the  right  to  remove  a 
cause  from  a  state  to  a  federal  court; 
the  party  seeking  a  removal  is  to  do 
all  that  is  necessary  to  secure  a  re- 
moval. Whether  the  state  court  makes 
an  order  for  removal  or  not,  he  can 
perfect  the  removal  by  entering  in  this 
court,  at  the  proper  time,  copies  of  the 
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proper  papers,  and  his  appearance  and 
special  bail,  if  necessary.  Clippingerv. 
Missouri  VaL  Ldfe  Ins.  Co.  (C.  C. 
1876)  Fed.  Cas.  No.  2.901. 

Where  no  copy  of  the  petition  on 
which  an  order  of  removal  to  a  federal 
court  is  made,  is  presented  to  the  trial 
court,  and  the  order  itself  fails  to  show 
any  ground  therefor,  the  district  court 
is  not  required  to  surrender  its  juris- 
diction, but  may  proceed  to  try  the 
cause.  Anglo-American  Provision  Co. 
V.  Evans  (1892)  34  Neb.  44,  51  N.  W. 
810. 

lis.  Removal  on  con8ent.^An  action 
pending  in  a  state  court  cannot  be  re- 
moved to  the  circuit  court  by  written 
stipulation,  where  there  is  nothing  in 
the  latter  or  the  record  to  show  that, 
by  reason  of  the  subject-matter,  or  the 
character  of  the  parties,  the  latter 
court  can  take  cognizance  of  it  Peo- 
ple's Bank  v.  Calhoun  (1880)  102  U. 
S.  256,  26  L.  Ed.  101;  Katalla  Co.  v. 
Rones  (1911)  186  Fed.  30,  108  C.  C. 
A.  132,  affirming  judgment  (C.  C.  1910) 
Rones  ▼.  Katalla  Co.,  182  Fed.  946; 
Kingsbury  v.  Kingsbury  (C.  C.  1871) 
Fed.  Cas.  No.  7,817;  Richardson  ▼. 
Packwood  (La.  1823)  1  Mart  (N.  S.) 
299. 

A  cause  cannot  be  removed  from  a 
state  court  by  the  entry  of  a  consent 
agreement  therefor  in  a  circuit  court  of 
the  United  States,  without  the  filing  in 
the  state  court  of  the  petition  and  bond 
required  by  the  removal  act  First 
Nat  Bank  v.  Prager  (1899)  91  Fed. 
689,  34  C.  C.  A.  51. 

A  minor  is  incapable  of  consenting  to 
a  removal  either  by  his  guardian  ad 
litem  or  any  other  person.  Kingsbury 
v.  Kingsbury  (C.  C.  1871)  Fed.  Cas. 
No.  7,817. 

1 1 7.  Proceedings  In  state  oourt  pend- 
ing proceedings  for  removals— The  affi- 
davit for  removal  and  bond  having  been 
filed  in  term  time,  but  during  a  tem- 
porary recess  of  the  state  court,  and 
the  record  not  havibg  been  filed  in  the 
federal  court,  the  state  court,  on  a 
proper  case  being  shown,  had  jurisdic- 
tion to  appoint  a  receiver.  First  Nat 
Bank  of  Manhattan  v.  King  Wrought 
Iron  Bridge  Co.  (D.  C.  1875)  Fed.  Cas. 
No.  4,803. 

While  a  petition  filed  by  defendant 
for  the  removal  of  a  cause  from  a  state 
to  the  United  States  court  pursuant  to 
the  act  of  1789  is  pending  and  unde- 
termined in  the  state  court,  it  is  irreg- 
ular to  enter  the  default  of  defendant, 
and,  if  entered,  a  motion  to  set  it  aside 
should  be  granted.  Mattoon  v.  Hinkley 
(1864)  33  lU.  208. 

No  stay  of  proceedings  in  a  cause  in 
a  state  court  exists  under  the  federal 
removal  statute,  unless  the  removal 
proceedings  are  valid,  and  divest  the 
state  court  of  further  jurisdiction  and 
vest  it  in  the  federal  court  Tierney  v. 
Helvetia  Swiss  Fire  Ins.  Co.  (1908) 
110  N.  T.  S.  613,  126  App.  Div.  446. 
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A  state  court  will  not  resume  con- 
sideration of  a  case  removed  to  a  Unit- 
ed States  court,  pending  th6  determina- 
tion of  an  appeal  to  the  United  States 
supreme  court  involving  the  question 
of  the  jurisdiction  of  the  United  States 
courts.  Bruce  v.  Gibson  (1882)  8 
Ohio  Dec,  319,  7  Wkly.  Law  Bui.  94. 

Where  a  petition  for  removal  to  the 
United  States  court  and  a  bond  are 
filed,  and  petition  is  denied,  and  the 
party  desiring  the  removal  files  a  tran- 
script of  the  record  in  the  Circuit 
Court  of  the  United  States,  and  the 
party  opposing  the  removal  moved  in 
state  court  to  remand  said  cause,  which 
motion  was  overruled,  the  question  of 
removability  being  a  federal  question, 
the  state  court  should  withhold  further 
jurisdiction,  on  the  facts  being  brought 
to  its  attention  by  the  objecting  party. 
Bolen-Darnell  Coal  Co.  v.  Kirk  (OkL 
1909)  106  P.  813. 

Though,  in  case  an  appeal  is  taken 
from  the  order  of  the  trial  court  refus- 
ing to  remove  the  case  to  a  federal 
court,  the  court  should  not  proceed 
with  the  case  until  the  appeal  is  decid- 
ed, yet,  where  such  removal  was  prop- 
erly refused,  and  in  view  of  special  cir- 
cumstances of  the  case  making  it  im- 
portant that  an  early  decision  be  had, 
the  decree  of  the  trial  court  will  not  be 
reversed  for  such  error.  State  v.  Port 
Royal  &  A.  Ry.  Co.  (1896)  45  S.  C. 
413,  23  S.  B.  363. 

(C)  Effect  of  removal 

118.  In  generals— Defendant  after  of- 
fering a  petition  for  removal  and  boAd 
is  not  bound  to  plead  to  the  jurisdiction 
of  the  state  court.  Eanouse  v.  Martin 
(1853)  56  U.  S.  (15  How.)  198,  14  L. 
Ed.  660. 

The  right  under  Civ.  Code  Prac.  Ky. 
f  83,  to  consolidation  or  election  and 
objection  to  splitting  of  cause  of  ac- 
tion is  waived,  where  one  of  the  two 
actions  was  removed.  Land  v.  Ferro- 
concrete Const.  Co.  (D.  C.  1915)  221 
Fed.  433. 

After  removal  the  state  court  can 
take  no  action  in  the  case,  even  to  the 
extent  of  allowing  a  dismissal  by  plain- 
tiff, who  should  apply  to  the  federal 
court  if  he  desires  to  dismiss.  South- 
em  Ry.  Co.  V.  Dukes  (1910)  68  S.  B. 
332,  7  Ga.  App.  784;  Chambers  v. 
IlUnois  Cent.  B.  Co.  (1897)  73  N.  W. 
593,  104  Iowa,  238. 

Where  a  cause  is  removed  from  the 
state  to  the  federal  court,  and  the  par-  • 
ties  appear  in  the  latter,  proceedings 
in  the  state  court  will  be  stayed  until 
the  delays  for  an  appeal  from  a  judg- 
ment against  plaintiffs  in  the  federal 
court  have  expired.  Ferriday  v.  Mid- 
dlesex Banking  Co.  (1907)  4S  So.  403, 
118  La.  770. 

A  state  court  cannot  dismiss  an  ac- 
tion on  granting  a  petition  for  removal 
to  a  federal  court,  but  can  merely  gtay 
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proceedings  pending  a  determination  by 
the  federal  court  of  the  federal  ques- 
tion of  jurisdiction.  Springs  v.  South- 
ern Ry.  Co.  (1902)  41  S.  B.  100,  130 
N.  C.  186. 

To  a  petition  in  error  seeking  a  re- 
view of  an  order  of  the  court  of  com- 
mon pleas  overruling  a  motion  to  dis- 
charge an  attachment  it  is  a  sufficient 
answer  that  the  cause  in  which  the  at- 
tachment was  issued  has  been  removed 
to  a  federal  court  Richardson  v. 
Jenks  (1897)  (Ohio  Sup.)  47  N.  E.  49, 
66  Ohio  St.  422. 

The  removal  of  a  cause  from  a  state 
court  to  a  United  States  circuit  court 
is  a  removal  for  trial,  merely;  and  such 
cause  is  still  pending  in  .the  state  court, 
so  as  to  render  a  plea  in  abatement  to 
a  second  action  for  the  same  injury, 
based  on  the  pendency  of  the  first 
cause,  proper,  though  such  cause  is  al- 
leged in  the  plea  to  be  pending  in  the 
United  States  circuit  court.  Hollinge- 
worth  V.  Southern  Ry.  Co.  (1900)  35 
S.  E.  739,  67  S.  C.  453. 

Where  a  suit  had  been  transferred 
from  a  state  to  a  federal  court,  and 
plaintiff  had  taken  a  nonsuit,  a  new 
suit  against  the  same  defendant,  on 
the  same  cause  of  action,  need  not  be 
commenced  in  the  federal  court,  but, 
in  the  absence  of  any  attempt  to  re- 
move the  new  suit,  the  state  court  has 
jurisdiction  of  the  same.  Texas  &  P. 
Ry.  Co.  V.  Maddox  (1901)  63  S.  W. 
134,  26  Tex.  Civ.  App.  297. 

1 19.  Proceedings  in  state  court  after 
removalrf— Any  proceedings  in  the  state 
court  after  removal  are  erroneous  and 
must  be  vacated.  Kern  v.  Huidekoper 
(1880V  103  U.  S.  485,  26  L.  Ed.  354; 
Baltimore  &  O.  R.  Co.  v.  Koonta 
(1881)  104  U.  S.  5,  14,  16,  26  L.  Ed. 
643;  Blatthews  v.  LyaU  (C.  O.  1853) 
Fed.  Cas.  No.  9,285;  U.  S.  v.  Judges 
(C.  C.  1872)  Id.  15,501;  Sharp  v.  Gut- 
cher  (1881)  74  Ind.  357;  Rosenfield 
V.  Adams  Exp.  Co.  (1869)  21  La.  Ann. 
233;  Golden  v.  Northern  Pac.  Ry.  Co. 
(1909)  104  P.  549,  39  Mont  435;  Bhdr 
v.  West  Point  Mfg.  Co.  (1878)  7  Neb. 
146;  Tomson  v.  Iowa  State  Traveling 
Men's  Ass'n  (Neb.  1907)  110  N.  W. 
997;  National  Union  Bank  v.  Dodge 
(1880)  42  N.  J.  Law  (13  Vroom)  316; 
Stevens  v.  Phcenix  Ins.  Co.  (1869)  41 
N.  Y.  149;  Bell  v.  Dix  (1872)  49  N. 
Y.  232;  Shaft  v.  Phcenix  Mut  Life  Ins. 
Co.  (1876)  67  N.  Y.  544,  23  Am.  Rep. 
138;  Holbrook  v.  J.  J.  Quinlan  &  Co. 
(Vt  1911)  80  A.  389;  City  of  AshUnd 
V.  Whitcomb  (1904)  98  N.  W.  531,  120 
Wis.  549. 

An  amendment  of  the  pleadings  sub- 
sequently  allowed  in  the  state  court  is 
invalid.  Wellman  v.  Howland  Coal  & 
Iron  Works  (C.  C.  1884)  19  Fed.  51; 
Stanley  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(1876)  62  Mo.  508;  Winslow  v.  Col- 
lins (1892)  110  N.  C.  119,  14  S.  B. 
512;  Southern  Pac  Ry.  Co.  v.  Har- 
rison (1889)  73  Tex.  103, 11  S.  W.  168. 
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Even  one  making  a  new  party  defend- 
ant, who  is  a  resident  of  the  eame  state 
with  plaintiff.  Probst  v.  Cowen  (C.  O. 
1898)  91  Fed.  929.  So  is  the  appoint- 
ment of  a  receiver.  Fayette  Title  & 
Trust  Co.  V.  Maryland,  P.  &  W.  V. 
Telephone  &  Telegraph  Co.  (C.  C. 
1910)  180  Fed.  928;  Erisman  v.  Pid- 
cock  (N.  Y.  1881)  62  How.  Prac.  327. 

The  filing  of  an  answer  in  the  state 
court  after  the  presentation  of  the  pe- 
tition to  remove  is  ineffective  to  raise 
an  issue  as  to  the  facts  relied  on  for 
removal,  since  all  pleading  attacking 
the  facts  so  alleged  and  the  federal 
court's  jurisdiction  must  be  filed  in  and 
heard  by  the  federal  court  to  which  the 
cause  is  removed.  Phillips  y.  Western 
Terra  Cotta  Co.  (C.  C.  1909)  174  Fed. 
873. 

The  state  court  is  without  jurisdiction 
to  declare  that  an  amended  complaint 
does  not  state  a  cause  of  action  against 
defendant  and  remit  plaintiff  to  his  orig- 
inal complaint,  and  thereby  prevent  a 
removal  because  the  amount  involved 
is  not  within  federal  jurisdiction.  Mc- 
Culloch  V.  Southern  Ry.  Co.  (1908) 
62  S.  B.  1096,  149  N.  C.  305. 

Depositions  taken  after  removal  be- 
fore a  referee  theretofore  appointed  to 
take  testimony  in  the  case  are  no  part 
of  the  record  or  proceedings  therein. 
Miller  v.  Tobin  (C.  C.  1883)  18  Fed. 
609,  9  Sawy.  401. 

Where,  after  issuance  of  a  temporary 
injunction  procured  by  plaintifTs  giv- 
ing bond,  the  cause  was  removed  to  the 
federal  court,  and  there  decided  for  de- 
fendants,  the  state  court  to  which  the 
cause  was  never  remanded  has  no  ju- 
risdiction to  grant  a  motion  for  a  ref- 
erence to  ascertain  the  damage^  sus- 
tained by  reason  of  the  injunction. 
Byrne  v.  Lathrop,  Shea  &  Ilenwood 
Co.  (1908)  112  N.  T.  S.  273,  60  Misc. 
Rep.  350.  Even  where  the  action  was 
discontinued  as  to  certain  defendants 
though  the  state  court  had  the  right, 
after  the  removal,  to  modify  its  order  of 
discontinuance,  so  as  to  preserve  the 
rights  of  those  defendants  as  to  whom 
the  suit  was  discontinued  upon  an  in- 
junction bond  given  by  plaintiff.  Bene- 
dict V.  Dixon  (1881)  47  N.  Y.  Super. 
Ct  (15  Jones  &;  S.)  379. 

Where  an  action  in  which  an  attach- 
ment against  land  has  issued  is  after- 
wards removed  into  the  United  States 
circuit  court,  the  state  court  in  which 
it  was  pending  has  no  longer  any  ju- 
risdiction to  allow  an  amendment  to 
the  return  to  the  writ  of  attachment 
HaU  V.  Stevenson  (1890)  19  Or.  153, 
23  Pac.  887. 

A  state  court  has  no  jurisdiction  to 
grant  a  motion  to  consolidate  several 
causes,  where  the  necessary  petition 
and  bond  were  filed  for  the  removal  of 
one  of  the  causes  to  a  federal  court, 
since  on  the  filing  of  such  petition  and 
bond  the  case  is,  in  law,  removed,  so 
as  to  be  docketed  in  the  federal  court 
Pelzer  Mfg.  Co.  v.  Sun  Fire  Office  of 
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London  (1892)  36  a  C.  213,  15  S.  B. 
562. 

If  the  state  court  proceeds  after  re- 
moval, the  final  judgment  must  be  re- 
versed, though  otherwise  sustainable. 
Stone  V.  South  Carolina  (1886)  117  U. 
S.  430,  6  Sup.  Ct  799,  29  L.  Ed.  962; 
Murphy  v.  Stone  &  Webster  Engineer- 
ing Corporation  (Mont  1911)  119  P. 
717.  And  a  subsequent  order  of  the 
federal  court  remanding  the  case  does 
not  validate  the  judgment  Texas  & 
P.  Ry.  Co.  V.  Davis  (1900)  55  S.  W. 
562,  93  Tex.  378,  reversing  judgment 
(Civ.  App.  1899)  54  S.  W.  381.  93 
Tex.  378. 

A  surety  of  a  contractor  to  furnish 
materials  for  a  building,  and  to  build 
the  same,  is  not  bound  by  judgments 
obtained  on  suits  for  mechanics'  liens 
on  the  building,  if  such  judgments  were 
rendered  after  he  had  removed  so  much 
of  the  controversy  as  was  between  him- 
self and  the  plaintiff  to  the  circuit 
court,  under  the  provisions  of  the  act 
of  July  27,  1866.  State  v.  Tiedermann 
(C.  C.  1881)  10  Fed.  20. 

Where  a  suit  for  the  wrongful  sei- 
zure of  property  has  been  removed  to  a 
federal  court,  an  appeal  wiU  lie  from  a 
prior  order,  discharging  a  sheriff  as  de- 
fendant, and  substituting  the  creditor, 
though  no  appeal  has  been  or  could  be 
taken  from  the  order  removing  the  case 
to  the  federal  court  Sunberg  v.  Bab- 
cock  (1883)  61  Iowa,  601,  16  N.  W. 
716. 

Whese  removal  of  a  cause  to  the 
United  States  Circuit  Court  is  denied 
by  a  state  court,  and  the  decision  is 
affirmed  by  the  appellate  and  supreme 
courts  of  the  state,  but  reversed,  on 
appeal,  by  the  Supreme  Court  of  the 
United  States,  and  remanded  to  the 
state  court,  with  directions  to  accept 
the  bond  tendered,  and  proceed  no  fur- 
ther in  the  case,  a  judgment  in  fa- 
vor of  the  appellant  for  costs  in  the 
various  courts,  thereupon  rendered  by 
the  state  court,  is  a  nullity.  Nationfd 
Steamship  Co.  y.  Tugman  (1897)  82 
Fed.  246,  27  C.  C.  A.  116  (modifying 
decree  [C.  C.  1895]  67  Fed.  16);  WU- 
liams  V.  Adkins  (1869)  46  Tenn.  (6 
Coldw.)  615.  But  see  Wisecarver  & 
Reynard  v.  Chicago,  R.  L  &  P.  Ry. 
Co.  (Iowa,  1909)  122  N.  W.  909.  hold- 
ing that,  where  judgment  for  plaintiff 
was  reversed  on  appeal,  on  the  ground 
that  the  lower  court  erred  in  denying 
the  removal,  the  state  court  had  ju- 
risdiction to  render  judgment  for  costs 
which  accrued  in  that  court,  though 
•  the  petition  for  removal  filed  before 
the  accrual  of  costs,  or  the  major  part 
of  them,  should  have  been  sustained. 
But  that  until  final  determination  of  the 
case  by  the  federal  court  no  order 
should  be  made  in  the  state  court  re- 
garding the  costs  which  had  accrued  in 
that  court,  and  that  a  motion  thereto- 
fore made  was  premature. 

Defendant  in  attachment  filed  a  de- 
livery bond.     Thereafter  he  petitioned 
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for  an  order  of  removal  to  a  federal 
court,  which  was  granted  on  condition 
that  defendant  furnish  a  new  bond,  with 
leave  to  withdraw  thereupon  the  in- 
demnifying bond  before  executed  by 
him  in  said  cause.  Held,  that  such 
substitution  of  a  bond  was  not  a  "fur- 
ther proceeding.**  Ramsey  v.  Cool- 
baugh  (1862)  13  Iowa,  164. 

Rules  made  by  consent  after  an  order 
for  the  removal  of  a  cause,  but  before 
it  is  removed,  are  not  erroneous. 
Smith  V.  Greenlee  (1832)  14  N.  O. 
387. 

A  state  court  has  jurisdiction  of  an 
action  by  an  attorney  to  enforce  his 
lien  on  the  proceeds  of  a  settlement 
made  by  the  parties  to  an  action 
brought  by  him  as  attorney  in  a  court 
of  the  state,  though  before  the  settle- 
ment the  action  had  been  removed  to 
a  federal  court  Oishei  v.  Pennsylvania 
R.  Co.  (1905)  91  N.  T.  S.  1034,  101 
App.  Div.  473;  Id.,  92  N.  Y.  S.  1136, 
102  App.  Div.  609;  Oishei  v.  Pennsyl- 
vania R.  Co.  (1908)  85  N.  E.  1113,  191 
N.  T.  544,  affirming  judgment  (1907)  102 
N.  Y.  S.  368,  117  App.  Div.  110,  and 
(1907)  102  N.  Y.  S.  874,  117  App.  Div. 
119. 

A  defendant  may  raise,  by  answer, 
the  question  of  a  loss  of  jurisdiction 
by  a  state  court,  by  reason  of  proceed- 
ings taken  under  the  laws  of  the  Unit- 
ed States  for  a  removal  of  the  cause 
to  the  federal  courts;  and  upon  proof 
of  proceedings,  taken  regularly  and 
in  strict  accordance  with  said  laws,  he 
is  entitled  to  judgment  adjudging  all 
subsequent  proceedings  in  the  state 
court  void.  Shaft  v.  Phoenix  Mut  Life 
Ins.  Co.  (1876)  67  N.  Y.  544,  23  Am. 
Rep.  138. 

Where  a  cause  is  properly  removed 
to  the  federal  court,  and  disposed  of, 
but  not  on  the  merits,  plaintiff  cannot 
recommence  the  action  in  the  state 
court,  though,  under  like  circumstances, 
he  might  have  done  so  had  the  cause 
not  been  removed.  Baltimore  &  O.  R. 
Co.  V.  Fulton  (1899)  53  N.  E.  265,  69 
Ohio  St  575,  44  L.  R.  A.  520. 

Where  a  cause  is  removed  to  the  fed- 
eral court,  notwithstanding  the  refusal 
of  the  state  court  to  grant  the  applica- 
tion for  removal,  and  the  party  resist- 
ing the  removal  appears  in  the  federal 
court  and  submits  himself  to  its  juris- 
diction, asking  that  the  cause  be  re- 
manded, and  failing  in  which  he  appears 
in  the  federal  court  and  takes  a  non- 
suit, and  consents  that  a  judgment  be 
entered  against  him,  he  cannot  there- 
after prosecute  the  same  suit  in  the 
state  court,  but  must  commence  a  new 
suit  in  the  state  court  Texas  &  P. 
Ry.  Co.  V.  Huber  (Tex.  CJiv.  App.  1906) 
95  S.  W.  568. 

Where  a  party  procures  a  withdraw- 
al of  the  petition  and  bond  by  the  party 
fOing  it,  and  dismisses  his  action  in 
the  state  court  as  to  such  party,  and 
by  agreement  with  the  remaining  par- 
ties prosecutes  his  suit  in  a  state  court. 


he  cannot,  after  judgment  against  him,, 
assert  that  the  jurisdiction  of  the  state 
c6\at  had  not  been  restored.  Ander- 
son V.  United  Realty  Co.  (1908)  86  N. 
E.  644,  79  Ohio  St  23. 

120.  Stay  of  proceedings  in  state 
court.— Where  a  cause  was  properly  re- 
moved to  a  federal  court,  but  the  state 
court  erroneously  denied  a  motion  for 
an  order  transferring  the  cause,  the 
federal  court  had  jurisdiction  on  the 
application  of  the  party  removing  the 
cause  to  grant  an  ancillary  injunction 
restraining  the  opposite  party  from 
taking  further  proceedings  in  the  state 
court,  without  violating  R.  S.  §  720, 
post,  I  1242,  forbidding  a  federal  court 
from  enjoining  proceedings  in  a  state 
court  McAlister  v.  Chesapeake  &  O. 
Ry.  Co.  (C.  C.  A.  1907)  157  Fed.  740; 
Donovan  v.  Wells  Fargo  &  Co.  (1909) 
169  Fed.  303,  94  C.  C.  A.  609.  22  L.  R. 
A.  (N.  S.)  1250;  Alabama  Great  South- 
em  Ry.  Co.  V.  American  Cotton  Oil  Co. 
(C.  C.  A.  1916)  229  Fed.  11;  Balti- 
more &  O.  R,  Co.  V.  Ford  (C.  C.  1888) 
35  Fed.  170;  Frishman  v.  Insurance 
Cos.  (C.  C.  1800)  41  Fed.  449;  St.  Ber- 
nard  Min.  Co.  v.  Madisonville  Traction 
Co.  (C.  C.  1904)  130  Fed.  794  (affirm- 
ed Madisonville  Traction  Co.  v.  St.  Ber- 
nard Min.  Co.  [1905J  25  S.  Ct  251,  196 
U.  S.  239,  49  L.  Ed.  462) ;  Mutual  Life 
Ins.  Co.  of  New  York  v.  Langley  (C.  C. 
1906)  145  Fed.  415;  Atlantic  Coast 
line  R.  Co.  v.  Bajley  (C.  C.  1907)  151 
Fed.  891;  Chicago,  R.  I.  &  P.  Ry.  Co. 
V.  Stepp  (C.  C.  1907)  151  Fed.  908; 
MiUer  v.  Soule  (D.  C.  1915)  221  Fed. 
493;  Palmer  v.  Delaware,  L.  &  W,  R. 
Co.  (D.  C.  1915)  222  Fed.  461. 

If  plaintiff  persists  in  proceeding  in 
the  state  court  after  removal,  defend- 
ant should  apply  to  the  federal  court 
for  the  proper  mandate  staying  the  pro- 
ceedings in  the  state  court,  and  to  com- 
pel a  transcript,  of  the  record  to  be  cer- 
tified to  that  court;  and  if  plaintiff 
claims  that  the  cause  has  not,  for  any 
reason,  been  removed,  he  may  apply  to 
the  circuit  court  to  remand  the  cause. 
Bell  V.  Dix  (1872)  49  N.  Y.  232.  And, 
where  defendant  omits  to  apply  for  a 
mandate  staying  proceedings  in  the 
state  court,  that  court  will  not  oust  it- 
self of  jurisdiction,  unless  such  party 
shows  that  he  has  strictly  complied 
with  the  statute.  Vose  v.  Yulee  (1876) 
64  N.  Y.  449,  affirming  (1875)  4  Hun, 
628,  reversed  (1878)  99  U.  S.  539,  25 
L.  Ed.  355. 

A  bill  to  restrain  a  state  court  from 
proceeding  in  an  action  at  law  after 
jurisdiction  had  been  removed  to  the 
fedf^ral  court  until  the  question  of  re- 
movability had  been  determined  was 
maintainable  as  an  auxiliary  proceeding 
to  protect  the  federal  court's  jurisdic- 
tion and  to  prevent  unnecessary,  em- 
barrassing, fruitless,  and  expensive  lit- 
igation. Donovan  v.  Wells  Fargo  & 
Co.  (1909)  169  Fed.  363,  94  C.  C.  A. 
609,  22  L.  R,  A.  (N.  S.)  1250.  And  is 
not  subject  to  the  objection  that  com- 
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plainant  had  a  plain,  adequate,  and  com- 
plete remedy  at  law  in  the  state  court 
Missouri,  K.  &  T.  Ry.  Co.  v.  Chappell 
(D.  C.  1913)  206  Fed.  688. 

But  see  Fisk  v.  Union  Pac.  R.  Co.  (0. 
C.  1869)  Fed.  Cas.  No.  4,827,  and  Pen- 
rose V.  Penrose  (C.  C.  1879)  Fed.  Cas. 
No.  10,958,  holding  that  such  an  in- 
junction will  not  be  granted,  as  such 
injunction  is  not  required  to  uphold 
the  jurisdiction  of  the  circuit  court  over 
the  cause  and  the  proceedings  in  the 
state  court  are  null  and  void. 

The  injunction  will  not  be  granted 
where  no  injury  is  about  to  result  to 
the  moving  party,  and  the  question  of 
the  right  to  remove  the  cause  is  not 
finally  decided.  Frishman  v.  Insurance 
Cos.  (C.  C.  1890)  41  Fed.  449.  Nor 
when  the  petition  for  removal  has  not 
been  presented  to  or  acted  upon  by  the 
state  court  Coker  v.  Monaghan  Mills 
(C.  C.  1901)  110  Fed.  803. 

Upon  denial  of  a  defendant's  petition 
to  remove  a  cause  to  the  federal  court, 
defendant  may  either  have  the  judg- 
ment of  the  state  Supreme  Court  re- 
viewed upon  an  adverse  decision  by  er- 
ror to  the  United  States  Supreme  Court 
or  enjoin  plaintiff  from  proceeding  fur- 
ther upon  final  decision  of  the  state  Su- 
preme Court  until  the  right  of  removal 
is  finally  determined,  so  that  upon  ap- 
peal to  the  state  Supreme  Court  from 
a  decision  denying  a  defendant's  right 
to  remove  the  case  to  the  federal  court, 
where  it  appears  that  the  petition  for 
removal  was  correctly  denied,  the  state 
Supreme  Court  will  not  refrain  from 
acting  on  the  appeal  on  the  record 
made  below  before  the  federal  court  as- 
sumed jurisdiction,  because  that  court 
afterward  assumed  jurisdiction  and  de- 
nied a  motion  to  remand.  Golden  y. 
Northern  Pac.  Ry.  Co.  (1909)  104  P. 
549,  39  Mont  435,  34  L.  R.  A.  (N.  S.) 
1154,  18  Ann.  Cas.  886. 

When,  in  a  case  which  is  properly  re- 
moved from  a  state  court  into  the  Unit- 
ed States  court,  a  complainant,  getting 
a  decree  in  the  state  court  and  send- 
ing a  transcript  of  it  into  another  state, 
sues  the  defendant  on  it  there,  the 
United  States  court  into  which  the  case 
is  removed  may  enjoin  the  complainant 
from  proceeding  in  any  such  or  other 
distant  court  until  it  hears  the  case; 
and  if,  after  hearing,  it  annuls  the  de- 
cree in  the  state  court,  and  dismisses, 
for  wanting  equity,  the  bill  on  which ' 
the  decree  was  made,  it  may  make  the 
injunction  perpetual.  French  v.  Hay 
(1874)  89  U.  S.  (22  Wall.)  250,  22  L. 
Ed.  857. 

After  plaintiff  removed  to  the  proper 
United  States  court  a  suit  in  replevin 
brought  in  a  state  court,  the  latter  pro- 
ceeded to  try  it  and  render  judgment 
for  a  retorno  habendo.  An  action  hav- 
ing been  brought  thereupon  in  the  state 
court  against  him  and  his  sureties  on 
the  replevin  bond,  they  filed  their  bill 
in  the  circuit  court,  praying  that  plain- 
tiff be  enjoined  from  further  prosecut- 
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ing  it  Held,  that  the  lower  court  prop- 
erly granted  the  prayer  of  the  bilL 
Dietzsch  v.  Huidekoper  (1880)  103  U. 
S.  494,  26  L.  Ed.  497. 

An  action  for  damages  was  brought 
in  a  state  court  against  an  army  offi- 
cer and  two  other  persons  for  wrong- 
fully arresting  and  detaining  an  alleged 
deserter.  The  other  defendants  were 
defaulted,  and  the  officer  filed  a  petition 
and  bond  for  removal  on  the  ground 
that  the  case  arose  under  the  laws  of 
the  United  States.  The  state  court 
held  the  petition  insufficient,  and  was 
about  to  proceed  with  the  trial,  when 
the  officer  applied  to  the  federal  court 
to  enjoin  further  proceedings.  Held, 
that  as  the  right  of  removal  by  the 
single  defendant  after  default  of  his  co- 
defendants  was  extremely  doubtful,  and 
as  the  question  presented  was  only  one 
of  the  inconvenience  and  expense  of 
double  litigation,  the  injunction  should 
bo  denied  without  prejudice  to  a  renew- 
al of  the  application,  in  the  expectation 
that,  on  proper  representations,  the 
state  court  would  stay  proceedings  un- 
til a  decision  could  be  had  on  a  motion 
to  remand.  Sinclair  v.  Pierce  (C.  C. 
1802)  50  Fed.  851. 

Where  a  state  court  after  denying 
a  petition  to  remove  an  action  at  law  to 
the  federal  court,  continued  to  exercise 
jurisdiction  notwithstanding  the  cause 
was  removed  by  the  filing  of  a  certified 
transcript  of  the  record,  whereupon  the 
removing  party  obtained  an  injunction 
restraining  plaintiff  from  proceeding  in 
the  state  court  until  the  federal  court 
could  pass  on  the  issue  determinative 
of  its  jurisdiction,  the  determination  of 
such  issue  should  have  been  by  the  fed- 
eral court  having  jurisdiction  of  the 
action  at  law,  and  not  as  a  part  of  the 
injunction  suit.  Donovan  v.  Wells  Far- 
go &  Co.  (1909)  1G9  Fed.  363.  94  a  a 
A.  609,  22  L.  R.  A.  (N.  S.)  1250. 

Where  a  defendant  has  removed  a 
cause,  and  plaintiff,  at  the  time  of  ap- 
pearing in  the  federal  court,  does  not 
suggest  to  it  that  the  time  had  elapsed 
for  a  removal,  nor  move  to  remand, 
but  demands  a  trial,  he  waives  his  right 
to  raise  the  question  in.  answer  to  de- 
fendant's bill  to  restrain  the  further 
prosecution  of  the  suit  in  the  state 
court.  Baltimore  &  O.  R.  Co.  v.  Ford 
(C.  C.  1888)  35  Fed.  170. 

1 2 1 .  U nauthorlzed  or  improper  remov- 
al.—Where  it  does  not  appear  from  the 
petitions  and  affidavits  for  removal  or 
from  the  record  that  the  necessary 
ground  for  removal  existed  at  the  prop- 
er time,  the  removal  is  improper,  and 
the  state  court  never  loses  its  jurisdic- 
tion. Young  V.  Ewart  (1889)  10  Sup. 
Ct  75,  77, 132  U.  S.  267,  33  L.  Ed.  352; 
Johnson  v.  Wells  Fargo  &  Co.  (C.  C. 
1899)  91  Fed.  1;  People  v.  Judge  of 
Superior  Court  (1879)  1  N.  W.  985,  41 
Mich.  31;  Johnson  v.  Gelston  (1810)  3 
N.  J.  Law  (2  Penning.)  66& 

An  order  by  a  federal  judge  for  ro- 
moval,  based  on  an  affidavit  plainly  in- 
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sufficient  to  authorize  it,  does  not  con- 
stitute a  removal  of  the  cause,  and  the 
jurisdiction  of  the  state  court  is  not 
thereby  ousted.  Lawson  y.  Richmond 
&  D.  R.  Co.  (1893)  112  N.  C.  300,  17 
S.  B.  169;  Greenlaw  v.  Williams 
(1879)  70  Tenn.  (2  Lea)  533;  Seelig- 
son's  Ex'rs  v.  Texas  Transp.  Go.  (1888) 
70  Tex.  198,  7  S.  W.  708. 

A  state  court  does  not  lose  jurisdic- 
tion of  a  cause  by  making  an  order 
transferring  it  to  the  circuit  court  of 
the  United  States,  when  the  latter  court 
refuses  to  entertain  jurisdiction.  Thach- 
er  V.  McWilliams  (1872)  47  Ga.  306; 
Knahtla  v.  Oregon  Short  line  &  U. 
N.  Ry.  Co.  (1891)  21  Or.  136,  27  Pac 
91 

A  defendant  on  whose  petition  a  cause 
is  removed  into  a  federal  court  is  es- 
topped to  deny  the  jurisdiction  of  such 
court  to  render  judgment  against  him 
therein,  unless  on  the  ground  that  the 
state  court  was  without  jurisdiction. 
Mastin  v.  Chicago,  R.  I.  &  P.  Ry.  Co. 
(C.  C.  1903)  123  Fed.  827. 

Since  proceedings  instituted  by  a  for- 
eign corporation  for  the  condemnation 
of  land  are  void,  if  such  proceedings  are 
commenced  by  a  foreign  corporation, 
and  it  then  procures  a  removal  of  the 
cause  to  the  federal  court  on  the  ground 
that  it  is  a  citizen  and  resident  of  an- 
other slate,  such  order  of  removal  con- 
fers no  jurisdiction  on  the  federal  court, 
and  the  cause  should,  on  motion,  be  re- 
instated in  the  district  court,  and  dis- 
missed, under  Const.  Neb.  art  11,  §  8, 
relating  to  eminent  domain,  for  want  of 
jurisdiction.  Trester  v.  Missouri  Pac. 
Ry.  Co.  (1888)  23  Neb.  242,  36  N.  W. 
502. 

Where  an  ex  parte  order  was  made 
for  the  removal  from  the  state  Su- 
preme Court  to  the  federal  Circuit  Court 
of  an  action  on  judgments,  but  the  or- 
der was  void  because  of  the  failure  of 
the  petition  for  removal  to  show  the 
citizenship  of  plaintiff's  assignors,  and 
no  stay  of  proceedings  having  been  ob- 
tained, the  state  court  did  not  lose  ju- 
risdiction of  the  case,  and  properly  en- 
tered judgment  against  defendant  on 
default  in  serving  an  answer.  Tierney 
T.  Helvetia  Swiss  Fire  Ins.  Co.  (1908) 
110  N.  T.  S.  613,  126  App.  Div.  446. 

A  state  court  does  not  lose  jurisdic- 
tion of  an  action  for  death  because  the 
federal  court  made  several  orders  con- 
tinuing the  case  after  filing  of  tran- 
script in  that  court  and  dismissed  it 
for  want  of  prosecution,  where  on  the 
face  of  the  record  the  case  was  not  a 
removable  one.  Iowa  Central  Ry.  Co. 
V.  Bacon  (1915)  35  S.  Ct.  367,  236  U. 
S.  305,  59  L.  Ed.  591,  affirming  judg- 
ment Bacon  v.  Iowa  Cent.  Ry.  Co. 
(1912)  137  N.  W.  1011,  157  Iowa,  493. 

Where  the  state  court  refused  to  re- 
move a  cause  to  the  federal  court,  de- 
fendant's act  in  having  the  record  copied 
and  filing  the  same  with  the  clerk  of 
the  federal  court  did  not  carry  the  case 
into  the  federal  court  in  such  sense  as 


to  render  it  a  pending  action  there. 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Curd  (1905)  89  S.  W.  140,  28  Ky.  Law 
Rep.  177. 

If  the  cause  is  not  in  fact  removable, 
plaintiff  is  entitled  to  have  it  tried  in 
the  state  court  in  the  first  instance 
without  going  in  the  federal  court  to 
have  it  remanded.  State  ex  rel.  Iba  v. 
Mosman  (1910)  133  S.  W.  38,  231  Mo. 
474. 

Where  a  federal  court  orders  the  re- 
moval of  a  cause,  of  which  it  is  mani- 
fest a  state  court  has  exclusive  juris- 
diction, it  is  the  duty  of  the  latter 
court,  although  the  record  may  have 
been  transmitted  in  obedience  to  the 
order,  to  insist  on  its  jurisdiction,  and 
any  subsequent  proceedings  in  the  fed- 
eral court  looking  to  a  determination 
of  the  controversy  are  void.  Tucker  v. 
Interstate  life  Ass'n  (1893)  112  N.  C. 
796,  17  S.  E.  632.  But  see  Durham  v. 
Southern  life  Ins.  Co.  (1876)  46  Tex. 
182,  holding  that,  where  a  cause  has 
been  improperly  transferred  from  a 
state  to  a  federal  court,  the  latter  court 
only  has  jurisdiction  to  correct  the  er- 
ror. 

Mandamus  will  not  lie  to  compel  a 
judge  of  the  district  court  to  try  an 
action  therein  begun,  but  by  him  or- 
dered to  be  transferred  to  the  United 
States  court  Such  order  is  not  void, 
even  if  erroneous,  and  the  act  was  ju- 
dicial, not  ministerial.  Francisco  v. 
Manhattan  Ins.  Co.  (1868)  36  Cal.  283. 
CONTRA,  White  v.  Holt  (1883)  20  W. 
Va.  792. 

The  circuit  court  of  appeals  may  ac- 
quire jurisdiction  of  a  cause  improperly 
removed  in  so  far  as  to  determine  that 
fact,  and  therefore  also  to  award  costs. 
Grand  Trunk  Ry.  Co.  i.  Twitchell  (C. 
C.  1894)  59  Fed.  727,  8  C.  C.  A.  237. 

Where  a  cause  is  erroneously  remov- 
ed from  a  state  court  to  the  Circuit 
Court  of  the  United  States  and  there- 
after remanded  to  the  state  court,  all 
orders  made  in  the  case  by  the  United 
States  court,  except  the  one  remanding 
the  case,  are  void  for  want  of  juris- 
diction. Floody  V.  Chicago,  St  P.,  M. 
&  O.  Ry.  Co.  (1908)  116  N.  W.  Ill, 
104  Minn.  132. 

Error,  if  any,  in  the  denial  by  a  state 
court  of  an  application  for  removal  to 
the  federal  court,  was  immaterial, 
where  the  record  was  subsequently  fil- 
ed in  the  federal  court,  which  remanded 
the  case.  Telluride  Power  Transmis- 
sion Co.  V.  Rio  Grande  W.  R.  Co. 
(1908)  23  Sup.  Ct  178,  184,  187  U. 
S.  5G9,  47  L.  Ed.  307. 

Where  a  cause  is  removed  to  the 
United  States  courts,  and  on  appeal  is 
remanded  to  the  state  court  because 
improperly  removed,  no  valid  proceed- 
ings could  be  taken  In  the  state  court 
during  the  pendency  of  the  cause  in  the 
United  States  court  Roberts  v.  Chi- 
cago. St  P.,  M.  &  O.  Ry.  Co.  (1892) 
48  Minn.  521,  51  N.  W.  478;   Parker's 
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Adm'r  v.  Clarkson  (1894)  39  W.  Va. 
184,  19  S.  E.  431. 

The  action  of  the  state  court  in  al- 
lowing the  application  for  removal,  ap- 
proving the  bond,  and  declining  far- 
thest proceedings  in  a  nonremovable 
suit  has  not  the  force  of  an  order  abat- 
ing the  suit  or  erasing  it  from  the  dock- 
et. Winchell  v.  Coney  (1886)  54  Conn. 
24,  5  Ati.  354. 

If,  notwithstanding  an  attempted  re- 
moval, the  jurisdiction  of  the  federal 
court  has  never  attached,  proceedings 
of  the  state  court  are  valid,  as  though 
the  removal  had  not  been  attempted. 
Hunter  v.  Colquitt  (1884)  73  Ga.  44. 

If  proceedings  on  the  part  of  a  de- 
fendant to  remove  the  cause  into  the 
federal  court  are  so  imperfect  as  not, 
in  fact,  to  effect  a  removal  of  the 
cause,  the  suit  in  the  state  court  is  not 
stayed  pending  the  decision  of  the  fed- 
eral court  as  to  the  removal  of  the 
cause.  National  Union  Bank  v.  Dodge 
(1880)  42  N.  J.  Law  (13  Vroom)  316. 

The  removal  of  a  cause  to  federal 
court  for  trial  after  final  judgment  was 
u  mere  nullity,  and  could  not  justify  the 
state   judge's    refusal   to   hear   motion 


for  new  trial.  Cooney  v.  Isaacks  (Tex- 
Civ.  App.  1915)  173  S.  W.  90L 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Providence  &  N.  Y.  S.  S.  Co.  v.  ffill 
Mfg.  Co.  (1883)  3  Sup.  Ct.  379,  291, 
109  U.  S.  578,  27  L.  Ed.  1038;  Baggs 
V.  Martin  (1900)  21  Sup.  Ct.  109,  110. 
179  U.  S.  206,  45  L.  Ed.  155;  Cochran 
V.  Montgomery  County  (1905)  26  Sup. 
Ct.  58,  62,  199  U.  S.  260,  60  L.  Ed.  182, 
4  Ann.  Cas.  451;  North  Muskegon  v. 
Clark  (1894)  62  Fed.  694,  698,  10  C. 
C.  A.  591;  Beede  v.  Cheeney  (C.  C. 
1880)  5  Fed.  388,  389;  New  York  I.  & 
P.  Co.  V.  Milburn  Gin  &  Machine  Co. 
(C.  C.  1886)  35  Fed.  225,  229;  Lookout 
Mountain  R,  Co.  v.  Houston  &  Co.  (C. 
C.  1887)  32  Fed.  711;  Shawnee  Nat. 
Bank  v.  Missouri,  K.  &  T.  Ry.  Co.  (C. 
C  1909)  175  Fed.  456;  Coins  v.  South- 
ern Pac  Co.  (D.  C.  1912)  198  Fed.  432; 
Western  Union  Telegraph  Co.  v.  Louis- 
ville &  N.  R.  Co.  (D.  C.  1912)  201  Fed. 
932;  Rice  v.  Boston  &  M.  R.  R.  (D. 
C.  1913)  203  Fed.  580;  Adams  v.  Puget 
Sound  Traction,  light  &  Power  Cc 
(D.  C.  1913)  207  Fed.  205,  206. 

§  1012.  (Jud.  Code,  §  30.)     Suits  under  grants  of  land  from  differ- 
ent States. 

If  in  any  action  commenced  in  a  State  court  the  title  of  land  be 
concerned,  and  the  parties  are  citizens  of  the  same  State  and  the 
matter  in  dispute  exceeds  the  sum  or  value  of  three  thousand  dol- 
lars, exclusive  of  interest  and  costs,  the  sum  or  value  being  made 
to  appear,  one  or  more  of  the  plaintiffs  or  defendants,  before  the  trial, 
may  state  to  the  court,  and  make  affidavit  if  the  court  require  it,  that 
he  or  they  claim,  and  shall  rely  upon,  a  rig-ht  or  title  to  the  land  under 
a  grant  from  a  State,  and  produce  the  original  grant,  or  an  exempli- 
fication of  it,  except  where  the  loss  of  public  records  shall  put  it  out  of 
his  or  their  power,  and  shall  move  that  any  one  or  more  of  the  adverse 
party  inform  the  court  whether  he  or  they  claim  a  right  or  title  to 
the  land  under  a  grant  from  some  other  State,  the  party  or  parties  so 
required  shall  give  such  information,  or  otherwise  not  be  allowed  to 
plead  such  grant  or  give  it  in  evidence  upon  the  trial.  If  he  or  they 
inform  the  court  that  he  or  they  do  claim  under  such  grant,  any  one 
or  more  of  the  party  moving  for  such  information  may  then,  on 
petition  and  bond,  as  hereinbefore  mentioned  in  this  chapter,  remove 
the  cause  for  trial  to  the  district  court  of  the  United  States  next  to 
be  holden  in  such  district ;  and  any  one  of  either  party  removing  the 
cause  shall  not  be  allowed  to  plead  or  give  evidence  of  any  other  title 
than  that  by  him  or  them  stated  as  aforesaid  as  the  ground  of  his  or 
their  claim. 

R.  S.  §  647.     Act  March  3,  1876,  c.  137,  t  3,  18  Stat  470.     Act  March 

3,  1887,  c.  373.  §  1,  24  Stat  552.    Act  Aug.  13,  1888,  c.  866,  §  1,  25  Stat  435. 

Act  March  3,  1911,  c.  231,  §  30,  36  Stat  1096. 

Decisions 

but  only  by  virtue  of  a  power  duly  del- 
egated by  North  Carolina  to  perfect 
titles  which,  before  the  separation  of 
the  state,  were  inaccurate  and  imper- 
fect Thompson  v.  Kendrick*8  Lessee 
(1818)  6  Tenn.  (5  Hayw.)  113. 

Parties  entitled  to  romove.^A  party 

claiming  land,  under  a  grant  from  a 
state  in  which  the  suit  is  pending,  can- 


Notes  of 

Grant  by  state  as  agent  of  another 
states— This  section  does  not  apply 
where  defendant  claimed  land  in  dis- 
pute by  virtue  of  a  grant  issued  by  the 
state  of  North  Carolina  while  the  plain- 
tiff claimed  under  a  grant  issued  by  the 
state  of  Tennessee,  in  which,  however, 
the  state  of  Tennessee  did  not  act  by 
virtue  of  her   sovereignty  as  a  state, 
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not  remove   the  cause  to  the  United  ▼.  Kendrick's  Lessee   (1818)   6  Tenn. 

States  court,  because  the  other  party  (5  Hayw.)  113. 

claims   under   a    grant    from   another        Determination  of  amount— It  is 

/^o^x  ^^''tP^^f?!,  5®V?     \'^I?^^^  proper  to  examine  witnesses  to  ascer- 

(1824)  17  Ky.  (1  T.  B.  Mon.)  203.  ^^  the  value  of  the  land  in  contro- 

Amount  In  controversy.-It  is  not  er-.  ^"^^^ ^ JJ^TSf ^"^  '';^^w''^"^^'?i^''^" 

ror  to  refuse  a  removal,  on  appHcation  »*«  ^^^^^^  ^  ^^^^^  ^^  ^^^-^  ^^^• 

by  defendant,  where  the  land  claimed  Cited    without    definite    applieation, 

by  plaintiff  in  his  declaration  is  of  great-  Parks  v.  Booth   (1880)  102  U.  S.  96, 

er  value  than  the  jurisdictional  amount,  26  L.  Ed.  64;  Stevenson  v.  Fain  (1904) 

but  that  part  of  it  claimed  by  defend-  25  Sup.  Ct  6,  8,  195  U.  S.  165,  49  L. 

ant  is  not  worth  that  sum,    Thompson  fid.  142. 

§  1013.  (Jud.  Code,  §  31.)  Removal  of  causes  against  persons 
denied  any  civil  rights,  etc. 
When  any  civil  suit  or  criminal  prosecution  is  commenced  in 
any  State  court,  for  any  cause  whatsoever,  against  any  person  who 
is  denied  or  can  not  enforce  in  the  judicial  tribunals  of  the  State,  or 
in  the  part  of  the  State  where  such  suit  or  prosecution  is  pending,  any 
right  secured  to  him  by  any  law  providing  for  the  equal  civil  rights  of 
citizens  of  the  United  States,  or  of  all  persons  within  the  jurisdiction 
of  the  United  States,  or  against  any  officer,  civil  or  military,  or  other 
person,  for  any  arrest  or  imprisonment  or  other  trespasses  or  wrongs 
made  or  committed  by  virtue  of  or  under  color  of  authority  derived 
from  any  law  providing  for  equal  rights  as  aforesaid,  or  for  refusing 
to  do  any  act  on  the  ground  that  it  would  be  inconsistent  with  such 
law,  such  suit  or  prosecution  may,  upon  the  petition  of  such  defend- 
ant, filed  in  said  State  court  at  any  time  before  the  trial  or  final 
hearing  of  the  cause,  stating  the  facts  and  verified  by  oath,  be  removed 
for  trial  into  the  next  district  court  to  be  held  in  the  district  where 
it  is  pending.  Upon  the  filing  of  such  petition  all  further  proceedings 
in  the  State  courts  shall  cease,  and  shall  not  be  resumed  except  as 
hereinafter  provided.  But  all  bail  and  other  security  given  in  such 
suit  or  prosecution  shall  continue  in  like  force  and  effect  as  if  the  same 
had  proceeded  to  final  judgment  and  execution  in  the  State  court. 
It  shall  be  the  duty  of  the  clerk  of  the  State  court  to  furnish  such 
defendant,  petitioning  for  a  removal,  copies  of  said  process  against 
him,  and  of  all  pleadings,  depositions,  testimony,  and  other  proceed- 
ings in  the  case.  If  such  copies  are  filed  by  said  petitioner  in  the 
district  court  on  the  first  day  of  its  session,  the  cause  shall  proceed 
therein  in  the  same  manner  as  if  it  had  been  brought  there  by  original 
process;  and  if  the  said  clerk  refuses  or  neglects  to  furnish  such  cop- 
ies, the  petitioner  may  thereupon  docket  the  case  in  the  district  court, 
and  the  said  court  shall  then  have  jurisdiction  therein,  and  may,  upon 
proof  of  such  refusal  or  neglect  of  said  clerk,  and  upon  reasonable 
notice  to  the  plaintiff,  require  the  plaintiff  to  file  a  declaration,  peti- 
tion, or  complaint  in  the  cause;  and,  in  case  of  his  default,  may  or- 
der a  nonsuit,  and  dismiss  the  case  at  the  costs  of  the  plaintiff,  and 
such  dismissal  shall  be  a  bar  to  any  further  suit  touching  the  matter 
in  controversy.  But  if,  without  such  refusal  or  neglect  of  said  clerk 
to  furnish  such  copies  and  proof  thereof,  the  petitioner  for  removal 
fails  to  file  copies  in  the  district  court,  as  herein  provided,  a  certificate, 
under  the  seal  of  the  district  court,  stating  such  failure,  shall  be  given, 
and  upon  the  production  thereof  in  said  State  court  the  cause  shall 
proceed  therein  as  if  no  petition  for  removal  had  been  filed. 
B.  S.  i  641.    Act  March  3,  1911,  c  231,  §  31,  36  Stat  1096. 

Notes  of  Dooisioiis 

Constitutionalityw— Congress,       under  this  section,  and  it  is  not  in  conflict 

Its  power  to  enforce  the  provisions  of  with    the    constitution    of    the    United 

the  fourteenth  amendment  by  appropri-  States.      Strauder    v.     West     Virginia 

ate  legislation,  had  authority  to  enact  (1879)  100  U.  S.  303,  25  L.  Ed.  664(, 
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reversing  State  v.  Strauder  (1877)  11 
W.  Va,  745,  27  Am.  Rep.  606. 

Relation  to  other  statutes^-The  con- 
tention  of  the  plaintiff  in  a  suit  brought 
in  a  state  court  that  his  right  to  re- 
moval was  founded  on  this  section,  and 
therefore  he  had  a  right  under  the  sav- 
ing clause  of  Act  March  3,  1887,  ante, 
§  1010,  to  bring  error  from  an  order  of 
the  federal  court  remanding  the  cause, 
was  idle,  since  right  to  removal  under 
this  section  is  limited  to  a  defendant. 
Cole  V.  Garland  (1901)  107  Fed.  759, 
46  C.  C.  A.  626,  writ  of  error  dismissed 
(1901)  22  Sup.  Ct.  933,  183  U.  S.  693, 
46  L.  Ed.  393. 

This  section  does  not  authorize  re- 
moval from  the  state  courts  in  every 
case  in  which  the  federal  courts  would 
have  original  jurisdiction,  under  §  991, 
subds.  12-14,  ante,  but  only  in  the  cir- 
cumstances specified.  Gaughan  v. 
Northwestern    Fertilizing    Co.    (C.    0. 

1873)  Fed.  Gas.  No.  5,272. 

Proceedings  removable.— An  action  of 
trespass  brought  in  a  state  court  against 
a  United  States  marshal  and  sureties 
cannot  be  removed  into  the  United 
States  circuit  court  under  this  section. 
McKee  v.  Rains  (1869)  10  WaU.  22, 
26,  19  L.  Ed.  860.  Nor  can  proceedings 
by  the  state  against  a  railroad  compa- 
ny, under  Act  111.  May  2,  1873,  entitled 
"An  act  to  prevent  extortion  and  un- 
just discrimination  in  the  rates  charged 
the  passengers,  etc.,  and  to  punish  the 
Slime,"  where  it  is  Insisted  by  defend- 
ant company  that  such  act  of  the  legis- 
lature of  Illinois  impairs  the  obligation 
of  the  contract  which  the  state  made 
with  the  company  by  its  charter.  Illi- 
nois V.   Chicago  &  A.  R.   Co.    (C.   C. 

1874)  Fed.  Cas.  No.  7,006.  Nor  a  suit 
instituted  to  try  the  title  of  a  party  to 
a  state  office,  whereof  he  is  the  incum- 
bent, and  whereto  he  was,  by  the  con- 
stituted authorities  of  the  state,  duly 
declared  to  be  elected  pursuant  to  her 
laws,  on  a  petition  setting  forth  that,  by 
reason  of  bribery  and  threats,  colored 
persons  who  were  qualified  to  vote  at 
the  election,  and  who  would  have  voted 
for  him,  were  deterred  from  voting,  and 
that  the  returning  board  rejected  the 
votes  of  the  parishes  where  such  illegal 
practices  prevailed.  Dubuclet  v.  Louisi- 
ana (1880)  103  U.  S.  550,  26  L.  Ed. 
504.  Nor  proceeding  in  the  nature  of 
quo  warranto  to  try  respondent's  title 
to  the  office  of  lieutenant  governor,  on 
the  ground  that  he  had  not  been  a  resi- 
dent of  the  state  for  the  time  required 
by  the  constitution.  State  v.  Gleason 
(1869)  12  Fla.  190. 

This  section  is  for  the  benefit  of  all 
of  every  race  whose  cases  are  embraced 
in  its  provisions,  and  not  alone  for  the 
benefit  of  the  African  race.  Kentucky 
V.  Powers  (1906)  26  Sup.  Ct.  387,  397, 
201  U.  S.  1,  50  L.  Ed.  633,  5  Ann.  Cas. 
692. 

There  is  no  law  enabling  a  colored  cit- 
izen, when  sued  by  another  citizen  of 
the   same   state,  to  remove   his  cause 
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because  of  local  influence  or  prejudice. 
This  right  is  only  given  him  when  sued 
by  a  citizen  of  another  state.  Fowlkes 
V.  Fowlkes  (C.  C.  1875)  Fed.  Cas.  No. 
5,005. 

A  mandamus  suit  in  a  state  court  is 
not  removable  to  a  federal  court  on 
a  plea  or  allegation  which  raises  the 
issue  of  title  to  an  office.  State  ex  reL 
Jumel  V.  Johnson  (18.77)  29  La.  Ann. 
399. 

Nature  of  denial  whloh  authorizes  re- 
moval.—The  denial  of  civil  rights  on  ac- 
count of  which  a  proceeding  may  be 
removed  from  a  state  court  is  a  denial 
of  such  rights  or  an  inability  to  enforce 
them,  resulting  from  the  constitution 
or  laws  of  the  state,  as  construed  by 
its  highest  court,  rather  than  a  denial 
first  made  manifest  at  the  trial  of  the 
case.  Virginia  v.  Rives  (1879)  100  U. 
S.  313,  318,  25  L.  Ed.  667;  Gibson  v. 
Mississippi  (1896)  162  U.  S.  565,  16 
Sup.  Ct.  904,  40  L.  Ed.  1075;  Murray 
V.  Louisiana  (1896)  163  U.  S.  101,  16 
Sup.  Ct.  990,  41  L.  Ed.  87;  Common- 
wealth of  Kentucky  v.  Powers  (1906) 
26  Sup.  Ct  387,  201  U.  S.  1,  50  L.  Ed. 
633,  5  Ann.  Cas.  692;  Texas  v.  Gaines 
(C.  C.  1874)  Fed.  Cas.  No.  13,847; 
Ex  parte  Murray  (C.  C.  1895)  66  Fed. 
297,  298;  Cooper  v.  State  (1885)  20 
Atl.  986,  64  Md.  40;  Fitzgerald  v.  All- 
man  (1880)  82  N.  C.  492. 

It  is  only  when  some  state  law,  stat- 
ute, ordinance,  regulation,  or  custom 
hostile  to  the  rights  of  the  petitioner, 
and  their  enforcement,  is  alleged  to 
exist,  that  the  petitioner  is  entitled  to  a 
removal.  Ex  parte  Wells  (C.  C.  1878) 
Fed.  Cas.  No.  17,38a  Not  when  the 
exclusion  or  discrimination  is  by  the 
officers  of  the  state.  Cooper  v.  State 
(1885)  64  Md.  40,  20  Atl.  986.  Nor  in 
cases  of  mere  local  prejudice,  for  which 
the  case  may  be  removed  to  another 
county.  Fitzgerald  v.  Allman  (1880) 
82  N.  C.  492. 

The  possibility  that,  during  the  trial 
of  a  particular  case,  a  state  court  may 
not  respect  and  enforce  the  right  to 
the  equal  protection  of  the  laws,  con- 
stitutes no  ground  for  removing  the 
prosecution.  Gibson  v.  Mississippi 
(1806)  162  U.  S.  565,  16  Sup.  Ct  904, 
40  L.  Ed.  1075u 

The  nonrecognition  by  the  state 
courts  of  the  validity  of  a  pardon  plead- 
ed in  bar  of  a  criminal  prosecution, 
even  if  involving  a  denial  of  a  right  se- 
cured to  the  accused  by  the  federal 
Constitution  or  laws,  does  not  make  a 
case  for  a  removal.  Commonwealth  of 
Kentucky  v.  Powers  (1906)  26  Sup. 
Ct.  387,  201  U.  S.  1,  50  L.  Ed.  633,  re- 
versing order  (C.  C.  1906)  139  Fed. 
452. 

A  suit  by  a  state  in  one  of  its  own 
courts  against  a  citizen  of  another  state 
is  not  a  denial  of  the  equal  protection  of 
the  laws,  within  the  meaning  of  the 
fourteenth  amendment  of  the  constitu- 
tion of  the  United  States,  such  as  to 
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be  removable  on  that  ground.  Alabama 
V.  Wolffe  (C.  C.  1883)  18  Fed.  836. 

A  removal  of  an  indictment  to  a  fed- 
eral court  on  the  ground  that  under 
the  law  of  the  state  the  petitioner  has 
no  right  to  challenge  a  grand  juror  after 
he  has  been  sworn  is  unauthorized,  as 
petitioner  has  an  adequate  remedy  for 
any  alleged  grievance  in  the  state 
courts,  and,  failing  therein,  can  obtain 
relief  by  a  writ  of  error  to  the  United 
States  Supreme  Court.  State  of  New 
Jersey  v.  Corrigan  (C.  C.  1905)  139 
Fed.  758. 

Where  petitioner's  failure  to  obtain 
a  trial  of  an  action  in  a  state  court  re- 
sulted from  her  inability  to  secure  an 
attorney  for  that  purpose,  or  because 
the  plaintiff  had  been  able  to  secure 
postponements  of  the  trial  against  de- 
fendant's protest,  and  not  because  of 
any  command  or  authority  of  the  state, 
or  any  provision  of  the  laws  of  the 
state,  defendant  was  not  entitled  to  re- 
move the  cause.  Scott  v.  II.  D.  Kin- 
ney &  Co.  (C.  C.  1905)  137  Fed.  1009. 

A  petition  alleging  that  defendant's 
attorney  is  a  witness  in  the  cause  and 
is  willfully  prevented  from  attending 
court  to  testify  and  try  the  cause  by 
threatened  service  of  process  in  other 
proceedings,  presents  no  cause  for  re- 
moval. Chappell  V.  Real  Estate  Pool- 
ing Co.  of  Baltimore  City  (1899)  42  A, 
936,  89  Md.  258. 

— —  Race  prejudicew— The  existence 
of  prejudice  against  a  colored  person 
on  account  of  his  race  in  the  county 
where  he  was  indicted  is  no  ground  for 
removal.  Texas  v.  Gaines  (C.  C.  1874) 
Fed.  Cas.  No.  13,847  (affirming  Gaines 
v.  State  [18733  39  Tex.  606,  2  Woods, 
842);  Thomas  v.  State  (1877)  58  Ala. 
865;  Ex  parte  State  (1882)  71  Ala. 
363;  State  v.  Smalls  (1879)  11  S.  C. 
262. 

A  prosecution  against  a  Chinaman 
for  having  in  his  possession  a  lottery 
ticket,  under  a  law  applying  to  "any 
person,"  cannot  be  removed  on  the 
ground  of  local  prejudice  or  maladmin- 
istration of  the  law.  California  v. 
Chue  Fan  (C.  C.  1890)  42  Fed.  865. 

— —  Disorimiinating  constitutional 
provisions  or  statttte8.^-^he  provision 
of  Mississippi  constitution  prescribing 
the  qualification  of  voters  of  the  grand 
and  petit  jurors  cannot  be  held  to  war- 
rant removal  of  actions  to  the  federal 
courts  on  the  ground  of  denying  any 
one  their  civil  rights,  even  though  they 
may  operate  as  a  discrimination 
against  the  colored  race.  Williams  v. 
Mississippi  (1898)  18  Sup.  Ct.  583, 
685,  170  U.  S.  213,  42  L.  Ed.  1012. 

A  negro  proceeded  against  in  a  state 
court  may  have  his  cause  removed  to 
a  federal  court  only  if  by  the  constitu- 
tion or  laws  of  the  state  negroes  are 
discriminated  against,  so  that  a  fair 
and  impartial  trial  cannot  be  had.  Dix- 
on V.  State  (1896)  20  South.  839,  74 
Miss.  271. 

Where  the  highest  state  court,  by  its 


decision,  had  recognized  the  change  in 
its  fundamental  law  by  the  constitution- 
al amendments  giving  certain  rights  to 
negroes,  the  fact  thai  the  state  laws 
did  not  authorize  their  service  on 
juries  will  not  authorize  a  removal  of 
a  cause  against  a  negro  to  the  federal 
courts.  Neal  v.  Delaware  (1880)  103 
U.  S.  370,  386,  26  L.  Ed.  507. 

Where  a  state  court  of  final  resort 
had  held  that  state  laws  excluding  from 
grand  and  petit  juries  citizens  of  Afri- 
can descent  were  unconstitutional  and 
void,  it  could  not  be  presumed  in  ad- 
vance of  a  trial  that  the  officers  sum- 
moning the  juries  would  disregard  the 
law  so  dedared,  and  the  case  was  not 
removable,  on  the  ground  that  defend- 
ant was  denied  the  equal  protection  of 
the  laws  guarantied  him  by  the  four- 
teenth amendment,  because  such  stat- 
utes had  not  been  formally  repealed. 
Bush  V.  Kentucky  (1882)  107  U.  S.  110, 
1  Sup.  Ct.  625,  27  L.  Ed.  354. 

Whether  a  particular  state  statute, 
which  does  not  discriminate  against  any 
class  of  citizens  in  respect  to  their  civil 
rights,  is  applicable  to  the  prosecution 
of  a  crime  committed  before  its  passage, 
is  a  question,  in  the  first  instance,  for 
the  determination  of  the  state  court; 
and  its  right  and  duty  to  determine  the 
same  cannot  be  interfered  with  by  re- 
moving the  prosecution  to  a  federal 
court,  except  in  those  cases  which  have 
been  made  removable  by  express  en- 
actment of  congress.  Gibson  v.  Missis- 
sippi (1896)  162  U.  S.  565,  16  Sup.  Ct. 
904,  40  L.  Ed.  1075. 

A  proceeding  under  Iowa  statute  de- 
claring that  the  building  in  which  in- 
toxicating liquors  is  sold  may  be  declar- 
ed a  nuisance  is  not  removable,  because 
the  defendant  claimed  that  he  had  at 
great  expense  established  the  building 
for  a  saloon,  and  that  it  was  fit  for  no 
other  purpose.  Schmidt  v.  Cobb  (1887) 
7  Sup.  Ct.  1373,  1377,  119  U.  S.  286, 
30  U  Ed.  321.  Nor  because  citizens  of 
other  states  have  the  right  to  sell  such 
liquors  in  the  state  in  the  original 
packages.  Stommel  v.  Timbrel  (1892) 
84  Iowa,  336,  51  N.  W.  159. 

Neither  a  prosecution  under  Pen.  • 
Code  N.  Y.  §  351,  which  provides  for 
the  punishment  of  persons  who  keep 
or  occupy  rooms  for  recording  or  reg- 
istering wagers  or  selling  pools,  or  who 
receive,  record,  or  register  the  money 
of  others  bet  or  wagered,  etc.,  nor  one 
under  Laws  N.  Y.  1895,  c.  570,  provid- 
ing that  any  one  who  records  a  wager 
by  some  memorandum  in  his  own  pos- 
session, and  does  not  transfer  any  mem- 
orandum thereof,  shall  not  be  punish- 
able criminally,  if  he  makes  that  record 
on  certain  race  courses  authorized  by 
the  act,  but  shall  be  punished  criminally 
if  he  makes  it  elsewhere,  is  removable 
into  the  federal  court.  People  of  State 
of  New  York  v.  Bennett  (C.  C.  1902) 
113  Fed.  515. 

2  Gen.  St.  N.  J.  p.  1853,  §  47,  relative 
to   the   qualifications   of  grand   jurors, 
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and  providing  that  persons  to  be  com- 
petent must  be  above  the  age  of  21  and 
under  the  age  of  65  years,  and  that  no 
exception  to  any  such  juror  on  account 
of  his  age  shall  be  allowed  after  he  has 
been  sworn,  does  not  deny  or  prevent 
the  enforcement  of  any  rights  secured 
to  a  person  indicted  by  the  grand  jury 
under  any  law  providing  for  equal  civU 
rights  of  citizens  of  the  United  States, 
within  the  meaning  of  this  section. 
State  of  New  Jersey  v.  Corrigan  (C.  C. 
1905)  139  Fed.  758. 

Discrimination    in    selection    of 

Jurors.— The  fact  that,  in  a  counter 
where  there  were  7,000  colored  citizens 
qualified  to  serve  as  jurors,  and  but 
1,500  whites  similarly  qualified,  there 
had  not  been,  for  a  number  of  years, 
any  colored  man  summoned  on  the 
grand  jury,  and  that  colored  citizens 
were  purposely,  on  account  of  their  col- 
or, excluded  from  jury  service  by  the 
officers  charged  with  the  selection  of 
jurors,  constitutes  no  ground  for  the 
removal,  by  a  colored  man,  of  a  crim- 
inal prosecution  against  him,  when  the 
state  laws  do  not  provide  for  any  such 
discrimination.  Smith  v.  Mississippi 
(1896)  162  U.  S.  592,  16  Sup.  Ct.  900, 
40  L.  Ed.  1082;  Gibson  v.  Same  (1896) 
162  U.  S.  565,  16  Sup.  Ct.  9(M.  40  L. 
Ed.  1075,  affirming  (Miss.  1895)  17 
South.  892.  But  see  Ex  parte  Reynolds 
(C.  C.  1878)  Fed.  Cas.  No.  11,720, 
holding  that  the  writ  will  issue  where 
colored  prisoners  have  been  tried  cap- 
itally before  a  state  court  by  a  jury  ex- 
clusively white. 

The  denial  in  summoning  or  Impanel- 
ing jurors,  of  any  equal  civil  rights  se- 
cured to  an  accused  by  the  federal  Con- 
stitution or  laws,  does  not,  unless  au- 
thorized by  the  state  Constitution  or 
laws,  as  interpreted  by  its  highest  court, 
give  the  right  to  remove  a  criminal 
prosecution.  Commonwealth  of  Ken- 
tucky V.  Powers  (1906)  26  Sup.  Ct. 
387,  201  U.  S.  1,  50  L.  Ed.  633,  revers- 
ing order  (C.  C.  1905)  139  Fed.  452. 

A  case  where  two  colored  men  were 
jointly  indicted  for  murder,  and  moved 
.  that  the  venire  be  modified  so  as  to  al- 
low one- third  of  the  jury  to  be  com- 
posed of  colored  men,  which  motion 
was  overruled  on  the  ground  that  the 
court  had  no  authority  to  change  the 
venire,  it  appearing  that  it  had  been 
regularly  drawn,  is  not  removable.  Vir- 
ginia V.  Rives  (1879)  100  U.  S.  313,  25 
L.  Ed.  667. 

It  is  not  ground  for  removal  to  the 
federal  court  of  a  prosecution  against 
a  negro  that  the  indictment  was  found 
by  a  grand  jury  from  which  negroes 
were  excluded  because  of  their  race. 
Tillman  v.  State  (Ark.  1915)  181  S.  W. 
890. 

Where  the  grand  jury  which  returned 
the  indictment  against  defendant,  who 
was  a  negro,  and  the  trial  jury  which 
returned  the  verdict  against  him,  were 
composed  exclusively  of  white  persons, 
he  was  not  deprived  of  his  equal  rights, 
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so  as  to  make  the  cause  removable  to 
the  United  States  court  Bush  v.  Com- 
monwealth (1882)  80  Ey.  244,  3  Kj. 
Law  Rep.  740. 

Ky.  St.  {  2253  (RusseU's  St  §  3076), 
provides  that  no  person  shall  be  a 
competent  juror  for  the  trial  of  a 
criminal  case,  unless  he  be  a  citLsen  at 
least  21  years  of  age,  a  housekeeper, 
sober,  temperate,  discreet,  and  of  good 
demeanor.  Section  2254  (section  3077) 
provides  that  juries  de  medletate  lin- 
guie  may  be  directed  by  the  court. 
Held,  that  it  did  not  appear  as  a  mat- 
ter of  law  that,  because  section  2253 
required  jurymen  In  criminal  cases  to 
be  citizens,  the  court  had  no  power  to 
grant  an  alien  charged  with  a  criminal 
offense  a  jury  consisting  of  six  dti- 
zens  and  six  aliens  of  his  own  national- 
ity, or  that  the  state  courts  would  so 
construe  such  sections  as  to  deny  an 
alien  such  right;  and  hence  an  alien 
charged  with  a  crime  committed  in  Ken- 
tucky was  not  entitled  to  have  the  - 
prosecution  removed  to  the  federal 
courts  because  he  could  not  secure  a 
jury  de  medletate  linguip  in  the  state 
courts.  Commonwealth  of  Kentucky  v. 
Wendling  (C.  C.  1910)  182  Fed.  140. 

Petition.^A  petition  for  removal 
which  alleges  that  a  state  law  for  the 
selection  of  jurors  which  is  fair  and 
constitutional  upon  its  face  will  be  so 
administered  as  to  secure  a  jury  inimi- 
cal to  the  petitioner,  and  that  there  is 
a  general  prejudice  against  him  in  the 
mindd  of  the  court,  jurors,  officers  and 
people,  is  not  sufficient  Ex  parte  Wells 
(C.  C.  1878)  Fed.  Cas.  No.  17,386. 

A  petition  for  removal  which  shows 
only  that  a  prosecution  is  pending 
against  a  citizen  of  the  state  for  selling 
within  the  state  intoxicating  liquors, 
manufactured  in  and  shipped  from  oth- 
er states,  and  sold  bj  drawing  them 
from  the  original  packages,  although 
citizens  of  other  states  have  the  right 
to  sell  such  liquors  within  the  state  in 
the  original  packages,  does  not  on  its 
face  show  a  denial  of  or  inability  to 
enforce  any  right  mentioned  in  the  stat< 
ate,  and  the  filing  of  such  petition  does 
not  deprive  the  state  court  of  juris- 
diction; such  cases  are  not  removable 
in  anticipation  that  the  state  court  may 
deny  the  rights  mentioned.  Stommel 
V.  Timbrel  (1892)  84  Iowa,  336,  51  N. 
W.  150. 

A  defendant  under  prosecution  in  a 
state  court  is  not  entitled  to  have  the 
cause  removed  on  a  petition  alleging 
the  existence  of  a  prejudice  against 
him  on  account  of  his  race  and  color 
and  other  causes,  and  alleging,  further, 
that  he  is  denied  and  cannot  enforce 
in  the  judicial  tribunals  of  the  state 
where  he  is  being  tried  the  rights  se- 
cured to  him  by  the  laws  of  the  United 
States.  State  v.  Smalls  (1879)  11  & 
C.  262. 

Effect  of  renioval.^-^he  removal  of  a 
criminal  prosecution  on  the  ground  that 
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the  defendant  is  denied  the  equal  civil  fied  of  the  action  of  the  circuit  court 

rights  of  citizens  secured  to  him  by  the  of  the  United  States.     State  v.  Dunlap 

constitution    and    laws   of    the    United  (1871)  65  N.  C.  491,  6  Am.  Rep.  746. 

States  does  not  operate  to  absolutely  Q|ted    without    definite    application, 

devest  the  state  court  of  all  jurisdic-  NashvUle    v.    Cooper    (1867)    6   WalL 

tion  of  the  offense,  and  after  that  in-  247,  251,  254,  18  L.  Ed.  851;    Beard 

dictment    is    quashed    by    the    federal  y,  Burts  (1877)  95  U.  S.  434,  437,  24 

court  it  remains  for  the  state  court  to  l.  Ed.  485;   Parks  v.  Booth  (1880)  102 

determine  whether  the  accused  shall  be  XJ.  S.  96,  26  L.  Ed.  54;    Tennessee  v. 

again  indicted  or  the  prosecution  aban-  Union    &    Planters'    Bank    (1894)    14 

doned.    Bush  v.  Commonwealth  (1882)  Sup.  Ct  654,  657,  152  U.  S.  454,  38  L. 

107  U.  S.  110,  1  Sup.  Ct  625,  27  L.  Ed.  511;  Hunt  v.  U.  S.  (1897)  17  Sup. 

Ed.  354.  Ct.  609,  610,  166  U.  S.  424,  41  L.  Ed. 

Where  it  appears  from  the  afSdavlt  1063;     Capital    Traction    Co.    v.    Hof 

of  a  colored  person  charged  with  a  cap-  (1899)  19  Sup.  Ot.  580,  584,  174  U.  S. 

ital  offense   that  he   cannot  have   the  1,  43  L.  Ed.  873;   Barney  v.  New  Tork 

full  benefit  of  the  laws  to  the  extent  (1904)  24  Sup.  Ct  502,  103  U.  S.  430, 

enjoyed  by  white  citizens,  and  that  his  48  L.  Ed.  737;   Goddard  v.  MaUler  (C. 

rights  cannot  be  enforced  in  the  state  C    1897)    80    Fed.    422,    423;     In    re 

courts,   a   state   court  can  proceed  no  BarnesvUle  &  M.  Ry.  Co.  (D.  C.  1880) 

further  in  the  prosecution  until  certi-  4  Fed.  10,  12. 

§  1014-  (Jud.  Code,  §  32.)  When  petitioner  is  in  actual  custody  of 
State  court. 
When  all  the  acts  necessary  for  the  removal  of  any  suit  or  pros- 
ecution, as  provided  in  the  preceding  section,  have  been  performed, 
and  the  defendant  petitioning  for  such-  removal  is  in  actual  cus- 
tody on  process  issued  by  said  State  court,  it  shall  be  the  duty  of 
the  clerk  of  said  district  court  to  issue  a  writ  of  habeas  corpus  cum 
causa,  and  of  the  marshal,  by  virtue  of  said  writ,  to  take  the  body  of 
the  defendant  into  his  custody,  to  be  dealt  with  in  said  district  court 
according  to  law  and  the  orders  of  said  court,  or,  in  vacation,  of  any 
judge  thereof ;  and  the  marshal  shall  file  with  or  deliver  to  the  clerk 
of  said  State  court  a  duplicate  copy  of  said  writ. 

R.  S.  (  642.    Act  March  8,  1911,  c.  231,  |  32,  36  Stat  1097. 

Notes  of  Deoisions 

Offloe  of  writ.— The  writ  of  habeas  Booth  (1880)  102  U.  S.  96,  26  L.  Ed. 

corpus  is  not  required  to  effect  the  re-  64;    Tennessee   y.   Union   &   Planters' 

moval;  it  is  issued  to  bring  the  defend-  Bank  (1894)  14  Sup.  Ct  654,  657,  162 

ant  before  the  federal  court  and  to  no-  U.    S.   454,    38   L.    Ed.    511;     Capital 

tify   the   state   court   that   no   further  Traction  Co.  v.  Hof  (1899)  19  Sup.  Ct 

proceedings     may     be     had     therein.  580,  584,  174  U.  S.  1,  43  L.  Ed.  873; 

Abranches  v.  Schell  (C.  C.  1859)  Fed,  Kentucky  v.   Powers    (1906)    26   Sup. 

Cas  No.  21.  Ct  387.  393,  201  U.  S.  1.  50  L.  Ed. 

633,  5  Ann.  Cas.  692;  Goddard  v.  Mail- 
Cited    withoot    definite     appiication,  ler    (C.   C.   1897)    80   Fed.   422.   428; 
Nashville   v.    Cooper    (1867)    6   WalL  Kentucky  v.  Powers  (C.  C.  1905)  139 
247,  251,  254,  18  L.  Ed.  851;   Parks  ^  Fed.  452. 

§  1015.  (Jud.  Code,  §  33,  as  amended,  Act  Aug.  23,  1916,  c.  399.) 
Suits  and  prosecutions  against  revenue  officers,  etc. 
When  any  civil  suit  or  criminal  prosecution  is  commenced  in  any 
court  of  a  State  against  any  officer  appointed  under  or  acting  by  au- 
thority of  any  revenue  law  of  the  United  States  now  or  hereafter 
enacted,  or  against  any  person  acting  under  or  by  authority  of  any 
such  officer,  on  account  of  any  act  done  under  color  of  his  office  or 
of  any  such  law,  or  on  account  of  any  right,  title,  or  authority  claimed 
by  such  officer  or  other  person  under  any  such  law,  or  is  commenced 
against  any  person  holding  property  or  estate  by  title  derived  from 
any  such  officer  and  affects  the  validity  of  any  such  revenue  law,  or 
against  any  officer  of  the  courts  of  the  United  States  for  or  on  account 
of  any  act  done  under  color  of  his  office  or  in  the  performance  of  his 
duties  as  such  officer,  or  when  any  civil  suit  or  criminal  prosecution  is 
commenced  against  any  person  for  or  on  account  of  anything  done 
by  him  while  an  officer  of  either  House  of  Congress  in  the  discharge 
of  his  official  duty  in  executing  any  order  of  such  House,  the  said  suit 
or  prosecution  may  at  any  time  before  the  trial  or  final  hearing  there- 
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of  be  removed  for  trial  into  the  district  court  next  to  be  holden  in 
the  district  where  the  same  is  pending  upon  the  petition  of  such  de- 
fendant to  said  district  court  and  in  the  following  manner :    Said  peti- 
tion shall  set  forth  the  nature  of  the  suit  or  prosecution  and  be  verified 
by  affidavit  and,  together  with  a  certificate  signed  by  an  attorney  or 
counselor  at  law  of  some  court  of  record  of  the  State  where  such  suit 
or  prosecution  is  commenced  or  of  the  United  States  stating  that,  as 
counsel  for  the  petitioner,  he  has  examined  the  proceedings  against 
him  and  carefully  inquired  into  all  the  matters  set  forth  in  the  petition, 
and  that  he  believes  them  to  be  true,  shall  be  presented  to  the  said 
district  court,  if  in  session,  or  if  it  be  not,  to  the  clerk  thereof  at  his 
office,  and  shall  be  filed  in  said  office.     The  cause  shall  thereupon 
be  entered  on  the  docket  of  the  district  court  and  shall  proceed  as 
a  cause  originally  commenced  in  that  court;    but  all  bail  and  other 
security  given  upon  such  suit  or  prosecution  shall  continue  in  like  force 
and  effect  as  if  the  same  had  proceeded  to  final  judgment  and  execu- 
tion in  the  State  court.    When  the  suit  is  commenced  in  the  State  court 
by  summons,  subpoena,  petition,  or  any  other  process  except  capias,  the 
clerk  of  the  district  court  shall  issue  a  writ  of  certiorari  to  the  State 
court  requiring  it  to  send  to  the  district  court  the  record  and  the  pro- 
ceedings in  the  cause.     When  it  is  commenced  by  capias  or  by  any 
other  similar  form  of  proceeding  by  which  a  personal  arrest  is  ordered, 
he  shall  issue  a  writ  of  habeas  corpus  cum  causa,  a  duplicate  of  which 
shall  be  delivered  to  the  clerk  of  the  State  court  or  left  at  his  office 
by  the  marshal  of  the  district  or  his  deputy  or*  by  some  other  person 
duly  authorized  thereto;    and  thereupon  it  shall  be  the  duty  of  the 
State  court  to  stay  all  further  proceedings  in  the  cause,  and  the  suit 
or  prosecution,  upon  delivery  of  such  process,  or  leaving  the  same  as 
aforesaid,  shall  be  held  to  be  removed  to  the  district  court,  and  any 
further  proceedings,  trial,  or  judgment  therein  in  the  State  court  shall 
be  void.    If  the  defendant  in  the  suit  or  prosecution  be  in  actual  cus- 
tody on  mesne  process  therein,  it  shall  be  the  duty  of  the  marshal,  by 
virtue  of  the  writ  of  habeas  corpus  cum  causa,  to  take  the  body  of 
the  defendant  into  his  custody,  to  be  dealt  with  in  the  cause  according 
to  law  and  the  order  of  the  district  court,  or,  in  vacation,  of  any  judge 
thereof;   and  if,  upon  the  removal  of  such  suit  or  prosecution,  it  is 
made  to  appear  to  the  district  court  that  no  copy  of  the  record  and 
proceedings  therein  in  the  State  court  can  be  obtained,  the  district  court 
may  allow  and  require  the  plaintiff  to  proceed  de  novo  and  to  file  a 
declaration  of  his  cause  of  action,  and  the  parties  may  thereupon  pro- 
ceed as  in  actions  originally  brought  in  said  district  court    On  failure 
of  the  plaintiff  so  to  proceed,  judgment  of  non  prosequitur  may  be 
rendered  against  him,  with  costs  for  the  defendant. 

R.  S.  §  643.  Act  March  3,  1875,  c  130,  §  8,  18  Stat  401.  Act  Feb.  8, 
1894,  c.  25.  §  1,  28  Stat.  36.  Act  March  3,  1911,  c  231,  §  33,  36  Stat  1097. 
Act  Aug.  23,  1916,  c.  399,  39  Stat 

This  section,  as  enacted  in  the  Judicial  Code,  was  amended  by  Act  Aug.  23, 
1916,  c.  399,  dted  above,  to  read  as  set  forth  aboye.  Said  amendment  con- 
sisted in  substituting  for  the  phrase  "or  when  any  suit  is  commenced  against 
any  person  for  or  on  account  of  anything  done  by  him  while  an  officer  of 
either  House  of  Congress  in  the  discharge  of  his  official  duty,  in  executing 
any  order  of  such  House,"  the  following:  "or  against  any  officer  of  the 
courts  of  the  United  States  for  or  on  account  of  any  act  done  under  color 
of  his  office  or  in  the  performance  of  his  duties  as  such  officer,  or  when 
any  civil  suit  or  criminal  prosecution  is  commenced  against  any  person  for 
or  on  account  of  anything  done  by  him  while  an  officer  of  either  House  of 
Congress  in  the  discharge  of  his  official  duty  in  executing  any  order  of  such 
House." 

Notes  of  Deoisioiui 

1.    Decislonfl  under  prior  statute  allowing  2.    Decisions  as  to  the  effeet  and  relation 

removal    of    suits    and    prosecutions  of   the  yarioni  acts  for   removal   of 

against  officers  acting  under  the  laws  suits  and  prosecutions  against  officers 

relating  to  the  elective  franchisee  acting  under  the  revenue  laws, 
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8.  Constitutionality. 

4.  Construction  in  general. 

5.  Suits  or  prosecutions  removable. 

6.  Commencement  of  prosecution. 

7.  Officers  entitled  to  remove  suits  or  pros- 

ecutions. 

S.  "Revenue  laws"  construed. 

9.  Acts  under  or  by  authority  of  revenue 

laws. 

10.  Original  jurisdiction  of  federal  court. 

U.  Waiver  of  right  to  remove. 

12.  Amount  in  controversy. 

18.  Time  and  place  for  filing  petition. 

14.  PetiUon. 

16.  Determination  of  right  to  removal. 

16.  Certiorari  and  habeas  corpus  cum  causa. 

17.  Transfer  of  Jurisdiction. 

18.  E>ffect  of  removal. 

19.  Procedure  after  removal. 

1.  Decisions  under  prior  statute  al- 
lowing removal  of  suits  and  prosecu- 
tions against  officers  acting  under  the 
laws  relating  to  the  elective  franchise. 
—Ex  parte  Anderson  (C.  C.  1878)  Fed. 
Gas.  No.  349;  State  of  Illinois  v. 
Fletcher  (C.  C.  1884)  22  Fed.  776. 

2.  Decisions  as  to  the  effect  and  re- 
lation of  the  various  acts  for  removal 
of  suits  and  prosecutions  against  officers 
acting  under  the  revenue  laws.— City  of 
Philadelphia  v.  collector  (1866)  72  U. 
S.  (5  Wall.)  720,  18  L.  Ed.  614;  Ven- 
able  V.  Richards  (1881)  105  U.  S.  636, 
26  L.  Ed.  1196  (affirming  [O.  G.  1876] 
Fed.  Gas.  No.  16,913) ;  Peyton  y.  Bliss 
(G.  G.  1868)  Fed.  Gas.  No.  11,055; 
Salt  Go.  of  Onondaga  y.  Wilkinson  (G. 
G.  1870)  Fed.  Gas.  No.  12,269;  Ex 
parte  Garson  (G.  G.  1873)  Fed.  Gas. 
No.  2,459. 

3.  Constitutionality.— This  section  is 
constitutional.  Tennessee  y.  Davis 
(1879)  100  U.  S.  257.  25  L..Ed.  648; 
Findley  y.  Satterfield  (G.  G.  1877) 
Fed.  Gas.  No.  4,792;  State  y.  Hoskins 
(1877)  77  N.  G.  530. 

4.  Construction  In  general.— This  act 
was  passed  in  consequence  of  an  at- 
tempt by  one  of  the  states  to  make 
penal  the  collection  by  United  States 
officers  within  the  state  of  duties  under 
the  tariff  laws.  Tennessee  y.  Dayis 
(1879)  100  U.  S.  257,  25  L.  Ed.  648; 
People's  United  States  Bank  y.  Good- 
win (G.  G.  1908)  162  Fed.  937. 

Its  purpose  is  to  protect  the  reyenue 
officers  of  the  government  in  the  line 
of  their  official  duties,  and  those  who 
are  employed  to  act  under  them  in  the 
performance  of  such  duties;  but,  fur- 
ther than  providing  this  necessary  pro- 
tection to  the  administration  of  its  rey- 
enues,  the  federal  goyernment  has  no 
interest  in  the  business  affairs  of  the 
people  incidentally  brought  within 
range  of  its  tariff  system.  The  statute 
must  be  interpreted  with  reference  to 
its  manifest  spirit  and  general  purpose, 
and  a  word  or  phrase  should  not  be  ex- 
tended beyond  its  proper  relation  to 
giye  jurisdiction  where  the  jurisdiction 
does  not  appear  to  haye  been  intended. 
Johnson  y.  Wells.  Fargo  &  Go.  (G.  G. 
1899)    98  Fed.  3,  8;    Virginia  y.  Do 


Hart  (G.  G.  1902)  1X9  Fed.  626,  629. 
Jurisdiction  of  an  action  to  recover 
back  duties  exacted  under  the  Foraker 
Act  of  April  12,  1900,  and  paid  under 
protest,  upon  goods  brought  from  Por- 
to Rico,  is  given  to  a  federal  court  of 
the  United  States  by  H.  S.  §  629,  subd. 

4,  ante,  §  991  (5),  vesting  it  with  ju- 
risdiction "of  all  suits  at  law  or  equity 
arising  under  any  act  providing  for  a 
revenue  from  imports  or  tonnage," 
when  construed  with  this  section. 
Downes  y.  Bidwell  (1901)  21  S.  Ct. 
770,  182  U.  S.  244,  45  L.  Ed.  1088. 

Under  Act  March  3,  1887,  ante,  $ 
1010,  forbidding  appeal  or  error  from 
an  order  remanding  a  cause  from  a 
federal  to  a  state  court,  aud  which 
originally  proyided  that  nothing  therein 
contained  should  be  held  to  repeal  or 
affect  any  jurisdiction  or  right  men- 
tioned in  this  section,  the  contention  of 
the  plaintiff  in  a  suit  brought  in  a  state 
court  that  his  right  to  remoyal  was 
founded  on  this  section,  and  therefore 
he  had  a  right  to  bring  error  from  an 
order  of  the  federal  court  remanding 
the  cause,  was  idle,  since  right  to  re- 
moval under  this  section  is  limited  to  a 
defendant.  Gole  v.  Garland  (1901)  107 
Fed.  759,  46  G.  G.  A.  626. 

This  section  seems  to  indicate  the 
classes  of  cases  thought  to  come  within 
the  designation  of  cases  arising  under 
the  reyenue  laws.  Eaton  y.  Galhoun 
(G.  G.  1880)  15  Fed.  155,  157. 

The  section  must  be  liberally  con- 
strued as  part  of  the  revenue  system. 
North  Garolina  y.  SulUyan  (G.  G.  1892) 
50  Fed.  593. 

Section  8  of  Act  March  2,  1833,  fur- 
nished the  original  text  from  which  R. 

5.  {  643,  incorporated  in  this  section, 
was  drawn.  As  to  the  portion  of  said 
original  section  embraced  in  it,  section 
643  became  the  law  in  force,  as  provid- 
ed by  R.  S.  §  5596,  post,  §  10593,  and 
resort  can  be  had  to  the  original  act 
only  to  interpret  anything  left  in  doubt 
by  the  language  of  the  revises.  John- 
son y.  Wells,  Fargo  &  Go.  (G.  G.  1899) 
98  Fed.  3,  7. 

This  section  must  be  read  in  connec- 
tion with  section  1017,  post.  Wheth- 
er congress  intended  that  it  or  section 
1584,  post,  should  govern  the  practice 
in  removals  is  open  to  doubt,  but  the 
issues  should,  it  seems,  be  submitted  to 
the  jury,  subject  to  the  right  of  the 
court  to  direct  a  verdict  when  proper. 
Virginia  y.  Felts  (G.  G.  1904)  133 
Fed.  85. 

This  provision  does  not  extend  to  all 
goyernment  officers,  and  had  its  origin 
in  a  revenue  law  within  the  constitu- 
tional limitation.  Twin  FaUs  Ganal 
Go.  y.  Foots  (G.  G.  1911)  192  Fed. 
583. 

5.  Suits  or  proseoutions  removable.— 

This  section  provides  for  removal  of 
criminal  prosecutions  for  offenses 
against  state  laws  when  a  claim  of  fed- 
eral right  or  authority  arises.  Tennes- 
see y.  Davis  (1879)  100  U.  S.  257,  262, 
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25  L.  Ed.  648.  It  applies  to  every  case 
of  a  federal  revenue  officer  indicted  in 
a  state  court  for  an  act  done  under 
color  of  the  United  States  revenue 
laws,  but  charged  to  be  in  violation  of 
the  criminal  law  of  the  state,  and  are 
not  restricted  to  cases  where  an  at- 
tempt is  made  by  a  state  legislature  to 
nullify  a  law  of  the  United  States. 
Findley  v.  Satterfield  (C.  C.  1877) 
Fed.  Cas.  No.  4,792. 

Where  an  informer  sues  the  collector 
of  a  port  in  a  state  court,  for  a  part 
of  the  proceeds  of  goods  condemned  as 
forfeited  for  a  breach  of  the  revenue 
laws,  the  collector  may  remove  the 
case.  Van  Zandt  v.  Maxwell  (O.  C. 
1852)  Fed.  Cas.  No.  16,884. 

Th«  collector  may,  if  served  with  a 
foreign  attachment,  remove  the  suit. 
Fischer  v.  Daudistal  (0.  C.  1881)  9 
Fed.  145. 

A  rule  upon  a  federal  internal  reve- 
nue collector,  granted  by  a  state  court 
to  show  causer  why  an  attachment 
should  not  issue  against  him  for  con- 
tempt of  the  process  of  such  court  is 
a  "civil  suit"  removable  into  the  Unit- 
ed States  court  under  this  section. 
McCullough  V.  Large  (C.  C.  1884)  20 
Fed.  309,  310. 

This  section  aoes  not  apply  to  suits 
brought  agninst  such  officers  in  the  ter- 
ritories.    (1871)  13  Op.  Atty.  Gen.  584. 

6.  Commencement  of  prosecution.— A 

prosecution  is  not  "commenced,"  so  as 
to  be  removable,  when  the  officer  is 
merely  held  under  a  warrant  of  arrest 
for  preliminary  examination  before  a 
magistrate.  Virginia  v.  Paul  (1893) 
148  U.  S.  107.  13  Sup.  Ct  536,  37  L. 
Ed.  386,  overruling  Georgia  v.  Port  (0. 
C.  1880)  3  Fed.  117,  4  Woods,  513; 
Same  v.  Boltoq  (C.  C.  1882)  11  Fed. 
217;  North  Carolina  v.  Kirkpatrick  (0. 
C.  1890)  42  Fed.  689. 

But  the  rule  that  a  prosecution  has 
not  been  commenced  in  a  state  court 
until  accused  has  been  indicted  does 
not  apply  where  the  offense  can  be 
tried  without  an  indictment.  Common- 
wealth of  Virginia  v.  Bingham  (C.  C. 
1898)  88  Fed.  561;  Virginia  v.  Felts 
(C.  C.  1904)  133  Fed.  85. 

7.  Officers  entitled  to  remove  suits 
or  prosecutions.-— Although  a  marshal 
or  deputy  marshal  is  not  an  officer  ap- 
pointed under  a  revenue  law,  when  en- 
gaged officially  in  lawful  attempts  to 
enforce  a  revenue  law,  he  is  an  officer 
acting  under  that  law.  Davis  v.  South 
Carolina  (1882)  2  Sup.  Ct.  636,  107  U. 
S.  597,  27  L.  Ed.  574. 

This  section  does  not  apply  to  com- 
missioners appointed  by  the  federal  cir- 
cuit court  and  acting  as  examining  and 
committing  magistrates  for  offenses 
againsrt  the  laws  of  the  United  States. 
Benchley  v.  Gilbert  (O.  C.  1871)  Fed. 
Oas.  No.  1,291. 

8.  "Revenue  laws"  construed^— Any 
law  providing  for  the  assessment  and 
collection  of  a  tax  to  defray  the  ex- 
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penses  of  the  government  is  a  revenue 
law.  Legislation  designed  to  effect  this 
end  is  commonly  referred  to  under  the 
general  term  "revenue  measures."  Any 
definition  of  a  government  revenue 
must  include  all  the  money  raised  by 
any  form  of  taxation.  Peyton  v.  Bliss 
(C.  O.  1868)  Fed.  Cas.  No.  11,055. 

Post  office  laws  are  "revenue  laws.** 
Warner  v.  Fowler  (C.  C.  1859)  Fed. 
Cas.  No.  17,182.  So  are  acts  imposing 
direct  taxes  on  the  states.  Peyton  t. 
Bliss  (C.  C.  1868)  Fed.  Cas,  No.  11,- 
055.  But  the  reclamation  act  is  not 
Twin  Falls  Canal  Co.  v.  Foote  (C.  C. 
1911)  192  Fed.  583;  City  of  Stanfield 
V.  Umatilla  River  Water  Users'  Ass'n 
(C.  C.  1911)   192  Fed.  596. 

9.  Acts  under  or  by  auttiority  of 
revenue  laws.— The  language  of  the 
statute  does  not  authorize  a  removal  of 
every  prosecution  against  a  revenue  of- 
ficer; but  the  words  "under  color  of* 
and  "right  of  authority  claimed"  show 
clearly  that  the  act  for  which  the 
prosecution  is  commenced  need  not  be 
one  done  strictly  in  pursuance  of  a  fed- 
eral revenue  statute  in  order  to  justify 
removal.  Virginia  v.  De  Hart  (D.  C. 
1902)  119  Fed.  626,  629. 

Suits  against  revenue  officers  of  the 
United  States  to  recover  sums  which  it 
is  alleged  they  illegally  collected  may 
be  removed.  Venable  v.  Richards  (O. 
C.  1876)  Fed.  Casr.  No.  16,913,  affirmed 
(1881)  105  U.  S.  636,  26  L.  Ed.  1196. 
So  is  an  indictment  for  murder  com- 
mitted by  a  noncommissioned  officer  in 
the  United  States  army  while  detail- 
ed as  a  guard  in  aid  of  the  marshal, 
and  acting  as  one  of  his  posse  comi- 
tatus,  in  arresting  an  illicit  distiller, 
and  the  forfeiture  of  his  recognizance 
by  the  state  court  after  removal  is  void 
and  of  no  effect  Davis  v.  State  (1882) 
107  U.  S.  597,  2  Sup.  Ct.  636,  27  li. 
Ed.  674. 

Although  Act  June  10, 1880,  §  10,  post, 
§  5667,  requiring  a  collector  of  customs, 
when  notified  of  a  carrier*s  lien,,  to 
give  the  carrier  reasonable  notice  of 
delivery  to  the  consignee,  does  not  au- 
thorize the  collector  to  receive  payment 
of  the  carrier's  lien  for  freight,  yet,  in 
a  suit  by  a  carrier  against  a  collector 
to  recover  the  amount  so  paid,  the  act 
of  receiving  payment  is  one  done  "un- 
der color  of  office,"  and,  as  such,  re- 
movable. Cleveland,  C,  O.  &  I.  R.  Co. 
V.  McClung  (1886)  119  U.  S.  454,  7 
Sup.  Ct  262,  30  L.  Ed.  405,  affirming 
judgment  (C.  C.  1883)   15  Fed.  905. 

A  corporation,  in  the  performance  of 
a  contract  made  with  the  secretary  of 
the  treasury  for  the  building  of  an  ad- 
dition to  a  post  office  authorized  by  an 
act  of  congress,  is  a  person  acting  by 
authority  of  a  revenue  officer  of  the 
United  States,  given  under  color  of  his 
office;  and  a  suit  in  a  state  court 
against  the  corporation  to  enjoin  the 
building  of  such  addition  is  removable. 
Ward  V.  Congress  Const  Co.  (1900)  99 
Fed.  598,  39  C.  C.  A.  669. 
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A  suit  against  a  United  States  officer 
to  recover  the  yalne  of  bonds  issued  to 
a  state  by  the  United  States,  and 
which,  having  been  allowed  .by  the 
plaintiff  to  go  into  defendant's  hands, 
were  retained  by  him  on  the  ground 
that  they  were  unlawfully  put  into  cir- 
culation as  againert  the  state,  cannot  be 
removed.  Victor  v.  Cisco  (C.  C.  1862) 
Fed.  Cas.  No.  16,034.  But  an  action 
on  the  case,  begun  in  a  state  court,  to 
recover  damages  for  alleged  slanderous 
words  spoken  by  a  United  States  col- 
lector of  customs  while  in  the  discharge 
of  his  official  duty,  and  explanatory  of 
it,  can.  Buttner  v.  MiUer  (C.  C.  1871) 
Fed.  Cas.  No.  2,254. 

A  erummary  proceeding  by  a  landlord 
to  recover  premises  used  as  a  bonded 
warehouse,  to  which  the  collector  of  in- 
ternal revenue  and  a  United  States 
storekeeper  are  made  parties,  and  de- 
scribed as  undertenants  holding  over, 
is  removable.  Galatin  v.  Sherman  (C. 
O.  1896)  77  Fed.  337. 

A  cause  involving  the  question  wheth- 
er an  express  company  or  its  customer 
must  furnish  the  stamp  required  by  the 
war  revenue  act  of.  1898  to  be  affixed 
to  a  receipt  given  by  the  company  is 
one  arising  under  a  law  providing  in- 
ternal revenue,  within  R.  S.  §  629,  and 
is  removable.  Crawford  v.  Hubbell  (O. 
O.  1898)  89  Fed.  1.  CONTRA,  John- 
son V.  WeUs,  Fargo  &  Co.  (C.  C.  1899) 
98  Fed.  3. 

A  United  States  marshal,  sued  for 
trover  in  a  state  court  by  a  citizen  of 
the  same  state  for  the  seizure  of  prop- 
erty under  process  issued  by  a  federal 
dlstrii^t  court  in  a  private  cause,  cannot 
have  such  action  removed  into  the  fed- 
eral court  under  this  section,  but  it 
can  only  be  removed  on  petition  filed 
in  the  state  court,  and  upon  some 
ground  provided  for  by  the  general  re- 
moval act.  Mayo  v.  Dockery  (C.  O. 
1901)  108  Fed.  897. 

A  criminal  prosecution  for  an  assault 
committed  by  defendant,  in  repelling  an 
attack  made  upon  him  while  acting  aer 
a  ■  posseman  under  appointment  by  a 
deputy  United  States  marshal,  and 
while  assisting  in  an  effort  to  find  and 
arrest  a  person  charged  with  a  viola- 
tion of  the  revenue  laws,  is  removable. 
Commonwealth  of  Virginia  v.  De  Hart 
(C.  C.  1902)  119  Fed.  626. 

To  render  an  action  against  an  of- 
ficer of  the  United  States  removable 
under  this  section,  the  acts  which  con- 
stitute the  cause  of  action  must  have 
some  rational  connection  with  official 
duties  under  a  ''revenue  law,"  and  in 
some  way  affect  the  revenue  of  the 
government,  and  such  fact  must  appear 
on  the  face  of  the  complaint  in  the  ac- 
tion or  the  petition  for  the  writ.  An 
action  for  libel  against  the  Assistant 
Attorney  General  for  the  Post  Office 
Department  and  an  inspector  of  such 
department,  based  on  the  promulgation 
by  them  of  a  fraud  order  against  the 
plaintiff,  does  not  meet  such  require- 


mentfir  and  is  not  removable  under  said 
section.  People's  United  States  Banft 
V.  Goodwin  (C.  C.  1908)  162  Fed.  937. 

A  deputy  United  States  marshal,  hav- 
ing been  informed  that  two  men  were 
selling  whisky  in  the  neighborhood  in 
violation  of  the  revenue  laws,  met  them 
a  few  minutes  later  in  the  highway, 
carrying  a  keg.  He  asked  what  was 
in  the  keg,  and  they  replied,  "A  lit- 
tle whisky."  One  of  them  said,  "Who 
the  hell  are  you?"  and  he  replied,  "A 
deputy  marshal."  The  former  then 
said  that  no  deputy  marshal  should  ar- 
rest him,  and  drew  his  pistol,  where- 
upon the  deputy  shot  and  killed  him. 
Held,  that  the  deputy  was  justified  in 
presuming  that  they  had  the  whisky 
for  the  purpose  of  selling  the  same  in 
violation  of  the  revenue  laws;  and  that 
whether  it  was  his  intention  to  arrest 
them,  or  to  make  further  inquiries  as 
to  whether  they  had  been  engaged  in 
violating  the  revenue  laws,  he  was  act- 
ing within  the  scope  of  his  authority; 
and,  a  prosecution  having  been  com- 
menced against  him  in  the  state  court 
for  murder,  he  was  entitled  to  have 
the  same  removed  to  the  federal  court. 
Carico  V.  WUmore  (D.  C.  1892)  51 
Fed.  196. 

An  indictment  for  being  a  common 
seller  of  intoxicating  liquors,  or  one 
for  keeping  and  maintaining  a  tenement 
used  for  the  illegal  sale  and  keeping  of 
intoxicating  liquors  by  one  holding  a 
license  to  sell  such  liquors  under  the 
internal  revenue  laws  of  the  United 
States,  cannot  be  removed.  State  v. 
Elder  (1866)  54  Me.  381.  Nor  can  an 
indictment  under  Gen.  St.  Mass.  c.  87, 
for  maintaining  a  tenement  used  for 
the  illegal  sale  and  keeping  of  intoxi- 
cating liquors  by  one  holding  a  license 
to  sell  such  liquor&r  under  the  internal 
revenue  laws  of  the  United  States. 
Commonwealth  v.  Casey  (1866)  94 
Mass.  (12  AUen)  214. 

10.  OHglnaJ    JurisiUction    of    federal 

courtw— Though  suits  to  recover  back 
moneys  illegally  exacted  as  internal 
revenue  taxes  cannot,  under  existing 
laws,  be  commenced  in  the  circuit 
courts,  except  where  the  taxpayer  and 
the  assessor  or  collector  sued  are  citi- 
zens of  different  states,  and  such  suits 
under  other  circumstances  must  be 
commenced  in  the  state  courts,  defend- 
ant, if  he  sees  fit,  and  seasonably  takes 
the  proper  ffteps,  may  remove  the  case 
into  the  circuit  court  for  trial.  Col- 
lector V.  Hubbard  (1870)  79  U.  S.  (12 
Wall.)  1,  20  L.  Ed.  272;  Cincinnati 
Brewing  Co.  v.  Bettman  (C.  C.  1900) 
102  Fed.  16.  CONTRA,  State  v.  Davis 
(1879)    12  S.  C.  528. 

IL  Waiver    of    right    to    remove^^ 

Where  a  state  court  proceeds  with  a 
prosecution  against  a  United  States 
marshal  after  he  has  effected  a  remov- 
al to  a  federal  court,  he  does  not  lose 
his  right  of  trial  in  the  latter  court  by 
defending  in  the  former.    North  Caro- 
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Una  V.  Sullivan  (0.  0.  1892)  50  Fed, 
503. 

1 2.  A mou nt  In  eontroversyiP-^rhis  sec- . 
tion  gives  the  right  of  removal  "in  any 
case"  falling  within  the  particular  dans 
of  cases  provided  for,  without  any  re- 
gard to  the  amount  in  controversy  in 
the  suit  Hence  no  question  can  be 
raised  in  the  circuit  court,  based  upon 
the  trifling  value  of  the  property,  for 
the  taking  of  which  the  suit  was  com- 
menced. Wood  V.  Matthews  (C.  C. 
1852)  Fed.  Cas.  No.  17,955.  23  Vt.  735. 

IS.  Time  and  place  for  fliing  petition. 

—In  the  Western  district  of  Virginia, 
where  the  federal  judge  is  judge  both 
of  the  district  and  circuit  court  and 
both  courts  are  held  at  the  same  time 
and  place,  and  have  the  same  clerk,  a 
deputy  United  States  marshal  arrested 
for  murder  on  n  warrant  from  a  justice 
of  the  peace,  before  his  preliminary  ex- 
amination before  such  justice,  filed  in 
the  district  court  a  petition  addressed 
to  the  judge  of  the  circuit  court,  al- 
leging his  arrest,  that  he  was  then  con- 
fined in  jail  "awaiting  trial  before  said 
justice  upon  the  said  charge  of  mur- 
der," and  that  the  killing  was  done  in 
self-defense,  while  acting  under  the 
revenue  laws.  The  petition  prayed  a 
removal  into  the  circuit  court,  and  for 
a  writ  of  habeas  corpus  cum  causa. 
The  federal  judge  thereupon  made  an 
order  entitled  in  the  district  court, 
awarding  a  writ  of  habeas  corpus  in 
common  form.  Pending  an  adjourn- 
ment of  the  hearing  thereon,  the  state 
grand  jury  for  the  proper  county  found 
an  indictment  against  the  petitioner  for 
murder,  which  was  exhibited  to  the 
federal  court  by  an  amendment  to  the 
jailer's  return.  After  the  hearing  an 
order  was  entered  in  the  district  court, 
simply  requiring  the  petitioner  to  be 
recognized  for  his  appearance  before 
the  federal  circuit  court  "to  answer  the 
indictment  found  against  him  by  a 
grand  jury  of  the  county  court  of 
Smyth  county,  Virginia."  Held,  that 
these  proceedings  were  not  in  compli- 
ance with  this  section.  Virginia  v. 
Paul  (1893)  148  U.  S.  107,  13  Sup.  Ct 
536,  37  L.  Ed.  386. 

The  petition  is  not  required  to  be 
filed  at  the  place  where  the  next  ses- 
sion of  the  Circuit  Court  is  to  be  held 
after  indictment,  where  there  are  sev- 
eral places  of  holding  court  in  the  dier- 
trict,  but  it  may  be  filed,  at  any  time 
before  trial,  at  the  place  where  the 
next  term  thereafter  is  to  be  held. 
And  such  requirement  is  directory  only, 
and  the  filing  of  the  petition  in  the 
clerk's  ofl!ce  at  a  different  place  is  not 
ground  for  remanding  the  cause  to  the 
state  court.  State  of  Virginia  ▼.  Felts 
(C.  O.  1904)  133  Fed.  85. 

14.  Petition.— A  petition,  duly  veri- 
fied, alleging  that,  though  the  petitioner 
had  been  indicted  for  murder,  no  mur- 
der had  been  committed;  that  the  kill- 
ing was  done  in  necessary  aelf-defenae; 
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that  the  petitioner  waa  and  still  is  a 
United  States  revenue  officer;  that  the 
act  was  committed  while  engaged  in 
the  discharge  of  his  duties  as  such  of- 
ficer in  attempting  to  seize  an  illicit 
distillery;  and  that,  while  so  doing,  he 
was  assaulted  and  fired  upon,  and  in 
defense  of  his  life  returned  the  fire— 
authorizes  the  removal  of  the  prosecu- 
tion to  the  United  States  court  Ten- 
nessee V.  Davis  (1879)  100  U.  S.  257, 
25  Ia  Ed.  648. 

An  application  must  state  facts  suffi- 
cient to  enable  the  court  to  decide 
whether  the  case  is  one  within  the 
provisions  of  the  act  It  is  not  enough 
that  the  petitioner  allegeer  in  general 
terms  that  he  intends  to  rely  in  his  de- 
fense to  the  suit  upon  the  revenue 
laws  of  the  United  States.  Salem  & 
L.  R.  Co.  V.  Boston  &  L.  R.  Co.  (C. 
C.  1857)  Fed.  Cas.  No.  12,249. 

The  petition  need  not  state  the  cause 
of  action  or  the  kind  of  process,  but  is 
sufficient  where  it  appears  therefrom 
that  the  defendant  was  sued  on  ac- 
count of  acts  done  by  him  under  the 
revenue  laws  of  the  United  States. 
Abranches  v.  ScheU  (O.  C.  1859)  Fed. 
Cas.  No.  21. 

The  petition  for  removal  must  be 
verified  by  affidavit  Sweeney  v.  Coffin 
(C.  C.  1870)  Fed.  Cas.  No.  13,686. 

15.  Determination  of  right  to  remov- 
als—The fact  that  under  the  act  of 
congress  the  certiorari  from  the  United 
States  court  in  a  case  against  a  Unit- 
ed States  revenue  officer  is  issued  on 
an  ex  parte  application,  without  any 
judicial  determination  that  the  cause 
is  one  which  comes  within  the  statute, 
does  not  make  it  the  duty  of  the  state 
court  to  proceed  and  try  the  cause  so 
as  to  determine  that  question.  State  ▼. 
Circuit  Judge  (1873)  33  Wis.  127. 

16.  Certiorari  and  habeas  corpus  cum 

causa.— The  writ  of  certiorari  provided 
for  in  this  section  ia  not  the  common- 
law  writ,  but  a  statutory  writ,  per- 
forming the  office  and  function  of  an 
order  of  removal;  and  the  jurisdiction 
of  the  federal  court  to  issue  the  writ 
and  entertain  the  suit  after  such  re- 
moval is  dependent  entirely  upon  the 
provisions  of  the  statute  as  applied  to 
the  facts  of  the  case.  Johnson  v. 
WeUs  Fargo  &  Co.  (0.  C.  1899)  98 
Fed.  3,  5. 

Where  a  prosecution  against  a  reve- 
nue officer  has  been  commenced  by  ca- 
pias or  other  process  of  arrest,  the 
federal  court,  on  the  filing  of  the  pe- 
tition for  removal,  issues  a  writ  of  ha- 
beas corpus  cum  causa,  which,  in  case 
the  defendant  has  given  bail,  may  be 
addressed  to  the  marshal,  a  duplicate 
to  be  served  upon  the  cleric  of  the  state 
court  It  is  the  duty  of  the  petitioner, 
and  not  of  the  state,  to  procure  the 
indictment  and  proceedings  of  the  state 
court;  and  where  the  derk  has  been 
tendered  his  proper  fees  therefor,  and 
fails  or  refuses  to  furnish  a  certified 
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copy  of  the  record,  a  writ  of  certiorari 
should  issue  from  the  federal  court,  or 
the  record  may  be  supplied  by  affidavit, 
as  provided  in  R.  S.  §  645,  post,  §  1017, 
which  course  may  also  be  taken  when 
the  petitioner  is  unable  to  pay  the 
clerk's  fees.  State  of  Virginia  v.  Felts 
(C,  O.  1904)  133  Fed.  85. 

A  writ  of  certiorari  was  properly  is- 
sued when  the  accused  officer  had  been 
released  on  bail,  and  had  made  no  ap- 
plication for  the  writ  of  habeas  corpus 
cum  causa.  North  Carolina  v.  Sullivan 
(C.  C.  1892)  50  Fed.  593. 

When  a  petition  for  the  removal  of 
a  prosecution  against  a  federal  revenue 
officer  to  a  federal  court  is  filed  during 
vacation  in  the  office  of  the  clerk 
of  the  federal  court,  the  proper  writ, 
such  as  the  issuance  of  a  writ  of  cer- 
tiorari or  habeas  corpus  cum  causa, 
may  be  issued  by  his  deputy  without 
showing  upon  its  face  that  the  clerk 
has  held  the  petition  to  be  sufficient. 
North  Carolina  v.  Sullivan  (C.  C.  1892) 
50  Fed.  593.  599.  CONTliA,  State  v. 
Sullivan  (1892)  110  N.  0.  513,  14  S.  E. 
796. 

A  writ  of  certiorari  addressed  to  the 
marshal  of  the  district,  instead  of  to 
the  state  court,  commanding  the  mar- 
shal to  make  known  to  the  clerk  of  the 
state  court  the  removal  of  the  cause, 
and  that  such  court  is  required  to  send 
a  transcript  of  the  record  to  the  cir- 
cuit court,  is  a  sufficient  compliance 
with  the  statute.  North  Carolina  v. 
Sullivan  (C.  C.  1892)  50  Fed.  593. 
CONTRA.  State  v.  Sullivan  (1892)  110 
N.  C.  513,  14  S.  E.  796. 

17.  Transfar     of     Jurisdiction.— The 

prosecution  which  was  commenced  in 
the  state  court,  after  the  filing  of  the 
petition,  by  the  finding  of  an  indict- 
ment, was  not  removed  by  an  order 
holding  the  petitioner  to  trial  in  the 
federal  court;  for,  in  cases  of  removal 
under  this  section,  the  jurisdiction  of 
the  federal  court  depends  entirely  on 
the  statements  made  in  the  verified  pe- 
tition, and  it  is  not  accomplished  until 
the  state  court  receives  notice  from  the 
clerk  of  the  federal  court  of  the  peti- 
tion filed  in  his  office.  Virginia  v.  Paul 
(1893)  148  U.  S.  107,  13  Sup,  Ct.  536, 
37  L.  Ed.  386. 

The  jurisdiction  of  the  circuit  court 
attaches  upon  the  filing  therein  of  a 
proper  petition;  and,  upon  the  delivery 
of  the  prescribed  process  issued  to  the 
state  court,  the  jurisdiction  of  the  lat- 
ter court  is  wholly  devested.  McCul- 
lough  V.  Large  (C.  C.  1884)  20  Fed. 
309. 

The  removal  of  a  prosecution  against 
a  United  States  revenue  officer  from  a 
state  to  a  federal  court  is  effected,  and 
complete  jurisdiction  acquired,  immedi- 
ately upon  the  finding  of  a  proper  peti- 
tion therefor  in  the  clerk's  office  of  the 
federal  court;  and  the  subsequent  issu- 
ance of  a  writ  of  certiorari  or  habeas 
corpus  cum  causa  is  but  the  use  of 
auxiliary  process  and  the  performance 
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of  a  ministerial  duty.  North  Carolina 
V.  SuUivan  (C.  C.  1892)  50  Fed.  593. 

18.  Etfect  of  removai.— The  forfei- 
ture of  the  officer's  recognizance  by  the 
state  court  after  removal  is  void  and 
of  no  effect.  Davis  v.  South  Carolina 
(1883)  107  U.  S.  597,  2  Sup.  Ct.  636, 
27  L.  Ed.  574.  But  see  State  v.  Davis 
(1879)  12  S.  C.  528,  holding  that  the 
jurisdiction  of  the  state  court  over  a 
-prisoner  charged  with  a  crime  against 
the  laws  of  the  state  is  not  affected  by 
the  removal  of  the  prisoner  from  the 
custody  of  the  court  by  virtue  of  the 
writ  of  habeas  corpus  issued  by  the 
United  States  judge.  The  writ  of  ha- 
beas corpus  under  this  section  is  not 
an  original  remediable  writ,  but  merely 
an  auxiliary  process  to  bring  the  per- 
son of  the  petitioner  within  the  juris- 
diction of  the  United  States  court 

Orders  of  the  state  court  subsequent 
to  the  removal  are  coram  non  judice 
and  void.  McCuUough  v.  Large  (C.  C. 
1884)  20  Fed.  309;  North  Carolina  v. 
SuUivan  (C.  C.  1892)  50  Fed.  593. 

An  indictment  found  in  a  state  court 
after  the  removal  of  the  cause  to  the 
United  States  circuit  court  is  null;  and 
where,  upon  habeas  corpus  cum  causa, 
it  appears  that  the  prisoners  were  in 
the  discharge  of  their  duty  as  revenue 
officers  of  the  United  States  when  the 
act  was  committed,  and  were  without 
fault,  they  will  be  discharged.  North 
Carolina  v.  Kirkpatrick  (C.  C.  1890) 
42  Fed.  689. 

A  writ  of  certiorari  from  the  United 
States  circuit  court  for  the  Western 
district  of  Wisconsin,  filed  with  the 
derk  of  the  circuit  court  for  Rock 
county,  in  that  state,  stated  that  a  cer- 
tain action  of  ejectment  commenced  in 
said  Rock  county  circuit  court  was  for 
and  on  account  of  certain  rights,  au- 
thority, and  title  set  up  and  claimed  by 
a  collector  of  internal  revenue  in  and 
for  the  Second  district  of  Wisconsin, 
under  the  provisions  of  the  revenue 
laws  of  the  United  States,  and  for  and 
on  account  of  rights,  title,  and  author- 
ity set  up  and  claimed  by  defendants 
under  such  revenue  laws,  and  it  com- 
manded that  the  records  and  proceed- 
ings be  certified  and  removed  to  the 
circuit  court  of  the  United  States. 
Held,  that  the  Rock  county  circuit 
court,  on  the  filing  of  this  writ,  prop- 
erly stayed  all  proceedings  in  the  ac- 
tion. State  V.  Circuit  Judge  (1873)  33 
Wis.  127. 

i9.  Procedure  after  removal.— Under 
this  section  whether  the  property  tak- 
en by  defendant  was  so  taken  in  the 
exercise  of  his  functions  as  an  officer 
of  the  customs,  under  the  revenue 
laws,  is  a  matter  of  fact  belonging  to 
the  merits  of  the  case,  and  cannot  be 
raised  on  a  motion  to  dismiss  the  suit. 
Wood  V.  Matthews  (C.  O.  1852)  Fed. 
Cas.  No.  17,955. 

On  the  trial  of  a  defendant  who  has 
removed  the  case  into  the  federal  court 
no  procedure  is  prescribed  by  the  stat- 
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ute;     but,    the    offense    charged    being  Sap.  Ct  240,  264,  106  U.  S.  196,  27 

against  the  state  law,  and  prosecuted  L.    Ed.    171;     Cunningham    y.    Neagle 

by  the  state,  the  state  practice  should  (1890)  10  Sup.  Ct  658,  679,  135  U.  S. 

be  foUowed  in  substantive  matters,  at  1,  84  L.  Ed.  551  (dissenting  opinion); 

least  in  felony  cases,  such  as  in  the  im-  Tennessee  v.  Union  &  Planters'  Bank 

paneling  and  charging  of  the  jury,  the  (1894)  14  Sup.  Ct.  654,  657,  52  U.  S. 

number  of  challenges  allowed,  in  deter-  454,   38  L.   Ed.   511 ;    Hunt  v.   U.    S. 

mining    the   competency   of   witnesses,  (1897)  17  Sup.  Ct  609,  610,  166  U.  S. 

and  in  confining  the  jurors  during  the  424,   41  L.   Ed.  1063;    In   re   Strauss 

trial,  where  that  is  required  by  the  law  (1905)  25  Sup.  Ct.  535,  537,  197  U.  S. 

of  the  state.    And,  where  the  defendant  324,  49  L.   Ed.  774;    American   Free- 

is  convicted  and  sentenced  in  the  fed-  hold     Land    Mortg.     Co.    v.    Thomas 

eral  court  in  accordance  with  the  state  (1896)  71  Fed.  782,  786,  18  C.  O.  A. 

law,  either  to  be  executed  or  imprison-  327;    in  re   Neagle    (C.   C.   1889)    39 

ed,  he  should  be  delivered  to  the  prop-  p^d.  833,  848,  5  L.  R.  A.  78  (affirmed 

er  officer  of  the  state  for  the  execution  [iggo]  10  Sup.  Ct.  658,  135  U.  S.  1, 

of  the  sentence;    if  a  fine  is  imposed,  34  l.  Ed.  55);   Richter  v.  Magone  (C. 

which  is  paid,  it  should  be  transmitted  q     1889)    47    Fed.    192,    193;     In    re 

to  the  clerk  of  the  court  from  which  Hirsch   (C.  C.  1896)  74  Fed.  928,  929 

the  cause  was  /amoved.    State  of  Vir-  (affirmed  [1898]  87  Fed.  1005,  31  C.  C. 

ginia  V.  Felts  (C.  C.  1904)  133  Fed.  85.  ^.   350);    Goddard   v.  Mailler    (C.   C. 

Cited    without    definite    application,  1897)    80  Fed.  422,  423;    Thomas  & 

Nashville    v.    Cooper    (1867)    6    WaU.  Son  Co.  v.  Barnett  (C.  C.  1905)   135 

247,  254,  18  L.  Ed.  851;    HornthaU  ▼.  Fed.  172;   Kentucky  v.  Powers  (C.  C. 

Keary  (1869)  9  Wall.  560,  56L  19  L.  1905)  139  Fed.  452;    In  re  Waite  (D. 

Ed.  560;    Home  L.  Ins.  Co.   v.   Dunn  C.  1897)  81  Fed.  359,  364;   Schafer  v. 

(1873)  19  WaU.  214,  227,  22  L.  Ed.  68;  Craft  (D.  C.  1906)   144  Fed.  907,  af- 

Parks  V.  Booth   (1880)   102  U.  S.  96,  firmed   (1907)  153  Fed.  175,  82  C.  C. 

26  L.  Ed.  54;    U.  S.  v.  Lee   (1882)   1  A.  349. 

§  1016.  (Jud.  Code,  §  34.)     Removal  of  suits  by  aliens. 

Whenever  a  personal  action  has  been  or  shall  be  brought  in 
any  State  court  by  an  alien  against  any  citizen  of  a  State  who  is, 
or  at  the  time  the  alleged  action  accrued  was,  a  civil  officer  of  the 
United  States,  being  a  non-resident  of  that  State  wherein  jurisdiction 
is  obtained  by  the  State  court,  by  personal  service  of  process,  such 
action  may  be  removed  into  the  district  court  of  the  United  States 
in  and  for  the  district  in  which  the  defendant  shall  have  been  served 
with  the  process,  in  the  same  manner  as  now  provided  for  the  re- 
moval of  an  action  brought  in  a  State  court  by  the  provisions  of  the 
preceding  section. 

K.  S.  §  644.    Act  March  3,  1911,  c  231,  §  34,  36  Stat.  1098. 

Cited  without  definite  application,  26  L.  Ed.  54;  Hall  v.  Great  Northern 
Parks  V.  Booth   (1880)   102  U.  S.  96,      Ry.  Co.  (D.  C.  1912)  197  Fed.  488. 

§  1017.  (Jud.  Code,  §  35.)     When  copies  of  records  are  refused  by 
clerk  of  State  court.  ^ 

In  any  case  where  a  party  is  entitled  to  copies  of  the  records  and 
proceedings  in  any  suit  or  prosecution  in  a  State  court,  to  be  used 
in  any  court  of  the  United  States,  if  the  clerk  of  said  State  court, 
upon  demand,  and  the  payment  or  tender  of  the  legal  fees,  re- 
fuses or  neglects  to  deliver  to  him  certified  copies  of  such  records 
and  proceedings,  the  court  of  the  United  States  in  which  such  rec- 
ords and  proceedings  are  needed  may,  on  proof  by  affidavit  that 
the  clerk  of  said  State  court  has  refused  or  neglected  to  deliver 
copies  thereof,  on  demand  as  aforesaid,  direct  such  record  to  be  sup- 
plied by  affidavit  or  otherwise,  as  the  circumstances  of  the  case  may 
require  and  allow;  and  thereupon  such  proceeding,  trial,  and  judg- 
ment may  be  had  in  the  said  court  of  the  United  States,  and  all  such 
processes  awarded,  as  if  certified  copies  of  such  records  and  proceed- 
ings had  been  regularly  before  the  said  court. 

R.  S.  §  645.    Act  March  3,  1911,  c.  231,  §  35,  36  Stat.  1098. 

Nt>te8  of  Deoisioiui 
Inability   to    pay   clerk's   fees.— The         Cited    without    definite    appiioation, 

record    may    be    supplied   by    affidavit      Parks  v.  Booth   (1880)   102  U.  S.  96, 
where  the  petitioner  is  unable  to  pay      26  L.  Ed.  54;    Eaton  v.  Calhoun   (G. 
the  clerk's  fees.     Virginia  v.  Felta  (O.      C.  1880)  15  Fed,  155,  157. 
C.  1904)  133  Fed.  85. 
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1. 

2. 

3. 

4. 

6. 

6. 

7. 

8. 

9. 
10. 
11. 


§  1018.  (Jud.  Code,  §  36.)  Previous  attachment  bonds,  orders, 
etc.,  remain  valid. 
When  any  suit  shall  be  removed  from  a  State  court  to  a  district 
court  of  the  United  States,  any  attachment  or  sequestration  of  the 
goods  or  estate  of  the  defendant  had  in  such  suit  in  the  State  court 
shall  hold  the  goods  or  estate  so  attached  or  sequestered  to  an- 
swer the  final  judgment  or  decree  in  the  same  manner  as  by  law 
they  would  have  been  held  to  answer  final  judgment  or  decree  had  it 
been  rendered  by  the  court  in  which  said  suit  was  commenced.  All 
bonds,  undertakings,  or  security  given  by  either  party  in  such  suit 
prior  to  its  removal  shall  remain  valid  and  effectual  notwithstanding 
said  removal;  and  all  injunctions,  orders,  and  other  proceedings  had 
in  such  suit  prior  to  its  removal  shall  remain  in  full  force  and  effect 
until  dissolved  or  modified  by  the  court  to  which  such  suit  shall  be 
removed. 

R.  S.  §  646.    Act  March  8,  1875,  c  137,  f  4,  18  Stat.  471.    Act  March  3, 
1911,  c.  231,  §  36,  36  Stat.  1098. 

Decisions 

&  S.  F.  B.  Co.  (0.  0.  1886)  25  Fed. 
786,  788.  The  federal  court,  however, 
though  not  sitting  as  a  court  of  errors, 
has  the  same  power  over  such  proceed- 
ings as  though  the  case  had  been  com- 
menced before  it,  or  that  the  state 
court  would  have  had  if  the  case  had 
not  been  removed.  Bryant  v.  Thomp- 
son  (C.  C.  1886)  27  Fed.  881. 

Where  a  cause  is  removed  from  the 
state  to  the  federal  court  after  issue 
joined,  the  issues  made  up  in  the  case 
on  its  removal  remain  and  constitute 
the  issues  to  be  tried  in  the  federal 
courts,  and  all  the  rights  secured  by 
either  party  under  the  practice  and 
laws  of  the  state  where  the  suit  was 
commenced  are  impressed  upon  the 
case,  and  as  full  effect  must  be  given 
to  them  in  the  federal  court  as  would 
have  been  given  by  the  state  court  had 
the  case  been  tried  there.  Akerly  v. 
Vilas  (O.  O.  1872)  Fed.  Cas.  No.  120. 

4.  Rulings  of  state  court  prior  to  re- 
moval.—On  removal  of  a  cause,  the 
federal  court  has  the  same  jurisdiction 
.  to  modify  or  set  aside  orders  or  rid- 
ings previously  made  therein  that  the 
state  court  would  have  had,  if  the  cause 
had  not  been  removed.  Buxton  v. 
Pennsylvania  Lumber  Co,  (D.  C.  1914) 
221  Fed.  718.  A  motion  may  be  heard 
by  the  federal  circuit  court,  in  its  dis- 
cretion, to  further  justice,  although, 
prior  to  removal,  the  sapie  motion 
was  argued  and  denied  in  the  state 
court  Garden  City  Mfg.  Co.  v.  Smith 
(C.  C.  1871)  Fed.  Cas.  No.  5,217. 
Where  at  the  time  a  cause  was  removed 
a  judgment  has  been  rendered  against 
the  defendant,  but  the  state  court  has 
power  under  the  statute  to  vacate  the 
same,  the  federal  court  is  vested  on  the 
removal  with  the  same  power.  Cady 
V.  Associated  Colonies  (C.  C.  1902)  119 
Fed.  420.  But  the  federal  court  will 
not  review  any  interlocutory  question 
which  was  determined  in  the  state 
court  before  removal,  at  least  unless 
such  a  showing  is  made  as  would  entitle 


History  of  legislation. 
Construction  and  operation  In  general. 
State  of  case  on  removal. 
Rulings  of  state  court  prior  to  removal. 
Injunctions  granted  before  removal. 
Receivers  appointed  before  removal. 
Prior  waiver  of  Jury  trial. 
Contempt  committed  before  removal. 
Attachment  by  state  court. 
Process  of  state  court. 
Proceedings  pending  in  state  court  at 
time  of  removal. 

12.    Pending  motions. 

13.  Proceedings    In    state    court   after    re- 

moval. 

1.  History  of  leglslation.^The  last 
clause  of  section  639,  R.  S.,  taken  from 
the  act  of  July  27,  1866,  enacting  that, 
on  the  removal  of  a  cause  to  the  fed- 
eral court,  "the  copies  of  the  plead- 
ings shall  have  the  same  force  and  ef- 
fect in  every  respect  and  for  every 
purpose  as  the  original  pleadings  would 
have  had  by  the  laws  and  practice  of 
such  state  if  the  cause  had  remained 
in  the  state  court,"  has  been  repealed 
by  the  act  of  March  3,  1875.  Whitten- 
ton  Mfg.  Co.  V.  Memphis  &  O.  R.  P. 
Co.  (C.  0.  1883)  19  Fed.  273. 

2.  Construotion  and  operation  In  gen* 

eral^— This  section  and  section  1020, 
post,  point  to  all  such  proceedings  and 
orders  as  have  relation  to  the  prosecu- 
tion and  defense  of  the  suit  in  due 
course,  and  the  tdtimate  results  aimed 
at  in  the  litigation.  Kirk  v.  Milwaukee 
Dust-CoUector  Mfg.  Co.  (O.  O.  1885) 
26  Fed.  501. 

3.  State  of  case  on  removal.— A  case 
removed  from  a  state  court  to  the  fed- 
eral circuit  court  stands  in  the  latter  , 
court  as  it  did  in  the  former  at  the  time 
of  removal.  Gier  v.  Gregg  (C.  O. 
1847)  Fed.  Cas.  No.  5,406.  Every 
right  which  a  party  has  acquired  in  a 
state  court,  by  attachment,  by  injunc- 
tion, or  any  proceeding  which  has  been 
initiated  and  consummated  there, 
stands  in  full  force  and  operative  be- 
tween the  parties,  the  same  as  though 
it  had  been  initiated  and  consummated 
in  the  federal  court.    Davis  v.  St.  Louis 


(1027) 


1018 


THE  JUDICIAL  CODB 


(Tit  12o 


the  party  applyinir  to  a  rehearing  under 
the  state  practice.  Denison  v.  Shaw- 
mut  Min.  Co.  (C.  0.  1903)  124  Fed. 
860. 

A  ruling  made  in  a  state  court  before 
removal  is,  after,  removal,  as  if  made 
by  the  federal  court.  Davis  v.  St. 
Louis  &  S.  F.  R.  Co.  (C.  C.  1885)  25 
Fed.  786;  Duncan  v.  Gegan  (1879)  101 
U.  S.  810,  812,  25  L.  Ed.  875.  The  fed- 
eral court  will  not  review  orders  made 
prior  to  the  removal,  if  the  state  court 
acted  within  its  jurisdiction.  It  will 
take  the  case  precisely  as  it  finds  it, 
accepting  all  prior  decrees  and  orders 
as  adjudications  in  ttie  cause.  Loomis 
V.  Carrington  (C.  C.  1883)  18  Fed.  97; 
Brooks  V.  FarweU  (C.  C.  1880)  4  Fed. 
166,  2  McCrary,  220;  Guernsey  v. 
Cross  (C.  C.  1907)  153  Fed.  827. 
Thus  a  decision  of  the  state  supreme 
court  on  a  demurrer  is  binding  on  the 
federal  court.  Lookout  Mountain  R. 
Co.  V.  Houston  (C.  C.  1890)  44  Fed. 
449,  appeal  dismissed  Huston  v.  Look- 
out Mountain  R.  Co.  (1895)  159  U.  S. 
256,  15  Sup.  Ct  1040,  40  L.  Ed.  143. 
As  is  a  holding  of  the  supreme  court 
of  the  state  that  certain  conduct  of  an 
insurance  company  should  be  submitted 
to  the  jury  as  evidence  of  intent  to 
waive  a  forfeiture  for  overinsurance. 
Cleaver  v.  Traders'  Ins.  Co.  (C.  C. 
1SS9)  40  Fed.  711.  And  an  order  made 
in  the  state  court  before  removal,  lut . 
not  yet  complied  with,  for  the  produc- 
tion of  books  and  papers,  under  which 
contempt  proceedings  were  instituted 
and  an  order  made  therein.  Williams 
Mower  &  Reaper  Co.  v.  Raynor  (G.  C. 
1876)  Fed.  Cas.  No.  17,748.  But 
where  the  state  court  acted  without 
jurisdiction  a,  different  rule  applies,  and 
a  motion  to  quash  the  service  on  a  de- 
fendant who  dias  not  entered  a  general 
appearance,  which  involves  the  question 
of  jurisdiction  over!  the  defendant,  al- 
though overruled  by  the  state  court, 
may  be  renewed  after  removal.  La- 
throp-Shea  &  Hen  wood  Co.  v.  Interior 
Const.  &  Imp.  Co.  (C.  C.  1907)  150 
Fed.  606;  Flint  v.  Coffin  (1910)  176 
Fed.  872.  100  C.  C.  A.  342;  Remington 
\t.  Central  Pac.  B.  Co.  (1905)  25  B.  Ct 
577,  198  U.  S.  95,  49  L.  Ed.  959.  Ac- 
cordingly  the  right  to  immunity  from 
the  service  of  process  in  a  cause  remov- 
ed 'from  a  state  to  a  federal  court  must 
be  determined  independently  of)  any 
view  which  the  state  court  might  ^enter- 
tain. Feister  v.  Hulick  (D.  C.  1916) 
228  Fed.  821. 

The  circuit  court  of  the  United  States 
has  no  power  to  review  a  decision  of 
the  state  court  denying  intervention  on 
a  petition  by  the  interveners  to  remove 
the  cause;  such  decision,  however  er- 
roneous, being  binding  on  the  federal 
court  Kidder  v.  Northwestern  Mut 
Life  Ins.  Co.  (0.  0. 1902)  117  Fed.  997. 

Defendant,  a  foreign  corporation, 
was  sued  in  the  Supreme  Court  of  New 
York  by  service  on  its  president  while 
temporarily  within  the  state,  to  settle 
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a  death  claim  ont  of  which  the  action 
arose.  Defendant  appeared  specially 
and  moved  to  set  aside  the  service, 
and,  this  motion  being  denied,  served 
a  general  notice  of  appearence  in  the 
action  and  demanded  a  copy  of  the 
complaint  which  was  thereafter  served 
on  defendant's  attorneys.  No  appeal 
was  taken  from  the  order  denying  a 
motion  to  quash  the  service,  though  au- 
thorized by  the  state  law,  but  after  re- 
ceiving a  copy  of  the  complaint .  de- 
fendant removed  the  cause  to  the  fed- 
eral Circuit  Court,  and  after  obtaining 
an  extension  of  time  to  answer  renewed 
its  motion  to  quash  the  service  with- 
out any  restriction  or  limitation  in  the 
Circuit  Court  of  its  appearance.  Held, 
that  defendant  was  not  again  entitled 
to  attack  the  service  in  the  federal 
court  under  the  rule  that  matters  which 
have  been  decided  in  the  state  court 
and  not  appealed  from  should  be  re- 
garded as  settled  when  the  case  is 
thereafter  removed  to  the  federal 
court;  also,  that  the  general  appear- 
ance under  the  circumstances  was  vol- 
untary and  conferred  jurisdiction. 
Hoyt  V.  Ogden  Portland  Cement  Co. 
(C.  C.  1911)  185  Fed.  889. 

Where  defendant  has  removed  a  case 
from  a  state  court  after  denial  of  a  mo- 
tion to  set  aside  the  service  of  sum- 
mons, he  cannot  renew  the  motion  in 
the  federal  court  without  leave  to  do 
so,  either  from  the  state  or  federal 
court  Allmark  v.  Platte  S.  S.  Co.  (C. 
C.  1896)  76  Fed.  615. 

Where  a  nonresident  defendant,  sued 
in  a  state  court,  invokes  the  judgment 
of  that  court  by  a  motion  to  set  aside 
the  service  of  the  summons,  he  is  con- 
cluded by  the  court's  decision,  and  can- 
not renew  the  motion  in  the  federal 
court,  after  removing  the  cause,  on  sub- 
stantially the  same  evidence.  Bragdon 
V.  I'erkins-Campbell  Co.  (C.  C.  1897) 
82  Fed.  338. 

The  decision  of  a  state  court  that  in 
an  action  for  negligence  the  master 
and  servant  might  be  joined  at  common 
law  has  no  controlling  effect  in  the  fed- 
eral courts,  and  the  question  in  the 
Supreme  Court  is  not  the  rule  of  the 
federal  courts  in  similar  cases,  but 
what  controversies  has  Congress  made 
removable.  Alabama  G.  S.  R.  Co.  v. 
Thompson  (1905)  26  Sup.  Ct  161,  105, 
200  U.  S.  206,  50  L.  Ed.  441.  4  Ann. 
Cas.  1147. 

Where,  before  the  removal  of  a 
cause,  the  state  court  has  restricted 
plaintiff  to  his  cause  of  action  for 
breach  of  contract,  on  which  an  at- 
tachment has  been  granted,  and  he  has 
elected  to  consent  to  such  order,  and 
it  is  still  in  force  when  the  case  is  re- 
moved to  the  federal  court,  a  motion  by 
plaintiff  in  the  circuit  court  for  leave  to 
amend  his  complaint  may  be  denied; 
no  change  in  the  relative  position  or 
rights  of  the  parties  having  been  made. 
Phelps  V.  Canada  Cent  B.  Co.  (0.  GL 
1882)  19  Fed.  801. 
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5.  Injunctions  granted  before  remov- 
als—This section  carefully  saves  to  both 
parties  the  benefit  of  all  proceedings 
taken  in  the  action  prior  to  its  removal 
from  the  state  court,  and  by  section  4 
of  said  act  it  is  provided  that,  when  any 
suit  is  removed  from  a  state  court  to 
a  circuit  court  of  the  United  States, 
all  injunction  orders  and  other  proceed- 
ings had  in  such  suit  prior  to  its  re- 
moval shall  remain  in  full  force  and  ef- 
fect until  dissolved  or  modified  by  the 
court  to  which  such  suit  has  been  re- 
moved. Fogg  V.  Fiak  (C.  0.  1884)  19 
Fed.  235;  Eureka  &  K.  R.  R.  Co.  v. 
California  &  N.  Ry.  Co.  (C.  C.  1900) 
103  Fed.  897,  affirmed  (1901)  109  Fed. 
509.  48  C.  C.  A.  517.  In  the  cases  pro- 
vided for  it  is  the  intention  to  authorize 
and  require  that  the  question  of  dis- 
solving, continuing,  or  perpetuating  the 
injunction  originally  granted  by  the 
state  court  shall  be  dealt  with  by  the 
courts  of  the  United  States  into  which 
the  cause  shall  have  been  lawfully  re- 
moved, and  shall  be  disposed  on  its 
merits  precisely  as  it  ought  to  have 
been  disposed  of  by  the  state  trib\mals 
if  the  cause  had  not  been  removed. 
Perry  v.  Sharpe  (C.  C.  1881)  8  Fed. 
15,  24. 

The  federal  court  can  maintain  an  in- 
junction obtained  in  the  state  court. 
Smith  V.  Schwed  (C.  C.  1881)  6  Fed. 
455,  2  McCrary,  441.  Or,  in  a  proper 
case,  it  may  dissolve  an  ex  parte  pre- 
liminary injunction.  Sharp  v.  White- 
side (O.  C.  1883)  19  Fed.  156. 

On  filing  in  apt  time  a  valid  petition, 
the  court's  jurisdiction  is  determined, 
and  defendant's  remedy,  as  to  an  in- 
junction granted  in  the  cause,  is  by 
motion  in  the  federal  court  to  dissolve 
it  Harbison  v.  Allen  (1910)  68  S.  E. 
207.  152  N.  C.  720.  This  motion  may 
be  made  at  once.  Champlain  Const. 
Co.  V.  O'Brien  (C.  C.  1900)  104  Fed. 
930. 

The  class  of  persons  described  in  the 
bill  having  the  right  to  come  into  the 
state,  the  injunction  granted  by  the 
state  court  preventing  their  coming  in- 
to the  state  will  be  dissolved  on  remov- 
al. State  of  Arkansas  v.  Kansas  &  T. 
Coal  Co.  (C.  C.  1899)  96  Fed.  353. 

The  hearing  in  a  federal  court,  of  a 
motion  to  dissolve  a  preliminary  injunc- 
tion granted  by  a  state  court,  from 
which  the  cause  has  been  removed, 
should  not  be  postponed  on  account  of 
a  motion  to  remand  based  upon  a  de- 
fect in  the  form  or  amount  of  the  re- 
moval bond.  Coburn  v.  Cedar  VaL 
Land  &  Cattie  Co.  (C.  C.  1885)  25 
Fed.  791,  affirmed  (1891)  138  U.  S. 
196,  11  Sup.  Ct.  258,  34  L.  Ed.  876. 

Where  an  injunction  is  granted  and  a 
receiver  appointed  by  the  state  court 
without  notice  to  the  defendants,  and 
no  motion  to  dissolve  the  injunction  and 
discharge  the  receiver  is  made  and  act- 
ed upon  in  the  state  court  before  the 
removal  of  the  cause,  such  motion  may 
be  made  and  heard  in  the  federal  court, 


upon  due  notice  to  the  plaintiff,  at  any 
time  after  the  record  in  the  case  is  fil- 
ed in  that  court  Texas  &  St.  L.  Ry. 
Co.  V.  Rust  (C.  C.  1883)  17  Fed.  275, 
6  McCrary,  348. 

Upon  the  removal  of  a  cause  from  a 
state  court,  an  injunction  will  not  be 
dissolved  upon  the  ground  that  the  bill 
filed  in  such  court  was  not  verified  ac- 
cording to  law  and  the  practice  of 
courts  of  chancery.  Smith  v.  Schwed 
(C.  C.  1881)  6  Fed.  455,  2  McCrary, 
441. 

An  injunction  having  been  issued  by  a 
state  court  and  perpetuated  by  the  de- 
cree of  the  supreme  court  of  the  state, 
a  similar  injunction,  granted  as  be- 
tween the  same  parties,  with  regard 
to  the  same  subject-matter,  in  a  new 
suit,  by  a  court  of  the  same  state  and 
removed  to  this  court,  the  matter  will 
be  treated  by  this  court  as  a  thing  ad- 
judged, and  the  injunction  perpetuated. 
New  Orleans,  M.  &  C.  R.  Co.  v.  New 
Orleans  (C.  C.  1878)  14  Fed.  373. 

Before  the  removal  of  a  cause  an  in- 
junction was  granted  by  the  state 
court,  on  a  full  hearing,  on  notice, 
against  defendants.  After  the  removal, 
they  moved,  in  the  federal  court,  to  dis- 
solve the  injunction,  on  the  same  pa- 
pers on  which  it  was  granted.  Held, 
that  leave  to  make  such  motion  must 
be  applied  for  and  obtained,  before  it 
could  be  made.  Carrington  v.  Florida 
R.  Co.  (C.  C.  1872)  Fed.  Cas.  No. 
2,448. 

For  decisions  under  prior  law,  see 
Bo  wen  v.  Kendall  (C.  C.  1860)  Fed. 
Cas.  No.  1,724;  Liddle  v.  Thatcher  (N. 
y.  1856)  12  How.  Prac.  294;  Nortii- 
western  Distilling  Co.  v.  Corse  (C.  C. 
1869)  Fed.  Cas.  No.  10,335. 

6.  Receivers  appointed  before  re- 
moval.—A  receiver  app(Hnted  by  a  state 
court  in  a  suit  which  was  subsequent- 
ly removed  reported  to  the  federal 
court  stating  the  amount  of  the  fund  in 
his  hands,  and  asking  an  order  to  pay 
therefrom  certain  liai  ilities.  Held,  that 
the  circuit  court  had  authority  to  re- 
quire him  to  account  for  the  fund. 
Hinckley  v.  Oilman,  C.  &  S.  R.  Co. 
(1879)  100  U.  S.  153,  25  L.  Ed.  591. 

A  motion  to  discharge  a  receiver, 
made  on  the  same  grounds  on  which  it 
had  been  previously  dismissed  in  the 
state  court,  will  not  be  granted  by  the 
United  States  circuit  court  after  re- 
moval to  the  latter  court.  Bryant  v. 
Thompson  (C.  C.  1886)  27  Fed.  881, 
882. 

7.  Prior  waiver  of  Jury  trial.— Waiv- 
er of  jury  in  state  court  does  riot  af- 
fect the  right  to  a  jury  after  removal 
of  cause  to  the  federal  court  Mont- 
gomery County  V.  Cochran  (C.  0. 1902) 
116  Fed.  985. 

8.  Contempt  committed  before  re- 
moval.—The  removal  act  does  not  em- 
power a  federal  court  to  inquire  into  an 
alleged  contempt  of  the  state  court 
committed  before  the  case  is  removed. 
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Kirk  V.  Milwaukee  Dust  Collector  Mfg. 
Co.  (C.  C.  1885)  26  Fed.  501. 

9.  Attachment  by   state  court.— The 

want  of  any  jurisdiction  over  the  per- 
son of  defendant  in  a  case  removed  to 
a  federal  circuit  court  from  a  state 
court  before  service  of  summons,  on  a 
special  appearance  by  defendant  for 
that  sole  purpose,  does  not  prevent  the 
federal  court  from  entering  a  judgment 
enforceable  against  the  real  property 
of  defendant  which  had  been  attached 
before  the  case  was  removed,  where  the 
state  court  might,  but  for  such  remov- 
al, have  rendered  such  a  judgment  on 
giving  notice  to  defendant  Clark  v. 
Wells  (1906)  27  S.  Ct.  43,  203  U.  S. 
164,  51  L.  Ed.  138,  modifying  and  af- 
firming judgment  Wells  v.  Clark  (C.  C. 
1905)  136  Fed.  462. 

Service  by  publication  in  the  man- 
ner prescribed  by  the  state  statutes 
for  nonresident  defendants  cannot  be 
had  in  the  federal  Circuit  Court  to 
which  a  suit  in  which  an  attachment 
has  issued  has  been  removed  from  a 
state  court  before  service  of  sum- 
mons.    Id. 

When  an  action  is  removed  from  a 
state  court  into  a  federal  court,  the 
latter  takes  the  case  in  the  •  condition 
in  which  it  stood  at  the  time  of  removal, 
and  a  lien  obtained  by  an  attachment 
in  the  state  court  is  not  lost  or  ter- 
minated by  the  removal;  but  power  to 
jirotect  and  enforce  that  lien  after  the 
removal  exists  in  the  federal  court  in 
like  manner,  as  if  it  had  been  obtained 
by  a  proceeding  in  that  court.  Hatcher 
V.  Hendrie  &  Bolthoff  Mfg.  &  Supply 
Co.  (1904)  133  Fed.  267,  68  C.  C.  A.  19. 

Where  an  action  begun  by  attach- 
ment was  properly  removed  to  the  fed- 
eral court  pending  a  motion  to  dissolve 
the  attachment,  both  the  principal  suit 
and  the  attachment  proceeding  were 
transferred  into  the  federal  CiJ-cuit 
Court,  which,  on  the  filing  of  the  tran- 
script and  docketing  the  cause  there, 
was  as  fully  possessed  of  the  case  as 
if  it  had  been  begun  in  that  court. 
Lebensberger  v.  Scofield  (1905)  139 
Fed.  380,  71  0.  C.  A.  476. 

Where  a  suit  was  brought  in  a  state 
court  by  attachment,  and,  pending  a 
motion  to  dissolve  the  attachment,  was 
removed  to  the  federal  court,  the  sei- 
zure of  defendants'  property  was  a 
sufficient  basis  on  which  the  federal 
court  was  entitled  to  found  its  subse- 
quent proceedings  both  in  the  principal 
suit  and  as  to  the  attachment,  though 
no  jurisdiction  of  the  persons  of  the 
defendants  had  been  acquired.     Id. 

Where  a  suit  in  a  state  court  is  re- 
moved by  a  defendant,  no  attachment  of 
the  property  of  the  defendant  by  the 
state  court  can  hold  that  property, 
after  the  removal,  unless  such  attach- 
ment was  the  original  process  in  the 
suit  in  the  state  court.  New  England 
Screw  Co.  v.  Bliven  (C.  C.  1854)  Fed. 
Cas.  No.  10,156. 

On  the  removal  of  a  cause  to  a  fed- 
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eral  court,  an  attachment  will  have  the 
same  effect  as  if  the  cause  had  remain- 
ed in  the  state  court.  Clarke  v.  Chase 
(C.  C.  1856)  Fed.  Cas.  No.  2,845. 

After  the  removal  of  a  suit  an  at- 
tachment of  property  of  the  defendant 
made  before  the  removal  of  the  suit 
into  said  court,  under  a  warrant  of 
attachment  issued  by  the  state  court 
after  the  commencement  of  the  suit, 
will  continue  to  hold  the  property  to 
answer  the  final  judgment  of  such  court 
in  the  suit.  Barney  v.  Globe  Bank  (C. 
C.  1862)  Fed.  Cas.  No.  1,031. 

A  bill  in  chancery  that  had  been  filed 
in  a  state  court  to  enjoin  a  judgment 
creditor  from  proceeding  to  enforce  his 
judgment,  and  to  set  it  aside,  was  re- 
moved to  a  federal  court.  Prior  there- 
to the  complainants  had  brought  and 
prosecuted  to  judgment  attachment 
suits  against  the  judgment  debtor,  and 
the  property  attached  had  been  sold  bj 
order  of  court  and  the  proceeds  re- 
mained in  the  hands  of  the  sheriff.  The 
bill  prayed  for  the  payment  of  their 
judgments  out  of  this  fund.  Held,  that 
the  fund  in  the  bands  of  the  sheriff 
was  no  part  of  the  subject-matter  of 
the  suit  which  had  been  removed,  and 
that  the  court  had  no  control  over  it. 
Smith  V.  Schwed  (C.  O.  1881)  9  Fed. 
483. 

Where  a  state  attachment  act  pro- 
vided that  before  appearance  by  the 
defendant  all  creditors  who  applied  to 
be  made  parties  to  the  suit  should  share 
pro  rata  in  the  fund,  and  that  after 
BMch  appearance  all  other  creditors 
should  be  debarred  from  coming  in 
upon  the  fund,  held,  that  after  the  re- 
moval of  the  attachment  suit  to  the 
federal  court  the  latter  had  no  power  to 
strike  off  the  defendant's  appearance 
in  order  to  let  in  the  other  creditors. 
Second  Nat.  Bank  v.  New  York  Silk 
Mfg.  Co.  (O.  C.  1882)  Fed.  Cas.  No. 
12,601a. 

Although,  under  Code  Prac.  La.  arts. 
732-753,  giving  the  right  to  executory 
process,  an  order  of  seizure  and  sale, 
unless  there  is  opposition,  is  a  final 
order,  where  an  issue  is  made  up  by 
the  opposition,  the  order  of  seizure  and 
sale,  though  first  in  point  of  time,  be- 
comes merely  an  incident  in  the  cause, 
and  when  the  cause  is  transferred  to  the 
circuit  court  the  order  comes  as  a  part 
of  it,  and  there  the  practice  in  equity 
governs.  Boatmen's  Sav.  Bank  v.  Wa- 
genspack  (C.  C.  1882)   12  Fed.  66. 

Where  the  judgment  of  a  federal 
court  has  been  garnished,  and  the  state 
court  had  made  an  order  upholding  the 
proceeding,  the  circuit  court  declined 
to  review  the  propriety  of  this  order. 
It  seems,  however,  that  the  court  whose 
judgment  was  thus  garnished  migbt 
property  disregard  the  writ.  Loomis 
v.  Carrington  (C.  C.  1883)  18  Fed.  97. 

Where  a  sheriff  holds  property  un- 
der an  attachment  issued  by  the  state 
court  in  an  action  which  was  since  re- 
moved to  the  federal  court,  and  one  of 
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the  issaes  in  such  action  is  whether  or 
not  such  property  was  legally  attached, 
and  what  rights  the  plaintiff  has  there- 
in, the  court  may  order  the  marshal  to 
take  the  property  from  the  sheriff  and 
hold  it  for  the  federal  court  Friedman 
V.  Israel  (O.  C.  1886)  26  Fed.  801. 

An  attachment  granted  by  a  state 
court  in  a  suit  in  which  service  was 
made  by  publication  cannot  be  vacated 
by  the  federal  court  on  removal  because 
^e  action  is  one  in  which  such  service 
is  not  provided  for  by  the  federal  prac- 
tice, but  it  must  stand  as  it  would  in 
the  state  court,  whatever  effect  the  fail- 
ure to  obtain  personal  service  may  have 
on  its  efficacy.  Blumberg  v.  A.  B.  &  B. 
L.  Shaw  Co.  (C.  C.  1904)  131  Fed.  608. 

Where  an  action  by  attachment 
against  a  nonresident  pending  in  a  state 
court  having  jurisdiction,  in  which  prop- 
erty has  been  attached,  and  the  plain- 
tiff is  proceeding 'in  conformity  to  the 
state  statute  to  obtain  service,  is  re- 
moved by  the  defendant  to  the  federal 
court  on  the  ground  of  diversity  of  cit- 
izenship, such  removal  confers  upon 
the  federal  court  jurisdiction  of  the  de- 
fendant's person,  and  that  court  may 
proceed  to  render  a  personal  judgment 
against  him,  to  be  satisfied  from  the 
proceeds  of  the  attached  property.  The 
removal  statute  cannot  be  so  construed 
as  to  permit  a  defendant  to  oust  the 
rightful  jurisdiction  of  a  state  court  by 
a  removal,  and  then  obtain  a  dismissal 
of  the  action  in  the  federal  court  for 
want  of  jurisdiction.  Wells  v.  Clark 
(C.  C.  1905)  136  Fed.  462,  judgment 
modified  and  affirmed  Clark  v.  Wells 
(1906)  27  Sup.  Ct  43,  203  U.  S.  164, 
51  L.  Ed.  138. 

The  removal  of  an  attachment  suit 
from  a  state  into  a  federal  court  under 
the  judiciary  act  of  1789  does  not  ipso 
facto  render  the  delivery  bond  filed  in 
the  former  court  inoperative,  nor  does 
it  discharge  the  sureties  therein.  Ram- 
sey V.  Coolbaugh  (1862)  13  Iowa,  164. 

The  statute  undoubtedly  preserves  an 
attachment  in  force  where  the  action 
is  removed  from  a  state  court  to  the 
United  States  circuit  court.  Carpenter 
V.  New  York  &  N.  H.  R.  Co.  (N.  Y. 
1855)  11  How.  Prac.  481. 

The  lien  acquired  by  a  foreign  attach- 
ment against  the  goods  of  a  defendant 
is  maintained  to  answer  the  final  judg- 
ment after  a  removal  of  the  cause  in 
the  same  manner  as  if  the  case  had  not 
been  removed.  Martin  v.  Thompson 
(S.  C.  1825)  3  McCord,  167. 

A  bond  given  by  a  defendant  arrested 
in  attachment,  as  required  by  Code  W. 
Va.  c.  106,  §§  31,  32,  to  answer  inter- 
rogatories filed,  upon  the  issuance  of  a 
fieri  facias,  before  a  commissioner  of 
the  state  court,  or  in  default  to  satis^ 
the  decree  rendered,  is  not  affected  by  a 
removal  of  the  cause  to  the  federal 
court,  and  when  the  federal  court  ren- 
ders a  decree,  and  interrogatories  are 
filed  with  the  commissioner  of  the  state 
court,  which  the  defendant  fails  to  an- 


swer, he  and  his  sureties  on  the  bond 
are  liable  for  the  amount  of  the  de- 
cree of  the  federal  court.  State  v. 
Peck  (1889)  32  W.  Va.  606,  9  S.  E. 
919. 

10.  Process  of  state  court j^Where 
preliminary  proceedings  were  taken  for 
the  condemnation  of  land  for  a  railroad 
right  of  way  without  notice  to  the  non- 
resident owner  thereof,  and  no  notice 
was  given  to  such  owner  until  after 
the  report  of  commissioners  had  been 
filed  in  the  state  court,  whereupon  such 
owner  removed  the  proceedings  to  the 
federal  courts,  the  suit  not  having  been 
begun  until  process  was  first  issued 
against  such  owner,  it  was  entitled  in 
the  federal  court  to  contest  the  com- 
plainant's right  to  take  the  land,  as 
well  as  the  amount  of  compensation  to 
be  paid  therefor.  Madisonville  Trac- 
tion Co.  V.  St.  Bernard  Min.  Co.  (C.  C. 
1904)  130  Fed.  789. 

A  motion  to  vacate  service  of  sum- 
mons may  properly  be  presented  to  the 
federal  court  aCter  removal  of  the 
cause,  where  defendant  has  appeared 
only  for  the  purpose  of  such  removal, 
whether  specially  so  limited  or  not; 
and  such  motion  must  be  determined 
on  facts  appearing  of  record  at  the  time 
of  removal.  Webster  v.  Iowa  State 
Traveling  Men's  Ass'n  (C.  C.  1904)  165 
Fed.  367. 

Where,  in  a  suit  by  attachment  in  a 
state  court,  after  levy  on  property 
within  the  state,  an  order  was  made  for 
service  by  publication  on  defendant  as 
a  nonresident,  in  strict  accordance  with 
the  requirements  of  the  state  statute, 
such  service  is  sufficient  to  give  a  fed- 
eral court,  to  which  the  cause  is  re- 
moved, jurisdiction  to  render  judgment 
enforceable  against  the  attached  prop- 
erty, although  no  proof  was  required  by 
the  state  statute,  or  made,  that  defend- 
ant owns  property  in  the  state.  Mer- 
cantile Nat.  Bank  of  City  of  New  York 
V.  Barron  (C.  C.  1908)  165  Fed.  831. 

Where  a  foreign  corporation  is  do- 
ing some  substantial  business  in  a  state, 
and  a  suit  commenced  in  a  state  court 
by  service  of  process  valid  under  the 
state  statute  is  removed  into  a  federal 
court,  such  court  will  not  set  aside  the 
service.  Sleicher  v.  Pullman  Co.  (C.  C. 
1909)  170  Fed.  365. 

A  foreign  railroad  corporation,  which 
maintains  offices  in  New  York  and  there 
employs  freight  and  passenger  agents 
to  solicit  business,  which  also  holds 
directors'  meetings,  disburses  dividends, 
and  keeps  an  office  for  the  transfer  of 
its  stock  there,  with  an  assistant  sec- 
retary, is  doing  some  substantial  busi- 
ness in  the  state,  and  is  subject  to  serv- 
ice of  process  under  the  New  York 
statute,  and  sUch  service  will  not  be  set 
aside  by  a  federal  court,  in  a  suit 
brought  in  a  state  court,  after  its  re- 
moval.   Id. 

11.  Proceedings  pending  In  state 
oourt  at  time  of  removal.— The  ezam- 
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ination  of  a  party  to  a  suit  as  a  witness 
for  the  adverse  party,  pending  in  a 
state  court  under  a  provision  of  the 
Code  of  Procedure  for  that  state,  may 
be  continued  after  the  removal  of  such 
suit  to  the  federal  court,  though  such 
an  examination  would  not  be  allowed 
under  the  practice  of  the  federal  court, 
had  the  action  been  originally  brought 
there.  Fogg  v.  Fisk  (0.  C.  1884)  19 
Fed.  235;  Fogg  v.  Fisk  (N.  Y.  1884) 
66  How.  Prac.  343. 

Where,  before  the  removal  of  a  cause 
from  the  state  to  the  federal  court,  a 
reference  is  made  to  take  the  deposition 
of  a  witness  according  to  the  state . 
practice,  to  be  used  on  a  motion  in  the 
suit,  the  plaintiff  may  proceed  with  such 
reference  after  the  removal  of  the 
cause.  Bills  v.  New  Orleans,  St.  L.  & 
0.  R.  Co.  (C.  C.  1876)  Fed.  Cas.  No. 
1,409. 

Where  an  order  made  in  contempt 
proceedings  instituted  in  a  state  court, 
before  the  removal,  has  been  appealed 
from  to  the  state  supreme  court,  the 
federal  court  will  hold  in  abeyance  pro- 
ceedings for  the  enforcement  of  such 
order  until  the  appeal  is  disposed  of. 
Williams  Mower  &  Reaper  Co.  v.  Ray- 
nor  (C.  C.  1876)  Fed.  Cas.  No.  17,748. 

When  a  plea  to  the  jurisdiction  and 
a  demurrer  thereto  had  been  filed  in 
the  state  court,  and  the  case  then  re- 
moved to  the  federal  court  before  the 
state  court  had  passed  upon  the  plea, 
held,  that  even  though  the  plea  was 
sufficient  to  defeat  the  action  in  the 
state  court,  still,  as  it  set  out  such 
facts  as  were  requisite  to  give  the  fed- 
eral court  jurisdiction,  that  court  ac- 
quired jurisdiction  by  the  removal,  and 
was  bound  to  treat  the  plea  as  if  the 
suit  had  been  originally  begun  there. 
Kelly  V.  Virginia  Protection  Ins.  Co. 
(C.  C.  1878)  Fed.  Cas.  No.  7,677. 

Where  a  cause  has  been  removed 
from  a  state  to  a  federal  court,  pending 
an  application  to  punish  one  of  the 
parties  for  contempt  by  disobeying  an 
order  of  the  state  court,  the  federal 
court  has  no  jurisdiction  to  hear  and 
determine  such  application.  Kirk  y. 
Milwaukee  Dust-Collector  Mfg.  Co.  (C. 
C.  1885)  26  Fed.  501. 

A  petition  for  removal,  filed  in  the 
state  court  on  the  earliest  day  pos- 
sible, is  an  abandonment  of  a  prior  ap- 
peal from  an  interlocutory  order  which 
cannot  be  superseded,  where  the  ap- 
peal does  not  appear  to  have  been  per- 
fected. Freeman  v.  Butler  (O.  C. 
1889)  39  Fed.  1, 

A  federal  court,  into  which  a  cause 
has  been  removed  by  one  of  two  or 
more  defendants  on  the  ground  of  di- 
versity of  citizenship,  and  that  there 
was  a  separable  controversy,  has  no 
jurisdiction  to  set  aside  a  judgment 
rendered  by  the  state  court  therein  as 
against  another  defendant,  who  is  a 
citizen  of  the  same  state  as  plaintiff. 
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Youtsey  t.  Hoffman  (a  O.  1901)  108 
Fed.  699. 

A  defendant  in  a  state  court  in  Con- 
necticut, who,  after  filing  notices  of 
his  intention  to  suffer  a  defatilt  and  to 
refuse  to  plead  over  and  to  move  for  a 
hearing  in  damages  to  the  court,  in 
accordance  with  the  state  practice,  re- 
moves the  cause  into  the  federal  court, 
is  not  required  to  file  such  notices  a 
second  time  in  that  court,  the  cause 
standing  after  removal  in  the  same 
condition  as  it  did  before  in  the  state 
court.  Johnson  v.  Bridgeport  Deoxid* 
ized  Bronze  &  Metal  Co.  (C.  C.  1903) 
125  Fed.  631, 

12. Pondino  motlons.«-^^fter  the 

removal  of  a  cause,  the  federal  court 
has  authority  to  hear  and  act  on  a  mo- 
tion  pending  in  the  state  court  at  the 
time  of  removal  to  modify  or  vacate  a 
restraining  order  or  preliminary  in- 
junction previously  granted.  Manning- 
ton  V.  Hocking  VaUey  By.  Co.  (C.  C. 
1910)  183  Fed.  133.  And,  since  the 
case  stands  as  though  it  had  been  orig- 
inally commenced  in  the  federal  circuit 
court,  a  motion  for  an  injunction  on  the 
face  of  the  bill  may  be  heard  in  such 
court  McLeod  v.  Duncan  (C.  C.  1852) 
Fed.  Cas.  No.  8,898. 

By  removing  a  cause  to  the  circuit 
court  of  the  United  States,  a  motion  to 
quash  the  service  made  previously  in 
tiie  state  court  is  not  waived.  Eauff- 
man  v.  Kennedy  (C.  C.  1885)  25  Fed. 
785.  But,  where,  before  a  petition  and 
bond  for  removal  were  passed  on  a 
motion  was  made  by  defendant,  wfilch 
was  brought  on  for  hearing  in  the  fed- 
eral court,  by  seeking  an  adjournment 
of  the  hearing  in  the  latter  court  with- 
out objecting  to  the  irregularity  of  the 
hearing,  plaintiff  waived  such  irregu- 
larity. Kinne  v.  Lant  (C.  C.  1895)  68 
Fed.  436. 

A  motion  to  set  aside  the  service  of 
process  after  removal,  filed  in  the  state 
court  before  removal,  and  not  acted 
on,  is  properly  before  the  federal  court 
for  decision  after  removal.  Tor  tat  v. 
Hardin  Min.  &  Mfg.  Co.  (C.  C.  1901) 
111  Fed.  426. 

A  plea  in  abatement  on  ground  of 
insufficient  service,  filed  in  the  state 
court  in  accordance  with  the  state 
practice,  may  be  permitted  to  stand 
as  a  motion  to  quash  in  the  federal 
court  Peterson  v.  Morris  (C.  C.  1899) 
98  Fed.  48. 

Where,  at  the  time  a  petition  for  the 
removal  of  a  cause  was  filed,  a  motion 
to  make  the  complaint  more  definite 
and  certain  was  pending  and  undeter- 
mined in  the  state  court,  such  motion 
was  transferred  to  the  federal  court 
with  the  record  to  be  there  determined. 
Bryce  v.  Southern  Ry.  Co.  (C.  C.  1904) 
129  Fed.  9G6. 

Though  no  bond  for  costs  is  required 
in  case  of  suit  originally  brought  in  the 
United  States  court,  yet  when  a  cause 
is  removed  from  the  state  court  to  the 
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federal  court,  the  latter  begins  where 
the  former  left  off;  and  motion  to  dis- 
misB  for  want  of  bond  for  costs  having 
been  entered  in  the  state  court,  and 
pending  at  the  time  of  removal,  will  be 
heard  in  the  federal  court  and  determin. 
ed  in  accordance  with  the  law  appli- 
cable to  the  motion  when  made.  Sutro 
T.  Simpson  (C.  C.  1882)  14  Fed.  370, 
4  McCrary,  276. 

On  the  removal  of  a  cause  from  a 
state  court,  the  circuit  court  may  dis- 
pose of  a  motion  pending  before  a  gen- 
eral term  of  the  state  court,  at  the  time 
of  removal,  for  a  resettlement  of  the 
form  of  an  order  on  affirmance,  and 
insert  such  reasonable  provisions  in 
the  order  of  affirmance  as  it  would  have 
been  competent  and  proper  for  the  gen- 
eral term  to  have  done  had  not  the 
cause  been  removed.  Milligan  v.  Lal- 
ance  &  G.  Mfg.  Co.  (G.  G.  1883)  17 
Fed.  465. 

IS.  Proceedings  In  state  court  after 
removal^-If  the  state  court  proceeds 
after  a  petition  for  removal,  it  does 
so  at  the  risk  of  having  its  final  judg- 
ment reversed,  if  the  record  on  its  face 
shows  that  when  the  petition  was  filed 
that  court  ought  to  have  given  up  its 
jurisdiction.     Stone  v.  South  Garolina 


(1886)  6  Sup.  Ct.  709.  800,  117  U.  S. 
430,  29  L.  Ed.  962. 

Plaintiff  caused  an  attachment  to  be 
levied  on  book  accounts  belonging  to 
defendant,  and,  while  such  accounts 
were  in  the  custody  of  the  sheriff  and 
of  the  marshal,  after  removal  to  the 
federal  court,  proceeded  to  collect  the 
same.  Held,  that  this  was  a  contempt. 
Lefavour  v.  Whitman  Shoe  Go.  (G.  G. 
1894)  66  Fed.  786. 

Cited  without  definite  application, 
Parks  V.  Booth  (1880)  102  U.  S.  96, 
26  L.  Ed.  64;  Gapital  Traction  Go.  v. 
Hof  (1899)  19  Sup.  Gt  580,  584,  174 
U.  S.  1,  43  L.  Ed.  873;  Thurber  v. 
Miller  (1895)  67  Fed.  371,  375,  14  G. 
C.  A.  432;  Eaton  v.  Galhoun  (G.  G. 
1880)  15  Fed.  155,  157;  Mack  v.  Jones 
(G.  G.  1887)  31  Fed.  189,  196;  Wolf 
V.  Gook  (G.  C.  1889)  40  Fed.  432,  437; 
Pullman's  Palace  Car  Go.  v.  Wash- 
bum  (G.  C.  1895)  66  Fed.  790.  791 
(affirmed  [1896]  78  Fed.  1005,  21  G. 
C.  A.  598);  Louisville  Trust  Go.  v. 
Cincinnad  (G.  G.  1896)  73  Fed.  716, 
734  (reversed  [1896]  76  Fed.  296,  22 
G.  G.  A.  334);  Sidway  v.  Missouri 
Land  &  live  Stock  Go.  (G.  C.  1902) 
116  Fed.  381. 


§  1019.  (Jud.  Code,  §  37.)  Suits  improperly  in  district  court  may 
be  dismissed  or  remanded. 
If  in  any  suit  commenced  in  a  district. court,  or  removed  from 
a  State  court  to  a  district  court  of  the  United  States,  it  shall  ap- 
pear to  the  satisfaction  of  the  said  district  court,  at  any  time  after 
such  suit  has  been  brought  or  removed  thereto,  that  such  suit  does 
not  really  and  substantially  involve  a  dispute  or  controversy  properly 
within  the  jurisdiction  of  said  district  court,  or  that  the  parties  to 
said  suit  have  been  improperly  or  collusively  made  or  joined,  either 
as  plaintiffs  or  defendants,  for  the  purpose  of  creating  a  case  cognizable 
or  removable  under  this  chapter,  the  said  district  court  shall  pro- 
ceed no  further  therein,  but  shall  dismiss  the  suit  or  remand  it  to  the 
court  ^from  which  it  was  removed,  as  justice  may  require,  and  shall 
make 'such  order  as  to  costs  as  shall  be  just. 

Act  March  3,  1875,  c.  137,  §  5,  18  Stat.  472.  Act  March  3,  1887,  c.  373, 
§  6,  24  Stat.  555.  Act  Aug.  13,  1888,  c.  866,  §  6,  25  Stat.  436.  Act  March 
8,  1911,  c.  231,  §  37,  36  Stat.  1098. 


Notes  of  Decisions 
I.    The  statute  In  general 

1.  In  general. 

2.  Changes  in  statute. 


(C)  Proceedings    for   dismissal 


II.    Dismissal  of  cause 

(A)  Power  and  duty  to  dismiss  and  grounds 
for  dismissal 

5.  In  general. 

4.    Want  of  jurisdiction. 

6.    Amount   inyolved. 

6.    Federal  question. 

7.    Diversity   of   citizenship. 

8.    Jurisdiction  In   doubt. 

9.  Fraudulent  or  collusive  acts  to  confer 

Jurisdiction. 

10.    Colorable  transfers  of  property. 

U.    Waiver  of  right  to  dismissal. 

(B)  Parties  entitled  to  dismissal 
12.    In  general* 


13. 
14. 
15. 


Objections— Manner    of    raising. 

Time    of    raising. 

Dismissal  by  court  on  its  own  mo- 
tion. 

16.    Motion  of  party. 

17.    Plea  to  Jurisdiction  or  in  abate- 
ment. 

18, 19.    Showing    of    grounds    for    dis- 
missal. 
JO.    Proof  as  to  grounds  of  objection. 

21.  Determination  and  scope  of  inquiry. 

22.  Order   of  dismissal. 

23.  Costs  on   dismissal 

24.  Review. 

III.    Remand  of  cause 
(A)  Power  and  duty  to  remand 
26.    In  general. 
26.    Time  of  remand. 
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III.  Remand   of  cause — Cont'd. 
iA)  Power  and  duty  to  remand-~Confd. 

27.  Remand  in  part. 

28.  Remand  on  consent. 

29.  Effect  of  waiver  of  defects  by  defendant. 

(S)  Grounds  for  remand 

80.    Want  of  Jurisdiction  or  of  cause  for  re- 

moyal. 
3L    Diversity  of  citizenship. 

32.    Service  of   process. 

33.  —    Separable   controversy. 

84.    — ~-   Want  of  jurisdiction  to  give  re- 
lief. 

35.    Transfers  for  purpose  of  removal. 

86.    Jurisdiction  on  removal  doubtful. 

37.  Defects  in  proceedings  for  removal. 

38.  Failure  to  file  copy  of  record  or  defects 

therein. 
89.    Failure  to  give  notice  of  filing. 

40.  Elimination  of  grounds  of  removal. 

(C)  Partiea  entitled  to  remand 

41.  In  general. 

(D)  Waiver  of  right  to  remand 

42.  In  general. 

43.  Waiver  by  appearance. 

44.  Waiver  by  delay. 

46.    Waiver  by  conduct,  pleading,  or  obtain- 
ing relief. 

iE)  Procedure    for    remand    and    review 
thereof 

46.  Remand  by  court  on  its  own  motion. 

47.  Motion  to  remand. 

48.    Time   for  making  motion. 

49.    Sufficiency  of  motion. 

60.  Pleading   to   Jurisdiction   or   In   abate- 

ment. 

61.  Trial,  determination,  and  scope  of  in- 

quiry. 

52.    Jurisdiction. 

53.    Rights,    Interests,   and  joinder  of 

parties. 

64.  Record,  pleadings,  and  effect  thereof  on 

inquiry. 

65.    Record. 

56.    Pleadings. 

67.  Amendment    of    record    or    petition    to 

prevent  remand. 

68.    Amendment    of    petition. 

69.  Evidence. 

60.  Affidavits. 

61.  Sufficiency. 

62.  Presumptions  and  burden  of  proof. 

68.  Order  on  application  for  remand. 

64.  Review  of  order  remanding  cause. 

65.  Review  of  order  denying  remand. 

66.  Remand  on  appeal  or  writ  of  error. 

67.  Costs  on  remand. 

68.  Mandamus  to  compel  remand. 

See,   also,   notes  under  8  991(1),  ante. 

I.  THE  STATUTE   IN  GENERAL 

I.  In  generald— The  Tarious  acts  of 
Congress,  and  the  better  decisions 
thereunder,  look  to  the  preservatioii 
of  the  constitutional  rights  of  citizens, 
when  fairly  entitled  thereto,  and  to  a 
prevention  of  fraudulent  or  other  con- 
trivance, whereby  the  federal  should 
supersede,  or  be  substituted  for,  the 
more  rightful  jurisdiction  of  state 
courts.  Greenwalt  v.  Tucker  (0.  O. 
1882)  10  Fed.  884,  886. 

The  words  "dismissal"  and  "remand" 
are  not  used  interchangeably  in  this 
section.    The  former  has  reference  only 


to  suit  brought  in  the  circuit  court  and 
the  latter  to  one  removed  from  the 
state  court.  Northern  Pacific  Ter- 
minal Co.  v.  Lowcnberg  (C.  C.  1883) 

18  B^d.  339,  341, 

This  section  applies  to  all  cases, 
whether  of  contract  or  tort  Cerri  t. 
Akron-People*s  Telephone  Co.  (D.  C. 
1914)  219  Fed.  285.  It  covers  all  dU- 
missals  for  defects  of  jurisdiction  aris- 
ing on  the  evidence,  and  prescribes  the 
showing  necessary  to  the  exercise  of 
the  power  which  it  grants.  Per  Ami- 
don,  District  Judge.  Hill  v.  Walker 
(1909)  107  Fed.  241,  92  C.  C.  A.  633, 
writ  of  certiorari  denied  29  Sup.  Ct. 
698,  214  U.  S.  617,  63  L.  Ed.  1064. 
But  it  has  no  application  where  the 
complaint  to  remove  a  cause  alleges  a 
removable  controversy,  and  the  only 
question  in  dispute  is  whether  the  case 
has  in  fact  been  removed.  Higson  v. 
North  River  Ins.  Co.  (C.  C.  1911)  184 
Fed.  165. 

The  circuit  court  having  dismissed  a 
bill  on  the  merits,  plaintiff  appealed  to 
the  supreme  court,  which  dismissed 
the  appeal  because  the  amount  ^as  in- 
sufficient to  confer  jurisdiction,  with- 
out formally  deciding  that  the  circuit 
court  was  without  jurisdiction.  The 
mandate  required  appellant  to  pay  the 
costs.  He  thereafter  brought  a  bill  to 
review  the  decree  of  the  circuit  court, 
and  have  the  cause  dismissed  for  want 
of  jurisdiction,  instead  of  on  the  merits. 
Held,  that  he  was  not  entitled  to  a 
hearing  thereon  until  he  paid  the  costs 
pursuant  to  the  mandate,  or  gave  an 
excuse  for  not  doing  so;  and  that  Act 
March  3,  1875  (18  Stat.  472),  did  not 
relieve  him  from  this  obligation.  Mil- 
ler V.  Clark  (C.  C.  1891)  47  Fed.  850. 

An  action  in  a  state  court  cannot  be 
maintained  to  declare  void  a  judgment 
of  a  federal  court,  on  the  ground  that 
the  cause  of  action  was  fraudtilently 
assigned  to  transfer  the  question  in- 
volved from  the  state  court,  which  had 
theretofore  adjudicated  it  in  another 
action,  to  the  federal  court;  but  the 
remedy  in  such  case  is  by  application 
to  the  federal  court,  under  this  section. 
Town  of  Ontario  v.  First  Nat.  Bank 
(1891)  59  Hun,  29,  12  N.  Y.  Supp.  434. 

2.  Changes  in  statute.— Effect  of  de- 
fects in  removal  proceedings,  on  juris- 
diction of  federal  court,  see  note,  under 
§  1011,  ante. 

The  original  enactment  of  1875  was 
not  superseded  by  the  Act  of  1887,  as 
amended  in  1888  (25  Stat  434,  c  866). 
Lehigh  Min.  &  Mfg.  Co.  v.  Kelly  (1895) 
16  Sup.  Ct.  307,  312,  160  U.  S.  327, 
40  L.  Ed.  444;  Board  of  Com'rs  of 
Lake  County,  Colo.,  v.  Dudley  (1899) 

19  Sup.  Ct  398,  401,  173  U.  S.  243,  43 
L.  Ed.  684  (reversing  judgment  Dudley 
V.  Board  of  Com'rs  of  Lake  County 
[1897]  80  Fed.  672,  28  C.  C.  A.  82) ; 
Barney  v.  New  York  (1904)  24  Sup. 
Ct  502,  606,  193  U.  S.  430,  48  L.  Ed. 
737;    Steigleder  t.  McQuesten  (1905) 
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25  Sup.  Ct  616,  198  U.  S,  141,  49  L. 
Ed.  986. 

Before  this  section  as  originally  en- 
acted in  1875,  the  jurisdiction  of  feder- 
al courts  could  only  be  challenged  by 
a  separate  plea  presenting  the  question 
for  actual  litigation,  and  there  is  noth- 
ing in  the  statute  changing  this  prac- 
tice. HiU  V.  Walker  (1909)  167  Fed. 
241,  92  O.  0.  A.  633,  certiorari  denied 
(1909)  29  Sup.  Ct  698,  214  U.  S.  517, 
53  L.  Ed.  1064. 

The  principle  that  a  suit  in  a  state 
court,  which  falls  within  the  descrip- 
tion of  suits  removable  into  the  federal 
circuit  court,  may  be  removed,  although 
it  could  not  originally  have  been 
brought  in  the  federal  circuit  court,  is 
not  affected  by  this  section.  Warner 
V.  Pennsylvania  R.  Co.  (C.  C.  1876) 
Fed.  Cas.  No.  17,186. 

II.  DISMISSAL  OF   CAUSE 

(A)  Power  and  duty  to  dismiss  and 
grounds  for  dismissal 

3.  In  general j^This  section  does  not 
give  the  court  power  to  choose  the  for- 
um for  litigants  and  dispense  with 
rights  created  by  statute  from  motives 
of  interest  or  sympathy  with  the  liti- 
gants, and,  where  the  jurisdiction  of  a 
state  court  has  been  terminated  by  the 
action  of  a  party  under  the  removal 
statute  and  jurisdiction  exclusively  es- 
tablished in  the  federal  court  over  the 
cause  of  action  and  the  parties  before 
it,  such  court  cannot  remand  the  cause 
for  lack  of  an  indispensable  party,  with- 
out whose  presence  it  cannot  be  deter- 
mined and  which  cannot  be  brought  in, 
but  must  dismiss  it,  even  though  such 
dismissal  may  deprive  the  plaintiff  of 
the  right  to  maintain  the  suit  in  any 
forum  because  wherever  brought  it  will 
be  removable,  and  then  subject  to  dis- 
missal for  the  same  reason.  Lawrence 
V.  Southern  Pac.  Co.  (C.  C.  1910)  180 
Fed.  822,  appeal  dismissed  Bogart  v. 
Southern  Pac.  Co.  (1913)  33  Sup.  Ct. 
497,  228  U.  S.  137,  57  L.  Ed.  768. 

The  want  of  remedy  in  the  state 
courts  constitutes  no  reason  for  afford- 
ing a  remedy  in  the  federal  court.  Lo- 
zano  V.  Wehmer  (C.  C.  1885)  22  Fed. 
755.  But  the  dismissal  by  a  federal 
court  for  want  of  jurisdiction  of  a  suit 
to  set  aside  a  deed  as  a  cloud  on  title 
cannot  be  justified  by  the  fact  that  the 
matter  was  res  judicata  or  was  under 
the  control  of  the  state  court,  since 
those  matters  affect  the  merits  of  the 
case  rather  than  the  jurisdiction. 
Huntington  v.  Laidley  (1900)  20  Sup. 
Ct.  526,  530,  176  U.  S.  668,  44  L.  Ed. 
630.  Nor,  when  a  suit  commenced  by 
attachment  is  removed  before  the  pro- 
ceedings upon  the  attachment  are  com- 
plete, does  the  fact  that  the  federal 
court  cannot  complete  such  proceedings 
authorize  dismissing  the  action.  Pur- 
dy  V.  Wallace  MflUer  &  Co.  (C.  C. 
1897)  81  Fed.  513. 

Ordinarily,  where  the  Circuit  Court 


is  without  jurisdiction,  it  is  improper 
to  make  any  order  in  the  cause  except 
to  dismiss  the  suit,  but  that  rule  does 
not  apply  to  the  action  of  the  court  in 
setting  aside  orders  improvidently  made 
before  the  want  of  jurisdiction  was 
discovered.  New  Orleans  &  B.  S.  Mail 
Co.  V.  Fernandez  (1870)  12  WaU.  130, 
135,  20  L.  Ed.  249. 

Though  a  suit  brought  in  a  state 
court,  under  a  state  statute,  to  quiet 
title  against  one  in  possession,  is  an 
equitable  suit,  which  canpot,  after  re- 
moval to  a  federal  court,  be  prosecuted 
therein,  because  there  is  an  adequate 
remedy  at  law,  the  federal  court  will 
not  dismiss  the  suit,  but  will  remand 
it  to  the  state  court  Gombert  v.  Lyon 
(C.  C.  1897)  80  Fed.  305. 

Where  a  suit  to  recover  money  only 
on  contract  was  instituted  in  the  fed- 
eral Circuit  Court  sitting  in  West  Vir- 
ginia by  notice  and  motion,  as  author- 
ized by  Code  W.  Va.  1906,  c.  121,  §§ 
6,  7,  8,  but  the  notice  did  not  show 
facts  essential  to  confer  federal  juris- 
diction, and  there  was  nothing  in  the 
record  whe*n  a  motion  to  quash  the  no- 
tice was  made  to  show  that  federal  ju- 
risdiction existed,  the  court  erred  in  re- 
fusing to  dismiss  the  action  on  the  the- 
ory that  such  jurisdiction  might  be  sub- 
sequently shown  and  appear  from  the 
record  as  finally  made.  West  Fork 
Glass  Co.  V.  Innes-Weld  Glass  Co. 
(1910)  178  Fed.  205,  101  C.  C.  A.  525. 

A  suit  begun  by  plaintiffs  as  citizens 
of  one  state  against  defendant  as  a 
corporation  duly  established  by  the  laws 
of  another  state  and  against  corpora- 
tions and  partnerships  as  trustee  of 
certain  goods  and  chattels  of  defendants 
in  their  hands  or  possession  in  another 
state  is  not  such  a  case  in  which  it  might 
appear  at  any  time  that  it  does  not 
really  and  substantially  involve  a  dis- 
pute or  controversy  within  the  juris- 
diction of  the  circuit  court  or  in  which 
the  parties  have  been  improperly  or 
collusively  made  or  joined  either  as 
plaintiffs  or  defendants  for  the  purpose 
of  creating  a  case  cognizable  or  remov- 
able, and  which  the  court  may  on  such 
fact  appearing  dismiss  or  remand  at 
any  time  under  this  section,  but  is  one 
on  its  face  cognizable  in  or  removable 
to  a  federal  court  as  being  between  cit- 
izens of  different  states  involving  a 
proper  amount,  although  the  citizenship 
was  not  fully  set  forth  in  the  writ. 
Randall  v.  New  England  Order  of  Pro- 
tection (C.  C.  1902)  118  Fed.  782,  784. 

4.  Want  of  J urisdiot ion j— Elimination 
of  grounds  for  removal,  see  40  of  this 
section.  « 

This  section  covers  all  dismissals  for 
defects  of  jurisdiction  arising  on  the 
evidence,  and  prescribes  the  showing 
necessary  to  the  exercise  of  the  power 
which  it  grants.  Per  Amidon,  District 
Judge.  Hill  V.  Walker  (1909)  167  Fed. 
241,  92  C.  C.  A.  633.  It  does  not  give 
the  court  power  to  choose  the  forum  for 
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litigants  and  dispense  with  rights  cre- 
ated by  statute  from  motives  of  inter- 
est or  sympathy  with  the  litigantSi  and, 
where  the  jurisdiction  of  a  state  court 
has  been  terminated  by  the  action  of  a 
party  under  the  removal  statute  and 
jurisdiction  exclusively  established  in 
the  federal  court  over  the  cause  of  ac- 
tion and  the  parties  before  it,  such 
court  cannot  remand  the  cause  for  lack 
of  an  indispensable  party,  without  whose 
presence  it  cannot  be  determined  and 
which  cannot  be  brought  in,  but  must 
dismiss  it,  even  though  such  dismissal 
may  deprive  the  plaintiff  of  the  right  to 
maintain  the  suit  in  any  forum  because 
wherever  brought  it  will  be  removable, 
and  then  subject  tp  dismissal  for  the 
same  reason.  Lawrence  v.  Southern 
Pac.  Co.  (C.  0.  1910)  180  Fed.  822. 

A  cause  which  has  been  removed 
should  be  dismissed,  and  not  remanded, 
where  jurisdiction  of  the  state  court 
has  never  been  lawfully  devested.  Mer- 
chants' Nat.  Bank  v.  Brown  (G.  G. 
1883)  17  Fed.  161,  4  Woods,  263.  But 
should  be  remanded  instead  of  being 
dismissed,  where  the  theory  is  that,  if 
plaintiff  be  required  to  replead  and  ful- 
ly set  up  his  title,  he  cannot  prevail 
in  any  event.  Anderson  v.  Sharp  (G. 
C.  1911)  189  Fed.  247.  Where  the  re- 
lief sought  is  grantable  in  a  state  court 
under  a  statute  enlarging  its  equitable 
jurisdiction,  but  is  beyond  the  federal 
court's  jurisdiction.  City  of  Knoxville 
V.  Southern  Paving  Const  Co.  (D.  C. 
1914)  220  Fed,  236.  And  where  a  non- 
resident necessary  party  to  the  right 
to  remove  was  not  personally  served  in 
the  state  court.  Richmond  v.  Brook- 
ings (C.  G.  1891)  48  Fed.  241. 

A  suit  begun  in  a  state  court  by  at- 
tachment of  property,  and  removed  into 
a  federal  court,  will  not  there  be  dis- 
missed for  want  of  jurisdiction  because 
there  has  been  no  personal  service  on 
defendant;  custody  of  the  res  being 
recognized  as  giving  jurisdiction.  Pur- 
dy  V.  Wallace  MUller  &  Co.  (C.  G.  1897) 
81  Fed.  513;  Hubbard  v.  Central  of 
Georgia  Ry.  Co.  (C.  G.  1904)  135  Fed. 
256. 

A  bill  in  equity  by  a  stockholder  of  a 
gas  company  against  the  company  and 
a  city  to  enforce  a  claim  for  gas  fur- 
nished the  city  held  insufficient  to  give 
a  United  States  court  jurisdiction. 
Quincy  v.  Steel  (1887)  7  Sup.  Ct  520, 
522,  120  U.  S.  241,  30  L.  Ed.  624. 

If  it  does  not  appear  at  the  outset 
that  a  suit  is  one  of  which  the  Circuit 
Court  at  the  time  its  jurisdiction  was 
invoked  could  properly  take  cognizance, 
a  suit  must  be  dismissed,  and  lack  of 
jurisdiction  cannot  ^e  supplied  by  any- 
thing set  up  by  way  of  defense.  Barker 
V.  Eastman  (1913)  206  Fed.  865, 124  O. 
C.  A.  525,  affirming  decree  (C.  C.  1911) 
392  Fed.  659. 

Where  the  averments  in  a  complaint 
or  declaration  in  an  action  in  a  United 
States  court  make  out  a  case  arising  un- 
der the  constitution,  laws,  or  treaties 
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of  the  United  States,  if,  when  all  the 
pleadings  are  in,  it  appears  that  the 
averments  are  immaterial  in  the  deter- 
mination of  the  matter  really  in  dispute 
between  the  parties,  and  especially  if 
they  were  evidently  made  for  the  pur- 
pose of  creating  a  case  cognizable  by 
the  United  States  court  where  none  in 
fact  existed,  the  court  should  not  retain 
jurisdiction  of  the  case,  but  immediate- 
ly dismiss  it,  as  this  section  applies  di- 
rectly to  such  a  case.  Robinson  v.  An- 
derson (1886)  121  U.  S.  522,  7  Sup. 
Gt  1011,  30  li.  Ed.  1021. 

5.  —  Amount  lnvolvod.^A  suit  by 
a  transferee  of  bonds  and  coupons  "does 
not  really  and  substantially  involve  a 
dispute  or  controversy  within  the  juris* 
diction'*  of  a  federal  court  if  the  trans- 
fers to  him  are  made  for  the  purpose  of 
collection  only,  and  if  the  amount  neces- 
sary to  give  jurisdiction  to  the  court  is 
made  up  by  uniting  in  his  hands  the 
bonds  or  coupons  of  owners  who  sep- 
arately had  less  than  the  jurisdictional 
amount  Waite  v.  Santa  Cruz  (1902) 
22  Sup.  Gt  327, 184  U.  S.  302,  46  L.  Ed. 
552,  reversing  judgment  City  of  Santa 
Cruz  V.  Waite  (1899)  98  Fed.  387,  39 
O.  O.  A.  106. 

The  discretion  granted  to  dismiss  a 
case  on  the  ground  that  it  does  not 
'^really  and  substantially  involve  a  dis- 
pute or  controversy  properly  within" 
its  jurisdiction,  will  not  extend  to  the 
dismissal  of  an  action  of  tort  charging 
a  malicious  injury,  and  alleging  damag- 
es at  more  than  $500,  because  it  ap- 
pears that  the  actual  damages  are  less 
than  that  amount  Barry  v.  Edmunds 
(1880)  6  Sup.  Ct.  501, 116  U.  S.  550.  29 
L.  Ed.  729.  Its  purpose  was  to  prevent 
the  court  from  taking  jurisdiction  on 
account  of  mere  colorable  allegations  to 
give  jurisdiction  unwarranted  by  the 
facts,  and  where  there  is  no  controversy 
involving  more  than  $2,000,  the  court 
has  no  jurisdiction,  though  there  is  an 
allegation  of  damages  in  a  sum  greater 
than  $2,000  which  the  party  knows  or 
has  reason  to  believe  he  cannot  recover. 
Cabot  V.  McMaster  (G.  C.  1894)  61 
Fed.  129,  130. 

In  actions  of  tort,  if  it  appears  clear- 
ly from  plaintiff's  statement  or  the  tes- 
timony of  his  witnesses  that  a  verdict 
for  $2,000  would  be  so  excessive  as  to 
require  the  court  to  set  it  aside  and 
grant  a  new  trial,  it  is  its  duty  to  dis- 
miss the  case  for  want  of  jurisdiction. 
Maxwell  v.  Atchison,  T.  &  S.  F.  R.  Co. 
(C.  C.  1888)  34  Fed.  286,  290. 

Where,  in  a  suit  in  the  federal  courts 
to  set  aside  conveyances  as  fraudulent 
and  a  cloud  on  plaintiff's  title,  the 
plaintiffs  allege  that  the  value  of  the 
land  is  more  than  $2,000,  but  it  ap- 
pears by  undisputed  testimony  in  sup- 
port of  a  plea  to  the  jurisdiction  that 
it  was  much  less,  an  order  of  dismissal 
must  be  entered.  Simon  r.  House 
(1891)  46  Fed.  317. 
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6.  — —  Federal  questlonw^Even  if  the 
complaint  brought  the  case  within 
the  jurisdiction  of  the  court,  the  suit 
should  be  dismissed  when  it  appeared 
on  the  trial  that  no  federal  question 
was  involved,  but  only  the  question 
whether  the  city  had  authority,  under 
the  laws  of  Minnesota,  to  enter  into  the 
contract  in  suit  City  of  Fergus  Falls 
V.  Fergus  Falls  Water  Co.  (1896)  72 
Fed.  873,  19  C.  C.  A.  212. 

A  statement  of  claim  which  seeks  to 
recover  damages  for  acts  of  defendant 
done  in  his  capacity  as  judge  of  a  state 
court  does  not  raise  a  federal  question, 
and,  where  there  is  no  diversity  of  cit- 
izenship, a  circuit  court  of  the  United 
States  is  without  jurisdiction,  and  it  is 
its  duty,  on  motion  therefor,  to  dismiss 
the  suit.  Kinney  v.  Mitchell  (C.  C. 
1905)  138  Fed.  270,  writ  of  error  dis- 
missed (1906)  27  Sup.  Ct  784,  203  U. 
S.  586,  51  L.  Ed.  829. 

Where  the  averments  in  a  complaint 
or  declaration  in  an  action  in  a  United 
States  circuit  court  make  out  a  case 
arising  under  the  constitution,  laws,  or 
treaties  of  the  United  State?,  if,  when 
all  the  pleadings  are  in,  it  appears  that 
the  averments  are  immaterial  in  the  de- 
termination of  the  matter  really  in  dis- 
ptite  between  the  parties,  and  especially 
if  they  were  evidently  made  for  the 
purpose  of  creating  a  case  cognizable  by 
the  United  States  court  where  none  in 
fact  existed,  the  court  should  not  re- 
tain jurisdiction  of  the  case,  but  imme- 
diately dismiss  it.  Robinson  v.  Ander- 
son (1887)  7  Sup.  Ct  1011,  121  U.  S. 
522,  30  L.  Ed,  1021. 

7.  -i>—  Diversity  of  citizenship.— The 
court  is  bound  to  dismiss  a  suit  de- 
pending for  federal  jurisdiction  on  the 
nonresidence  of  the  plaintiff,  when  it  is 
made  to  appear  that  he  is  not  in  fact  a 
nonresident.  Morris  v.  Gilmer  (1889) 
9  Sup.  Ct.  289, 129  U.  S.  315,  32  L.  Ed. 
690,  reversing  decree  Gilmer  v.  Mor- 
ris (C.  C.  1888)  35  Fed.  682. 

Where  the  complaint  in  an  action  on 
notes  states  only  that  the  parties  re- 
side in  different  states,  but  the  sum- 
mons issued  thereon  describes  them  as 
citizens  of  different  states,  the  requisite 
diversity  of  citizenship  sufficiently  ap- 
pears from  the  record  to  warrant  refus- 
al to  dismiss  in  the  supreme  court  for 
want  of  jurisdiction.  Gordon  v.  Third 
Nat  Bank  (1892)  12  Sup.  Ct  657,  659, 
144  U.  S.  97,  36  L.  Ed.  360. 

Where  the  evidence  is  sufficient  to 
support  a  finding  that  a  plaintiff  left 
the  state  of  his  residence,  where  the 
action  was  brought  and  the  defendant 
is  domiciled,  without  intention  to  per- 
manently change  his  domicile,  a  federal 
court  is  justified  in  taking  the  case  from 
the  jury,  and  directing  its  dismissal,  as 
one  not  properly  within  its  jurisdiction. 
Alabama  G.  S.  R.  Co.  v.  CarroU  (1898) 
84  Fed.  772,  28  C.  C.  A.  207,  petition 
for  rehearing  withdrawn  (1897)  88  Fed. 
985,  31  C.  C.  A.  591. 


In  an  action  by  an  alien  in  the  United 
States  circuit  court  for  a  district  of 
Michigan  against  a  Missouri  corpora- 
tion, a  false  allegation  that  plaintiff  is 
a  citizen  of  Michigan  will  be  presumed 
to  be  a  mistake  of  the  pleader,  as  the 
court  would  have  jurisdiction  in  either 
case,  and  the  suit  will  not  be  dismissed. 
Betzoldt  V.  American  Ins.  Co.  (C.  C. 
1891)  47  Fed.  705. 

8. Jurisdlotion  In  doubts— Where 

the  parties  have  an  ample  remedy  by 
proceedings  in  the  state  courts,  and 
the  federal  court  clearly  has  no  juris- 
diction over  most  of  the  matters  com- 
plained of,  and  as  to  the  others  the 
question  of  jurisdiction  is  extremely 
doubtful,  a  plea  to  the  jurisdiction 
should  be  sustained.  Freeuey  v.  First 
Nat  Bank  (C.  C.  1882)  16  Fed.  433. 

A  suit  in  a  federal  court  may  be  dis- 
missed on  motion  for  want  of  jurisdic- 
tion on  the  death  of  a  defendant  who 
is  an  indispensable  party,  where  such 
fact  plainly  appears  from  the  pleadings, 
and  the  executors  of  the  decedent  can- 
not be  brought  in,  but  if  there  is  doubt 
on  the  question,  and  it  appears  that  the 
suit  may  be  separable,  it  should  not  be 
so  dismissed,  nor  when  there  is  a  pos- 
sibility of  revival  against  the  executors, 
until  after  the  lapse  of  a  reasonable 
time.  Lawrence  v.  Southern  Pac.  Co. 
(C.  C.  1910)  177  Fed.  547. 

9.  Fraudulent  or  collusive  acte  to 
confer  Jurisdiction.— See,  also,  notes  un- 
der §  991(1),  ante. 

This  statute  is  not  intended  to  re- 
strict those  who  contemplate  bringing 
a  suit  from  selecting  as  adversaries  all 
against  whom  any  substantia]  relief 
is  sought  Garrett  v.  New  York  Trans- 
it &  Terminal  Co.  (C.  O.  1886)  29 
Fed.  129.  But  federal  courts  have 
no  jurisdiction  on  the  ground  of  di- 
verse citizenship,  when  this  diversity 
is  brought  about  by  collusion,  in 
order  to  bring  the  controversy  with- 
in the  jurisdiction  of  the  court  Mar- 
vin V.  Ellis  (C.  C.  1881)  9  Fed.  367. 
And,  where  the  arrangement  of  parties 
to  a  suit  in  a  federal  court  is  merely  a 
contrivance  between  friends  having  no 
real  antagonism,  to  give  the  court  ju- 
risdiction and  avoid  the  effect  of  state 
decisions,  the  suit  will  be  dismissed  as 
collusive,  although,  if  the  controversy 
were  real,  it  would  have  jurisdiction. 
Stephens  v.  Smartt  (C.  C.  1909)  172 
Fed.  466.  To  warrant  a  federal  court 
in  rttaining  jurisdiction  of  an  action  re- 
moved from  a  state  court,  in  which  a 
nonresident  and  a  resident  defendant 
are  joined,  on  the  ground  that  such 
joinder  was  fraudulent,  it  must  appear 
to  the  satisfaction  of  the  court  that 
such  joinder  was  wrongful,  and  for  the 
purpose  of  preventing  a  removal  by  a 
defendant  who  is  entitled  to  that  right. 
Shane  v.  Butte  Electric  Ry.  Co.  (C.  C. 
1906)  150  Fed.  801. 

A  suit  by  a  gas  company  against  a 
city  to  ^restrain  the  enforcement  of  an 
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ordinance  forfeiting  its  property  and 
franchises,  where  it  appeared  that  two 
of  the  three  directors  refused  to  insti- 
tute proceedings  in  the  local  courts  be- 
cause of  the  excited  condition  of  the 
public  mind,  in  order  that  the  third, 
who  was  a  nonresident,  might*  be  driv- 
en to  a  proceeding  in  his  own  name 
in  the  federal  courts,  held  a  case  of  col- 
lusive jurisdiction,  and  that  the  bill 
should  be  dismissed  without  prejudice 
to  a  suit  in  the  state  court.  City  of 
Detroit  v.  Dean  (1883)  1  Sup.  Ct  560, 
106  U.  S.  537,  27  L.  Ed.  300. 

The  county  of  Sacramento,  Cal.,  de- 
siring to  enjoin  a  certain  nuisance,  but 
unable  to  sue  in  the  United  States  court, 
agreed  to  furnish  the  attorneys  for  the 
plaintiff  and  bear  all  the  expenses  of 
the  present  suit.  The  plaintiff  was  in- 
terested in  the  result  of  the  suit  as 
well  as  the  county.  Held,  that  this 
was  a  suit  collusively  made,  and  the 
United  States  court  had  no  jurisdic- 
tion. Cashman  v.  Amador  &  S.  Canal 
Co.  (1880)  0  Sup.  Ct  926,  928,  118 
U.  S.  58,  30  L.  Ed.  72. 

The  face  of  bill  and  the  fact  that 
within  a  month  after  judgment  was  ob- 
tained a  suit  was  begun  in  the  state 
court  on  the  same  cause  of  action  held 
to  show  a  collusive  attempt  to  improp- 
erly give  jurisdiction  to  a  federal  court 
Quincy  v.  Steel  (1887)  7  Sup.  Ct  520, 
522,  120  U.  S.  241,  30  L.  Ed.  624. 

The  court  is  bound  to  dismiss  a  suit 
depending  for  federal  jurisdiction  on 
the  nonresidence  of  the  plaintiff,  when 
it  is  made  to  appear  that  he  is  not  in 
fact  a  nonresident.  Morris  v.  Gilmer 
(1888)  129  U.  S.  315,  9  Sup.  Ct  289, 
32  L.  Ed.  690. 

CoUusion  requiring  the  dismissal,  pur- 
suant to  this  section,  of  a  suit  against 
a  street  railway  company  in  a  federal 
court,  cannot  be  inferred  because  the 
parties  desired  that  the  administration 
of  the  railway  affairs  be  taken  in  hand 
by  the  court,  to  which  end  the  defend- 
ant admitted  the  averments  in  the  bill 
and  united  with  complainants  in  their 
request  for  the  appointment  of  receiv- 
ers, where  no  claim  is  made  that  the 
averments  in  the  bill  were  untrue,  or 
that  the  debts  named  therein  as  owing 
to  the  complainants  did  not  in  fact  ex- 
ist, and  there  is  no  question  made  as  to 
the  citizenship  of  the  complainants,  and 
not  the  slightest  evidence  of  any  fraud 
practiced  for  the  purpose  of  thereby 
creating  a  case  to  give  jurisdiction  to 
the  federal  court  In  re  Beisenberg 
(1008)  28  Sup.  Ct.  219,  224,  208  U.  S. 
90,  52  L.  Ed.  403,  dismissing  petitions 
Pennsylvania  Steel  Co.  v.  New  York 
City  R.  Co.  (C.  C.  1907)  157  Fed.  440. 

A  suit  by  nonresident  taxpayers  on 
behalf  of  themselves  and  all  other  tax- 
payers, to  restrain  a  municipal  public 
utilities  commission  from  proceeding  to 
acquire,  by  purchase  or  otherwise,  a 
waterworks  system,  on  the  ground  that 
it  was  an  unconstitutional  body  and 
its  expenditures  illegal,  should  not  be 

C10U8) 


dismissed  on  the  theory  that  complain- 
ants were  collusively  made  parties  in 
order  to  create  a  case  justifiable  in  the 
federal  courts,  because  they  were  solic- 
ited to  bring  the  suit,  and  were  indemni- 
fied by  the  existing  waterworks  com- 
pany against  liability  for  costs  or  coun- 
sel fees.  Wheeler  v.  Denver  (1913)  33 
Sup.  Ct  842,  229  U.  S.  342,  57  L.  Ed. 
1219. 

The  jurisdiction  of  a  federal  court  of 
a  suit  in  equity  by  a  nonresident  stock- 
holder to  enjoin  an  alleged  breach  of 
trust  by  the  directors  of  the  corpora- 
tion, or  other  violation  of  corporate 
duty,  is  not  affected  by  the  fact  that  he 
is  acting  in  concert  with  other  stock- 
holders, who  are  citizens  of  the  same 
state  as  the  corporation,  or  that  such 
stockholders  contribute  to  the  expenses 
of  the  suit,  where  the  controlling  ma- 
jority in  the  stockholders  and  directors 
is  opposed  to  the  objects  of  the  suit; 
and  there  is  therefore  no  collusion,  in 
the  sense  of  the  statute.  New  Albany 
Waerworks  v.  Louisville  Banking  Co. 
(1903)  122  Fed.  776,  58  C.  C.  A.  576; 
Consumers'  Gas  Trust  Co.  v.  Quinby 
(1905)  137  Fed.  882,  70  C.  C.  A.  220, 
writ  of  certiorari  denied  (1905)  25  Sup. 
Ct  808,  198  U.  S.  585,  49  L.  Ed.  1174. 

Nonresident  trustee  for  bondholders 
held  not  entitled  to  maintain  suit  in  the 
federal  court,  where  it  was  evident  that 
the  suit  was  instituted  by  the  plaintiff 
as  trustee  to  relieve  the  railway  com- 
pany, the  real  party  in  interest,  from 
the  necessity  of  resorting  to  the  state 
court  Williams  v.  City  Bank  &  Trust 
Co.  (1911)  186  Fed.  419,  108  C.  C. 
A.  341,  writ  of  certiorari-  denied  City 
Bank  &  Trust  Co.  v.  Williams  (1911) 
32  Sup.  Ct  526,  223  U.  S.  727,  56  L. 
Ed.  632. 

The  provision  herein  that,  if  at  any 
time  it  shall  appear  to  the  satisfaction 
of  the  court  that  such  suit  does  not 
really  and  substantially  involve  a  dis- 
pute properly  within  its  jurisdiction,  the 
court  shall  dismiss  the  suit,  does  not 
permit  a  defendant  to  admit  an  allega- 
tion of  his  adversary's  pleading,  and 
then  on  the  trial  offer  proof  that  his 
own  admission  is  untrue.  Draper  v. 
Springport  (C.  C.  1883)  15  Fed.  328, 
332. 

This  section  does  not  mean  that  a 
suit,  properly  brought,  must  be  dis- 
missed because  defendant  by  admissions 
or  failure  to  deny  reduces  the  amount 
in  dispute  to  less  than  the  statutory 
sum.  Fuller  v.  Metropolitan  life  Ins. 
Co.  (C.  C.  1889)  37  Fed.  163. 

A  suit  in  a  United  States  circuit 
court,  against  a  railway  company  and 
others,  to  foreclose  a  mechanic's  lien 
claimed  under  a  sbite  statute  for  mate- 
rials alleged  to  have  been  used  by  the 
company  in  the  construction  of  its  rail- 
way and  other  works,  was  brought  by 
procurement  of. one  of  the  defendants, 
to  enable  him  to  file  a  cross-bill  against 
his  codefendants,  residents  of  the  state, 
to  obtain  an  injunction  against  them. 
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and  to  evade  the  effect  of  proceedings  in 
the  state  coarts;  and  it  appeared  that, 
under  the  state  statutes,  complainant 
was  entitled  to  a  lien  for  part  of  its 
claim  only,  much  less  than  $2,000.  Held, 
that  the  circuit  court  had  no  jurisdic- 
tion, and  its  order  continuing  the  in- 
junction granted  on  the  cross-bill  must 
be  reversed.  Industrial  &  Mining  Guar- 
anty Co.  V,  Electrical  Supply  Co.  (1893) 
68  Fed.  732,  7  C.  C.  A.  471. 

Refusal  of  trustees  to  sue,  thereby  en- 
abling the  cestui  que  trust  to  bring  the 
action  in  a  federal  court,  as  involving 
a  controversy  wholly  between  citizens 
of  different  states,  will  not  be  held  col- 
lusive, thus  subjecting  the  action  to 
dismissal,  though  they  were  willing  the 
cestui  que  trust  should  bring  the  ac- 
tion and  were  friendly  to  it,  where  they 
would  not  have  sued  under  any  circum- 
stances, for  the  reason  that  they  would 
have  had  to  sue  in  a  state  court,  and 
thought  that  an  effort  would  there  be 
made  to  unduly  influence  the  jury. 
Bowdoin  College  v.  Merritt  (C.  C.  1894) 
63  Fed.  213. 

Complainants  filed  a  bill  in  a  circuit 
court  of  the  United  States  in  California 
against  defendants,  who  were  citizens 
of  that  state,  alleging  that  complain- 
ants were  heirs  at  law  of  a  decedent 
from  whom,  prior  to  his  death,  one  of 
the  defendants,  who  was  also  a  broth- 
er, and  one  of  his  heirs,  had  procured 
a  conveyance  of  all  his  property  with- 
out consideration,  and  which  was  in- 
Valid  by  reason  of  the  decedent's  in- 
sanity; that  subsequently  such  defend- 
ant, who  was  insolvent,  had  conveyed 
such  property  to  bis  codefendant  in 
payment  of  an  antecedent  indebtedness. 
The  prayer  of  the  bill  was  that  such 
conveyances  be  set  aside  as  to  such 
shares  of  the  property  as  would  have 
been  inherited  by  complainants.  Held, 
that  the  court  could  not  determine  from 
such  allegations  and  prayer  that  the  in- 
terest of  the  defendant,  who  was  a  co- 
heir with  complainants,  would  be  best 
served  by  their  success,  so  as  to  re- 
quire such  an  arrangement  of  parties 
as  would  make  him  a  complainant,  and 
defeat  the  court's  jurisdiction,  there 
being  no  proof  of  fraud  or  collusion  on 
the  part  of  complainants.  Beavis  v. 
Reavis  (C.  C.  1899)  96  Fed.  145. 

Evidence  considered,  and  held  to  show 
that  plaintiff,  in  an  action  in  a  federal 
court  on  municipal  bonds,  was  not  the 
owner  of  such  bonds  but  that  the  same 
were  owned  when  the  action  was  com- 
menced by  a  citizen  of  the  state,  and 
that  the  bringing  of  the  action  in  plain- 
tiff's name  was  a  fraud  on  the  jurisdic- 
tion of  the  court.  Edwards  v.  Bates 
County  (C.  C.  1902)  117  Fed.  526. 

Where  the  bill  of  a  stockholder  com- 
plies with  the  requirements  of  equity 
rule  94,  by  proper  allegations  of  de- 
mand on  the  company  to  bring  the  suit, 
and  its  refusal,  the  court  cannot  de- 
termine on  demurrer  that  such  action 


was  collusive.    Mills  v.  City  of  Chicago 
(C.  C.  1904)  127  Fed.  731. 

The  appointment  of  an  alien  consular 
representative  of  a  foreign  government 
as  administrator  of  a  decedent  citizen, 
for  the  sole  purpose  of  enabling  a  suit 
for  wrongful  death  to  be  brought  in  a 
federal  court,  held  such  collusion  as  to 
make  it  the  duty  of  the  court  to  dis- 
miss, under  Judicial  Code,  |  37.  Cerri 
v.  Akron-People's  Telephone  Co.  (D. 
C.  1914)  219  Fed.  285. 

10. Colorable  transfers  of  prop- 
erty.«— See,  also,  notes  under  §  991(1), 
ante. 

That  a  cause  of  action  was  trans- 
ferred for  the  purpose  of  enabling  the 
transferee  to  sue  thereon  in  the  fed- 
eral courts  does  not  deprive  such 
courts  of  jurisdiction,  where  the  trans- 
fer was  real  and  absolute.  Ashley  v. 
Board  of  Sup'rs  of  Presque  Isle  Coun- 
ty (1897)  83  Fed.  534,  27  O.  C.  A.  585 
(certiorari  denied  Board  of  Sup'rs  of 
Presque  Isle  County  v.  Ashley  [18982 
18  Sup.  Ct.  940,  169  U.  S.  736.  42  L 
E^.  1216);  Cross  v.  Allen  (1891)  12 
Sup.  Ct.  67,  69,  141  U.  S.  528,  35  L. 
Ed.  843.  But  a  colorable  conveyance  for 
the  purpose  of  giving  jurisdiction  to  a 
federal  court  will  not  give  it  jurisdic- 
tion. Maxfield  v.  Levy  (0.  C.  1797) 
Fed.  Cas.  No.  9,321,  4  DalL  330,  331, 
1  L.  Ed.  854;  Lake  County  v.  Schrad- 
sky  (1899)  97  Fed.  1,  38  C.  C.  A.  17. 
Thus  the  case  will  be  dismissed  where 
citizens  of  a  state,  owning  coupons  cut 
from  bonds  of  a  county  of  that  state, 
transfer  the  same,  witiiout  considera- 
tion, to  a  citizen  of  another  state,  in 
order  that  h^  may  join  the  causes  of 
action  thereon  with  the  causes  of  ac^ 
tion  on  other  coupons  transferred  to 
him  for  the  same  purpose  by  other 
persons,  and  thereby  make  a  case  cog- 
nizable in  a  federal  court,  though  these 
latter  persons  might  themselves  have 
sued  in  the  federal  court.  Board  of 
Com'rs  of  Lake  County,  Colo.,  v.  Dud- 
ley (1899)  19  Sup.  Ct.  398,  401,  173  U. 
S.  243,  43  U  Ed.  684. 

Where  municipal  bonds  have  been 
really  and  in  good  faith  transferred  to 
a  citizen  of  another  state,  who  could 
sue  thereon  in  the  federal  courts,  a 
subsequent  transfer,  though  only  color- 
able, does  not  deprive  such  courts  of 
jurisdiction.  Ashley  v.  Board  of  Sup'rs 
of  Presque  Isle  County  (1897)  83  Fed. 
534,  27  C.  C.  A.  585,  certiorari  denied 
Board  of  Sup'rs  of  Presque  Isle  Coun- 
ty V.  Ashley  (1898)  18  Sup.  CL  940, 
109  U.  S.  736,  42  L.  Ed.  1216. 

A  suit  brought  by  a  citizen  of  Indi- 
ana against  a  township  in  Michigan  on 
bonds  transferred  to  him  for  collection 
by  citizens  of  Michigan  held  properly 
dismissed.  Williams  v.  Notta wa  ( 1881 ) 
104  U.  S.  209,  26  L.  Ed.  719. 

In  a  bill  charging  that  defendant  had 
purchased  a  valuable  tract  of  land  at  a 
foreclosure  sale  while  acting  as  attor- 
ney for  the  defendant  therein,  who  was 
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the  complainant'B  grantor,  it  appeared 
that  complainant's  grantor  and  defend- 
ant were  citizens  of  the  same  state, 
and,  after  a  suit  begun  in  the  state 
court  was  decided  in  defendant's  favor, 
and  pending  an  appeal  to  the  supreme 
court  of  the  state,  the  conveyance  was 
made  to  her  son-in-law,  who  was  a  res- 
ident of  another  state,  and  who,  she 
testified,  offered  to  "take  the  matter  off 
her  hands."  It  did  not  appear  that  any 
part  of  the  purchase  money  stipulated 
in  the  deed  had  ever  been  paid,  or  that 
the  deed  had  ever  been  delivered  to  the 
complainant,  or  that  any  bond  for  costs 
was  ever  given  by  complainant,  or  any 
one  for  him.  Immediately  after  the 
conveyance,  suit  was  begun  in  his  name 
in  the  federal  court.  Held  clearly  a 
case  of  simulated  jurisdiction,  which 
should  have  been  dismissed.  Hayden  v. 
Manning  (1883)  1  Sup.  Ct.  617,  106  U. 
S.  586,  27  L.  Ed.  306. 

Where  a  widow,  a  citizen  of  New 
Jersey,  might  have  maintained  an  ac- 
tion on  a  policy  of  insurance  on  the  life 
of  her  husband  issued  by  a  New  Yort 
insurance  compan3%  in  the  circuit  court 
of  the  United  States  in  New  York,  but 
assigned  the  policy  to  a  trustee  resid- 
ing in  New  York,  for  her  benefit,  the 
fact  that  such  trustee  petitioned  the 
court  appointing  him  to  be  relieved  of 
his  trust,  and  such  court  appointed  a 
substitute  trustee,  who  was  a  citizen  of 
New  Jersey,  was  insufficient  in  itself  to 
require  a  dismissal  of  a  suit  brought 
by  the  substituted  trustee  in  the  fed- 
eral court  in  New  York  on  the  ground 
that  the  substituted  trustee  was  collu- 
sively  made  a  plaintiff  for  the  purpose 
of  conferring  jurisdiction.  Manhattan 
Life  Ins.  Co.  v.  Broughton  (1883)  3 
Sup.  Ct.  99,  101,  109  U.  S.  121,  27  L, 
Ed.  878. 

A  bill  in  equity  in  the  circuit  court  of 
the  United  States  against  a  town  in 
one  state  by  a  citizen  of  another,  for 
relief  against  the  accidental  omission 
of  seals  from  bonds  of  the  defendant, 
payable  to  bearer,  and  held  by  the 
plaintiff,  some  of  which  are  owned  by 
him,  and  others  of  which  are  owned  in 
different  amounts,  part  by  citizens  of 
the  state  in  which  the  town  is,  and 
part  by  citizens  of  other  states,  and 
have  been  transferred  to  him  by  the 
real  owners  for  the  mere  purpose  of 
being  sued,  should  be  dismissed  so  far 
as  regards  all  bonds  held  by  citizens  of 
the  same  state  as  the  defendant,  and 
bonds  held  by  a  citizen  of  another  state 
to  a  less  amount  than  $500.  Inhabit- 
ants of  Bernards  Tp.  v.  Stebbins 
(1883)  3  Sup.  Ct.  252,  109  U.  S.  341, 
27  L.  Ed.  956. 

Two  years  after  the  decision  of  a 
state  court  pronouncing  bonds  issued 
by  the  defendant  municipality  void, 
owners  of  the  bonds,  citizens  of  the 
state,  cut  off  the  coupons,  and  trans- 
ferred them  to  plaintiff,  a  citizen  of  an- 
other state,  under  an  arrangement  by 
which  the  latter  gave  his  nonnegotiable 
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note  for  an  amount  much  less  than  the 
face  of  the  coupons,  payable  in  two 
years  from  date,  and  agreed,  '*as  a  fur- 
ther consideration  for  said  coupons,*' 
that  if  he  succeeded  in  collecting  the 
full  amount  thereof  he  would  pay  to 
the  owners  of  the  bonds  one-half  the 
amount  collected  above  the  face  of  the 
note.  Held,  that  an  action  by  plaintiff 
on  the  coupons,  brought  in  the  United 
States  circuit  court,  should  be  dismiss- 
ed as  coming  within  the  prohibition  of 
the  above  section.  Farmington  Village 
Corporation  v.  Pillsbury  (1885)  5  Sup. 
Ct.  807,  809,  114  U.  S.  138,  29  L.  Ed. 
114. 

Where  a  firm  of  attorneys,  who  had 
received  .a  deed  to  certain  valuable 
property  from  parties  desiring  to  con- 
test the  title  of  other  claimants  there- 
to, in  turn  conveyed  the  same  to  the 
father-in-law  of  one  of  the  members  of 
the  firm,  a  poor  farmer  living  in  an- 
other state,  who  knew  nothing  about 
the  property,  and  who  afterwards,  as 
defendant  in  a  suit  to  quiet  title  to  it, 
had  the  cause  removed  to  the  United 
States  court  on  the  ground  of  his  citi- 
zenship in  such  other  state,  and  it  ap- 
peared, upon  aU  the  evidence,  that  the 
conveyance  was  made  to  him  collusive- 
ly,  for  the  mere  purpose  of  giving  the 
United  States  circuit  court  jurisdiction, 
that  court  should  refuse  to  entertain 
jurisdiction.  Little  v.  Giles  (1886)  7 
Sup.  Ct.  32,  118  U.  S.  596,  30  L.  Ed. 
269,  reversing  decree  Giles  v.  Little 
(C.  C.  1881)  13  Fed.  100. 

The  assignment  of  a  note  to  cut  off 
an  anticipated  defense  to  a  suit  to  fore- 
close the  mortgage  by  which  it  is  se- 
cured will  not  be  considered  collusive 
and  justify  a  dismissal  of  a  suit 
brought  in  a  United  States  court  by 
the  assignee  if  the  title  made  by  the 
transfer  is  complete  and  such  as  would 
enable  the  assignee  to  maintain  suit  in 
his  own  name.  Lanier  v.  Nash  (1887) 
7  Sup.  Ct  919,  922,  121  U.  S.  404,  30 
L.  Ed.  947. 

A  suit  by  a  transferee  of  bonds  and 
coupons  **does  not  really  and  substan- 
tially involve  a  dispute  or  controversy 
within  the  jurisdiction"  of  a  circuit 
court  of  the  United  States  within  the 
meaning  of  this  act  if  the  transfers  to 
him  are  made  for  the  purpose  of  col- 
lection only,  and  if  the  amount  neces- 
sary to  give  jurisdiction  to  the  court  is 
made  up  by  uniting  in  his  hand  the 
bonds  or  coupons  of  owners  who  sepa- 
rately had  less  than  the  jurisdictional 
amount.  Waite  v.  Santa  Cruz  (1902) 
22  Sup.  Ct.  327,  335,  184  U.  S.  302,  46 
L.  Ed.  552. 

Incorporation  in  Nevada  by  direction 
of  a  California  corporation,  for  the 
sole  purpose  of  having  the  matters  in 
dispute  between  such  California  corpo- 
ration and  another  corporation  of  that 
state  determined  in  a  federal  rather 
than  in  the  state  court,  where  they 
were  pending  and  undetermined  must 
be  regarded  as  an  attempt  coUuaively 
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to  make  a  party  plaintiff  simply  for  the 
purpose  of  creating  a  case  cognizable 
by  the  federal  court,  which  under  this 
section  requires  the  dismissal  of  the 
suit,  where  the  new  corporation  as- 
sumes to  be  the  owner  of  the  property 
rights  which  the  old  company  had  as- 
serted only  that  it  may  have  a  standing 
in  the  federal  court  as  a  litigant  in 
respect  of  those  rights,  and  the  old 
corporation  can  control  the  conduct  of 
the  suit  brought  by  the  new  corpora- 
tion at  any  time  up  to  the  date  of  the 
decree,  and  can  require  the  new  corpo- 
ration, in  the  event  of  a  decree  in  its 
favor,  to  transfer  the  benefit  of  such 
decree  to  the  old  corporation  without 
any  new  or  valuable  consideration. 
Miller  &  Lux  v.  East  Side  Canal  &  Ir- 
rigation Co.  (1908)  20  Sup.  Ct  111, 
113,  211  U.  S.  293,  53  L.  Ed.  189. 

In  an  action  in  a  circuit  court  by  a 
foreigner  against  a  municipal  corpora- 
tion on  coupons  from  its  bonds,  where 
there  was  evidence  sufficient  to  sustain 
a  claim  made  by  defendant  that  the 
coupons  in  suit  were  in  fact  owned  by 
a  citizen  of  the  same  state,  and  that 
their  transfer  to  plaintiff  was  merely 
colorable,  and  for  the  purpose  of  en- 
abling the  suit  to  be  brought  in  the 
federal  court,  the  court  should  have 
dismissed  the  suit,  as  collusive,  or,  if 
not  fully  satisfied  of  the  collusive  char- 
acter of  the  transfer,  should  have 
granted  the  defendant's  request  to  sub- 
mit that  issue  to  the  jury  under  proper 
Instructions.  Board  of  Com'rs  of  Lake 
County  V.  Schradsky  (1899)  97  Fed.  1, 
2,  38  C.  C.  A.  17. 

A  trial  judge  may  properly  dismiss  a 
suit,  where  he  is  satisfied  from  the  evi- 
dence produced  on  the  trial  that  the 
property  involved  as  the  subject-mat- 
ter of  the  action  was  collusively  trans- 
ferred to  plaintiff,  who  was  a  citizen  of 
•  another  state,  to  enable  a  suit  to  be 
brought  in  the  federal  court  and  in 
fraud  of  its  jurisdiction,  notwithstand- 
ing the  fact  that  he  had  previously 
overruled  a  motion  to  dismiss  on  that 
ground;  and  such  dismissal  may  be 
made  by  the  Circuit  Court  of  Appeals 
on  the  same  grounds.  Turnbull  v. 
Ross  (1905)  141  Fed.  649,  72  C.  C.  A. 
609. 

Where  persons  largely  interested  in 
a  Pennsylvania  corporation,  desiring  to 
institute  a  suit  in  the  federal  courts  of 
Pennsylvania  for  a  receiver,  caused 
certain  bonds  and  stock  of  little  or  no 
value  to  be  assigned  to  a  citizen  of 
New  Jersey,  who  was  a  mere  stenog- 
rapher in  the  office  of  one  of  the  cor- 
poration's attorneys,  for  no  other  con- 
sideration than  that  he  should  sign  the 
bill,  which  the  corporation's  attorneys 
thereafter  filed,  such  transaction  con- 
stituted a  fraud  on  the  court's  juris- 
diction sufficient  to  defeat  it,  though 
the  assignment  waa  absolute.  Kreider 
T.  Cole  (1907)  149  Fed.  647,  79  C.  C. 
A.  839,  reversing  decree  Cole  y.  Phila- 
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delphia  &  E.  Ry.  Co.  (C.  C.  1905)  140 
Fed.  944. 

The  formation  of  a  corporation  under 
the  laws  of  New  Jersey  to  take  over 
property  in  Mew  Hampshire  from  a 
corporation  of  that  state  having  the 
same  name  and  composed  largely  of  the 
same  persons  held  not  so  clearly  for 
the  purpose  of  enabling  it  to  invoke  the 
jurisdiction  of  the  federal  courts  as  to 
defeat  such  jurisdiction  on  the  ground 
of  fraud.  Percy  Summer  Club  v.  Astle 
(1908)  163  Fed.  1,  90  C.  C.  A.  527,  re- 
hearing denied  (1908)  166  Fed.  1020, 
92  C.  C.  A.  667. 

Parties  conveyed  land  to  a  stranger, 
a  citizen  of  another  state,  without  his 
knowledge  and  without  consideration, 
for  the  express  purpose  of  creating  a 
case  of  jurisdiction  in  the  United 
States  courts,  and  immediately,  with 
the  subsequent  consent  of  the  grantee, 
commenced  a  suit  in  the  United  States 
circuit  court  for  the  benefit  of  the 
grantors,  expecting  a  reconveyance^  al- 
though care  was  taken  that  there 
should  be  no  promise  made  to  recon- 
vey.  Held,  that  the  transaction  was 
only  colorable  and  collusive,  for  the 
improper  purpose  of  creating  a  case  of 
jurisdiction  for  the  courts  of  the  Unit- 
ed States,  within  the  provisions  of  the 
act  of  1875,  and  the  suit  must  be  dis- 
missed for  want  of  jurisdiction.  Coffin 
V.  Haggin  (C.  C.  1882)  11  Fed.  219, 

Where  the  plaintiff  had  no  substan- 
tial interest  in  the  coupons  sued  on, 
but  obtained  the  legal  tide  to  enable 
him  to  maintain  the  action,  and  where 
he  bought  them  without  an  inquiry  as 
to  their  validity  or  value,  and  pretend- 
ed to  pay  for  them  by  a  check  which 
he  never  paid,  it  is  the  duty  of  the 
court  to  dismiss  the  suit  Fountain  v. 
Town  of  Angelica  (C.  C.  1882)  12 
Fed.  8. 

A  plaintiff  who  has  been  introduced 
into  a  controversy  by  assignment  or 
transfer,  merely  that  he  may  acquire  a 
standing  and  relation  to  the  controver- 
sy to  enable  him  to  prosecute  it  for  the 
beneficial  interests  of  the  original  par- 
ty, is  improperly  and  collusively  made 
a  party  to  the  suit    Id. 

Where  an  owner  of  certain  lands 
leased  the  same  to  plaintiff,  though  the 
principal  motive  in  making  the  lease 
was  to  enable  plaintiff  to  sue  in  the  cir- 
cuit court  of  the  United  States,  as  it 
did  not  appear  that  the  lease  was  not 
real  and  effectual  to  pass  the  title  of 
the  term  to  plaintiff,  the  federal  court 
had  jurisdiction,  if  the  suit  involved  a 
controversy  properly  within  the  juris- 
diction of  such  court  Van  Dolsen  v. 
City  of  New  York  (C.  C.  1883)  17 
Fed.  817. 

C,  a  judgment  creditor,  and  also  the 
purchaser  of  land  under  an  execution 
sale,  conveyed  the  same  to  M.,  his  son- 
in-law,  a  nonresident,  for  an  interest  in 
a  worthless  patent  Subsequent  to  his 
agreement  to  convey  he  endeavored  to 
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obtain  posBession  of  the  land  by  pro- 
ceedings in  which  he  swore  that  he  was 
the  owner,  and  entitled  to  possession. 
The  grantee  never  saw  the  land,  never 
examined  the  title  or  Inquired  as  to  its 
value,  and  took  no  part  in  the  suit 
brought  in  his  name  to  set  aside  a 
fraudulent  deed  made  by  the  judgment 
debtor.  Held,  that  the  conveyance  was 
collusive,  and  the  court  had  no  juris- 
diction. McLean  v.  Clark  (0.  C.  1887) 
31  Fed.  501. 

Where  it  appeared  that  F.  P.  was 
the  real  party  in  interest,  the  trans- 
fers from  him  being  colorable  merely, 
within  the  meaning  of  the  act  of  March 
3,  1875,  held,  that  suit  by  N.  should 
be  dismissed;  the  actual  plaintiff  and 
the  defendant  being  both  residents  of 
Maine.  Norton  v.  European  &  N.  A. 
Ry.  (C.  C.  1887)  32  Fed.  865. 

The  organization  by  the  individual 
stockholders  of  a  corporation  existing 
under  the  laws  of  one  state  of  a  corpo- 
ration under  the  laws  of  another  state 
for  the  purpose  of  bringing  a  suit  in  a 
federal  court  to  try  title  to  a  tract  of 
land  claimed  by  the  former  corpora- 
tion, and  conveyed  to  the  latter  after 
its  organization  and  before  suit  brought, 
will  not  enable  the  grantee  to  maintain 
a  suit  in  ejectment  in  such  court.  Le- 
high Min.  &  Manuf'g  Co.  v.  Kelly  (C. 
C.  1894)  64  Fed.  401,  judgment  affirm- 
ed (1895)  16  Sup.  Ct  307,  160  U.  S. 
327,  40  L.  Ed.  444. 

Circumstances  held  not  to  show  that 
conveyance  to  corporation  was  collu- 
sive and  fictitious,  merely  for  the  pur- 
pose of  invoking  the  federal  jurisdic- 
tion. Irvine  Co.  v.  Bond  (C.  C.  1896) 
74  Fed.  849,  judgment  affirmed  Stuart 
V.  Uty  of  Easton  (1898)  18  Sup.  Ct 
650,  170  U.  S.  383,  42  L.  Ed.  1078. 

M.  Waiver  of  right  to   dismissal*— 

Defendant  does  not  preclude  himself 
from  raising  the  question  of  jurisdic- 
tion by  interposing  a  plea  of  former 
adjudication,  and  waiting  until  it  is  de- 
cided against  him.  Morris  v.  Gilmer 
(1889)  9  Sup.  Ct.  289,  292,  129  U.  S. 
315,  32  L.  Ed.  690,  reversing  Gilmer  v. 
Morris  (C.  C.  1888)  35  Fed.  682. 

Regardless  of  this  statutory  provi- 
sion, a  party  who  has  wrongfully  pro- 
cured a  removal  from  the  local  Porto 
Rican  court  to  the  federal  district 
court  cannot,  after  judgment  against 
him,  assert  that  the  federal  court  had 
no  jurisdiction  because  of  such  irregu- 
larity. Garrozi  v.  Dastas  (1907)  27 
Sup.  Ct.  224,  227,  204  U.  S.  64.  51  L. 
Ed.  369. 

Plaintiff,  who  was  in  fact  an  alien, 
sued  defendant  in  the  state  courts  of 
Washington  to  recover  for  an  alleged 
injury  while  in  defendant's  employ;  de- 
fendant being  a  citizen  and  resident  of 
New  York.  Defendant  filed  a  petition 
to  remove  the  cause  to  the  federal 
court  sitting  in  Washington,  alleging 
that  plaintiff  was  a  citizen  of  Wash- 
ington and  a  resident  of  the  Western 
district  thereof.     Defendant  after  re- 
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moval  answered  the  complaint,  and  en- 
tered on  the  trial  without  objection 
where  it  appeared  that  plaintifit  was  an 
alien,  whereupon  defendant  moved  to 
dismiss  for  want  of  jurisdiction.  Held, 
that  since  the  removal  petition  showed 
a  valid  ground  for  removal  and  the  evi- 
dence disclosed  an  equally  sufficient, 
though  different  ground,  and  defendant 
by  its  removal  proceedings  had  waived 
its  right  to  be  sued  in  the  district  of 
its  residence,  the  court  had  jurisdiction 
to  try  the  cause,  and  that  the  motion  to 
dismiss  was  properly  denied.  Katalla 
Co.  V.  Rones  (1911)  186  Fed.  30, 108  C. 
C.  A.  132,  affirming  judgment  Rones  v. 
Kattalla  Co.  (C.  O.  1910)  182  Fed. 
946. 

Objection  that  case  is  not  within  gen- 
eral jurisdiction  of  federal  court  can- 
not be  waived  by  defendant.  McEl- 
downey  v.  Card  (C.  C.  1911)  193  Fed. 
475. 

(B)  Parties   entitled  to   dismissal 

12.  In  generals— The  fact  that  remov- 
al into  the  federal  court  was  had  on 
the  application  of  the  defendant  is  im- 
material on  his  motion  to  dismiss,  if 
the  controversy  is  one  of  which  the 
court  has  no  jurisdiction.  Ferguson  v. 
Ross  (C.  C.  1889)  38  Fed.  161,  3  L.  R. 
A.  322. 

A.  suit  having  been  removed  to  a  fed- 
eral court  on  motion  of  defendant,  he 
cannot  move  its  dismissal  because  it 
was  improperly  brought  in  the  original 
court,  nor  can  he  attack  the  jurisdic- 
tion of  the  court  to  which  it  was  re- 
moved. Edwards  v.  Connecticut  Mut 
Life  Ins.  Co.  (C.  C.  1884)  20  Fed.  452. 

Where  a  creditors'  bill  in  a  federal 
court  against  a  corporation  showed  the 
requisite  facts  to  give  the  court  juris- 
diction, a  creditor  who  is  subsequently 
brought  in  as  a  defendant  to  an  inter- 
vening bill  for  the  foreclosure  of  a 
mortgage  on  the  property  of  the  corpo- 
ration, which  is  in  the  hands  of  the 
receiver,  cannot  attack  the  jurisdiction 
by  a  plea  alleging  that  the  original  suit 
was  brought  by  collusion  between  com- 
plainant and  the  corporation  in  procur- 
ing the  assignment  of  the  claim  to  com- 
plainant in  order  to  give  the  court  ju- 
risdiction, when  it  is  not  shown  that 
the  intervener  was  a  party  to  such  col- 
lusion. Morton  Trust  Co.  v.  New  York 
&  O.  R.  Co.  (C.  C.  1900)  105  Fed.  539. 

(CJ  Proceedings  for  dismissal 

13.  ObJections—iNanner  of  raising^— 

Under  this  section  it  is  immaterial  in 
what  manner  or  by  what  pleading  the 
question  is  raised.  Briggs  v.  Traders' 
Co.  (C.  0.  1906)  145  Fed.  254.  Where 
want  of  jurisdiction  appears  from  the 
complaint  in  an  action  in  a  federal 
court,  it  is  the  duty  of  the  court  to 
take  cognizance  of  it,  regardless  of  the 
manner  in  which  it  is  brought  to  the 
court's  attention.  Koike  v.  Atchison, 
T.  &  S.  F.  Ry.  Co.  (C.  C.  1907)  157 
Fed.  623;  Pennsylvania  Co.  y.  Bay  (C 
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C.  1905)  138  Fed.  208.  In  other 
words,  a  question  of  jurisdiction  is  fun- 
damental, and  may  be  raised  at  any 
time,  in  any  mode,  and  at  every  step  in 
the  proceedings,  either  by  the  court  of 
its  own  motion  or  by  the  parties,  and 
such  investigation  may  be  instituted  as 
shall  be  necessary  to  establish  or  de- 
feat the  court's  jurisdiction.  Kreider 
V.  Cole  (1907)  149  Fed.  647,  79  C.  O. 
A.  339,  reversing  decree  Cole  v.  Phila- 
delphia &  E.  Ry.  Co.  (C.  C.  1905)  140 
Fed.  944. 

A  defect  of  jurisdiction  appearing  in 
the  pleadings  may  be  taken  advantage 
of  by  motion  in  arrest  of  judgment  or 
writ  of  error.  Blachly  v.  Davis  (C.  C. 
1839)  Fed.  Cas.  No.  1,456. 

Where  want  of  jurisdiction  appears 
upon  the  face  of  the  pleadings,  the  ob- 
jection should  be  taken  by  demurrer; 
otherwise  by  plea.  Varner  v.  West  (C. 
C.  1873)  Fed.  Cas.  No.  16,885. 

See,  also,  notes  under  §  991(1),  ante, 
as  to  manner  of  raising  objections  to 
jurisdiction. 

14.  —  Time     of     raising^— In     the 

courts  of  the  United  States  it  is  never 
too  late  to  consider  the  question  of  ju- 
risdiction, and  if  at  any  time  the  want 
of  jurisdiction  should  appear  it  is  the 
duty  of  the  court  to  arrest  the  pro- 
ceeding. Spring  V.  Domestic  Sewing 
Mach.  Co.  (C.  C.  1882)  13  Fed.  446; 
Vannerson  v.  Leverett  (C.  C.  1887)  31 
Fed.  376.  A  motion  to  dismiss  for 
want  of  jurisdiction  may  be  considered 
at  any  time  before  final  judgment  or 
decree.  Blythe  v..  Hinckley  (C.  C. 
a  897)  84  Fed.  246,  appeal  dismissed 
(1899)  19  Sup.  Ct  497,  173  U.  S.  501, 
43  L.  Ed.  783;  Briggs  v.  Traders'  Co.  (C. 
C.  1906)  145  Fed.  254.  Thus,  when, 
during  the  trial  it  appears  from  the 
testimony  that  the  controversy  in  the 
suit  is  not  one  between  a  citizen  of  a 
state  of  the  United  States  and  a  citizen 
of  a  foreign  state,  as  alleged  in  the 
declaration,  but  one  between  two  al- 
iens, and  no  question  arising  under  the 
constitution  or  laws  of  the  United 
States  is  involved,  a  motion,  after  ver- 
dict, to  dismiss  for  want  of  jurisdic- 
tion will  be  granted.  Hartog  v.  Mem- 
ory (C.  C.  1885)  23  Fed.  835,  order 
reversed  (1886)  6  Sup.  Ct.  521,  116  U. 
S.  588,  29  L.  Ed.  726. 

Where  a  stockholder's  suit  for  disso- 
lution of  a  corporation,  brought  in  a 
federal  court,  and  of  which  such  court 
had  jurisdiction  on  the  face  of  the  rec- 
ord, had  proceeded  for  16  months,  dur- 
ing which  time  a  receiver  had  been  ap- 
pointed who  had  collected  the  assets  of 
the  corporation  and  made  an  advanta- 
geous sale  of  its  property,  and  the 
claims  of  creditors  had  been  proved,  a 
nonparticipating  creditor  which  in  the 
meantime  with  knowledge  of  the  suit 
proceeded  in  a  state  court  and  obtain- 
ed a  judgment  against  the  corporation 
will  not  be  permitted  to  intervene  after 
such  lapse  of  time  to  raise  an  issue  of 
fact  upon  the  question  of  jurisdiction 


in  respect  to  which  it  does  not  claim  to 
have  any  more  knowledge  or  informa- 
tion than  it  had  when  the  suit  was 
commenced.  Briggs  v.  Traders'  Co.  (C. 
C.  1906)  145  Fed.  254. 

The  question  of  jurisdiction  may  be 
raised  on  motion  to  dismiss  the  libel 
before  the  cause  is  reached  on  the  cal- 
endar, although  not  raised  by  excep- 
tions before  answer.  Wenberg  v.  Car- 
go of  Mineral  Phosphate  (D.  C.  1883) 
15  Fed.  285. 

Suit  was  brought  by  service  of  pro- 
cess on  defendant's  secretary  in  the 
state  of  New  York  March  16,  1911. 
On  April  3d  following,  the  case  was  re- 
moved to  the  federal  Circuit  Court,  and 
on  April  21st  affidavits  qt  defendant's 
officers,  supporting  a  motion  to  dismiss, 
were  made  in  Connecticut  and  forward- 
ed to  defendant's  attorney  in  New 
York.  Such  attorney  appeared  special- 
ly on  April  26th  and  moved  to  set 
aside  the  service;  the  papers  being 
served  on  the  28th.  Held,  that  the  mo- 
tion was  not  barred  by  laches.  Phelps 
V.  Connecticut  Co.  (C.  C.  1911)  188 
Fed.  765. 

Neither  this  section  nor  rule  9  of  the 
circuit  court  providing  that,  "when  any 
matter  in  abatement,  other  than  such 
as  affects  the  jurisdiction  of  the  court, 
shall  be  pleaded  in  the  same  answer 
with  matter  in  bar  or  to  the  merits,  or 
simultaneously  with  an  answer  of  mat- 
ter in  bar  or  to  the  merits,  the  matter 
so  pleaded  in  abatement  shaU  be  deem- 
ed to  be  waived,"  authorizes  a  plea  to 
the  jurisdiction  to  be  entered  after  an- 
swer to  the  merits,  and  after  the  com- 
mencement of  taking  testimony.  Hew- 
itt V.  Story  (C.  C.  1889)  39  Fed.  158, 
bill  dismissed  (C.  C.  1892)  51  Fed. 
101. 

15. -»—  Dismissal  by  court  on  its 
own  motion.— Where  dismissal  of  a  suit 
for  want  of  jurisdiction  is  proper  the 
court  may  dismiss  of  its  own  motion. 
Cutler  V.  Rae  (1849)  7  How.  729,  731. 
12  L.  Ed.  890;  Morris  v.  Gilmer  (1889) 
9  Sup.  Ct.  289,  292,  129  U.  S.  315,  32 
L.  Ed.  690;  Colburn  v.  Hill  (1900) 
101  Fed.  500,  506,  41  C.  C.  A.  467; 
Consolidated  Rubber  Tire  Co.  v.  Fer- 
guson (1910)  183  Fed.  756,  106  C.  C. 
A.  330;  Farmers'  Oil  &  Guano  Co.  v. 
Duckworth  Co.  (1914)  217  Fed.  362, 
133  C.  C.  A.  278;  U.  S.  v.  Wickersham 
(C.  C.  1882)  10  Fed.  505,  511;  Gage 
V.  Riverside  Trust  Co.  (C.  C.  1906) 
156  Fed.  1002,  1009.  It  is  the  duty  of 
court,  on  its  own  motion,  to  inquire 
into  the  question  of  its  jurisdiction. 
McEldowney  v.  Card  (C.  C.  1911)  193 
Fed.  475;  A.  B.  Andrews  Co.  v.  Punc- 
ture Proof  Footwear  Co.  (C.  C.  1909) 
168  Fed.  762;  Harrington  v.  Great 
Northern  Ry.  Co.  (C.  C.  1909)  169 
Fed.  714;  Gundall  v.  Manhattan  Ry. 
Co.  (D.  C.  1913)  206  Fed.  410.  And 
to  dismiss  of  its  own  motion,  if  juris- 
diction does  not  affirmatively  appear. 
Williams  v.  Nottawa  Tp.  (1881)  104 
U.  S.  209,  211,  212,  26  L.  Ed.  719;   El- 
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lenwood  y.  Marietta  Chair  Co.  (1805) 
15  Sup.  Ct.  771,  772,  158  U.  S.  105,  39 
L.  Ed.  913;  Newcomb  v.  Burbank 
(1910)  181  Fed.  334,  104  C.  C.  A.  164; 
Spring  V.  Domestic  Sewing  Mach.  Co. 
(C.  C.  1882)  13  Fed.  446;  Rae  y. 
Grand  Trunk  Ry.  Co.  (C.  C.  1882)  14 
Fed.  401;  U.  S.  y.  Crawford  (C.  C. 
1891)  47  Fed.  561;  Bertha  Zinc  & 
Mineral  Co.  v.  Carico  (C.  C.  1893)  61 
Fed.  132,  137;  Gage  y.  Riyerside  Trust 
Co.  (C.  C.  1906)  156  Fed.  1002;  Ris- 
ley  V.  City  of  Utica  (C.  C.  1910)  179 
Fed.  875;  Bucyrus  Co.  y.  McArthur 
(D.  C.  1914)  219  Fed.  266. 

16. Motion   of   party^^Want  of 

jurisdiction  of  a  federal  court,  apparent 
on  the  face  of  a  bill,  may  be  taken  ad- 
yantage  of  by  a  motion  to  dismiss. 
Ladew  y.  Tennessee  Copper  Co.  (C.  C. 
1910)  179  Fed.  245,  decree  affirmed 
(1910)  31  Sup.  Ct  81.  218  U.  S.  357, 
54  U  Ed.  1069,  and  Wetmore  y.  Ten- 
nessee Copper  Co.  (1910)  31  Sup.  Ct. 
84,  218  U.  S.  309,  54  L.  Ed.  1073; 
Municipal  Inv.  Co.  y.  Gardiner  (C.  C. 
1894)  62  Fed.  954.  Which  motion  may 
be  based  upon  the  proofs  taken  by  a 
master  to  whom  the  cause  has  been  re- 
ferred. Steigleder  y.  McQuesten 
(1905)  25  Sup.  Ct  616,  198  U.  S.  141, 
49  L.  Ed.  98a 

Where  the  petition  shows  on  its  face 
that  the  court  has  not  jurisdiction  of 
the  cause,  the  action  may  be  dismissed 
on  motion.  The  objection  need  not  be 
first  raised  by  demurrer.  Connor  y. 
Vicksburg  &  M.  R.  Co.  (C.  C.  1888)  36 
Fed.  273,  1  U  R.  A.  331. 

The  question  of  jurisdiction  may  be 
considered  on  motion  to  dismiss,  though 
a  plea  to  the  jurisdiction  is  the  better 
practice.  Stichtenoth  v.  Central  Stock 
&  Grain  Exch.  of  Chicago  (C,  C.  1900) 
99  Fed.  1. 

If  a  suit  does  not  inyolye  a  dispute 
or  controversy  properly  within  the  ju- 
risdiction of  the  Circuit  Court,  on  a  mo- 
tion to  dismiss  being  filed  it  is  the  plain 
duty  of  that  court  to  proceed  no  fur- 
ther therein,  but  to  dismiss  the  suit. 
Kinney  y.  Mitchell  (1905)  136  Fed.  773, 
69  C.  C.  A.  493. 

17.  -—  Plea  to  Jurisdiction  or  In 
abatement.— A  plea  in  abatement  on  the 
ground  that  parties  were  improperly  or 
coUusiyely  joined  to  make  the  case  cog- 
nizable in  the  federal  courts  raises  no 
issue  involving  the  construction  or  ap- 
plication of  the  constitution  so  as  to 
make  the  case  appealable  directly  from 
the  circuit  to  the  supreme  court.  Mer- 
ritt  y.  President,  etc.,  of  Bowdoin  Col- 
lege (1898)  18  Sup.  Ct.  415,  417,  169 
U.  S.  551,  42  L.  Ed.  850. 

A  plea  to  the  jurisdiction  of  a  fed- 
eral circuit  court,  based  upon  the 
ground  that  the  complainants  had  coUu- 
sively  made  parties  complainants  and 
defendants  for  the  purpose  of  showing 
the  requisite  diversity  of  citizenship,  is 
insufficient  in  law  if  it  does  not  specify 
what  parties  are  alleged  collusively  to 
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have  been  made.  Helm  v.  Zarecor 
(1911)  32  Sup.  Ct  10, 11,  222  U.  S.  32, 
56  U  Ed.  77. 

If  a  defendant  wishes  to  contest  the 
citizenship  of  the  parties  to  an  action 
in  the  national  courts,  he  .must  do  so  by 
plea  in  abatement;  and  such  a  plea,  if 
joined  to  one  to  the  merits,  may  be 
stricken  out,  but  is  not  liable  to  a  de- 
murrer. Wythe  y.  Myers  (O.  C.  1876) 
Fed.  Cas.  No.  18,119. 

18,   19. Showina  of  grounds  for 

dismissaid— An  action  will  not  be  dis- 
missed by  a  circuit  court  of  appeals  on 
the  ground  that  the  pleadings  do  not 
show  the  requisite  diversity  of  citizen- 
ship to  give  the  circuit  court  jurisdic- 
tion, on  motion  of  the  plaintiff,  who 
brought  the  action  in  that  court,  where 
the  requisite  jurisdictional  facts  appear 
in  the  evidence  embodied  in  his  bill  of 
exceptions.  Jumeau  y.  Brooks  (1901) 
109  Fed.  353,  48  C.  C.  A.  397. 

In  an  action  by  the  assignee  of  a 
mechanic's  lien,  brought  to  foreclose 
the  lien  in  the  federal  court,  if  there  is 
no  averment  as  to  the  citizenship  of  the 
original  parties  it  will  be  presumed 
that  they  are  citizens  of  the  same  state, 
and  the  bill  will  be  dismissed  for  want 
of  jurisdiction.  Hampton  v.  Tnickee 
Canal  Co.  (C.  C.  1883)  19  Fed.  1. 

When  it  appears  from  the  plaintiff's 
own  testimony  that  one  of  the  causes 
of  action  pleaded  never  had  any  exist- 
ence, and  the  remaining  matters  are  not 
of  sufficient  value  to  support  the  juris- 
diction, the  case  must  be  dismissed. 
Horst  v.  Merkley  (0.  C.  1894)  59  Fed. 
502. 

It  is  the  duty  of  the  court  to  con- 
sider affidavits  showing  its  want  of  ju- 
risdiction, although  they  are  filed  after 
the  taking  of  testimony  in  the  case  has 
been  closed.  Anderson  v.  Bassman  (C. 
C.  1905)  140  Fed.  10. 

20. Prpof  as  to  grounds  of  ob- 
jection^—Where  a  complaint  contains 
proper  jurisdictional  allegations  to  jus- 
tify dismissal  of  an  action  for  want  of 
jurisdiction  under  this  section,  evidence 
must  be  produced  showing  a  legal  cer- 
tainty that  such  suit  does  not  substan- 
tially involve  a  controversy  within  the 
jurisdiction.  Per  Amidon,  District 
Judge.  Hartog  v.  Memory  (1886)  6 
Sup.  Ct.  521,  116  U.  S.  588,  29  U  Ed. 
725  (reversing  order  [C.  C.  1885]  23 
Fed.  835) ;  Deputron  v.  Young  (1890) 
10  Sup.  Ct  539.  134  U.  S.  241,  33  L. 
Ed.  923;  Put-in-Bay  Waterworks, 
light  &  Ry.  Co.  v.  Ryan  (1901)  21 
Sup.  Ct.  709.  716,  181  U.  S.  400,  45 
L.  Ed.  927;  Wecker  y.  National  Enam- 
eling &  Stamping  Co.  (1907)  27  Sup. 
Ct  184,  185.  204  U.  S.  176,  51  L.  Ed. 
430,  9  Ann.  Cas.  757;  National  Ma- 
sonic Ace.  Ass'n  y.  Sparks  (1897)  83 
Fed.  225,  28  C.  C.  A.  399;  Adams  ▼. 
Shirk  (1902)  117  Fed.  801,  65  C.  C. 
A.  25;  Hill  v.  Walker  (1909)  167  Fed. 
241.  92  C.  G.  A.  633  (writ  of  certiorari 
denied  [1909]  29  Sup.  Ct  698,  214  U. 
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S.  517,  53  L.  Ed.  1064);  Third  Nat 
Bank  v.  Town  of  Seneca  ITalla  (C.  O. 
1883)  15  Fed.  783;  Ninth  Nat.  Bank 
V.  Ralls  Co.  (C.  C.  1884)  20  Fed.  374; 
Simpson  t.  Phillipsdale  Paper  Mill  Go. 
(D.  C.  1915)   223  Fed.  661. 

A  suit  cannot  properly  be  dismissed 
as  not  substantially,  involving  an  amount 
sufficient  to  give  jurisdiction,  unless  the 
facts  when  made  to  appear  on  the  rec- 
ord create  a  legal  certainty  of  that  con- 
clusion. Wetmore  v.  Rymer  (1898)  18 
Sup.  CL  293,  298, 169  U.  S.  115.  42  L. 
Ed.  682;  Howe  v,  Howe  &  Owen  Ball 
Bearing  Co.  (1907)  154  Fed.  820,  83 
C.  C.  A.  536;  Walker  v.  Flint  (C.  0. 
1881)  7  Fed.  435. 

21.  Determination  and  scope  of  in- 
quiry^-^If  the  want  of  jurisdiction  do^s 
not  appear  from  the  bill  or  record  but 
the  objection  is  based  on  alleged  extrin- 
sic facts,  it  is  the  duty  of  the  court  to 
exercise  its  discretion  in  determining 
whether  or  not  in  the  then  condition  of 
the  cause  and  in  view  of  the  relations 
existing  between  the  parties  by  reason 
of  the  proceedings  already  taken  there- 
in, it  will  permit  such  issues  of  fact  to 
be  raised.  Briggs  v.  Traders*  Co.  (C. 
C.  1906)  145  Fed.  254. 

A  consideration  of  the  averments  of 
an  answer  in  determining  whether  the 
circuit  court  has  jurisdiction  of  a  suit 
commenced  therein  is  necessitated. 
Excelsior  Wooden  Pipe  Co.  v.  Pacific 
Bridge  Co.  (1902)  22  Sup.  Ct.  681.  185 
U.  S.  282,  46  L.  Ed.  910,  reversing  de- 
cree (1901)  109  Fed.  497,  48  C.  C.  A. 
349. 

Where  jurisdiction  depends  on  the 
subject-matter  of  the  suit,  the  court 
may,  if  necessary,  irrespective  of  the 
pleadings,  retain  the  case  until  a  trial 
of  the  facts  before  the  jury  or  the  court, 
and  then,  on  the.  proof,  determine  the 
question  of  jurisdiction.  Eaton  v.  Cal- 
houn (C.  C.  1880)  15  Fed.  155. 

Under  this  section  the  court  had  au- 
thority to  try  the  question  of  fact  as  to 
whether  the  amount  of  damages  that 
fairly  could  be  claimed  was  sufficient  to 
give  it  jurisdiction.  Globe  Refining  Co. 
V.  Landa  Cotton  Oil  Co.  (1903)  23  Sup. 
Ct.  754,  757,  190  U.  S.  540,  47  L.  Ed. 
1171. 

On  a  motion  to  dismiss  for  want  of 
jurisdiction,  the  court  will  not  ordi- 
narily enter  into  a  consideration  of  the 
merits,  but,  if  the  case  shows  a  bona 
fide  claim  within  the  jurisdiction  of  the 
courts,  with  a  reasonable  plausibility  in 
support  thereof,  the  question  of  juris- 
diction will  be  passed  until  the  cause 
is  considered  on  the  merits  on  formal 
pleadings.  York  County  Sav.  Bank  v. 
Abbot  (C.  0.  1904)  131  Fed.  980. 

Where  a  cause  is  removed  as  having 
been  commenced  against  a  federal  offi- 
cer for  an  act  done  under  color  of  the 
United  States  revenue  laws,  the  ques- 
tion whether  the  defendant  was  acting 
In  performance  of  his  duty  as  an  offi- 
cer of  the  customs  under  the  revenue 
laws  is  a  matter  of  fact  involved  in  the 


merits  of  the  case,  which  cannot  be 
raised  upon  a  motion  to  dismiss  the 
suit.  Wood  V.  Matthews  (C.  C.  1852) 
Fed.  Cas.  No.  17.955. 

Where  defendant  properly  raised  a 
question  of  jurisdiction  by  plea  in  abate- 
ment alleging  that  both  parties  were  cit- 
izens of  the  same  state,  there  was  no 
error  in  submitting  the  same  to  the  jury 
as  a  separate  issue,  irrespective  of  the 
issue  on  the  merits.  Terry  v.  Davy 
(1901)  107  Fed.  50,  46  C.  C.  A.  141. 

It  seems  that  since  Act  March  3, 1875, 
the  court  is  not  concluded  on  the  ques- 
tion of  jurisdiction  by  the  amount  laid 
in  the  complaint;  and  if,  at  the  trial, 
that  amount  should  appear,  from  the 
testimony  of  plaintiff  and  his  witnesses, 
to  have  been  laid  beyond  his  reasonable 
expectation  of  recovery,  the  action 
should  be  dismissed.  Holden  v.  Utah  & 
M.  Machinery  Co.  (C.  C.  1897)  82  Fed. 
209.  writ  of  error  dismissed  (1899)  97 
Fed.  983,  38  C.  C.  A.  692. 

Where  a  defendant  after  verdict  and 
judgment  for  the  first  time  raises  the 
question  of  jurisdiction,  on  the  ground 
that  there  was  no  evidence  to  support 
the  jurisdictional  allegations  of  plain- 
tiflTs  pleading,  which  were  put  in  issue 
by  a  general  denial,  it  is  competent  for 
the  court  to  set  aside  the  judgment  for 
the  purpose  of  inquiring  into  the  ques- 
tion, either  with  or  without  a  jury,  as  it 
may  see  fit;  and,  unless  it  shaU  appear 
from  the  evidence  adduced  or  from  the 
record  that  it  is  without  jurisdiction,  it 
may  re-enter  the  judgment  on  the  ver- 
dict. Toledo  Traction  Co.  v.  Cameron 
(1905)  137  Fed.  48,  69  C.  C.  A.  28. 

Complainant  filed  a  bill  as  a  citizen  of 
Nevada  against  defendant,  a  citizen  of 
California,  in  the  circuit  court  for  the 
district  of  California.  Defendant  filed 
a  plea  in  abatement,  alleging  that  com- 
plainant was  a  citizen  of  California, 
whereupon  complainant  filed  a  replica- 
tion, and  the  issue  of  citizenship  upon 
hearing  was  decided  in  favor  of  com- 
plainant Defendant  then  filed  an  an- 
swer to  the  merits  of  the  case,  and  also 
denied  that  complainant  was  a  citizen 
of  Nevada.  A  replication  was  filed  and 
testimony  taken,  and  subsequently, 
pending  the  examination  of  witnesses, 
defendant  offered  to  show  by  affidavits 
that  complainant  was  in  fact  a  citizen  of 
California.  Held,  that  the  determina- 
tion of  the  issue  as  to  citizenship  on  the 
plea  in  abatement  was  conclusive,  and 
could  not  be  raised  and  determined 
again  on  affidavits  or  upon  the  denials 
in  the  answer.  Sharon  v.  Hill  (C.  C. 
1885)  28  Fed.  722. 

In  an  action  begun  in  a  state  court, 
under  a  state  statute  giving  that  court 
Jurisdiction  of  such  actions  brought 
against  a  foreign  corporation,  provided 
the  plaintiff  be  a  resident  of  the  state, 
the  answer  averred,  as  an  objection  to 
the  jurisdiction,  that  the  plaintiff  was 
not  a  resident  of  the  state.  The  de- 
fendant, having  removed  the  action  to 
the  United  States  circuit  court,  moved 
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regular  term.  Kansas  City  &  T.  R.  Co. 
T.  Interstate  Lumber  Co.  (C.  C.  1883) 
37  Fed.  3. 

27.  Remand  in  part^— Where  a  rail- 
road company  and  an  electric  light  com- 
pany were  joined  as  defendants  in  an 
action  for  tort,  and  the  railroad  com- 
pany, claiming  a  separable  controversy, 
removed  the  cause  for  diversity  of  citi- 
senship,  and  a  motion  to  remand  was 
denied  as  to  it  but  granted  as  to  electric 
company,  the  court  had  jurisdiction  to 
proceed  to  trial  as  against  the  railroad 
company  alone.  Chicago  Great  West- 
em  R.  Co.  V.  Hulbert  (1913)  205  Fed. 
248,  125  C.  C.  A.  98. 

Where  it  appears  that  any  of  the  de- 
fendants are  not  entitled  to  removal, 
the  cause  as  to  them  must  be  remanded. 
Field  V,  Lownsdale  (O.  C.  1867)  Fed. 
Cas.  No.  4,769. 

Where  a  rule  to  show  cause  why  de- 
fendant should  not  be  attached  for  con- 
tempt for  violating  an  injunction  was 
granted  by  the  state  court  before  re- 
moval of  the  cause,  held,  that  the  fed- 
eral court  would  remand  the  contempt 
proceedings  while  retaining  the  main 
cause  for  adjudication.  Voorhees  v.  Al- 
bright (C.  C.  1879)  Fed.  Cas.  No.  16,- 
999. 

28.  Remand  on  consents— Where  a  re- 
movable suit  has  been  properly  removed 
under  the  act  of  March  3,  1875,  from  a 
state  court  into  a  federal  circuit  court, 
the  consent  of  parties  cannot  authorize 
that  court  to  remand  the  cause  to  the 
state  court.  Tjawton  v.  Blitch  (C.  C. 
1887)  30  Fed.  641. 

29.  Effect  of  waiver  of  defects  by  de- 
fendant.»The  failure  to  file  a  plea  in 
abatement  in  the  state  court  is  a  volun- 
tary admission  that  the  action  was  prop- 
erly before  that  court,  and  the  case 
comes  into  the  federal  court  in  the  same 
condition  in  which  it  was  in  the  state 
court.  Wertheim  v.  Continental  Ry.  & 
Trust  Co.  (C.  C.  1882)  11  Fed.  689, 
20  Blatchf.  508. 

A  circuit  court  cannot  declare  void,  in 
a  collateral  action,  a  judgment  of  the 
circuit  court  of  appeals  in  a  case  re- 
moved from  a  state  court,  though  the 
record  fails  to  show  facts  necessary  to 
warrant  the  removal.  Dexter,  Horton 
&  Co.  V.  Sayward  (C.  C.  1897)  84  Fed. 
296. 

The  rule  of  federal  courts  that  a  suit 
to  set  aside  a  fraudulent  conveyance 
can  only  be  maintained  by  judgment 
creditors  if  waived  by  defendant  cannot 
be  invoked  by  plaintiff  to  defeat  juris- 
diction on  removal.  Closser  v.  Strawn 
(D.  C.  1015)  227  Fed.  139. 

(B)  Orounda  for  remand 

30.  Want  of  Jurisdiction  or  of  cause 
for  removal.— The  sufficiency  of  remov- 
al proceedings  may  be  attacked  in  the 
federal  court  on  any  ground  available 
in  the  stnte  court.  Cropsey  v.  Sun 
Printing  &  Publishing  Asrs'n  (D.  C. 
1914)   215  Fed.  132.     A  suit  removed 
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to  the  federal  court  will  be  remanded 
where  it  is  not  within  the  jurisdiction 
of  that  court  Ryan  v.  Young  (C.  C. 
1879)  Fed.  Cas.  No.  12,188;  Anderson 
V.  Sharp  (C.  C.  1911)  189  Fed.  247. 
Where  it  is  manifest  on  the  face  of  an 
affidavit  or  petition  for  removal  from 
a  state  to  a  federal  court  that  a  remov- 
al is  improper.  Cameron  v.  Hodges 
(1888)  8  Sup.  Ct  1154,  1156,  127  U. 
S.  322,  32  Ia  Ed.  132.  And  where  a 
state  is  a  party.  New  Jersey  v.  Bab- 
cock  (C.  C.  1823)  Fed.  Cas.  No.  10,- 
163.  Unless  it  has  no  real  interest  in 
the  controversy,  in  which  case  remand 
will  be  refused.  Ex  parte  Nebraska 
(1908)  28  Sup.  Ct  581,  209  U.  S.  436, 
52  Lw  Ed.  876.  Where  a  suit  is  brought 
in  a  state  court  in  a  federal  judicial 
district  of  which  neither  plaintiff  nor 
defendant  is  a  resident,  unless  the 
plaintiff  consents  to  the  suit  proceed- 
ing in  the  diGrtrict  by  appearance  and 
pleading.  George  v.  Tennessee  Coal, 
Iron  &  R.  Co.  (C.  C.  1911)  184  Fed. 
951.  Where  sufficient  grounds  for  the 
removal  are  not  shown.  Urtetiqui  v. 
D'Arcy  (1835)  9  X*et  692,  701,  9  L. 
Ed.  276;  Jackson  y.  Allen  (1889)  10 
Sup.  Ct  9.  132  U.  S.  27,  33  L.  Ed. 
249.  When  it  appears  by  the  defend- 
ant's answer  that  no  such  defense  as  is 
alleged  in  the  petition  for  removal  is 
claimed  or  made.  Magee  v.  Union  Pac. 
R.  Co.  (C.  C.  1873)  Fed.  Cas.  No. 
8,945.  Where  the  action  is  a  personal 
injury  suit  brought  in  a  state  court  in 
Colorado  by  an  alien  against  a  corpo- 
rotion  residing  in  Illinois  and  Iowa,  and 
removed  to  the  Colorado  federal  court, 
and  plaintiff  objects  to  the  federal  court 
taking  jurisdiction.  Sagara  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.  (C.  C.  1911)  189 
Fed.  220.  AVhere  the  case  has  been 
removed  in  the  circuit  court  of  the 
Southern  district  of  New  York  on  the 
allegation  that  plaintiff  was  a  citizen  of 
New  York,  and  defendant  a  citizen  of 
Massachusetts  and  it  is  not  denied  that 
plaintiff  is  an  alien.  Galvin  v,  Boutwell 
(C.  C.  1872)  Fed.  Cas.  No.  5,207. 
Where,  after  the  removal  of  a  cause 
wherein  the  requisite  citizenship  and 
the  amount  in  controversy  do  not  exist, 
it  is  found  by  the  pleadings  that  the 
subject-matter  is  one  in  which  a  stat- 
ute of  the  United  States  is  only  inci- 
dentally brought  in  question.  Teas  v. 
Albright  (C.  C.  1882)  13  Fed.  406. 
Where  it  appears  that  the  action  is 
under  the  Employers*  Liability  Act 
Patton  V.  Cincinnati,  N.  O.  &  T.  P. 
Ry.  (D.  0.  1913)  208  Fed.  29.  And 
where  the  case  has  been  removed  on 
the  ground  that  the  suit  arose  under 
the  constitution  or  laws  of  the  United 
States,  and  the  record  fails  to  show 
that  there  will  arise  some  contested 
point  of  law  depending  upon  the  con- 
stitution or  laws  of  the  United  States, 
what  the  question  is,  and  how  it  will 
arise.  McFadden  v.  Robinson  (C.  C. 
1884)  22  Fed.  10, 10  Sawy.  398. 
A  cause  may  be  remanded  where  it 
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has  been  removed  at  the  instance  of  de- 
fendants who  have  appeared,  and  the 
defendants  do  not  all  eventually  ap- 
pear. Ward  V.  Arredondo  (C.  C.  1825) 
Fed.  Cas.  No.  17,148.  Where  it  does 
not  really  and  sabstantially  involve  a 
dispute  or  controversy  properly  within 
the  jurisdiction  of  the  federal  court. 
Ryan  y.  Young  (C.  C.  1879)  Fed.  Cas. 
No.  12,188.  And  though  the  action  is 
against  revenue  officers  of  the  United 
States  and  might  have  been  brought 
into  that  court  by  certiorari.  People's 
United  States  Bank  v.  Goodwin  (0.  O. 
1908)  160  Fed.  727. 

A  cause  will  not  be  remanded,  if  one 
proper  for  removal  under  the  statute 
in  force  at  the  time  the  motion  is  made, 
though  the  removal  was  not  author- 
ized by  the  statute  under  which  the  pe- 
tition was  filed.  Burnham  v.  Chicago, 
D.  &  M.  R.  Co.  (O.  C.  1876)  Fed.  Cas. 
No.  2,174.  Because  a  preliminary  in- 
junction has  been  granted  by  a  ertate 
court  previous  to  removal.  Hunt  v. 
Fisher  (C.  C.  1887)  29  Fed.  801.  Be- 
cause in  a  suit  to  quiet  title,  removed 
from  a  state  court,  the  bill  does  not 
state  a  cause  of  action  cognizable  by  a 
federal  court  of  equity,  where  a  cross- 
bill has  been  filed,  which  does  state 
such  cause  of  action.  Baum  v.  Long- 
weU  (D.  C.  1912)  200  Fed.  450.  Be- 
cause, in  the  absence  of  fraud  or  col- 
lusion, a  transfer  was  for  the  sole  pur- 
pose of  securing  a  tribunal  where  a 
more  liberal  rule  of  damages  obtained 
than  in  the  state  court.  In  re  Bensel 
(1913)  206  Fed.  369,  124  O.  C.  A.  251, 
affirming  order  In  re  Ashokan  Dam  (C. 
C.  1911)  190  Fed.  413.  Because  it 
does  not  really  and  substantially  in- 
volve a  controversy  properly  within 
the  jurisdiction  of  the  circuit  court, 
where  the  removal  was  not  collusive. 
Da  vies  v.  Lathrop  (C.  C.  1882)  13  Fed. 
565,  21  Blatchf.  164.  Nor  when  it  is 
claimed  that  one  defendant  has  been 
made  a  party  solely  to  prevent  remov- 
al of  the  causci  and  he  appears  an  un- 
necessary party.  Shepherd  v.  Brad- 
street  Co.  (C.  C.  1895)  65  Fed.  142. 

Where  a  petition  for  removal  filed  by 
one  of  two  defendants  shows  that  its 
codefendant  has  not  been  served  with 
summons,  and  affirmatively  alleges  that 
he  in  no  manner  contributed  to  the  in- 
jury sued  for,  and  that  it  is  not  the 
plaintiffs  intention  to  prosecute  the  ac- 
tion against  him  in  good  faith,  but  that 
he  was  fraudulently  joined  as  a  defend- 
ant for  the  sole  purpose  of  defeating 
the  jurisdiction  of  the  federal  court,  if 
no  issue  is  joined  upon  such  allegations 
they  are  to  be  taken  as  true;  and  a 
motion  to  remand,  which  raises  only 
the  legal  question  of  the  sufficiency  of 
the  petition,  should  be  overruled,  where 
the  petition  is  otherwise  sufficient 
Dishon  v.  Cincinnati,  N.  O.  &  T.  P.  By. 
Co.  (1904)  133  Fed.  471,  66  C.  C.  A. 
345,  affirming  judgment  (C.  C.  1008) 
126  Fed.  194. 

On  the  removal  of  a  cause  to  obtain 


both  equitable  and  legal  relief,  com- 
plainant filed  amended  pleadings,  as  re- 
quired by  Circuit  Court  rule  19,  split- 
ting the  cause  into  two,  one  an  action 
at  law,  and  the  other  a  suit  in  equity, 
after  which  it  was  held  in  the  law  ac- 
tion that  the  cause  was  improperly  re- 
moved. Held,  that  the  bill  in  equity  so 
filed  did  not  constitute  the  commence- 
ment of  a  separate  and  distinct  suit, 
and  hence  on  the  reversal  of  a  decree 
therein  the  suit  should  be  remanded  to 
the  state  court  Utah-Nevada  Co.  v. 
De  Lamar  (1906)  145  Fed.  505,  75 
C.  C.  A.  1. 

In  a  cause  removed  because  it  in- 
volved an  act  done  under  the  authority 
of  the  president  of  the  United  States 
during  the  Rebellion,  held,  that  the  act 
of  March  2,  1867,  legalizing  acts  done 
by  the  president's  authority,  and  pro- 
viding that  no  person  shall  be  held  to 
answer  for  such  acts  in  any  court  did 
not  deprive  the  court  of  jurisdiction  so 
as  to  require  a  remand.  Lamar  v. 
Dana  (C.  C.  1872)  Fed.  Cas.  No.  8,005. 

A  creditors'  bill  was  filed  in  chancery 
in  New  Jersey  by  a  Pennsylvania  cor- 
poration, owners  and  lessors  of  a  rail- 
road situated  in  Pennsylvania,  against 
the  lessee,  a  corporation  of  New  Jer- 
sey. Upon  an  ex  parte  application  an 
injunction  was  granted,  and  a  receiver 
appointed  to  protect  the  property.  The 
case  was  subsequently  removed  to  the 
federal  circuit  court  for  the  Western 
district  of  Pennsylvania.  Held,  upon  a 
motion  in  the  latter  court  to  remand 
the  cause,  that  the  motion  would  be 
granted,  as  it  appeared  that  the  pro- 
ceeding was  under  the  local  statute  of 
New  Jersey.  Lehigh  Coal  &  Nav.  Co. 
V.  Central  R.  Co.  (C.  C.  1877)  Fed. 
Cas.  No.  8,213. 

The  fact  that  defendant,  a  citizen  of 
Louisiana,  sued  in  the  courts  of  that 
state  by  citizens  of  New  York  for  an 
accounting  as  surviving  partner,  gave 
a  bond  in  the  probate  court  of  that 
state  as  liquidated  partner,  ier  of  no 
consequence  in  considering  a  motion  to 
remand  the  suit  to  the  state  court  aft- 
er removal  to  the  federal  court  on  the 
application  of  defendant,  though  it 
might  have  affected  the  court's  juris- 
diction ratione  materise  to  entertain  the 
suit  originally.  Filer  v.  Levy  (C.  C. 
1883)  17  Fed.  609. 

An  action  for  recovery  of  $2,000, 
with  interest,  commenced  in  a  state 
court  before  the  passage  of  the  amend- 
atory act  of  March  3,  1887,  was  re- 
moved to  the  United  States  court  on 
application  made  after  that  act  took 
effect  Held,  that  as  the  right  to  re- 
moval of  such  actions  was  limited  by 
the  act  of  March  3,  1887,  to  cases 
where  the  amount  in  dispute  exceeds 
$2,000,  exclusive  of  interest  and  costs, 
the  federal  court  had  no  jurisdiction  of 
the  cause,  and  it  should  be  remanded. 
Lazensky  v.  Supreme  Lodge  Knights  of 
Honor  (C.  C.  1887)  32  Fed.  417. 

An  action  was  commenced  in  a  state 
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regular  term.  Kansas  City  &  T.  R.  Go. 
V.  Interstate  Lumber  Co.  (C.  0.  1888) 
37  Fed-  3. 

27.  Remand  in  part^— Where  a  rail- 
road company  and  an  electric  light  com- 
pany were  joined  as  defendants  in  an 
action  for  tort,  and  the  railroad  com- 
pany, claiming  a  separable  controversy, 
removed  the  cause  for  diversity  of  citi- 
zenship, and  a  motion  to  remand  was 
denied  as  to  it  but  granted  as  to  electric 
company,  the  court  had  jurisdiction  to 
proceed  to  trial  as  against  the  railroad 
company  alone.  Chicago  Great  West- 
em  R.  Co.  V.  Hulbert  (1913)  205  Fed. 
248,  125  C.  C.  A.  98. 

Where  it  appears  that  any  of  the  de- 
fendants are  not  entitled  to  removal, 
the  cause  as  to  them  must  be  remanded. 
Field  V.  Lownsdale  (C.  O.  1867)  Fed. 
Cas.  No.  4,769. 

Where  a  rule  to  show  cause  why  de- 
fendant should  not  be  attached  for  con- 
tempt for  violating  an  injunction  was 
granted  by  the  state  court  before  re- 
moval of  the  cause,  held,  that  the  fed- 
eral court  would  remand  the  contempt 
proceedings  while  retaining  the  main 
cause  for  adjudication.  Voorhees  v.  Al- 
bright (C.  C.  1879)  Fed.  Cas.  No.  16,- 
999. 

28.  Remand  on  consents— Where  a  re- 
movable suit  has  been  properly  removed 
under  the  act  of  March  3,  1875,  from  a 
state  court  into  a  federal  circuit  court, 
the  consent  of  parties  cannot  authorize 
that  court  to  remand  the  cause  to  the 
state  court.  T^wton  v.  Blitch  (C.  C. 
1887)  30  Fed.  641. 

29.  Effect  of  waiver  of  defects  by  de- 
fendants—The failure  to  file  a  plea  in 
abatement  in  the  state  court  is  a  volun- 
tary admission  that  the  action  was  prop- 
erly before  that  court,  and  the  case 
comes  into  the  federal  court  in  the  same 
condition  in  which  it  was  in  the  state 
court.  Wertheim  v.  Continental  Ry.  & 
Trust  Co.  (C.  C.  1882)  11  Fed.  689, 
20  Blatchf.  508. 

A  circuit  court  cannot  declare  void,  in 
a  collateral  action,  a  judgment  of  the 
circuit  court  of  appeals  in  a  case  re- 
moved from  a  state  court,  though  the 
record  fails  to  show  facts  necessary  to 
warrant  the  removal.  Dexter,  Horton 
&  Co.  V.  Say  ward  (C.  C.  1897)  84  Fed. 
296. 

The  rule  of  federal  courts  that  a  suit 
to  set  aside  a  fraudulent  conveyance 
can  only  be  maintained  by  judgment 
creditors  if  waived  by  defendant  cannot 
be  invoked  by  plaintiff  to  defeat  juris- 
diction on  removal.  Closser  v.  Strawn 
(D.  C.  1915)  227  Fed.  139. 

(B)  Orounda  for  remand 

30.  Want  of  Jurisdiction  or  of  cause 
for  removal.— The  suflSciency  of  remov- 
al proceedings  may  be  attacked  in  the 
federal  court  on  any  ground  available 
in  the  stnte  court.  Cropsey  v.  Sun 
Printing  &  Publishing  Ass'n  (D.  C. 
1914)   215  Fed.  132.     A  suit  removed 
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to  the  federal  court  will  be  remanded 
where  it  is  not  within  the  jurisdiction 
of  that  court.  Ryan  v.  Young  (C.  C. 
1879)  Fed.  Cas.  No.  12,188;  Anderson 
V.  Sharp  (C.  C.  1911)  189  Fed.  247. 
Where  it  is  manifest  on  the  face  of  an 
affidavit  or  petition  for  removal  from 
a  state  to  a  federal  court  that  a  remov- 
al is  improper.  Cameron  v.  Hodges 
(1888)  8  Sup.  Ct  1154,  1156,  127  U. 
S.  322,  32  L.  Ed.  132.  And  where  a 
state  is  a  party.  New  Jersey  v.  Bab- 
cock  (C.  C.  1823)  Fed.  Gas.  No.  10,- 
163.  Unless  it  has  no  real  interest  in 
the  controversy,  in  which  case  remand 
will  be  refused.  Ex  parte  Nebraslca 
(1908)  28  Sup.  Ct  581,  209  U.  S.  436. 
52  L.  Ed.  876.  Where  a  suit  is  brought 
in  a  state  court  in  a  federal  judicial 
district  of  which  neither  plaintiff  nor 
defendant  is  a  resident,  unless  the 
plaintiff  consents  to  the  suit  proceed- 
ing in  the  district  by  appearance  and 
pleading.  George  v.  Tennessee  Coal, 
Iron  &  R.  Co.  (C.  O.  1911)  184  Fed. 
951.  Where  sufficient  grounds  for  the 
removal  are  not  shown.  Urtetiqui  v. 
D'Arcy  (1835)  9  Pet  692,  701,  9  K 
Ed.  276;  Jackson  y.  Allen  (1889)  10 
Sup.  Ct  9,  132  U.  S.  27.  33  L.  Ed. 
249.  When  it  appears  by  the  defend- 
ant's answer  that  no  such  defense  as  is 
alleged  in  the  petition  for  removal  is 
claimed  or  made.  Magee  v.  Union  Pac 
R.  Co.  (C.  O.  1873)  Fed.  Cas.  No. 
8.945.  Where  the  action  is  a  personal 
injury  suit  brought  in  a  state  court  in 
Colorado  by  an  alien  against  a  corpo- 
rstion  residing  in  Illinois  and  Iowa,  and 
removed  to  the  Colorado  federal  court, 
and  plaintiff  objects  to  the  federal  court 
taking  jurisdiction.  Sagara  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.  (C.  C.  1911)  189 
Fed.  220.  AVhere  the  case  has  been 
removed  in  the  circuit  court  of  the 
Southern  district  of  New  York  on  the 
allegation  that  plaintiff  was  a  citizen  of 
New  York,  and  defendant  a  citizen  of 
Massachusetts  and  it  is  not  denied  that 
plaintiff  is  an  alien.  Galvin  v.  Boutwell 
(C.  C.  1872)  Fed.  Cas.  No.  5,207. 
Where,  after  the  removal  of  a  cause 
wherein  the  requisite  citizenship  and 
the  amount  in  controversy  do  not  exist, 
it  is  found  by  the  pleadings  that  the 
subject-matter  is  one  in  which  a  stat- 
ute of  the  United  States  is  only  inci- 
dentally brought  in  question.  Teas  v. 
Albright  (C.  C.  1882)  13  Fed.  406. 
Where  it  appears  that  the  action  is 
under  the  Employers'  Liability  Act 
Patton  V.  Cincinnati,  N.  O.  &  T.  P. 
Ry.  (D.  C.  1913)  208  Fed.  29.  And 
where  the  case  has  been  removed  on 
the  ground  that  the  suit  arose  under 
the  constitution  or  laws  of  the  United 
States,  and  the  record  fails  to  show 
that  there  will  arise  some  contested 
point  of  law  depending  upon  the  con- 
stitution or  laws  of  the  United  States, 
what  the  question  is,  and  how  it  will 
arise.  McFadden  v.  Robinson  (C.  C. 
1884)  22  Fed.  10, 10  Sawy.  398. 
A  cause  may  be  remanded  where  It 
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has  been  removed  at  the  instance  of  de- 
fendants who  have  appeared,  and  the 
defendants  do  not  all  eventually  ap- 
pear. Ward  V.  Arredondo  (C.  C.  1825) 
Fed.  Cas.  No.  17,148.  Where  it  does 
not  really  and  substantially  involve  a 
dispute  or  controversy  properly  within 
the  jurisdiction  of  the  federal  court. 
Ryan  y.  Young  (O.  C.  1879)  Fed.  Cas. 
No.  12,188.  And  though  the  action  is 
against  revenue  officers  of  the  United 
States  and  might  have  been  brought 
into  that  court  by  certiorari  People's 
United  States  Bank  v.  Goodwin  (G.  C. 
1908)  160  Fed.  727. 

A  cause  will  not  be  remanded,  if  one 
proper  for  removal  under  the  statute 
in  force  at  the  time  the  motion  is  made, 
though  the  removal  was  not  author- 
ized by  the  statute  under  which  the  pe- 
tition was  filed.  Burnham  v.  Chicago, 
D.  &  M.  R.  Co.  (C.  C.  1876)  Fed.  Cas. 
No.  2,174.  Because  a  preliminary  in- 
junction has  been  granted  by  a  state 
court  previous  to  removal.  Hunt  v. 
Fisher  (O.  O.  1887)  29  Fed.  801.  Be- 
cause in  a  suit  to  quiet  title,  removed 
from  a  state  court,  the  bill  does  not 
state  a  cause  of  action  cognizable  by  a 
federal  court  of  equity,  where  a  cross- 
bill has  been  filed,  which  does  state 
such  cause  of  action.  Baum  v.  Long- 
well  (D.  C.  1912)  200  Fed.  450.  Be- 
cause, in  the  absence  of  fraud  or  col- 
lusion, a  transfer  was  for  the  sole  pur- 
pose of  securing  a  tribunal  where  a 
more  liberal  rule  of  damages  obtained 
than  in  the  state  court.  In  re  Bensel 
(1913)  206  Fed.  369,  124  C.  C.  A.  251, 
affirming  order  In  re  Ashokan  Dam  (C. 
C.  1911)  190  Fed.  413.  Because  it 
does  not  really  and  substantially  in- 
volve a  controversy  properly  within 
the  jurisdiction  of  the  circuit  court, 
where  the  removal  was  not  collusive. 
Davies  v.  Lathrop  (C.  C.  1882)  13  Fed. 
565,  21  Blatchf.  164.  Nor  when  it  is 
claimed  that  one  defendant  has  been 
made  a  party  solely  to  prevent  remov- 
al of  the  cause,  and  he  appears  an  un- 
necessary party.  Shepherd  v.  Brad- 
street  Co.  (C.  C.  1895)  65  Fed.  142. 

Where  a  petition  for  removal  filed  by 
one  of  two  defendants  shows  that  its 
codefendant  has  not  been  served  with 
summons,  and  affirmatively  alleges  that 
he  in  no  manner  contributed  to  the  in- 
jury sued  for,  and  that  it  is  not  the 
plaintiff's  intention  to  prosecute  the  ac- 
tion against  him  in  good  faith,  but  that 
he  was  fraudulently  joined  as  a  defend- 
ant for  the  sole  purpose  of  defeating 
the  jurisdiction  of  the  federal  court,  if 
no  issue  is  joined  upon  such  allegations 
they  are  to  be  taken  as  true;  and  a 
motion  to  remand,  which  raises  only 
the  legal  question  of  the  sufficiency  of 
the  petition,  should  be  overruled,  where 
the  petition  is  otherwise  sufficient 
Dishon  v.  Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.  (1904)  133  Fed.  471,  66  C.  C.  A. 
345,  affirming  judgment  (C.  C.  1903) 
126  Fed.  194. 

On  the  removal  of  a  cause  to  obtain 


both  equitable  and  legal  relief,  com- 
plainant filed  amended  pleadings,  as  re- 
quired by  Circuit  Court  rule  19,  split- 
ting the  cause  into  two,  one  an  action 
at  law,  and  the  other  a  suit  in  equity, 
after  which  it  was  held  in  the  law  ac- 
tion that  the  cause  was  improperly  re- 
moved. Held,  that  the  bill  in  equity  so 
filed  did  not  constitute  the  commence- 
ment of  a  separate  and  distinct  suit, 
and  hence  on  the  reversal  of  a  decree 
therein  the  suit  should  be  remanded  to 
the  state  court  Utah-Nevada  Co.  v. 
De  Lamar  (1906)  145  Fed.  505,  75 
C.  C.  A.  1. 

In  a  cause  removed  because  it  in- 
volved an  act  done  under  the  authority 
of  the  president  of  the  United  States 
during  the  Rebellion,  held,  that  the  act 
of  March  2,  1867,  legalizing  acts  done 
by  the  president's  authority,  and  pro- 
viding that  no  person  shall  be  held  to 
answer  for  such  acts  in  any  court  did 
not  deprive  the  court  of  jurisdiction  so 
as  to  require  a  remand.  Lamar  v. 
Dana  (C.  C.  1872)  Fed.  Cas.  No.  8,005. 

A  creditors'  bill  was  filed  in  chancery 
in  New  Jersey  by  a  Pennsylvania  cor- 
poration, owners  and  lessors  of  a  rail- 
road situated  in  Pennsylvania,  against 
the  lessee,  a  corporation  of  New  Jer- 
sey. Upon  an  ex  parte  application  an 
injunction  was  granted,  and  a  receiver 
appointed  to  protect  the  property.  The 
case  was  subsequently  removed  to  the 
federal  circuit  court  for  the  Western 
district  of  Pennsylvania.  Held,  upon  a 
motion  in  the  latter  court  to  remand 
the  cause,  that  the  motion  would  be 
granted,  as  it  appeared  that  the  pro- 
ceeding was  under  the  local  statute  of 
New  Jersey.  Lehigh  Coal  &  Nav.  Co. 
V.  Central  R.  Co.  (C.  C.  1877)  Fed. 
Cas.  No.  8,213. 

The  fact  that  defendant,  a  citizen  of 
Louisiana,  sued  in  the  courts  of  that 
state  by  citizens  of  New  York  for  an 
accounting  as  surviving  partner,  gave 
a  bond  in  the  probate  court  of  that 
state  as  liquidated  partner,  is  of  no 
consequence  in  considering  a  motion  to 
remand  the  suit  to  the  state  court  aft- 
er removal  to  the  federal  court  on  the 
application  of  defendant,  though  it 
niight  have  affected  the  court's  juris- 
diction ratione  materiee  to  entertain  the 
suit  originally.  Filer  v.  Levy  (C.  C. 
1883)  17  Fed.  609. 

An  action  for  recovery  of  $2,000, 
with  interest,  commenced  in  a  state 
court  before  the  passage  of  the  amend- 
atory act  of  March  3,  1887,  was  re- 
moved to  the  United  States  court  on 
application  made  after  that  act  took 
effect  Held,  that  as  the  right  to  re- 
moval of  such  actions  was  limited  by 
the  act  of  March  3,  1887,  to  cases 
where  the  amount  in  dispute  exceeds 
$2,000,  exclusive  of  interest  and  costs, 
the  federal  court  had  no  jurisdiction  of 
the  cause,  and  it  should  be  remanded. 
Lazensky  v.  Supreme  Lodge  Knights  of 
Honor  (C.  O.  1887)  32  Fed.  417. 

An  action  was  commenced  in  a  state 
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court  against  nonresident  defendants, 
by  attachment  The  cause  was  remov- 
ed to  the  federal  court  on  defendants' 
petition,  and  plaintiff  moved  to  remand, 
on  the  ground  that  neither  state  nor 
federal  court  had  obtained  jurisdiction 
of  the  defendants.  Held,  that  both 
through  the  attachment  and  defendants' 
appearance  the  state  court  had  juris- 
diction to  which  the  federal  court  suc- 
ceeded, and  that  the  motion  to  remand 
should  be  denied.  Long  v.  Long  (C. 
C.  1895)  73  Fed.  369. 

On  a  motion  to  remand,  in  an  action 
against  a  nonresident  and  a  resident 
defendant}  the  motive  of  the  plaintiff 
in  making  the  joinder  is  immaterial, 
and  cannot  make  such  joinder  fraud- 
ulent where,  tested  by  the  allegations 
of  the  complaint,  plaintiff  had  a  legal 
right  to  sue  jointly,  and  there  is  noth- 
ing substantially  impugning  his  good 
faith.  Shane  v.  Butte  Electric  Ry.  Go. 
(C.  O.  1906)  150  Fed.  801. 

Where  an  action  for  injuries  to  a 
servant  was  removed  to  the  federal 
court  for  a  diversity  in  citizenship,  but 
also  involved  a  construction  of  a  fed- 
eral law,  it  was  not  subject  to  remand 
on  it  appearing  at  the  trial  that  the 
parties  were  of  the  same  citizenship; 
federal  jurisdiction  being  shown  by  the 
fact  that  the  suit  involved  the  con- 
struction of  a  law  of  the  United  States. 
Colasurdo  v.  Central  R.  R.  of  New  Jer- 
sey (C.  C.  1910)  180  Fed.  832. 

31.  ^—  Diversity     of     oltizenshipw— 

Whenever  the  sole  controversy  in  a 
suit  removed  to  a  federal  court  is  one 
between  citizens  of  the  same  state,  the 
suit  will  be  remanded,  upon  motion,  to 
the  state  court  Iowa  Homestead  Co. 
V.  Des  Moines  Nav.  &  R.  Co.  (C.  C. 
1881)  8  Fed.  97;  Gribble  v.  Pioneer 
Press  Co.  (C.  O.  1883)  15  Fed.  689,  5 
McCrary,  73;  Rumsey  v.  Call  (0.  O. 
1886)  28  Fed.  769. 

Where  the  jurisdiction  of  the  circuit 
court  is  not  dear  as  to  whether  one  of 
the  defendants,  a  citizen  of  the  same 
state  as  the  plaintiff,  is  a  necessary  or 
only  a  formal  party,  and  there  is  no 
controversy  wholly  between  citizens  of 
different  states  which  can  be  fully^  de- 
termined as  between  them,  the  case 
will  be  remanded.  Evans  v.  Faxon  (C. 
O.  1882)  10  Fed.  312. 

Where  the  union  of  a  controversy  be- 
tween citizens  of  the  same  state  with 
an  entirely  independent  one  between 
the  plaintiff  and  a  third  person,  a  citi- 
zen of  a  state  other  than  that  of  the 
plaintiff,  is  due  in  no  measure  to  the 
plaintiff,  it  seems  that  a  federal  court 
has  no  jurisdiction  of  the  suit.  Iowa 
Homestead  Co.  v.  Des  Moines  Nav.  & 
R.  Co.  (C.  O.  1881)  8  Fed.  97,  3  Mc- 
Crary, 95. 

That  party  removed  from  Massa- 
chusetts to  Illinois  to  enable  himself  to 
invoke  federal  jurisdiction  held  not  to 
require  a  remand  unless  the  change 
was  only  ostensible  and  without  real 
intent  to  permanently  reside  in  lUinoia. 
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Sullivan  v.  Uoyd  (D.  O.  1914)  213 
Fed.  275. 

Where  the  suit  does  not  really  and 
substantially  involve  a  dispute  or  con- 
troversy properly  within  the  jurisdic- 
tion of  the  federal  court,  because  the 
real  controversy  is  between  citizens  of 
the  same  state  and  the  name  of  plain- 
tiff has  been  used  coUusively  to  create 
a  case  cognizable  under  the  act  of  1875, 
the  cause  should  be  remanded  to  the 
state  court  Hayden  v.  Manning 
(1883)  1  Sup.  Ct  617,  106  U.  S.  586, 
27  L.  Ed.  306. 

In  an  ejectment  instituted  in  a  state 
court  of  Pennsylvania  by  ▲.,  a  citizen 
of  Pennsylvania,  against  B.,  also  a  citi- 
zen of  that  state,  tenant  in  possession, 
C,  a  citizen  of  Maryland,  after  a  judg- 
ment by  default  against  B.  waff  upon 
his  petition  admitted  as  defendant  in 
the  suit;  the  petition  stating  that  B. 
was  his  tenant  The  petition  of  the 
plaintiff  further  stated  that  the  land 
in  dispute  was  worth  more  than  $500, 
and  it  prayed  that  the  cause  might  be 
removed  into  the  federal  circuit  court, 
which  was  granted.  Held,  that  such 
federal  court  would  remand  the  cause 
to  the  state  court,  on  the  ground  of 
want  of  jurisdiction;  O.  being  only  a 
codefendant  with  B.,  who,  as  well  as 
the  plaintiff,  was  a  citizen  of  Pennsyl- 
vania. Beardsley  v.  Torrey  (O.  C. 
1822)   Fed.  Cas.  No.  1,190. 

When  one  of  the  plaintiffs  resided  in 
New  Hampshire,  and  the  other  in  Ver- 
mont, and  the  defendant  in  New  York, 
the  federal  court  of  the  United  States 
had  no  jurisdiction  of  the  case;  and, 
where  such  suit  was  originally  brought 
in  the  state  court,  the  case  could  not 
be  removed  to  this  court,  and,  on  mo- 
tion, the  same  should  be  dismissed,  and 
remanded  to  the  state  court  Hubbard 
V.  Northern  Railroad  Co.  (C.  C.  1853) 
Fed.  Cas.  No.  6,818,  25  Vt  715. 

Where  there  is  no  allegation  as  to 
the  citizenship  of  the  orators  other 
than  the  description  contained  in  their 
original  bill,  the  cause  will  be  remand- 
ed, as  there  is  nothing  to  sustain  the 
jurisdiction  of  the  circuit  court  Sher- 
man V.  Windsor  Mfg.  Co.  (C.  C.  1881) 
11  Fed.  852. 

If  a  party,  by  virtue  of  his  citizen- 
ship and  bona  fide  ownership  of  bonds 
prior  to  the  commencement  of  litiga- 
tion, and  before  it  was  contemplated, 
had  the  right  to  sue  in  the  circuit 
court,  or  to  intervene  in  a  suit  in  a 
state  court  and  remove  the  cause  to 
the  circuit  court,  bis  intervention  In 
such  pending  suit,  with  a  view  to  its 
removal,  is  not  collusive,  although 
there  may  have  been  an  understanding 
between  him  and  resident  bondholders 
that  he  should  pursue  this  course,  and 
that  they  would  co-operate  with  him 
in  the  litigation,  and  participate  in  and 
contribute  to  the  expenses  of  the  legal 
proceedings.  Pennsylvania  R.  Co.  v. 
AUegheny  Val.  R.  Co.  (O.  0.  1885)  25 
Fed.  115. 
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In  an  action  to  quiet  title,  requiring 
each  of  several  defendants  to  set  up 
any  claim  or  right  he  might  have,  and 
seeking  for  an  accounting  for  rents  and 
profits,  a  petition  for  removal  was  filed 
by  a  railroad  company,  one  of  the  de- 
fendantflr,  averring  that  petitioner  was 
a  corporation  created  under  the  laws 
of  Wisconsin;  that  complainants  were 
citizens  of  Massachusetts;  that  the 
other  defendants  were  citizens  of  states 
other  than  Massachusettar;  that  peti- 
tioner was  the  sole  owner  of  a  part  of 
the  land  in  dispute,  and  was  in  sole 
possession  thereof;  and  that  none  of 
the  other  defendants  had  or  claimed 
any  interest  therein.  Held,  that  dis- 
misaral  of  the  suit  as  to  the  railroad 
company,  and  striking  from  the  bill  all 
portions  asking  an  accounting  with  the 
defendants  separately  for  rents  and 
profits,  do  not  entitle  complainants  to 
a  remand,  as  the  controversy  is  still 
within  the  jurisdictipn  of  the  court;  the 
parties  being  citizens  of  different  srtates. 
Bacon  v.  Felt  (0.  C.  1880)  38  Fed. 
870. 

In  order  to  deprive  a  defendant  of  its 
right  to  remove  a  bill  in  equity  filed  in 
a  state  court  to  the  Circuit  Court  of 
the  United  States  on  the  ground  of  di- 
versity of  citizenship,  the  complainant 
must  show  that  he  has  no  remedy  in 
equity  in  the  federal  court,  that  he  has 
a  remedy  in  equity  in  the  state  court, 
and  that  the  existence  of  his  remedy 
in  the  state  court  is  basred  on  a  state 
statute,  and  not  on  a  view  of  the  ordi- 
nary jurisdiction  of  a  court  of  equity 
different  from  that  entertained  by  the 
federal  court  Peters  v.  Equitable  Life 
Assur.  Soc.  of  the  United  States  (C. 
C.  1906)  149  Fed.  290. 

Where  an  action  has  been  removed 
to  the  federal  court  for  diversity  of 
citizenship,  the  fact  that  plaintiff  filed 
a  bill  of  exceptions  and  appealed  to  the 
state  Supreme  Court  from  the  order  of 
removal  was  not  ground  for  remand. 
Remesn  v.  C.  F.  Blanke  Tea  &  Coffee 
Co.  (O.  C.  1911)  189  Fed.  418. 

Action  by  insured  for  benefit  of  in- 
surance company,  removed  to  federal 
court,  held  not  subject  to  remand  on 
ground  the  insurance  company  and  de- 
fendant were  nonresidents  of  the  dis- 
trict Turk  V.  Illinois  Cent  R.  Co.  (D. 
C.  1912)  193  Fed.  252. 

Under  the  complaint,  petition  for  re- 
moval and  conflicting  affidavits  in  ac-' 
tion  against  railroad  company,  and  its 
general  manager,  held  that  legal  ques- 
tion was  presented  as  to  joint  liability 
of  defendants  and  the  cause  was  not 
removable.  Rountree  v.  Mt  Hood  R. 
Co.  (D.  C.  1916)  228  Fed.  1010. 

32.  —  Service  of  process^— Where 
an  alias  summons  has  been  quashed, 
the  federal  court  having  no  power  to 
issue  process  which  will  subject  de- 
fendant to  its  jurisdiction,  the  action 
which  has  been  removed  to  the  fed- 
eral court  is  within  this  section.    Stowe 


V.  Santa  F6  Pac.  R.  Co.  (C.  C.  1902) 
117  Fed.  868. 

Case  held  to  be  remanded  where 
there  had  been  no  service  on  defendant 
and  the  court  had  jurisdiction  only  to 
the  extent  of  property  for  which  citi- 
zens of  the  state  summoned  as  trustees 
might  be  chargeable,  as  against  an  ad- 
verse claim  interposed  by  another  citi- 
zen of  the  state.  Sullivan  v.  Lloyd  (D. 
C.  1914)  213  Fed.  276. 

33. Separable   controver8y.»The 

removal  by  one  of  two  joint  defendants 
of  a  cause  which  was  not  removable  be- 
cause of  the  absence  of  a  separable  con- 
troversy does  not  give  the  federal  court 
jurisdiction,  and  the  cause  should  be 
remanded  at  any  stage,  at  the  instance 
of  any  party  or  on  the  court's  own  mo- 
tion, whenever  such  fact  appears.  In- 
ternational &  G.  N.  R.  Co.  V.  Hoyle 
(1906)  149  Fed.  180,  79  C.  C.  A.  128. 

In  action  by  state  against  state  bank 
commissioner's  surety  for  benefit  of 
depositors  in  insolvent  state  bank,  not- 
withstanding removal  of  separable  con- 
troversy as  to  one  cause  of  action,  oth- 
er causes  of  action  held  to  be  remanded. 
State  of  Idaho  v.  American  Surety  Co. 
of  New  York  (D.  C.  1914)  218  Fed. 
678. 

34. Want  of  Jurisdiction  to  give 

relief-— Where  the  federal  court  could 
not  proceed  ¥rith  the  cause  without  act- 
ing directly  on  a  decree  rendered  in  the 
state  court,  in  another  case,  and  the 
equity  claimed  by  the  bill  could  not  be 
given  to  plaintiffs  without  interfering 
with  that  decree,  the  federal  court  will 
decline  to  take  jurisdiction.  iSayer  v. 
La  Salle  &  P.  GasUght  &  Coke  Co.  (C. 
C.  1880)  14  Fed.  69,  9  Biss.  372. 

The  voluntary  assignee  of  an  insol- 
vent, a  citizen  of  Illinois,  brought  suit 
in  the  courts  of  that  state  to  set  aside 
an  alleged  fraudulent  preference,  which 
consisted  in  the  insolvent,  on  Uie  day 
he  made  the  assignment,  turning  over 
to  one  J.,  also  a  citizen  of  Illinois,  cer- 
tain warehouse  receipts  to  be  held  by 
him  for  the  indemnity  of  a  creditor  re- 
siding in  New  York.  Both  J.  and  the 
creditor  were  made  parties  to  the  suit 
A  receiver  was  appointed,  to  whom  J. 
turned  over  the  receipts.  Default  was 
entered  against  J.  for  want  of  answer, 
and  the  creditor  removed  the  cause  to 
the  federal  court  Held,  on  motion  to 
remand  on  the  ground  of  the  common 
citizenship  of  J.  and  the  assignee,  that, 
the  only  question  left  open  being  wheth- 
er the  creditor  took  title  to  the  re- 
ceipts as  against  the  assignee,  J.  was 
not  a  necessary  party,  and  that  the 
case  shoiild  be  retained,  the  federal 
court  being  as  competent  as  the  state 
court,  in  the  event  of  the  dismissal  of 
the  bill,  to  order  the  return  of  the  re- 
ceipts to  J.  Judah  V.  Iowa  Barb- Wire 
Co.  (C.  C.  1887)  32  Fed.  561. 

Where  a  state  court  had  jurisdiction 
in  equity  of  a  suit  by  a  tontine  policy 
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holder  against  the  insurer  for  an  ac- 
counting which  was  not  possessed  by  a 
federal  court  sitting  in  equity  in  such 
state,  and  complainant  could  not  ob- 
tain adequate  relief  in  a  suit  at  law 
t  in  the  federal  court,  the  cause  would  be 
remanded  to  the  state  court  Peters  v. 
Equitable  Life  Assur.  Soc.  of  tHe  Unit- 
ed States  (C.  C.  1908)  149  Fed.  290. 

Where  all  the  property  of  a  nonresi- 
dent corporation  in  Louisiana  had  been 
placed  in  the  custody  of  receivers  ap- 
pointed by  the  state  courts,  and  any 
judgment  recovered  in  an  action  remov- 
ed to  the  federal  Circuit  Court  for  trial 
would  have  to  be  referred  to  the  state 
court  for  payment,  which  might  lead  to 
a  conflict  of  jurisdiction,  the  case 
should  be  remanded  to  the  state  court. 
Goldberg,  Bowen  &  Co.  v.  German  Ins, 
Co.  of  Freeport,  lU.  (C.  C.  1907)  152 
Fed.  831. 

An  action  removed  from  a  state  court 
on  the  ground  of  diverse  citizenship 
will  be  remanded  if  the  presence  of 
other  parties  over  whom  the  court  is 
without  jurisdiction  is  necessary  to  a 
complete  determination  of  the  contro- 
versy. Sullivan  v.  Lloyd  (D.  C.  1914) 
213  Fed.  275. 

35.  —  Transfers  for  purpose  of  re- 
moval.—The  courts  of  the  United  States 
have  power  to  remand  a  case,  if  it  ap- 
pears that  a  colorable  assignment  has 
been  made  of  a  claim  for  the  purpose 
of  imposing  on  their  jurisdiction;  but 
they  have  no  authority  to  take  juris- 
diction of  a  case,  by  removal  from  a 
state  court,  when  a  colorable  assign- 
ment has  been  made  to  prevent  such  a 
removal.  Oakley  v.  Goodnow  (1886) 
6  Sup.  Ct.  944,  946,  118  U.  S.  43,  30 
L.  Ed.  61. 

A  plaintiff  who  has  been  Introduced 
into  a  controversy  by  an  assignment  or 
transfer,  merely  that  he  may  acquire 
a  standing  and  relation  to  the  contro- 
versy, to  enable  him  to  prosecute  it 
for  the  beneficial  interests  of  the  origi- 
nal party,  is  coUusively  made  a  party 
to  the  suit,  and  when  the  fact  appears 
it  is  the  duty  of  the  court  to  remand 
the  suit.  Chandler  v.  Town  of  Attica 
(C.  C.  1885)  22  Fed.  625. 

A  defendant  cannot  acquire  the  right 
to  have  his  cause  removed  to  the  fed- 
eral courts  by  the  purchase  of  the  in- 
terests of  his  codefendants.  Temple 
v.  Smith  (C.  C.  1880)  4  Fed.  392,  2 
McCrary,  226. 

A  bona  fide  conveyance  of  the  prop- 
erty in  controversy,  by  a  party  to  the 
suit,  for  the  express  purpose  of  con- 
ferring jurisdiction  upon  the  federal 
court,  will  furnish  no  ground  for  re- 
manding a  cause  to  a  state  court.  Hoyt 
V.  Wright  (0.  C.  1880)  4  Fed.  168,  2 
McCrary,  222. 

Where  a  citizen  of  one  state  trans- 
fers mortgage  notes  held  by  him  to  a 
citizen  of  another  state  or  to  a  for- 
eigner for  the  purpose  of  giving  the 
court  jurisdiction,  provided  such  trans- 

(1052) 


fer  be  not  accompanied  with  an  agree- 
ment to  retransfer  the  property  after 
termination  of  the  litigation,  the  circuit 
court  will  take  jurisdiction  of  the  cause 
when  removed,  and  will  not  inquire  in- 
to the  motives  which  induced  the  trans- 
fer. Marion  v.  Ellis  (0.  G.  1882)  10 
Fed.  410. 

Where  a  firm  of  attorneys,  who  had 
received  a  deed  to  certain  valuable 
property  from  parties  desiring  to  con- 
test the  title  of  other  claimants  there- 
to, in  turn  conveyed  the  same  to  the 
father-in-law  of  one  of  the  members  of 
the  firm,  a  poor  farmer  living  in  an- 
other state,  who  knew  nothing  about 
the  property,  and  who  afterwards,  as 
defendant  in  a  suit  to  quiet  title  to  it, 
had  the  cause  removed  to  the  United 
States  court  on  the  ground  of  his  citi- 
zenship in  such  other  state,  and  it  ap- 
peared, upon  all  the  evidence,  that  the 
conveyance  was  made  to  him  coUusive- 
ly, for  the  mere  purpose  of  giving  the 
United  States  circuit  court  jurisdic- 
tion, that  court  should  refuse  to  en- 
tertain jurisdiction.  Little  v.  Giles 
(1886)  118  U.  S.  596,  7  Sup.  Ct  32, 
30  L.  Ed.  269,  reversing  decree  Giles 
V.  Little  (C.  0.  1881)  13  Fed.  100, 
2  McCrary,  370. 

Where  an  assignment  has  been  made 
to  a  nonresident  by  a  debtor  against 
whom  an  order  of  seizure  and  sale  has 
been  taken  out,  and  is  immediately  fol- 
lowed by  an  injunction  suit  in  the  name 
of  such  assignee  to  restrain  the  execu- 
tion of  such  order,  and  by  an  applica- 
tion to  remove  the  cause  to  the  federal 
court,  such  assignee  will  be  regarded  as 
a  merely  nominal  and  collusive  party, 
representing  no  interest  but  that  of 
the  assignors,  and  an  order  of  removal 
will  be  denied.  Sachse  v.  Citizens' 
Bank  (1885)  37  La.  Ann.  364. 

36.  Jurisdiction  on  romovai  doubtfnl. 

—Where  the  question  whether  a  case  is 
removable  to  the  federal  court,  as  in- 
volving the  construction  of  a  federal 
statute,  is  doubtful,  the  case  will  be  re- 
manded to  the  state  court.  State  v. 
Bradley  (C.  C.  1885)  26  Fed.  289; 
Fitzgerald  v.  Missouri  Pac.  Ry.  Co. 
(C.  C.  1891)  45  Fed.  812;  Blue  Bird 
Min.  Co.  V.  Largey  (C.  C.  1892)  49 
Fed.  289;  Largey  v.  Blue  Bird  Min. 
Co.,  Id.  202;  Concord  Coal  Co.  v. 
Haley  (C.  C.  1896)  76  Fed.  882;  Plant 
»  V.  Harrison  (C.  O.  1900)  101  Fed.  307; 
McKown  v.  Kansas  &  T.  Coal  Co.  (C. 
C.  1901)  105  Fed.  657;  Ernst  v. 
American  Spirits  Mfg.  Co.  (C.  C.  1902) 
114  Fed.  981;  Dodd  v.  Louisville 
Bridge  Co.  (C.  C.  1904)  130  Fed.  186; 
Groel  V.  United  Electric  Co.  of  New 
Jersey  (C.  C.  1904)  132  Fed.  252; 
Nash  y.  McNamara  (C.  C.  1906)  145 
Fed.  641;  Thacker  Coal  &  Coke  Go. 
V.  Norfolk  &  Western  By.  Co.  (C.  0. 
1909)  171  Fed.  271;  Wrightsvflle 
Hardware  Co.  v.  Colwell  (C.  C.  1910) 
180  Fed.  589. 
The  circuit  court  la  justified  in  as- 
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suming  cognizance  of  a  cause  on  remov- 
al only  when  its  jurisdiction  is  dear. 
Wolff  V.  Archibald  (O.  O.  1882)  14 
Fed.  309,  4  McOrary,  581;  Levy  v. 
Laclede  Bank  (C.  G.  1883)  18  Fed. 
193. 

Where  an  action  was  removed  be- 
cause of  aUeged  fraudulent  joinder  of 
defendants,  on  the  theory  that  one  of 
them  was  not  liable,  but  the  law  was 
fairly  debatable,  the  case  would  be  re- 
manded. McGarvey  v.  Butte  Miner  Co. 
(D.  C.  1912)  199  Fed.  671. 

Jurisdiction  of  a  removed  cause 
should  be  retained  only  where  the  fed- 
eral jurisdiction  is  clear,  and,  if  there 
is  any  substantial  doubt,  the  cause 
should  be  remanded.  Western  Union 
Telegraph  Co.  v.  Louisville  &  N.  B. 
Co.  (D.  C.  1912)  201  Fed.  932. 

Where  actions  were  instituted  in  a 
state  court  of  New  York,  by  an  alien 
residing  there,  against  a  corporation 
organized  and  residing  in  New  Jersey, 
and  were  removed  by  defendant  to  the 
Circuit  Court  for  the  Southern  Dis- 
trict of  New  York,  the  federal  court's 
jurisdiction  was  doubtful,  and  the  • 
cases  for  that  reason  would  be  remand- 
ed. Kamenicky  v.  Catterall  Printing 
Co.  (C.  C.  1911)  188  Fed.  400. 

Where,  owing  to  a  general  order  of 
a  state  court  extending  the  time  to 
plead  in  a  cause,  without  fixing  any 
definite  time,  it  is  doubtful  whether  a 
petition  for  removal  was  filed  within 
the  time  required  by  the  statute,  the 
federal  court  w^ill  decline  to  take  ju- 
risdiction. Kelly  V.  Virginia  Bridge  & 
Iron  Co.  (D.  C.  1913)  203  Fed.  506. 

Where,  on  a  motion  to  remand  a 
cause  to  the  state  court,  the  jurisdic- 
tion of  the  federal  court  is  doubtful, 
the  verdict  should  be  resolved  in  favor 
of  the  state  court  having  jurisdiction. 
Vanderbilt  v.  Kerr  (C.  C.  1911)  188 
Fed.  537. 

A  cause  removed  to  a  federal  court 
on  the  ground  of  diverse  citizenship 
will  be  remanded  when  there  is  grave 
doubt  as  to  whether  the  defendant  is  in 
fact  a  citizen  of  a  different  state  from 
plaintiff.  Hutcheson  v.  Bigbee  (C.  C. 
1893)  56  Fed.  329. 

Where  the  jurisdiction  of  the  circuit 
court  is  not  clear  as  to  whether  one  of 
the  defendants,  a  citizen  of  the  same 
state  as  the  plaintiff,  is  a  necessary  or 
only  a  formal  party,  and  there  is  no 
controversy  wholly  between  citizens  of 
different  states  which  can  be  fully  de- 
termined as  between  them,  the  case 
will  be  remanded.  Evans  v.  Faxon  (C. 
C.  1882)  10  Fed.  312,  11  Biss.  175. 

Whether  the  amount  of  a  counter- 
claim set  up  by  a  removing  defendant 
may  be  added  to  the  plaintiff's  claim  to 
give  the  federal  court  jurisdiction  of 
the  cause  is  at  least  so  doubtful  tmder 
the  authorities  as  to  require  that  court 
to  decline  jurisdiction.  Crane  Co.  v. 
Guanica  Centrale  (C.  C.  1904)  132 
Fed.  713. 

An  action  removed  from  a  state  court 


on  the  ground  of  diverse  citizenship 
would  be  remanded,  where  defendant's 
alleged  citizenship  in  another  state  was 
not  established  as  a  fact  free  from 
doubt.  SuUivan  v.  Lloyd  (D.  C.  1914) 
213  Fed.  275. 

Whether  the  Iowa  prohibitory  law  is 
in  violation  of  the  constitution  of  the 
United  States,  therefore  involving  a 
question  of  which  the  federal  courts 
have  jurisdiction,  is  involved  in  so  much 
doubt  that  the  federal  courts  will  not 
assume  jurisdiction,  but  will  remand 
the  causes  to  the  state  courts.  Kes- 
singer  v.  Vannatta  (C.  C.  1886)  27 
Fed.  890. 

On  an  issue  of  fraudulent  joinder  to 
prevent  removal  of  a  cause  to  a  feder- 
al court,  it  is  not  necessary  that  aU 
doubts  be  resolved  in  favor  of  the  state 
court's  jurisdiction.  Clark  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.  (D.  C.  1912)  194 
Fed.  505. 

A  motion  to  remand  to  a  state  court 
will  be  denied  in  case  the  question  of 
the  jurisdiction  of  the  federal  court  is 
doubtful.  Heath  v.  Austin  (C.  C.  1874) 
Fed.  Cas.  No.  6,305;  Deakin  v.  Lea 
(C.  C.  1879)  Fed.  Cas.  No.  3,695; 
Drainage  Dist.  No.  19,  Caldwell  Coun- 
ty, Mo.,  V.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (D.  C.  1912)  198  Fed.  253; 
Strotber  v.  Union  Pac.  R.  Co.  (D.  C. 
1915)  220  Fed.  731;  Mackey  v.  Mal- 
lory  (N.  Y.  1881)  61  How.  Prac.  24. 

Where  a  cause  is  removed  on  defend- 
ant's oath  as  to  the  jurisdictional  fact 
of  his  residence  and  citizenship,  it  is 
not  sufficient,  to  remand  the  case,  for 
plaintiff  to  raise  a  doubt  on  the  ques- 
tion. Heath  v.  Austin  (C.  C.  1874) 
Fed.  Cas.  No.  6,305. 

On  a  motion  to  remand  a  cause  com- 
menced by  a  bill  in  a  state  court  in- 
tended to  invoke  a  special  statutory 
"jurisdiction  of  such  court,  which  can- 
not be  exercised  by  a  federal  court  of 
equity,  the  court  will  not  retain  juris- 
diction merely  because  the  application 
of  the  statute  to  the  facts  alleged  in 
the  bill  is  in  doubt;  that  being  a  ques- 
tion properly  determinable  by  the  state 
court  on  demurrer.  Mathews  Slate  Co. 
V.  Mathews  (C.  C.  1906)  148  Fed.  490. 

37.  Defects  In  proceedings  for  remov- 
al.—A  cause  will  not  be  remanded  be- 
cause of  mere  irregularities  in  the  man- 
ner of  applying  for  or  granting  a  re- 
moval. Osgood  V.  Chicago,  D.  &  V.  R. 
Co.  (C.  C.  1875)  Fed.  Cas.  No.  10,604; 
Northern  Pac.  Terminal  Co.  v.  Lowen- 
bcrg  (C.  C.  1883)  18  Fed.  339.  Partic- 
ularly where  they  can  be  remedied  and 
have  worked  no  injury  to  the  adverse 
party.  Dennis  v.  Alachua  County  (C. 
C.  1877)  Fed.  Cas.  No.  3.791;  Cropsey 
V.  Sun  Printing  &  Publishing  Ass'n  (D. 
C.  1914)  215  Fed.  132.  And  the  fed- 
eral court  would  otherwise  have  juris- 
diction. Koin  V.  Texas  Pac.  R.  Co.  (C. 
C.  1875)  Fed.  Cas.  No.  7,596.  Or  been 
obviated  by  amendment  Edgerton  v. 
GUpin  (C.  C.  1878)  Fed.  Cas.  No.  4,- 
280.    As  where  such  proceedings  were 
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taken  under  the  improper  statute. 
Bryant  Bros.  Co.  v.  Robinson  (1906) 
149  Fed.  321,  79  C.  C.  A.  259.  Where 
the  state  court  transferred  the  original 
papers  and  not  copies.  Miller  y.  Soule 
(D.  C.  1915)  ?21  Fed.  493.  Where  the 
petition  was  not  filed  in  time,  or  was 
not  sworn  to  by  the  person  properly 
authorized,  or  where  the  bond  was  not 
signed  by  the  defendant  corporation  in 
its  corporate  capacity.  Allen  v.  Ryer- 
son  (C.  C.  1873)  Fed.  Cas.  No.  235; 
Kain  v.  Texas  Pac.  R.  Co.  (C.  O.  1875) 
Fed.  Cas.  No.  7,596. 

Nor  will  a  cause  be  remanded  because 
a  defendant  bank  has  signed  the  remov- 
al bond  as  surety,  and  the  other  sure- 
ty had  no  authority  to  sign,  where  the 
bond  is  otherwise  ample.  Chambers  v. 
McDougal  (C.  C.  1890)  42  Fed.  694. 
Because  of  defective  bond.  Miller  v. 
Soule  (D.  C.  1915)  221  Fed.  493.  Be- 
cause the  surety  on  a  removal  bond,  con- 
trary to  a  rule  of  practice  of  the  state 
court,  was  an  attorney  at  law,  where  it  is 
competent  for  the  state  court  to  accept 
him  as  surety  notwithstanding  such 
rule.  Probst  v.  Co  wen  (C.  O.  1898)  91 
Fed.  929.  Because  on  an  application 
for  removal  the  bond  was  executed  by 
the  attorney  of  defendant,  who  then 
had  no  power  of  attorney  so  to  do, 
where  before  a  motion  to  remand  on 
the  ground  that  the  bond  was  void  a 
power  of  attorney  ratifying  such  act 
has  been  filed.  Ashe  v.  Union  Cent. 
Life  Ins.  Co.  (C.  C.  1902)  115  Fed. 
234.  Or  because  the  bond  filed  under 
Act  1875,  and  duly  accepted  by  the 
state  court,  was  in  terms  as  required  by 
Act  1866.  Baker  v.  Peterson  (C.  C. 
1877)  Fed.  Cas.  No.  776. 

But  the  cause  must  be  remanded  on 
motion  where  the  application  to  re- 
move was  made  too  late.  Lehigh  Coal 
&  Navigation  Co.  v.  Central  R.  Co.  (O. 
C.  1877)  Fed.  Cas.  No.  8,213;  Kerting 
V.  American  Oleograph  Co.  (C.  C. 
1881)  10  Fed.  17;  Minneapolis,  St  P. 
&  S.  S.  M.  Ry.  Co.  V.  Nestor  <0.  C. 
1892)  50  Fed.  1.  And  where  petitioner 
for  removal  has  failed  to  comply  with 
section  1011,  ante,  objection  being 
duly  made.  Coins  v.  Southern  Pac.  Co. 
(D.  C.  1912)   198  Fed.  432. 

Where  a  written  notice  of  a  petition 
and  bond  for  removal  is  not  given  to 
the  adverse  party  prior  to  filing  such 
instruments  as  required  by  section 
1011,  ante,  the  case  will  be  remanded, 
though  a  copy  of  the  petition  and  bond 
has  been  served.  Loland  v.  Northwest 
Stevedore  Co.  (D.  C.  1913)  209  Fed. 
626. 

Where  action  removed  from  state 
court  involved  separable  controversy 
between  defendant  and  one  of  the  plain- 
tiffs, cause  held  not  to  be  remanded, 
though  petition  for  removal  was  ap- 
parently not  drawn  on  the  theory  of  a 
separable  controversy.  State  of  Idaho 
V.  American  Surety  Co.  of  New  York 
(D.  C.  1914)  218  Fed.  678. 

Where,  in  an  action  for  injunction  to 
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restrain  the  excavation  of  defendant's 
lot  for  a  building,  the  petition  on  which 
the  cause  was  removed  from  a  state 
court  alleges  that  matter  in  dispute  ex- 
ceeds, exclusive  of  interest  and  costs, 
the  value  of  $2,000,  and  there  is  no 
direct  averment  in  the  pleadings,  as  to 
the  value  or  means,  by  which  the  court 
can  determine  that  it  is  less  than 
$2,000,  a  motion  to  remand  on  the 
ground  of  insufficient  value  in  contro- 
versy should  be  denied.  Lord  v.  De 
Witt  (C.  C.  1902)  116  Fed.  713. 

A  federal  court  will  not,  upon  motion 
to  remand,  enter  upon  inquiry  as  to  the 
sufficiency  of  the  sureties  on  a  bond, 
conditioned  as  required  by  the  removal 
act,  and  approved  by  the  state  court. 
Van  Allen  v.  Atchison,  C.  &  P.  R.  Co. 
(C.  C.  1880)  3  Fed.  545,  1  McCrary. 
598. 

38.  Fallora  to  flie  copy  of  record  or 
defects  therein^— The  cause  will  be  re- 
manded where  the  removing  party 
fails,  without  other  excuse  than  inad- 
vertence, to  file  a  copy  of  the  record 
in  the  federal  court  until  after  the  day 
named  in  the  removal  bond  for  such  fil- 
ing. McLean  v.  St.  Paul  &  C.  Ry.  Co. 
(C.  C.  1879)  Fed.  Cas.  No.  8,892,  af- 
firmed St.  Paul  &  C.  R.  Co.  V.  McLean 
(1883)  108  U.  S.  212,  2  Sup.  Ct  498, 
27  L.  Ed.  703,  holding  that  where,  on 
the  removal  of  a  cause,  the  copy  of  the 
record  is  not  filed  within  the  time  fixed 
by  statute,  it  is  within  the  discretion 
of  the  federal  court  to  remand  the 
cause.  See  Bright  v.  Milwaukee  &  St. 
P.  R.  Co.  (O.  C.  1877)  Fed.  Cas.  No. 
1,877. 

Or  the  cause  will  be  remanded  where 
the  removing  party  fails  to  file  a  copy 
of  the  record  on  the  first  day  of  the 
next  session  of  the  court  after  peti- 
tion filed.  Bright  v.  Milwaukee  &  St. 
P.  R.  Co.  (C.  C.  1877)  Fed,  Cas.  No. 
1,877. 

A  cause  may  be  remanded  prior  to 
the  beginning  of  the  term  at  which 
the  removing  defendants  are  required 
to  file  the  transcript  in  the  federal 
court,  when  the  party  moving  to  re- 
mand gives  proper  notice,  and  himself 
files  the  transcript  Thompson  v.  Chi- 
cago, St  P.  &  K.  C.  Ry.  Co.  (C.  C. 
1894)  60  Fed.  773. 

Though  the  law  provides  that  the 
removing  party  shall  file  a  bond  to  en- 
ter the  case  in  the  circuit  court  on  the 
first  day  of  the  next  session,  and  that, 
the  record  being  so  entered,  the  cause 
shall  proceed  as  if  begun  in  the  cir- 
cuit court,  the  other  party  may  file  a 
transcript  of  the  record  at  an  earlier 
day,  and  have  the  case  remanded,  if 
It  appears  on  the  face  of  the  record 
that  it  was  not  one  authorized  to  be  re- 
moved. MUls  v.  Newell  (C.  C.  1890) 
41  Fed.  529. 

Plaintiff  commenced  suit  in  the  New 
York  supreme  court  to  establish  a  will 
as  a  will  of  real  estate.  One  of  the  de- 
fendants removed  the  cause  into   the 
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United  States  circuit  court  for  the 
Southern  district  of  New  York,  but  did 
not  enter  the  record.  Held,  that  plain- 
tiff could,  without  leave,  enter  a  copy 
of  the  petition,  order,  and  bond,  and 
move  to  remand  the  cause  under  a  rule 
of  this  circuit,  adopted  October  1, 
1883,  which  provides  that,  when  a  cause 
has  been  removed  from  a  state  court 
either  party  may,  forthwith,  cause  a 
copy  of  the  record  to  be  filed  in  this 
court,  etc.  Anderson  v.  Apple  ton  (C. 
C.  1887)  32  Fed.  855. 

Defendant  having  failed,  through  the 
inadvertence  of  his  counsel,  to  have  the 
record  properly  transmitted  to  the 
circuit  court  until  15  months  had 
elapsed,  plaintiff,  for  the  purpose  of  a 
motion  to  remand,  transmitted  such 
record.  Held,  that  plaintiff's  motion 
should  be  granted  for  want  of  due 
prosecution  under  the  removal.  Mc- 
Gregor V.  McGiUis  (0.  O.  1887)  30  Fed. 
388. 

Under  rule  79  of  the  circuit  court 
for  the  ninth  circuit,  plaintiff  may,  at 
any  time  after  defendant  has  filed  and 
submitted  to  the  state  court  his  peti- 
tion and  bond  for  removal  of  the  cause, 
procure  a  transcript  of  the  record  of 
cause  from  the  state  court,  and  file  the 
same  in  the  circuit  court,  and,  after 
service  of  notice  thereof,  as  prescribed 
in  said  rule,  the  circuit  court  will  take 
jurisdiction  of  the  case  for  all  purposes. 
Delbanco  v.  Singletary  (C.  0.  1889) 
40  Fed.  177. 

On  a  failure  to  file  a  copy  of  the 
record  on  or  before  the  first  day  of  the 
next  session  of  the  federal  court  after 
the  filing  of  the  petition  for  removal, 
the  federal  court  has  discretion  to 
remand  the  cause,  or  not,  as  seems 
most  conducive  to  the  ends  of  justice. 
Jackson  v.  Mutual  Life  Ins.  Co.  (G.  O. 
1878)  Fed.  Gas.  No.  7,141. 

The  only  necessary  consequence  of 
failure  to  file  the  record  of  a  case  re- 
moved from  a  state  court,  by  the  first 
day  of  the  next  term  after  the  ap- 
plication for  removal,  or  within  20  days 
after  such  application,  is  to  create  a 
liability  on  the  bond.  Unnecessary  de- 
lay, amounting  to  laches,  in  filing  such 
record,  prejudicing  the  other  party, 
may  be  ground  for  remanding  the  case; 
but  the  party  is  not  entitled  for  such 
cause,  as  matter  of  right,  to  have  it 
remanded.  Kidder  v.  Featteau  (0.  G. 
1880)  2  Fed.  616,  1  McGrary,  323. 

Pending  a  suit  in  a  state  court  to 
foreclose  a  mortgage,  the  plaintiff 
amended  his  complaint  in  order  to  re- 
form the  deed  in  technical  particulars. 
One  of  the  defendants  thereupon  filed 
his  petition  to  remove  to  the  federal 
court  upon  the  ground  that,  by  force  of 
the  amendment,  a  new  and  separable 
controversy  had  been  added.  The  state 
court  proceeded  with  the  case,  and  the 
defendant  did  not  enter  the  record  in 
the  federal  court  on  the  first  day  of 
the  next  term.  The  plaintiff  subse- 
quently entered  the  record,  and  moved 


to  remand.  Held,  that  the  defendant 
had  a  sufficient  excuse  for  not  entering 
the  record,  and  that  the  cause  should 
not  be  remanded  for  that  neglect. 
Winchell  v.  Goney  (G.  G.  1886)  27  Fed. 
482. 

The  failure  to  file  the  record  having 
caused  no  delay  of  the  trial,  and  in  no- 
wise prejudicing  the  plaintiff,  the  fact 
that  the  motive  for  removing  the  cause 
was  to  delay  the  trial  is  immaterial, 
and  it  is  the  duty  of  the  circuit  court  to 
retain  the  cause,  without  regard  to  the 
motive  which  impelled  the  removaL 
Hall  V.  Brooks  (G.  G.  1882)  14  Fed. 
113,  21  Blatchf.  167. 

On  motion  to  remand  a  cause  to  the 
state  court  for  failure  to  file  the  record 
in  the  federal  court  before  the  first 
day  of  the  next  term,  defendant  appear- 
ed and  offered  to  file  the  record,  and 
gave  as  excuse  for  not  having  done  so 
that  the  information  obtained  at  the 
clerk's  office  was  understood  to  mean 
that  the  next  term  would  be 'in  Decem- 
ber, when  it  actually  began  November 
Ist  '  Held,  that  the  excuse  was  suf- 
ficient, and  defendant  must  be  allowed 
to  file  the  record.  Id. 

Where  a  cause  has  been  removed 
from  a  state  to  a  federal  court,  a  de- 
fect or  omission  in  the  transcript  of  the 
record  of  the  state  court  can  be  cured 
by  certiorari.  It  is  not  a  ground  for 
remanding  the  cause.  Gook  v.  Whit- 
ney (G.  G.  1877)  Fed.  Gas.  No.  3,166; 
Dennis  v.  Alachua  Gounty  (G.  G.  1877) 
Fed.  Gas.  No.  3,791. 

Alleged  incompleteness  of  the  record, 
in  that  it  fails  to  show  the  action  of 
the  court  in  overruling  a  certain  mo- 
tion, is  no  ground  for  remanding  the 
cause;  the  proper  remedy  being  by 
suggestion  of  a  diminution  of  the  rec- 
ord. Probst  V.  Gowen  (G.  G.  1898)  91 
Fed.  929. 

Nor  is  it  ground  for  remanding  that 
the  entire  record  has  not  been  returned. 
Miller  v.  Soule  (D.  G.  1916)  221  Fed. 
493. 

39.  Failure  to  give  notice  of  flling^— 
Failure  to  give  notice  of  the  filing  in 
the  federal  court  of  a  transcript  of  the 
record  of  a  case  removed  from  a  state 
court,  as  required  by  rule  79  of  the 
circuit  court  for  the  district  of  Nevada, 
constitutes  no  ground  for  remanding 
the  cause.  Ghiatovich  v.  Hanchett  (G. 
C.  1897)  78  Fed.  193. 

40.  Elimination  of  grounds  of  remov- 
al.— ^A  case  should  be  remanded  when, 
after  the  removal  on  the  ground  of  local 
prejudice,  the  action  is  discontinued  as 
to  the  only  defendant  not  a  citizen  of 
the  plaintiff's  state.  Bane  v.  Keefer 
(G.  G.  1895)  66  Fed.  610.  Where  there 
was  no  longer  any  controversy  except 
between  citizens  of  the  same  state. 
Iowa  Homestead  Go.  v.  Des  Moines  Nav. 
&  B,  Go.  (G.  G.  1881)  8  Fed.  97,  3  Mc- 
Grary, 95.  Where  a  suit  is  removed  by 
a  defendant  brought  in  by  supplemen- 
tal petition,  on  the  sole  ground  of  the 
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existence  of  a  separate  controversy  be- 
tween himself  and  plaintiff*  a  citizen  of 
a  different  state,  and,  on  motion  of 
plaintiff,  the  suit  is  discontinued  as  to 
such  defendant.  Texas  Transp.  Go.  v. 
Seeligson  (1887)  122  U.  S.  519,  7  Sup. 
CL  1261,  30  L.  Ed.  1150.  Where  after 
removal  by  one  of  two  or  more  defend- 
ants, who  alone  is  a  citizen  of  another 
state,  on  the  ground  of  a  separable  con- 
troversy, the  suit  is  dismissed  as  to 
such  defendant.  Youtsey  v.  Hoffman 
(C.  C.  1901)  108  Fed.  699;  Cassidy 
V.  AUanta  &  0.  A.  L.  Ry.  Co.  (O.  C. 
1901)  109  Fed.  673.  Where  it  appears 
that  the  nonresident  party  upon  whose 
petition  the  cause  was  removed  has 
parted  with  his  interest,  and  the  sub- 
stantial controversy  is  between  citizens 
of  the  same  state.  Ryan  v.  Young  (G. 
G.  1879)  Fed.  Gas.  No.  12,188.  Where, 
after  the  filing  of  a  petition  for  re- 
moval, but  before  the  first  day  of  the 
next  term  of  the  federal  court  to  which 
the  record  is  returnable,  application  is 
made  to  such  court  for  extraordinary 
relief,  such  as  the  appointment '  of  a 
receiver  to  preserve  the  property,  and 
by  leave  the  record  is  filed,  and  the 
court  finds  itself  to  be  vdthout  juris- 
diction when  the  first  day  of  the  next 
term  arrives,  especially  if  the  suspen- 
sion of  jurisdiction  until  that  time  is 
likely  to  result  in  injury  to  the  parties. 
Ryder  v.  Bateman  (G.  G.  1898)  93  Fed. 
16.  Where,  after  removal  on  the 
ground  that  a  federal  question  is  in- 
volved, the  pleadings  are  so  amended 
as  to  eliminate  such  question,  and  there 
is  no  other  ground  of  jurisdiction. 
Fischer  v.  Star  Po,  (D.  G.  1915)  227 
Fed.  955.  Where  the  federal  court  sus- 
tains a  demurrer  to  the  special  plea  in- 
terposed by  defendant,  and  thereby  dis- 
posed of  the  only  federal  question  pre- 
sented for  decision.  Hamblin  v.  Chi- 
cago, B.  &  Q.  R.  Go.  (G.  G.  1890)  43 
Fed.  401.  Though  the  court  cannot  on 
a  motion  to  remand  eliminate  the  fed- 
eral question  by  a  premature  decision 
of  it,  and  then  remand  the  suit  upon 
the  theory  that  it  no  longer  involves  a 
federal  question.  Lowry  v.  Chicago,  B. 
&  Q.  R.  Co.  (G.  C.  1891)  46  Fed.  83. 
Where  plaintiff  files  a  supplemental 
pleading,  alleging  that  there  is  a  bona 
fide  error  in  the  account  on  which  the 
complaint  is  based,  which  reduces  the 
claim  to  less  than  the  amount  neces- 
sary to  give  the  federal  court  jurisdic- 
tion. W.  T.  Hughes  &  Co.  v.  Peper 
Tobacco  Warehouse  Co.  (C.  G.  A.  1903) 
126  Fed.  687.  And  where  the  case  is 
so  changed  by  amendments  under  the 
direction  of  the  court  as  to  present 
only  one  indivisible  controversy  be- 
tween the  parties.  Long  v.  Buford  (G. 
C.  1885)  24  Fed.  241,  249.  But  a  case 
removed  on  account  of  the  alienage  of 
plaintiff  will  not  be  remanded  because 
the  plaintiff  has  subsequently  become 
a  naturalized  citizen  of  the  United 
States.  Haracovic  v.  Standard  Oil  Co. 
(G.  G.  1900)  105  Fed.  785.    Nor  wiU  a 
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case  be  remanded  because  of  any  sub- 
sequent concession  by  the  plaintiff. 
Hayward  v.  Nordberg  Mfg.  Go.  (1898) 
85  Fed.  4,  29  G.  G.  A.  438.  Because 
after  removal  by  reason  of  the  citizen- 
ship of  the  parties  new  parties  are  ad- 
mitted as  cocomplainants  who  are  resi- 
dents of  the  same  state  as  the  defend- 
ants. Stewart  ▼.  Dunham  (1885)  115 
U.  S.  61.  5  Sup.  Ct.  1163.  29  Ll  Ed. 
329.  Because  a  defendant  against  whom 
affirmative  relief  was  sought  in  the 
state  court  files  a  cross-bill  after  re- 
moval to  the  federal  court.  Jackson 
&  Sharp  Co.  v.  Pearson  (G.  C.  1892) 
60  Fed.  113.  Or  because  of  the  dis- 
missal of  the  bill  on  complainant's  own 
motion  after  a  cross-bill  has  been  filed, 
although  the  jurisdictiona]  amount  may 
no  longer  be  in  dispute.  Kirby  v. 
American  Soda  Fountain  Go.  (1904)  24 
Sup.  Ct.  619,  194  U.  S.  141,  48  Ll  Ed. 
911.  Because  complaint  subsequently 
filed  prays  for  damages  in  less  than  the 
jurisdictional  amount.  Coffin  v.  Phila- 
delphia. W.  &  B.  R,  Co.  (G.  G.  1902) 
118  Fed.  688. 

Where  a  bill  in  a  state  court  was 
dismissed  for  want  of  equity  in  1874 
and  an  appeal  taken  in  1876  to  the  state 
Supreme  Court,  and  by  that  court  re- 
versed and  remanded  in  1877,  and  a 
petition  for  its  removal  to  the  United 
States  Circuit  Court  filed  the  same 
year  and  granted,  a  motion  to  remand 
on  the  ground  that  the  suit  was  not 
pending  at  the  time  of  the  passage  of 
this  act,  and  at  the  time  the  removal 
was  effected  the  trial  of  the  cause  in 
the  state  court  was  in  progress,  is 
properly  denied.  Hewitt  v.  Phelps 
(1881)  106  U.  S.  393,  394,  26  L.  Ed. 
1072. 

Where  both  at  the  commencement  of 
an  action  in  the  state  court  by  attach- 
ment and  at  the  time  of  its  removal  de- 
fendants were  citizens  of  states  other 
than  that  of  which  plaintiff  was  a  citi- 
Een,  the  fact  that,  after  removal  on  the 
ground  of  diverse  citizenship,  one  of 
the  defendants  removed  to  the  state 
where  plaintiff  resided,  and  became  a 
citizen  of  such  state,  did  not  deprive 
the  federal  court  of  jurisdiction.  I^b- 
ensberger  v.  Scofield  (1905)  139  Fed. 
380.  71  G.  C.  A.  476. 

A  voluntary  change  of  residence  by  a 
party,  so  that  jurisdiction  on  account 
of  citizenship  arises,  even  if  made  after 
the  suit  was  brought,  does  not  affect  the 
right  of  removal,  although  such  person 
removed  for  the  purpose  of  conferring 
jurisdiction  on  the  federal  courts,  where 
it  appears  that  his  citizenship  in  the 
state  to  which  he  has  removed  is  real. 
Johnson  v.  Monell  (G.  G.  1869)  Fed. 
Gas.  No.  7,399. 

Where  an  action  is  brought  in  a  state 
court  in  Missouri  by  a  citizen  of  Penn- 
sylvania against  a  citizen  of  Missouri, 
who  is  in  possession  of  real  property, 
to  recover  such  property,  and  the  ac- 
tion is  removed  to  the  federal  court  by 
the  defendant  on  the  ground  that  the 
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plaintiff  is  a  citizen  of  another  state, 
and  after  such  removal  the  defendant 
sets  up  that  he  is  only  a  tenant,  and 
moves  to  bring  in  the  real  owners  of 
the  property,  as  he  has  a  right  to  do 
under  1  Rev.  St.  Mo.  1879,  §  2244,  and, 
after  such  owners  are  made  defendants, 
plaintiff  moves  to  remand  the  case  on 
the  ground  that  they  are  the  real  de- 
fendants in  the  action,  and  are  citizens 
of  the  atate  of  Pennsylvania,  the  mo- 
tion to  remand  should  not  be  granted. 
Phelps  V.  Oaks  (1886)  117  U.  S.  236, 
6  Sup.  Ct  714,  29  li.  Ed.  888. 

A  suit  properly  removed  to  the  fed- 
eral court  before  the  Code  took  effect 
should  not  be  remanded,  on  motion 
made  in  the  District  Court  after  it  took 
effect,  because  it  involved  less  than  $3,- 
000.  Lincoln  v.  Robinson  (D.  C.  1912) 
194  Fed.  571. 

The  consolidation  of  a  suit,  after  re- 
moval into  a  federal  court,  with  anoth- 
er suit  between  some  of  the  same  par- 
ties, subsequently  commenced  in  said 
court,  cannot  affect  the  jurisdiction  of 
the  court  over  the  cause  removed,  or  its 
duty,  or  that  of  an  appellate  court,  to 
remand  such  cause  on  determining  that 
it  was  not  properly  removable.  Col- 
burn  V.  Hill  (1900)  101  Fed.  500.  41  C. 
C.  A.  467. 

In  an  action  to  quiet  title,  requiring 
each  of  several  defendants  to  set  up 
any  claim  or  right  he  might  have,  and 
seeking  for  an  accounting  for  rents  and 
profits,  a  petition  for  removal  was  filed 
by  a  railroad  company,  one  of  the  de- 
fendants, averring  that  petitioner  was  a 
corporation  created  under  the  laws  of 
Wisconsin;  that  complainants  were 
citizens  of  Massachusetts;  that  the 
other  defendants  were  citizens  of  states 
other  than  Massachusetts;  that  peti- 
tioner was  the  sole  owner  of  a  part 
of  the  land  in  dispute,  and  was  in  sole 
possession  thereof;  and  that  none  of 
the  other  defendants  had  or  claimed 
any  interest  therein.  Held,  that  dis- 
missal of  the  suit  as  to  the  railroad 
company,  and  striking  from  the  bill 
all  portions  asking  an  accounting  with 
the  defendants  separately  for  rents  and 
profits,  do  not  entitle  complainants  to 
a  remand,  as  the  controversy  is  still 
within  the  jurisdiction  of  the  court; 
the  parties  being  citizens  of  different 
states.  Bacon  v.  Felt  (0.  C.  1889) 
38  Fed.  870.  Nor  will  the  cause  be  re- 
manded on  the  ground  that  there  is  am- 
ple remedy  at  law  and  the  suit  was 
brought  in  equity,  as,  the  averments  be- 
ing that  complainants  are  owners  of  an 
undivided  two-thirds  and  that  defend- 
ants are  in  possession  of  the  whole 
tract,  a  suit  in  equity  was  necessary; 
also,  if  this  were  not  so,  the  cause  be- 
ing brought  properly  in  equity  under 
the  state  statute,  the  pleadings  could 
be  reformed  and  the  cause  transformed 
into  an  action  at  law;  and  again,  if  this 
were  not  allowed,  the  bUl  wmild  be  dis- 
missed rather  than  the  cause  remand- 
ed.   Id. 
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After  removal,  the  bill  was  demurred 
to  on  the  ground  that  the  heirs  of  P., 
who  appeared  in  the  caption  as  neces- 
sary parties,  were  not  made  parties; 
the  bill  containing  no  allegation  that 
their  names  and  residences  were  un- 
known, or  that  they  were  nonresi- 
dents. The  demurrer  was  sustained, 
and  the  bUl  amended  by  setting  out  the 
names  of  the  heirs,  and  their  citizenship 
as  of  the  same  state  as  that  of  the 
complainant  There  was  no  severable 
controversy.  Held,  the  amendment  be- 
ing compulsory,  the  case  should  be  re- 
manded, and  not  dismissed.  Perry  v. 
CUft  (C.  0.  1887)  32  Fed.  801. 

(O)  Pariie$  entitled  to  remand 

41.  In  generaJw— Where  an  action  is 
brought  in  a  state  court  in  Missouri  by 
a  citizen  of  Pennsylvania  against  a  cit- 
izen of  Missouri,  who  is  in  possession 
of  real  property,  to  recover  such  prop- 
erty, and  the  action  is  removed  to  the 
federal  court  by  the  plaintiff  on  the 
ground  that  he  is  a  citizen  of  another 
state,  and  after  such  removal  the  de- 
fendant sets  up  that  he  is  only  a  ten- 
ant, and  moves  to  bring  in  the  real 
owners  of  the  property,  as  he  has  a 
right  to  do  under  the  state  statute,  and, 
after  such  owners  are  made  defendants, 
they  move  to  remand  the  case  on  the 
ground  that  they  are  the  real  defend- 
ants in  the  action,  and  are  citizens  of 
the  state  of  Pennsylvania,  the  motion 
to  remand  should  not  be  granted. 
Phelps  v.  Oaks  (1886)  6  Sup.  Ct.  714, 
715,  117  U.  S.  236,  29  L.  Ed.  888. 

Plaintiff  brought  action  in  a  state 
court,  his  complaint  disclosing  no  fed- 
eral question.  Defendant,  alleging  that 
such  a  question  was  involved,  secured  a 
removal  to  a  federal  court,  in  which 
judgment  was  rendered  for  plaintiff. 
Defendant  then  moved  to  set  the  judg- 
ment aside,  for  want  of  jurisdiction  in 
the  federal  court.  Held,  that  the  fed- 
eral court  had  no  jurisdiction,  and  the 
judgment  must  be  vacated,  and  the 
cause  remanded.  Wabash  R.  Co.  v. 
Barbour  (1896)  73  Fed.  513,  19  O.  C. 
A-  646,  43  U.  S.  App.  102. 

A  defendant  which  has  removed  a 
cause  into  a  federal  court  on  the  ground 
of  diversity  of  citizenship,  its  petition 
alleging  that  plaintiff  is  a  citizen  of  the 
state  of  suit  and  defendant  a  corpo- 
ration of  another  state,  is  not  entitled 
to  have  the  cause  remanded  because  it 
is  developed  on  the  trial  that  plaintiff 
is  an  alien;  the  court  having  jurisdic- 
tion of  the  controversy  either  under 
the  facts  alleged  in  the  petition  for  re- 
moval or  under  those  shown  by  the 
evidence.  Rones  v.  Katalla  Co.  (C.  C. 
1910)  182  Fed.  946. 

Where  a  plaintiff  sues  in  a  state 
court  in  a  district  other  than  the  resi- 
dence of  either  of  the  parties  and  de- 
fendant attempts  to  remove  the  case 
into  the  federal  court  for  that  district, 
he  thereby  consents  to  be  sued  in  the 
federal    court    for    that    district,    but 
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plaintiff  is  entitled  to  remand  to  the 
state  coort  unless  he  consents  to  the 
remoyaL  H,  J.  Decker,  Jr.,  &  Co.  t. 
Southern  Ry.  Co.  (C.  C.  1911)  189  Fed- 
224. 

(D)  Waiver  of  right  to  remand 

42.  In  general^-ZThe  question  of  ju- 
risdiction is  considered  as  conclusively 
settled  where  there  has  been  no  appesd 
from  a  decision  denying  a  motion  to 
remand  for  want  of  jurisdiction.  Tur- 
ner V.  Indianapolis,  B.  &  W.  Ry.  Co. 
(C.  C.  1878)  Fed.  Cas.  No.  14,259. 

That  plaintiff,  in  a  suit  brought  in 
Connecticut  against  a  citizen  of  New 
York,  described  himself  in  the  original 
writ  as  "of  said  New  Haven"  (Conn.), 
will  not  estop  him  from  showing,  in 
support  of  a  motion  to  remand,  that  he 
is  in  fact  a  citizen  of  New  York.  Eger- 
ton  V.  Starin  (C.  C.  1899)  91  Fed.  932. 

43.  Waiver  by  appearance^— A  general 
appearance  by  plaintiff  in  a  federal  Cir- 
cuit Court  after  the  cause  has  been  re- 
moved from  a  state  court  does  not 
waive  an  objection  to  jurisdiction  found- 
ed on  the  total  lack  of  any  controversy 
of  a  federal  nature.  In  re  Winn  (1909) 
29  Sup.  Ct.  515,  213  U.  S.  458,  53  L. 
Ed.  873. 

Where,  on  the  removal  of  a  cause  to 
the  federal  court,  plaintiff,  simultane.- 
ously  with  the  filing  of  the  case  in  such 
court,  moved  to  remand,  he  could  not 
be  held  to  have  waived  his  right  there- 
to by  appearance  or  otherwise.  Pep- 
per V.  Rogers  (C.  C.  1904)  128  Fed. 
987. 

A  plaintiff,  by  appearing  in  the  federal 
court  after  the  removal  of  the  cause, 
and  obtaining  leave  to  file  an  amended 
complaint,  does  not  thereby  waive  his 
right  to  move  to  remand.  Parkinson  v. 
Barr  (C.  C.  1900)  105  Fed.  81. 

The  act  of  plaintiff's  counsel  in  ap- 
pearing in  the  federal  court  erroneous- 
ly ordering  the  removal  to  it  of  an  ac- 
tion commenced  in  a  state  court,  and 
in  moving  to  remand  the  cause  to  the 
state  court,  does  not  confer  jurisdiction 
on  the  federal  court,  but  the  motion 
to  remand  is  a  challenge  to  the  juris- 
diction of  the  federal  court.  Higson  v. 
North  River  Ins.  Co.  (1910)  68  S.  B. 
920,  158  N.  C.  35. 

Where,  after  an  attempt  has  been 
made  to  remove  a  cause  to  the  federal 
court,  plaintiff's  counsel  entered  a  spe- 
cial appearance  for  the  sole  purpose 
of  moving  to  retire  the  case  from  the 
docket,  and  insisting  that  the  proceed- 
ings taken  had  been  insufficient  to  re- 
move the  cause,  there  was  no  waiver  of 
plaintiff's  right  on  his  objection  being 
sustained  to  have  the  cause  retired  from 
the  docket.  Higson  v.  North  River  Ins. 
Co.  (C.  C.  1911)  184  Fed.  165. 

The  entry  of  a  general  appearance  in 
the  federal  court  by  the  plaintiff  after 
a  removal,  and  a  delay  of  a  year  before 
making  a  motion  to  remand,  is  a  waiver 
of  the  right  to  raise  the  objection  that 
neither  party  is  a  resident  of  the  dis- 
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trict  where,  by  reason  of  their  dtizen- 
ship  in  different  states,  the  court  has 
constitutional  jurisdiction.  Philadel- 
phia &  Boston  Face  Brick  Co.  v.  War- 
ford  (C.  C.  1902)  123  Fed.  843. 

44.  Waiver  by  delays— After  remov- 
al, and  after  the  federal  court,  for 
a  long  time,  has  exercised  control  of 
the  case,  an  irregularity  or  defect  in 
the  form  of  a  removal  bond  will  be 
deemed  waived.  Hervey  v.  Illinois  Mid- 
land Ry.  Co.  (C.  C.  1880)  3  Fed.  707. 

Where  the  question  is  as  to  the  right 
of  removal,  and  not  as  to  mere  defects 
in  the  proceedings  for  removal,  lapse 
of  time  and  the  taking  of  preliminary 
proceedings  after  removal  are  not  a 
waiver  of  the  right  to  a  remand.  Bron- 
son  V.  St  Croix  Lumber  Co.  (C.  C. 
1888)  35  Fed.  634. 

A  party  is  not  guilty  of  laches  affect- 
ing his  right  to  move  to  remand  be- 
cause he  did  not  in  the  first  instance 
oppose  the  removal  in  the  state  court. 
McMurdy  v.  Connecticut  Gen.  Life  Ins. 
Co.  (C.  C.  1877)  Fed.  Cas.  No.  8,903. 

Delay  on  part  of  plaintiff  for  15 
months  in  making  his  motion  to  remand 
held  not  a  waiver  of  the  right  to  ob- 
ject to  defendant's  failure  to  file,  in 
the  circuit  court,  a  copy  of  the  record 
of  the  cause  removed.  McGregor  ▼. 
McGiUis  (C.  C.  1887)  30  Fed.  388. 

A  delay  of  over  a  year,  in  the  ab- 
sence of  explanation,  held  fatal  to  a 
motion  to  remand  the  case  on  the 
ground  that  the  petition  for  removal 
was  not  filed  in  time.  Miller  v.  Kent 
(C.  C.  1882)  18  Fed.  561. 

Although  no  motion  be  made  to  re- 
mand the  cause  to  the  state  court  until 
a  full  term  has  passed  by  since  the  fil- 
ing of  the  motion  for  removal  and  the 
transcript  of  the  proceedings  in  the 
state  court,  there  is  no  waiver  of  the 
right  so  to  do,  nor  will  such  conduct  be 
deemed  a  submission  to  the  jurisdic- 
tion of  the  United  States  court;  no 
other  proceedings  being  had  therein 
than  the  filing  of  such  transcript  and 
motion.  Young  v.  Andes  Ins.  Co.  (C. 
C.  1876)   Fed.  Cas.  No.  18,151. 

Irregularities  in  the  removal  are  no 
groimd  for  remanding  after  several 
years,  where  all  objection  to  the  ju- 
risdiction has  been  obviated  by  amend- 
ment Edgerton  v.  Gilpin  (C.  C.  1878) 
Fed.  Cas.  No.  4,280. 

45.  Waiver  by  conduct,  pleading,  or 
obtaining  reliefw— A  party  loses  his  right 
to  object  to  the  removal  of  an  action 
from  a  state  court,  when  it  has  been 
removed  on  the  ground  of  the  diverse 
citizenship  of  the  parties,  by  going  to 
trial  and  trying  the  cause  without 
raising  the  objection.  Davies  v.  lAth- 
rop  (C.  C.  1882)  13  Fed.  565.  And, 
where  a  defendant  has  removed  a  cause, 
and  plaintiff,  at  the  time  of  appearing 
in  the  federal  court,  does  not  suggest 
to  it  that  the  time  had  elapsed  for  a 
removal,  nor  move  to  remand,  but  de- 
mands a  trial,  he  waives  his  right  to 
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raise  the  question  in  answer  to  de- 
fendant's bill  to  restrain  the  further 
prosecution  of  the  suit  in  the  state 
court  Baltimore  &  O.  B.  Go.  ▼.  Ford 
(O.  O.  1888)  36  Fed.  170. 

Where  a  federal  court  is  without  ju- 
risdiction of  a  cause  on  removal,  it  is 
not  conferred  by  the  acts  of  the  plain- 
tilE-  in  participating  in  steps  taken  in 
the  suit  after  remoyaL  Crane  Co.  v. 
Ouanica  Centrale  (C.  C.  1904)  132 
Fed.  713.  Nor  where  a  case  has  been 
wrongfully  removed  does  plaintiff  waive 
his  right  to  remand  by  once  obtaining 
a  continuance  in  the  federal  court 
Southworth  y.  Beid  (C.  C.  1888)  86 
Fed.  451. 

Plaintiff,  by  proceedings  taken  after 
removal  of  cause  to  the  United  States 
District  Court,  held  not  to  have  lost 
right  to  move  to  remand  to  the  state 
court,  where  it  distinctly  stated  that 
such  proceedings  were  taken  without 
waiving  its  objection.  Rubber  &  Cel- 
luloid Harness  Trimming  Co.  v.  John 
L.  Whiting-J.  J.  Adams  Co.  <D.  C. 
1913)  210  Fed.  393. 

Where  a  petition  for  removal  was  de- 
fective on  its  face  in  that  it  stated  no 
facts  showing  a  removable  cause,  the 
fact  that  plaintiff  before  moving  to  re- 
mand took  the  deposition  of  a  witness 
under  a  notice  headed  "United  States 
Circuit  Court,  District  of  Minnesota, 
Third  Division,"  and  that  the  deposi- 
tion was  filed  in  such  court,  no  tran- 
script from  the  state  court  having  at 
that  time  been  filed  therein,  did  not 
waive  plaintiff's  right  to  have  the  cause 
remanded  under  the  rule  that  where 
the  petition  states  no  ground  for  re- 
moval, a  state  court  is  not  deprived 
of  its  jurisdiction,  and  that  jurisdic* 
tion  is  not  conferred  by  the  mere  fil- 
ing of  a  petition  and  bond.  Hubbard  v. 
Chicago,  M.  &  St  P.  By.  Co.  (C.  0- 
1910)   176  Fed.  994. 

An  order  removing  a  cause  from  the 
Supreme  Court  to  the  federal  Circuit 
Court  being  void  for  failure  of  the  pe- 
tition for  removal  to  show  the  Circuit 
Court's  jurisdiction,  plaintiff  is  not  es- 
topped from  challenging  such  jurisdic- 
tion because  he  appeared  in  the  Su- 
preme Court  and  opposed  defendant's 
motion  to  vacate  the  order  of  removal 
on  the  ground  that  the  motion  should 
have  been  made  in  the  Circuit  Court, 
since  neither  consent  nor  estoppel  can 
confer  jurisdiction  upon  the  federal 
courts.  Tierney  v.  Helvetia  Swiss  Fire 
Ins.  Co.  (1908)  110  N.  Y.  S.  613,  126 
App.  Div.  446. 

It  is  good  practice  to  raise  in  limine, 
by  petition  to  remand,  the  question  of 
the  alleged  collusive  joinder  of  a  par- 
ty for  tue  purpose  of  creating  a  case 
removable  to  the  circuit  court;  and 
the  right  so  to  raise  the  question  is 
not  waived  by  reason  of  a  prior  unsuc- 
cessful motion  to  remand  on  jurisdic- 
tional grounds  supposed  to  appear  on 
the  face  of  the  record.    Pennsylvania 


B.  Co.  y.  Allegheny  Valley  B.  Co.  (C. 

C.  1885)  25  Fed.  113. 

Making  up  the  issues  on  the  merits 
without  objection  waives  the  right  to 
object,  because  of  the  nonresidcnce  of 
both  parties  within  the  district,  to  the 
jurisdiction  of  a  federal  Circuit  Court 
to  which  the  cause  has  been  removed 
from  the  state  court  for  diverse  citi- 
zenship. Kreigh  y.  Westinghouse, 
Church,  Kerr  &  Co.  (1909)  29  Sup. 
Ct  619,  214  U.  S.  249,  63  L.  Ed.  984, 
reversing  judgment  (1907)  152  Fed. 
120,  81  0.  O.  A.  338,  11  L.  B.  A.  (N. 
S.)  684. 

Plaintiff  must  be  deemed  to  have  con- 
sented to  accept  the  jurisdiction  of  a 
federal  court  over  a  suit  removed  from 
a  state  court  on  defendant's  petition, 
where,  after  the  removal,  plaintiff,  in- 
stead of  moving  to  remand,  filed  an 
amended  petition  in  the  federal  court, 
signed  a  stipulation  giving  time  to  the 
defendant  to  answer,  and  entered  with 
the  defendant  into  successive  stipula- 
tions for  continuances.  In  re  Moore 
(1908)  28  Sup.  Ct  585,  706,  209  U. 
S.  490,  52  L.  Ed.  904,  14  Ann.  Cas. 
1164. 

Where  a  removed  cause  was  one 
within  the  general  jurisdiction  of  the 
federal  court  and  after  complainant's 
motion  to  remand  had  been  overruled 
he  joined  in  a  stipulation,  filed  addition- 
al pleadings,  and  set  the  case  down  for 
hearing  on  bill  and  answer,  the  ques- 
tion of  defendant's  right  to  remove 
cannot  be  again  raised.  Hagerla  v. 
Mississippi  Biver  Power  Co.  (D.  C. 
1913)   202  Fed.  776. 

Plaintiff,  by  noticing  a  demurrer  for 
argument  after  the  removal  of  cause, 
waives  his  right  to  remand.  Enders  v. 
Supreme  Lodge  Knights  and  Ladies  of 
Honor  (C.  C.  1910)  176  Fed.  832, 

Complainant,  a  corporation  and  citi- 
zen of  Kentucky,  sued  defendant,  a 
corporation  and  citizen  of  Maryland, 
in  a  Georgia  state  court  Defendant 
removed  the  cause  to  the  United  States 
Circuit  Court  for  diversity  of  citizen- 
ship, where  the  cause  was  permitted  to 
remain  more  than  five  years,  during 
which  complainant  had  the  cause  set 
down  for  hearing  on  demurrer,  and 
twice  filed  amendments  to  its  pleadings, 
and  then  moved  to  remand  the  cause 
to  the  state  court  on  the  ground  that 
neither  complainant  nor  defendant  was 
a  resident  of  the  district  Held,  that 
such  objection  had  been  waived  by  both 
parties,  and  that  the  court  had  juris- 
diction. Proctor  Coal  Co.  v.  United 
States  FideUty  &  Guaranty  Co.  (C.  O. 
1907)  158  Fed.  211. 

The  defendant  in  a  case  brought  in 
a  court  of  a  state  of  which  neither  par- 
ty is  a  resident,  however,  submits  him- 
self to  the  jurisdiction  of  the  federal 
court  by  ffling  a  petition  for  removal; 
and  where,  after  the  removal,  the  plain- 
tiff invokes  or  consents  to  an  order  of 
the  court  relating  to  matters  in  con- 
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trove rsy,  he  thereby  waives  the  right 
to  thereafter  object  to  its  jurisdiction. 
FouUi  V.  Gray  (O.  C.  1903)  120  Fed. 
158. 

Where,  after  removal,  plaintiff  pleads 
anew  setting  up  the  removal,  he  can- 
not ask  to  remand  the  cause  on  the 
ground  that  it  was  not  within  the  act 
Carrington  v.  Florida  R.  Co.  (C.  C. 
1872)  Fed.  Cas.  No.  2.447. 

Where  an  action  for  injuries  to  a 
servant  under  the  federal  Employers' 
Liability  Act,  as  amended  in  1910,  was 
improperly  removed  from  a  state  to  a 
federsd  court,  plaintiff's  filing  a  reply 
after  such  removal  did  not  constitute  a 
waiver  of  his  right  to  move  for  remand 
nor  confer  federal  jurisdiction.  Bur- 
nett V.  Spokane,  P.  &  S.  Ry.  Co.  (D. 
0.  1913)  210  Fed.  94. 

Where,  after  a  cause  had  been  er- 
roneously removed  to  the  federal  court 
over  plaintiff *s  objection,  that  court 
sustained  a  demurrer  to  the  complaint 
in  so  far  as  it  affected  the  resident  de- 
fendant, plaintiff,  by  amending  his  com- 
plaint and  proceeding  as  against  the 
nonresident  defendant  in  the  federal 
court,  did  not  waive  his  objection  that 
the  cause  had  been  erroneously  remov- 
ed. Thomas  v.  Great  Northern  Ry,  Co. 
(C.  0.  A.  1906)  147  Fed.  83. 

The  fact  that,  subsequent  to  the  re- 
moval of  a  cause,  the  parties  have 
pleaded,  and  have  taken  depositions, 
does  not  aHect  the  duty  of  the  federal 
court  to  remand  on  discovering  that  the 
removal  was  improperly  made;  it  be- 
ing a  matter  for  the  determination  of 
the  state  court  what  shall  be  done  with 
the  pleadings  filed  and  the  testimony 
taken.  Broadway  Ins.  Co.  v.  Chicago 
G.  W.  Ry.  Co.  (C.  C.  1900)  101  Fed. 
507. 

(Jil)  Procedure  for  remand  and  review 
thereof 

46.  Remand  by  court  on  its  own  mo- 
tion.—Where  remand  of  a  suit  for  want 
of  jurisdiction  is  proper,  to  court  may 
remand  of  its  own  motion.  Cutler  v. 
Rae  (1849)  7  How.  729,  731,  12  L.  Ed. 
890;  Colburn  v.  Hill  (1900)  101  Fed. 
500,  506,  41  C.  C.  A.  467;  Consolidated 
Rubber  Tire  Co.  v.  Ferguson  (1910) 
183  Fed.  756,  106  C.  C.  A.  330;  Katal- 
ia  Co.  V.  Rones  (1911)  186  Fed.  30,  108 
C.  C.  A.  132,  affirming  judgment  Rones 
V.  Katalla  Co.  (C.  C.  1910)  182  Fed. 
946;  Farmers'  Oil  &  Guano  Co.  v. 
Duckworth  Co.  (1914)  217  Fed.  362, 
133  C.  C.  A.  278;  U.  S.  v.  Wickersham 
(C.  C.  1882)  10  Fed.  505,  511;  Gage 
v.  Riverside  Trust  Co.  (C.  C.  1906)  156 
Fed.  1002,  1009. 

Where  a  petition  for  removal  is  not 
filed  at  the  time  or  before  defendant 
is  required  by  the  state  practice  to 
plead  to  the  declaration  or  complaint, 
the  case  must  be  remanded  to  the  state 
court,  whether  motion  to  that  effect  be 
made  or  not.  Keeney  v.  Roberts  (C. 
C.  1886)    39  Fed.  629,  12  Sawy.  39; 
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Bowers  v.  Supreme  Council  American 
Legion  of  Honor  (C.  C.  1891)  45  Fed. 
81. 

It  is  the  duty  of  a  federal  court  to 
remand,  of  its  own  motion,  whenever 
on  the  face  of  the  record  a  clear  want 
of  j\irisdiction,  either  of  the  parties 
or  subject-matter,  is  affirmatively 
shown.  American  Bridge  Co.  y.  Hunt 
(1904)  130  Fed.  302,  64  C.  O.  A.  548; 
Indiana  v.  Tolleston  Club  of  Chicago 
(C.  C.  1892)  53  Fed.  18. 

The  federal  court  has  the  right  to 
determine  whether  or  not  a  cause  has 
been  properly  removed  to  it  immediate- 
ly upon  the  filing  of  the  record  therein 
either  by  the  removing  defendant  or 
the  plaintiff,  and  to  make  such  orders 
as  may  be  required.  Harrington  v. 
Great  Northern  Ry.  Co.  (C.  C.  1909) 
169  Fed.  714. 

Where,  after  the  removal  of  a  cause 
wherein  the  requisite  citizenship  and 
the  amount  in  controversy  do  not  exist 
it  is  found  by  the  pleadings  that  the 
subject-matter  is  one  in  which  a  stat- 
ute of  the  United  States  is  only  inciden- 
tally brought  in  question,  the  court  will 
of  its  own  motion  remand  the  cause. 
Teas  V.  Albright  (0.  C.  1882)  13  Fed. 
406. 

An  action  for  divorce  a  vinculo  and 
for  alimony,  removed  from  a  state 
court  may  be  remanded  by  the  fed- 
eral court  of  its  own  motion,  on  sug- 
gestion of  the  party  removing,  on  the 
ground  of  want  of  jurisdiction  over  ac- 
tions of  that  character.  Johnson  y. 
Johnson  (C.  C.  1882)  13  Fed.  193. 

47.  Motion  to  remand.— A  motion  ti^ 
remand  a  cause  removed  to  the  state 
court  is  in  the  nature  of  a  demurrer, 
and  goes  only  to  matters  apparent  of 
record,  being  Insufficient  to  present 
matters  outside  the  record  arising  in 
pais,  which  can  only  be  presented  by 
plea  in  abatement,  denying  the  facts 
relied  on  to  establish  federal  jurisdic- 
tion. Gibson  v.  Chesapeake  &  O.  Ry. 
Co.  (C.  C.  A.  1914)  215  Fed.  24; 
Phillips  V.  Western  Terra  Cotta  Co. 
(C.  C.  1909)  174  Fed.  873;  Brad- 
Shaw  V.  Bowden  (D.  C.  1914)  226  Fed. 
323.  It  does  not  operate  as  a  general 
denial  of  the  allegations  of  the  petition 
for  removal.  Phillips  v.  Western  Terra 
Cotto  Co.  (C.  C.  1909)  174  Fed.  873. 
But  may  be  regarded  as  demurrer  to 
petition  for  removaL  Armstrong  v. 
Kansas  City  Southern  Ry.  Co.  (0. 
C.  1911)  192  Fed.  608. 

When  made  on  the  ground  of  the 
alienage  of  both  parties  it  will  be  de- 
nied in  a  case  removed  into  a  court 
where  the  jurisdiction  is  apparent  on 
the  record,  because  in  such  a  case  the 
jurisdiction  can  only  be  attacked  by 
sworn  plea  or  exception.  Lacroiz  v. 
Lyons   (C.  O.  1886)  27  Fed.  403,  404. 

On  plaintiff's  motion  to  remand   the 

cause  to  the  state  court,  his  residence 

,  within     the     district    was     sufficiently 

shown  by  a  recital  in  a  declaration  filed 
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by  him  the  same  day  that  the  petition 
to  remove  was  filed,  describing  himself 
as  a  citizen  of  a  county  within  the  dis- 
trict Gruetter  v.  Cumberland  Tele- 
phone &  Telegraph  Co.  (C.  C.  1909) 
181  Fed.  248. 

Upon  motion  to  remand,  the  court 
may  hear  affidavits  controverting  the 
allegations  of  the  petition  for  removal. 
Smith  V.  Crosby  Lumber  Co.  (C.  0. 
1891)  46  Fed.  819,  judgment  affirmed 
Crosby  Lumber  Co.  v.  Smith  (1892) 
51  Fed.  63,  2  C.  C.  A.  97,  following 
Amy  V.  Manning  (C.  C.  1889)  38  Fed. 
868. 

48.  ^—  Time  for  making  motion^— 
As  to  waiver  of  right  to  remand,  by 
delay  in  making  motion,  see  ante,  this 
note,  "Waiver  of  right  to  remand." 

A  motion  to  remand  to  the  state 
court  an  indictment  removed  to  a  fed- 
eral court  can  be  made  prior  to  the 
first  day  of  the  then  next  term  of  the 
federal  court  on  production  by  the 
state  of  copies  of  the  proceeding,  not- 
withstanding R.  S.  §  641,  ante,  §  1013, 
gives  the  petitioners  until  the  first  day 
of  the  next  term  in  which  to  produce 
and  file  a  copy  of  such  proceedings  in 
the  federal  court  State  of  New  Jer- 
sey V.  Corrigan  (C.  O.  1905)  139  Fed. 
758. 

It  is  the  settled  practice  in  the  circuit 
courts  of  the  United  States  in  the  Sec- 
ond circuit  to  allow  a  motion  to  re- 
mand to  be  made  at  once  on  the  re- 
moval of  a  cause  from  a  state  court, 
without  waiting  for  the  next  term,  and, 
unless  the  record  is  filed  by  the  remov- 
ing defendant  within  a  reasonable  time, 
to  permit  it  to  be  filed  by  the  plaintiff. 
Hartford  &  C.  W.  R.  Co.  v.  Montague 
(C.  C.  1899)  94  Fed.  227. 

After  removal,  and  the  argument  and 
overruling  in  the  federal  court  of  a 
demurrer  to  the  complaint,  the  plaintiff 
may  still  move  to  remand  on  the 
ground  that  that  court  has  no  jurisdic- 
tion to  hear  and  determine  the  cause. 
State  of  Indiana  v.  Lake  Erie  &  W. 
Ry.  Co.  (C.  C.  1898)  85  Fed.  1. 

Where  a  cause  is  removed  after  the 
time  prescribed,  but  plaintiff,  being  ig- 
norant of  the  construction  of  the  law, 
files  an  answer  in  the  federal  court,  he 
may  be  permitted  to  withdraw  it  and 
file  a  motion  to  remand,  where  it  ap- 
pears that  he  had  no  purpose  to  specu- 
late on  his  chances  in  the  state  court, 
and  has  not  unreasonably  delayed  to 
assert  his  right  after  knowledge  of  the 
facts.  Collins  v.  Stott  (C.  C.  1896)  76 
Fed.  613. 

A  motion  to  remand  on  the  ground 
that  the  removal  was  made  after  the 
case  was  to  be  treated  as  on  trial  un- 
der the  state  practice  comes  too  late 
after  more  than  a  year  has  elapsed, 
and  after  the  case  has  been  transferred 
by  consent  to  the  equity  docket,  treat- 
ed as  an  intervention  in  a  pending  re- 
ceivership case,  and  referred  to  a  spe- 
cial master;  there  being  no  question  as 
to  the  jurisdiction  of  the  federal  court 


Wyly  V.  Richmond  &  D.  R.  Co.  (C.  C. 
1894)  63  Fed.  487. 

Though  the  law  provides  that  the  re- 
moving party  shall  file  a  bond  to  en- 
ter the  case  in  the  circuit  court  on  the 
first  day  of  the  next  session,  and  that, 
the  record  being  so  entered,  the  cause 
shall  proceed  as  if  begun  Id  the  cir- 
cuit court,  the  other  party  may  file  a 
transcript  of  the  record  at  an  earlier 
day,  and  have  the  case  remanded,  if  it 
appears  upon  the  face  of  the  record 
that  it  was  not  one  authorized  to  be 
removed.  Mills  v.  Newell  (C.  C.  1890) 
41  Fed.  529. 

Under  the  removal  acts  of  1875  and 
1887,  requiring  the  party  removing  the 
cause  to  give  bond  for  entering  in  the 
circuit  court,  on  the  first  day  of  its 
next  session,  a  copy  of  the  record,  and 
for  appearing  and  entering  bail,  etc., 
and  providing  that  such  copy  being  en- 
tered, the  cause  shall  proceed  as  com- 
menced there,  the  circuit  court  has  no 
power  to  remand  a  cause  so  removed, 
for  want  of  jurisdiction  before  the  re- 
turn day,  that  being  the  next  regnlar 
term  after  the  removal.  Kansas  City 
&  T.  Ry.  Co.  V.  Interstate  Lumber  Co. 
(C.  C.  1888)  36  Fed.  9. 

The  want  of  an  affidavit  authorizing 
a  removal  appearing  on  the  face  of  the 
record,  the  mere  filing  of  a  petition 
and  affidavit  of  some  person  other  than 
the  party  does  not  work  a  removal,  un- 
der the  statute;  and,  the  record  hav- 
ing been  filed  in  the  circuit  court  in 
such  case,  the  motion  to  remand  may 
be  made  after  issue  taken  on  the  al- 
legations of  the  petition  for  removal. 
Duff  V.  Duff  (O.  C.  1887)  31  Fed.  772, 
12  Sawy.  502. 

A  delay  of  over  a  year,  in  the  absence 
of  explanation,  is  fatal  to  a  motion  to 
remand  the  case  on  the  ground  that 
the  petition  for  removal  was  not  filed 
in  time.  Miller  v.  Kent  (C.  C.  1883) 
18  Fed.  561,  20  Blatchf.  508. 

An  objection  to  the  removal,  found- 
ed upon  the  citizenship  of  one  of  the 
parties  to  the  suit,  wiU  not  be  favored 
after  the  expiration  of  18  months. 
Hervey  v.  Illinois  Midland  Ry.  Co.  (C. 
C.  1880)  3  Fed.  707.  And  under 
such  circumstances,  an  objection  that 
the  cause  might  have  been  tried  at  a 
term  before  that  at  which  the  applica- 
tion for  removal  was  made  will  not 
be  considered,  if  the  fact  does  not  ap- 
pear affirmatively.     Id. 

A  party  is  not  guilty  of  laches  who 
afterwards  moves  the  federal  court  to 
remand  a  cause  because  he  did  not  in 
the  first  instance  oppose  in  the  state 
court  its  removal.  McMurdy  v.  Con- 
necticut Gen.  Life  Ins.  Co.  (C.  C. 
1877)  Fed.  Cas.  No.  8,903. 

A  motion  to  remand  may  be  made 
before  the  trial,  where  there  are  no 
disputed  facts.  Magee  v.  Union  Pac. 
R.  Co.  (C.  C.  1873)  Fed.  Cas.  No.  8,- 
945. 

49.  — -  Suffldenoy  of  motion^— Plain- 
tiff, in  order  to  controvert  the   facta 
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stated  in  a  removal  petition  mast  make 
an  issue  with  respect  thereto  in  the 
federal  court  in  which  the  issue  must 
be  tried.  Donovan  v.  Wells  Fargo  & 
Co.  (1909)  109  Fed,  383,  94  O.  O.  A. 
e09,  22  L.  R.  A.  (N.  S.)  1250. 

Where  a  petition  for  the  removal  of 
a  cause,  filed  February  13,  1902,  al- 
leging that  defendant  was  required  to 
appear  within  42  days  from  December 
3d,  but  that  the  time  to  plead  was  to 
be  regulated  by  a  rule  of  court,  and  that 
defendant's  time  to  answer  or  plead 
did  not  expire  until  February  14,  1902, 
a  motion  to  remand  the  case  alleging 
that  under  the  court  rules  of  the  state 
court  defendant's  time  to  plead  had  ex- 
pired when  its  petition  for  removal 
was  filed,  but  failing  to  set  up  the  rules 
relied  on,  could  not  be  sustained.  Ran- 
dall V.  New  England  Order  of  Protec- 
tion (C.  O.  1902)  118  Fed.  782. 

On  a  motion  to  remand  a  cause  to 
the  state  court,  a  mere  allegation  by 
defendant  in  an  answer  filed  to  the  rule 
thai  the  case  involves  a  construction  of 
the  Constitution  or  laws  of  the  Unit- 
ed States  is  not  sufficient  to  show  ju- 
risdiction in  the  federal  court,  without 
a  statement  of  facts  showing  how  such 
question  can  arise,  and  the  nature  and 
character  of  it.  City  of  New  Castle  v. 
Postal  Telegraph-Cable  Co.  (C.  O. 
1907)  152  Fed.  572. 

Motion  held  not  to  be  denied  because 
it  did  not  specifically  state  the  grounds 
of  the  motion.  State  of  Idaho  ▼. 
American  Surety  Co.  of  New  York  (D. 
a  1914)  218  Fed.  678. 

50.  Pleading  to  Jurisdiction  or  In 
abatement.— A  petition  for  removal 
sufficient  on  its  face  gives  the  federal 
court  jurisdiction  only  prima  facie  to 
try  the  case  on  its  merits,  and  the 
truth  of  its  essential  allegations  may 
be  put  in  issue  by  any  appropriate 
pleading,  the  filing  of  a  plea  to  the 
jurisdiction  being  the  better  practice. 
The  issue  should  be  tried  by  the  jury, 
subject  to  the  right  of  the  court  to 
direct  a  verdict  thereon  when  proper, 
and  the  burden  of  proof  on  the  issue 
rests  on  the  petitioner.  State  of  Vir- 
ginia V.  Felts  (C.  C.  1904)  133  Fed.  85. 

Allegations  of  fact  in  a  petition  for 
removal  are  taken  as  true  prima  fa- 
cie, and  are  not  put  in  issue  merely  by 
a  motion  to  remand,  but  may  be  con- 
troverted by  plea,  answer,  or  other 
pleading  appropriate  to  the  particular 
case.  Carlisle  v.  Sunset  Telephone  & 
Telegraph  Co.  (O.  C.  1902)  116  Fed. 
896. 

An  action  having  once  been  removed 
from  the  state  to  the  federal  court  up- 
on grounds  which  appear  of  record, 
and  which  are  sufficient  to  give  the 
federal  court  jurisdiction,  the  jurisdic- 
tion can  be  attacked  only  by  sworn 
plea  or  exception.  Lacroiz  v.  Lyons 
(C.  C.  1886)  27  Fed.  403. 

After  a  cause  was  removed,  defend* 
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ant  filed  a  plea  alleging  that  the  court 
had  no  jurisdiction,  or,  if  it  had,  that 
it  ought  not  to  exercise  it,  for  the 
reason  that  the  cause  could  be  tried 
with  greater  convenience  in  the  state 
court.  Held,  that,  as  no  controlling 
authority  appeared  to  warrant  such  a 
proceeding,  the  plea  should  be  overrul- 
ed. Spies  V.  Chicago  &  E.  L  R.  Co. 
(O.  C.  1887)  32  Fed.  713. 

A  party  against  whom  a  case  has 
been  removed  from  a  state  to  a  na- 
tional court  may  contest  any  allegation 
of  fact  on  which  such  removal  was  had, 
by  a  plea  in  the  nature  of  a  plea  to 
the  jurisdiction  of  the  latter  court;  and 
this,  whether  such  allegation  is  con- 
tained in  the  pleadings  proper  or  the 
petition  for  removal  McDonald  v.  Sa- 
lem Capital  Flour  MiUs  Co.  (O.  C. 
1887)  31  Fed.  577,  12  Sawy.  492. 

When  the  pleadings  show  jurisdic- 
tion, the  question  of  citizenship  can 
only  be  brought  to  the  attention  of 
the  court  by  a  plea  duly  filed  and  sworn 
to  according  to  rule  31,  rules  of  prac- 
tice in  equity.  Filer  v.  Levy  (C.  C. 
1883)  17  Fed.  609. 

Where  a  petition  for  removal  alleg- 
ed fraudulent  joinder  of  defendants,  it 
was  plaintiJOTs  duty  to  appear  and  sub- 
mit to  the  jurisdiction  of  the  court  on 
the  merits  or  to  plead  in  abatement, 
putting  in  issue  the  allegations  of  fact 
on  which  the  removability  of  the  cause 
depended,  in  which  case  the  federal 
court  would  acquire  jurisdiction  to  hear 
and  determine  the  issue  of  such  join- 
der. Donovan  v.  Wells  Fargo  &  Co. 
(1909)  169  Fed.  363,  94  C.  C.  A.  609, 
22  L.  R.  A.  (N.  S.)  1250. 

A  statement  of  jurisdictional  facta, 
such  as  the  citizensiiip  of  the  parties, 
in  a  petition  for  removal,  is  sufficient 
prima  facie,  to  establish  such  facts  for 
the  purpose  of  removal;  but  such  state- 
ments may  be  traversed  by  the  plaintiff 
by  a  pleading  in  the  nature  of  a  plea 
in  abatement,  in  which  case  the  court 
may  receive  evidence  on  the  issue.  A 
cause  wUl  not  be  remanded,  however, 
merely  on  the  filing  of  an  affidavit  by 
plaintiff  controverting  such  statements. 
Weaver  v.  Northern  Pac.  By.  Co.  (C. 
C.  1903)  125  Fed.  155. 

A  plea  in  abatement  to  a  petition  to 
remove  a  case  will  not  be  tested  by 
technical  rules,  but  is  sufficient  if  it 
sets  out  fairly  and  with  sufficient  cer- 
tainty matters  of  fact  which,  if  true, 
negative  the  jurisdiction  of  the  feder- 
al court.  Johnson  v.  Accident  Ins.  Co. 
(C.  C.  1888)  35  Fed.  374. 

The  proper  way  in  which  to  raise  the 
objection  that  the  circuit  court  has  no 
jurisdiction  of  a  cause  removed  from  a 
state  court  is  by  plea  in  abatement. 
Clarkhuff  v.  Wisconsin,  I.  &  N.  R.  Go. 
(C.  C.  1885)   26  Fed.  465. 

When  the  pleadings  show  jurisdiction, 
the  question  of  citizenship  can  only  be 
brought  to  the  attention  of  the  court 
by  a  plea  duly  filed  and  sworn  to  ac- 
cording to  rule  31,  rules  of  practice 
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in  equity.  Ffler  v.  Levy  (O.  O.  1883) 
17  Fed.  609. 

Where  there  is  reason  to  doubt  the 
existence  of  jurisdictional  facts,  the 
parties  may  be  examined  upon  the 
question,  and  the  court  may  direct  the 
proper  pleadings  to  be  filed  to  raise 
the  issues  involved  in  such  question. 
Gribble  v.  Pioneer  Press  Co.  (C  O. 
1883)   15  Fed.  689,  5  McCrary,  73. 

Want  of  jurisdiction  must  be  plead- 
ed, where  an  objection  to  the  removal 
of  a  cause  is  made  upon  that  ground, 
and  such  defect  is  not  apparent  upon 
the  face  of  the  record  in  the  state 
court,  or  the  petition  for  removal. 
Hoyt  V.  Wright  (O.  O.  1880)  4  Fed. 
168,  2  McCrary,  222. 

Affirmative  jurisdictional  averments 
in  a  petition  for  removal  may  be  put  in 
issue  by  a  motion  to  remand,  expressly 
denying  the  averments  of  the  petition, 
or  based  on  the  grounds  traversed,  or 
negativing  such  averments,  or  sup- 
ported by  an  affidavit  denying  them  but 
not  by  general  motion  to  remand  only 
demurrer  to  petition.  Jones  v.  Casey- 
Hedges  Co.  (D.  C.  1913)  213  Fed.  43. 

A  petition  to  remand  and  remove  a 
cause  held  to  sufficiently  put  in  issue 
the  allegation  of  the  petition  to  remove 
that  the  resident  defendant  was  not 
liable  to  plaintiff  and  had  been  fraud- 
ulently joined  to  prevent  a  removal.    Id. 

A  petition  for  removal  tenders  an  is- 
sue of  fact  by  its  allegations  of  juris- 
dictional facts  which,  if  controverted, 
must  be  tried  by  the  federal  court,  not- 
withstanding such  allegations  are  made 
on  information  and  belief,  since  parties 
are  not  restricted  in  making  issues  to 
matters  which  can  be  alleged  on  per- 
sonal knowledge.  Carlisle  v.  Sunset 
Telephone  &  Telegraph  Co.  (C.  O. 
1902)   116  Fed.  896. 

A  petition  for  removal  alleged  that 
plaintiff,  a  citizen  of  the  same  state 
with  defendant,  was  only  a  nominal 
party;  that  the  claims  sued  on  belong- 
ed to  a  corporation  of  another  state, 
which  assigned  them  to  plaintiff  by  an 
instrument  requiring  him  to  collect 
them  and  hold  the  proceeds  "in  trust 
for  the  use  and  benefit  of  the  parties 
owning  the  same."  Held,  on  motion  to 
remand,  that,  while  this  did  not  conclu- 
sively show  that  the  assignment  was 
merely  colorable,  yet  the  cause  should 
be  retained,  with  leave  to  plaintiff  to 
plead  that  he  was  a  bona  fide  trustee 
to  sue  and  collect,  and  distribute  the 
proceeds  to  numerous  parties  equitably 
entitled  to  share  therein,  on  proof 
whereof  the  cause  would  be  remanded. 
Goodnow  V.  Litchfield  (C.  C.  1882)  47 
Fed.  768. 

51.  Trial,  determination,  and  aoope  of 
inqttlryw— There  is  no  difference,  in  the 
method  of  determining  whether  a  case 
can  be  removed  from  a  state  to  a  fed- 
eral court,  between  cases  in  which  the 
right  to  such  removal  depends  on  ques- 
tiona  of  fact  and  those  in  which  it  de- 


pends on  questions  of  law  arising  on  the 
record.  Snohomish  County  v.  Puget 
Sound  Nat.  Bank  (C.  C.  1897)  81  Fed. 
518. 

A  motion  to  remand  a  case  always 
raises  some  question  of  law  arising 
upon  the  record,  and  a  "speaking"  mo- 
tion is  improper.  Berry  v.  Mobile  & 
O.  R.  Co.   (D.  C.  1915)  228  Fed.  395. 

On  motion  to  remand,  the  court  is 
not  bound  to  retain  jurisdiction  simply 
because  the  record  shows  that  defend- 
ant asserts  a  defense  under  the  laws 
of  the  United  States,  but  may  consider 
and  decide  all  questions  of  law  or  fact 
that  inhere  in  the  jurisdictional  ques- 
tion. State  of  Iowa  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.  (C.  C.  1887)  33  Fed. 
391,  appeal  dismissed  Chicago,  M.  & 
St.  P.  Ry.  Co.  V.  State  of  Iowa  (1892) 
12  Sup.  Ct.  978,  145  U.  S.  632,  36  L. 
Ed.  857.  When  a  petition  for  removal 
on  the  ground  of  local  prejudice  has 
been  granted  on  an  insufficient  affida- 
vit, the  court  will  reconsider  the  suf- 
ficiency of  the  affidavit  Amy  v.  l^Ian- 
ning  (C.  C.  1889)  38  Fed.  868. 

But  a  federal  court  will  not,  upon 
motion  to  remand,  enter  upon  inquiry 
as  to  the  sufficiency  of  the  sureties  on 
a  bond-,  conditioned  as  required  by  the 
removal  act,  and  approved  by  the  state 
court.  Van  Allen  v.  Atchison,  C.  & 
P.  R.  Co.  (C.  C.  1880)  3  Fed.  545. 
Nor  can  the  question  whether  defend- 
ant had  in  fact  a  right  to  remove  the 
suit  be  raised  by  a  motion  to  remand, 
made  before  the  trial.  Dennistoun  v. 
Draper  (C.  C.  1866)  Fed.  Cas.  No.  3,- 
804.  An  act  of  congress  should  not  be 
declared  unconstitutional  upon  a  motion 
to  remand.  Lamar  v.  Dana  (C.  C. 
1872)    Fed.    Cas.   No.  8,005. 

Whore,  on  application  by  a  defendant 
in  a  suit  in  a  state  court  to  remove 
the  cause,  the  state  court,  being  of 
competent  jurisdiction,  has  decided  that 
on  the  face  of  the  record  the  defend- 
ant is  not  entitled  to  such  removal, 
he  will  not  be  permitted  to  contend  for 
a  contrary  decision  of  the  same  point 
in  the  federal  court  upon  a  motion  by 
plaintiff  to  remand  the  cause  as  not  be- 
ing removable.  Beadleston  v.  Har- 
pending  (C.  C.  1887)  32  Fed.  644. 

Where  plaintiff,  in  an  action  in  a 
state  court  to  set  aside  alleged  fraud- 
ulent conveyances  and  subject  the  land 
conveyed  to  the  satisfaction  of  judg- 
ments owned  by  him,  removed  the 
cause  to  a  federal  court  on  the  grounds 
of  diverse  citizenship  and  local  preju- 
dice, filing  an  affidavit  in  support  of 
the  latter,  and  issue  being  joined,  and 
reference  made  to  a  master,  testimony 
was  taken,  and  the  cause  was  awaiting 
final  argument  before  the  master,  held, 
that  the  court  would  not  consider  an 
application  to  remand  on  the  grounds 
of  the  falsity  of  plaintiff's  affidavit; 
the  question  raised  being  indelicate 
and  inexpedient  to  pass  on,  the  appli- 
cation too  late,  and  the  ground  of  di- 
verse citisenship  sufficient  to  support 
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the  removal  Neale  ▼.  Foster  (O.  G. 
1887)  31  Fed.  53. 

Where  an  issue  of  fact  is  joined  on 
the  removal  petition,  application  should 
be  made  to  the  court  to  determine 
whether  the  issue  shall  be  tried  on  affi- 
davit, oral  testimony,  depositions,  or 
otherwise.  Jones  v.  Casey-Hedges  CJo. 
(D.  C.  1913)  213  Fed.  43. 

Where  a  foreign  and  resident  defend- 
ant are  joined  in  an  action  in  the  state 
court,  and  the  cause  is  removed  to  the 
federal  court  by  the  nonresident  de- 
fendant before  a  motion  to  quash  the 
service  as  to  the  resident  defendant  is 
heard,  the  fact  that  the  federal  court 
has  no  authority  to  pass  on  such  mo- 
tion, in  determining  a  motion  to  re- 
mand the  cause  to  the  state  court,  does 
not  preclude  a  consideration  of  the 
question  whether  such  defendant  was  in 
court  or  not  at  the  time  limited  for  the 
filing  of  the  petition  for  removal.  Di- 
day  V.  New  York,  P.  &  O.  R.  Co.  (O. 
C.  1901)  107  Fed.  565. 

52. Jurisdiotion.^Where   a   case 

has  been  removed  by  a  United  States 
officer  defendant  from  a  state  court  in- 
to a  federal  circuit  court,  the  latter 
will  not  determine  on  motion  the  ques- 
tion of  jurisdiction  and  removal,  but, 
as  it  cannot  be  raised  on  the  pleadings, 
will  postpone  it  till  the  trial.  Dennis- 
toun  V.  Draper  (C.  C.  1866)  Fed.  Cas. 
No.  3,804. 

The  question  of  jurisdiction  may  be 
tried,  on  motion  to  remand,  at  any 
time  before  the  trial  of  the  plenary  is- 
sues in  the  case.  Mackey  v.  Mallory 
(N.  y.  1881)  61  How.  Prac.  24. 

53.  — .  Rights,  interests,  and  Joinder 
«f  parties^— On  a  motion  to  remand  a 
cause  removed  by  one  of  a  number  of 
defendants,  the  merits  of  the  contro- 
versy can  be  considered  only  for  the 
purpose  of  ascertaining  the  real  nature 
of  the  alleged  cause  or  causes  of  ac- 
tion against  the  several  defendants, 
and  whether  or  not  there  has  been  a 
fraudulent  joinder  of  parties  defendant 
for  the  purpose  of  defeating  the  juris- 
diction of  the  federal  court.  McGuire 
V.  Great  Northern  Ry.  Co.  <C.  C.  1907) 
153  Fed.  434. 

When,  in  suit  sought  to  be  removed, 
fraudulent  joinder  of  defendants  is 
charged,  and  issue  is  taken  upon  the 
charge  in  the  petition,  the  issue  must 
be  determined  by  the  federal  court. 
Gustaf  son  v.  Chicago,  R.  I.  &  P.  Ry.  Co. 
(C.  C.  1904)  128  Fed.  85;  Lewis  v.  Cin- 
cinnati, N.  O.  &  T.  P.  Ry.  Co.  (C.  C. 
1910)  192  Fed.  654;  Trana  v.  Chicago, 
M.  &  P.  S.  Ry.  Co.  (D.  C.  1915)  228 
Fed.  824.  But,  where  an  alleged  fraud- 
ulent joinder  of  a  resident  with  a  non- 
resident defendant  to  prevent  a  removal 
does  not  otherwise  appear  and  cannot 
otherwise  be  inferred,  the  inquiry  as  to 
fraudulent  joinder  cannot  go  to  the  trial 
of  the  whole  case  on  the  merits.  Clark 
v.  Chicago,  R.  I.  &  P.  Ry.  Co.  (D.  C. 
1912)   194   Fed.  505.     Where  plaintiff 
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has  in  good  faith  stated  a  joint  cause  of 
action  against  resident  and  nonresident 
defendants,  the  question  is  not  for  trial 
in  the  removal  proceedings;  the  ques- 
tion of  joinder  being  for  the  state  court 
Rountree  v.  Mt.  Hood  R,  Co.  (D.  a 
1916)  228  Fed.  1010. 

The  question  whether  or  not  the  cause 
is  a  suit  in  which  there  exists  a  con- 
troversy between  citizens  of  different 
states  is  not  an  issue  which  can  be 
raised  and  judicially  determined  on  the 
trial  of  a  motion  to  remand  the  case  to 
the  state  court.  Filer  v.  Levy  (C.  C 
1883)  17  Fed.  609. 

The  voluntary  assignee  of  an  insol- 
vent, a  citizen  of  Illinois,  brought  suit 
in  the  courts  of  that  state  to  set  aside 
an  alleged  fraudulent  preference,  which 
consisted  in  the  insolvent,  on  the  day  he 
made  the  assignment,  turning  over  to 
one  J.,  hlBo  a  citizen  of  Illinois,  cer- 
tain warehouse  receipts  to  be  held  by 
him  for  the  indemnity  of  a  creditor  re- 
siding in  New  York.  Both  J.  and  the 
creditor  were  made  parties  to  the  suit. 
A  receiver  was  appointed,  to  whom  J. 
turned  over  the  receipts.  Default  was 
entered  against  J.  for  want  of  answer, 
and  the  creditor  removed  the  cause  to 
the  federal  court.  Held,  on  motion  to 
remand  on  the  ground  of  the  common 
citizenship  of  J.  and  the  assignee,  that, 
the  only  question  left  open  being  wheth- 
er the  creditor  took  title  to  the  receipts 
as  against  the  assignee,  J.  was  not  a 
necessary  party,  and  that  the  case 
should  be  retained,  the  federal  court 
being  as  competent  as  the  state  court, 
in  the  event  of  the  dismissal  of  the 
bill,  to  order  the  return  of  the  receipts 
to  J.  Judah  V.  Iowa  Barb- Wire  Co. 
(C.  C.  1887)  32  Fed.  561. 

A  defendant  who  has  had  a  suit  re- 
moved from  a  state  court  on  the  ground 
that  the  plaintiffs  are  citizens  of  a  state 
different  from  that  of  all  the  defendants 
but  one,  and  that  such  defendant  is  only 
a  nominal  party,  cannot  resist  a  mo- 
tion to  remand  by  asserting  that  the 
removing  defendant  is  the  real  party 
plaintiff;  the  controversy  being  be- 
tween him  and  the  other  defendants, 
who  are  citizens  of  different  states. 
Mayer  v.  Denver,  T.  &  Ft.  W.  R.  Co. 
(C.  C.  1890)  41  Fed.  723. 

Where  a  cause  has  been  removed 
from  a  state  to  a  federal  court  upon 
defendant's  petition,  alleging  diverse 
citizenship,  plaintiff's  petition  to  re- 
mand, denying  the  allegation  of  diverse 
citizenshi]j,  will  be  treated  as  a  traverse 
of  the  petition  to  remove,  and  the  mo- 
tion to  remand  will  be  decided  upon  the 
trial  of  the  issue  thus  made.  Curnow 
V.  Phoenix  Ins.  Co.  (C.  O.  1890)  44 
Fed.  305. 

An  averment  in  a  petition  for  remov- 
al by  a  nonresident  defendant  on  the 
ground  of  diversity  of  citizenship  that 
a  codefendant  who  is  a  citizen  of  the 
same  state  as  plaintiff  was  joined  for 
the  sole  purpose  of  preventing  a  re* 
moval,  and  that  he  in  fact  has  no  con- 
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nection  with  the  cause  of  action  sued 
on,  supported  by  proofs,  such  as  affi- 
davits, tenders  an  issue  of  fact  for' 
trial  by  the  federal  court;  and,  if  not 
controverted,  such  averment  stands  ad- 
mitted. Kelly  V.  Chicago  &  A.  Ky.  Co. 
(C.  C.  1»03)  122  Fed.  286. 

Where  the  complaint  in  an  action  in 
a  state  court  states  a  joint  cause  of 
action  for  negligence  against  a  nonres- 
ident corporation  and  its  resident  serv- 
ant, a  denial  of  the  alleged  joint  negli- 
gence in  a  petition  for  removal  filed  by 
the  corporation  makes  no  issue  of 
fraudulent  joinder,  nor  will  further  al- 
legations of  facts,  although,  as  the  trial 
developed,  there  was  no  joint  liability, 
be  considered  by  the  federal  court  on 
a  motion  to  remand,  where  it  would 
necessarily  involve  a  trial  of  the  cause 
on  the  merits.  Shane  v.  Butte  Electric 
Ry.  Co.  (C.  C.  1906)  150  Fed.  801. 

Where  a  resident  defendant  is  join- 
ed with  a  nonresident  to  prevent  a  re- 
moval, the  federal  court  on  a  proper 
petition  will  examine  the  merits  suffi- 
ciently to  determine  whether  the  alle- 
gations against  the  resident  defendant 
were  made  in  good  faith.  Clark  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.  (D.  C. 
1912)   194  Fed.  505. 

Where  a  motion  to  remand,  which  in- 
cludes a  denial  that  a  resident  was 
fiaudulently  joined  as  defendant  to  pre- 
vent a  removal  to  the  federal  court,  is 
submitted  upon  the  pleadings,  the  only 
question  presented  is  whether  the  plain- 
tiff's petition  in  the  action  states  a 
joint  cause  of  action  against  both  de- 
fendants. Evans  v.  Sioux  City  Service 
Co.  (D.  C.  1913)  206  Fed.  841. 

54.  Record,  pleadings,  apd  effeot 
thereof  on  inquiry^— A  motion  to  re- 
mand is  properly  determinable  on  the 
facts  appearing  on  the  face  of  the  rec- 
ord, but,  where  it  controverts  allega- 
tions of  fact  in  the  petition  for  removal 
necessary  to  sustain  the  jurisdiction  of 
the  court,  it  may  by  the  practice  of  the 
court  be  treated  as  a  plea  to  the  ju- 
risdiction and  the  parties  required  to 
take  evidence  on  such  issues.  Harring- 
ton V.  Great  Northern  Ry.  Co.  (C.  C. 
1909)  169  Fed.  714. 

A  cause  removed  into  a  federal  court 
on  the  ground  of  diversity  of  citizen- 
ship will  be  remanded  unless  the  ju- 
risdiction of  such  court  appears  from 
the  record,  which  includes  for  the  pur- 
poses of  such  motion  the  petition  for 
removal,  and  all  pleadings  and  other  pa- 
pers previously  properly  filed  in  the 
suit  in  the  state  court.  Helena  Power 
Transmission  Co.  v.  Spratt  (C.  C. 
1906)  146  Fed.  310. 

In  cases  removed  from  the  state 
courts,  the  record  and  proceedings  by 
which  the  transfer  was  effected  must 
show  affirmatively  the  facts  necessary 
to  give  the  federal  court  jurisdiction; 
and  where  it  does  not  clearly  appear 
from  the  pleadings  and  record  that 
there  is  a  distinct  and  separable  con- 
troversy, as  contemplated  by  the  stat- 


ute, a  cause  removed  on  that  ground 
should  be  remanded.  Long  v.  Buford 
(C.  C.  1885)  24  Fed.  241. 

On  a  record  showing  that  a  petition 
and  bond  were  filed  in  the  state  court, 
and  that  subsequently  a  motion  was 
made  to  strike  the  petition  from  the 
files,  but  not  showing  that  any  action 
was  ever  bad  on  such  motion,  though 
other  entries  were  afterwards  mnde  in 
the  cause,  it  cannot  be  assumed  that 
the  petition  and  bond  were  never  pre- 
sented to  the  state  court  for  approval. 
Probst  V.  Cowen  (C.  C.  1808)  91  Fed. 
929. 

55.  ^—  Re:ord.— On  a  motion  to  re- 
mand, the  whole  record  as  filed  in  the 
federal  court  is  to  be  taken  into  con- 
sideration. Edwards  v.  Bates  (C.  C. 
1893)  55  Fed.  436,  439,  reversed  (1896) 
16  Sup.  Ct  967,  163  U.  S.  269, 41 L.  Ed. 
165;  Kyle  v.  Chicago,  R.  L  &  P.  Ry. 
Co.  (C.  C.  1909)  173  Fed.  238. 

The  question  of  the  removability  of 
a  cause  must  be  determined  on  the  rec- 
ord at  the  time  of  removal,  and  cannot 
be  affected  by  affidavits  filed  in  support 
of  a  motion  to  remand.  West  Side  R. 
Co.  V.  California  Pac.  R.  Co.  (D.  C. 
1913)  202  Fed.  331.  As  by  ex  parte 
affidavits  relative  to  the  amount  in  con- 
troversy. Smith  v.  Western  Union  TeL 
Co.  (C.  C.  1897)  79  Fed.  132. 

A  finding  that  a  removed  suit  does 
not'  really  and  substantially  involve  a 
dispute  or  controversy  properly  within 
the  jurisdiction  of  the  circuit  court» 
must  be  based  upon  facts  distinctfy  ap- 
pearing on  the  record,  and  creating  a 
legal  certainty  of  the  conclusion.  Hay- 
ward  V.  Nordberg  Mfg.  Co.  (1898)  85 
Fed.  4,  29  C.  C.  A.  438. 

Every  fact  that  is  essential  to  bring 
a  cause  within  the  limited  jurisdiction 
of  a  Circuit  Court  of  the  United  State* 
must  appear  affirmatively  upon  the  rec- 
ord; and  if,  therefore,  a  record  that 
has  been  removed  into  such  court  from 
a  state  court  would  be  fatally  defective 
if  the  suit  had  been  originally  brought 
in  the  federal  tribunal,  it  is  none  the 
less  defective  because  it  was  originally 
bi ought  in  a  state  court  Goepfert  v. 
Compagnie  G6n6rale  Transatlantique 
(C.  C.  1907)  156  Fed.  196. 

In  a  suit  to  quiet  title,  where  inter- 
veners, claiming  to  be  nonresidents  and 
owners  of  distinct  portions  of  the  tract, 
removed  the  suit  on  the  ground  that 
the  controversy  as  to  each  of  them 
was  separable,  plaintiff  was  not  de- 
prived of  the  decree  in  his  favor  on 
the  merits  on  the  ground  that  the  cause 
was  not  rightfully  removed,  where  the 
record  did  not  show  that  there  was 
not  a  separable  controversy.  Connell 
V.  Smiley  (1805)  15  Sup.  Ct  353,  354, 
156  U.  S.  335.  39  L.  Ed.  443. 

Plaintiffs  sued  defendant,  a  United 
States  marshal,  in  the  state  court  for 
trespass  in  seizing  and  carrying  away 
books  of  account  belonging  to  them, 
but  the  declaration  failed  to  allege  that 
defendant  acted  in  his  official  capacity. 
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Defendant  demurred  generally,  and 
thereupon  filed  a  petition  for  removal 
of  the  case  to  the  federal  court,  alleging 
in  his  petition  that  he  was  a  United 
States  marshal,  and  acted  under  an  at- 
tachment issued  by  the  United  States 
circuit  court  in  making  the  alleged 
seizure,  "if  any  seizure  actually  occur- 
red," and  that  the  suit  was  one  arising 
under  the  laws  of  the  United  States, 
and  involved  the  construction  of  such 
laws.  Held,  that  the  record  did  not 
present  a  case  within  the  jurisdiction 
of  the  federal  court,  and  that  the  cause 
vas  not  removable.  Rothschild  v.  Mat- 
thews (C.  C.  1884)  22  Fed.  6. 

A  case  removed  to  a  federal  court,  on 
the  ground  that  the  suit  arose  under 
the  constitution  or  laws  of  the  United 
States,  will  be  remanded  to  the  state 
courc  when  the  record  fails  to  show  that 
there  will  arise  some  contested  point 
of  law  depending  upon  the  constitution 
or  laws  of  the  United  States,  what  the 
question  is,  and  how  it  will  arise.  Mc- 
Fadden  v.  Robinson  (G.  0.  1884)  22 
Fed.  10. 

A  case  removed  from  a  state  court  on 
petition  of  defendant,  by  reason  of  dif- 
ference of  citizenship  of  the  parties, 
will  not  be  remanded  on  the  ground 
that  the  cause  of  action  has  been  as- 
signed to  one  who  is  of  the  same  citizen- 
ship as  the  defendant,  when  the  record 
simply  shows  a  motion  in  the  state 
court,  before  the  removal  of  the  cause, 
for  leave  to  substitute  a  new  plaintiff, 
on  which  motion  the  court  took  no  ac- 
tion. Smith  V.  Chicago,  B.  &  Q.  Ry.  Co. 
(C.  C.  1887)  30  Fed.  722. 

It  is  not  necessary  that  the  residence 
and  suflaciency  of  the  surety  on  the  re- 
moval bond  should  appear  in  the  record, 
in  order  to  sustain  the  jurisdiction  of 
the  federal  court  In  the  absence  of 
anything  to  show  that  the  surety  was 
a  resident  of  the  state  in  which  the 
suit  was  pending,  or  of  any  action  by 
the  state  court  accepting  or  refusing  to 
accept  him  as  surety,  the  statement  of 
the  petition  for  removal  that  the  peti- 
tioners "have  made  and  herewith  file  a 
bond  with  good  and  sufficient  surety" 
must  be  accepted  as  true,  until  the  con- 
trary is  shown.  Probst  v,  Cowen  (C. 
C.  1898)  91  Fed.  929. 

56.  Pleaillngs.^The  petition  for 

removal  of  a  cause  from  a  state  to  the 
federal  court  is  part  of  the  record,  and 
will  be  considered  by  the  federal  court 
iu  determining  its  jurisdiction.  South 
Carolina  v.  Coosaw  Min.  Co.  (C.  C. 
1891)  45  Fed.  804,  decree  affirmed  Coo- 
saw Min.  Co.  V.  South  Carolina  (1892) 
144  U.  S.  550, 12  Sup.  Ct  689,  36  L.  Ed. 
537.  And  where,  on  looking  into  the 
petition,  it  finds  that  the  cause  of  ac- 
tion attempted  to  be  stated  is  one  of 
which  it  has  no  jurisdiction,  it  must  re- 
mand the  cause.  Anderson  v.  Appleton 
(C.  C.  1887)  32  Fed.  855;  Mystic  Mill- 
ing Co.  V.  Chicago,  M.  &  St.  P.  Ry.  Co. 
<C.  C.  1904)  132  Fed.  289. 
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The  ground  of  jurisdiction  of  the 
United  States  court  must  appear  in  the 
record  as  it  actually  exists,  and  the 
petition  for  removal  can  be  taken  as 
part  of  that  record  only  so  far  as  it 
states  facts  which  may  be  regarded  as 
legally  consistent  with  the  pleadings  of 
the  parties  and  within  the  purview  of 
the  issue,  if  one  has  been  made  between 
them.  Rothschild  v.  Matthews  (C.  C. 
1884)  22  Fed.  6. 

But,  when  this  petition  fails  to  state 
all  the  facts,  and  refers  to  the  plead- 
ings for  the  same,  the  federal  court  will 
look  to  them.  McLane  v.  Leicht  (C. 
C.  1886)  27  Fed.  887. 

On  a  motion  to  remand,  a  federal 
court  will  not  inquire  into  the  suffi- 
ciency of  the  plaintiffs  pleading.  Hax 
V.  Caspar  (C.  C.  1887)  31  Fed.  499; 
Thresher  v.  Western  Union  Telegraph 
Co.  <C.  C.  1906)  148  Fed.  649;  Smith 
V.  Camas  Prairie  Ry.  Co.  (D.  C.  1914) 
216  Fed.  799. 

Nor  can  inquiry  be  made  into  the 
truth  of  an  averment  that  defendant 
has  a  defense  arising  under  or  by  virtue 
of  the  constitution  or  laws  of  the  Unit- 
ed States.  Texas  v.  Texas  &  P.  R, 
Co.  (C.  C.  1879)  Fed.  Cas.  No.  13,848. 
Or  into  whether  there  is  a  misjoinder 
of  causes  of  action.  Fogarty  v.  South- 
ern Pac.  Co.  (C.  C.  1903)  123  Fed.  973. 

Nor  can  the  matters  raised  by  the  ap- 
plication to  remove,  and  passed  upon 
by  the  state  court,  and  made  the  sub- 
ject of  bills  of  exception  by  plaintiff  be 
inquired  into  on  a  motion  to  remand, 
based  alone  upon  the  matters  contained 
in  the  transcript  sent  from  the  state 
court  Greene  v.  Klingler  (C.  C.  1879) 
Fed.  Cas.  No.  5,767. 

Where  defendant's  petition  for  re- 
moval of  a  cause  distinctly  alleges  that 
a  federal  question  is  raised,  bis  an- 
swer, filed  after  a  motion  to  remand, 
and  setting  out  more  in  detail  the 
nature  of  the  defense,  may  properly  be 
considered  on  that  motion.  Kentucky 
v,  I^uisville  Bridge  Co.  (C.  C.  1890) 
42  Fed.  241. 

Where  plaintifTs  petition  to  remand 
informally  joined  issue  on  the  allega- 
tions in  the  petition  for  removal  that 
the  resident  defendant  had  been  fraud- 
ulently joined,  the  cause  would  not  be 
remanded  on  the  pleadings,  but  defend- 
ant would  be  given  an  opportunity  to 
try  the  issue  on  affidavits.  Jones  v. 
Casey-Hedges  Co.  (D,  C.  1913)  213 
Fed.  43. 

Where  a  cause  is  removed  before  a 
declaration  is  filed  in  the  state  court, 
the  nature  of  the  cause  of  action  is  to 
be  determined  from  the  copy  of  the  dec- 
laration exhibited  with  the  affidavit  of 
plaintiflTs  attorney  in  support  of  the 
motion  to  remand.    Id. 

Where  a  cause  has  been  removed 
and  a  motion  to  romnnd  is  made,  the 
controversy  is  to  be  judged  of,  in  part 
by  the  pleadings,  if  any,  which  had  been 
put  in,  in  the  state  court,  before  the 
filing  of  the  petition  for  removal.    Chi- 
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cago,  St  L.  &  N.  O.  R.  Co.  v.  Mc- 
Comb  (C.  O.  1879)  Fed.  Cas.  No.  2,670. 
A  petition  for  removal  alleged  that 
plaintiff,  a  citizen  of  the  same  state  with 
defendant,  was  only  a  nominal  party; 
that  the  claims  sued  on  belonged  to  a 
corporation  of  another  state,  which  as- 
signed them  to  plaintiff  by  an  instru- 
ment requiring  him  to  collect  them  and 
hold  the  proceeds  'Hn  trust  for  the 
use  and  benefit  of  the  parties  owning 
the  same."  Held,  on  motion  to  remand, 
that,  while  this  did  not  conclusively 
show  that  the  assignment  was  merely 
colorable,  yet  the  cause  should  be  re- 
tained, with  leave  to  plaintiff  to  plead 
that  he  was  a  bona  fide  trustee  to  sue 
and  collect,  and  distribute  the  proceeds 
to  numerous  parties  equitably  entitled 
to  share  therein,  on  proof  whereof  the 
cause  would  be  remanded.  Goodnow  v. 
Litchfield  (C.  C.  1882)  47  Fed.  753. 

Althougl]^  certain  pleadings  in  the 
state  court  have  been  taken  out  of  the 
record  by  stipulation,  they  may  be  used 
in  the  United  States  court,  when  prop- 
erly verified,  to  show  what  has  been 
done  in  the  state  court,  with  a  view  to 
showing  that  the  application  for  remov- 
al was  made  too  late.  Wilkinson  v.  Del- 
aware, L.  &  W.  R.  Co.  (C.  O.  1885)  23 
Fed.  662. 

Upon  a  motion  to  remand  an  action 
before  answer,  where  the  averments 
of  the  complaint  are  so  ambiguous  as 
to  miike  it  doubtful  whether  certain 
defendants  residing  in  the  same  state 
with  the  plaintiff  are  necessary  parties, 
and  especially  where  there  are  indi- 
cations of  a  design  to  obstruct  re- 
moval by  the  introduction  of  additional 
parties,  the  averments  of  the  complaint 
should  be  rigidly  scrutinized,  and  the 
whole  record,  including  the  plaintiff's 
affidavits,  which  form  a  part  thereof,  be 
Rooked  at;  and,  if  it  therefrom  appears 
probable  that  such  defendants  are  not 
necessary  parties,  the  cause  should  be 
retained  without  prejudice  to  subse- 
quent remanding,  should  they  after- 
wards Hppear  to  be  necessary  parties. 
City  of  New  York  v.  New  Jersey  Steam- 
boat Transp.  Co.  (C.  C.  1885)  24  Fed. 
817. 

On  a  motion  to  remand  a  cause  to  the 
state  court  from  which  it  was  removed, 
the  petition  for  removal  is  the  basis  of 
jurisdiction.  It  is  not  the  province  of 
the  pleadings  in  the  state  court  to  aver 
the  grounds  of  jurisdiction  in  the  fed- 
eral court.  Kessinger  v.  Hinkhouse  (C. 
C.  1886)  27  Fed.  883. 

A  removal  to  the  United  States  court 
having  been  properly  ordered  by  a  state 
court,  upon  petition  and  bond  being 
filed  for  that  purpose,,  the  petition 
showing  both  plaintiffs  to  be  citizens 
of  a  different  state  from  that  of  the 
only  defendant  who  defended  (the  other 
defendants  disclaiming),  but,  upon  a  tri- 
al of  a  plea  in  abatement  filed  in  the 
United  States  court,  the  facts  as  to 
citizenship  appearing  different^,  and 
not  such  as  to  give  jurisdiction,  the 
case  should  be  remanded  to  the  state 


court.    Rumsey  v.  CaU  (C.  C.  1886)  28 
Fed.  769. 

Where  there  is  nothing  in  the  plead- 
ings by  direct  averment  as  to  the  amount 
or  value  of  the  matter  in  dispute,  and 
no  facts  from  which  it  can  be  ascertain- 
ed that  the  sum  or  value  is  less  than 
$2,000,  and  the  petition  for  removal 
from  the  state  to  the  federal  court  al- 
leges that  the  matter  in  dispute  ex- 
ceeds the  value  of  $2,000,  which  allega- 
tion is  not  controverted  by  special  plea 
nor  by  affidavit,  a  motion  to  remand  to 
the  state  court  for  want  of  federal  ju- 
risdiction must  be  denied.  Langdon  v. 
Hillside  Coal  &  Iron  Co.  (C.  C.  1890) 
41  Fed.  609.  , 

Where  defendant's  petition  for  re- 
moval of  a  cause  distinctly  alleges  that 
a  federal  question  is  raised,  his  an- 
swer, filed  after  a  motion  to  remand, 
and  setting  out  more  in  detail  the  na- 
ture of  the  defense,  may  properly  be 
considered  on  that  motion.  Common- 
wealth of  Kentucky  v.  Louisville  Bridge 
Co.  (C.  C.  1890)  42  Fed.  241. 

To  an  action  to  restrain  the  prosecu- 
tion of  a  suit  in  a  state  court  because 
of  the  removal  to  the  federal  court  of 
a  previous  suit  based  upon  the  same 
cause  of  action,  which  was  still  pend- 
ing, defendant  answered  that,  while  in 
the  writ  filed  in  the  first  action  his 
demand  was  placed  at  $2,500,  it  was 
his  intention  to  claim  only  $1,500;  that 
he  paid  the  writ  tax  required  by  the 
laws  of  the  state  upon  that  sum  only; 
and  the  first  action  was  dismissed,  and 
the  second  suit  brought,  because  of  a 
mistake  in  the  form  of  the  action. 
Held  that,  no  declaration  having  been 
filed  in  the  first  action,  the  amount  in 
controversy  must  be  determined  from 
defendant's  answer  herein,  and,  it  ap- 
pearing that  this  was  but  $1,500,  the 
federal  court  was  without  jurisdiction 
thereof,  and  the  same  should  be  re- 
manded to  the  state  court,  and  the  in- 
junction restraining  the  second  action 
dissolved.  Western  Union  Tel.  Co.  v. 
White  (C.  C.  1900)  102  Fed.  705. 

Distinct  and  unambiguous  allegations 
of  fact  in  a  petition  for  removal,  not 
denied  by  any  pleading  filed  by  plaintiff, 
except  in  so  far  as  contradicted  by  the 
record,  are  to  be  taken  as  true,  on  a 
motion  to  remaud,  or  other  proceeding 
challenging  the  jurisdiction  of  the  fed- 
eral court  Commonwealth  of  Kentucky 
▼.  Powers  (C.  C.  1905)  139  Fed.  452, 
reversed  Ex  parte  Commonwealth  of 
Kentucky  (1906)  26  Sup.  Ct  387,  201 
U.  S.  1,  50  L.  Ed.  a33. 

A  petition  for  removal  filed  by  a  wa- 
ter company,  alleging  that  the  suit 
against  it  involved  its  right  under  its 
franchise  to  establish  a  metered  serv- 
ice and  charge  meter  rates,  and  that 
the  amount  in  controversy  exceeded, 
exclusive  of  interest  and  costs,  $3,000, 
sufficiently  shows  the  amount  in  contro- 
versy within  the  jurisdiction  of  the 
federal  court  as  against  a  motion  to  re- 
mand averring  that  the  court  has  no 
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jurisdiction  because  the  amount  involv- 
ed does  not  exceed  $100.  Martin  v. 
City  Water  Co.  of  Chillicothe,  Mo.  (D. 
C.  1912)  197  Fed.  462. 

57.  Amendment  of  record  or  petition 
to  prevent  remand.^Where  jurisdiction 
of  the  federal  court  of  an  action  re- 
moved to  it  by  state  court  does  not  ex- 
ist, the  cause  must  be  remanded;  but 
where  jurisdiction  exists  and  appears 
of  record,  the  proceedings  may  be 
amended.  Miller  v.  Soule  (D.  C.  1915) 
221  Fed.  493. 

If  the  record  does  not  show,  at  the 
time  of  the  application  for  removal,  that 
the  case  is  removable,  the  jurisdiction 
%  cannot  be  helped  out  by  subsequent 
amendment  in  the  appellate  court  to 
show  that  diversity  of  citizenship  did  ex- 
ist, or  by  the  fact  that  such  diversity  Is 
shown  by  evidence  preserved  in  the 
bill  of  exceptions,  and  by  the  bond  filed 
with  the  petition  for  the  writ  of  error. 
Grand  Trunk  Ry.  Co.  v.  Twitchell 
<1894)  59  Fed.  727,  8  C.  C.  A-  237,  21 
U.  S.  App.  45. 

Although  the  petition  for  removal  and 
the  record,  in  a  suit  removed  on  the 
ground  of  diverse  citizenship,  do  not 
show  that  the  parties  are  citizens  of 
different  states,  an  amended  transcript 
may  be  filed,  where  the  record  in  the 
slute  court  did  in  fact  disclose  the  req- 
uisite citizenship,  before  the  removal. 
Kaeiser  v.  Illinois  Cent  R.  Co.  (C.  C. 
1880)  6  Fed.  1,  2  McCrary,  187. 

Queer e,  whether  the  record  of  the 
state  court  can  be  so  amended  where 
the  term  has  passed  "at  which  by  law 
the  cause  could  be  first  tried*'  in  the 
state  court.    Id. 

Where  the  jurisdiction  of  a  circuit 
court  is  challenged  on  the  ground  that 
the  record  does  not  show  the  value  of 
the  property  in  controversy  to  exceed 
$2,000,  the  point  being  made  for  the 
first  time  after  a  final  hearing  and  de- 
cree the  property  being  in  fact  of 
sufficient  value,  the  court  will  not  de- 
ny its  jurisdiction,  but  will  allow  the 
omission  in  the  record  to  be  supplied 
by  the  filing  nunc  pro  tunc  of  a  proper 
affidavit  Carr  v.  Fife  (C.  C.  1891) 
45  Fed.  209,  decree  affirmed  (1895)  156 
U.  S.  494,  15  Sup.  Ct  427,  39  L.  Ed. 
608. 

The  amendment  of  the  record  to  show 
jurisdiction  in  the  circuit  court  must 
be  made  in  the  state  court.  Overman 
Wheel  Co.  v.  Pope  Mfg.  Co.  (C.  C. 
1891)  46  Fed.  577. 

58. Amendment  of  petitions- 
While  the  amending  of  an  application 
so  as  to  show  jurisdiction  is  a  matter 
within  the  discretion  of  the  court,  and 
<;annot  be  claimed  by  a  party  litigant 
as  a  right  McNaughton  v.  South  Pac. 
C.  R.  Co.  (C.  C.  1884)  19  Fed.  881. 
And,  where  the  petition  for  removal 
of  a  cause  on  the  ground  of  citizenship 
is  defective  as  filed  in  the  state  court, 
which  for  that  reason  refuses  to  grant 
the    removal,    an    amendment    id    the 
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United  States  drcuit  court  so  as  to 
show  diversity  of  citizenship  is  not  a 
matter  of  right,  and  ought  not  to  be 
permitted.  Endy  v.  Commercial  Fire 
Ins.  Co.  (0.  C.  1885)  24  Fed.  657. 
Nor  can  a  federal  court  allow  a  petition 
to  be  amended  to  show  that  the  cause 
is  in  fact  removable  (Fife  ▼.  Whittell 
IC.  C.  1900]  102  Fed.  637),  where  nei- 
ther petition  nor  record  show  grounds 
for  removal.  Fitzgerald  v.  Missouri 
Pac.  R.  Co.  (C.  C.  1891)  45  Fed.  812; 
Murphy  v.  Payette  Alluvial  Gold  Co. 
(C.  C.  1899)  98  Fed.  321;  Dinet  v. 
City  of  Delavan  (C.  C.  1902)  117  Fed. 
978;  Dalton  v.  Milwaukee  Mechanics* 
Ins.  Co.  (C.  C.  1902)  118  Fed.  876; 
Dalton  V.  Germania  Ins.  Co.  (C.  G. 
1902)  118  Fed.  936. 

A  petition  for  removal,  which  shows 
sufficient  grounds  therefor,  may  be 
amended  by  permission  of  the  federal 
court  after  the  cause  has  been  filed 
therein.  Woolridge  v.  McKenna  (C.  C- 
1881)  8  Fed.  650;  Northern  Pac 
Terminal  Co.  v.  Lowenberg  (1883)  18 
Fed.  339,  9  Sawy.  348;  HaU  v.  Chat- 
tanooga Agricultural  Works  (C.  C. 
1891)  48  Fed.  599;  Powers  v.  Ches- 
apeake &  O.  R.  Co.  (C.  C.  1895)  65 
Fe^.  129,  judgment  affirmed  (1898) 
169  U.  S.  92,  18  Sup.  Ct  264,  42  L. 
Ed.  673;  Flynn  v.  FideUty  &  Casualty 
Co.  (C.  C.  1906)  145  Fed.  265.  Thus, 
where  a  removal  petition  sets  forth  the 
ultimate  facts  required  by  law,  but 
does  not  allege  in  detail  the  facts  con- 
stituting an  alleged  fraudulent  joinder 
of  parties  defendant,  it  is  amendable 
in  the  federal  court  in  that  regard. 
Donovan  v.  Wells  Fargo  &  Co.  (1909) 
169  Fed.  363,  94  C.  C.  A.  609,  22  U 
R.  A.  (N.  S.)  1250.  Where  it  con- 
tains a  general  statement  of  jurisdic- 
tional facts,  but  in  an  informal  way,  an 
amendment  may  be  allowed  to  make 
the  alJegations  of  such  facts  specific 
Vestal  V.  Ducktown  Sulphur,  Copper  & 
Iron  Co.  (D.  C.  1911)  210  Fed.  375. 

An  allegation  that  defendants  are 
"lesidents"  of  certain  states  named,  in- 
stead of  "citizens,"  may,  where  such 
defect  is  the  result  of  inadvertence,  be 
amended  to  correspond  with  the  actual 
facts,  especially  where  such  defect  has 
not  been  discovered  or  objected  to  by 
the  opposite  party,  and  he  has  taken 
important  steps  in  the  cause,  and  pre- 
pared it  for  trial  in  the  circuit  court 
Glover  v.  Shepperd  (C.  C.  1883)  15 
Fed.  833,  11  Biss.  572.  A  petition 
which  is  sufficient  to  give  it  jurisdiction 
may  be  amended  to  correct  a  mistaken 
allegation  as  to  plaintiff's  citizenship, 
where  plaintiff's  own  showing  estab- 
lishes the  requisite  diversity  of  citizen- 
ship to  sustain  the  jurisdiction.  Kerr 
V.  Modern  Woodmen  of  America  (1902) 
117  Fed.  593,  54  C.  O.  A.  655.  A  pe- 
tition may  be  amended  by  supplying  an 
averment  of  citizenship  requisite  to 
give  jurisdiction,  where  it  appears  that 
its  omission  was  inadvertent,  and  it  is 
shown    by   stipulation   of   the   parties 
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that  the  requisite  diversity  of  citizen- 
ship in  fact  existed.  Kansas  City 
Southern  Ry.  Co.  v.  Prunty  (1904)  133 
Fed.  13,  66  C.  C.  A.  163. 

On  motion  to  remand,  defects  in  the 
petition  for  removal  cannot  be  sup- 
plied by  affidavits.  Camprelle  v.  Bal- 
bach  (C.  C.  1891)  46  Fed.  81. 

Where  an  application  to  remove  a 
cause  to  a  federal  court  on  the  ground 
of  local  prejudice  has  been  denied,  a 
motion,  made  several  months  later,  to 
amend  the  petition  so  as  to  set  up  an- 
other ground  for  the  removal,  is  too 
late,  and  will  be  refused.  Carson  & 
Rand  Lumber  Co.  v.  Holtzdaw  (C.  C. 
1891)  44  Fed.  785.  Also,  where  a 
cause  was  removed  on  the  theory  that 
both  defendants  were  nonresidents,  a 
petition  for  removal  could  not  be 
amended,  after  time  to  answer  had  ex- 
pired, so  as  to  allege  that  the  petition 
showed  a  separable  controversy  be- 
tween plaintiff  and  defendant  railroad 
company.  Thompson  v.  Ward  (D.  O. 
1912)  199  Fed.  861.  And  leave  to 
amend  to  show  the  citizenship  of  the 
plaintiffs  may  be  granted  after  the  fil- 
ing of  the  removal  papers,  but  before 
any  action  taken  in  the  federal  court 
on  the  merits,  where  there  was  a  gen- 
eral averment  of  diverse  citizenship,  and 
the  citizenship  of  defendant  had  been 
clearly  stated,  and  it  appeared  from 
the  face  of  the  trust  deed,  which  was 
the  subject-matter  in  controversy,  that 
the  plaintiffs  were,  at  the  time  of  its 
execution,  residents  of  another  state. 
Kinney  v.  Columbia  Savings  &  Loan 
Ass'n  (1903)  24  Sup.  Ct  30,  191  U. 
S.  78,  48  L.  Ed.  103,  affirming  decree 
(C.  C.  1902)  113  Fed.  359. 

In  several  cases  the  sufficiency  of  al- 
legations to  authorize  amendments  has 
been  determined.  Where  the  complaint 
in  an  action  against  a  railroad  com- 
pany alleges  the  citizenship  of  plain- 
tiff, and  that  defendant  does,  and  did 
when  the  cause  of  action  arose,  operate 
a  certain  railroad,  and  a  petition  for 
removal  by  defendant  alleges  that  it  is 
A  citizen  of  another  state,  it  is  a  rea- 
sonable inference  that  it  was  such 
when  the  action  was  commenced,  and 
the  court  may  properly  allow  an 
amendment  specifically  stating  such 
fact.  Kyle  v.  Chicago,  R.  I.  &  P.  Ry. 
Co.  (C.  C.  1909)  173  Fed.  238.  Where 
a  removal  petition  averred  that  the 
controversy  was  between  citizens  of 
different  states,  and  that  the  amount  in 
controversy,  exclusive  of  interest  and 
costs,  exceeded  the  sum  of  $2,(XX),  the 
federal  Circuit  Court  to  which  the  cause 
was  removed  had  jurisdiction  to  permit 
the  petitioner  to  amend  the  petition  so 
as  to  disclose  the  citizenship  of  the 
parties.  Thompson  v.  Stalmann  (C.  C. 
1904)  131  Fed.  809.  Where  a  petition 
for  removal  shows  that  the  requisite 
amount  is  involved,  and  alleges  that 
plaintiff  and  defendant  are  citizens  of 
different  states,  it  contains  sufficient  to 
give   the  federal   court  jurisdiction   of 


the  cause,  and  may  be  amended,  by 
leave  of  court,  by  supplying  more  spe- 
cific allegations  going  to  establish  the 
same  jurisdictional  facts,  such  as  the 
citizenship  of  the  parties.  Stadlemann 
V.  White  Une  Towing  Co.  (C.  C.  1899) 
92  Fed.  209. 

Where  the  jurisdictional  facts  suffi- 
ciently appear  from  the  removal  peti- 
tion, taken  in  connection  with  the  laws 
defining  citizenship  in  the  states  where 
the  parties  reside,  of  which  the  court 
takes  judicial  notice,  a  petition  for  re- 
moval alleging  that  the  parties  are  re- 
spectively residents  and  citizens  of  cer- 
tain cities  in  different  states  may  be 
amended  to  show  that  they  are  respec- 
tively citizens  of  the  states  in  which 
they  reside.  Tremper  v.  Schwabacher 
(O.  C.  1898)  84  Fed.  413. 

A  general  averment,  in  a  petition  for 
removal,  that  the  controversy  is  be- 
tween citizens  of  different  states,  is 
sufficient  to  authorize  the  federal  court 
to  allow  amendment  of  a  defective  al- 
legation, in  a  subsequent  part  of  the 
petition,  that  plaintiff  is  a  ''resident" 
of  a  state  named.  Johnson  v.  F.  C. 
Austin  Mfg.  Co.  (C.  C.  1896)  76  Fed. 
616. 

The  petition  for  removal,  though  de- 
fective in  containing  mere  conclusions 
of  law,  may  be  considered  sufficiently 
amended  by  a  subsequent  answer  set- 
ting forth  facts  which  go  to  show  the 
jurisdiction  of  the  United  States  court 
Carson  v.  Dunham  (1887)  121  IF.  S. 
421,  7  Sup.  Ct.  1030,  30  L.  Ed,  992. 

Where  a  case  has  been  removed  from 
a  state  court,  no  change  of  pleadings 
or  in  the  relationship  of  the  parties,  by 
amendments  in  the  circuit  court,  can 
give  jurisdiction  not  disclosed  by  orig- 
inal proceedings  in  the  state  court. 
Walser  v.  Memphis,  C.  &  N.  W.  R.  Co. 
(C.  C.  1883)  19  Fed.  152. 

Where  a  petition  for  removal  is 
granted  by  a  state  court,  and  the  tran- 
script is  filed  in  the  United  States 
court,  upon  a  motion  to  remand  being 
made,  an  amendment  of  the  petition 
will  be  allowed  for  the  purpose  of  cur- 
ing any  defects  therein.  If  the  state 
court  refuses  an  order  for  the  removal 
of  the  cause,  no  amendments  to  the  pe- 
tition will  be  allowed.  Winnemans  v. 
Edgington  (C.  C.  1886)  27  Fed.  324. 

An  additional  petition  presented  to 
the  federal  court  with  the  removal  pa- 
pers, alleging  facts  not  stated  in  the 
petition  to  the  state  court,  cannot  be 
looked  to  to  confer  jurisdiction.  Waite 
V.  Phoenix  Ins.  Co.  (C.  C.  1894)  62 
Fed.  769. 

Where  a  petition  for  removal  is  filed 
in  a  state  court  in  due  time,  containing 
the  requisite  jurisdictional  averments 
to  authorize  the  removal,  and  accom- 
panied by  a  proper  bond,  the  removal 
is  not  defeated  because,  through  a  mis- 
take, both  petition  and  bond  name  the 
court  to  which  the  removal  is  sought 
as  the  district  court  of  the  United 
States,  instead  of  the  circuit  court,  and. 

(1069) 


§  1019 


THE  JUDICIAL  GODB 


(Tit.  12o 


the  order  of  removal  is  to  the  district 
court  Snch  proceeding  operates  to 
transfer  jurisdiction  of  the  cause  to 
the  circuit  court  by  virtue  of  the  stat- 
ute, notwithstanding  the  error,  and  that 
court  may  permit  the  proper  correction 
to  be  made  in  the  petition  and  bond  by 
amendment.  Hadfield  v.  Northwestern 
Life  Assur.  Co.  (C.  C.  1900)  105  Fed. 
530. 

When  defendant's  petition  for  remov- 
al of  the  cause  contains  a  false  allega- 
tion, and  the  admission  of  its  falsity 
by  defendant  upon  trial  is  incorporated 
in  the  record,  the  petition  will  be  treat- 
ed as  if  amended  accordingly.  Kosh- 
land  V.  Home  Mut.  Ins.  Co.  (1897)  49 
P.  864,  31  Or.  321. 

59.  Evldence.F-The  want  of  jurisdic- 
tion may  be  shown  at  the  trial.  Kain 
V.  Texas  Pac.  R.  Co.  (C.  C.  1875)  Fed. 
Cas.  No.  7,596. 

60.  — —  Affidavits.— In  an  action 
against  a  corporation  on  an  issue  as  to 
citizenship  of  plaintiCT,  an  affidavit  of 
an  officer  of  defendant  that  plaintiff  is 
a  nonresident,  previously  made  in  sup- 
port of  a  motion  for  security  for  costs, 
is  admissible  in  evidence.  Chicago,  & 
N.  W.  R.  Co.  V.  Ohle  (1880)  117  U.  S. 
123,  6  Sup.  Ct.  632,  20  L.  Ed.  837. 

An  issue  of  fact  as  to  whether  a  non- 
resident defendant  was  wrongfully 
joined  to  prevent  removal  of  the  cause 
to  the  federal  court  is  triable  on  affida- 
vits and  counter  affidavits.  Lewis  v. 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  (C. 
C.  1910)  192  Fed.  654. 

The  averment  in  a  petition  that  the 
suit  has  been  brought  for  a  cause  of  ac- 
tion specified  in  the  act  of  July  27, 1868. 
cannot  be  tried  on  affidavit  on  motion  to 
remand.  Fisk  v.  Union  Pac.  R.  Co.  (C. 
C.  :J871)  Fed.  Cas.  No.  4.828. 

Upon  motion  to  remand,  the  court 
may  hear  affidavits  controverting  the 
allegations  of  the  petition  for  removal. 
Smith  V.  Crosby  Lumber  Co.  (C.  C. 
1891)  46  Fed.  819. 

61.  —  Suffl:iency.  — Uncontradicted 
testimony  that  a  resident  employ^  sued 
jointly  in  tort  with  his  nonresident  em- 
ployer was  merely  a  draftsman,  whose 
work  was  confined  to  making  the  nec- 
essary drawings  based  on  the  plans  and 
ideas  of  others,  and  that  he  had  noth- 
ing to  do  with  planning  the  apparatus 
which  is  alleged  to  have  been  so  defec- 
tively constructed  as  to  have  caused 
the  injury  complained  of,  is  sufficient  to 
support  a  conclusion  of  law  that  such 
employ^  was  made  a  defendant  for  the 
sole  purpose  of  preventing  the  exercise 
of  the  right  of  removal  by  the  nonresi- 
dent defendant.  Wecker  v.  National 
Enameling  &  Stamping  Co.  (1907)  27 
Sup.  Ct.  184,  204  U.  S.  176,  51  L.  Ed. 
430. 

An  action  against  a  foreign  corpora- 
tion in  a  state  court  of  Illinois,  was  re- 
moved by  defendant  to  the  Circuit 
Court  of  the  United  States  on  a  veri- 
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fied  petition  alleging  that  defendant 
was  a  citizen  of  New  York  and  that 
plaintiff  was  a  citizen  of  Illinois.  No 
issue  was  taken  on  such  petition,  but 
at  ^the  trial  on  the  merits  it  was  proved 
incidentally  that  plaintiff  was  a  minor 
16  years  of  age,  that  he  was  born  and 
the  family  to  which  he  belonged  had 
lived  in  Sicily  until  the  month  prior  to 
the  accident,  and  that  the  family  other 
than  the  father,  who  was  then  dead, 
sailed  for  the  United  States  a  month 
preceding  the  accident,  and  were  on 
their  way  from  New  York  to  Chicago 
when  the  accident  occurred.  Held  that, 
in  the  absence  of  evidence  as  to  where 
the  father  died  or  that  the  father  was 
not  a  citizen  of  Illinois,  the  evidence 
was  insufficient  to  establish  that  plain- 
tiff was  not  a  citizen  of  Illinois  at  the 
time-  he  was  injured  so  as  to  defeat 
federal  jurisdiction.  Cucdarre  v.  New 
York  Cent  &  H.  R.  R.  Co.  (1908)  163 
Fed.  38,  90  C.  C.  A.  220. 

Evidence  reviewed,  and  held  sufficient 
to  sustain  the  removal  of  a  cau&re  from 
a  state  to  a  federal  court  by  a  nonresi- 
dent defendant  on  the  ground  of  local 
prejudice.  Parker  v.  Vanderbilt  (C.  C. 
3905)  136  Fed.  246. 

On  motion  to  remand  a  cause  for 
injuries  to  a  servant,  facts  held  insuffi- 
cient to  show,  as  a  matter  of  law,  that 
the  resident  defendant  was  not  liable 
as  well  as  the  master,  so  as  to  show 
that  his  joinder  was  fraudulent  to  pre- 
vent a  removal.  Clark  v.  Chicago,  B. 
L  &  P.  Ry.  Co.  (D.  C.  1912)  194  Fed. 
505. 

A  cause  having  been  removed  on  the 
ground  that  both  defendants  were  non- 
residents and  citizens  of  Illinois,  evi- 
dence held  insufficient  to  show  that  de- 
fendant W.  was  not  a  resident  of  Iowa, 
where  he  was  served,  at  the  time  of 
service.  Thompson  v.  Ward  (D.  C. 
1912)  199  Fed.  861. 

On  a  motion  to  remand  to  a  Massa- 
chusetts state  court  an  action  against 
a  former  resident  of  Massachusetts, 
evidence  held  insufficient  to  show  that 
bis  alleged  change  of  residence  to  Illi- 
nois was  in  good  faith,  and  with  no  in- 
tent of  again  changing  his  residence 
to  Massachusetts  when  circumstances 
would  permit.  Sullivan  v.  Lloyd  (D.  0. 
1914)  213  Fed.  275. 

62.  —  Presumptions  and  burden  of 
proof.— Where  the  declaration  alleges 
such  citizenship  of  parties  as  gives  the 
court  jurisdiction,  and  defendant  as- 
serts want  of  jurisdiction  by  plea  in 
abatement,  the  burden  is  on  him  to 
show  that  the  residence  of  parties  is 
such  as  to  defeat  the  court*s  jurisdic- 
tion. Carson  v.  Dunham  (1887)  121  U. 
S.  421,  7  Sup.  Ct.  1030,  30  L.  Ed.  992; 
Heath  v.  Austin  (O.  C.  1874)  Fed.  Cas, 
No.  6,305;  Copeland  v.  Memphis  &  C. 
R.  Co.  (C.  C.  1878)  Fed.  Cas.  No. 
3,209;  Gilmer  v.  City  of  Grand  Rapids 
(C.  C.  1883)  16  Fed.  708;  Swann  v. 
Mutual  Reserve  Ehind  Life  Ass*n  (0. 
C.   1902)    116  Fed.  232;    Fishblatt  ?» 
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Atlantic  City   (0.  C.  1900)   174  Fed. 
106. 

Where  a  declaration  states  that  prop- 
erty taken  as  the  result  of  a  trespass 
was  of  the  value  of  $100,  but  the  dam- 
ages claimed  for  the  trespass  was  $6,- 
000,  and  the  petition  for  removal  to 
the  federal  court  alleges  the  sum  or 
value  in  dispute  as  the  amount  claim- 
ed for  damages,  it  cannot  be  assumed 
that  a  less  sum  than  the  jurisdictional 
amount  is  involved.  Smith  v.  Green- 
how  (1884)  3  Sup.  Ct.  421,  422,  109  U. 
S.  609,  27  li.  Ed.  1080. 

On  an  issue  of  fraudulent  joinder  of 
resident  defendants  to  prevent  removal 
of  a  cause  by  the  nonresident  defend- 
ant, the  burden  of  proof  of  fraudulent . 
joinder  is  on  the  moving  defendant. 
Enos  V.  Kentucky  Distilleries  &  Ware- 
house Co.  (C.  C.  A.  1911)  189  Fed. 
342;  Trivette  v.  Chesapeake  &  O.  B. 
Co.  (1914)  212  Fed.  641,  129  C.  O.  A. 
177;  Boatner  v.  American  Exp.  Co.  (C. 
C.  1903)  122  Fed.  714;  Armstrong  v. 
Kansas  City  Southern  Ry.  Co.  (C.  C. 
1911)  192  Fed.  608;  Stevenson  v.  D- 
linois  Cent.  R.  Co.  (C.  C.  1911)  192 
Fed.  956;  Clark  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.  (D.  C.  1912)  194  Fed.  506; 
Evans  v.  Sioux  City  Service  Co.  (D.  C. 
1913)  206  Fed.  841. 

A  plaintiff  moving  to  remand  a  cause 
to  the  state  court  has  the  burden  of 
proving  that  the  amount  involved  is 
less  than  the  jurisdictional  amount. 
Martin  v.  City  Water  Co.  of  Chilli- 
cothe,  Mo.  (D.  C.  1912)  197  Fed.  462. 

On  a  motion  to  remand  a  cause  to 
the  state  court  where  the  amount  in 
controversy  in  the  suit  is  put  in  issue, 
the  burden  of  proving  that  it  is  suffi- 
cient to  give  the  federal  court  jurisdic- 
tion rests  on  the  defendant,  and  the 
mere  allegation  of  such  fact  in  the  pe- 
tition for  removal  is  not  sufficient  as 
against  a  sworn  denial  by  the  plaintiff. 
City  of  New  Castle  v.  Western  Union 
Telegraph  Co.  (C.  C.  1907)  152  Fed. 
569. 

Where,  on  motion  to  remand  after  re- 
moval of  an  action  of  ejectment,  the 
value  of  the  land  is  traversed,  it  must  be 
established  by  the  removing  party  by 
proof.  This,  as  the  matter  in  contro- 
versy, is  a  jurisdictional  fact,  which  can- 
not be  left  in  doubt,  as  it  must  be  where 
petition  and  answer  contradict  each  oth- 
er. Davies  v.  WeUs  (C.  C.  1904)  134 
Fed.  139. 

Where  the  maintenance  of  rates  by 
a  water  company  for  water  supply  is 
the  subject  of  dispute,  and  the  object 
of  a  bill  is  to  restrain  it  from  increas- 
ing its  rates,  the  alleged  amount  in  con- 
troversy in  a  petition  for  removal  to 
the  federal  court  must  govern  until  the 
contrary  is  conclusively  shown.  Mar- 
tin V.  City  Water  Co.  of  ChUlicothe, 
Mo.  (D.  C.  1912)  197  Fed.  462. 

Where,  on  motion  to  remand  suit  for 
partnership  accounting,  plaintiff  show- 
ed that  amount  claimed  by  him  was 
less  than  $3,000,  if  defendant  claimed 


anything  from  plaintiff,  held,  that  it 
was  incumbent  on  it  to  show  this  fact. 
Mull  V.  Parrott  Bros.  Co.  (D.  C.  1914) 
218  Fed.  713. 

Where  the  jurisdiction  of  the  federal 
court  over  a  case  removed  from  a  state 
court  depends  upon  a  question  of  fact, 
the  existence  of  such  fact  must  be 
pleaded  in  the  petition  for  removal; 
and,  if  issue  is  joined  thereon,  the  bur- 
den of  proof  is  on  the  removing  party 
to  establish  the  existence  of  such  ju- 
risdictional fact.  Board  of  Com'rs  of 
Woodson  County  v.  Toronto  Bank  (C. 
C.  1904)  128  Fed.  157. 

Presumptions  are  in  favor  of  federal 
jurisdiction  in  a  case  removed  from  a 
state  court.  Pittsburgh,  C.  &  St  L. 
R.  Co.  V.  Ramsey  (1874)  22  WaU.  322, 
327,  328,  22  L.  Ed.  823. 

Where  a  cause  of  action  for  a  joint 
tort  is  stated  against  a  noncitizen  cor- 
poration and  its  resident  servants,  an 
inference  of  fraudulent  joinder  cannot 
be  deduced  from  the  fact  that  no  cause 
of  action  is  found  to  exist  against  any 
of  the  defendants.  Stevenson  v.  Illi- 
nois Cent.  R.  Co.  (C.  C.  1911)  192 
Fed.  956. 

Where,  in  a  suit  by  stockholders  of  a 
corporation,  brought  in  a  state  court, 
relief  was  granted  to  the  plaintiffs, 
their  right  to  which  was  affirmed  on 
appeal  by  the  highest  court  of  the 
state,  on  a  subsequent  removal  of  the 
cause,  after  the  filing  of  supplemental 
pleadings,  it  will  be  assumed  by  the 
federal  court,  prima  facie,  at  least,  and 
for  the  purposes  of  a  motion  to  re- 
mand, that,  under  the  laws  of  the  state, 
plaintiffs  had  the  right  to  maintain  the 
suit  in  their  own  names  to  enforce  the 
rights  asserted  in  their  pleadings,  and 
that  the  pleadings  they  were  permitted 
to  file  in  the  state  court  were  appro- 
priate under  the  state  practice.  Dodd 
V.  Louisville  Bridge  Co.  (C.  C.  1904) 
180  Fed.  186. 

The  jurisdictional  facts  set  out  in  a 
petition  for  removal  must  be  presumed 
to  be  true  on  a  motion  to  remand  un- 
less evidence  is  introduced  to  contra- 
dict them,  or  the  record  shows  some- 
thing to  the  contrary.  Loop  v.  Win- 
ters' Estate  (C.  C.  1902)  115  Fed.  362, 

Where  defendant,  who  has  removed 
a  case  to  the  federal  court  on  the 
ground  of  diverse  citizenship,  was  a 
permanent  resident  and  citizen  of  an- 
other state  down  to  the  period  shortly 
prior  to  the  commencement  of  the  suit, 
the  presumption  is  that  such  perma- 
nent residence  and  citizenship  contin- 
ues until  shown  to  be  changed.  Heath 
V.  Austin  (C.  C.  1874)  Fed.  Cas.  No. 
6,305. 

63.  Order  on  application  for  remand. 
—Where  a  case  in  the  federal  court  is 
remanded  to  a  state  court,  the  better 
practice  is  to  enter  an  order  of  remand 
with  the  proceedings  in  the  case  taken 
in  the  federal  court  annexed  thereto, 
leaving  to  the  state  court  the  determi- 
nation of  the  effect  of  such  proceedings. 
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Brown  v.  Fletcher  (1913)  206  Fed.  461, 
124  C.  C.  A.  367,  modifying  decree  (D. 
C.  1912)  203  Fed.  70. 

Where  a  cause  remains  in  the  state 
court  during  the  pendency  of  a  peti- 
tion in  the  federal  court  for  a  removal, 
a  remanding  order  is  unnecessary  on 
dismissal  of  such  petition.  Patten  y« 
CiUey  (1894)  42  A.  47,  67  N.  H.  520. 

Where  a  railroad  company  and  an 
electric  light  company  were  joined  as 
defendants  in  an  action  for  tort,  and 
the  railroad  company,  claiming  a  sep- 
arable controversy,  removed  the  cause 
for  diversity  of  citizenship,  and  a  mo- 
tion to  remand  was  denied  as  to  it  but 
granted  as  to  electric  company,  the 
court  had  jurisdiction  to  proceed  to 
trial  as  against  the  railroad  company 
alone,  Chicago  Great  Western  R.  Co. 
V.  Hulbert  (1913)  205  Fed.  248,  125  O. 
C.  A.  98. 

That  a  former  federal  district  judge 
overruled  a  motion  to  remand  the 
cause  to  the  state  court  does  not  pre- 
clude his  successor  from  granting  leave 
to  renew  the  motion;  the  court's  ju- 
risdiction being  always  open  to  chal- 
lenge. Gaugler  v.  Chicago,  M.  &  P.  S. 
Ry.  Co.  (D.  C.  1912)  197  Fed.  79. 

Plaintiff,  a  railroad  switchman, 
brought  suit  for  injuries,  based  on  an 
alleged  violation  of  defendant's  duty  to 
equip  its  cars  with  automatic  couplers 
that  would  couple  by  impact,  etc.,  as 
required  by  the  federal  safety  appliance 
act  On  removal  to  the  federal  court 
and  the  denial  of  a  motion  to  remand, 
plaintiff  dismissed  the  cause,  and 
brought  another  suit  in  the  state  court 
at  common  law,  alleging  negligence  in 
the  operation  and  equipment  of  the  en- 
gine that  was  being  used  at. the  time 
of  his  injury.  Held,  that  the  order  de- 
nying defendant's  motion  to  remand  the 
first  cause  to  the  state  court  was  not 
res  judicata  of  the  question  of  juris- 
diction of  the  cause  of  action  stated  in 
plaintiff's  second  petition.  Shohoney  v. 
Quinoy,  O.  &  K.  C.  Ry.  Co.  (1909)  122 
S.  W.  1025,  223  Mo.  649. 

The  remanding  by  a  federal  Circuit 
Court  of  a  suit  against  a  firm  to  a 
state  court  whence  it  had  been  removed 
for  diversity  of  citizenship  must  be 
deemed  to  have  been  ordered  on  the 
ground  that,  as  under  the  local  prac- 
tice the  firm  had  been  sued  as  an  en- 
tity without  joining  individual  part- 
ners, there  was  no  diversity  of  citizen- 
ship. McLaughlin  Bros.  v.  Hallowell 
(1913)  33  Sup.  Ct.  465,  228  U.  S.  278, 
57  L.  Ed.  835,  dismissing  writs  of  er- 
ror (1907)  111  N.  W.  428,  136  Iowa, 
279,  and  (1909)  121  N.  W.  1039. 

64.  Review  of  order  remanding  cause. 
—See  ante,  I  1010,  and  notes. 

65.  Review  of  order  denying  remand. 
—In  a  foreclosure  suit,  removed  to  a 
federal  court,  wherein  a  motion  to  re- 
mand the  cause,  which  was  overruled 
before  a  final  decree  of  sale,  did  not 
disclose  affirmatively  a  want  of  juris- 
diction,  the  supreme  court  on  appeal 
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merely  from  the  order  confirming  the 
sale  will  not  examine  the  record  prior 
to  such  final  decree  to  see  whether  the 
petition  for  removal  was  filed  in  proper 
time,  or  whether  it  makes  a  case  of 
federal  jurisdiction  by  reason  of  the 
presence  in  the  suit  of  a  controversy 
between  citizens  of  different  states. 
Turner  v.  Farmers'  L.  &  T.  Co.  (1883) 
1  Sup.  Ct  619,  106  U.  S.  552,  27  L. 
Ed.  273. 

Where  a  case  is  improperly  removed 
from  a  state  court,  and  a  motion  to  re- 
mand is  refused,  the  party,  having  sav- 
ed his  point  in  the  record,  may  have 
the  error  corrected  on  appeal  to  the 
United  States  supreme  court  after  final 
decree  below.  Edrington  v.  Jefferson 
'  (1884)  111  U.  S,  770,  4  Sup.  Ct  683, 
28  L.  Ed.  594. 

Where  the  state  court  refused  to  al- 
low removal  of  a  pending  case  to  the 
federal  court  and  the  federal  court  up- 
on a  transcript  of  the  record  denied  a 
motion  to  remand,  the  supreme  court 
had  jurisdiction  to  determine  whether 
there  I  was  error  on  the  part  of  the 
state  court  in  retaining  the  case.  Mis- 
souri, K.  &  T.  R.  Co.  V.  Hickman 
(1901)  22  Sup.  Ct  18,  20,  183  U.  a 
53,  46  L.  Ed.  78. 

The  action  of  the  trial  court  in  over- 
ruling a  motion  to  remand  made  by  the 
removing  defendant  will  not  be  review- 
ed by  the  appellate  court  on  the  ground 
that  the  evidence  showed  that  another 
defendaat,  who  was  a  citizen  of  the 
same  state  as  complainants,  was  an  in- 
dispensable party  to  the  controversy, 
where  the  evidence  is  not  in  the  rec- 
ord, and  the  bill  and  petition  for  re- 
moval showed  the  cause  to  be  remov- 
able. Wirgman  v.  Persons  (1903)  126 
Fed.  449,  62  C.  C.  A.  63,  affirming  de- 
cree Persons  v.  Beling  (0.  C.  1902) 
116  Fed.  877. 

A  party  who  desires  that  a  cause  re- 
moved to  a  federal  court  should  pro- 
ceed in  the  state  court,  should  move 
the  federal  court  to  remand  it,  and,  if 
his  motion  is  denied,  he  has  a  remedy 
by  act  of  Congress  whereby  his  rights 
can  be  determined  by  the  Supreme 
Court  of  the  United  States.  Le  Roux 
v.  Bay  Circuit  Judge  (1881)  9  N.  W. 
154,  46  Mich.  189. 

66.  Remand  on  appeal  or  writ  of  er- 
ror.—Where  a  case  has  been  wrongful- 
ly removed,  and  a  decree  given  from 
which  an  appeal  is  taken,  there  should 
be  a  reversal,  and  the  cause  should  be 
remanded  to  the  trial  court,  with  direc- 
tions to  remand  the  cause  to  the  state 
court  Graves  v.  Corbin  (1890)  10 
Sup.  Ct  196,  132  U.  S.  571,  33  L.  Ed. 
464  (reversing  decree  Corbin  v.  Boies 
[C.  C.  1888]  34  Fed.  602);  Torrence 
V.  Shedd  (1892)  12  Sup.  Ct  726,  144 
U.  S.  527,  36  L.  Ed.  528;  Martin  v. 
Snyder  (1893)  13  Sup.  Ct  706,  148  U. 
S.  663,  37  L.  Ed.  602;  Juillard  v.  Barr 
(1910)  177  Fed.  921,  101  C.  C.  A.  201. 
The  Supreme  Court,  on  appeal  from  a 
decision  on  the  merits,  where  it  ap- 
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pears  that  the  case  was  not  a  remoT- 
able  one,  will,  on  its  own  motion,  make 
such  order  as  will  prevent  the  Circuit 
Court  from  exercising  jurisdiction. 
State  of  Minnesota  ▼.  Northern  Securi- 
ties Co.  (1904)  24  S.  Ot.  598,  194  U. 
S.  48,  48  li.  Ed.  870. 

Where  the  diverse  dtizenship  of  the 
parties  and  the  amount  involved  entitle 
a  cause  to  be  removed,  but  the  subject- 
matter  of  the  controversy  is  not  prop- 
erly cognizable  by  the  federal  court,  and 
jurisdiction  of  the  cause  is  assumed  by 
such  court,  the  supreme  court,  on  ap- 
peal, will  remand  the  cause  to  the  circuit 
court,  with  directions  to  remand  it  to 
the  state  court  Gates  v.  Allen  (1893) 
149  U.  S.  461,  13  Sup.  Ct.  883,  977,  37 
L.  Ed.  804.  When  a  cause  has  been  re- 
moved and  carried  to  the  circuit  court  of 
appeals,  the  jurisdiction  of  the  circuit 
court  must  appear  affirmatively  upon 
the  record;  otherwise  the  judgment 
will  be  reversed,  with  directions  to  re- 
mand. Southwestern  Telegraph  &  Tel- 
ephone Co.  V.  Robinson  (1891)  48  Fed. 
769,  1  a  C.  A.  91,  2  U.  S.  App.  148. 

Where  the  judgment  in  a  cause  re- 
moved on  the  ground  of  diverse  citi- 
senship  is  reyersed  by  the  supreme 
court  because  the  record  does  not  show 
the  citizenship  of  the  parties  at  the 
commencement  of  the  action  as  well  as 
at  the  time  of  the  application  for  re- 
moval, the  judgment  of  reversal  will  di- 
rect the  circuit  court  to  remand  the 
cause  without  allowing  the  petition  for 
removal  and  the  record  to  be  amended 
in  the  circuit  court;  as  a  cause  is  not 
removed  unless  at  the  time  of  the  ap- 
plication for  removal  the  record  shows 
on  its  face  that  it  is  removable.  Cre- 
hore  V.  Ohio  &  M.  By.  Co.  (1889)  9 
Sup.  Ct.  692,  693,  131  U.  S.  240,  33  L. 
Ed.  144.  And,  when  a  suit  which  has 
been  removed  from  a  state  to  a  federal, 
court  is  brought  to  the  supreme  court 
of  the  United  States  by  appeal,  and  it 
does  not  appear  on  the  face  of  the  rec- 
ord that  the  citizenship  of  the  parties 
was  such  as  to  give  tiie  circuit  court 
jurisdiction  upon  the  removal,  the  judg- 
ment or  decree  of  the  circuit  court  will 
be  reversed  without  inquiry  into  the 
merits,  and  the  cause  sent  back  with 
instructions  to  remand  it  to  the  state 
court,  from  which  it  was  improperly 
removed.  Hancock  v.  Holbrook  (1884) 
112  U.  S.  229,  5  Sup.  Ct.  115,  28  L. 
Jud.  714,  reversing  decree  (C.  C.  1881) 
9  Fed.  353,  4  Woods,  52. 

Where  the  judgment  of  the  circuit 
court,  in  a  cause  removed  from  a  state 
court  on  the  ground  of  diverse  citizen- 
ship of  the  parties,  is  reversed  by  the 
supreme  court  because  the  record  does 
not  show  the  citizenship  of  the  parties 
at  the  commencement  of  the  action  as 
well  as  at  the  time  of  the  application 
for  removal,  the  judgment  of  reversal 
will  direct  the  circuit  court  to  remand 
the  cause  to  the  state  court,  without 
allowing  the  petition  for  removal  and 
the  record  to  be  amended  in  the  circuit 
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court,  as  a  cause  is  not  removed  un- 
less, at  the  time  of  the  application  for 
removal,  the  record  shows  on  its  face 
that  it  is  removable.  Cameron  v. 
Hodges  (1888)  127  U.  S.  322.  8  Sup. 
Ct.  1154,  32  L.  Ed.  132;  Crehore  v. 
Ohio  &  M.  Ry.  Co.  (1889)  131  U.  S. 
240,  9  Sup.  Ct  692,  33  L.  Ed.  144; 
Jackson  v.  AUen  (1889)  132  U.  S.  27, 
10  Sup.  Ct  9,  33  L.  Ed.  249. 

Where  it  appears  that  the  defendant 
in  error  procured  the  removal  of  the 
case  from  a  state  court  upon  a  record 
which  falls  to  support  the  jurisdiction 
of  the  federal  court,  the  judgment  will 
be  reversed,  with  directions  to  remand, 
and  defendant  in  error  will  be  con- 
demned to  pay  the  costs  both  of  the 
court  below  and  the  appellate  court 
Neel  V.  Pennsylvania  Co.  (1895)  15 
Sup.  Ct  589,  590,  157  U.  S.  153,  39  L. 
Ed.  654. 

Where  a  cause  is  erroneously  remov- 
ed from  a  state  court  to  the  circuit 
court  of  the  United  States  on  the 
ground  that  there  is  a  separable  con- 
troversy as  to  one  of  the  defendants,  a 
receiver  is  appointed,  and  the  case 
there  proceeds  to  judgment,  and  cer- 
tain property  in  controversy  is  directed 
to  be  sold,  but  on  appeal  it  is  discover- 
ed that  there  is  a  defect  of  jurisdiction, 
in  that  the  matter  in  controversy  be- 
tween complainant  and  the  petitioner 
for  removal  is  a  cause  of  action  jointly 
against  the  latter  and  other  defend- 
ants, and  the  decree  is  reversed,  with 
directions  to  the  circuit  court  to  remand 
the  cause,  the  latter  court  .is  without 
jurisdiction  to  confirm  a  sale  made  by 
the  receiver  under  the  order  of  the 
court  directing  it  Colburn  v.  Hill 
(1900)  103  Fed.  340,  43  C.  C.  A.  253. 

On  appeal  to  the  Circuit  Court  of 
Appeals  in  an  action  removed  from  the 
state  court  it  is  the  duty  of  the  Court 
of  Appeals  to  determine  whether  the 
record  exhibits  a  case  properly  remov- 
able, regardless  of  whether  any  objec- 
tion was  taken  to  the  jurisdiction  of 
the  federal  court  either  in  the  court 
below  or  on  appeal.  Fred  Macey  Co, 
V.  Macey  (1905)  135  Fed.  725,  68  C. 
C.  A.  363. 

Where  a  case  is  removed  from  the 
state  to  the  United  States  court,  and  a 
party  is  forced  to  a  hearing  in  the  lat- 
ter, although  the  petition  for  removal 
was  filed  too  late,  and  a  motion  to  re- 
mand refused,  the  party,  having  saved 
his  rights  by  record,  may  have  the  er- 
ror corrected  in  the  supreme  court  aft- 
er final  decree  below.  Edrington  v. 
Jefferson  (1884)  4  Sup.  Ct  683,  685, 
111  U.  S.  770,  28  L.  Ed.  594. 

In  a  suit  for  foreclosure,  commenced 
in  a  state  court,  and  removed  to  the 
circuit  court  of  the  United  States,  a 
motion  to  remand  was  overruled.  Sub- 
sequently a  final  decree  of  sale  was 
passed.  Held,  upon  appeal  merely 
from  the  order  confirming  the  sale,  the 
final  decree  not  disclosing  affirmatively 
a   want   of   jurisdiction,   that    the    su- 
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preme  court  will  not  examine  the  rec- 
ord, prior  to  such  final  decree,  to  see 
whether  the  petition  for  removal  makes 
a  case  of  federal  jurisdiction,  but  will 
only  examine  the  decree  to  ascertain 
whether  the  sale  was  had  in  conform- 
ity with  its  provisions.  Turner  v. 
Farmprs*  Loan  &  Trust  Co.  (1882)  106 
V.  S.  552,  1  Sup.  Ct.  519.  27  U  Ed.  273. 

An  appellate  federal  court  can  and 
should  consider  of  its  own  motion  the 
<]uestion  of  the  jurisdiction  of  the  fed- 
eral circuit  court  to  which  a  cause  Kas 
been  removed  from  the  state  court,  as 
presenting  a  separable  controversy,  al- 
though the  plaintiff  withdrew  and  did 
not  renew  his  motion  to  remand  to  the 
state  court,  but  went  to  trial  in  the 
federal  court  without  objection.  Chi- 
cago, B.  &  Q.  Ry.  Co.  V.  WiUard  (1911) 
31  Sup.  Ct  460,  220  U.  S.  413,  55  L. 
Ed.  521. 

It  is  the  duty  of  the  circuit  court  of 
appeals,  in  considering  a  case  which 
has  been  removed  from  a  state  court, 
to  examine  the  record  to  see  whether 
the  removal  was  rightfully  made, 
though  no  motion  to  remand  was  made. 
Barth  y.  Coler  (1894)  60  Fed.  466,  9 
C.  0.  A.  81,  19  U.  8.  App.  646. 

67.  Costs  on  remand.— Where  a  cause 
is  removed  from  a  federal  court  to  a 
state  court  by  the  federal  Supreme 
Court,  the  costs  are  cast  on  the  party 
applying  for  the  removal  from  the  state 
court  Mansfield,  C.  &  L.  M.  Ry.  Co.  v. 
Swan  (1884)  4  Sup.  Ct.  510,  614,  111 
U.  S.  379,  28  L.  Ed.  462;  Cates  v.  Allen 
(1893)  13  Sup.  Ct  883,  886,  977,  149 
U.  S.  451,  37  L.  Ed.  804;  Walker  v. 
Collins  (1897)  17  Sup.  Ct  738,  739, 
167  U.  S.  57,  42  L.  Ed.  76,  reversing 
judgment  (1893)  69  Fed.  70.  8  C.  C. 
A.  1.  Where  a  cause  is  remanded  to 
the  state  court  because  improperly  re- 
moved, the  supreme  court  will  make 
such  order  as  to  the  costs  of  the  appeal 
as  may  be  just.  Hancock  v.  Holbrook 
(1884)  5  Sup.  Ct  115,  117,  112  U.  S. 
229,  28  L.  Ed.  714,  reversing  decree 
(C.  C.  1881)  9  Fed.  353. 

Where  a  cause  has  wrongfully  been 
removed,  and  the  state  court  possessed 
jurisdiction  of  the  cause,  the  federal 
court  on  remanding  it  may  impose  costs 
against  the  party  procuring  the  re- 
moval under  this  section.  Where  there 
was  a  lack  of  jurisdiction  from  the  be- 
ginning, there  is  no  authority  for 
awarding  costs.  Parks  Co.  v.  Decatur 
(1906)  138  Fed.  650,  555,  70  C.  C.  A. 
674. 

Where  a  case  has  been  wrongfully  re- 
moved to  a  federal  court,  and  a  decree 
there  given,  from  which  an  appeal  is 
taken,  there  should  be  a  reversal,  with 
costs  against  appellants,  and  the  cause 
should  be  remanded  to  the  trial  court, 
with  directions  to  render  judgment 
against  them  for  costs  in  that  court, 
and  remand  the  cause  to  the  state  court 
whence  it  was  removed.  Graves  v. 
Corbin  (1890)   132  U.  S.  571,  10  Sup. 
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Ct.  196,  33  L.  Ed.  464  (reversing  decree 
Corbin  v.  Boies  [O.  C.  1888]  34  Fed. 
692);  Torrence  v.  Shedd  (1892)  144  U. 
S.  527,  12  Sup.  Ct  726,  36  L.  Ed.  528; 
Martin  v.  Snyder  (1893)  148  U.  S.  663, 
13  Sup.  Ct  706,  37  L.  Ed.  602. 

The  taxation  to  plaintiffs  of  the  costs 
made  in  the  District  Court  in  a  cause 
remanded  to  the  state  court  on  their 
motion,  made  eight  years  after  removal, 
held  proper.  Vaughan  v.  McArthup 
Bros.  Co.  (CCA.  1915)  227  Fed.  364. 

Where  a  case  is  remanded  to  the 
state  court  on  the  ground  that  the  cir- 
cuit court  has  no  jurisdiction,  the  court 
may  allow  such  attorney's  fee  as  would 
ordinarily  be  allowed  on  the  final  dis- 
position of  the  cause.  Josslyn  y.  Phil- 
lips (C  C  1886)  27  Fed.  481. 

On  remand  of  a  cause,  plaintiff  is  en- 
tiUed  to  tax  a  docket  fee  of  $10.  Pel- 
lett  V.  Great  Northern  Ry.  Co.  (C  C 
1900)  105  Fed.  194,  196;  Riser  v. 
Southern  Ry.  Co.  (C  C  1902)  116 
Fed.  1014;  Acker  v.  Charleston  &  W. 
C.  Ry.  Co.  (C  C  1911)  190  Fed.  288; 
Western  Union  Telegraph  Co.  v.  Louis- 
ville &  N.  R.  Co.  (D.  C  1913)  208 
Fed.  581;  Walsh's  Adm'x  v.  Joplln  & 
P.  Ry.  Co.  (D.  C)  219  Fed.  345.  But 
is  not  entitled  to  tax  a  docket  or  at- 
torney's fee  of  more  than  $10.  Bo  wens 
V.  Chicago,  M.  &  St  P.  Ry.  Co.  (D.  C 
1914)  215  Fed.  287. 

Where  a  case  has  been  wrongfully 
removed  to  a  federal  court  and  a  decree 
there  given  for  complainants,  from 
which  an  appeal  is  taken,  there  must  be 
a  reversal  with  costs  against  appel- 
lants, and  the  case  must  be  remanded 
to  the  trial  court,  with  directions  to 
render  judgment  against  them  for  costs 
in  that  court  and  remand  the  case  to 
the  state  court  Martin  v.  Snyder 
(1893)  13  Sup.  Ct  706,  148  U.  S.  663. 
57  L.  Ed.  602. 

Where  a  cause  is  remanded  to  the 
state  court  for  want  of  jurisdiction  in 
the  federal  court,  judgment  will  not  be 
entered  against  the  surety  on  the  re- 
moval bond  for  costs,  in  the  absence  of 
any  stipulation  therein  that  such  judg- 
ment may  be  entered  without  the  neces- 
sity of  an  action  on  the  bond  and  in 
execution  of  such  orders  as  the  court 
may  make  in  regard  to  the  costs  of 
the  case.  Colburn  v.  HUl  (1900)  103 
Fed.  340,  43  C  C  A.  253. 

68.  Mandamus  to  compel  remands- 
See  note  under  §  1211,  post 
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(1882)  1  Sup.  Ct  2,  106  U.  S.  39,  27 
L.  Ed.  61;  Turner  v.  Farmers*  L.  & 
T.  Co.  (1883)  1  Sup.  Ct  519,  521,  522, 
106  U.  S.  562,  27  L,  Ed.  273;  Loe'j  v. 
Trustees  of  Columbia  Tp.  (1900) 
21  Sup.  Ct  174,  178,  179  U.  S.  472, 


Ch.3) 


THB  JUDICIAL  CODB 


§  1050 


45  L.  Ed«  280;  German  Nat.  Bank  y. 
Speckert  (1901)  21  Sup.  Ct  688,  181 
U.  S.  405,  45  L.  Ed.  926;  EUison  v. 
Louisville  &  N.  R.  Co.  (1902)  112 
Fed.  805,  50  C.  O.  A.  530  (writ  of  cer- 
tiorari [1902]  22  Sup.  Ct.  942,  186 
U.  S.  485,  46  L.  Ed.  1260) ;  Hanley  v. 
Beatty  (1902)  117  Fed.  59.  54  C.  C.  A. 
445;  Mexican  Cent  Ry.  Co.  v.  Robin- 
son (1904)  128  Fed.  1020,  case  3,  62 
C.  C.  A.  681;  Boatmen's  Bank  v.  Fritz- 
len  (1905)  135  Fed.  650,  68  C.  C.  A. 
288  (writ  of  certiorari  denied  [1905]  25 
Sup.  Ct  803,  198  U.  S.  586,  49  L.  Ed. 
1174);  Tiirnbull  v.  Ross  (1905)  141 
Fed.  649,  72  C.  C.  A.  609;  Cleveland 
V.  Cleveland,  C,  C.  &  St  L.  Ry.  Co. 
(1906)  147  Fed.  171,  77  C.  C.  A.  467; 
JuUlard  V.  Barr  (1910)  177  Fed.  921, 
101  C.  0.  A.  201;    Pike  County,  Pa., 


V.  Spencer  (1911)  192  Fed.  11,  112 
C.  C.  A.  433;  D wight  v.  Central  Ver- 
mont R.  Co.  (C.  C.  1881)  9  Fed.  785, 
792;  Central  Trust  Co.  v.  Virginia, 
T.  &  C.  Steel  &  Iron  Co.  (C.  C.  1893) 
55  Fed.  769,  772  (reversed  [1894]  14 
Sup.  Ct  288,  151  U.  S.  129,  38  L.  Ed. 
98);  Johnson  v.  Wells  Fargo  &  Co. 
(C.  C.  1899)  98  Fed.  3,  8;  Reavis  v. 
Reavis  (C.  0.  1900)  101  Fed.  19,  21; 
New  Jersey  v.  Corrigan  (C.  C.  1905) 
139  Fed.  758;  Gaddie  v.  Mann  (C.  C. 
1906)  147  Fed.  955  (reversed  [1907] 
158  Fed.  42,  88  C.  C.  A.  1);  Smith 
Oyster  Co.  v.  Darbee  &  Immel  Oyster 
&  Land  Co.  (C.  C.  1906)  149  Fed.  555, 
556;  Logan  &  Bryan  v.  Postal  Tele- 
graph &  Cable  Co.  (C.  C.  1908)  157 
Fed.  570;  Davis  v.  Dixon  (C.  C.  1910) 
184  Fed.  509. 


§  1020.  (Jud.  Code,  §  38.)     Proceedings  in  suits  removed. 

The  district  court  of  the  United  States  shall,  in  all  suits  removed 
under  the  provisions  of  this  chapter,  proceed  therein  as  if  the  suit 
had  been  originally  commenced  in  said  district  court,  and  the  same 
proceedings  had  been  taken  in  such  suit  in  said  district  court  as 
shall  have  been  had  therein  in  said  State  court  prior  to  its  removal. 
Act  March  3,  1875,  c.  137,  §  6,  18  Stat.  472.  Act  March  3,  1911,  c.  231,  | 
38,  36  Stat.  10U8. 

Notes  of  Decisions 


I.    Construction  and  operation 

1.  Construction  and  operation  In  generaL 

it.    Jurisdiction   on   removal 

2.  Afflrmatlye  showing. 

8.  Acquiring  of  jurisdlcUon. 

4.  Process. 

6.  Bztent  of  JurisdlcUon. 

ft.    JurisdlcUon  as  affected  by  pleadings. 

7.  Jurisdiction  In  law  and  equity. 

5.  Removal  as  waiver  of  jurisdictional  ob- 

jections. 
8|.  Bzerclse  of  Jurisdiction  before  term  at 
which  copy  of  record  is  to  be  filed. 

III.    Legal   and  equitable  remedies  and 
proceedings 

9.  Remedies  in  general. 

10.  Where  distinctions   abolished  by   state 

law. 

11.  Joinder  and  consolidation. 


IV.    Proceedings  after  removal 


12. 

18. 
14. 
15. 
16. 


Rules  of  procedure. 
Pleading. 

Time  to  plead. 

-  Amendments. 

Repleading  after   removal. 

16).  Amendment  of  return  on  summons. 
17.    Criminal  prosecutions. 

Appearance    by    parties    not    removing 

cause. 
Discontinuance  of  cause. 
Trial. 
2L.    Witnesses. 

22.  Interrogatories  and  depositions. 

23.  Right  to  Jury  triaL 
23i.  Injunction. 

24.  Judgment 
24i.  New  trial. 
26.    Execution. 

26.  Review. 

27.  Costs. 

28.    Costs  Incurred  in  state  court. 

29.    Stay  for  nonpayment  of  costs. 


18. 


19. 
20. 


I.  CONSTRUCTION     AND     OPERA- 

TION 

1.  Construction  and  operation  In  gen- 
eral.—See  note  in  §  1018,  ante. 

II.  JURISDICTION     ON     REMOVAL 

2.  Affirmative  showlngw— The  federal 
court  is  justified  in  assuming  cogni- 
zance of  a  cause  on  removal  only  when 
its  jurisdiction  is  clear.  Johnson  ▼. 
WeUs  Fargo  &  Co.  (C.  C.  1899)  91 
Fed.  1.  And  affirmatively  appears  in 
the  record.  Farmers'  Oil  &  Guano 
Co.  V.  Duckworth  Co.  (1914)  217  Fed. 
362,  133  C.  C.  A.  278.  The  record 
must  show  jurisdiction,  so  that  the 
facts  necessary  to  show  diversity  of 
citizenship,  if  relied  on,  are  not  left  to 
argument  or  inference.  Rife  v.  Lum- 
ber Underwriters  (1913)  204  Fed.  32, 
122  C.  C.  A.  346. 

3.  Acquiring  of  Jurisdiction.— Juris- 
diction cannot  be  conferred  by  a  stipu- 
lation for  removal  unless  the  record 
shows  the  facts  necessary  to  a  removaL 
Kingsbury  v.  Kingsbury  (C.  C.  1871) 
Fed.  Cas.  No.  7,817.  Nor  can  a  federal 
court  acquire  jurisdiction  by  consent  of 
parties.  State  of  Minnesota  v.  North- 
ern Securities  Co.  (1904)  24  Sup.  Ct. 
698, 194  U.  S.  48,  48  Ix  Ed.  870;  Lomax 
V.  Foster  Lumber  Co.  (C.  C.  A.  1909) 
174  Fed.  959;  Baldwin  v.  Pacific  Pow- 
er &  Light  Co.  (D.  C.  1912)  199  Fed. 
291;  First  Nat.  Bank  v.  Prager  (1899) 
91  Fed.  689,  34  C.  O.  A.  51.  Or  by 
failure  to  appeal  from  an  order  over- 
ruling motion  to  remand.  Shohoney  ▼. 
Quincy,  O.  &  K.  0.  Ry.  Co.  (1909)  122 
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S.  W.  1025,  223  Mo.  649.  Where  the 
petition  filed  in  the  state  court  does  not 
show  prima  facie  that  there  is  a  re- 
movable controversy,  the  jurisdiction  of 
the  federal  court  cannot  be  conferred  by 
consent  or  by  any  appearance,  or  even 
by  a  trial  therein.  Illinois  Cent  R.  Co. 
v.  Jones'  Adm'r  (1904)  80  S.  W.  484, 
118  Ky.  158,  26  Ky.  Law  Rep.  31. 

The  jurisdiction  acquired  by  a  feder- 
al court  by  removal  is  strictly  limited 
to  the  statutory  grounds,  and  rests 
solely  on  the  state  of  facts  and  con- 
troversy of  record  as  brought  from  the 
court  of  original  cognizance,  and  nei- 
ther acquiescence  of  the  parties  nor 
the  action  of  the  state  court  can  en- 
large the  statutory  jurisdiction  of  the 
federal  court  nor  divest  that  of  the 
state  court  Willard  v.  Chicago,  B.  & 
Q.  R.  Co.  (C.  C.  A.  1908)  165  Fed. 
181. 

4.  Process^— Where  an  action  against 
a  foreign  corporation  has  been  removed 
from  a  state  to  a  federal  court,  the 
question  of  the  validity  of  the  service 
of  the  summons  and  complaint  on  the 
defendant  is  to  be  determined  accord- 
ing to  the  rules  and  practice  of  the  fed- 
eral courts,  and  not  by  the  law  of  the 
state.  Lowitz  v.  Kimmerle  (1915)  221 
Fed.  857,  137  C.  C.  A.  415  (certiorari 
denied  [1915]  35  Sup.  Ct  941.  238  U. 
S.  639,  59  L.  Ed.  1501) ;  Case  v.  Smith, 
Lineaweaver  &  Co.  (C.  C.  1907)  152 
Fed.  730;  West  v.  Cincinnati,  N.  O. 
&  T.  P.  Ry.  Co.  (C.  O.  1909)  170  Fed. 
319. 

Defendant,  a  resident  of  New  York, 
held  a  mortgage  on  land  in  South  Car- 
olina, {ind  was  proceeding  to  sell  the 
land  under  a  power  in  the  mortgage. 
The  mortgagor  brought  suit  in  a  statu 
court  to  enjoin  the  sale  and  to  recover 
damages  for  breach  of  contract,  and 
served  defendant  by  publication.  De- 
fendant removed  the  case  to  the  fed- 
eral court,  and  moved  to  set  aside 
the  service.  Held,  that  the  state  court 
had  jurisdiction  of  the  property  right 
claimed  by  defendant  under  the  mort- 
gage, and  the  service,  accordingly,  could 
not  be  set  aside,  but  that  no  general 
judgment  could  be  taken  against  de- 
fendant, and,  in  requiring  him  to  plead, 
it  should  be  declared  that  no  judgment 
or  decree  rendered  should  affect  any 
interest  or  property  outside  the  state 
of  South  Carolina.  Du  Pont  v.  Abel 
<C.  C.  1897)  81  Fed.  634. 

A  suit  against  a  corporation  of  an- 
other state  cannot  be  maintained  in  a 
federal  court  in  the  district  of  the 
plaintiff's  residence,  where  jurisdiction 
depends  on  diversity  of  citizenship 
alone,  where  service  was  not  made 
within  the  district  of  suit  and  defend- 
ant has  no  place  of  business  tlierein, 
although  it  may  have  such  place  of 
business  and  be  served  in  another  dis- 
trict in  the  same  state;  and  where 
such  a  suit  has  been  properly  removed 
into   a   federal   court   the   service   will 
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be  quashed.     Wange  v.  Public  Service 
Ry.  Co.  (C.  C.  1908)  159  Fed.  180. 

5.  Extent  of  Jurl8di:tlonw— Act  Aug. 
13,  1888,  §  1,  ante,  ^  991.  declaring  the 
jurisdiction  of  federal  courts,  limits  the 
jurisdiction  as  to  actions  removed 
from  state  courts,  as  well  as  to  ac- 
tions originally  begun  in  the  circuit 
court  Hyde  v.  Victoria  Land  Co.  (C. 
C.   1903)    125   Fed.   970. 

Where  a  cause  of  action  is  not  with- 
in the  original  jurisdiction  of  the  fed- 
eral court,  that  court,  on  removal  of 
the  cause  to  it,  only  acquires  such  ju- 
risdiction over  the  parties  as  the  state 
court  had.  Goldstein  v.  City  of  New 
Orieans  (C.  C.  1889)  38  Fed.  626; 
Swift  V.  PMladelphia  &  R.  R.  Co.  (C. 
C.  1893)  58  Fed.  858;  Hale  y.  Conti- 
nental Life  Ins.  Co.  (O.  C.  1882)  12 
Fed.  359;  Gier  ▼.  Gregg  (C.  C.  1847) 
Fed.  Cas.  No.  5,406;  Zikos  v.  Oregon 
R.  &  Nav.  Co.  (C.  C.  1910)  179  Fed. 
893;  Walser  v.  Memphis,  C.  &  N.  W. 
Ry.  Co.  (C.  C.  1883)  19  Fed.  152.  The 
jurisdiction  relates  back  to  the  time 
of  the  original  service  of  process. 
Owens  ▼.  Ohio  Cent  R.  Co.  (C.  G. 
1884)   20  Fed.  10. 

A  federal  Circuit  Court  has  the  right 
to  determine  the  question  of  the  right 
to  remove  a  case  from  a  state  court 
independently  of  the  jurisdiction  and 
determination  of  the  state  courts. 
Chesapeake  &  O.  Ry.  Co.  v.  McCabe 
(1909)  29  Sup.  Ct  430.  213  U,  S.  207, 
53  L.  £d.  765,  reversing  judgment 
MaysviUe  &  B.  S.  R.  Co.  v.  McCabe's 
Adm'x  (1907)  100  S.  W.  219,  30  Ky. 
Law  Rep.  1009. 

Where  a  Pennsylvania  court  has  ac- 
quired jurisdiction  of  a  suit  by  attach- 
ment against  a  foreign  corporation  un- 
der the  state  statute,  a  federal  court 
has  jurisdiction  on  removal  of  the 
cause  by  either  the  defendant  or  a  gar- 
nishee. Greevy  v.  Jacob  Tome  Listi- 
tute   (C.  C.  1904)  132  Fed.  408. 

Where  a  state  court  in  which  a  bill 
was  filed  to  administer  a  trust  in  lands 
Itad  jurisdiction  to  grant  the  relief  as 
to  all  of  such  lands,  although  some  of 
them  were  situated  in  each  of  the  two 
divisions  of  the  federal  district,  the 
federal  court,  into  which  the  suit  was 
properly  removed,  has  equal  jurisdic- 
tion as  to  the  lands  situated  in  the  oth- 
er division  of  the  district.  Memphis 
Sav.  Bank  v.  Houchens  (1902)  115  Fed. 
96,  52  C.  C.  A.  176. 

While  the  jurisdiction  acquired  by  a 
federal  court  over  a  suit  removed  from 
a  state  court  is,  in  a  limited  sense,  de- 
rivative, so  that  such  court  acquires  no 
jurisdiction  where  the  state  court  had 
none  over  the  .subject-matter,  yet, 
where  the  state  court  had  jurisdiction 
of  the  cause  of  actien  stated  in  the 
declaration,  the  fact  that  the  defend- 
ant, after  removal,  pleads  a  defense  of 
which  the  state  court  could  not  have 
taken  cognizance,  because  based  on  a 
statute  which  the  courts  of  the  United 
States  are  alone  empowered  to  admin- 
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ister,  does  not  deprive  the  federal  court 
of  jurisdiction.  Lehigh  Val.  lU  Co.  y. 
Rainey  (G.  G.  1900)  99  Fed.  596. 

Though  an  assignee  cannot  sue  in  the 
federal  courts  because  of  diverse  cit- 
izenship, unless  his  assignor  could  have 
done  so,  yet,  the  action  having  been 
brought  in  the  state  court,  and  the  as- 
signee and  the  defendant  being  citi- 
zens of  different  states,  the  cause  is 
removable,  and  having  been  removed, 
and  having  afterwards  been  continued 
for  the  purpose  of  enabling  plaintiff  to 
file  a  bill  for  a  reformation,  which  was 
held  necessary  before  be  could  main- 
tain the  action,  the  bill  is  auxiliary  to 
the  first  action,  and  is  properly  brought 
in  the  federal  court  Rosenbaum  v. 
Council  Bluffs  Ins.  Go.  (G.  G.  1889)  37 
Fed.  724. 

.  Where  an  action,  instituted  in  the 
state  court  on  behalf  of  an  infant  plain- 
tiff by  a  guardian  ad  litem  appointed  by 
that  court,  has  been  removed*  to  the 
United  States  District  Gourt,  the  fed- 
eral court  acquires  full  jurisdiction 
over  the  guardian,  to  the  exclusion  of 
both  the  superior  and  the  Supreme 
Gourt  of  the  state.  State  v.  Superior 
Gourt  for  King  Gounty  (1913)  134  P. 
172,  74  Wash.  559. 

6.  Jurisdiction  as  affected  by  plead- 

Ingsw-^urisdiction  on  removal  depends 
on  plaintiff's  statement  of  his  own 
claim.  Mountain  View  Min.  &  MilL 
Co.  V.  McFadden  (1901)  21  Sup.  Gt 
488,  180  U.  S.  533,  45  L.  Ed.  656,  re- 
versing judgment  McFadden  v.  Moun- 
tain View  Min.  &  Mill.  Go.  (1899)  97 
Fed.  670,  38  G.  G.  A.  854. 

To  give  a  federal  court  jurisdiction 
of  a  cause  on  removal,  it  must  affirma- 
tively appear  from  the  petition  for  re- 
moval, or  from  the  accompanying  rec- 
ord, that  the  suit  was  duly  filed  in  the 
state  court  from  which  it  purports  to 
have  been  removed,  and  also,  where  no 
other  ground  of  jurisdiction  is  shown, 
that  the  plaintiff  and  defendant  were 
citizens  of  different  states,  both  at  the 
time  the  suit  was  instituted  and  when 
the  petition  for  removal  was  filed. 
Wilson  V.  Giberson  (G.  G.  1903)  124 
*  Fed.  701. 

A  federal  court  has  no  jurisdiction  of 
a  suit  removed  from  the  state  court 
unless  the  jurisdictional  facts  appear 
on  the  face  of  the  pleadings  to  have 
existed  at  the  time  the  suit  was  com- 
menced as  well  as  at  the  time  of  the 
filing  of  the  petition  for  removaL 
Huntington  v.  Pinney  (G.  G.  1903)  126 
Fed.   237. 

Where  the  bill  of  a  stockholder  com- 
plies with  the  requirements  of  equity 
rule  94,  by  proper  allegations  of  de-. 
mand  on  the  company  to  bring  the 
suit,  and  its  refusal,  the  court  can- 
not determine  on  demurrer  that  such 
action  was  collusive.  Mills  v.  Gity  of 
Chicago  (G.  G.  1904)  127  Fed.  731. 

The  cases  removed  from  a  state 
court,  in  which  the  petition  filed  by 
plaintiff  in  the  state  court  is  conclusive 


in  the  federal  court  on  the  question  of 
its  jurisdiction,  are  cases  in  which  the 
question  depends  on  the  legal  construc- 
tion of  plaintiff's  petition  as  to  the 
joint  liability  of  defendants,  or  other 
questions  of  law.  Board  of  Gom'rs  of 
Woodson  Gounty  v.  Toronto  Bank  (G. 
a  1904)  128  Fed.  157. 

Where  a  stockholder's  suit  was  com- 
menced in  the  state  court  and  removed 
to  the  federal  court,  it  immediately  be- 
came subject  to  the  rules  governing  the 
practice  in  that  court,  including  equity 
rule  94,  providing  that  the  complainant, 
in  order  to  maintain  the  bill,  must  have 
been  a  stockholder  at  the  time  of  the 
transaction  complained  of,  and  that  he 
must  set  forth  with  particularity  the 
efforts  made  to  secure  relief  from  the 
managing  officers  of  the  corporation. 
Hitchings  v.  Cobalt  Cent  Mines  Co. 
(C.  C.  1910)   189  Fed.  241. 

Where,  under  the  allegations  of  the 
petition  in  the  action  and  the  petition 
for  removal,  the  cause  is  not  remov- 
able to  the  federal  court,  that  court 
acquires  no  jurisdiction,  and  its  orders 
in  the  premises  are  void,  notwithstand- 
ing plaintiff's  appearance  and  motion 
CO  remand  the  case,  and  his  participa- 
tion in  the  trial  after  the  motion  is 
overruled.  Pierce's  Adm'r  v.  Illinois 
Cent.  li.  Co.  (1905)  86  S.  W.  703,  27 
Ky.  Law  Kep.  80L 

Where  a  cause  is  removed  on  the 
ground  of  nonresidence  of  defendant, 
the  federal  court  has  jurisdiction  to 
pass  on  the  issues  raised  by  the  plead- 
ings. Fleitas  v.  Meraux  (1895)  47  La. 
Ann.  232,  16  South.  848. 

7.  Jurisdiction  In  law  and  equity^— 
See  note  under  §  1020,  post 

&  Removal  as  waiver  of  Jurisdiotlon- 
ai  obJectlonSif— The  rule  is  well  estab- 
lished that  the  appearance  of  a  de- 
fendant in  a  case  pending  in  a  state 
court,  for  the  purpose  of  filing  a  pe- 
tition and  bond  for  removal,  does  not 
constitute  a  general  appearance.  Par- 
rott  V.  Alabama  Gold  Life  Ins.  Co.  (C. 
G.  1881)  5  Fed.  391,  4  Woods,  353; 
Atchison  v.  Morris  (C.  C.  1882)  11 
Fed.  582,  11  Biss.  191;  SmaU  v.  Mont- 
gomery (G.  G.  1883)  17  Fed.  865,  5 
McCrary,  440;  Perkins  v.  Hendryx  (C. 
C.  1889)  40  Fed.  657;  Clews  v.  Wood- 
stock Lron  Co.  (G.  C.  1890)  44  Fed. 
31;  Forrest  v.  Union  Pac.  R.  Go.  (G. 
G.  1891)  47  Fed.  1;  O'DonneU  v.  At- 
chison. T.  &  S.  F.  R.  Co.  (C.  G.  1892) 
49  Fed.  689;  EUiott  v.  Shuler  (G.  C. 
1892)  50  Fed.  454;  Brooks  v.  Dun  (C. 
C.  1892)  51  Fed.  138;  Garner  v.  Sec- 
ond Nat  Bank  (C.  G.  1895)  66  Fed. 
369.  Such  as  operates  to  waive  a  de- 
fective or  illegal  service  of  process. 
Goldey  v.  Morning  News  (1895)  15 
Sup.  Gt  559,  562,  156  U.  S.  518,  39 
L.  Ed.  517;  Wabash  Western  Ry.  v. 
Brow  (1896)  17  Sup.  Gt  126,  164  U. 
S.  271,  41  L.  Ed.  431  (reversing  [1895] 
65  Fed.  941.  13  G.  C.  A.  222);  Cain 
V.  Commercial  Pub.  Co.  (1914)  34  Sup. 
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Ot  2S4,  232  U.  S.  124,  58  L.  Ed.  534; 
Lowitz  V.  Kimmerle  (1915)  221  Fed. 
857,  137  C.  O.  A-  415  (certiorari  denied 
[1915]  35  Sup.  Ct  941,  238  U.  S.  639, 
59  L.  Ed.  1501) ;  SmaU  y.  Montgomery 
(C.  C.  1883)  17  Fed.  865,  5  McOrary, 
440;  Miner  ▼.  Markham  (C.  C.  1886) 
28  Fed.  387;  Ahlhauser  ▼.  Butler  (C. 
C.  1892)  50  Fed.  705  (following  Atchi- 
son V.  MorrU  [C.  O.  1882]  11  Fed. 
582);  Farmer  v.  National  Life  Ass'n 
of  Hartford  (C.  C.  1892)  50  Fed.  829 
(writ  of  error  dismissed  [1896]  163  U. 
S.  685,  16  Sup.  Ct  1201,  41  L.  Ed. 
318);  Kinne  v.  Lant  (C.  O.  1895) 
68  Fed.  436;  Hawkins  ▼.  Peirce  (C.  C. 
1S97)  79  Fed.  452;  Peterson  v.  Morris 
(C.  O.  1899)  98  Fed.  48;  Ostrander  v. 
Deerfield  Lumber  Co.  (D.  O.  1913)  206 
Fed.  540;  Feister  v.  Hulick  (D.  C. 
1916)  228  Fed.  821.  Or  want  of  a  res 
to  support  service  by  publication.  Ahl- 
hauser V.  Butler  (O.  C.  1892)  50  Fed. 
705  (following  Atchison  v.  Morris  [C. 
O.  1882]  11  Fed.  582,  11  Biss.  191); 
Ashley  v.  Quintard  (C.  O.  1898)  90 
Fed.  84.  Or  the  right  to  contest  the 
jurisdiction  of  the  state  court  on  the 
ground  that  the  facts  set  forth  in  the 
complaint  do  not  state  a  cause  of  ac- 
tion. De  Lima  v.  Bidwell  (1901)  21 
Sup.  Ct.  743.  744,  182  U.  S.  1,  45  L. 
Ed.  1041.  Or  any  right  to  object  to 
the  jurisdiction  of  the  state  court  over 
defendant  Mecke  v.  Valley  Town  Min- 
eral Co.  (C.  O.  1898)  89  Fed.  114; 
Corbitt  V.  Farmers'  Bank  of  Delaware 
(C.  C.  1902)  114  Fed.  602;  Cady  v. 
Associated  Colonies  (C.  0.  1902)  119 
Fed.  420;  Davis  v.  Cleveland,  C,  C. 
&  St  L.  R.  Co.  (C.  C.  1906)  146  Fed. 
403.  At  least  where  it  is  stated  that 
defendant  appears  specially  for  the  sole 
purpose  of  presenting  the  petition. 
Goldey  v.  Morning  News  of  New  Hav- 
en (1895)  156  U.  S.  518,  15  Sup.  Ct 
559,  39  L.  Ed.  517  (affirming  judgment 
Golden  v.  Same  [C.  C.  1890]  42  Fed. 
112);  Cain  v.  Commercial  Pub.  Co. 
(1914)  34  Sup.  Ct  284,  232  U.  S.  124, 
58  L.  Ed.  534;  Hendrickson  v.  Chica- 
go, R.  L  &  P.  R.  Co.  (C.  C.  1884)  22 
Fed.  569;  Kauffman  v.  Kennedy  (C.  C. 
1885)  25  Fed.  785.  See  Spreen  v.  Del- 
signore  (C.  C.  1899)  94  Fed.  71;  Web- 
ster V.  Iowa  State  Traveling  Men's 
Ass'n  (C.  C.  1904)  165  Fed.  367; 
Murphy  v.  Herring-HaD-Marvln  Safe 
Co.  (C.  C.  1911)  184  Fed.  496.  Even 
though  the  cause  is  actually  removed 
to  a  federal  court  De  Lima  v.  Bid- 
well  (1901)  21  Sup.  Ct  743,  182  U. 
S.  1,  45  L.  Ed.  1041;  Mechanical  Ap- 
pliance Co.  V.  Castleman  (1910)  30 
Sup.  Ct  125,  215  U.  S.  437,  54  L.  Ed. 
272;  International  Text-Book  Co.  v. 
Heartt  (1905)  136  Fed.  129,  69  C.  C. 
A.  127;  Bentlif  v.  London  &  Colonial 
Finance  <3orp.  (C.  C.  1890)  44  Fed. 
667;  McGillin  v.  Claflin  (C.  C.  1892) 
52  Fed.  657;  Collins  v.  American  Spirit 
Mfg.  Co.  (C.  C.  1899)  96  Fed.  133; 
Conlev  V.  Mathieson  Alkali  Works  (C. 
C.  1901)  110  Fed.  730  (affirmed  [1903] 
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23  Sup.  Ct  728,  190  U.  S.  406,  47  li. 
Ed.  1113);  Tortat  v.  Hardin  Blin.  & 
Mfg.  Co.  (C.  C.  1901)  111  Fed.  426; 
Fountain  v.  Detroit,  M.  &  T.  S.  L. 
Ry.  Co.  (D.  C..1913)  210  Fed.  982. 
Provided  a  special  appearance  only  is 
made  for  that  purpose.  Greenleaf  v. 
National  Ass'n  of  Ry.  Postal  Clerks 
(C.  C.  1904)  130  Fed.  209;  Ovanagh 
V.  Manhattan  Transit  Co.  (C.  C.  1905) 
133  Fed.  818;  Gebbie  &  Co.  v.  Re- 
view of  Reviews  Ck).  (C.  C.  1905)  134 
Fed.  150. 

But  this  rule  has  not  been  withont 
its  qualifications  and  exceptions.  It 
has  been  held  that  the  actual  removal 
of  the  cause  to  the  federal  court  sub- 
jects the  petitioner  to  the  jurisdic- 
tion of  that  court,  and  is  a  waiver  of 
pleas  that  the  suit  is  not  for  the  re- 
covery of  real  property,  the  posses- 
sion thereof,  or  for  a  trespass  thereto, 
or  that  petitioners  are  not  resident 
freeholders  or  householders  in  the  coun- 
ty where  the  suit  is  brought,  but  of  an- 
other county,  which  pleas  are  by  the 
Ptate  statute  pleas  in  abatement  Hinds 
V.  Keith  (1893)  57  Fed.  10,  6  C.  C. 
A.  231,  13  U.  S.  App.  222,  314.  That 
pleas  to  jurisdiction  of  state  court 
were  waived  by  defendants*  applying 
to  move  case  to  a  federal  court  and 
making  general  appearance  in  that 
court  without  reservation  and  plead- 
ing to  the  merits.  Texas  &  P.  R.  Co.  v. 
HiU  (1915)  35  Sup.  Ct  575,  237  U.  a 
208,  59  L.  Ed.  918.  That  after  removal 
on  the  application  of  the  defendant,  he 
cannot  object  to  the  service  of  the  sum- 
mons, since  petitioning  for  removal 
amounts  to  a  general  appearance. 
Friezen  v.  Allemania  Fire  Ins.  Co.  (C. 
C.  1886)  30  Fed.  349;  Talhnan  v.  Bal- 
timore &  O.  R.  Co.  (C.  C.  1891)  45 
Fed.  156,  following  Sayles  v.  North- 
western Ins.  Co.  (C.  C.  1854)  Fed. 
Cas.  No.  12,421.  Nor  object  to  any 
want  of  jurisdiction.  Bushnell  v.  Ken- 
nedy (1869)  76  U.  S.  (9  WalL)  387,  19 
L.  Ed.  736;  Ay  res  v.  Watson  (1885) 
113  U.  S.  594,  5  Sup.  Ct  641,  28  L. 
Ed.  1093;  Edwards  v.  Connecticut  Mut 
Life  Ins.  Co.  (C.  C.  1884)  20  Fed.  452. 
That,  where  a  foreign  corporation  ap- 
pears and  removes  the  suit  it  is  too  late 
to  object  to  the  jurisdiction  of  the 
state  court,  or  to  take  any  exception 
to  the  process  by  which  the  corporation 
was  brought  in;  and  it  is  not  a  valid 
objection  that,  not  being  an  inhabitant 
or  found  within  the  district,  the  suit 
could  not  have  been  commenced  in  such 
court.  Sayles  v.  Northwestern  Ins.  Co. 
(C.  O.  1854)  Fed.  Cas.  No.  12,421; 
Empire  Min-'  Co.  v.  Propeller  Tow- 
Boat  Co.  (C.  C.  1901)  108  Fed.  900; 
Sagara  v.  Chicago,  R.  L  &  P.  Ry.  Co. 
(D.  C.  1911)  189  Fed.  220.  That, 
when  a  party  has  procured  a  removal 
on  an  averment  that  the  amount  in 
controversy  is  over  $2,000,  he  ought 
not  to  be  heard,  on  appeal  or  error,  to 
suggest  that  the  court  had  no  jurisdic- 
tion because  the  judgment  finally  ren- 
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dered  is  less  than  the  jurisdictional 
amount  Eustis  y.  City  of  Henrietta 
(1896)  74  Fed.  577,  20  O.  C.  A.  537, 
41  U.  S.  App.  182.  And  that,  where 
defendants,  who  were  not  served 
with  process  in  a  suit  in  a  state  court, 
enter  their  appearance  by  counsel  for 
the  purpose  of  joining  in  a  petition  for 
a  removal  of  the  cause  to  the  federal 
court,  "and  for  no  other  purpose  what- 
soever," as  stated  when  the  appearance 
was  made,  and  the  cause  is  removed 
to  the  federal  court,  such  appearance 
will  give  the  federal  court  jurisdiction 
over  such  defendants,  the  same  as 
though  process  had  been  personally 
served  upon  them.  Deakin  v.  Lea  (C. 
C.  1882)  Fed.  Cas.  No.  3,696. 

According  to  the  settled  rule  of  the 
sixth  circuit,  a  defendant  who  removes 
a  cause  to  a  federal  court  will  not 
there  be  heard  to  say  that  he  was  not 
properly  brought  before  the  state  court, 
when  he  has  failed  to  raise  this  point 
before  applying  for  removal.  New 
York  Construction  Co.  v.  Simon  (C.  C. 
1891)   53  Fed.  1. 

One  who  removes  a  suit  brought  on 
several  causes  of  action,  some  of  which 
were  assigned  to  plaintiff,  cannot  ob- 
ject that  the  federal  court  has  no  juris- 
diction of  the  assigned  causes  on  the 
ground  that  the  action  could  not  have 
been  maintained  before  the  assignment. 
Morrison  v.  North  American  Trans- 
portation &  Trading  Co.  (C.  C.  1898) 
85  Fed.  802,  judgment  reversed  North 
American  Transportation  &  Trading 
Co.  V.  Morrison  (1900)  20  Sup.  Ct.  869, 
178  U.  S.  262,  44  L.  Ed.  1061. 

The  change  of  the  time  for  removal 
of  a  cause  from  the  time  for  entering 
appearance,  fixed  by  the  Judiciary  Act 
of  1789,  §  12,  made  by  the  acts  of 
1877,  and  of  1887  and  1888,  did  not 
change  the  effect  of  the  filing  of  a  pe- 
tition to  remove  as  a  general  appear- 
ance. Wabash  Western  Ry.  v.  Brow 
(1895)  65  Fed.  941,  948,  13  C.  C.  A. 
222,  reversing  (1896)  17  Sup.  Ct  126, 
164  U.  S.  271,  41  L.  Ed.  431. 

One  who  removes  a  case  from  a  state 
to  the  federal  court  is  estopped  from 
attacking  the  jurisdiction  of  the  lat- 
ter on  any  ground  except  that  the  court 
from  which  it  was  removed  had  no  ju- 
risdiction. Tootle  v.  Coleman  (1901) 
107  Fed.  41.  46  C.  C.  A.  132.  57  L.  R. 
A.   120. 

Where  property  is  fraudulently  de- 
coyed within  the  jurisdiction  of  the 
state  court,  and  seized  on  a  writ  of 
replevin,  the  defendant,  by  filing  a  pe- 
tition for  removal  in  such  court,  does 
not  waive  the  fraud  in  seizing  the 
property,  and  he  may,  after  the  remov- 
al of  the  cause  to  the  federal  court, 
move  in  the  latter  court  to  set  aside 
the  service  of  the  writ  Moynahan  v. 
WUson  (C.  C.  1877)  Fed.  Cas.  No.  9,- 
897. 

Where,  in  an  action  against  a  non- 
resident in  a  state  court,  its  attorney 
was  directed  to  appear  solely  for  the 


purpose  of  removing  the  cause  to  the 
federal  court,  and  on  the  last  day  for 
filing  an  answer  in  the  cause  such  at- 
torney filed  a  petition  for  removal  and 
a  removal  bond,  and  applied  to  the 
judge  for.  an  order  of  removal,  and 
when,  over  objection,  the  court  post- 
poned the  hearing  on  the  application 
for  a  removal  to  the  following  week, 
the  attorney  believing  it  necessary  to 
sustain  his  right  to  removal,  and,  for 
that  purpose  only,  orally  asked  for  and 
obtained  an  extension  of  time  to  plead, 
such  application  for  time  should  be 
construed  as  an  application  for  an  ex- 
tension of  time  to  appear  for  the  pur- 
pose of  pleading  to  the  jurisdiction  or 
otherwise,  and  therefore  did  not  consti- 
tute an  appearance  sufficient  to  confer 
jurisdiction.  Waters  v.  Central  Trust 
Co.  (1903)  126  Fed.  469,  62  C.  C.  A. 
45. 

Defendant,  a  foreign  corporation,  fil- 
ed a  petition  and  bond  for  the  removal 
of  the  cause,  which  was  ordered  by  the 
state  court  Defendant  thereafter 
caused  a  transcript  to  be  filed  in  the 
federal  court,  which  denied  a  motion 
to  remand.  On  appeal  the  supreme 
court  of  the  state  reversed  the  order 
for  removal,  and  defendant  thereafter 
answered  in  the  state  court.  Held, 
that  the  filing  of  such  answer  did  not 
constitute  an  appearance  and  waiver 
of  process  affecting  the  case  in  the  fed- 
eral court,  and  was  without  prejudice 
to  the  right  to  move  for  dismissal  in 
that  court  for  want  of  proper  service. 
Meeke  v.  Valley  Town  Mineral  CJo.  (C. 
C.   1808)  89  Fed.  114. 

The  return  of  the  sheriff  of  the  state 
court  is  not  conclusive  upon  the  ques- 
tion of  the  validity  of  service  of  pro- 
cess, where  the  cause  has  been  removed 
to  a  federal  Circuit  Court  by  a  de- 
fendant who  raises  by  plea  to  the  ju- 
risdiction the  objection  that  it  was  a 
foreign  corporation  not  doing  business 
within  the  state,  and  that  the  person 
served  with  process  was  not  its  agent 
at  that  time.  Mechanical  Appliance 
Co.  V.  Castleman  (1910)  30  Sup.  Ct 
125.  215  U.  S.  437,  54  L.  Ed.  272. 

The  application  of  a  defendant  for 
the  removal  of  a  cause  from  a  state  to 
a  federal  court  does  not  constitute  a 
waiver  of  the  use  and  service  of  prop- 
er process  of  summons  or  citation  in 
the  cause,  where  the  first  action  of  the 
defendant,  in  both  the  state  and  feder- 
al courts  was  to  except  to  the  process 
by  which  it  was  attempted  to  give 
those  courts  jurisdiction  of  his  person. 
Parrott  v.  Alabama  Gold  Life  Ins.  Co. 
(C.  C.  1881)  5  Fed.  391,  4  Wocxds,  353. 

A  suit  is  only  removable  after  it  has 
been  regularly  commenced  by  service 
of  process  on  the  defendant;  and  by 
appearing  in  the  state  court  and  filing 
a  petition  for  removal^  a  defendant 
waives  any  objection  to  the  sufficiency 
of  the  service  upon  him,  notwithstand- 
ing the  fact  that  his  appearance  was 
stated  to  be  special,  for  the  purpose  of 
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the  remoyal  only.  Ft  Wayne  Electric 
Ck>rp.  ▼.  Franklin  Electric  Light  Co. 
(O.  C.  1899)  91  Fed.  292. 

Where  defendant,  by  obtaining  an  or- 
der to  show  cause  on  a  motion  to  dis- 
miss for  insufficiency  of  service  of 
process,  permits  the  record  on  removal 
of  the  cause  to  be  completed  by  includ- 
ing a  stipulation  that  the  service  made 
should  have  the  same  effect  as  if  made 
on  an  officer  of  the  defendant  company 
within,  the  state,  provided  that  this 
should  not  be  construed  so  as  to  preju- 
dice defendant's  rights  in  the  federal 
court  if  the  action  should  be  removed 
to  that  court,  and  he  contends  that  on 
removal  plaintiff  is  limited  to  reliance 
on  the  actual  service,  but  argues  that 
even  if  service  were  on  an  officer,  dis- 
missal could  be  demanded,  the  court 
will  require  defendant  to  elect  which 
interpretation  it  will  assert  it  intended. 
Mazieka  v.  North  &  Judd  Mfg.  Go. 
(C.  C.  1910)  176  Fed.  747. 

An  action  was  commenced  against  a 
New  York  corporation,  in  a  Tennessee 
state  court  by  service  on  one  M,  "as 
agent  and  adjuster"  for  such  corpora- 
tion. Held,  that  the  question  whether 
the  defendant,  by  filing  its  petition  for 
removal,  unaccompanied  by  a  plea  in 
abatement,  and  without  restricting  the 
purpose  of  its  appearance,  waived  the 
objection  to  the  jurisdiction  of  the 
court  for  want  of  service,  should  be 
certified  to  the  supreme  court.  Na- 
tional Ace.  Soc.  V.  Spiro  (1896)  71 
Fed.  897,  18  C.  C.  A.  382,  denied  on 
certificate  (1896)  164  U.  S.  281.  17 
Sup.  Ct  996,  41  L.  Ed.  435.  certiorari 
denied  (1897)  168  U.  S.  708,  18  Sup.  . 
Ct  944,  42  L.  Ed.  1211. 

Defendant  in  a  suit  removed  from 
the  state  court  may  not  raise  question 
of  state  court's  jurisdiction  by  an 
amended  answer,  where  after  the  case 
reached  the  federal  court  there  were 
pleadings  to  the  merits  and  action  sub- 
mitting to  the  jurisdiction.  Texas  & 
P.  Ry.  Co.  V.  Bigger  (1915)  36  Sup. 
Ct.  127. 

Where  a  noncitizen  defendant  remov- 
ed a  cause  to  the  federal  court,  claim- 
ing a  separable  controversy  between 
plaintiff  and  itself,  whereupon  plaintiff 
dismissed  as  to  a  citizen  defendant  and 
the  parties  proceeded  to  trial  on  the 
merits,  defendant  could  not  successful- 
ly claim  on  appeal  that  the  controversy 
was  inseparable  and  that  the  suit  had 
been  improperly  removed.  Toledo,  St 
L.  &  W.  R.  Co.  V.  Perenchio  (1913) 
205  Fed.  472,  123  C.  C.  A.  540. 

A  plaintiff  cannot  object  to  the  juris- 
diction of  a  federal  court  over  a  cause 
removed  from  a  state  court  on  the 
ground  that  the  proceedings  for  bring- 
ing the  defendants  into  the  state  court 
were  irregular,  where  the  defendants 
appeared,  and,  after  removing  the 
cause,  filed  answers.  Callahan  v.  Hicks 
(C.  C.  1898)  90  Fed.  539. 

One   by   having   case  removed   from 
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state  to  federal  court  is  not  estopped 
from  raising  question  of  jurisdiction, 
on  it  appearing  there  was  nothing  to 
confer  it  on  the  federal  court  German 
Savings  &  Loan  Soc.  y.  Dormitzer 
(1902)  116  Fed.  471,  53  C.  C.  A.  639. 

Where  a  case  was  removed  to  a  fed- 
eral court  and  there  tried  without  ob- 
jection to  the  jurisdiction,  a  new  trial 
will  not  be  granted  to  enable  such  ob- 
jection to  be  made.  Mulcahey  v.  Lake 
Erie  &  W.  R.  Co.  (C.  C.  1895)  69 
Fed.  172. 

A  corporation  does  not  by  joining 
with  an  individual  codefendant  who 
was  personally  served  in  a  petition  for 
the  removal  of  the  cause,  generally  ap- 
pear, so  as  to  preclude  it  from  objec- 
tion to  the  service.  Garvey  v.  Compa- 
nia  Metalurgica  Mexicana  (D.  C.  1915) 
222  Fed.  732. 

8>/2-  Exercise  of  jurisdiction  before 
term  at  which  copy  of  record  Is  to  be 
filed.— While  in  case  of  a  removal,  the 
jurisdiction  of  the  federal  court  is  not 
complete,  so  as  to  hear  and  determine 
the  cause,  before  the  day  prescribed  by 
the  statute,  although  a  transcript  has 
been  filed.  In  re  Bamesville  &  M.  Ry. 
Co.  (D.  C.  1880)  4  Fed.  10,  2  McCrary, 
216.  It  has  jurisdiction  in  the  interim 
to  take  any  extraordinary  proceedings 
required  for  the  protection  of  any  par- 
ty to  the  cause.  Goldberg,  Bowen  & 
Co.  V.  German  Ins.  Co.  of  Freeport 
HI.  (C.  C.  1907)  152  Fed.  831;  Ham- 
ilton V.  Fowler  (C.  C.  1897)  83  Fed. 
321.  It  may  grant  a  provisional  rem- 
edy, before  the  first  day  of  the  next 
term  on  which  the  party  removing  the 
cause  is,  by  statute,  required  to  enter 
a  copy  of  the  record.  Commercial  & 
Savings  Bank  v.  Corbett  (C.  C.  1878) 
Fed.  Cas.  No.  3,057;  Mahoney  Min. 
Co.  V.  Bennett  (C.  C.  1877)  Fed.  Cas. 
No.  8,968.  It  has  power,  before  the 
first  day  of  its  next  term,  to  allow  or 
modify  an  injunction.  City  of  Portland 
V.  Oregonian  Ry.  Co.  (C.  C.  1881)  6 
I'ed.  321,  7  Sawy.  122.  But  not  to  allow 
an  application  to  dissolve  an  injunction 
before  the  return  day,  where  such  appli- 
cation involves  the  consideration  of 
the  cause  as  an  entirety,  and  the  dis- 
solution cannot  be  granted  without 
changing  the  status  of  the  parties  with 
reference  to  the  thing  to  be  finally  ad- 
judged. New  Orleans  City  R.  Co.  v. 
Crescent  City  R.  Co.  (C.  C.  1881)  5 
Fed.  160. 

Where  it  is  the  practice  long  estab- 
lished to  consider  the  first  term  after 
a  cause  is  commenced  as  the  appearance 
term,  and  the  next  succeeding  term  as 
the  trial  term,  and  a  cause  is  removed 
from  a  state  court  and  the  papers  filed 
on  the  first  day  of  a  term,  the  defend- 
ant should  not  be  forced  to  trial  until 
the  next  term,  even  though  the  trial 
might  have  been  had  at  an  earlier  date 
if  the  cause  had  not  been  removed  from 
the  state  court  Knoblock  v.  .Southern 
Ry.  Co.  (C.  C.  1902)  112  Fed.  92ft 

Where  an  action  was  removed  from 
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a  state  court,  and  before  the  first  day  of 
the  next  succeeding  term,  within  which 
defendant  was  required  to  file  the  rec- 
ord and  appear,  plaintiff  applied  for  a 
commission  to  take  the  deposition  of 
a  witness,  merely  alleged  to  be  a  nec- 
essary and  important  witness  and  re- 
siding at  such  a  distance  that  it  was 
impossible  to  have  him  present  in  per- 
son, without  any  showing  of  necessity 
for  haste  in  the  taking  of  the  testimony 
before  the  time  for  filing  the  record 
had  expired,  the  commission  was  er- 
roneously granted,  and  the  deposition 
taken  thereon  inadmissible.  North 
American  Transportation  &  Trading  Co. 
T.  Howells  (1003)  121  Fed.  694,  58  C. 
C.  A*  442. 

Where  proceedings  against  landown- 
ers for  the  condemnation  of  land  un- 
der the  eminent  domain  statutes  of  a 
state  are  removed  by  defendants  into  a 
federal  court,  the  adverse  party  may  file 
the  record  therein  at  any  time,  without 
waiting  until  the  first  day  of  the  suc- 
ceeding term;  and  thereupon  it  is  com- 
petent for  the  judge  to  make  such  ex 
parte  orders  as  are  conformable  to  the 
state  practice  in  like  cases,  such  as  fix- 
ing a  time  for  the  appointment  of  com- 
missioners, etc.  In  re  Newark  &  H. 
Traction  Co.  (C.  C.  1901)  110  Fed.  25. 

Though  the  statute  requires  the  par- 
ty removing  the  cause  to  file  a  copy  of 
the  record  on  the  first  day  of  the  next 
session  of  the  circuit  court  occurring 
after  the  removal,  it  may  be  filed  by 
either  party  before  that  time ;  and  when 
filed,  and  upon  due  notice,  the  circuit 
court  will  make  such  interlocutory  or- 
ders in  the  case  as  may  be  necessary  to 
preserve  the  property  or  protect  the 
rights  of  the  parties.  Texas  &  St  L. 
R.  Co.  V.  Rust  (C.  C.  1883)  17  Fed. 
275,  5  McCrary,  348. 

On  removal  of  a  suit  in  which  a  re- 
ceiver has  been  appointed  to  wind  up 
the  affairs  of  a  corporation,  made  on 
application  of  interveners,  alleging  fraud 
and  collusion,  and  seeking  to  restrain 
the  receiver  from  proceeding,  and  to 
set  aside  the  order  appointing  him,  a 
preliminary  injunction,  to  restrain  fur- 
ther proceedings  by  the  receiver  until 
there  can  be  a  hearing  on  the  merits, 
follows  as  a  matter  of  course.  In  re 
Iowa  &  M.  Const  Co.  (C.  C.  1882)  10 
Fed.  401,  8  McCrary,  310. 

III.  LEGAL  AND  EQUITABLE  REM- 
EDIES  AND  PROCEEDINGS 

9.  Remedies    in    general^-Where   an 

action  was  maintainable  as  a  legal  ac- 
tion in  the  state  court,  it  is  equally  so 
maintainable  when  removed.  Thomp- 
son V.  Central  Ohio  R,  R  Co.  (1807) 
73  U.  S.  (6  Wall.)  134,  18  L.  Ed.  765. 

The  equitable  jurisdiction  of  the  fed- 
eral court  on  removal  from  a  state 
court  extends  to  a  suit  on  behalf  of 
the  state  to  restrain  a  corporation 
from  continuing  to  operate  mines  be- 
longing to   the  state,  and  from  inter- 


fering with  the  proper  state  agents  in 
their  control  thereof.  Coosaw  Min. 
Co.  V.  South  Carolina  (1892)  12  Sup. 
Ct  689,  693,  144  U.  S.  550,  36  U  Ed. 
537. 

The  removal  of  an  action  brought  by 
a  married  woman  cannot  deprive  her 
of  the  right  secured  to  her  by  the 
local  law  to  prosecute  the  suit  in  her 
own  name  and  for  her  own  benefit. 
Texas  &  P.  R.  Co.  v.  Humble  (1901) 
21  Sup.  Ct  526,  528,  181  U.  S.  57,  45 
L.  Ed.  747. 

An  action  by  a  payee  of  notes  on  a 
covenant  by  a  vendee  with  his  vendor 
to  pay  them  will  proceed  as  an  action 
at  law,  as  it  woidd  have  done  in  the 
state  court,  and  the  jurisdiction  is  not 
affected  by  stipulations  between  the 
parties.  North  Alabaikia  Development 
Co.  V.  Orman  (1893)  55  Fed.  18,  5  C.  C. 
A.  22,  affirming  judgment  Orman  v. 
North  Alabama  Development  Co.  (C.  C. 
1892)   53  Fed.  469. 

A  declaration  filed  in  the  federal 
court,  after  removal  of  a  bill  in  equity 
from  a  state  court  asking  relief  at 
law  against  some  only  of  the  defend- 
ants, if  vTithin  the  allegations  of  the 
complaint  filed  in  the  state  court,  will 
not  be  stricken  from  the  files,  nor 
will  complainants  be  compelled  to  elect 
whether  to  proceed  at  law  or  in  equity. 
Fisk  V.  Union  Pac.  R.  Co.  (C.  C.  1871) 
Fed.  Cas.  No.  4,829. 

The  assignee  of  the  cause  of  action 
having  properly  brought  suit  in  his 
ow^n  name,  in  the  state  courts,  can 
proceed  with  it  after  its  removal  only 
on  the  equity  side  of  the  circuit  court; 
his  right  being  strictly  cognisable  in 
his  own  name  in  a  court  of  equity  only. 
Benedict  v.  WilHams  (C.  C.  1882)  11 
Fed.  547. 

A  petition  filed  by  an  illegitimate 
child,  in  admilhistration  proceedings, 
claiming  a  share  in  the  estate,  and  al- 
leging that  his  paternity  was  acknowl- 
edged by  deceased  in  conformity  with 
the  Nevada  statute,  which  allegation  is 
denied,  presents  an  issue  of  fact,  which, 
when  the  cause  is  removed  to  a  federal 
court,  must  be  tried,  not  as  an  equita- 
ble proceeding,  but  as  an  action  at  law, 
in  which  there  is  a  right  to  a  jury 
trial.  In  re  Foley  (C.  C.  1896)  70 
Fed.  390. 

A  suit  brought  in  a  state  court,  un- 
der a  state  statute,  to  quiet  title 
against  one  in  possession,  is  an  equita- 
ble suit,  which  cannot,  after  removal 
to  a  federal  court,  be  prosecuted  there- 
in, because  there  is  an  adequate  remedy 
at  law.  Gombert  v.  Lyon  (C.  C.  1897) 
80  Fed.  306. 

A  suit  to  enforce  a  mechanic's  lien 
is  essentially  one  in  equity,  and,  on 
its  removal  to  a  federal  court,  is  prop- 
erly triable  as  such,  although  it  was 
instituted  as  an  action  at  law,  as  per- 
mitted by  the  state  practice.  Hooven, 
Owens  &  Rentschler  Co.  v.  Feather- 
stone  (C.  C.  1900)  99  Fed.  180,  re- 
versed   Same    t.   John   Featherstone's 
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Sons  (1901)  111  Fed,  81,  49  C.  O.  A. 
229. 

The  provision  of  equity  rule  94  that 
a  bill  by  a  stockholder,  founded  on 
rights  of  the  corporation,  shall  be  ver- 
ified by  oath,  cannot  be  applied  to  a 
bill  filed  in  a  state  court,  and  from 
thence  removed  to  a  federal  court. 
Maeder  v.  Buffalo  Bill's  Wild  West 
Co.  (C.  C.  1904)  132  Fed.  280. 

A  jfederal  court  sitting  in  equity  has 
no  jurisdiction  of  a  common-law  cause 
removed  from  a  state  chancery  court 
hanng  statutory  jurisdiction,  under 
Acts  Tenn.  1877,  c.  97.  City  of  Knox- 
ville  V.  Southern  Paving  Const.  Co.  (D. 
C.  1914)  220  Fed.  236.  But  on  its  law 
side  it  has  jurisdiction  of  a  common- 
law  action  removed  from  a  state  chan- 
cery court,  if  the  necessary  jurisdic- 
tional facts  are  present.    Id. 

Where  a  case  comes  from  a  state 
court  as  one  case,  of  which  the  cir- 
cuit court  has  jurisdiction,  that  court 
does  not  lose  jurisdiction  because  one 
part  of  the  case  has  to  be  tried  on  the 
equity  side,  and  the  other  part  on  the 
law  side,  of  the  court  Lacroix  v.  lorons 
(C.  C.  1886)  27  Fed.  403.  But,  if 
the  suit  unites  both  legal  and  equitable 
causes  of  action,  both  within  federal 
jurisdiction  on  its  law  and  equity  sides, 
it  should,  after  removal,  be  recast  into 
two  suits,  and  tried  in  accordance  with 
the  proper  federal  jurisdiction.  City  of 
Knoxville  v.  Southern  Paving  Const. 
Co.  (D,  C.  1914)  220  Fed.  236.  like- 
wise where,  by  the  s-atutes  of  a  state, 
equitable  defenses  may  be  made  to  an 
action  at  law,  and  such  an  action  is  re- 
moved into  the  federal  court,  matters 
in  law  and  matters  in  equity  must  be 
separated,  and  equitable  relief  must  be 
sought  in  a  separate  suit.  In  re  Foley 
(C.  C.  1896)  76  Fed.  390. 

Where  a  suit  in  chancery  in  a  state 
court  is  removed  to  the  equity  side  of 
the  federal  court,  but  it  is  purely  a 
law  action,  and  the  federal  court  can 
grant  full  relief  on  its  law  side,  it  will 
be  transferred.  City  of  Knoxville  v. 
Southern  Paving  Const.  Co.  (D.  O. 
1914)  220  Fed.  236. 

Where  the  state  court  was  compe- 
tent to  grant  either  legal  or  equitable 
relief,  plaintiff  may  proceed  in  the 
federal  court  either  at  law  or  in' equity; 
but,  if  he  elects  to  proceed  in  equity, 
and  no  case  for  equitable  relief  is  made, 
such  court  cannot  retain  and  try  the 
cause  as  an  action  at  law.  Union  Stock- 
yards Co.  V.  Nashville  Packing  Co. 
(1905)  140  Fed.  701,  72  C.  C.  A.  195. 

Where,  in  an  action  for  conversion, 
an  equitable  as  well  as  a  legal  defense 
has  been  set  up  in  a  state  court,  on 
removal  of  the  cause  to  a  federal  court 
the  equitable  defense  is  not  available. 
Northern  Pac.  R.  Co.  v.  Paine  (1887) 
119  U.  S.  561,  7  Sup.  Ot  323,  30  L. 
Ed.  513. 

10.  Where  distinctions  abolished  by 
state  iaw.— Though  state  legislatures 
may  abolish,  in  state  courts,  the  dis- 
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tinction  between  actions  of  law  and 
actions  in  equity,  by  enacting  that  there 
shall  be  but  one  form  of  action,  which 
shall  be  called  "a  dvU  action,"  yet  the 
distinction  between  the  two  sorts  of 
proceedings  cannot  be  thereby  obliter- 
ated in  the  federal  courts.  Hence,  if 
the  civil  action  brought  in  the  state 
courts  is  essentially,  as  hitherto  un- 
derstood, a  suit  at  common  law,  the 
common-law  form,  and  not  an  equitable 
one,  must  be  pursued  if  the  case  is  re- 
moved into  a  federal  court.  Nor  does 
the  fact  that  by  statute  in  the  state 
courts  "the  real  parties  in  interest" 
must  bring  the  suit,  whereas  in  the 
federal  courts,  in  a  common-law  suit, 
such  as  was  presented  in  the  civil  ac- 
tion brought  in  the  state  courts,  one 
party  would  sue  to  the  use  of  another, 
change  this  rule.  A  plaintiff  in  the 
state  court  may  remain  plaintiff  on  the 
record  in  the  federal  court,  and  prose- 
cute his  suit  in  that  court  as  he  is  au- 
thorized by  state  laws  to  prosecute  it 
in  the  state  courts.  Thompson  v.  Cen- 
tral Ohio  R.  R.  Co.  (1867)  73  U.  S. 
(6  Wall.)  134,  18  L.  Ed.  765.  Where 
the  distinctions  between  legal  and  equi- 
table procedure  are  done  away  with  and 
an  action  is  removed,  it  is  removed  to 
that  side  of  the  court  where  the  appro- 
priate relief  can  be  obtained.  Benedict 
V.  Williams  (C.  C.  1882)  10  Fed.  208, 
20  Blatchf.  276.  While  the  plaintiff 
in  such  action  will  be  required  to  show 
a  cause  of  action,  the  federal  court  will 
not  hold  him  to  a  technical  observance 
of  forms,  so  far  as  the  mere  title  of  the 
action  is  concerned.  Toucey  v.  Bowen 
(C.  C.  1855)  Fed.  Cas.  No.  14,107. 

Where  the  distinction  between  law 
and  equity  is  not  preserved,  a  case  re- 
moved from  a  state  court  to  a  federal 
court  becomes  an  action  at  law  or  a 
suit  in  equity,  or,  as  to  part  the  one 
and  as  to  part  the  other,  according  to 
the  nature  of  the  cause  of  action  and  of 
the  relief  prayed.  North  Alabama  De- 
velopment Co.  V.  Orman  (1893)  65  Fed. 
18,  20,  5  C.  0.  A.  22. 

A  suit  to  enforce  a  mechanic's  lien  is 
essentially'  one  in  equity,  and,  on  its  re- 
moval to  a  federal  court,  is  properly 
triable  as  such,  although  it  was  institut- 
ed as  an  action  at  law,  as  permitted  by 
the  state  practice.  Hooven,  Owens  & 
Rentschler  Co.  v.  Featherstone  (0.  G. 
1900)  99  Fed.  180. 

Where  an  action  brought  in  a  state 
court  under  a  code  which  abolishes 
forms  of  action  is  removed  into  a  feder- 
al court,  where  different  modes  of  pro- 
cedure obtain  in  cases  at  law  and  in 
equity,  it  becomes  necessary  to  de- 
termine the  nature  of  the  case,  and  to 
assign  it  to  the  law  or  equity  side  of  the 
court  accordingly,  and  to  reframe  the 
pleadings  if  necessai^.  Thus  a  bond- 
holder of  an  insolvent  railroad  whose 
property  has  been  sold  in  foreclosure 
proceedings,  suing  on  behalf  of  himself 
and  other  bondholders,  stockholders, 
and  general  creditors,  cannot  maintain 
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an  action  at  law  in  a  federal  court  to 
recover  a  judgment  for  damages  against 
a  former  receiver  for  alleged  fraudu- 
lent acts  in  depreciating  the  value  of 
the  property  prior  to  the  sale,  and  the 
rule  is  not  changed  by  the  fact  that 
the  action  was  instituted  in  a  state 
court  under  a  code  which  abolishes  all 
forms  of  action,  and  adopts  the  equity 
rule  as  to  parties  and  the  joinder  of 
causes  of  action.  Fletcher  v.  Burt 
(1903)  126  Fed.  619,  63  O.  O.  A.  201. 

11.  Joinder  and  consolidation.^— A  un- 
ion of  legal  and  equitable  causes  of  ac- 
tion in  one  suit,  though  allowed  by  the 
laws  of  the  state  where  an  action  Is 
brought,  is  not  permissible  on  a  remov- 
al of  the  cause.  Hurt  v.  Hollingsworth 
(1879)  100  U.  S.  100,  25  L.  Ed.  569. 

A  mortgagor  came  into  the  federal 
court  before  default,  alleged  that  it 
was  going  to  default,  and  asked  for  and 
obtained  the  appointment  of  a  receiver. 
The  mortgagee  filed  a  cross-bill  to  fore- 
close the  mortgage,  and  also  filed  a 
bUl  in  the  state  court  to  accomplish  the 
same  object.  The  complainant  in  the 
original  bill,  filed  in  the  federal  court, 
removed  the  suit  in  the  state  court 
to  the  federal  court,  and  moved  to  con- 
solidate both  suits.  Held,  that  the  mo- 
tion should  be  granted.  Wabash.  St.  L. 
&  P.  Ry.  Co.  V.  Central  Trust  Co.  (C. 
C.  1885)  23  Fed.  513. 

Where  a  suit,  embracing  both  an 
equitable  and  legal  cause  of  action,  is 
instituted  in  a  state  court  and  remov- 
ed to  a  federal  court,  and  the  equita- 
ble cause  of  action  stated  is  held  bad 
on  demurrer,  the  bUl  will  be  dismissed, 
and  the  complainant  left  to  pursue  his 
remedy  at  law.  Pilla  v.  German  School 
Ass'n  (C.  C.  1885)  23  Fed.  700,  ap- 
peal dismissed  (1888)  131  U.  S.  443, 
9  Sup.  Ct.  801,  33  Tj.  Ed.  216. 

Upon  the  application  of  parties  inter- 
ested in  the  subject-matter  of  a  suit  in 
equity,  removed  to  the  federal  court, 
who  have  been  intentionally  omitted 
from  the  bill,  the  plaintiff  will  be  com- 
pelled to  amend,  and  bring  them  in,  on 
pain  of  dismissal,  or  of  remand  to  the 
state  court,  where  the  cause  can  be  con- 
solidated with  others  there  pending  to 
which  the  applicants  are  parties.  Hunt 
V.  Fisher  (C.  C.  1887)  29  Fed.  801. 

Legal  and  equitable  defenses  may  not 
be  joined  in  a  suit  transferred  to  a  fed- 
eral court,  where  the  practice  in  law 
and  equity  is  not  the  same.  Pettus  v. 
Smith  (C.  O.  1902)  117  Fed.  967. 

IV.  PROCEEDINGS  AFTER  RE- 
MOVAL 

12.  Rules  of  procedurow^Where  asuit 
in  equity  is  removed,  it  must  thereaft- 
er conform  to  the  equity  practice  and 
rules  in  foi*ce  in  federal  court,  regard' 
less  of  the  forms  of  practice  in  equi- 
table proceedings  in  the  state  court. 
Bryant  Bros.  Co.  v.  Robinson  (1906) 
149  Fed.  321,  79  C.  C.  A.  259. 

On  the  removal  of  a  cause  of  action. 


brought  by  a  state  against  dtizens 
thereof,  the  proceedings  will  be  con* 
ducted  in  the  same  manner  as  in  a  suit 
between  individuals.  Abeel  v.  Culber- 
son (C.  C.  1893)  56  Fed.  329. 

Equity  rule  94,  requiring  certain  al- 
legations in  a  suit  by  a  shareholder  to 
enforce  rights  which  the  corporation 
itself  might  properly  assert,  has  no 
technical  force  in  cases  removed  from 
the  state  courts;  and  the  question  is 
whether  the  state  court  had  jurisdic- 
tion, and  whether  the  federal  court  has 
the  same  jurisdiction,  in  succession 
thereto.  Evans  v.  Union  Pac.  Ry.  Co. 
(C.  C.  1893)  58  Fed.  497. 

If  a  federal  court  takes  jurisdiction 
of  a  case  on  removal,  it  must  be  con- 
ducted in  that  court  and  be  there  de- 
termined, unaffected  by  any  steps  that 
may  be  taken  in  any  of  the  state  courts. 
Jackson  v.  Alabama  Great  Southern 
R.  Co.  (1881)  58  Miss.  648.  It  must  be 
made  to  conform  substantially  to  the 
modes  of  procedure  observed  in  the 
federal  courts,  as  in  original  caseb. 
Toucey  v.  Bowen  (C.  C.  1853)  Fed. 
Cas.  No.  14,107.  And  proceed  in  the 
circuit  court  as  if  it  originated  in  that 
court.  Wilcox  &,  Gibbs  Guano  Co.  v. 
Phoenix  Ins.  Co.  (C.  C.  1894)  Gl  Fed. 
199,  200;  Noyes  v.  Barnard  (1894) 
63  Fed.  782.  787,  11  C.  C.  A.  424. 

Where  a  cause  has  been  removed,  it 
stands  as  though  it  had  been  original- 
ly commenced  in  the  federal  court. 
McLeod  V.  Duncan  (C.  C.  1852)  Fed. 
Cas.  No.  8,898.  The  rules  of  practice 
of  the  federal  court  govern.  Hcnning 
▼.  Western  Union  TeL  Co,  (C.  C.  1889) 
40  Fed.  658.  Except  where  sUte  sUt- 
utes  or  rules  of  decision  constitute 
rules  of  property  to  be  enforced.  Tay- 
lor V.  Life  Ass*n  of  America  (C.  C. 
1882)  13  Fed.  493.  Where  plaintiff 
amends  his  complaint,  he  puts  himself 
within  a  rule  of  practice  of  the  federal 
court,  allowing  a  defendant,  '*in  all 
cases,"  to  demand  security  for  costs 
before  answering,  though  the  demand 
could  not  have  been  made  in  the  state 
court  where  the  action  was  commenced. 
Henning  v.  Western  Union  Tel.  Co.  (C. 
C.  1889)  40  Fed.  658. 

The  federal  court  cannot,  after  re- 
moval, but  before  its  next  term,  hear 
an  application  to  dissolve  an  order  of 
the  state  court  temporarily  staying  a 
sale  under  a  mortgage,  the  purpose  of 
the  suit  being  to  enjoin  such  sale. 
Hamilton  v.  Fowler  (C.  C.  1897)  83 
Fed.  321. 

13.  Pleading.— Where  the  pleadings  in 
a  suit  commenced  in  a  state  court  have 
been  framed  in  accordance  with  the 
practice  prescribed  by  the  Code  of  the 
state,  the  federal  court,  on  the  removal 
of  the  cause  to  it,  will  proceed  to  ad- 
judicate the  same  from  such  plead- 
ings and  proof,  where  it  is  enabled  to 
ascertain  therefrom  the  matter  in  dis- 
pute between  the  parties,  though  such 
pleadings  do  not  conform  to  the  mode 
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of  proceedings  prescribed  for  the  Unit- 
ed States  courts  in  equity  suits.  Grid- 
ley  ▼.  Westbrook  (1859)  64  U.  S.  (23 
How.)   503,  16  L.  Ed.  412. 

A  foreign  administrator  suing  in  Illi- 
nois for  the  negligent  killing  of  his  in- 
testate i»  not  precluded  from  pleading 
to  the  jurisdiction  of  the  federal  court* 
on  removal,  by  the  state  statute  for- 
bidding any  nonresident  to  be  appoint- 
ed or  to  act  as  administrator.  Patch 
V.  Wabash  R.  Co.  (1907)  28  Sup.  Ct 
80,  81,  207  U.  S,  277,  52  L.  Ed.  204,  12 
Ann.  Cas.  518. 

A  federal  court  which  has,  by  remoY- 
al,  acquired  jurisdiction  of  a  suit  by  a 
lessor,  who  is  a  citizen  of  the  state, 
against  an  assignee  of  his  lessee,  the 
defendant  being  an  alien,  for  a  cancel- 
lation of  the  lease,  has  also  jurisdiction 
to  entertain  a  cross  bill  by  defendant 
to  enforce  specific  performance  of  the 
lease,  which  is  merely  ancillary  to  the 
original  suit,  although  by  reason  of 
the  fact  that  defendant's  assignor  is  a 
citizen  of  the  same  state  as  complain- 
ant the  cross  bill  could  not  have  been 
maintained  in  that  court  as  an  original 
action.  Brooks  v.  Laurent  (1899)  98 
Fed.  647,  39  C.  O.  A.  201. 

The  pleadings  in  a  case  removed  from 
a  state  court  must  conform  to  the  fed- 
eral rules  and  practice.  Boston  Belt- 
ing Co.  V.  Judson  (C.  C.  1852)  Fed. 
Cas.  No.  1,674.  Thus  a  complaint  in 
an  action  removed  from  a  state  court, 
which  does  not  conform,  as  a  bill  in 
equity,  to  the  rules  of  the  supreme 
court  governing  federal  practice,  and 
is  bad  in  form  and  substance  as  a 
declaration  at  law,  is  demurrable.  Id. 

A  suit  commenced  in  a  state  court 
was  removed  into  the  federal  court, 
and  the  plaintiff  then  filed  a  bill  nam- 
ing as  a  party  defendant  a  person  who 
had  not  been  a  party  to  the  suit  in  the 
state  court  Held,  that  a  motion  to 
take  the  bill  from  the  files  must  be 
granted.  Fisk  v.  Union  Pac.  R.  Co. 
(C.  C.  1871)  Fed.  Cas.  No.  4,829. 

A  complaint  in  a  suit  under  R.  S.  8 
2326,  post,  §  4623,  in  aid  of  an  adverse 
claim  filed  to  public  lands,  although 
filed  in  a  state  court,  and  framed  to 
conform  to  the  requirements  of  Code 
Civ.  Proc.  Cal.  g  307,  which  provides 
for  but  one  form  of  action,  alleges,  in 
effect,  that  plaintiff  is  in  possession 
of  the  land  in  controversy,  and  contains 
all  the  essentials  of  a  bill  in  equity  to 
quiet  title,  which  renders  it  sufficient 
on  a  removal  of  the  cause  into  a  feder- 
al court  Durgan  v.  Redding  (O.  O. 
1900)  103  Fed.  914. 

14. Time  to  plead^-Where  a  suit 

is  removed  from  the  state  to  the  fed- 
eral court  upon  motion  of  the  defend- 
ant, and  upon  the  issuance  of  a  writ 
of  certiorari  from  the  federal  court  the 
clerk  of  the  state  court  returns  that 
there  are  no  proceedings  on  file  in  his 
office  in  the  suit,  and  a  rule  is  enter- 
ed in  the  federal  court  for  the  plaintiff 
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to  declare  within  a  specified  time,  and 
the  plaintiff  fails  to  declare,  a  judg- 
ment, as  in  a  case  of  nonsuit,  may  be 
entered  against  the  plaintiff.  Abranchea 
v.  ScheU  (C.  C.  1859)  Fed.  Cas.  No.  2L 

In  cases  properly  removed  to  the 
United  States  court,  defendant  is  not 
in  default  for  not  having  answered  or 
pleaded  in  the  state  court  before  or  at 
the  time  of  filing  his  petition  for  the 
removal.  Webster  v.  Crothers  (C.  C. 
1870)  Fed.  Cas.  No.  17334. 

If  the  cause  commenced  in  the  state 
court  30  days  before  the  next  session 
of  the  circuit  court,  and  is  not  at  is- 
sue when  removed,  the  rule  of  the 
United  States  circuit  court  in  the  dis- 
trict of  Minnesota  gives  until  the  fifth 
day  of  the  term  to  make  up  the  issue, 
and  the  case  then  stands  for  triaL 
Judge  V.  Anderson  (C.  C.  1884)  19  Fed. 
885. 

An  action  was  beinin  in  New  York 
by  complaint,  and  removed,  14  days  aft- 
er service  of  the  complaint,  into  the 
United  States  circuit  court,  by  the  de- 
fendant, where  it  was  filed.  Nineteen 
days  after  the  filing,  a  demurrer  was 
served,  which  was  refused  on  the 
ground  that  it  came  too  late,  whereup- 
on a  motion  was  made  to  compel  plain- 
tiff to  accept  it  Held,  under  the  re- 
moval statutes,  providing  "that  after 
the  removal  the  cause  shall  then  pro- 
ceed in  the  same  manner  as  if  origi- 
nally commenced  in  the  said  circuit 
court,"  the  time  for  answering  or  de- 
murring had  expired;  but  the  motion 
would  be  considered  as  an  application 
to  open  a  default  and  would  be  granted. 
Heidecker  f.  Red  Star  line  S.  S.  Co. 
(C.  C.  1887)  32  Fed.  706. 

Under  the  Biissouri  statute  for  the 
condemnation  of  land  by  railway  com- 
panies, providing  that  a  summons  shall 
be  issued  to  the  owner,  giving  him  10 
days'  notice  of  hearing,  where  the  cause 
is  removed  to  the  circuit  court  on  the 
return  day  of  the  summons,  the  ap- 
pointment of  commissioners  by  the  lat- 
ter court  to  assess  damages  is  a  pro- 
ceeding in  the  cause,  and  will  not  be 
made  before  the  next  regular  term 
after  the  removal.  Kansas  City  &  T. 
Ry.  Co.  V.  Interstate  Lumber  Co.  (C. 
C.  1888)  36  Fed.  9. 

Under  the  statute  requiring  that  aft- 
er the  filing  of  the  petition  and  bond 
for  removal  the  petitioner  shall  file  a 
copy  of  the  record  in  the  circuit  court 
on  the  first  day  of  the  next  term,  and 
that  the  cause  shall  then  proceed  in 
the  same  manner  as  if  it  had  been  orig- 
inally commenced  in  said  circuit  court, 
while  the  court's  jurisdiction  becomes 
vested  when  the  petition  and  bond  are 
filed,  the  time  for  pleading  does  not 
begin  to  run  till  the  record  is  entered. 
Torrent  v.  S.  K.  Martin  Lumber  Oo. 
(C.  C.  1889)  37  Fed.  727. 

The  period  allowed  the  defendant  to 
answer  or  demur  by  Code  S.  C.  is  sus- 
pended by  filing  in  the  state  court  bond 
and  petition  for  removal  to  the  Unit- 
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ed  States  circuit  court,  and  becomes 
current  when  the  record  is  filed  in  that 
court;  and,  under  the  circuit  court 
rules  (Fourth  circuit),  the  defendant 
will  be  in  time  if  he  serve  his  defense 
before  the  rule  day  next  thereafter. 
Pelzer  Mfg.  Co.  v.  St.  Paul  Fire  & 
Marine  Ins.  Co.  (C.  C.  1889)  40  Fed. 
185. 

In  a  cause  removed  to  a  federal  cir- 
cuit court  from  a  state  court  which  had 
refused  to  order  the  removal,  plaintiff, 
after  refusing  to  recognize  the  juris- 
diction of  the  federal  court,  although 
he  had  due  notice  of  its  order  docket- 
ing the  cause,  will  not  be  heard  in  op- 
position to  a  motion  to  dismiss  the 
cause  because  it  has  been  pending  three 
stated  terms  without  prosecution.  Mc- 
Mullen  V.  Northern  Pac.  R.  Co.  (0.  C 
1893)  57  Fed.  16. 

An  order  was  entered  in  the  state 
court  February  5th,  extending  the  time 
for  answer  to  March  10th.  The  peti- 
tion for  removal  was  filed  February 
10th,  the  ground  being  diverse  dtizen- 
shio.  The  state  court  was  not  asked 
to  approve  the  petition  and  bond  un- 
til March  20th,  when  it  was  imme- 
diately done,  and  the  record  thereaft- 
er filed  in  the  federal  court.  Held  that, 
as  the  ground  of  removal  was  diverse 
citizenship  alone,  the  mere  filing  of 
the  petition  and  bond  worked  a  change 
of  jurisdiction,  and  that,  as  defend- 
ant had  allowed  the  time  for  answer 
to  expire  before  filing  the  record  in  the 
federal  court,  that  court  must  hold  him 
in  default  for  answer.  Wilcox  &  Gibbs 
Guano  Co.  v.  Phoenix  Ins.  Co.  of  Brook- 
lyn (C.  C.  1894)  60  Fed.  929. 

Failure  of  plaintiff  after  removal  to 
prosecute  an  application  for  injunc- 
tion on  a  day  fixed  by  the  state  court 
is  not  an  abandonment  of  the  applica- 
tion, when  such  day  comes  before  the 
next  term  of  the  federal  court  Hamil- 
ton V.  Fowler  (C.  C.  1897)  83  Fed.  321. 

The  time  for  answering  a  complaint 
in  a  case  removed  is  fixed  by  ascer- 
taining the  number  of  days  which  had 
elapsed  between  the  service  of  the  com- 
plaint in  the  state  court  and  the  date  of 
the  removal,  suspending  the  time  be- 
tween such  removal  and  the  date  the 
record  reaches  the  federal  court,  which 
then  begins  to  run  from  the  day  of  the 
entry  in  such  court,  and,  as  provided 
by  the  circuit  court  rules  (Fourth  Cir- 
cuit), the  defendant  will  be  in  time  if 
he  serves  his  answer  on  a  rule  day 
within  20  days  thereafter.  Bryce  v. 
Southern  Ry.  Co.  (C.  C.  1904)  129 
Fed.  966. 

The  removal  of  a  cause  to  the  feder- 
al court  did  not  extend  the  time  for  an- 
swering the  complaint.  Id.  But,  where, 
after  removal,  a  motion  to  remand 
Is  made,  such  motion  extends  the  time 
to  answer  until  the  rule  day  next 
succeeding  the  determination  thereof. 
Id.  When  a  cause  is  removed  dur- 
ing the  running  of  defendant's  time  to 
answer  under  an  order  extending  the 


time  to  a  day  certain,  and  the  record  is 
filed  in  the  federal  court  after  such 
day,  it  is  proper  for  the  federal  court 
to  require  the  defendant  to  answer 
forthwith.  Phenix  Ins.  Co.  v.  Charles- 
ton Bridge  Co.  (1895)  65  Fed.  628,  13 
C.  C.  A.  58,  affirming  judgment  Wil- 
cox &  Gibbs  Guano  Co.  v.  PhcBuix  Ins. 
Co.  ^C.  C.  1894)  60  Fed.  929. 

The  right  of  the  party  removing  a 
cause  to  plead  within  30  days  includes 
a  right  to  file  a  plea  to  the  jurisdiction. 
Garvey  v.  Compania  Metalurgica  Mexi- 
cana  (D.  C.  1915)  222  Fed.  732. 

15.  Amendments.  — A      federal 

court,  into  which  a  cause  has  been  re- 
moved, has  power  to  permit  such  amend- 
ments of  process  or  pleadings  as  justice 
requires  and  as  are  permissible  under 
the  state  statutes,  provided  they  do 
not  offend  the  federal  statutes  or  de- 
cisions on  the  subject  Stone  v.  Speare 
(C.  C.  1910)  175  Fed.  584.  It  may 
grant  the  plaintiff  leave  to  amend  his 
declaration  by  inserting  new*  counts  for 
the  same  cause  of  action  as  that  alleg- 
ed in  the  original  counts.  West  ▼. 
Smith  (1879)  101  U.  S.  263,  25  L.  Ed. 
809.  And  by  setting  out  the  citizen- 
ship of  the  parties  and  that  the  juris- 
dictional amount  is  in  controversy. 
Ostrander  v.  Blandin  (D.  C.  1914)  211 
Fed.  733. 

Where  the  record,  in  an  action 
against  a  Lloyds  association,  contain- 
ed allegations  in  the  language  of  the 
statute  of  the  existence  of  the  elements 
entitling  defendant  to  a  removal  of 
the  cause,  it  was  not  fatally  defective 
by  reason  of  its  failure  to  show  the  le- 
gal status  of  the  defendant,  so  as  to 
preclude  amendment  in  the  federal 
court  Rife  v.  Lumber  Underwriters 
(1913)  204  Fed.  32,  122  O.  O.  A.  346. 
But,  when  the  nature  of  a  suit  as  origi- 
nally brought  in  a  state  court  was  not 
such  as  to  give  the  court  jurisdiction 
over  a  nonresident  defendant  brought 
in  by  substituted  service,  a  federal 
court  to  which  the  suit  is  removed  has 
no  power  to  amend  the  pleadings  so  as 
to  give  jurisdiction  over  such  a  de- 
fendant Adams  v.  Heckscher  (C.  C. 
1897)  80  Fed.  742. 

After  removal  of  an  action  from  a 
state  to  a  federal  court,  and  the  set- 
ting aside  of  the  service  of  summons 
in  the  latter  court  on  motion  of  de- 
fendant, the  court  may  permit  plaintiff 
to  file  an  amended  petition  and  order 
summons  to  issue  thereon.  United 
States  Fidelity  &  Guaranty  Co.  ▼. 
Board  of  Corners  of  Woodson  (bounty 
(1906)  145  Fed.  144,  76  C.  C.  A.  114. 

Where  demurrers  to  a  cross-bill  are 
sustained,  leave  may  be  granted  to 
amend,  with  directions  to  redraft  plead- 
ings so  as  to  conform  to  the  equity 
practice  of  the  court  Hodder  v.  Ken- 
tucky &  G.  E.  Ry.  Co.  (C.  O.  1881)  7 
Fed.  793,  affirming  decree  Wright  v. 
Kentucky  &  G.  B.  Ry.  Co.  (1886)  117 
U.  S.  72,  6  Sup.  Ct  697,  29  L.  Ed.  821. 

Where  the  chancery  rules  of  a  state 
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court  provide  that  it  may  give  relief  to 
a  defendant  setting  up,  by  answer,  the 
facts  on  which  his  equity  rests,  to  the 
same  extent  that  relief  might  have 
been  had  on  a  cross-bill  filed,  defend- 
ant need  not,  on  the  removal  of  a 
cause  to  the  federal  circuit  court  after 
such  an  answer  has  been  filed,  reframe 
his  pleading  to  conform  to  the  federal 
equity  rules,  by  filing  a  cross  bill  set- 
ting up  the  same  facts,  and  praying  for 
relief  thereon.  City  of  Detroit  v.  De- 
troit City  Ry.  Oo.  (C.  C.  1893)  55  Fed. 
569. 

Where  a  federal  court  has  jurisdic- 
tion over  the  parties  and  cause  of  ac- 
tion, it  cannot  be  affected  by  any 
amendment  of  the  pleadings  changing 
the  cause  of  action.  Green  v.  Custard 
<1859)  23  How.  484,  485,  16  L.  Ed. 
471. 

16. Repleading   after   removals- 

On  removal  of  an  equitable  cause,  the 
complaint  or  bill  should  be  redrafted  to 
conform  lJ)  the  equity  practice  in  the 
federal  courts.  iEtna  Ins.  Co.  v. 
Weide  (1869)  76  U.  S.  (9  WalL)  677, 
19  L.  Ed.  810;  La  Mothe  Mfg.  Co.  v. 
National  Tube  Works  Co.  (C.  C.  1879) 
Fed.  Cas.  No.  8,033;  Leo  v.  Union  Pac 
Ry.  Co.  (C.  C.  1883)  17  Fed.  273;  Per- 
kins V.  Hendryx  (C.  C.  1885)  23  Fed. 
418;  Phelps  v.  Elliott  (C.  C.  1886)  26 
Fed.  881,  23  Blatchf.  470;  Thornton  N. 
Motley  Co.  v.  Detroit  Steel  &  Spring 
Co.  (C.  C.  1904)  130  Fed.  396;  Stock- 
ton V.  Oregon  Short  Line  R.  Co.  (C. 
C.  1909)  170  Fed.  627. 

On  the  transmission  of  the  process  or 
declaration,  and  the  entry  of  the  same 
in  the  federal  court,  the  plaintiff  must 
file  a  new  declaration,  according  to  the 
practice  of  that  court,  as  if  the  suit 
was  an  original  one  there;  and  until 
such  filing  he  cannot  enter  a  rule  to 
plead  or  a  default  for  not  pleading. 
Martin  v.  Kanouse  (C.  C.  1846)  Fed. 
Cas.  No.  9,162. 

In  the  case  of  a  removal,  by  one  of 
two  defendants,  after  the  cause  is  at  is- 
sue, in  the  state  court,  on  pleadings, 
there  is  no  need  of  any  new  pleadings 
in  the  federal  court,  provided  they  are 
in  a  proper  shape  for  a  trial,  as  be- 
tween the  plaintiff  and  such  defendant. 
Dart  V.  McKiniiey  (C.  C.  1872)  Fed. 
Cas.  No.  3,583. 

Where  an  action  at  law  removed  is  at 
issue  when  removed,  no  other  or  differ- 
ent pleadings  are  necessary  than  those 
in  the  state  court.  Merchants'  &  Man- 
ufacturers' Nat.  Bank  v.  Wheeler  (C. 
C.  1875)  Fed.  Cas.  No.  9,439. 

Where  an  action  was  commenced  by 
summons  and  complaint  in  the  state 
court,  further  pleading  on  the  part  of 
the  plaintiff  is  not  necessary  after  the 
removal  of  the  cause  to  the  federal 
court.  Bills  V.  New  Orleans,  St  L.  & 
C.  R.  Co.  (C.  C.  1876)  Fed.  Cas.  No. 
1,409. 

The  defendant  in  a  case  removed 
from  a  state  to  a  federal  court  as  one 
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arising  under  the  constitution  or  laws 
of  the  United  States  will  be  confined 
substantially  to  the  ground  of  defense 
indicated  in  the  petition  for  removaL 
Houser  ▼.  Clayton  (O.  C.  1878)  Fed. 
Cas.  No.  6,739. 

A  counterclaim  which  might  have 
been  interposed  in  the  state  court  may 
bz  set  up  after  removal  of  the  cause  to 
the  federal  court  Frank  v.  Ohetwood 
(C.  C.  1879)  Fed.  Cas.  No.  5,051. 

Where  a  suit  at  common  law  has 
been  removed  from  a  state  court  in 
which  it  has  been  conducted  under  the 
forms  of  procedure  belonging  to  a  court 
of  equity,  the  constitution  and  laws  of 
the  United  States  require  that  there 
must  be  a  repleading  to  conform  to  the 
practice  of  the  federal  court,  as  a  court 
of  law.  Whittenton  Mfg.  Co.  v.  Mem- 
phis &  O.  R.  Packet  Co.  (C.  C.  1883) 
19  Fed.  273.  This  repleading  may  re- 
quire more  than  one  suit,  and  on  both 
sides  of  the  docket,  but  this  is  unavoid- 
able in  a  jurisdiction  keeping  up  as 
persistently  as  the  federal  laws  do  the 
distinctions  between  law  and  equity; 
and  the  force  and  effect  of  the  proceed- 
ings in  the  state  court  are  preserved 
by  molding  them  to  suit  the  require- 
ments of  the  case  in  the  process  of  dis- 
ti'ibution  between  the  two  jurisdictions. 
Id.  It  is  only  by  this  construction  of 
the  removal  acts  that  the  distinctions 
between  law  and  equity  jurisdiction 
can  be  observed  in  practice,  and  that 
uniformity  secured  which  it  is  plain- 
ly their  intention  to  enforce.  There 
cannot  be  one  practice  for  causes  re- 
moved from  the  state  courts  and  anoth- 
er for  suits  originally  commenced  in 
the  federal  court     Id. 

Where  a  complaint  asking  both  dam- 
ages and  equitable  relief  against  a  ven- 
dor's fraudulent  sale  of  real  and  per- 
sonal property  is  removed  to  a  feder- 
al court,  and  a  bill  in  equity  is  filed 
therein  for  the  equitable  relief,  and 
is  tried,  the  action  at  law  is  not  aban- 
doned by  the  repleader,  but  remains  on 
the  common-law  side  of  the  court 
Schneider  v.  Foote  (C.  O.  1886)  27 
Fed.  581,  23  Blatchf.  511. 

Where  the  chancery  rules  of  a  state 
court  provide  that  it  may  give  relief  to 
a  defendant  setting  up,  by  answer,  the 
facts  on  which  his  equitgr  rests,  to  the 
same  extent  that  relief  might  have  been 
had  on  a  cross  bill  filed,  defendant  need 
not,  on  the  removal  of  a  cause  to  the 
federal  circuit  court  after  such  an  an- 
swer has  been  filed,  reframe  his  plead- 
ing to  conform  to  the  federal  equity 
rules,  by  filing  a  cross  bill  setting  up  the 
same  facts,  and  praying  for  relief  there- 
on. City  of  Detroit  v.  Detroit  City  By. 
Co.  (C.  C.  1893)  55  Fed.  569. 

In  an  action  at  law  on  a  policy  of  in- 
surance, brought  in  .a  state  court,  it 
appeared  from  the  petition  that  the 
person  named  in  the  policy  as  the  as- 
sured was  not  the  real  party  in  in- 
terest. A  demurrer  on  this  ground 
was  sustained,  after   removal  of   the 
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cause  to  the  United  States  circuit 
court,  but  the  court  granted  leave  to 
plaintiffs  to  file  a  biU  in  equity  for 
reformation  of  the  contract,  and  con- 
tinued the  action  at  law,  pending  the 
proceedings  in  equity.  Held,  that  such 
order  was  not  contrary  to  the  provi- 
sion of  the  policy  that  no  action  could 
be  maintained  thereon  unless  brought 
within  six  months  after  the  happening 
of  the  loss.  Had  the  cause  remained 
in  the  state  court,  the  petition  could 
have  been  amended,  and  the  defend- 
ant could  not  complain  of  the  proceed- 
ing in  equity  rendered  necessary  by  its 
removal  of  the  cause  to  the  federal 
court.  Rosenbaum  v.  Council  Bluffs 
Ins.  Co.  (C.  C.  1888)  37  Fed.  7,  3  L. 
R.  A.  189. 

I6I/2-  Amendment  of  return  on  sum- 
mons^—The  sheriff  cannot  amend  his  re- 
turn on  a  summons  after  removal  into 
a  federal  court.  Hawkins  v.  Peirce  (C. 
C.  1897)  79  Fed.  452;  Tallman  v.  Bal- 
timore &  O.  R.  Co.  (C.  C.  1891)  45 
Fed.  156. 

17.  Criminal  prosecutlons^-Upon  the 
trial  of  a  criminal  case  removed  to  the 
federal  court,  the  right  of  parties  to 
challenge  jurors  is  regulated  by  the 
law  of  the  United  States.  Georgia  v. 
O'Grady  (C.  C.  1876)  Fed.  Cas.  No.  5,- 
352. 

Where  defendants  were  charged  in 
justice  court  with  the  offense  of  mur- 
der, and  after  being  taken  in  custody 
the  proceeding  was  removed  to  the  fed- 
eral court,  the  question  for  determina- 
tion by  the  federal  court  was  simply 
whether  there  was  sufficient  evidence 
to  make  it  reasonably  appear  that  de- 
fendants were  guilty.  Georgia  v.  Port 
(C.  C.  1880)  3  Fed.  124,  129. 

The  state  authorities  are  the  proper 
parties  to  continue  the  prosecution  of 
officers  of  the  United  States,  against 
whom  a  prosecution  was  commenced 
in  a  state  court  for  an  act  done  under 
the  provisions  of  title  26,  "The  Elec- 
tive Franchise,"  of  the  Revised  Stat- 
utes, and  removed  by  them.  Delaware 
v.  Emerson  (O.  C.  1881)  8  Fed.  411. 
It  is  the  duty  of  the  attorneys  of  the 
United  States  to  act  as  counsel  for 
such  defendants.    Id. 

Where  the  state  fails  or  refuses  to 
prosecute  after  removal,  the  proper 
course  is  for  the  court  to  impanel  a 
jury  and  direct  a  verdict  of  not  guilty. 
State  of  Virginia  v.  Felts  (C.  C.  1904) 
133  Fed.  85.  \Miere  defendant  is  con- 
victed and  sentenced  in  accordance  with 
the  state  law,  either  to  be  executed  or 
imprisoned,  he  should  be  delivered  to 
the  proper  officer  of  the  state  for  the 
execution  of  the  sentence;  if  a  fine  is 
imposed,  which  is  paid,  it  should  be 
transmitted  to  the  clerk  of  the  court 
from  which  the  cause  was  removed. 
Id.  No  procedure  is  prescribed  by  the 
statute,  but  the  offense  charged  be- 
ing against  the  state  law,  and  prosecut- 
ed  by    the    state,    the   state   practice 


should  be  followed  in  substantive  mat- 
ters, at  least  in  felony  cases,  such  as 
in  the  impaneling  and  charging  of  the 
jury,  the  number  of  challenges  allowed, 
in  determining  the  competency  of  wit- 
nesses, and  in  confining  the  jurors  dur- 
ing the  trial,  where  that  is  required  by 
the  law  of  the  state.    Id. 

18.  Appearance  by  parties  not  remov* 
ing  oausow— Where  part  of  the  defend- 
ants have  removed  the  cause  regularly 
into  the  circuit  court,  the  others  can- 
not enter  an  original  appearance  in 
that  court.  Ward  v.  Arredondo  (O.  O. 
1825)  Fed.  Cas.  No.  17,148. 

19.  Discontfnuanoe  of  causes— A  dis- 
continuance filed  by  plaintiff  in  a  fed- 
eral court  after  removal  was  ineffective 
to  dismiss  the  action,  where  that  court 
was  without  jurisdiction,  and  the  state 
court  had  denied  the  petition  for  re- 
moval. Nichols  V.  Chesapeake  &  O. 
Ry.  Co.  (C.  C.  A.  1912)  195  Fed.  913,. 
115  C.  C.  A.  601. 

A  plaintiff  has  the  right  to  dismiss 
his  action  at  any  time  before  trial  as 
against  one  of  two  or  more  defendants 
upon  whose  application  the  cause  was 
removed  into  a  federal  court  on  the 
ground  of  a  separable  controversy;  and 
the  fact  that  plaintiff  is  a  receiver  of  a 
state  court,  suing  by  leave  or  direction 
of  such  court,  does  not  require  him  to 
show  its  authority  for  such  dismissal 
before  the  federal  court  will  entertain 
his  motion;  nor  can  the  dismissal  be 
prevented  by  a  motion  by  such  defend- 
ant lor  leave  to  file  an  amended  an- 
swer pleading  a  set-off,  made  after  the 
motion  for  leave  to  dismiss  has  been 
made  and  taken  under  advisement. 
Youtsey  v.  Hoffman  (C.  G.  1901)  108 
Fed.  699. 

When  a  suit  is  removed  from  a  state 
to  a  federal  court,  and  is  there,  on  the 
voluntary  motion  of  the  plaintiff,  dis- 
missed at  his  costs,  such  dismissal  has 
the  effect  of  completely  extinguishing 
all  jurisdiction  and  power  of  the  fed- 
eral court  over  the  parties,  as  well  as 
the  cause  of  action  and  the  case. 
Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v. 
Reese    (1901)   93  UL  App.  657. 

20.  Trialw— Where  a  case  is  removed 
after  it  has  been  put  on  the  calendar 
and  noticed  for  trial  in  the  state  court, 
it  stands  ready  for  trial  in  the  circuit 
court  immediately  upon  the  record  be- 
ing filed  therein.  Woldman  v.  Penn- 
sylvania R.  Co.  (D.  C.  1882)  13  Fed. 
801;  Waldman  v.  Pennsylvania  R.  Co. 
(N.  Y.  1882)  64  How.  Prac.  198. 

The  questions  whether  the  removal 
is  in  violation  of  the  constitution,  and 
whether  the  case  is  one  arising  under 
the  constitution,  may  be  raised  at  the 
trial.  Murray  v.  Patrie  (C.  C.  1866) 
Fed.  Cas.  No.  9,967. 

A  cause  will  not  be  for  hearing  un- 
til the  next  regular  term  of  the  United 
States  court  occurring  after  the  re- 
moval, though  a  party  may  bring  up 
and  file  in  the  federal  court  a  copy  of 
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the  record  at  any  time  before  the  re- 
turn day.  Kansas  City  &  T.  R.  Co.  y. 
Interstate  Lumber  Co.  (C.  C.  1888)  36 
Fed.  9,  10. 

21.  Witnesses.— After  removal  of  a 
cause  witnesses  incompetent  to  testify 
in  the  state  court  may  testify,  if  com- 
petent under  a  federal  statute.  King 
V.  Worthington  (1881)  104  U.  S.  44, 
50,  26  L.  Ed.  652. 

22.  Interrogatories  and  depositions.^- 

Upon  removal  of  an  action  at  law  from 
an  Iowa  court,  defendant  cannot  be 
compelled  to  file  answers  to  interroga- 
tories attached  to  the  petition,  as  al- 
lowed under  the  Iowa  statute.  Ex 
parte  Fisk  (1885)  113  U.  S.  713,  5 
Sup.  Ct  724,  28  L.  Ed.  1117;  Pierce 
V.  Union  Pac.  R.  Co.  (C.  C.  1891)  47 
Fed.  709. 

Where  depositions  taken  to  be  used 
in  an  action  in  a  state  court  that  has 
been  dismissed  would  be  admissible  as 
evidence  under  the  statute  of  the  state 
in  another  suit  subsequently  brought, 
and  such  second  suit,  after  being 
brought,  has  been  removed  from  the 
state  court,  such  depositions  are  admis- 
sible in  the  federal  court  Gravelle  v. 
Minneapolis  &  St.  L.  R.  Co.  (C.  C. 
1882)  16  Fed.  435,  8  McCrary,  385. 

23.  Right  to  Jury  trial^-Where  an 
ordinary  suit  in  equity  is  removed 
from  a  state  court  to  the  federal  court 
in  a  district,  where  by  state  statute 
a  jury  is  required  to  find  contested 
facts,  the  federal  court  may  not  resort 
to  a  jury.  Surgett  v.  Lapice  (1850) 
8  How.  48,  65,  12  L.  Ed.  982. 

Plaintiffs  cannot  deprive  defendant  of 
a  trial  by  jury  by  transferring  what 
was  really  an  action  at  law  into  a  suit 
in  equity.  Thompson  v.  Central  Ohio 
R.  R.  Co.  (1867)  73  U,  S.  (6  WaU.) 
134,  18  L.  Ed.  765. 

Where  a  receiver  appointed  by  a  fed- 
eral court  is  sued  in  a  state  court  as 
authorized  by  act  of  congress,  and  re- 
moves the  suit  into  the  federal  court, 
plaintiff  is  entitled  to  a  trial  by  jury, 
if  he  would  have  been  so  entitled  in  the 
state  court  Vany  v.  Receiver  of  To- 
ledo, St.  L,  &  K.  C.  Ry.  Co.  (C.  C. 
1895)  67  Fed.  379. 

231/2.  lnJunction.^If  a  cause  has  been 
removed  from  a  state  to  the  federal 
court,  and  an  objection  be  raised  to  the 
jurisdiction  of  the  latter  court  in  the 
given  case,  the  federal  court  will  pro- 
tect the  rights  of  all  parties  during  the 
interval,  and  prior  to  the  decision  of 
that  question;  and,  if  land  be  the  sub- 
ject of  the  controversy,  will,  if  neces- 
sary, award  an  injunction  restraining 
waste.  Warren  v.  Ives  (C.  C.  1874) 
Fed.  Cas.  No.  17,197. 

24.  Judgments— Where,  in  a  suit 
against  C.  to  quiet  title,  T.  and  L.  in- 
tervened, claiming  to  be  nonresidents 
and  owners  of  distinct  portions  of  the 
tract,    and   removed   the    suit   on    the 
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ground  that  the  controversy  as  to  each 
of  them  was  separable,  plaintiff  will 
not  be  deprived  of  the  decree  in  his  fa- 
vor on  the  merits  on  the  ground  that 
the  cause  was  not  rightfully  removed, 
it  not  being  disclosed  by  the  record 
that  there  was  not  a  separable  contro- 
versy. Council  V.  Smiley  (1895)  15  S. 
Ct  353,  156  U.  S.  335,  39  L.  Ed.  443. 

The  decision  of  a  judge  that  the  inter- 
ests of  the  only  defendant  who  is  a 
citizen  of  the  same  state  as  plaintiff  are 
identical  with  those  of  plaintiff,  and 
that,  therefore,  the  smt  is  removable 
as  one  between  citizens  of  different 
states,  is  not  reviewable  collaterally. 
If  in  any  case  the  final  decree  of  a  fed- 
eral court  can,  in  a  collateral  proceed- 
ing, be  held  void,  it  can  only  be  where 
it  is  shown  beyond  controversy  that  on 
the  record  the  court  could  not  have  had 
jurisdiction.  Evers  v.  Watson  (1895) 
15  Sup.  Ct.  430,  432,  156  U.  S.  527, 
39  L.  Ed.  520. 

The  judgment  of  a  federal  court  in  a 
suit  of  which  it  is  without  jurisdiction 
under  the  statutes,  or  which  has  not 
been  removed  from  a  state  court  in  the 
statutory  manner,  is  a  nullity.  First 
Nat.  Bank  v.  Prager  (1899)  91  Fed. 
089,  34  C.  C.  A.  51. 

For  the  purpose  of  a  motion  for 
judgment  on  default  of  a  defendant, 
the  court  will  compute  the  terms  as  if 
the  action  had  continued  in  the  state 
court.  Dunn  v.  Duncan  (C.  C.  1876) 
Fed.  Cas.  No.  4,175. 

A  judgment  of  a  federal  court  ren- 
dered in  a  cause  removed  from  a  state 
court,  is  not  void  because  of  the  insuffi- 
ciency of  averment  of  jurisdictional 
facts  in  the  petition  for  removal, 
where,  as  in  this  case,  the  plaintiff  on 
a  motion  to  remand  had  by  his  answer 
put  in  issue  the  truth  of  the  allegations 
made  in  the  petition  for  removal  and 
upon  the  answer  and  the  evidence  the 
issue  was  decided  against  him.  Illinois 
Cent  R.  Co.  v.  Sheegog  (C.  C.  1910) 
177  Fed.  756. 

241/2.  New  TrUI.^Where  a  case  was 
removed  to  a  federal  court  and  there 
tried  without  objection  to  the  jurisdic- 
tion, a  new  trial  will  not  be  granted  to 
enable  such  objection  to  be  made.  Mul- 
cahey  v.  Lake  Erie  &  W.  R.  Co.  (a  (X 
1895)  69  Fed.  172. 

25.  Executions—Where  a  cause  is  re- 
moved from  a  state  to  the  United 
States  court  the  time  in  which  an  exe- 
cution can  issue  on  a  judgment  there 
rendered  depends  on  the  laws  of  the 
United  States,  and  not  of  the  state. 
Nims  V.  Spurr  (1885)  138  Mass.  209. 

26.  Review^— Where  a  case  removed 
from  a  state  court  is  taken  to  a  circuit 
court  of  appeals  for  review,  either  on 
a  writ  of  error  or  by  appeal,  the  peti- 
tion for  removal  is  an  essential  part 
of  the  record  to  enable  the  court  to  de- 
termine its  own  jurisdiction,  without 
which  it  will  not  proceed  to  a  final  ad- 
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Judication.  Larned  y.  Jenkins  (1901) 
109  Fed.  100,  48  0.  O.  A.  252. 

Where  a  case  is  remoyed  from  a 
state  court  to  the  United  States  Circuit 
Court  and  the  jurisdiction  is  sustained, 
tiie  question  of  jurisdiction  cannot  be 
reviewed  on  a  writ  of  error  to  the  Cir- 
cuit Court  of  Appeals.  Pennsylvania 
Lumberman's  Mut.  Fire  Ins.  Co.  v. 
Meyer  (1903)  126  Fed.  352,  61  C.  C. 
A.  254. 

On  the  removal  of  a  cause  instituted 
as  one  at  law  to  recover  a  judgment 
for  damages,  but  which  is  not  main- 
tainable as  such  in  the  federal  court, 
where  a  demurrer  on  that  ground  was 
lightly  sustained,  and  the  plaintiff  de- 
clined to  amend  his  pleading  to  bring 
the  case  into  the  equity  side  of  the 
court,  but  sued  out  a  writ  of  error,  he 
is  bound  by  his  election,  and  the  judg- 
ment dismissing  his  action  will  be  af- 
firmed. Fletcher  v.  Burt  (1903)  126 
Fed.  619,  63  O..C.  A.  201. 

Where  a  proceeding  to  condemn  real 
estate,  or  an  easement  therein,  under 
the  power  of  eminent  domain,  is  re- 
moved from  a  state  court  into  a  Cir- 
cuit Court  of  the  United  States,  ana 
after  compensation  has  been  ascertain- 
pA  a  writ  of  error  is  prosecuted  from 
the  judgment,  any  supersedeas  obtained 
should  be  modified  so  that  the  petition- 
er shall  have  the  same  rights  as  though 
the  proceedings  had  remained  in  the 
state  court;  and,  where  the  state  stat- 
ute provides  that  the  proposed  work 
shall  not  be  delayed  by  appellate  pro- 
ceedings in  case  the  amount  of  com- 
pensation awarded  is  paid  into  court, 
the  supersedeas  in  the  federal  court 
will  be  modified  to  conform  to  such 
provision.  ) Broadmoor  Land  Co.  v. 
Curr  (1904)  133  Fed.  37,  66  C.  C.  A. 
143. 

Where  a  removed  cause  is  taken  to 
the  Circuit  Court  of  Appeals  by  writ 
of  error,  it  is  the  duty  of  that  court, 
on  its  own  motion,  to  determine  wheth- 
er the  record  exhibits  a  removable 
cause,  regardless  of  whether  any  ob- 
jection was  taken  to  the  jurisdiction  of 
the  federal  court,  either  in  the  trial 
court  or  on  appeal.  Rife  v.  Lumber 
Underwriters  (1913)  204  Fed.  32,  122 
C.  C.  A.  346,  following  Fred  Macey 
Co.  v.  Macey  (1905)  135  Fed.  725,  68 
C.  C.  A.  363. 

27.  Co8ts.^Under  Pub.  St.  Mass.  c. 
161,  §  24,  providing  that  "original  writs 
*  *  *  in  which  the  plaintiff  is  not  an 
inhabitant  of  the  commonwealth  shall, 
before  entry  thereof,  be  indorsed  by 
some  sufficient  person  who  is  such  in- 
habitant," who  shall  be  liable  for  costs, 
the  indorser  of  a  writ  is  liable  for 
costs  incurred  in  a  federal  court  after 
removal  to  it  of  a  suit  from  a  state 
court,  as  well  as  for  the  costs  in  the 
state  court.  Washburn  v.  Pullman's 
Palace  Car  Co.  (1896)  76  Fed.  1005, 
21  C.  C.  A.  598,  affirming  Pullman's 
Palace  Car  Co.  v.  Washburn  (C.  C. 
1895)  66  Fed.  790. 
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Where  the  judgment  is  reversed  by 
the  dJircuit  Court  of  Appeals  on  the 
ground  that  the  cause  was  improperly 
removed  from  a  state  court,  costs 
should  be  awarded  against  the  remov- 
ing party.  Kansas  City  Southern  Ry. 
Co.  V,  Prunty  (1904)  133  Fed.  13,  66 
C,  C.  A.  163. 

On  removal  to  the  federal  court  of 
an  appeal  in  admiralty  before  the  pas- 
sage of  this  act,  the  fee  for  removal  is 
not  taxable.  Dedekam  v.  Vose  (C.  C. 
1853)  Fed.  Cas.  No.  3,730. 

The  acts  of  congress  in  relation  to 
costs  apply  only  to  such  costs  as  ac- 
crue after  the  removal  Wolf  v.  Con- 
necticut Mut  Life  Ins.  Co.  (C.  0. 
1874)  Fed.  Cas.  No.  17,924. 

A  party  after  the  removal  is  not  en- 
titled to  any  costs,  except  such  as  are 
taxable  under  section  1378,  post, 
though  such  items  would  have  been 
taxable  in  his  favor  in  the  state  court 
Clare  v.  National  City  Bank  (C.  C. 
1878)  Fed.  Cas.  No.  2,793. 

In  an  action  at  law  originally  brought 
in  a  state  court,  and  removed  by  de- 
fendant, the  amount  ultimately  recov- 
ered by  plaintiff,  although,  exclusive  of 
costs,  less  than  |500,  would  have  enti- 
tled him  to  costs  in  the  state  court 
Held,  that  plaintiff  was  entitled  to 
costs,  although,  if  the  action  had  been 
commenced  originally  in  the  federal 
court,  no  costs  could  have  been  recov- 
ered. Kreager  v.  Judd  (C.  C.  1880)  5 
Fed.  27. 

Where  a  case  is  removed  from  a 
state  to  a  federal  court,  interest  on  the 
judgment  accruing  during  the  stay  of 
the  judgment  by  motion  for  a  new  trial 
in  the  latter  court  may  be  included  in 
the  taxation  of  costs,  since  it  is  within 
the  equity  of  R.  S.  §  996,  post,  §  1645, 
providing  that  all  judgments  in  the 
United  States  courts  shall  bear  the 
same  rate  of  interest  as  judgments  in 
the  courts  of  the  states  where  they  are 
rendered.  Gunther  V.  Liverpool,  L.  & 
G.  Ins.  Co.  (C.  C.  1882)  10  Fed.  830. 

In  an  action  for  the  recovery  of  ex- 
cessive customs  duties  illegally  exacted, 
which  is  brought  in  a  state  court  and 
removed  by  defendant,  and  in  which 
plaintiffs  recover  less  than  $50,  neither 
plaintiffs  nor  defendant  is  entitled  to 
costs.  Richter  v.  Magone  (C.  C.  1889) 
47  Fed.  192. 

28.  —  Costs  incurred  In  state 
court.— Where  a  case  has  been  improp- 
erly removed  by  defendants,  all  costs 
from  the  time  of  removal  must  be  paid 
by  them.  Walker  v.  CoUins  (1897)  17 
S.  Ct  738,  167  U.  S.  57,  42  L.  Ed.  76, 
reversing  judgment  (1893)  59  Fed.  70, 
8  C.  C.  A.  1. 

Costs  accruing  prior  to  removal  are 
taxable  on  final  judgment  in  the  federal 
court  The  Garden  City  (C.  C.  1886) 
27  Fed.  234;  Cleaver  v.  Traders*  Ins. 
Co.  (C.  C.  1889)  40  Fed.  863. 

Under  R.  S.  §  4284,  post,  §  8022,  pro- 
Tiding  that,  where  goods  shipped  by 
water  are  owned  by  different  freighters 
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and  are  lost,  if  the  whole  value  of  the 
vessel  is  insufficient  to  compensate  the 
freighters,  the  latter  may  recover  com- 
pensation of  the  owner  of  the  vessel  in 
proportion  to  their  losses,  and  the  own- 
er may  sue  to  apportion  the  sum 
among  them;  but  where  the  owner  de- 
lays to  do  so  till  16  months  after  the 
loss,  and  11  months  after  suit  by  the 
freighters  to  recover,  the  question  be- 
ing thereupon  transferred  to  the  fed- 
eral court,  the  freighters  are  entitled 
to  recover,  as  part  of  the  damages, 
their  costs  incurred  in  the  suits  in  the 
state  court  before  the  owner's  proceed- 
ing was  begun.  The  Garden  City  (0. 
C.  1886)  27  Fed.  234. 

Where  a  cause  is  removed  from  a 
state  court  to  a  federal  court,  on  the 
ground  that  it  is  a  controversy  between 
a  citizen  of  the  btate  where  the  action 
is  brought  and  a  corporation  created 
under  the  laws  of  another  state,  the 
state  court  loses  jurisdiction  immedi- 
ately upon  the  filing  of  the  petition  for 
removal,  and  costs  for  witness  fees  in 
the  state  court  for  witnesses  subpoe- 
naed thereafter  will  not  be  allowed. 
Young  V.  Merchants*  Ins.  Co.    (C.  O. 

1886)  29  Fed.  273.  But  costs  of  wit- 
nesses attending  at  the  taking  of  depo- 
sitions issued  out  of  the  state  court 
will  be  allowed  if  the  depositions  were 
issued  before  the  removal  of  the  cause, 
even  if  they  were  not  used  because  of 
the  presence  of  the  witnesses,  or  be- 

.  cause  the  facts  testified  to  were  admit- 
ted at  the  trial.    Id. 

After  removal  a  party  cannot,  on  re- 
covering judgment,  be  allowed  the  costs 
prescribed  by  the  state  statutes  up  to 
the  time  of  removal,  unless  such  items 
are  taxable  under  R.  S.  §§  823,  824, 
post,  §§  1375,  1378.  Chadbourne  v. 
German -American     Ins.     Co.     (C.     0. 

1887)  31  Fed.  625. 

29. Stay    for    nonpayment    of 

costs.— A  state  court  is  without  juris- 
diction to  award  costs  in  an  action,  or 
to  make  any  order  whatever,  after  the 
cause  is  duly  removed  to  the  United 
States  circuit  court;    and  therefore  a 


motion  for  stay  of  proceedings  in  the 
circuit  court,  because  such  costs  have 
not  been  paid,  will  be  denied.  Penrose 
v.  Penrose  (C.  C.  1880)  1  Fed.  479. 

After  the  filing  by  defendant,  in  a 
suit  in  a  state  court,  of  a  proper  peti- 
tion and  bond  for  removal  of  the  cause, 
the  suit  was  prosecuted  to  judgment  in 
plaintiflPs  favor,  and  the  judgment  was 
affirmed  on  appeal  to  the  highest  court 
of  the  state,  from  which  a  writ  of  er- 
ror was  taken  to  the  United  States  su- 
preme court,  which  held  that  the  state 
courts  had  no  jurisdiction  after  the  fil- 
ing of  the  petition  and  bond  for  re- 
moval, gave  costs  in  that  court  to  de- 
fendant, and  remanded  the  suit  to  the 
state  court,  with  instructions  to  accept 
the  bond,  and  proceed  no  further  in  the 
suit.  The  mandate  did  not  authorize 
the  state  court  to  award  costs.  There- 
after the  state  court  awarded  costs  to 
defendant,  which  not  being  paid,  this 
application  was  made. by  defendant  to 
stay  proceedings  in  the  circuit  court 
until  the  payment  by  plaintiff.  Held 
that,  although  the  state  court  had  no 
authority  to  award  costs,  the  applica- 
tion for  a  stay  being  in  the  discretion 
of  the  court,  and  the  proceedings  not 
having  been  vexatious  in  any  way,  and 
the  highest  court  of  the  state  having 
held  that  plaintiff  was  right  in  contin- 
uing his  proceedings  there,  the  stay 
should  not  be  granted,  and  plaintiff 
might  continue  his  action  on  payment 
to  defendant  of  the  costs  awarded  in 
the  supreme  court  of  the  United  States. 
Tugman  v.  National  S.  S.  Co.  (C.  C. 
1887)  30  Fed.  802,  judgment  affirmed 
National  S.  S.  Co.  v.  Tugman  (1892) 
143  U.  S.  28,  12  Sup.  Ct  361,  27  L. 
Ed.  87. 

CITED    WITHOUT   DEFINITE 
APPLICATION 

Fidelity  Trust  Co.  v.  Gill  Car  Co.  (C- 
C.  1885)  25  Fed.  737,  740;  New  York, 
I.  &  P.  Co.  V.  Milbum  Gin  &  Machine 
Co.  (C.  G.  1888)  35  Fed.  225,  229; 
Lewicki  v.  John  C.  Wiardi  &  Co.  (D. 
C.  1914)  213  Fed.  647. 


§  1021.  (Jud.  Code,  §  39.)  Time  for  filing  record;  return  of  rec- 
ord, how  enforced. 
In  all  causes  removable  under  this  chapter,  if  the  clerk  of  the 
State  court  in  which  any  such  cause  shall  be  pending  shall  refuse 
to  any  one  or  more  of  the  parties  or  persons  applying  to  remove 
the  same,  a  copy  of  the  record  therein,  after  tender  of  legal  fees  for 
such  copy,  said  clerk  so  offending  shall,  on  conviction  thereof  in  the 
district  court  of  the  United  States  to  which  said  action  or  proceeding 
was  removed,  be  fined  not  more  than  one  thousand  dollars,  or  im- 
prisoned not  more  than  one  year,  or  both.  The  district  court  to  which 
any  cause  shall  be  removable  under  this  chapter  shall  have  power  to 
issue  a  writ  of  certiorari  to  said  State  court  commanding  said  State 
court  to  make  return  of  the  record  in  any  such  cause  removed  as  afore- 
said, or  in  which  any  one  or  more  of  the  plaintiffs  or  defendants  have 
complied  with  the  provisions  of  this  chapter  for  the  removal  of  the 
same,  and  enforce  said  writ  according  to  law.  If  it  shall  be  impos- 
sible for  the  parties  or  persons  removing  any  cause  under  this  chapter, 
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or  complying  with  the  provisions  for  the  removal  thereof,  to  obtain 
such  copy,  for  the  reason  that  the  clerk  of  said  State  court  refuses 
to  furnish  a  copy,  on  payment  of  legal  fees,  or  for  any  other  reason, 
the  district  court  shall  make  an  order  requiring  the  prosecutor  in 
any  such  action  or  proceeding  to  enforce  forfeiture  or  recover  penalty, 
as  aforesaid,  to  file  a  copy  of  the  paper  or  proceeding  by  which  the 
same  was  commenced,  within  such  time  as  the  court  may  determine; 
and  in  default  thereof  the  court  shall  dismiss  the  said  action  or  pro- 
ceeding; but  if  said  order  shall  be  complied  with,  then  said  district 
court  shall  require  the  other  party  to  plead,  and  said  action  or  pro- 
ceeding shall  proceed  to  final  judgment.  The  said  district  court 
may  make  an  order  requiring  the  parties  thereto  to  plead  de  novo; 
and  the  bond  given,  conditioned  as  aforesaid,  shall  be  discharged  so 
far  as  it  requires  copy  of  the  record  to  be  filed  as  aforesaid. 

Act  March  3,  1875,  c.  137,  |  7,  18  Stat  472.    Act  March  3,  1911,  c  231,  $ 
89,  86  Stat.  1099. 

Notes  of  DeoisloiiA 


Determination  of  right  to  removal.— 

A  federal  court  may  determine  the 
right  to  remove  a  case  from  a  state 
court  independently  of  the  jurisdiction 
and  determination  of  the  state  courts 
in  view  of  this  section  and  section 
1011,  ante.  Chesapeake  &  O.  R.  Co. 
V.  McCabe  (1909)  29  Sup.  Ct  430,  434, 
213  U.  S.  207,  53  L.  Ed.  785. 

Order  by  stato  oourt  to  oertify  reo- 
ordw— In  Noble  v.  Massachusetts  Ben. 
Ass'n  (C.  C.  1891)  48  Fed.  337,  it  was 
held  that,  in  view  of  the  provisions  of 
this  section,  a  removal  might  be  effect- 
ed by  simply  filing  the  petition  and 
bond,  without  presenting  it  to  a  judge 
of  the  state  court,  or  in  open  court  for 
approval. 

But  see,  contra,  cases  in  notes  to  | 
1011,  ante. 

An  order  of  a  state  court  directing 
its  clerk  to  certify  the  record  in  a 
cause  to  a  federal  court,  entered  after 
the  latter  court  has  ordered  a  removal 
of  the  cause,  is  not  appealable,  since  he 
was  bound  to  do  it  without  direction, 
as  required  by  this  section.  Mayo  v. 
Dockery  (1900)  37  S.  B.  62,  127  N. 
C.  1. 

Necessity  for  a.id  office  of  oertiorarl. 

—A  writ  of  certiorari  is  not  required 


for  the  removal  of  a  cause  from  the 
state  to  the  federal  court  Such  writs 
arc  issued  for  the  purpose  of  bringing 
up  the  record  and  other  proceedings 
from  the  state  court,  and  to  notify  the 
latter  court  that  the  cause  has  been 
removed  so  that  no  further  proceed- 
ings may  be  had  therein.  Abranches  y. 
Schell  (C.  C.  1859)  Fed.  Cas.  No.  21. 

A  certiorari  is  not  necessary  where 
the  record  of  the  state  court  is  already 
before  the  federal  court.  Scott  v.  Clin- 
ton &  S.  R.  Co.  (C.  C.  1876)  Fed.  Cas. 
No.  12,527. 

Where,  by  stipulation  of  the  parties, 
certain  pleadings  in  the  state  court 
have  been  taken  out  of  the  case,  upon 
removal  the  circuit  court  will  not  grant 
a  certiorari  to  order  the  clerk  of  the 
state  court  to  add  such  pleadings  to 
the  record.  Wilkinson  v.  Delaware,  L. 
&  W.  R.  Co.  (C.  C.  1885)  23  Fed.  562, 

That  the  entire  record  of  a  cause  re- 
moved to  a  federal  court  has  not  been 
returned  does  not  justify  remanding 
cause,  but  remedy  of  party  complain- 
ing is  by  mandamus  or  certiorari.  Mil- 
ler V.  Soule  (D.  O.  1915)  221  Fed.  493. 

Cited  without  definite  application, 
Knoblock  v.  Southern  By.  Co.  (C.  C. 
1902)  112  Fed.  926. 


CHAPTER  FOUR 


District  Courts — Miscellaneous  Provisions 


See. 

1022.  Capital  cases;    where  triable. 

1023.  Offenses  on   the   high   seas,   etc., 

where  triable. 

1024.  Offenses  begun  in  one  district  and 

completed  in  another. 

1025.  Suits    for    penalties    and    forfei- 

tures, where  brought. 

1026.  Suits  for  internal-revenue  taxes, 

where  brought 

1027.  Seizures,  where  cognizable. 

1028.  Capture  of  insurrectionary  prop- 

erty, where  cognizable. 


Sec. 

1029.  Certain     seizures     cognizable    in 

any    district    into    which    the 
property  is  taken. 

1030.  Jurisdiction  in  patent  cases. 

1031.  Proceedings  to  enjoin  Comptrol- 

ler of  the  Currency. 

1032.  When  a  part  of  several  defend- 

ants can  not  l>e  served. 

1033.  Civil  suits;    where  to  be  brought. 

1034.  Suits  in   States  containing  more 

than  one  district. 
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Sec.  Sec. 

1035.  Districts    containing    more    than 

one  division;    where  suit  to  be 
brought;     transfer  of  criminal      1043. 
cases. 

1036.  Suits  of  a  local  nature,  where  to      1044. 

be  brought. 

1037.  When    property  lies   in  different 

districts  in  same  State.  1045. 

1038.  When   property   lies   in   different 

States  in  same  circuit;    juris- 
diction of  receiver.  1046. 

1039.  Absent  defendants  in  suits  to  en- 

force liens,  remove  clouds  on  ti- 
tles, etc.  1047. 

1040.  Civil   causes  may  be  transferred 

to   another  division  of   district      1048. 
by  agreement.  1049. 

1041.  Upon  creation  of  new  district  or 

division,    where   prosecution    to 

be  instituted  or  action  brought      1050. 

1042.  Creation     of     new     district,     or 

transfer  of  territory  not  to  di- 

§  1022.  (Jud.  Code,  §  40.)     Capital  cases;  where  triable. 

The  trial  of  offenses  punishable  with  death  shall  be  had  in  the 
county  where  the  offense  was  committed,  where  that  can  be  done 
without  great  inconvenience. 

R.  S.  §  729.    Act  March  3,  1911,  c.  231,  §  40,  36  Stat.  1100. 


vest  lien;  how  lien  to  be  en- 
forced. 

Commissioners  to  administer 
oaths  to  appraisers. 

Transfer  of  records  to  district 
court  when  a  Territory  becomes 
a  State. 

District  judge  shall  demand  and 
compel  delivery  of  records  of 
territorial  court. 

Jurisdiction  of  district  courts  in 
cases  transferred  from  territo- 
rial courts. 

Receivers  to  manage  property  ac- 
cording to  State  laws. 

Suits  against  receiver. 

Certain  persons  not  to  be  ap- 
pointed or  employed  as  officers 
of  courts. 

Certain  persons  not  to  be  masters 
or  receivers. 


Notes  of 

Scope  and  intent  of  this  chapter  in 
general.^The  scope  and  intent  of  this 
chapter  and  chapters  2,  3,  ante,  must 
be  ascertained  by  construing  them  as 
an  entirety,  and  they  treat  of  parties 
and  subjects-matter  within  the  jurisdic- 
tion of  district  courts,  and  also  of  plac- 
es where  suits  shall  be  instituted. 
Smith  V.  Farbenfabriken  of  Elberfeld 
Co.  (1913)  203  Fed.  476,  121  O.  C.  A. 
598. 

Inconvenience  warranting  trial  in  an- 
other county.— The  court's  decision  that 
"great  inconvenience"  prevented  the 
trial  being  held  in  the  county  where  the 
crime  was  committed  is  conclusive  after 
verdict.  Case  of  Fries  (C.  C.  1799) 
Fed.  Cas.  No.  5,120. 

The  prisoner  may  be  tried  at  a  reg- 


DeoisloiiA 

ular  session  without  any  express  adju- 
dication by  the  court  that  there  would 
be  inconvenience  in  having  the  trial  at 
a  special  session,  where  neither  the 
prisoner  nor  the  United  States  makes 
any  application  to  the  court  upon  the 
subject,  or  any  objection  to  the  time  or 
place  of  trial.  U.  S.  v.  Cornell  (C.  O. 
1820)   Fed.  Cas.  No.  14,868. 

—  County  In  state  of  insurrection^— 

Where  nearly  the  whole  county  is  m  a 
state  of  insurrection,  and  is  occupied 
by  a  military  force,  a  trial  for  treason 
may  be  held  in  another  county.  Case 
of  Fries  (C.  C.  1799)  Fed.  Cas.  No. 
5,126. 

Cited    without    definite    application, 

Rosecrans  v.  U.  S.  (1897)  17. Sup.  Ct 
302,  304,  165  U.  S.  267,  41  L.  Ed.  708. 


§  1023.  (Jud.  Code,  §  41.)  Offenses  on  the  high  seas,  etc.,  where 
triable. 
The  trial  of  all  offenses  committed  upon  the  high  seas,  or  else- 
where out  of  the  jurisdiction  of  any  particular  State  or  district,  shall 
be  in  the  district  where  the  offender  is  found,  or  into  which  he  is 
first  brought. 

R.  S.  §  730.    Act  March  3,  1911,  c  231,  §  41,  36  Stat.  1100. 


4. 

6. 

6. 

7. 

8. 

9. 

10. 


Notes  of 

"Offenses"   within  the  statute. 

"High  seas"  defined. 

"Out  of  the  Jurisdiction  of  any  particu- 
lar state  or  district"  within  the 
statute. 

"District"  within  the  statute. 

"Found"  or  "brought,"  within  the 
statute. 

Jurisdiction  of  courts. 

District  court  having  jurisdiction. 

Drawing  of  grand  Jury. 

Indictment. 

Finding  of  Jurisdictional  tacts. 


Deoisloiui 

1.  'Offenses"    within    the    statute.— 

Offenses,  means  offenses  against  the 
United  States.  (1893)  20  Op.  Atty. 
Gen.  590.  Death  as  well  as  the  mortal 
stroke  must  happen  on  the  high  seas  in 
order  to  constitute  murder  there.  When 
the  death  happens  on  shore  the  offense 
U  not  cognizable  under  the  statute.  U. 
S.  V.  McGill  (C.  C.  1806)  Fed.  Cae.  No. 
15,676,  4  DalL  426,  429,  1  L.  Ed.  894. 

2.  '*High  seas"  clefln6d^-a?he  waters 
inclosed   betweea  the   shore  and   the 
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government  breakwaters  in  Lake  Erie 
at  the  port  of  Buffalo,  without  as  well 
as  within  the  line  designated  on  the 
government  chart  as  **Buffalo  Harbor 
Line,"  constitute  a  '*haven/'  and  not 
**high  seas,"  and  an  assault  with  a 
dangerous  weapon  committed  on  a  ves- 
sel belonging  to  the  United  States  or 
citizens  thereof  anchored  in  such  wa- 
ters is  within  the  state,  and  not  the 
federal,  jurisdiction.  Ex  parte  O'Hare 
(1910)  179  Fed.  6(52,  103  C.  C.  A.  220, 
reversing  order  (D.  O.  1909)  171  F. 
290. 

And  see  notes  under  section  10445, 
post 

3.  "Out  of  the  Jurisdiction  of  any 
particular  state  or  district"  within  the 
statute.— ^rhe  words  "out  of  the  juris- 
diction of  any  particular  state  **mean 
out  of  the  jurisdiction  of  any  particu- 
lar state  of  the  United  States.  U.  S. 
v.  Furlong  (1820)  5  Wheat  184,  200, 
204,  5  L.  Ed.  64.  If  the  officers  of  a 
foreign  vessel,  sailing  from  a  United 
States  port,  which,  after  passing  the 
three-mile  limit,  took  aboard  men  and 
arms  for  an  expedition  in  violation  of 
the  neutrality  law,  had  prepared  for 
sailing,  and  had  taken  aboard  extra 
boats  while  in  port,  with  knowledge  of 
the  proposed  expedition,  they  were 
guilty  of  the  crime  in  the  district  from 
which  they  sailed.  Wiborg  v.  U.  S. 
(1896)  16  S.  Ct  1127,  163  U.  S.  632, 
41  L.  Ed.  289,  modifying  judgment  U. 
S.  V.  Wiborg  (D.  C.  1896)  73  Fed.  159. 
A  homicide  committed  on  board  of  the 
hospital  ship  Relief  while  stationed  at 
Olongapo,  P.  L,  by  the  acting  master 
of  the  vessel,  who  committed  this  act 
by  order  of  the  commanding  officer  of 
the  ship,  occurred  "out  of  the  jurisdic- 
tion of  any  particular  State  or  dis- 
trict," and  the  parties  accused  may  be 
tried  in  any  judicial  district  either  in  a 
State  or  a  Territory  of  the  United 
States  into  which  they  shall  be  first 
brought     (1909)  28  Op.  Atty.  Gen.  24. 

A  vessel  waa  en  route  to  Alaska,  and 
the  prisoner  was  delivered  to  the  Unit- 
ed States  marshal  at  Cordova,  Alaska, 
the  first  American  port  touched  after 
the  affray.  On  motion  of  the  United 
States  District  Attorney  for  a  warrant 
to  remove  the  prisoner  to  the  Western 
District  of  Washington  for  trial,  held, 
under  this  section,  the  defendant  is 
triable  in  the  district  court  of  Alaska. 
U.  S.  V.  Murphy  (1910)  4  Alaska,  275. 

This  section  does  not  exclude  the  ju- 
risdiction of  the  consular  tribunal  in 
Japan  given  by  treaty  to  try  offenses 
committed  in  that  country,  where  the 
offense  was  committed  on  an  American 
vessel  in  the  waters  of  such  country. 
In  re  Ross  (1891)  11  Sup.  Ct  897,  140 
U.  S.  453,  35  Ix  Ed.  581,  affirmed  In 
re  Ross  (C.  C.  1890)  44  Fed.  185. 

The  criminal  jurisdiction  of  the 
courts  of  the  United  States  extends  to 
the  island  of  Navassa,  and  an  indict- 
ment for  murder  committed  there  may 
be  tried  in  the  district  into  which  the 


offender  is  first  brought,  as  provided  by 
this  section  in  cases  of  offenses  com- 
mitted on  the  high  seas,  or  elsewhere, 
out  of  the  jurisdiction  of  any  particular 
state  or  district  Jones  v.  U.  S.  (1890) 
137  U.  S.  202,  11  Sup,  Ct  80,  34  L. 
Ed.  691;  Smith  v.  Same  (1890)  137 
U.  S.  224,  11  Sup.  Ct  88,  34  L.  Ed. 
700. 

Jurisdiction  over  strip  of  territory 
known  as  "No  Man's  Land*'  considered 
in  (1887)  19  Op.  Atty.  Gen.  66;  (1890) 
19  Op.  Atty.  Gen.  477. 

4.  "District"   within   the  statute.— A 

district  is  a  judicial  district  defined  by 
act  of  Congress  pursuant  to  the  consti- 
tutional requirements  that  criminal 
prosecutions  shall  be  in  the  state  and 
district  in  which  the  offense  shall  have 
been  committed,  which  district  shall 
have  been  previously  ascertained  by 
law,  but  when  the  offense  was  not  com- 
mitted within  any  state  the  trial  shall 
be  at  such  place  or  places  as  the  Con- 
gress shall  have  directed.  U.  S.  v. 
Newth  (D.  C.  1906)  149  Fed.  302. 
The  word  "district"  includes  every 
territory  within  which  there  are  courts 
regularly  organized  and  having  jurisdic- 
tion over  offenses  against  the  United 
States.  (1909)  28  Op.  Atty.  Gen.  24. 
And  see  In  re  Bollman  (1807)  4  Cranch, 
75,  135,  2  L.  Ed.  554,  holding  that  the 
act  of  1790  not  containing  the  words  "or 
district"  did  not  apply  to  offenses  com- 
mitted outside  of  a  state  but  within 
territories  having  regularly  established 
courts  competent  to  try  those  offenses. 
And  see  Homicide  Committed  on  Hos- 
pital Ship  (1909)  28  Op.  Atty.  Gen.  24, 
holding  that  it  was  probably  as  a  result 
of  such  decision  that  the  words  "or  dis- 
trict" were  added. 

5.  "Found"  or  '"brought,"  within  the 
statute.— To  be  "brought"  into  a  dis- 
trict, within  this  section,  one  must  be 
first  apprehended,  and  it  is  not  enough 
that  he  merely  "arrive"  in  the  district 
Thus,  where  an  offense  was  committed 
on  the  high  seas,  and  the  offender  was 
not  taken  into  custody  until  he  was 
found  and  apprehended  in  one  of  the 
districts  of  California,  he  must  be  tried 
in  that  district,  although  the  vessel  on 
which  the  offense  was  committed  had 
previously  touched  at  Hawaii,  and  a 
complaint  was  filed  and  a  warrant  of 
arrest— which  was  returned  unexecuted 
because  of  the  offender's  departure 
from  the  district  of  Hawaii  before  its 
attempted  service— was  issued  there. 
Kerr  v.  Shine  (1905)  136  Fed.  61,  69 
0.  C.  A.  69. 

An  offender  is  "found"  within  this 
section,  where,  having  committed  an 
offense  on  the  high  seas,  he  is  appre- 
hended after  coming  into  port,  while 
the  word  "brought"  means  taken  into 
custody  on  the  ship  and  carried  into 
port  U.  S.  V.  Townsend  (D.  C.  1915) 
219  Fed.  761. 

6.  Jurisdiction  of  courtsw-^o  give 
the  court  jurisdiction  the  offense  mast 
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have  been  committed  out  of  the  juris- 
diction of  any  particular  state  or  dis- 
trict. U.  S.  V.  Newark  Meadows  Imp. 
Co.  (C.  C.  1909)  173  Fed.  420.  It 
must  appear  that  accused  was  first  ap- 
prehended in  the  district  and  that  the 
offense  was  committed  without  the  ju- 
risdiction of  any  state  and  not  within 
any  other  district  of  the  United  States. 
U.  S.  v.  John  (1861)  1  Black,  484,  486, 
17  L.  Ed.  225;  U.  S.  v.  Bird  (D.  0. 
1855)  Fed.  Cas.  No.  14,597. 

The  courts  of  the  United  States  have 
jurisdiction  of  an  assault  with  a  dan- 
gerous weapon  committed  on  a  ves- 
sel of  a  citizen  of  the  United  States 
when  in  the  Detroit  river  out  of  the 
jurisdiction  of  any  state  and  within 
Canada.  U.  S.  v.  Rodgers  (1893)  14 
Sup.  Ct.  109,  110,  150  U.  S.  249,  37 
L.  Ed.  1071.  This  section  does  not 
exclude  the  jurisdiction  of  the  con- 
sular tribunal  in  Japan  given  by  treaty 
to  try  offenses  committed  in  that  coun- 
try where  the  offense  was  committed  on 
an  American  vessel  on  the  waters  of 
such  country.  Ross  v.  Mclntyre 
(1891)  11  Sup.  Ct  897,  902.  140  U.  S. 
453,  35  L.  Ed.  681.  The  district  court 
has  no  jurisdiction  of  an  assault  com- 
mitted on  the  high  seas  unless  com- 
mitted on  an  American  vessel  as  pro- 
vided in  R.  S.  S  5346,  incorporated  with 
modifications  in  Crim.  Code,  §  276, 
post,  section  10449.  U.  S.  v.  Lewis 
(D.  C.  1888)  36  Fed.  449.  The  seizure 
of  an  American  vessel  within  the  terri- 
torial jurisdiction  of  a  foreign  power 
is  an  offense  against  that  power  and 
the  Supreme  Court  can  take  no  cogni- 
zance of  it.  The  Richmond  v.  U.  S. 
(1815)  9  Cranch,  102,  3  L.  Ed.  670. 
And  see  U.  S.  v.  Brush  (C.  C.  1820) 
Fed.  Cas.  No.  14,677a,  holding  that  the 
American  members  of  a  crew  of  a  for- 
eign privateer,  who  mutinied,  and  secur- 
ed control  of  the  vessel,  may  be  tried 
in  the  United  States,  where  the  case  is 
one  of  general  piracy. 

Acts  alleged  to  have  been  done  in 
furtherance  of  a  conspiracy  to  defraud 
the  United  States  held  to  constitute 
overt  acts  committed  within  the  juris- 
diction of  the  court.  U.  S.  v.  Burke 
(D.  C.  1914)  218  Fed.  83. 

A  captain  of  a  ship  who  assaulted  a 
member  of  his  crew  on  the  high  seas, 
and  brought  the  ship  to  her  pier  in  the 
borough  of  Brooklyn,  Eastern  district 
of  New  York,  was  not  subject  to  prose- 
cution in  the  Southern  district  of  New 
York,  under  Judicial  Code,  §  41.  U. 
S.  V.  Townsend  (D.  O.  1915)  219  Fed. 
701. 

7.  District  court  having  Jurisdic- 
tion.—The  circuit  court  of  the  Arkansasr 
district,  in  the  absence  of  any  statute 
attaching  the  Indian  country  west  of 
Arkansas  thereto,  has  no  jurisdiction 
over  such  Indian  country,  and  cannot 
punish  an  offense  committed  therein. 
U.  S.  V.  Alberty  (C.  C.  1844)  Fed.  Cas. 
No.  14,426. 

This  section  gives  the  rule  by  which 
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to  loeate  the  jorisdiction  in  criminal 
cases  where  the  offenses  are  commit- 
ted outside  of  any  district.  U.  S.  v. 
Wan  Lee  (D.  C.  1800)  44  Fed.  707. 
An  offense  committed  without  the  limits 
of  the  United  States,  on  the  high  seas, 
must  be  tried  in  the  district  where  the 
offender  is  apprehended,  or  into  which 
he  may  be  first  brought  in  legal  ens 
tody.  Charge  to  Grand  Jury,  Treason 
and  Piracy  (C.  C.  1861)  Fed.  Cas.  No. 
18,277;  U.  S.  v.  Bird  (D.  C.  1855)  Id. 
14,597;  Charge  to  Grand  Jury,  Trea- 
son (D.  C.  1863)  Id.  18,274.  Jurisdic- 
tion  to  try  the  offense  attaches  either 
to  the  district  into  which  the  offendex 
is  first  brought  or  that  in  which  he  is 
apprehended.  U.  S.  v.  Thompson  (C.  CL 
1832)  Fed.  Cas.  No.  16,492.  One  who. 
on  a  vessel  owned  by  citizens  of  the 
United  States,  committed  on  the  higli 
seas  the  offense  of  assault  with  a  dan- 
gerous weapon,  and  who  was  put  in 
irons  for  safe-keeping,  and  who,  on  the 
arrival  of  the  vessel  at  the  lower  quar- 
antine in  the  Eastern  District  of  New 
York,  was  delivered  to  ofilcers  of  the 
state  of  New  York,  and  who  was  bj 
them  carried  into  the  Southern  District 
and  there  delivered  to  the  marshal  of 
the  United  States  for  that  district,  to 
whom  a  warrant  to  apprehend  and 
bring  him  to  justice  was  first  issued, 
wa9  triable  in  the  Southern  district 
U.  S.  V.  Arwo  (1873)  19  Wall.  486,  490, 
22  L.  Ed.  67.  An  indictment  for  mur- 
der committed  on  a  guano  island  may 
be  tried  in  the  district  into  which  the 
offender  is  first  brought  as  provided  by 
this  section.  Jones  v.  U.  S.  (1890)  11 
Sup.  Ct  80,  88,  137  U.  S.  202,  34  L. 
Ed.  691. 

Under  this  section  an  offender  is 
to  be  tried  in  the  district  where  he 
is  apprehended,  unless  he  is  taken  into 
custody  while  at  sea,  in  which  case 
he  is  to  be  tried  in  the  district  in- 
to which  he  is  first  brought  But  to  be 
"brought"  into  a  district,  within  the 
meaning  of  the  statute,  one  must  be 
first  apprehended,  and  it  is  not  enough 
that  he  merely  "arrive"  in  the  district 
Thus,  where  an  offense  was  committed 
on  the  high  seas,  and  the  offender  was 
not  taken  into  custody  until  he  was 
found  and  apprehended  in  one  of  the 
districts  of  California,  he  must  be  tried 
in  that  district,  although  the  vessel  on 
which  the  offense  was  committed  had 
previously  touched  at  Hawaii,  and  a 
complaint  was  filed  and  a  warrant  of 
arrest — ^which  was  returned  unexecuted 
because  of  the  offender's  departure 
from  the  district  of  Hawaii  before  its 
attempted  service — was  issued  there. 
Kerr  v.  Shine  (1905)  136  Fed.  61,  69 
0.  C.  A.  69.  A  District  Court  of  the 
United  States  is  not  deprived  of  juris- 
diction to  try  a  defendant,  arrested 
within  the  district,  charged  with  the 
commission  of  an  offense  on  board  an 
American  vessel  on  the  high  seas,  un- 
der this  section  because  such  defend- 
ant was  first  arrested  in  Alaska,  the 
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courts  of  which  are  not  Tested  with 
jurisdiction  to  try  offenses  not  commit- 
ted within  their  territorial  jurisdiction. 
U.  S.  V.  Newth  (D.  C.  1906)  149  Fed. 
302.  The  District  Court  of  the  East- 
ern District  of  Wisconsin  has  no  ju- 
risdiction of  an  indictment  for  an  as- 
sault committed  on  a  vessel  on  Lake 
Huron  within  the  boundary  of  the 
Eastern  District  of  Michigan.  U.  S. 
V.  Peterson  (D.  C.  1894)  64  Fed.  145. 

^he  district  court  for  the  district  of 
Oregon  has  jurisdiction  to  try  a  person 
charged  with  the  commission  of  a  crime 
in  Alaska,  where  such  person  is  found 
in  the  district  of  Oregon,  or  first 
brought  there.  U.  S.  v.  Carr  (D.  0. 
1875)  Fed.  Gas.  No.  14,730.  The  ju- 
risdiction of  the  district  court  for  the 
district  of  Oregon  over  offenses  com- 
mitted in  Alaska  does  not  extend  to 
the  crime  of  distilling  spirits  therein 
without  paying  a  tax  therefor.  Act 
July  27,  1868,  §  7.  U.  S.  v,  Seveloff 
(D.  0.  1872)  Fed.  Gas.  No.  16,252. 
The  district  court  of  the  Eastern  dis- 
trict of  Wisconsin  has  no  jurisdiction 
of  an  indictment  for  an  assault  com- 
mitted on  a  vessel  on  Lake  Huron  with- 
in the  boundary  of  the  jurisdiction  of 
the  Eastern  district  of  Michigan.  U.  S. 
V.  Peterson  (D.  G.  1894)  64  Fed.  145. 

The  high  seas  are  within  the  juris- 
diction of  the  district  and  circuit  courts 
of  the  United  States;  and  if  American 
citizens  violate  the  neutrality  laws 
thereon,  such  courts  will  take  notice 
of  the  offense  in  any  district  where  the 
offenders  may  be  found.  (1795)  1  Op. 
Atty.  Gen.  58. 

Piracy  committed  on  the  high  seas, 
or  out  of  the  jurisdiction  of  a  partic- 
ular state,  should  be  prosecuted  in  the 
district  where  the  offender  is  appre- 
hended or  first  brought.  (1815)  1  Op. 
Atty.  Gen.  185.  Americans  who  have 
participated  in  the  slave  trade  in  for- 
eign ports  are  indictable  in  any  district 
of  the  United  States  in  which  they 
may  be  found.  (1851)  5  Op.  Atty.  Gen. 
454.  And  see  U.  S.  v.  Baker  (G.  G. 
1861)  Fed.  Gas.  No.  14,501,  holding 
that  a  person  captured  on  the  high  seas 
by  a  public  armed  vessel  of  the  United 
States  for  an  offense  committed  on  the 
high  seas,  and  transferred  at  Hampton 
Roads  to  another  vessel,  destined  to 
New  York,  may  be  tried  in  either  dis- 
trict, under  Act  March  3,  1825,  §  14. 

Upon  the  preliminary  examination  of 
defendant  for  aiding  a  military  expedi- 
tion in  violation  of  Rev.  St.  §  5286, 
where  there  was  evidence  that  the 
steamship  of  which  defendant  was  cap- 
tain, left  New  York  and  passed  outside 
Sandy  Hook,  stopped  two  or  three 
miles  from  shore;  that  two  tugs  ap- 
proached, and  put  on  board  35  men, 
with  several  boxes  and  three  boats; 
that  the  boxes  were  opened,  and  guns 
and  other  arms  taken  out;  that  during 
the  voyage  the  men  so  taken  on  board 
were  constantly  drilled;  that  said  men 
spoke  Spanish,  and  some  of  them  said 


they  were  going  to  Cuba  to  fight;  that 
the  steamer  approached  the  coast  of 
Guba  at  night,  with  her  lights  ex^ 
tinguished;  that  the  men  disembarked 
there,  taking  their  arms  with  them, 
and  using  their  own  three  boats  and 
one  lent  by  the  steamer;  and  that, 
after  their  landing,  the  steamer  pro- 
ceeded on  her  voyage  to  Jamaica. 
Held,  that  all  the  acts  constituting 
such  offense  were  committed  on  the 
high  seas,— the  taking  on  of  provisions 
at  New  York,  in  addition  to  those  re- 
quired for  the  crew,  not  constituting  an 
overt  act  in  furtherance  of  the  enter- 
prise, or  evidence  of  intention  to  com- 
mit such  an  act,— and  that  defendant 
must  be  tried  in  the  district  where  he 
was  arrested,  and  could  not  be  removed 
thence  to  the  Southern  district  of  New 
York.  U.  S.  V.  Hughes  (D.  G.  1895) 
70  Fed.  972. 

8.  Drawing  of  grand  Juryw-ZThis  sec- 
tion does  not  affect  the  question 
whether  the  act  admitting  Washington 
and  prescribing  the  jurisdiction  of  the 
district  court  and  the  divisions  thereof, 
requires  the  grand  jury  in  one  of  the 
divisions  to  be  drawn  from  the  whole 
state  or  only  from  the  division.  U.  S. 
V.  Wan  Lee  (D.  G.  1890)  44  Fed.  707, 
709. 

9.  Indictment.— The  indictment  charg- 
ed the  piracy  to  have  been  committed 
"on  the  high  seas,  within  the  admiralty 
and  maritime  jurisdiction  of  the  United 
States,  and  out  of  the  jurisdiction  of 
any  particular  state."  Held,  that  this 
was  sufficient  without  any  further  spec- 
ification of  place.  U.  S.  v.  Gibert  (G. 
G.  1834)  Fed.  Gas.  No.  15,204. 

To  give  the  court  jurisdiction,  the 
offense  must  have  been  committed  out 
of  the  jurisdiction  of  any  particular 
state  or  district,  and  an  indictment 
which  alleges  that  a  designated  district 
is  the  one  in  which  accused  was  found 
and  into  which  he  was  first  brought  and 
apprehended  for  the  offense  charged 
makes  this  section  applicable  and  in- 
volves the  assertion  that  the  offense 
charged  was  committed  on  the  high 
seas  or  elsewhere  out  of  the  jurisdic- 
tion of  any  particular  state  or  district 
U.  S.  V.  Newark  Meadows  Imp.  Go.  (G. 
G.  1909)  173  Fed.  426. 

The  indictment  charges  the  defendant 
with  exacting  excessive  rates  for  carry- 
ing freight  from  Skagway,  Alaska,  to 
Dawson,  in  Yukon  territory,  across 
British  Golumbia  territory.  On  demur- 
rer, held  that,  since  the  indictment 
floes  not  charge  that  the  exaction  was 
wholly  in  American  territory,  the  court 
is  without  jurisdiction,  and  the  demur- 
rer is  sustained.  U.  S.  v.  Pacific  & 
A.  Ry.  &  Nav.  Go.  (1912)  4  Alaska, 
518,  587. 

10.  Finding  of  Jurisdictlenal  faots^— 
Where  the  crew  of  an  American  vessel 
sailing  on  a  whaling  voyage  were  con- 
victed  of   endeavoring  to  mutiny   and 
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reyolt,  and  no  objection  was  made  at 
the  trial,  that  no  proof  had  been  ad- 
duced in  support  of  the  averment  in 
the  indictment  that  the  Southern  dis- 
trict of  New  York  was  the  district 
court  in  which  the  prisoners  were  first 
brought  and  apprehended,  held,  that 
although  such  objection  might  have 
availed  on  the  trial,  it  was  too  late  on 
a  motion  in  arrest.  tJ.  S.  v.  Craw- 
ford (C.  O.  1843)  Fed.  Cas.  No.  14,890. 
That  a  criminal  committed  the  of- 
fense in  a  ship  on  a  voyage  to  a  port 
in   a   particular   judicial    district,    and 


that  the  prisoner  is  in  custody  in  such 
port,  will  warrant  the  jury  in  the  ab- 
sence of  proof  to  the  contrary,  in  find- 
ing that  he  was  first  brought  into  that 
district  U.  S.  v.  Mingo  (0.  O.  1854) 
Fed.  Cas.  No.  15,781. 

Cited  without  definite  applicatloR, 
Cook  ▼.  U.  S.  (1891)  11  Sup.  Ct.  268. 
274,  138  U.  S.  157.  34  L.  Edl  906;  U. 
S.  V.  WilUams  (C.  O.  1880)  2  Fed.  61, 
63;  East  Tennessee,  V.  &  G.  R.  Co.  v. 
Atlanta  &  F.  R.  Co.  (C.  C.  1892)  ^ 
Fed.  608,  613,  15  L.  B.  A.  109;  U.  S.  v. 
Dixon  (D.  C.  1890)  44  Fed.  401.  403  < 


§  1024.  (Jud.  Code,  §  42.)     Offenses  begun  in  one  district  and  com- 
pleted in  another. 

When  any  offense  against  the  United  States  is  begun  in  one  judi- 
cial district  and  completed  in  another,  it  shall  be  deemed  to  have 
been  committed  in  either,  and  may  be  dealt  with,  inquired  of,  tried, 
determined,  and  punished  in  either  district,  in  the  same  manner 
as  if  it  had  been  actually  and  wholly  committed  therein. 
B.  S.  I  731.    Act  March  3, 1911,  c.  231,  $  48,  36  Stat.  1100. 
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"Judicial  circuit"  In  Revised  Statutes. 
Place  of  bringing  prosecution  in  gen- 
eral. 

Bribery, 

-'—  Bringing  into  and  landing  in 
United  States  aliens  not  entitled  to 
admission. 

"Bucket  shop"  law  of  District  of 

Columbia. 

Conspiracy  to  commit  any  ofTense 

against  the  United   States  or  to  de- 
fraud the  United  SUtes. 

Eight-Hour  Law,  yiolationa. 

— -    Embezzlement 

False  claim  against  government. 

-  False  pretenses. 

Food  and  Drugs  Act,  violations. 

Forgery. 

Fraud. 

Importation  of  aliens  for  immoral 

purposes. 

Interstate  Commerce  Act*  viola- 
tions. 

Intoxicating  liquor. 

-  Larceny. 

Libel. 

Murder. 

Perjury. 

-~—    Postal  offenses. 

Becelving  pay  by  senator  or  mem- 
ber of  Congress  in  violation  of  law. 

Receiving  stolen  goods. 

Violation  of  revenue  laws. 

Objection  to  prosecution  in  wrong  dis- 
trict. 


1.  "Judicial      circuit"      In      Revised 

Statutes^— The  words  "judicial  circuit" 
in  R.  S.  S  731,  are  probably  a  clerical 
error  for  "judicial  district"  in  this 
section.  Horner  v.  U.  S.  (1892)  12 
Sup.  Ct.  407,  400,  143  U.  S.  207,  36 
L.  Ed.  126. 

2.  Place  of  bringing  prosecution  In 
general.^There  is  no  principle  of  con- 
stitutional law  which  entitles  one  to  be 
tried  for  a  criminal  offense  in  the  dis- 
trict where  he  resides.  Haas  v.  Henkel 
(1010)  30  Sup.  Ct  249,  216  U.  S.  462, 
54  L.  Ed.  569,  17  Ann.  Cas.  1112,  af- 
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firming  order  (C.  C.  1909)  166  Fed. 
621. 

An  offense  against  the  United  States 
committed  in  more  than  one  district  is 
under  this  section  cognizable  in  either 
district.  Haas  v.  Henkel  (1910)  30  Sup. 
Ct  249,  251,  216  U.  S.  462,  54  U  Ed. 
569,  17  Ann.  Cas.  1112. 

The  jurisdiction  of  federal  courts  in 
criminal  cases  is  confined  to  offenses 
committed  in  the  district  where  the 
courts  sit,  if  committed  on  land,  and  the 
Indictment  should  distinctly  show  on 
its  face  that  the  offense  was  committed 
within  the  jurisdiction  of  the  court  U. 
S.  V.  Wood  (C.  C.  1818)  Fed.  Cas.  No. 
16,757. 

The  rule  that,  where  a  statute 
creates  an  offense,  to  the  commission  of 
which  two  acts  are  essential,  one  of 
which  it  is  contemplated  will  be  done 
outside  and  the  other  within  the  state, 
an  indictment  lies  in  the  state  in  which 
the  domestic  part  of  the  transaction  is 
performed,  is  recognized  by  this  sec- 
tion. IJ.  S.  V.  Craig  (C.  C.  1886)  28 
Fed.  795,  800. 

In  a  prosecution  in  a  federal  District 
Court  sitting  in  Nebraska,  the  evidence, 
in  order  to  warrant  a  conviction,  must 
show  that  the  offense  charged  was  com- 
mitted within  that  state;  the  limits  of 
the  district  of  Nebraska  being  coexten- 
sive with  the  boundaries  of  the  state. 
U.  S.  V.  Richards  (D.  C.  1906)  149  Fed. 
443. 

The  district  court  of  the  United 
States  for  the  district  of  Wisconsin  has 
no  jurisdiction  over  offenses  against  the 
laws  of  the  United  States  committed  in 
the  district  of  Michigan.  Bagnall  v. 
Ableman  (1855)  4  Wis.  163. 

3.  — —  Bribery.^The  crime  of  brib- 
ing a  public  officer,  when  begun  by 
mailing  a  letter  otaining  the  money  in 
one  federal  district  and  completed  by 


Ch.4) 


THE  JUDICIAL  CODE 


§    1024 


'  the  receipt  of  the  letter  in  another  dis- 
trict, is  triable  in  the  latter  district. 
Benson  y.  Henkel  (1905)  25  Sup.  Ct 
569,  573,  198  U.  S,  1,  49  L.  Ed.  919. 

4. Bringing  Into  and  landing  In 

United  States  aliens  not  entitled  to  ad- 
Riisslon^—The  offense  of  bringing  into 
and  landing  in  the  United  States  an 
alien  not  lawfully  entitled  to  admission, 
made  a  misdemeanor  by  section  4253, 
post,  can  be  prosecuted  only  in  the  dis- 
trict where  he  is  landed,  and  that  a 
person  who  unlawfully  brought  in  a 
child  under  16,  unaccompanied  by  one 
or  both  of  her  parents,  afterward  took 
her  into  another  district,  does  not  con- 
fer jurisdiction  on  the  court  in  such 
district.  U.  S,  v.  Capella  (D.  C.  1909) 
169  Fed.  890. 

5. "Bucket  shop"  law  of  District 

of  Columbia.r-Per8ons  accused  of  con- 
spiring to  violate  the  "bucket  shop" 
law  (Act  March  1, 1909,  c.  233,35  Stat 
670)  in  the  District  of  (Columbia  may  be 
tried  there,  if  they  participate  in  overt 
acts  there,  though  the  unlawful  agree- 
ment was  made  elsewhere,  since  par- 
ticipation may  be  proved  by  evidence 
of  their  conduct  elsewhere.  U.  S.  v. 
Campben  (D.  C.  1910)  179  Fed.  762. 

6. Conspiracy  to  commit  any  of- 
fense against  the  United  States  or  to 
defraud  the  United  States^-The  doing 
of  the  overt  act  prescribed  by  section 
10201,  post,  as  necessary  to  a  con- 
spiracy to  defraud  the  United  States, 
renders  applicable,  where  the  place  of 
the  act  and  of  the  entry  into  the  un- 
lawful combination  were  in  different 
federal  districts,  provisions  of  this  sec- 
tion. Hyde  v.  U.  S.  (1912)  32  Sup. 
Ct  793,  799,  225  U.  S.  347,  56  L.  Ed. 
1114,  Ann.  Cas.  1914A,  614,  aflSrming 
judgment  (1910)  35  App.  D.  C.  451. 

If  a  conspiracy  is  entered  into  with- 
in the  jurisdiction  of  the  trial  court, 
the  indictment  will  lie  there,  though  an 
overt  act  is  shown  to  have  been  com- 
mitted in  another  jurisdiction,  or  even 
in  a  foreign  country.  Hyde  v.  Shine 
(1905)  25  Sup.  Ct  760,  761,  199  U. 
S.  62,  50  L.  Ed.  90. 

Facts  held  to  warrant  an  inference 
that  a  conspiracy  to  defraud  the  Unit- 
ed States  by  making  excessive  coal  en- 
tries in  the  names  of  dummy  entrymen 
was  formed  in  Wyoming,  and  that  the 
defendants  were  properly  triable  in 
that  state.  U.  S.  v.  WeUs  (1912)  192 
Fed.  870,  113  O.  C.  A.  194,  writ  of 
certiorari  denied  Wellfif  v.  U.  S.  (1912) 
32  Sup.  Ct  842,  225  U.  S.  714,  56  L. 
Ed.  1269. 

Where  conspirators  had  been  doing 
business  together  in  the  judicial  dis- 
trict in  which  they  were  tried  prior  to 
and  at  the  time  of  the  crime,  and  there 
was  no  evidence  that  they  had  been  to- 
gether outside  of  the  district,  the  jury 
could  find  the  conspiracy  to  have  been 
in  that  district  Marrash  v.  U.  S. 
(1909)  168  Fed.  225,  93  C.  0.  A.  511. 

A  charge  of  conspiracy  to  commit  an 


offense  against  the  United  States,  un- 
der Grection  10201,  post,  may  be  prose- 
cuted in  any  district  where  an  overt 
act  was  committed.  Robinson  v.  U.  S. 
(1909)  172  Fed.  105,  96  C.  C.  A.  307; 
U.  S.  V.  Rindskopf  (D.  C.  1874)  Fed. 
Cas.  No.  16,165;  U.  S.  v.  Reddin  (D. 
C.  1912)  193  Fed.  798. 

A  conspiracy  to  do  an  unlawful  act, 
formed  in  one  district,  and  in  part  ex- 
ecuted there,  is  punishable  in  that  dis- 
trict though  it  was  consummated  in 
other  parts  of  the  United  States.  U. 
S.  V.  Noblom  (C.  C.  1878)  Fed.  Cas. 
No.  15,896. 

Where  an  indictment  charged  a  con- 
spiracy to  defraud  the  United  States 
by  mailing  old  newspapers  for  the  pur- 
pose of  fraudulently  increasing  the 
weight  of  "mail  matter,  if  the  fraudu- 
lent mailing  was  committed  within  •  the 
jitdicial  district  charged  in  the  indict- 
ment, it  was  immaterial  where  the  al- 
leged conspiracy  was  formed,  or  wheth- 
er or  not  the  parties  thereto,  or  either 
of  them,  were  ever  within  such  district. 
U.  S.  V.  Newton  (D.  C.  1892)  52  Fed. 
275. 

Laying  the  venue  of  the  trial  of  a 
conspiracy  to  commit  an  offense  against 
the  United  States,  under  R.  S.  §  5480, 
post,  §  10385,  by  using  the  mails  to  de- 
fraud, in  the  state  and  federal  judicial 
district  where  the  overt  act  is  perform- 
ed, satisfies  Const  Amend.  6,  that  all 
crimes  be  tried  in  the  state  and  dis- 
trict where  committed.  Brown  v.  El- 
liott (1912)  32  Sup.  Ct  812,  225  U. 
S.  392,  56  L.  Ed.  1136. 

It  is  not  necessary  to  the  conviction 
of  persons  charged  with  a  conspiracy 
that  they  should  have  resided  within 
the  jurisdiction  of  the  court  trying  the 
indictment  at  the  time  the  conspiracy 
was  formed,  if  the  conspiracy  was  en- 
tered into,  and  had  its  headquarters,  in 
that  jurisdiction.  U.  S.  v.  Howell  (D. 
C,  1892)  56  Fed.  21. 

Where  a  conspiracy  to  defraud  the 
United  States  of  public  lands  was  orig- 
inally formed  in  one  federal  district, 
but  was  carried  out  by  means  of  false 
and  fraudulent  entries  of  such  lands 
in  another  district,  made  with  the 
knowledge  and  consent  of  all  the  con- 
spirators, each  of  such  overt  acts  con- 
stituted a  renewal  of  the  conspiracy  in 
the  latter  district,  and  the  offense  may 
be  prosecuted  in  either  district  Ar- 
nold V.  WeU  (D.  C.  1907)  157  Fed.  429. 

Persons  who  had  not  been  in  Wy* 
oming  until  after  consummation  of  an 
alleged  conspiracy  to  defraud  the  gov- 
ernment by  unlawfully  obtaining  public 
coal  lands,  and  who  had  not  been  in 
direct  or  indirect  communication  with 
any  one  there,  should  not  be  removed 
to  that  state  for  trial  on  that  charge, 
since  any  offense  by  them  was  commit- 
ted elsewhere.  Ireland  v.  Henkle  (C. 
C.  1910)  179  Fed.  993. 

7. Eight- Hour  Law,  violations^— 

In  a  prosecution  of  government  con- 
tractors under  section  8919,  post  for 

(1097) 


§  1024 


THB  JUDICIAL  CODB 


(Tit  12c 


"unlawfully,  intentionally,  and  know- 
ingly requiring  or  permitting  a  laborer 
or  mechanic,  employed  on  public  work,'* 
to  wit,  a  dam,  to  work  more  than  eight 
hours  in  a  single  calendar  day,  the  of- 
fence is  not  the  working  overtime  but 
is  on  the  part  of  the  contractor  in  re- 
quiring and  permitting  such  overtime 
work  to  be  done;  and  hence,  where  the 
work  is  directed,  required,  or  permitted 
from  the  Ohio  side  of  the  river,  the 
federal  court  for  the  Southern  District 
of  Ohio  has  jurisdiction  over  the  of- 
fense, notwithstanding  some  or  all  of 
the  work  may  have  been  performed 
south  of  the  line  which  divides  the 
states  of  Ohio  and  Kentucky.  U.  S. 
v.  Sheridan-Kirk  Contract  Co.  (D.  C. 
1906)  149  Fed.  809. 

8.  Embezzfement.  —  Embezzle- 
ment is  a  continuing  offense,  •  which 
may  be  prosecuted  in  any  jurisdiction 
where  the  accused  may  be,  and  where 
there  is  a  continued  liability,  and  a 
failure  to  account  and  pay  over  the 
money,  and  the  fact  that  an  officer  or 
agent  of  a  corporation  having  its  office 
in  one  of  the  states  took  funds  of  the 
corporation  to  Alaska  for  investment, 
and  failed  to  there  invest  them,«  or  to 
account  for  them  after  his  return,  does 
not  vest  the  courts  of  Alaska  with  ex- 
clusive jurisdiction  to  try  him  for  em- 
bezzlement, nor  is  an  indictment  aver- 
ring such  facts  alone  sufficient  to 
charge  the  offense  in  that  jurisdiction, 
under  the  rule  which  requires  the  ut- 
most particularity  in  indictments  for 
embezzlement  In  re  Richter  (D.  C. 
1900)  100  Fed.  295. 

9. False  claim  against  govern- 
ment.—Where  a  false  claim  and  vouch- 
or against  the  United  States  are  made 
in  one  state  and  transmitted  from  there 
to  the  appropriate  department  in  the 
city  of  Washington  for  approval  and 
allowance,  the  offense  of  presenting 
the  false  claim  may  be  prosecuted  in 
the  state  where  the  papers  were  made. 
Bridgeman  v.  U.  S.  (1905)  140  Fed. 
577,  72  C.  C.  A.  145. 

10.  — -  False  pretenses^— An  indict- 
ment cannot  be  sustained  in  one  place 
for  obtaining  money  by  false  pretenses 
made  in  another  place.  U.  S.  v.  Plymp- 
ton  (C.  C.  1833)  Fed.  Cas.  No.  16,057. 

M.  — -  Food  and  Drugs  Act,  viola- 
tions^—Under  Food  and  Drugs  Act,  § 
2,  post,  S  8718,  jurisdiction  of  a  prose- 
cution for  shipping  adulterated  drugs 
existed  in  the  federal  court  of  the  dis- 
trict from  which  the  shipment  was 
made,  though  defendant  resided  in  an- 
other district.  U.  S.  v.  J.  !#.  Hopkins 
&  Co.  (D.  C.  1912)  199  Fed.  649.  Food 
and  Drugs  Act,  §  10,  post,  S  8726,  held 
not  to  determine  the  venue  of  a  crim- 
inal proceeding  for  violation  of  the  act. 
U.  S.  ▼.  J.  L.  Hopkins  &  Co.  (D.  C. 
1912)  199  Fed.  649. 

12.  — -  Forgery.^The  place  where 
forged  papers  are  inclosed  and  sealed 
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up  with  a  letter  and  put  in  the  post  of- 
fice is  the  place  where  they  are  uttered, 
and  not  the  place  of  their  destination. 
U.  S.  V.  Wright  (C.  C.  1822)  Fed.  Cas. 
No.  16,773;  Same  v.  Plympton  (C.  C. 
1833)  Fed.  Cas.  No.  16,058. 

An  offense  under  act  March  3,  1823, 
I  1«  post,  I  10193  of  transmitting  false 
papers  from  Vermont  to  the  city  of 
Washington  in  support  of  certain  ap- 
plications to  the  pension  office  was 
committed  in  Vermont.  U.  S.  v.  Bick- 
ford  (C.  O.  1859)  Fed.  Cas.  No.  14,591. 

13. Fraud^-Where  a  person  by 

fraud  procures  money  to  be  deposited 
to  his  credit,  and  draws  against  the 
same,  the  offense  is  complete  in  a  place 
where  the  draft  is  drawn  and  discount- 
ed, and  at  the  time  when  it  is  paid. 
U.  S.  V.  Watkins  <C.  O.  1829)  Fed. 
Cas.  No.  16,649. 

14. Importation    of    aliens    for 

Immoral  purposes^— Under  Const,  art 
3,  §  2,  cL  3,  and  Const  Amend.  6,  a 
federal  court  within  the  Northern  dis- 
trict of  Illinois  had  no  jurisdiction  to 
try  accused  for  importing  a  female 
alien,  a  citizen  of  the  Republic  of 
France,  to  the  United  States  for  prostf- 
tution;  the  offense  being  complete  at 
the  Atlantic  seaport  where  the  alien 
first  landed  and  entered  the  United 
States.  The  offense  of  importing  a  fe- 
male alien  for  prostitution  in  violation 
of  section  4247,  post,  as  originally  enact- 
ed, is  committed  and  is  complete  the 
moment  the  immigrant  is  landed  in  the 
United  States  at  which  point  the  of- 
fense is  triable,  under  Const  art  3, 
§  2,  cl.  3,  and  the  sixth  amendment 
Ex  parte  Lair  (D.  C.  1910)  177  Fed. 
789. 

Accused  imported  a  female  alien, 
who  was  a  prostitute,  from  British 
Columbia  into  the  Northern  district  of 
California,  in  March,  1908,  visited  her 
in  San  Francisco  occasionally,  where 
she  continued  to  practice  prostitution, 
but  after  the  spring  of  1908  their  re- 
lations were  interrupted  until  1910, 
when  defendant  again  met  her  in  Seat- 
tle, in  the  Western  district  of  Wash- 
iLgton,  and  renewed  illicit  relations 
with  her.  Held  that  as  such  relations 
had  in  Washington,  were  not  "pursu- 
ant to  the  illegal  importation,"  there 
being  no  continuity  of  association,  de- 
fendant could  not  be  convicted  of  keep- 
ing or  maintaining  in  the  Washington 
district,  but  was  only  guilty  of  import- 
ing for  which  he  was  only  subject  to 
prosecution  in  the  Northern  district  of 
California.  U.  S.  v.  Lavoie  (D.  C. 
1910)  182  Fed.  943. 

Where  an  indictment  charged  an  il- 
legal importation  into  the  United 
States  of  an  alien  woman  for  an  im- 
moral purpose,  prohibited  by  section 
4247,  post,  and  showed  that  the  im- 
portation was  complete  at  the  port 
where  the  alien  was  landed,  the  yenne 
was  in  that  district,  and  could  not  be 
laid  in  another  district  to  which  accus- 
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ed  and  the  alien  thereafter  went.  U.  S. 
V.  Krsteff  (D.  C,  1911)  185  Fed.  201. 

15. Interstate     Commerce     Act, 

vioiationsw— Section  10,  par.  3,  of  the 
interstate  commerce  law  (Act  March  2, 
1889,  c.  382,  25  Stat  858),  makes  it 
a  misdemeanor  for  any  person,  for 
himself,  or  as  officer  or  agent  of  any 
corporation  or  company,  who  shall  de- 
liver property  for  transportation  to  any 
common  carrier,  subject  to  the  provi- 
sions of  the  act,  or  for  whom  as  con- 
signor or  consignee  any  such  carrier 
shall  transport  property,  to  obtain 
transportation  for  sych  property  at 
less  than  the  regular  rates,  by  means  of 
false  billing,  classification,  or  weighing, 
or  false  representation  of  the  contents 
of  the  package,  etc.,  and  provides  for 
the  prosecution  of  the  offense  in  any 
court  of  the  United  States  of  compe- 
tent jurisdiction  "within  the  district  in 
which  such  offense  was  committed." 
Held,  that  such  offense  is  not  one  which 
requires  the  transportation  of  the  prop- 
erty to  its  destination  before  it  is  com- 
plete, and  which  may  therefore,  under 
this  section,  be  prosecuted  either  in  the 
district  where  the  shipment  is  made  or 
in  that  where  it  terminates,  but  that 
the  gist  of  the  offense  is  the  fraudu- 
lent act  by  means  of  which  the  lower 
rate  is  obtained,  and  the  offense  is 
complete  where  such  act  has  been  com- 
mitted, the  property  delivered  for  trans- 
portation, and  the  contract  for  the  il- 
legal rate  secured,  and  can  only  be 
prosecuted  in  that  district.  Davis  v.  U. 
S.  (1900)  104  Fed.  136,  43  C.  C.  A.  448. 

Elkins  Act  Feb.  19,  1903,  S  1,  Post,  | 
8597,  provided  that  every  violation  of 
Interstate  Commerce  Act,  post,  f  8563, 
should  be  prosecuted  in  the  district  in 
which  the  violation  was  committed  or 
through  which  the  transportation  may 
have  been  conducted.  Held,  that  the 
last  clause  of  such  provision  had  no  ap- 
plication to  a  carrier's  violation  of  the 
act  by  failing  to  file  a  rate  schedule  with 
the  Interstate  Commerce  Commission; 
transportation  being  no  element  of  such 
offense.  It  also  provided  that,  if  a 
violation  of  the  act  occurs  in  one  fed- 
eral district  and  is  completed  in  an- 
other, it  may  be  dealt  with  in  either  ju- 
risdiction, as  though  the  offense  had 
been  actually  and!  wholly  committed 
therein.  It  was  held  applicable  only  to 
a  "continuing  offense,"  viz.,  a  continu- 
ous unlawful  act  or  series  of  acts  set 
on  foot  by  a  single  impulse  and  operated 
by  an  unintermittent  force,  however 
long  a  time  it  may  occupy,  and  did  not 
apply  to  a  violation  of  the  act  by  the 
carrier's  failure  to  file  a  rate  schedule 
with  the  Interstate  Commerce  Commis- 
sion. Under  the  Interstate  Commerce 
Act,  post,  §  8569,  in  force  in  and  prior 
to  1904,  requiring  the  filing  of  schedules 
of  interstate  rates  with  the  Interstate 
Commerce  Commission,  and  Elkins  Act 
Feb.  19,  1903,  $  1,  post,  §  8597,  making 
the  willful  failure  to  comply  therewith 
a  misdemeanor  punishable  in  any  fed- 


eral court  having  jurisdiction  of  crimes 
within  the  district  in  which  the  offense 
was  committed,  the  offense  of  failing  to 
file  a  rate  schedule  with  a  commission 
is  committed  in  Washington,  where  the 
commission  has  its  office,  and  hence 
must  be  prosecuted  there.  New  York 
Cent.  &  H.  R.  R,  Co.  v.  U.  S.  (1908) 
166  Fed.  267,  92  C.  C.  A.  331,  reversing 
judgment  U.  S.  v.  New  York  Cent  & 
H.  R.  R.  Co.  (D.  C.  1907)  153  Fed. 
630. 

The  signing  of  a  **line  voucher"  by  a 
freight  claim  agent  at  Philadelphia,  in 
the  Third  circuit,  relating  to  the  pay- 
ment of  freight  in  the  Eighth  circuit, 
if  an  offense  punishable  under  section 
8574,  post,  is  not  begun  in  one  judicial 
circuit  and  completed  in  another,  within 
this  section,  and  is  therefore  not  cog- 
nizable in  a  district  court  in  the  Eighth 
circuit  U.  S.  v.  Fowkes  (1892)  53 
Fed.  13,  3  C.  C.  A.  394,  distinguishing 
In  re  Palliser  (1890)  136  U.  S.  257,  10 
Sup.  Ct  1034,  34  L.  Ed.  514,  and  Hor- 
ner V.  U.  S.  (1892)  143  U.  S.  207,  12 
Sup.  Ct  407,  36  L.  Ed.  126. 

Under  the  interstate  commerce  act, 
section  8574,  post,  making  it  an  offense 
to  secure  the  transportation  of  proper- 
ty by  any  carrier  subject  to  the  act  at 
less  than  the  regular  rates  by  means 
of  false  billing,  weights,  or  representa- 
tions as  to  the  contents  of  any  pack- 
age delivered  to  the  carrier  for  trans- 
portation, which  shall  subject  the  of- 
fender to  a  fine  and  imprisonment  on 
conviction  in  any  court  of  the  United 
States  of  competent  jurisdiction  "with- 
in the  district  in  which  such  offense  was 
committed,"  the  offense  is  fully  com- 
mitted by  a  consignor  at  the  place 
where  the  property  is  delivered  for 
transportation,  the  false  billing  made, 
and  the  illegal  rate  secured;  and  a 
court  of  another  district,  where  the 
property  is  delivered  to  the  consignee, 
has  no  jurisdiction  of  such  offense.  In 
re  Belknap  (D.  C.  1899)  96  Fed.  614. 

The  requirement  that  the  prosecution 
of  crimes  against  the  United  States  be 
had  in  the  state  or  district  where  the 
offense  was  committed,  which  is  made 
by  Const.  Amend.  6.  is  not  violated  by 
the  provision  of  Elkins  Act  Feb.  19, 
1903,  post,  §  8597,  under  which  the  of- 
fense of  obtaining  transportation  of 
goods  from  Kansas  City  to  New  York 
City  at  less  than  the  carrier's  publish- 
ed rates  may  be  tried  in  any  federal 
district  through  which  such  transporta- 
tion was  conducted.  Armour  Packing 
Co.  V.  U.  S.  (1908)  28  Sup.  Ct  428, 
.  209  U.  S.  56,  52  L.  Ed.  681  (affirming 
judgment  [1907]  153  Fed.  1,  82  C.  C. 
A.  135,  14  L.  R  A.  [N.  S.]  400) ;  Chi- 
cago, B.  &  Q.  Ry.  Co.  V.  Same  (1908) 
28  Sup.  Ct.  439,  209  U.  S.  90,  52  L.  Ed. 
698  (affirming  judgment  [1907]  157 
Fed.  830,  85  C.  C.  A.  194). 

The  offense  of  obtaining  transporta- 
tion of  property  in  interstate  or  foreign 
commerce  at  less  than  the  carrier's  pub- 
lished   rates,    created    by    Elkins    Act 
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Feb.  19,  1903,  post,  |  8597,  is  made 
triable  in  any  federal  district  through 
which  such  transportation  is  had  by 
the  provision  of  that  act  that  violations 
shall  be  prosecuted  in  any  court  of  the 
United  States  having  jurisdiction  of 
crimes  within  the  district  in  which  such 
violation  was  committed,  or  through 
which  the  transportation  may  have  been 
conducted.    Id. 

Under  the  provisions  of  the  interstate 
commerce  act,  section  8574,  post,  mak- 
ing it  an  offense  to  secure  the  trans- 
portation of  property  by  any  carrier 
subject  to  the  act  at  less  than  the  reg- 
ular rates  by  means  of  false  billing, 
weights,  or  representations  as  to  the 
contents  of  any  package  delivered  to 
the  carrier  for  transportation,  which 
shall  subject  the  offender  to  a  fine  and 
imprisonment  on  conviction  in  any  court 
of  the  United  States  of  competent  ju- 
risdiction "within  the  district  in  which 
such  offense  was  committed,*'  the  of- 
fense is  fully  committed  by  a  consignor 
at  the  place  where  the  property  is  de- 
livered for  transportation,  the  false 
billing  made,  and  the  illegal  rate  se- 
cured; and  a  court  of  another  district, 
where  the  property  is  delivered  to  the 
consignee,  has  no  jurisdiction  of  such 
offense.  In  re  Belknap  (D.  G.  1899)  96 
Fed.  614. 

16. Intoxicating  liquor^-An  in- 
dictment charging  that  the  defendant 
exported  intoxicating  liquors  from  a 
port  of  the  United  States  to  a  port  of 
Alaska,  and  there  landed  the  same, 
charges  an  offense  under  section  14  of 
the  act  providing  a  civil  government  for 
Alaska,  which  prohibits  the  importation 
of  intoxicating  liquors  into  the  terri- 
tory; and  the  exportation  of  such  liq- 
uors with  intent  to  import  them  into 
Alaska  constitutes  a  part  of  the  of- 
fense, which,  having  been  begun  in 
the  United  States  and  completed  in 
Alaska,  is  cognizable  in  the  courts  of 
either  jurisdiction,  the  act  of  congress 
creating  the  crime  being  a  part  of  the 
supreme  law  of  both.  U.  S.  v.  Murphy 
(D.  0.  1898)  91  Fed.  120. 

17.  —  Larceny.  — A  perscwi  who 
steals  goods  in  one  jurisdiction,  and 
brings  them  into  another,  is  guilty  of 
larceny  in  the  latter  place.  U.  S.  v. 
Tolson  (0.  C.  1803)  Fed.  Cas.  No.  16,- 
530;  Same  v.  Haukey  (0.  0.  1812) 
Fed.  Gas.  No.  15,328;  Same  v.  Mascm 
(C.  G.  1823)  Fed.  Gas.  No.  15,73a 

Where  defendant  was  charged  with 
larceny  of  the  United  States  mails  com- 
mitted in  Park  county,  in  the  First  ju- 
dicial district,  he  may  be  indicted  and 
tri^d  in  Arapahoe  county,  in  the  same 
district.  Beery  v.  U.  S.  (1873)  2  Golo. 
186. 

18.  —  Libel.— This  section  has  been 
held  not  to  apply  to  a  libel  published  in 
another  district  U.  S.  v.  Gomerford 
(G.  G.  1885)  25  Fed.  902,  903. 

Defendants  were  publishers  of  a 
newspaper  at  Indianapolis,  Ind.,  which 
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was  their  residence.  Gopies  of  such 
paper  were  deposited  in  the  post  oflBce 
in  Indianapolis  for  subscribers  at  Wash- 
ington, D.  G.  Held,  that  an  alleged 
criminal  libel  printed  in  such  paper 
was  published  in  Indiana  only,  and  not 
in  the  District  of  Golumbia  within  the 
sixth  constitutional  amendment.  U.  S. 
V.  Smith  (D.  G.  1909)  173  Fed.  227. 

19.  —  Murderw— If  this  section  is 
applicable  to  the  crime  of  murder,  it 
could  not  apply  if  the  stroke  were  given 
in  one  district,  and  the  death  ensued 
in  some  other  country  than  the  United 
States.  BaU  v.  JJ.  S.  (1891)  11  Sup. 
Gt  761,  767,  140  U.  S.  118,  35  L.  Ed. 
377. 

The  place  where  the  death  happens, 
and  not  that  where  the  mortal  stroke 
is  given,  determines  the  jurisdiction  of 
the  court  on  an  indictment  for  man- 
slaughter; othervTlse  where  the  in- 
dictment is  for  assault  and  battery. 
U.  S.  V.  Bladen  (G.  G.  1809)  Fed.  Gas. 
No.  14,605. 

In  the  case  of  a  homicide  by  shoot- 
ing, the  place  where  the  shot  takes  ef- 
fect, and  not  that  from  which  it  is 
fired,  determines  the  jurisdiction  of  the 
offense,  and,  where  a  shot  from  an 
American  vessel  in  a  foreign  harbor 
kills  a  person  on  board  of  a  foreign 
vessel  lying  in  such  harbor,  the  ju- 
risdiction of  the  offense  belongs  to  the 
foreign  government,  and  not  to  the 
courts  of  the  United  States,  under  Act 
1790,  c.  36,  §  12.  U.  S.  v.  Davis  (G. 
G.  1837)  Fed.  Gas.  No.  14,932. 

Evidence  held,  on  a  motion  for  a  new 
trial,  on  the  ground  of  the  insufficiency 
of  the  evidence  to  prove  that  the  crime 
was  committed  within  the  jurisdiction 
of  the  court,  sufficient  to  sustain  the 
conclusion  of  the  jury.  U.  S.  v.  Glein 
(D.  G.  1911)  189  Fed.  201. 

20. Perjury.  — Section       10295. 

post,  defining  perjury,  is  not  confined 
in  its  operation  to  places  within  the 
exclusive  jurisdictioni  of  the  United 
States,  but  is  of  universal  application 
vrithin  the  territorial  limits  thereof; 
and  the  crime  is  punishable  in  the  dis- 
trict court  of  the  district  in  which  it  is 
committed.  Gaha  v.  U.  S.  (1S94)  14 
Sup.  Ct  513,  152  U.  S.  211,  38  L.  Ed. 
415. 

21.  — .  Postal     offen8e8.r-One     who 

mailed  a  letter  containing  an  offer  for 
a  purchase  of  postage  stamps  on  credit, 
in  a  state  and  district  other  than  the 
state  and  district  where  the  letter  was 
received,  was  triable  in  the  latter  dis- 
trict. Palliser  v.  U.  S.  (1890)  10  Sup. 
Gt.  1034,  1036,  136  U.  a  257,  34  L.  Ed. 
514,  affirming  order  In  re  Palliser  (C. 
G.  1889)  40  Fed.  575. 

The  offense  of  delivering  lottery  mat- 
ter through  the  mails  is  distinct  from 
that  of  depositing  it  in  the  mails  and  is 
committed  at  the  place  of  the  delivery, 
and,  where  it  was  aUeged  that  defend- 
ant deposited  a  lottery  circular  in  the 
mail  at  New  York,  and  in  another  coont 
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that  he  caused  it  to  be  delivered 
throtxgh  the  mails  to  a  person  in  Il- 
linois, the  district  judge  for  the  South- 
ern District  6f  New  York  properly  is- 
sued a  warrant  for  the  removal  of  the 
defendant  to  Illinois  for  triaL  Horner 
V.  U.  S.  (1892)  12  Sup.  Ct.  407,  409, 
143  U.  S.  207,  36  L.  Ed.  120.  Under 
section  10383,  post,  an  indictment  hav- 
ing been  found  in  the  Southern  district 
of  Illinois  against  defendant  contain- 
ing five  counts,  the  first  four  of  which 
alleged  deposit  of  lottery  matter  in  the 
mails  by  defendant  at  New  Tork>  and 
thjB  last  that  he  knowingly  caused  such 
matter  to  be  delivered,  by  mail,  to  a 
person  in  the  Southern  district  of  Il- 
linois, and  that  he  had  previously  de- 
posited such  matter  in  the  maUs  in 
New  York,  for  such  delivery,  the  of- 
fense charged  in  the  fifth  count  was  not 
completed  except  upon  the  delivery 
of  the  prohibited  matter  in  Illinois; 
and  the  offense  was,  therefore,  consum- 
mated and  "committed"  there,  though 
begun  in  New  York,  and  was,  therefore, 
an  offense  legally  triable  in  Illinois. 
U.  S.  V.  Homer  (D.  O.  1891)  44  Fed. 
677,  order  affirmed  Homer  v.  U.'  S. 
(1892)  12  Sup.  Ot.  407,  143  U.  S.  207, 
36  L.  Ed.  126. 

The  offense  of  dSepositing  obscene 
matter  in  the  mails  is  completed  by  the 
act  of  depositing,  and  the  indictment 
and  prosecution  must  be  had  in  the  dis- 
trict where  the  matter  was  mailed.  U. 
S.  V.  Comerford  (D.  C.  1885)  25  Fed. 
902. 

Violations  of  R.  S.  |  3894,  post,  § 
10383,  by  depositing  lottery  circulars 
in  the  mail,  or  by  sending  them  by  mail, 
are  complete  without  transmission  or 
delivery  of  such  matter,  and  an  indict- 
ment therefor  can  be  tried  only  in  the 
district  in  which  the  matter  is  mailed; 
and  so  much  of  that  section  as,  amend- 
ed by  Act  Sept.  19,  1890,  provides  for 
the  trial  of  those  offenses  in  another 
district,  to  which  such  matter  is  car- 
ried by  mail  for  delivery,  conflicts  with 
Const  art.  3,  §  2,  and  also  with  the 
sixth  amendment  But  the  offense  of 
causing  the  prohibited  matter  to  be 
delivered  by  mail,  not  being  complete 
until  such  delivery,  may  be  tried  and 
punished  in  the  district  in  which  de- 
livery is  made.  U.  S.  v.  Conrad  (C.  O. 
1894)  59  Fed.  458,  explaining  Homer 
V.  U.  S.  (1892)  12  Sup.  Ot  522,  143 
U.  S.  570.  36  L.  Ed.  266. 

A  prosecution  under  section  10385, 
post,  prohibiting  the  use  of  the  post 
office  for  promoting  a  scheme  to  de- 
fraud, can  only  be  instituted  in  the  dis- 
trict in  which  the  fraudulent  matter 
was  placed  in  the  post  office.  U.  S.  v. 
Sauer  (D.  0.  1898)  88  Fed.  249. 


22.  — »  Receiving  pay  by  senator  or 
member  of  congress  in  violation  of  law. 

— ^In  a  transaction  whereby  a  United 
States  Senator  in  Washington  received 
checks  sent  from  St.  Louis,  Mo.,  for 
services  rendered  in  violation  of  section 
10283,  post,  the  payment  was  in  Wash- 
ington, and  there  was  no  beginning  of 
the  offense  in  Missouri,  so  as  to  bring 
the  case  within  this  section.  Burton  v. 
U.  S.  (1905)  25  Sup.  Ct  243,  245,  248, 
196  U.  S,  283,  49  L.  Ed.  482. 

The  physical  absence  of  accused  from 
Missouri  when  the  acceptance  by  a  St. 
Louis  corporation  of  an  offer  to  render 
services  in  consideration  of  the.  com- 
pensation forbidden  by  section  10283, 
post,  was  sent  by  mail  or  telegram  does 
not  deprive  the  circuit  court  for  the 
Eastern  district  of  Missouri  of  juris- 
diction of  the  offense.  Burton  v.  U.  S. 
(1906)  26  Sup.  Ct  688,  702,  202  U.  S. 
344,  50  L.  Ed.  1057,  6  Ann.  Cas.  392. 

23. Receiving  stolen  goods^-The 

receiving  of  stolen  goods  in  one  juris- 
diction with  knowledge  that  they  were 
stolen  in  another  is  an  offense  in  the 
former  jurisdiction.  U.  S.  v.  Mortimer 
(C.  C.  1845)  Fed.  Cas.  No.  15,821; 
Same  v.  Montgomery  (D.  C.  1875)  Fed. 
Cas.  No.  15,800. 

24. Violation  of  revenue  laws^ 

Upon  an  indictment  for  removing  whis- 
ky from  &  distillery  in  Pekin,  HI.,  and 
sending  it  to  St.  Louis,  under  a  false 
inspector's  brand,  and  without  paying 
the  tax,  defendant  contended  that  the 
whisky  was  taken  from  Illinois  to  St. 
Louis  by  government  officials  after  seiz- 
ing it,  and  that  the  district  court  for 
the  Eastern  district  of  Missouri  there- 
fore had  no  jurisdiction  of  the  offense. 
Held,  that  if  the  whisky  was  not  tak- 
en from  the  possession  of  the  railroad 
company  by  which  it  was  shipped,  be- 
fore it  arrived  in  St  Louis,  the  court 
had  jurisdiction.  U.  S.  v.  Sperry  (D.  C. 
1869)  Fed.  Cas.  No.  16.369. 

25.  Objection  to  prosecution  in 
wrong  districts— An  objection  that  de- 
fendant corporation  was  indicted  in  the 
wrong  district  could  not  be  raised  by 
plea  based  on  the  wording  of  the  in- 
formation. U.  S.  V.  J.  L.  Hopkins  & 
Co.  (D.  C.  1912)  199  Fed.  649. 

Cited    without    definite    application, 

Putnam  v.  U.  S.  (1896)  16  Sup.  Ct 
923,  931, 162  U.  S.  687.  40  L.  Ed.  1118; 
Thomas  v.  U.  S.  (1007)  156  Fed.  897, 
901,  84  C.  C.  A.  477,  17  L.  R.  A.  (N. 
S.)  720;  IT.  S.  v.  Ehrgott  (C.  C,  1910) 
182  Fed.  267;  U.  S.  v.  Albert  Steinfeld 
&  Co.  (D.  0   ^913)  209  Fed.  904,  906. 
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§  1025.  (Jud.   Code,   §  43.)     Suits  for  penalties  and  forfeitures, 
where  brought. 
All  pecuniary  penalties  and  forfeitures  may  be  sued*  for  and  re- 
covered either  in  the  district  where  they  accrue  or  in  the  district 
where  the  offender  is  found. 

R.  S.  §  732.    Act  March  3,  1911,  c.  231,  {  43,  36  Stat.  1100. 

Notes  of  DeoisioiM 


Applicability  of  statute  In  generals 

This  section  is  applicable  to  a  multi- 
tude of  penalties  and  forfeitures  con- 
cerning which  there  is  no  other  provi- 
sion unless  to  the  place  where  the  suit 
may  be  brought.  Pentlarge  v.  Kirby 
(D.  C.  1884)  19  Fed.  501,  506.  And 
merely  affirms  the  common-law  rule 
applicable  to  all  actions  ex  contractu 
that  they  may  be  brought  where- 
ever  the  defendant  is  found  and  repeals 
pro  tanto  the  Statutes  of  Elizabeth  and 
James  the  First,  which  confine  the  ju- 
risdiction in  actions  for  penalties  solely 
in  the  county  where  the  cause  of  action 
arose.  V.  S.  v.  Craig  (C.  C.  1886)  28 
Fed.  795,  800. 

District  in  which  action  may  or  must 
be  brought.— Neither  Const,  art  3,  §  2, 
nor  the  sixth  amendment,  relating  to 
venue  in  criminal  cases,  requires  an  ac- 
tion for  a  penalty  incurred  out  of  the 
limits  of  a  state  under  the  28-hour  law 
(Act  June  29,  1906,  post,  §§  8651-8654), 
to  be  brought  or  tried  in  the  district 
where  the  violation  occurs,  and  the  ac- 
tion may  be  tried  in  the  district  where 
the  defendant  resides  or  carries  on 
business,  as  provided  by,  post,  section 
8654  of  that  act  St  Louis  &  S.  F.  R. 
Co.  V.  U.  S.  (1909)  169  Fed.  69,  94  C. 
C.  A.  437. 

An  action  of  debt  to  recover  a  penalty 
for  violation  of  the  embargo  laws 
(1807-1808)  may  le  brought  in  any 
district  where  the  offender  may  be 
found.     Act  Feb.   28,   1839.    U.   S.  v. 


Woolsey  (D.  O.  1845)  Fed.  Cas.  No. 
16,762. 

Any  court,  within  whose  territorial 
jurisdiction  the  vessel  may  be  at  the 
time  of  the  commencement  of  a  suit  for 
penalties  under  sections  8229,  8239, 
post,  and  the  attachment  of  the  vessel 
by  the  marshal,  has  jurisdiction.  Pol- 
lock V.  The  Sea  Bird  (D.  C.  1880)  3 
Fed.  573. 

No  suit  for  a  penalty  can  be  main- 
tained except  in  the  district  where  the 
act  of  stamping  was  committed,  and 
this  section  does  not  apply  to  suits  un- 
der, post,  §  9447.  Pentlarge  v.  Kirby 
(D.  C.  1884)  19  Fed.  501.  An  action 
for  the  penalty  provided  for  by  section 
9447,  post,  may  be  brought  in  the  dis- 
trict court  where  the  offense  is  com- 
mitted; and  the  jurisdiction  of  the 
court  does  not  depend  on  the  residence 
of  the  parties.  Winne  v.  Snow  (D.  C. 
1884)  19  Fed.  507.  And  this  section 
is  limited  by  section  9447,  post,  to  the 
district  where  the  offense  was  commit- 
ted, though  applicable  when  the  defend- 
ant is  found  within  the  district  where 
the  offense  was  committed.  Hat-Sweat 
Mfg.  Co.  V.  Davis  Sewing  Mach.  Co. 
(D.  C.  1887)  81  Fed.  294,  296. 

Cited  without  definite  application, 
U.  S.  V.  Matthews  (1899)  19  Sup.  Ct 
413,  415,  173  U.  S.  381,  43  L.  Ed.  738; 
Davey  v.  U.  S.  (1913)  208  Fed.  237, 
125  C.  C.  A.  437;  U.  S.  v.  Payne  (D. 
C.  1884)  22  Fed.  426,  427. 


§  1026.  (Jud.  Code,  §  44.)     Suits  for  internal-revenue  taxes,  where 

brought. 
Taxes  accruing  under  any  law  providing  internal  revenue  may 
be  sued  for  and  recovered  either  in  the  district  where  the  liability 
for  such  tax  occurs  or  in  the  district  where  the  delinquent  resides. 

R.  S.  {  733.    Act  March  3,  1911,  c  231,  §  44,  36  Stat  1100. 

Notes  of  DeoiaioiM 

Statute  enlarging  or  affecting  general 
Jurisdiotion  of  the  court.— This  section 
extended  the  part  of  Act  of  May  4, 
1858,  which  is  embodied  in  R.  S.  §  741, 
incorporated  in  Jud.  Code,  §  54,  post,  § 
1036,  to  the  case  of  a  defendant  resid- 
ing out  of  the  state,  but  interested  in 
property  of  a  local  nature  within  the 
jurisdiction  which  plaintiff  was  seek- 
ing to  subject  to  a  lien,  but  did  not 
otherwise  enlarge  or  affect  the  general 
jurisdiction  of  the  court  in  a  suit  of  a 


local  nature.  East  Tennessee,  Y.  A  6. 
R.  Co.  V.  Atlanta  &  F.  R.  Co.  (C.  C. 
1892)  49  Fed.  608, 15  L.  R.  A.  109. 

District  In  which  suit  may  be  brought. 

—A  suit  will  not  lie  to  recover  a  tax  in 
a  district  other  than  that  in  which  the 
tax  accrues,  or  that  in  which  the  de- 
linquent resides,  although  he  may  be 
found  and  served  with  process  therein. 
U.  S.  V.  New  York,  N.  H.  &  H.  R.  Co. 
(D.  C.  1878)  Fed.  Cas.  No.  15,874. 


§  1027.  (Jud.  Code,  §  45.)     Seizures,  where  cognizable. 

Proceedings  on  seizures  made  on  the  high  seas,  for  forfeiture 
under  any  law  of  the  United  States,  may  be  prosecuted  in  any  dis- 
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trict  into  which  the  property  so  seized  is  brought  and  proceedings 
instituted.  Proceedings  on  such  seizures  made  within  any  district 
shall  be  prosecuted  in  the  district  where  the  seizure  is  made,  except 
in  cases  where  it  is  otherwise  provided. 

R.  S.  §  734.    Act  March  3, 1911,  c.  231,  §  46,  36  Stat  1100. 

N€>ieB  of  DeoisioiM 


1.  "High  seas"  defined. 

2.  Lawful  seizure  essential  to  Jurisdiction. 

3.  Jurisdiction  on  restoration  of  property. 

4.  District  In  which  proceedings  may  he 

brought. 

6.  District  Court  of  Alaska. 

.  6.  Intervention  by  state  authority, 

7.  Property  subject  to  statute. 

8.  Procedure. 

9.  Trial  by  Jury. 
10.  Appeal. 

1.  "High  seas''  deflned^The  part  of 
the  sea  below  low- water  mark,  and  not 
within  the  body  of  any  country,  is  the 
"high  seas"  within  Act  1789,  §  9.  The 
Abby  (0.  0.  1818)  Fed.  Cas.  No.  14; 
Gedney  v.  L'Amistad  (D.  G.  1840)  Fed. 
Cas.  No.  5,294a;  Johnson  v.  Twenty- 
One  Bales,  etc.  (C.  C.  1814)  Fed.  Cas. 
No.  7,417;  The  Martha  Anne  (D.  O. 
1843)  Fed.  Cas.  No.  9,146;  Thackarey 
V.  The  Farmer  of  Salem  (D.  C.  1835) 
Fed.  Cas.  No.  13,852;  U.  S.  v.  The 
Julia  Lawrence  (D.  C.  1871)  Fed.  Cas. 
No.  15,502.  And  see  notes  under  post, 
§  10445. 

2.  Lawful  seizure  essential  to  Juris- 
diction.—Lawful  seizure  is  essential  to 
sustain  jurisdiction.  U.  S.  ▼.  Larkin 
(1908)  28  Slip.  Ct  417,  419,  208  U.  S. 
333,  52  L.  Ed.  517. 

3.  Jurisdiction  on  restoration  of 
property.— Where  a  seizure  is  volunta- 
rily abandoned,  and  the  property  is  re- 
stored before  the  libel  or  information  is 
filed  and  allowed,  the  district  court  has 
no  jurisdiction  of  the  cause.  The  Ann 
(1815)  9  Cranch,  289,  290,  3  L.  Ed. 
734. 

4.  District  in  whicli  proceedings  may 
be  brought.— The  trial  of  seizures  un- 
der Act  Feb.  18,  1793,  post,  §  8135,  is 
to  be  in  the  judicial  district  in  which 
the  seizure  was  made  without  regard  to 
the  district  where  the  forfeitures  ac- 
crued. Keene  v.  U.  S.  (1809)  5  Oranch, 
304,  3  L.  Ed.  108. 

This  provision,  as  originally  enacted 
in  section  9  of  the  Judiciary  Act  of 
1789,  c.  20,  marks  out  the  general  juris- 
diction of  the  district  courts  and  of  the 
several  district  courts  in  relation  to 
each  other  in  cases  of  seizures  on  wa- 
ters of  the  United  States,  and,  if  made 
within  the  waters  of  one  district,  the 
jurisdiction  attaches  to  the  court  of 
that  district,  but  where  the  seizure  is 
made  on  the  high  seas,  the  jurisdiction 
is  conferred  on  no  particular  district 
court,  and  it  may  be  exercised  by  the 
court  of  any  district  into  which  the 
property  is  carried  and  there  proceeded 
against.  The  Merino  (1824)  9  Wheat 
391,  401,  6  L.  Ed.  118. 

Jurisdiction  of  a  seizure  on  the  high 


seas  belongs  to  the  court  of  the  district 
into  which  the  property  is  brought. 
The  Abby  (C.  O.  1818)  Fed.  Cas.  No. 
14;  The  Peterhofif  (D.  C.  1863)  Fed. 
Cas.  No.  11,024.  citing  The  Merino,  22 
U.  S.  (9  Wheat.)  391. 

A  vessel  lying,  when  seized,  a  half 
mile  from  shore  oft  CoUoden  Point, 
Long  Island,  though  in  Long  Island 
Sound,  is  on  the  high  seas,  and  the 
court  into  whose  district  she  is  first 
carried  has  jurisdiction.  The  fact  that 
persons  were  temporarily  on  shore  at 
the  time  does  not  affect  the  jurisdic- 
tion. Gedney  v.  L*  Amis  tad  (D.  C. 
1840)  Fed.  Cas.  No.  5,294a. 

Where  an  American  vessel  is  seized 
within  the  territorial  jurisdiction  of  a 
foreign  power,  the  law  does  not  connect 
that  trespass  with  a  subsequent  seizure 
by  the  civil  authority  under  the  process 
of  the  district  court,  so  as  to  annul  the 
proceedings  of  that  court  against  the 
vessel.  The  Richmond  v.  U.  S.  (1815) 
9  Cranch,  102,  104,  3  L.  Ed.  670. 

A  libel  in  rem  in  the  case  of  seizure 
and  forfeiture  of  a  vessel  for  violating 
the  laws  relating  to  the  slave  trade  may 
be  prosecuted  in  any  district  of  the 
United  States  where  the  property  is 
found.  The  Slavers  (1864)  2  Wall.  383, 
401,  17  L.  Ed.  911;  The  Washington 
(D.  C.  1855)  Fed.  Cas.  No.  17,222. 

The  place  of  seizure,  and  not  the 
place  of  committing  the  offense,  gives 
the  court  jurisdiction  in  cases  of  for- 
feiture in  rem.  The  OcUvia  (C.  C. 
1813)  Fed.  Cas.  No.  10,422;  U.  S.  v. 
Three  Hundred  and  Ninety-Six  Barrels 
of  Distilled  Spirits  (D.  C.  1866)  Fed. 
Cas.  No.  16,502. 

In  a  case  of  seizure,  the  place  of  sei- 
zure, and  not  that  of  the  commission  of 
the  act  on  account  of  which  the  seizure 
is  made,  determines  the  jurisdiction; 
and  the  clause  in  section  4499  of  the 
Bevised  Statutes,  post,  §  8275,  that 
vessels  offending  in  certain  ways  "may 
be  seized  and  proceeded  against  by  way 
of  libel  in  any  district  court  of  the 
United  States  having  jurisdiction  of 
the  offense,"  does  not  change  this 
rule;  the  court  in  whose  district  a  sei- 
zure is  made  acquiring  thereby  jurisdic- 
tion of  the  subject-matter  or  cause  of 
suit.  The  Idaho  (D.  0.  1886)  29  Fed. 
187. 

The  district  court  has  no  jurisdiction 
in  cases  of  libel  for  seizures  made  in 
another  district  from  that  where  the 
proceedings  are  instituted.  The  Little 
Ann  (C.  C.  1810)  Fed.  Cas.  No.  8,397. 

5.  District  Court  of  Alaska.— Under 
H.  S.  §  563  (ante,  §  991),  and  this  sec- 
tion, defining  the  admiralty  jurisdiction 
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of  the  district  courts,  and  Act  May  17,  is  liable  to  seizure  and  condemnation 

1884,  establishing  the  district  of  Alas-  when  driven  in  its  subsequent  course 

ka,  the  district  court  of  Alaska  has  ju-  into  a  port  of  the  United  States.    The 

risdiction    to    declare   a    forfeiture    of  Slavers    (1864)    2  WalL  383,  395,  17 

vessels  guilty  of  taking  fur  seal  in  vio-  L.  Ed.  911. 

lation  of  R.   S.  |  1956,  post,   §  8850,  „    „    _^  mu       i.    *t.  a 

in  any  of  the  navigable  waters  acquir-  .  «•  '^'^^■^-^?"«^    ^^    ^^?^^' 

ed  from  Russia  by  the  treaty  of  March  ^««  ^^l  be  b1«mM  in  general  co^ormi- 

30,  1867,  over  which  the  United  States  ^  ^  the  practice  in  admiralty,  they 

may   lawfully   exercise   dominion.     Ex  ?<>  "l^^^^f*?*^  constitute  a  "cause 

parte  Cooper  (1892)   12  Sup.  Ct  453,  ^  admiralty."    Proceedings  as  to  tna^ 

459,  143  U.  S.  472,  36  L.  Ed.  232.  *>y  ^^^y  and  exceptions  to  evidence  held 

required  to  conform  to  the  course  of 

6.  intervention  by  state  authority^—  proceedings  by  information  on  the  corn- 
United  States  courts  have  exclusive  ju-  mon-law  side  of  the  court  Union  Ins. 
risdiction  of  all  seizures  under  laws  of  q^^  y^  jj^  g,  (1867)  6  Wall.  759,  766, 
the  United  States,  and  any  intervention  13  j;^  Ed.  879. 

of  a  state  authority  is  unlawful  which 

might  obstruct  the  exercise  of  this  ju-  9.  Trial  by  Juryw— Issues  of  fact,  on 

risdiction   by    taking    the    thing   seized  demand  of  either  party,  held  triable  by 

out  of  the  hands  of  the  United  States  jury.     Union  Ins.  Co.  y.  U.  S.   (1867) 

officer.     Slocum  v.  Mayberry  (1817)  2  6  WalL  759,  764,  18  L.  Ed.  879. 

Wheat  1,  9,  4'Ii.  Ed.  169.  ,q,  Appeal^Where  a  proceeding  to 

7.  Property  subject  to  statutew— Act  enforce  forfeiture  was  carried  on  in  a 
Aug.  6,  1861,  extended  to  all  proper-  circuit  court  by  libel  monition,  claim  in- 
ty.  Union  Ins.  Co.  v.  U.  S.  (1867)  6  terposed,  and  testimony  taken  in  con- 
Wall.  759,  763,  18  L.  Ed.  879.  A  formity  with  admiralty  practice,  and 
vessel  begun  to  be  fitted  and  equipped  without  a  jury  anywhere,  jurisdiction 
for  a  slave  voyage  in  a  port  of  the  was  taken  by  the  supreme  court  on  ap- 
United  States,  then  going  to  a  foreign  peal  only  to  reverse  the  decree  as  ir- 
port,  to  evasively  complete  the  fitting  regular  and  direct  a  new  trial.  Union 
and  equipping,  and  so  completing  it,  and  Ins.  Co.  v.  U.  S.  (1867)  6  WalL  759, 
from  such  port  continuing  the  voyage,  765,  18  L.  Eld.  879. 

§  1028.  (Jud.  Code,  §  46.)  Capture  of  insurrectionary  property, 
where  cognizable. 
Proceedings  for  the  condemnation  of  any  property,  captured, 
whether  on  the  high  seas  or  elsewhere  out  of  the  limits  of  any 
judicial  district,  or  within  any  district,  on  accoimt  of  its  being 
purchased  or  acquired,  sold  or  given,  with  intent  to  use  or  employ 
the  same,  or  to  suffer  it  to  be  used  or  employed,  in  aiding,  abetting, 
or  promoting  any  insurrection  against  the  Government  of  the  United 
States,  or  knowingly  so  used  or  employed  by  the  owner  thereof,  or 
with  his  consent,  may  be  prosecuted  in  any  district  where  the  same 
may  be  seized,  or  into  which  it  may  be  taken  and  proceedings  first 
instituted. 

R.  S.  {  735.    Act  March  3,  1911,  c.  231,  §  46,  36  Stat.  1100. 
Note*  of  Deoisioiia 
Property    subject    to    proceedings^-         Procedure.— See  notes  under  ante,  { 
Act  Aug.  6,  1861,  extended  to  aU  prop-      1027. 

erty.     Union  Ins.  Co.  y.  U.  S.  (1867)         Cited    without    definite    appiicatlou, 
6  Wall.  759,  763,  18  L.  Ed.  879.  Titus  v.  U.  S.  (1874)  20  WalL  475.  22 

L.  Ed.  400. 

§  1029.  (Jud.  Code,  §  47.)      Certain  seizures  cognizable  in  any  dis- 
trict into  which  the  property  is  taken. 

Proceedings  on  seizures  for  forfeiture  of  any  vessel  or  cargo 
entering  any  port  of  entry  which  has  been  closed  by  the  Presi- 
dent in  pursuance  of  law,  or  of  goods  and  chattels  coming  from  a 
State  or  section  declared  by  proclamation  of  the  President  to  be  in 
insurrection  into  other  parts  of  the  United  States,  or  of  any  vessel 
or  vehicle  conveying  such  property,  or  conveying  persons  to  or  from 
such  State  or  section,  or  of  any  vessel  belonging,  in  whole  or  in 
part,  to  any  inhabitant  of  such  State  or  section,  may  be  prosecuted 
in  any  district  into  which  the  property  so  seized  may  be  taken  and 
proceedings  instituted;   and  the  district  court  thereof  shall  have  as 
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full  jurisdiction  over  such  proceedings  as  if  the  seizure  was  made 
in  that  district. 

R.  S.  §  504.    Act  March  3,  1911,  c.  231,  {  47,  36  Stat.  1100. 

§  1030.  (Jud.  Code,  §  48.)     Jurisdiction  in  patent  cases. 

In  suits  brought  for  the  infringement  of  letters  patent  the  dis- 
trict courts  of  the  United  States  shall  have  jurisdiction,  in  law  or 
in  equity,  in  the  district  of  which  the  defendant  is  an  inhabitant, 
or  in  any  district  in  which  the  defendant,  whether  a  person,  partner- 
ship, or  corporation,  shall  have  committed  acts  of  infringement  and 
have  a  regular  and  established  place  of  business.  If  such  suit  is 
brought  in  a  district  of  which  the  defendant  is  not  an  inhabitant, 
but  in  which  such  defendant  has  a  regular  and  established  place  of 
business,  service  of  process,  summons,  or  subpoena  upon  the  defend- 
ant may  be  made  by  service  upon  the  agent  or  agents  engaged  in  con- 
ducting such  business  in  the  district  in  which  suit  is  brought. 

Act  March  3,  1897,  c.  395,  29  Stat  695.    Act  March  3,  1911,  c.  231,  {  48, 

36  Stat.  1100. 

Notes  of  Deeisions 


1.  Repeal  of  prior  statutes. 

2.  Applicability  of  statuU  to  inhabitanta 

and  aliens. 

8.    InhabiUnt  within  statute. 

4.    Regular  and  established  place  of  busi- 
ness. 

6.    Jurisdiction  of  injunction  suit. 

6.  Making  foreign  corporations  a  party. 

7.  District  In  which  suit  may  or  must  be 

brought. 

8.  Joinder  of  causes  of  acUon  as  affecUng 

Jurisdiction. 

9.  Burden  of  proof  of  Jurisdictional  facts. 
10.    Sufficiency    of    proof    of    Jurisdictional 

facts. 
U.    Waiver  of  llmlUtions  as  to  Jurisdiction. 

12.    Acta  constituting  waiver. 

13.    Time  and  manner  of  raising  ob- 
jections to  court's  Jurisdiction. 

14.  Service  of  process. 

16.    Return  of  service  of  process  as  showing 
Jurisdictional  facts. 

16.  Pleading,    requisites    of    bill    to    show 

Jurisdiction. 

17.  - —   To  authorise  service  of  process  on 

agent. 

18.  Order  vacaUng  service  of  process  as  ap- 
pealable. 

19.  Decisions  under  general  statute  defin- 

ing venue. 

1.  Repeal    of    prior    statutes.— This 

section  did  not  repeal  prior  statutes,  so 
as  to  oust  the  courts  of  jurisdiction  in 
pending  cases  not  falling  within  the 
jurisdictional  limits  prescribed.  West- 
inghouse  Air  Br^ke  Co.  ▼.  Great 
Northern  Ry.  Co.  (1898)  88  Fed.  258, 
31  C.  C.  A.  525. 

The  requirements  of  this  section  are 
unaffected  by  the  Judiciary  Acts  of 
1887,  1888.  Cheatham  Electric  Switch- 
ing D.  Co.  V.  Transit  D.  Co.  (C.  C. 
1911)  191  Fed.  727. 

2.  Applicability  of  statute  to  Inhabi- 
tants and  aliens^-This  section  applies 
only  to  defendants  who  are  inhabitants 
of  some  district  within  the  United 
States,  and  does  not  affect  patent  suits 
afirainst  aliens,  which  may  be  brought 
in  any  district  where  the  defendant 
may  be  found.  United  Shoe  Machinery 
Co.  y.  Duplessis  Independent  Shoe  Ma^ 
chinery  Go.  (C.  G.  1904)  133  Fed.  930. 
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3.  Inhabitant  within  statute.— A  cor- 
poration not  incorporated  in  Colorado 
is  not  an  inhabitant  of  the  district  of 
Colorado.  Weller  v.  Pennsylvania  B. 
Co.  (C.  C.  1902)  113  Fed.  502. 

4.  Regular  and  established  place  of 

businesSiT-Foreign  corporation,  employ- 
ing Eastern  representative  in  New  York 
City  to  solicit  orders  to  be  filled  from 
home  office,  held  not  to  have  a  regular 
place  of  business  in  Southern  district 
of  New  York,  within  Act  March  3,  1897, 
giving  federal  District  Court  jurisdic- 
tion of  patent  infringement  suits  in 
the  district  in  which  defendant  has 
such  a  place  of  business.  W.  S.  Tyler 
Co.  V.  Ludlow-Saylor  Wire  Co.  (1915) 
35  Sup.  Ct.  458,  236  U.  S.  723,  59  L. 
Ed.  808,  affirming  decree  (1914)  212 
Fed.  156,  129  C.  C.  A.  12. 

The  temporary  occupation  by  a  cor- 
poration of  another  state  of  space  in 
an  exposition  for  the  exhibition  of  its 
wares  does  not  make  such  place  a  "reg- 
ular and  established  place  of  business" 
of  the  corporation,  within  this  section, 
so  as  to  give  a  court  in  that  district 
jurisdiction  of  a  suit  against  it  for  in- 
fringement of  a  patent.  L.  E.  Water- 
man Co.  V.  Parker  Pen  Co.  (C.  C. 
1900)  100  Fed.  544. 

Where  a  manufacturing  corporation 
of  Ohio,  which  there  manufactures  ar- 
ticles alleged  to  infringe,  consigns  them 
to  a  second  corporation,  doing  business 
in  New  York,  w^hich  is  given  the  exclu- 
sive right  to  sell  the  same  within  a 
given  territory,  being  charged  therewith 
at  a  fixed  price,  but  privileged  to  re- 
turn any  part  of  the  same  and  receive 
credit  therefor,  and  the  manufacturing 
corporation  pays  the  cost  of  advertis- 
ing, furnishes  catalogues,  etc.,  the  lat- 
ter is  a  participator  in  the  sales  of 
such  articles  for  use  in  New  York,  and 
the  office  of  the  second  corporation  is 
its  regular,  established  place  of  busi- 
ness. Thomson-Houston  Electric  Co. 
V.  Bullock  Electric  Co.  (O.  C.  1900) 
101  Fed.  587. 

A  railroad  company  which  maintains 
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an  office  in  the  district  of  Colorado,  but 
whose  agent  there  has  authority  to 
solicit  business  onlj,  and  who  makes  no 
contracts  for  the  carriage  of  freight  or 
passengers,  has  no  "regular  and  ee- 
tabUshed  place  of  business"  in  the  dis- 
trict Weller  v.  Pennsylvania  R.  Co. 
(C.  C.  1902)  113  Fed.  502. 

To  confer  jurisdiction  in  a  suit  for 
infringement  of  a  patent  filed  against 
a  foreign  corporation  it  is  not  necessary 
that  the  defendant  should  have  had  a 
regular  and  established  place  of  busl- 
-  ness  within  the  district  at  the  time  the 
alleged  acts  of  infringement  were  com- 
mitted therein,  but  it  is  sufficient  if  it 
had  such  place  at  the  time  of  bringing 
suit.  Underwood  Typewriter  Co.  v. 
Fox  Typewriter  Co.  (C.  C.  1908)  '158 
Fed.  476. 

A  corporation  held  to  have  a  ''place 
of  business '  in  New  York,  and  was 
therefore  subject  to  suit  there.  Chade- 
loid  Chemical  Co.  v.  Chicago  Wood 
Finishing  Co.  (C.  C.  1910)  180  Fed. 
770. 

An  office  of  a  sales  agent  on  commis- 
sion, maintained  at  his  own  expense, 
held  not  to  be  a  **regular  and  establish- 
ed place  of  business"  of  a  nonresident 
corporation,  which  subjected  it  to  suit 
for  infringement  in  that  district,  under 
this  section.  General  Electric  Co.  v. 
Best  Electric  Co.  (D.  C.  1914)  220 
Fed.  347. 

5.  Jurisdiction  of  inlunctlon  suit.— So 
much  of  a  bill  as  charges  defendants 
with  inducing  patent  licensees  from 
plaintiff  to  sell  devices  embodying  the 
patents  in  a  manner  not  permitted  by 
their  licenses  and  praying  for  an  in- 
junction presents  a  case  arising  under 
the  patent  laws  of  which  a  federal 
court  has  jurisdiction  under  Judicial 
Code,  §§  24,  48,  and  256  (this  compila- 
tion, §§  991,  1030,  1233).  Geneva  Fur- 
niture Mfg.  Co.  V.  S.  Karpen  &  Bros. 
(1915)  35  Sup.  Ct  788,  238  U.  S.  254, 
59  L.  Ed.  1295. 

6.  Making  foreign  corporations  a  par- 
ty.—Under  this  section  and  section 
1032,  post,  foreign  corporation,  which 
had  assumed  defense  of  patent  infringe- 
ment suit  against  user  of  its  alleged 
infring^ing  device,  held  to  be  made  a 
party  to  the  record.  Dicks  Press 
Guard  Mfg.  Co.  v.  Bowen  (D.  C.  1916) 
229  Fed.  193. 

7.  District  In  which  suit  may  or  must 
be  brottght.r-ThiB  section  restricts  the 
jurisdiction  of  the  circuit  courts. 
United  Shoe  Machinery  ijo.  v.  Duples- 
sis  Independent  Shoe  Machinery  Co. 
(C.  C.  1904)  133  Fed.  930.  And  a  suit 
can  be  maintained  only  in  the  district 
of  which  the  defendant  is  an  inhabitant, 
or  in  a  district  in  which  the  defendant 
has  committed  acts  of  infringement,  and 
has  a  regular  and  established  place 
of  business.  Shaw  v.  American  Tobac- 
co Co.  (1901)  108  Fed.  842,  48  C.  C. 
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A.  68;  Bowers  v.  Atlantic,  G.  &  P. 
Co.  (C.  C.  1900)  104  Fed.  887.  A 
court  has  jurisdiction  in  a  district 
where  defendant  has  an  established 
place  of  business  from  which  it  sold 
the  alleged  infringing  articles,  and  in 
which  it  also  assembled  the  diiferent 
parts  of  such  articles.  American  Stok- 
er Co.  y.  Underfeed  Stoker  Co.  of 
America  (C.  C.  1910)  182  Fed.  642, 
decree  affirmed  (1911)  188  Fed.  314, 
110  C.  C.  A.  292. 

To  sustain  the  jurisdiction  of  the 
court  of  a  suit  for  infringement  of  a 
patent  in  a  district  wherein  neither 
party  resides  or  is  a  citizen  under  this 
section,  there  must  have  been  a  com- 
pleted act  of  infriagement  by  defend- 
ant in  such  district.  Consolidated  Rub- 
ber Tire  Co.  v.  Republic  Rubber  Co. 
(D.  C.  1912)  195  Fed.  768.  decree  re- 
versed (C.  C.  A.  1913)  202  Fed.  1021. 
The  infringement  must  not  only  have 
been  committed  within  the  district,  but 
the  defendant  must  also  have,  at  the 
time  the  suit  is  commenced,  a  regular 
and  established  place  of  business  with- 
in the  district.  The  fact  that  defend- 
ant had  such  place  of  business  when 
the  infringement  was  committed  is  in- 
sufficient, where  for  any  cause  it  was 
abandoned  prior  to  the  service  of  pro- 
cess on  its  former  agent    Feder  v.  A. 

B.  Fiedler  &  Sons  (C.  C.  1902)  110 
Fed.  378. 

The  court  for  the  Southern  district 
of  New  York  has  jurisdiction  of  a  suit 
for  infringement  of  a  patent  against  a 
corporation  of  another  state  under  this 
section,  where  defendant  has  a  regu- 
lar and  established  place  of  business  in 
New  Xork.  City,  where  its  agent,  act- 
ing under  his  general  authority,  accept- 
ed an  offer  and  completed  a  contract  of 
sale  for  an  infringing  article,  which 
was  recognized  by  defendant  as  valid. 
Chicago  Pneumatic  Tool  Co.  v.  Phila- 
delphia Pneumatic  Tool  Co.  (C.  C. 
1902)  118  Fed.  852. 

Defendant  corporation  was  organiz- 
ed under  the  laws  of  New  Jersey,  and 
its  manufacturing  plant  and  general 
offices  were  in  Massachusetts.  It  main- 
tained an  office  in  New  York  City, 
where  orders  were  taken  for  goods, 
which  were  forwarded  to  the  general 
office,  and,  if  accepted,  the  goods  were 
there  delivered  on  board  cars  for  ship- 
ment to  the  purchaser.  Held,  that  a 
suit  for  infringement  of  a  patent  by 
machines  so  made  and  sold  by  defend- 
ant through  its  New  York  office,  and 
shipped  to  the  purchasers  in  New  York 
City  for  use  there,  could  be  maintained 
in  the  Southern  District  of  New  York. 
Westinghouse  Electric  &  Mfg.  Co.  v. 
Stanley  Electric  Mfg.  Co.  (C.  C.  1903) 
121  Fed.  101. 

A  defendant  not  a  resident  of  the  dis- 
trict in  which  he  is  sued  must  both 
have  a  place  of  business  and  have  in- 
fringed the  patent  in  such  district 
United    States  ConsoL   Seeded   Raisin 
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Co.  ▼.  Phcenix  Baisin  Seeding  &  Pack- 
ing Co.  (C.  C.  1903)  124  Fed.  234. 

To  confer  jurisdiction  in  a  suit 
against  a  foreign  corporation  it  is  not 
necessary  that  the  defendant  should 
have  had  a  regular  and  established 
place  of  business  within  the  district  at 
the  time  the  alleged  acts  of  infringe- 
ment were  committed  therein,  but  it 
is  sufficient  if  it  had  such  place  at  thd 
time  of  bringing  suit.  Underwood 
Typewriter  Co.  v.  Fox  Typewriter  Co. 
(C.  C.  1908)  158  Fed.  478. 

Where  infringing  articles  are  in  use 
in  the  district  in  which  the  owner  of 
the  patent  resides,  though  made  else- 
where, he  is  not  subject  to  criticism 
for  exercising  his  legal  right  to  sue  the 
users  in  that  district  instead  of  going 
to  the  district  of  the  manufacture  and 
there  bringing  suit  against  the  maker. 
Ryder  v.  Townsend  (C.  C.  1911)  188 
Fed.  792. 

Where  one  of  two  nonresident  de- 
fendants, each  of  whom  had  an  estab- 
lished place  of  business  in  the  district 
of  smt,  had,  prior  to  such  suit,  con- 
structed an  infringing  machine  for  the 
other,  and  assisted  the  latter  in  in- 
stalling the  same  for  use  by  a  third 
defendant  within  the  district,  there  was 
such  a  completed  act  of  infringement, 
or  threatened  infringement,  by  each 
defendant  within  the  district,  as  to  give 
the  court  jurisdiction.  Edison  v.  Al- 
lis-Chalmers  Co.  (C.  C.  1911)  191  Fed. 
837. 

Suit  for  infringement  of  patent  held 
not  maintainable  in  district  where  no 
sales  had  been  made,  except  by  taking 
orders  and  mailing  them  to  the  defend- 
ant to  accept  or  reject.  United  Auto- 
graphic Register  Co.  v.  Egry  Register 
Co.  (D.  C.  1915)  219  Fed.  637. 

Foreign  corporation  did  not  infringe 
complainant's  patent  in  Southern  dis- 
trict of  New  York,  within  Act  March 
3,  1897,  where  its  local  representative 
in  New  York  received  and  forwarded 
to  its  home  office  in  Missouri  order  for 
the  infringed  articles  thereafter  shipped 
to  New  York.  W.  S.  Tyler  Co.  v.  Lud- 
low-Saylor  Wire  Co.  (1915)  35  S.  Ct 
458,  230  U.  S.  723,  59  L.  Ed.  808,  af- 
firming decree  (1914)  212  Fed.  156, 129 
C.  C.  A.  12.  And  see  Westinghouse  Air 
Brake  Co.  v.  Great  Northern  Ry.  Co. 
(1898)  88  Fed.  258,  31  C.  C.  A.  525, 
holding  that  prior  to  this  section  a  suit 
for  infringement  could  be  brought  in 
any  district  where  valid  service  could 
be  had. 

8.  Joinder  of  causes  of  act  Ion  as  af- 
fecting Jurisdiction^— A  claim  for  dam- 
ages for  conspiracy  to  injure  complain- 
ant in  his  property  rights  cannot  be 
joined  in  a  suit  in  equity  for  an  injunc- 
tion and  accounting  for  infringement  of 
a  patent  for  the  purpose  of  obtaining 
jurisdiction  over  a  defendant  who  could 
not  be  sued  in  the  district  for  the  in- 
fringement Cheatham  Electric  Switch- 
ing Device  Co.  v.  Transit  Development 
Co.  (C.  C.  19U)  191  Fed.  727. 


9.  Burden  of  proof  of  Jurisdictional 
factsw— The  burden  rests  on  complain- 
ant in  a  suit  for  infringement  of  a 
patent  to  establish,  not  only  that  the 
infringement  occurred  within  the  ter- 
ritorial jurisdiction  of  the  court,  but 
also  that  defendant  was  regularly  en- 
gaged in  business  therein.  Underwood 
Typewriter  Co.  v.  Fox  Typewriter  Co. 
(C.  C.  1910)  181  Fed.  541. 

A  defendant,  not  an  inhabitant  of  the 
district  where  an  infringement  suit  is 
instituted,  must  affirmatively  be  shown 
to  have  committed  an  act  of  infringe- 
ment and  have  a  regularly  established 
place  of  business  therein.  Edison  v. 
AUis-Chalmers  Co.  (C.  C.  1911)  191 
Fed.  837. 

10.  Sufficiency  of  proof  of  Jurisdic- 
tional facts^-A  return  of  service  of 
process  at  "the  place  of  business"  of 
defendant  is  not  conclusive  that  such 
place  is  a  regular  and  established  place 
of  business.  Ii.  E.  Waterman  Co.  v. 
Parker  Pen  Co.  (C.  C.  1900)  100  Fed. 
544. 

In  an  action  brought  in  the  Southern 
district  of  New  York  against  a  New 
Jersey  corporation  which  has  a  reg- 
ular and  established  place  of  business 
in  such  district,  proof  that  representa- 
tives of  defendant,  who  had  no  power 
to  bind  it  to  terms  of  sale,  solicited 
proposals  for  machines  manufactured 
by  it  in  another  state,  which  proposals 
were  invariably  forwarded  to  the  fac- 
tory, where  the  sales  were  completed 
and  delivery  made,  does  not  show  com- 
pleted acts  of  infringement  in  such  dis- 
trict, so  as  to  give  such  court  juris- 
diction to  issue  an  injunction  against 
defendant  Westinghouse  Electric  & 
Mfg.  Co.  V.  Stanley  Electric  Mfg.  Co. 
(C.  C.  1902)  116  Fed.  641. 

Defendant  corporation  was  organized 
under  the  laws  of  New  Jersey,  and  its 
manufacturing  plant  and  general  offices 
were  in  Massachusetts.  It  maintained 
an  office  in  New  York  City,  where  or- 
ders were  taken  for  goods,  which  were 
forwarded  to  the  general  office,  and,  if 
accepted,  the  goods  were  there  deliv- 
ered on  board  cars  for  shipment  to  the 
purchaser.  Held,  that  a  suit  for  in- 
fringement of  a  patent  by  machines  so 
made  and  sold  by  defendant  through  its 
New  York  office,  and  shipped  to  the 
purchasers  in  New  York  City,  for  use 
there,  could  be  maintained  in  the 
Southern  District  of  New  York.,  West- 
inghouse Electric  &  Mfg.  Co.  v.  Stanley 
Electric  Mfg.  Co.  (C.  O.  1903)  121 
Fed.  101. 

Infringement  within  the  district  of  suit 
required  to  sustain  the  suit,  under  this 
section,  is  not  made  out  by  proof  that 
an  infringing  article  sold  in  another 
state  bore  a  label  with  the  name  of  de- 
fendant and  the  words  "New  York" 
thereon,  in  the  absence  of  evidence  that 
defendant  made,  used,  or  sold  the  arti- 
cle, or  attached  the  label,  or  was  en- 
gaged in  the  manufacture  of  similar  ar- 
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tides  in  New  York.  Rumford  Chemical 
Works  V.  Egg  Baking  Powder  Co.  (O. 
C.  1906)  145  Fed.  953. 

M.  Waiver  of  limitations  as  to  Jurls- 
diction.r-The  court  of  the  United 
States  having  full  jurisdiction  of  pat- 
ent cases,  the  limitation  in  respect  to 
the  district  of  residence  of  a  defend- 
ant or  of  place  of  business  and  acts 
of  infringement  may  be  waived.  Gen- 
eral Electric  Co.  v.  Wagner  Electric 
Mfg.  Co.  (O.  C.  1903)  123  Fed.  101, 
decree  affirmed  (1904)  130  Fed.  772, 
06  C.  C.  A.  82. 

This  section  affects  only  the  proceed- 
ings taken  to  bring  the  defendant  with- 
in the  jurisdiction  of  the  court,  and  is 
a  matter  of  personal  privilege.  United 
States  Consol.  Seeded  Raisin  Co.  v. 
Phoenix  Raisin  Seeding  &  Packing  Co. 
(C.  C.  1903)  124  Fed.  234. 

12.  —  Acts    constituting    waiver^— 

The  personal  privilege  granted  by  this 
section  is  waived  by  defendant's  ap- 
pearance and  failure  to  object  to  the 
jurisdiction  before  answer.  United 
States  ConsoL  Seeded  Raisin  Co.  y. 
Phoenix  Raisin  Seeding  &  Packing  Co. 
(C.  C.  1903)  124  Fed.  234. 

Where  a  federal  court  in  which  suit 
was  brought  was  without  jurisdiction, 
because  neither  plaintiff  nor  defendant 
resided  in  the  state  or  district,  and  such 
want  of  jurisdiction  was  raised  by  de- 
murrer, defendant  did  not  waive  the 
objection  either  by  appearing  at  the 
taking  of  depositions  and  cross-examin- 
ing witness  without  declaring  its  in- 
tent to  insist  on  its  objection  to  the 
jurisdiction,  or  by  stipulating  during 
the  taking  of  such  depositions  that 
copies  of  letters  and  telegrams  might 
bfB  used  by  either  party  in  lieu  of  the 
oi-iginals.  Stonega  Coal  &  Coke  Co.  v. 
LouisviUe  &  N.  R.  Co.  (C.  C.  1905) 
139  Fed.  271. 

The  objection  that  a  court  is  without 
jurisdiction  of  a  suit  for  infringement 
of  a  patent  because  not  brought  in  the 
district  of  which  defendant  is  an  inhab- 
itant or  a  district  in  which  infringe- 
ment was  committed,  and  defendant  has 
a  regular  and  established  place  of  busi- 
ness, if  apparent  on  the  face  of  the 
pleadings,  is  waived  by  the  filing  of  a 
general  demurrer  or  any  other  act 
which  constitutes  a  general  appearance. 
Thomson-Houston  Electric  Co.  V.  Elec- 
trose  Mfg.  Co.  (C.  C.  1907)  155  Fed. 
543. 

IS.  —  Time  and  nanner  of  raising 
objections  to  court's  Jurisdiction.— In  a 

suit  against  a  corporation  of  another 
state,  the  question  whether  it  has  been 
shown  that  the  article  complained  of, 
conceding  it  to  be  an  infringement,  was 
sold  by  defendant  within  the  district,  so 
as  to  give  the  court  jurisdiction,  may 
be  presented  by  a  motion  to  dismiss 
made  at  the  close  of  plaintiff's  proofs. 
Streat  v.  American  Rubber  Co.  (C.  C. 
1902)  115  Fed,  634. 
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The  court  having  fuU  jurisdiction  of 
patent  cases,  the  limitation  in  respect 
to  the  district  of  residence  of  a  defend- 
ant or  a  place  of  business  and  acts  of 
infringement  may  be  waived,  and  objec- 
tion cannot  be  made  after  the  case  has 
proceeded  beyond  the  pleadings,  and 
into  the  taking  of  testimony.  General 
Electric  Co.  v.  Wagner  Electric  Mfg. 
Co.  (C.  C.  1903)  123  Fed.  101.  decree 
affirmed  (1904)  130  Fed.  772,  66  C.  C. 
A.  82. 

14.  Service  of  process.— Where  a  suit 
was  commenced  for  an  infringement  of 
a  patent  right,  and  process  was  served 
by  attaching  property  of  an  absent  de- 
fendant, this  was  not  sufficient  to  give 
the  court  jurisdiction.  Chaffee  v.  Hay- 
ward  (1857)  20  How.  208,  215,  15  L. 
Ed.  804. 

This  section  is  permissive  only,  and 
service  on  a  corporation  may  be  made 
on  an  officer  found  in  the  district  Na- 
tional Electric  Signaling  Co.  v.  Tele- 
funken  Wireless  Telegraph  Co.  (D. 
C.  1912)   194  Fed.  893. 

Under  this  section  a  service  of  pro- 
cess in  a  suit  against  a  nonresident 
corporation,  on  one  shown  only  to  bo 
the  designated  agent  of  the  corpora- 
tion under  a  state  statute,  is  not  suffi- 
cient to  give  the  court  jurisdiction. 
United  States  Gramophone  Ck>.  ▼.  0>- 
lumbia  Phonograph  Co.  (C.  C.  1901) 
106  Fed.  220. 

In  a  suit  against  a  corporation,  in 
order  to  authorize  service  on  an  agent, 
the  complaint  must  show  the  place  of 
incorporation,  so  as  to  show  that  de- 
fendant is  not  an  inhabitant  of  the  dis- 
trict Weller  v.  Pennsylvania  R.  Co. 
(C.  0. 1902)  113  Fed.  502. 

15.  Return  of  service  of  process  as 
showing  Jurisdictional  facts^-A  return 
of  service  of  process  at  "the  place  of 
business"  of  defendant  is  not  conclu- 
sive that  such  place  is  a  regular  and 
established  place  of  business,  where 
the  defendant  is  not  an  inhabitant  of 
the  district,  dependent  on  the  defend- 
ant having  a  regular  and  established 
place  of  business  therein.  L.  E.  Water- 
man Co.  V.  Parker  Pen  Co.  (C.  C 
1900)  100  Fed.  544. 

16.  Pleading,  requisites,  of  bill  to 
shew  Jurisdiction^— An  undenied  allega- 
tion, in  a  bill  for  infringement  against 
a  nonresident  corporation,  that  defend- 
ant "has  a  regular  and  established 
place  of  bushiess"  within  the  district, 
relates  to  the  date  of  the  suit,  and  es- 
tablishes such  fact  for  jurisdictional 
purposes.  Streat  v.  American  Rubber 
Co.  (C.  O.  1902)  115  Fed.  634. 

A  court  is  without  jurisdiction  where 
the  bill  shows  that  defendant  is  a  non- 
resident of  the  district,  and  it  is  not 
alleged  that  any  act  of  infringement 
was  committed  within  the  district,  or 
that  defendant  has  an  office  or  place  of 
business  within  the  district,  with  an 
agent  in  charge  on  whom  service  could 
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properly  be  made.  International  Wire- 
less Telegraph  Go.  y.  Fessenden  (O.  O. 
1903)  131  Fed.  491. 

It  is  not  essential  that  the  bill  shonld 
use  the  words,  *'regnlar  and  establish- 
ed," in  characterizing  defendant's  place 
of  business,  if  it  appears  that  it  is 
such  from  the  facts  alleged.  Thom- 
son-Houston Electric  Co.  V.  Electrose 
Mfg.  Co.  (C.  C.  1907)  155  Fed.  543. 

A  bill  against  a  foreign  corporation, 
in  order  to  confer  jurisdiction  on  the 
court,  must  allege  both  acts  of  infringe- 
ment in  the  district  where  filed,  and 
that  the  defendant  has  at  the  time  of 
suit  a  regular  and  established  place  of 
business  there.  Underwood  Typewriter 
Co.  V.  Fox  Typewriter  Co.  (C.  C.  1908) 
158  Fed.  476.  And  see  Weller  v.  Penn- 
sylvania R.  Co.  (C.  C.  1902)  113  Fed. 
602,  holding  that  an  averment  that  de- 
fendant is  incorporated  in  a  certain 
other  state  named  is  sufficient  to  show 
that  it  is  hot  an  inhabitant  of  Colorado. 

Act  March  8,  1897,  c.  395,  29  Stat 
095,  provides  that  in  suits  for  infringe- 
ment of  patents  the  circuit  courts  shall 
have  jurisdiction  in  the  district  where 
defendant  is  an  inhabitant,  or  where 
the  infringement  is  committed  and  de- 
fendant had  an  established  place  of 
business,  and  that  in  the  latter  case 
service  may  be  made  on  the  agent  con- 
ducting the  business.  Held,  that  in  a 
suit  against  a  corporation,  in  order  to 
authorize  service  on  an  agent,  the  com- 
plaint must  show  the  place  of  incorpo- 
ration, so  as  to  show  that  defendant 
is  not  an  inhabitant  of  the  district. 
Weller  v.  Pennsylvania  R.  Co.  (C.  O. 
1902)  113  Fed.  502. 


17.  —  To  authorize  service  of  pro- 
cess on  agent^-In  a  suit  against  a  cor- 
poration, in  order  to  authorize  service 
on  an  agent,  the  complaint  must  show 
the  place  of  incorporation,  so  as  to 
show  that  defendant  is  not  an  inhabit- 
ant of  the  district  Weller  v.  Pennsyl- 
vanU  R.  Co.  (C.  C.  1902)  113  Fed. 
502. 

18.  Order  vacating  service  of  process 
as  appeaiablew— Where  it  did  not  ap- 
pear from  an  order  sustaining  a  motion 
to  set  aside  process  served  on  a  for- 
eign corporation  in  an  action  for  in- 
fringement of  patent  on  the  ground 
that  the  place  where  it  was  served  was 
not  defendant's  place  of  business,  that 
defendant  did  not  have  a  place  of  busi- 
ness within  the  district  in  which  the 
suit  was  brought,  the  order  vacating 
the  service  was  not  a  final  decision  or 
decree  from  which  an  appeal  would  lie 
to  the  circuit  court  of  appeals.  L.  E. 
Waterman  Co.  v.  Parker  Pen  Co. 
(1901)  107  Fed.  141,  46  C.  C.  A.  203. 

19.  Decisions  under  general  statute 
defining  venuow— See  post,  §  1033,  and 
notes  thereunder. 

Cited  without  definite  application, 
Cely  V.  Griffin  (C.  C.  1902)  113  Fed. 
981;  International  Wireless  Telegraph 
Co.  V.  Fessenden  (C.  C.  1904)  131  Fed. 
493;  Lederer  v.  Ferris  (C.  C.  1906) 
149  Fed.  250.  251;  Lewis  Blmd  Stitch 
Co.  V.  Arbetter  Felling  Mach.  Co.  (C. 
C.  1910)  181  Fed.  974;  Kentucky  Coal 
Lands  Co.  v.  Mineral  Development  Co. 
(C.  C.  1911)  191  Fed.  899;  McGill 
V.  Sorensen  (D.  C.  1913)  209  Fed.  876. 


§  1031.  (Jud.  Code,  §  49.)  Proceedings  to  enjoin  Comptroller  of 
the  Currency. 
All  proceedings  by  any  national  banking  association  to  enjoin 
the  Comptroller  of  the  Currency,  under  the  provisions  of  any  law 
relating  to  national  banking  associations,  shall  be  had  in  the  dis- 
trict where  such  association  is  located. 

R.  S.  (  736.    Act  March  3,  1911,  c.  231,  {  49,  36  Stat.  1100. 

IVotea  of  Dedslonfl 

Effect  of  appointment  of  reeeiver^ 

The  power  given  in  this  section  to  ap- 
ply to  a  federal  court  to  enjoin  further 
proceedings  is  evidence  tending  to  re- 
fute the  theory  that  a  bank  after  the 
appointment  of  a  receiver  ceases  to  ex- 


ist Bank  of  Bethel  y.  Pahquioque 
Bank  (1871)  14  Wall.  383,  398,  20  L. 
Ed.  840. 

Cfted    without    definite    applloation, 

Butterworth  v.  Hill  (1885)  5  Sup.  Ot 
796.  798,  114  U.  S.  128,  29  L.  B3d.  119. 


§  1032.  (Jud.  Code,  §  50.)  When  a  part  of  several  defendants  can 
not  be  served. 
When  there  are  several  defendants  in  any  suit  at  law  or  in  eq- 
uity, and  one  or  more  of  them  are  neither  inhabitants  of  nor  found 
within  the  district  in  which  the  suit  is  brought,  and  do  not  volun- 
tarily appear,  the  court  may  entertain  jurisdiction,  and  proceed 
to  the  trial  and  adjudication  of  the  suit  between  the  parties  who 
are  properly  before  it;  but  the  judgment  or  decree  rendered  therein 
shall  not  conclude  or  prejudice  other  parties  not  regularly  served 
with  process  nor  voluntarily  appearing  to  answer ;  and  non-joinder  of 
parties  who  are  not  inhabitants  of  nor  found  within  the  district,  as 
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aforesaid,  shall  not  constitute  matter  of  abatement  or  objection  to 
the  suit. 

R.  S.  {  737.    Act  March  3,  1911,  c.  231,  §  50,  36  Stat.  1101. 


Notes  of  Deoisionfl 


1. 
2. 

8. 
4. 
5. 
6. 

7. 
8. 

9. 
10. 
U. 

12. 
13. 
14. 
15. 

16. 
17. 
18. 


Construction   of   statute  In   general. 
Equity  principles  or  practice  unaffected 

by  statute. 
Privilege  of  nonresidents  to  appear. 
Corporation  as  inhabitant. 
Removal  of  causes. 
Parties   indispensable   or  necessary   to 

exercise  of  Jurisdiction  in  general. 

In  particular  cases. 

Parties  not  indispensable  or  necessary 
to  exercise  of  Jurisdiction  In  general. 

In  particular  cases.    • 

Nominal  parties. 

Joinder  or  nonjoinder  of  formal  or  im- 
proper parties. 

Parties  too  numerous  for  Joinder. 

Bringing  in  foreign  corporation. 

Bringing  in  parties  to  ancillary  suit. 

Time  and  manner  of  raising  objection 
to  absence  of  party. 

Parties  on  appeal. 

Jurisdictional  question  on  appeaL 

Federal  question. 


1.  Construction  of  statute  in  general. 
—The  incapacity  imposed  on  circuit 
courts  to  proceed  against  any  person 
residing  within  the  United  States,  but 
not  within  the  district  for  which  the 
court  may  be  held,  justifies  them  in  dis- 
pensing with  parties  merely  formal. 
Russell  V.  Clark  (1812)  7  Cranch,  69, 
98,  3  L.  Ed.  271. 

This  section  provides  for  a  case  where 
there  are  several  defendants,  and  one 
or  more  may  be  outside  of  the  district 
Dick  V.  Foraker  (1894)  15  Sup.  Ct. 
124,  127,  155  U.  S.  404,  39  L.  Ed. 
201. 

This  statute  is  controlling  in  the  fed- 
eral courts  to  the  exclusion  of  state 
legislation  inconsistent  therewith  on 
the  same  subject;  for  section  1587, 
post,  does  not  apply  in  respect  to  mat- 
ters on  which  congress  has  prescribed 
a  definite  rule.  AHnut  v.  Lancaster  (C. 
C.  1896)  76  Fed.  131. 

This  section  is  but  a  legislative  af- 
firmation of  the  rule  that  a  nonjoinder 
of  persons  who  are  not  inhabitants  of 
the  district,  but  are  mere  formal  par- 
ties, or  even  necessary  parties  whose 
interests  are  separable  from  those  be- 
fore the  court,  will  not  prevent  the 
court  from  proceeding  to  final  trial  and 
adjudication,  as  between  the  parties 
before  it,  when  it  can  proceed  to  a 
decree  and  do  complete  and  final  jus- 
tice without  affecting  the  rights  of  oth- 
ers, but  the  court  cannot  proceed  with- 
out the  presence  of  indispensable  par- 
ties. McAulay  v.  Moody  (C.  C.  1911) 
185  Fed.  144. 

2.  Equity  principles  or  practice  unaf- 
fected by  statute.— The  general  rule  in 
equity  that  all  persons  legally  or  bene- 
ficially interested  in  a  subject-matter 
before  the  court  must  be  made  parties 
has  been  so  modified  by  this  statute  and 
the  rules  of  the  Supreme  Court  as  to 
authorize  courts  in  equity  to  dispense 
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with  proper  and  even  necessary  parties 
to  a  suit  under  the  circumstances  spec- 
ified in  the  statute  and  rules.  Long 
V.  Buford  (C.  C.  1885)  24  Fed.  241, 
246.  The  general  rule  that  equity  will 
require  all  parties  in  interest  to  be 
brought  in,  to  the  end  that  one  suit  may 
end  the  litigation,  is  one  of  convenience, 
and  is  not  to  be  enforced  when  it 
would  work  injury  to  the  rights  of  the 
parties  before  the  court  Smith  v.  Lee 
(C.  C.  1896)  77  Fed.  779.  And.  not- 
withstanding Act  1839,  incorporated  in- 
to this  section,  and  rule  47  for  the  eqiu- 
ty  practice  of  the  circuit  courts,  passed 
in  pursuance  thereof,  relieving  plain- 
tiff in  equity  from  the  obligation  of 
making  persons  in  interest  parties  when 
the  effect  of  their  joinder  would  oust 
the  court  of  jurisdiction,  no  decree  can 
be  made  between  the  parties,  before 
the  court,  involving  the  rights  of  such 
omitted  party.  Hamilton  v.  Savannah, 
F.  &  W.  Ry.  Co.  (C.  C.  1892)  49  Fed. 
412.  But  see  Hyams  v.  Old  Domin- 
ion Co.  (D.  C.  1913)  204  Fed.  681, 
holding  that  this  section  was  not  in- 
tended to  change  the  principles  of  eq- 
uity, or  of  equity  practice. 

3.  Privilege  of  nonresidents  to  ap- 
pear.—Act  Feb.  28,  1839,  incorporated 
into  this  section,  by  implication,  con- 
fers jurisdiction  over  nonresidents  of 
the  district  where  a  suit  is  brought  if 
they  voluntarily  appear  therein,  and  a 
suit  can  proceed  against  such  nonres- 
idents if  they  voluntarily  appear,  or 
without  them  if  they  are  not  necessary 
parties.  Jones  v.  Andrews  (1870)  10 
Wall.  327,  332,  19  L.  Ed.  935.  The  ef- 
fect of  Act  Feb.  28,  1839,  is  to  permit 
a  person,  nonresident  of  the  district  or 
circuit  to  come  in  of  his  own  motion 
and  submit  to  the  jurisdiction.  If  he 
stays  away,  his  rights  are  not  conclud- 
ed by  anything  that  may  be  done  in 
the  suit.  McPike  v.  Wells  (1876)  54 
Miss.  136. 

4.  Corporation  as  Inhabitant.— A  cor- 
poration created  by  a  state  and  trans- 
acting business  therein  is  to  be  deemed 
an  inhabitant  of  the  state  for  all  pur- 
poses .of  suing  and  being  sued,  and  an 
averment  of  the  fact  of  its  creation  and 
the  place  of  its  doing  business  is  suffi- 
cient to  give  the  circuit  courts  juris- 
diction. Louisville,  C.  &  C.  R.  Co.  v. 
Letson  (1844)  2  How.  497,  656,  11  L. 
Ed.  353. 

5.  Removal  of  causes^r-This  section 
does  not  relate  to  the  removal  of  caus- 
es. Patchin  v.  Hunter  (C.  C.  1889)  38 
Fed.  51,  53;  Ames  v.  Chicago,  S.  F.  Sc 
C.  Ry.  Co.  (C.  C.  1889)  39  Fed.  881. 

6.  Parties  indispensable  or  necessary 
to  exercise  of  Jurisdiction  In  generals— 
Where  no  relief  can  be  given  without 


x^^ 


Ch.4) 


THE  JUDICIAL  CODB 


1032 


taking  an  account  between  an  absent 
party  and  one  before  the  court,  though 
the  defect  of  i>arties  may  not  defeat 
the  juriBdiction,  strictly  speaking,  yet 
the  court  will  make  no  decree  in  favor 
of  the  complainant  It  is  proper,  how- 
ever, to  make  a  prior  incumbrancer, 
who  holds  the  legal  title,  a  party  to  a 
bill  to  set  aside  a  fraudulent  convey- 
ance in  order  that  the  whole  title  may 
be  sold  under  the  decree;  but  the  court 
may  order  a  sale  subject  to  the  in- 
cumbrance* without  having  such  prior 
incumbrancer  before  it.  If  the  prior 
incumbrancer  is  out  of  the  jurisdiction, 
or  cannot  be  joined  without  defeating 
it,  it  is  proper  to  dispense  with  his 
presence  and  order  a  sale  subject  to 
his  incumbrance,  which  will  not  be  af- 
fected by  the  decree.  Hagan  v.  Walk- 
er (1862)  14  How.  20,  36,  14  L.  Ed. 
312. 

"SVhere  a  person  will  be  directly  af- 
fected by  a  decree,  he  is  an  indispen- 
sable party,  but  a  person  interested  in 
the  controversy,  but  who  will  not  be 
directly  affected  by  decree,  is  not  an  in- 
dispensable party,  but  he  should  be 
made  a  party,  if  possible,  and  the  court 
will  not  proceed  to  a  decree  without  him 
if  he  can  be  reached,  and  where  one  has 
only  an  interest  in  the  subject-matter 
of  a  litigation  which  may  be  settled  in 
the  suit,  he  may  be  made  a  party  or  not 
at  the  option  of  the  complainant  Wil- 
Uams  V.  Bankhead  (1873)  19  Wall.  5(J3, 
571,  22  L.  Ed.  184. 

Where  a  decree  was  entered  in  favor 
of  a  complainant  in  a  suit  in  which  be- 
cause of  the  absence  of  an  indispensa- 
ble party  whose  rights  were  directly  af- 
fected the  court  was. not  warranted  in 
granting  any  relief,  the  defect  of  par- 
ties cannot  be  waived  by  the  parties  be- 
fore the  court,  and  the  fact  that  no  ob- 
jection was  made  on  that  ground  cannot 
prevent  the  consideration  of  the  ques- 
tion by  an  appellate  court  McConnell 
V.  Dennis  (1907)  153  Fed.  547,  82  C.  0. 
A.  501. 

Persons  who,  If  within  the  jurisdic- 
tion of  the  court,  might  be  regarded  as 
proper  and  necessary  parties  to  a  suit 
in  equity,  will  not,  when  beyond  the  ju- 
risdiction of  the  court,  be  regarded  as 
indispensable  parties,  so  that  their  ab- 
sence would  defeat  the  jurisdiction,  if 
the  rights  of  the  complainant  and  of 
the  respondents  before  the  court  can  be 
determined  without  them,  and  they  will 
not  be  in  any  manner  affected  by  the  de- 
cree. Union  Mill  &  Mining  Co.  v.  Dang- 
berg  (C.  C.  1897)  81  Fed.  73. 

"Indispensable  party"  defined.  O'Neil 
V.  Wolcott  Mining  Co.  (1909)  174  Fed. 
527,  98  C.  C.  A.  309,  27  L.  R.  A.  (N. 
S.)  200. 

This  section  does  not  contemplate  a 
change  in  the  jurisdiction  of  the  feder- 
al courts  as  regards  the  character  of 
the  parties.  Each  of  the  plaintiffs  must 
be  capable  of  suing,  and  each  of  the 
defendants  capable  of  being  sued. 
Commercial  &  Railroad  Bank  of  Yicks- 


burg  y.  Slocomb  (1840)  14  Pet  00,  65, 
10  L.  Ed.  354.  It  enlarges  jurisdic- 
tion as  to  the  character  of  the  par- 
ties, but  the  clause  exempting  absent 
defendants  from  operation  of  the  judg- 
ment or  decree  is  an  exception  to  such 
enlargement,  and  must  be  strictly  ap- 
plied. Louisville,  C.  &  C.  R.  Co.  v.  Let- 
son  (1844)  2  How.  497,  556,  11  L.  Ed. 
353.  It  has  reference  to  instances  of 
mere  formal  parties,  or  where  the 
cause  may  be  determined,  without  es- 
sentially affecting  the  interests  of  ab- 
sent parties,  as  where  their  interests 
are  separable  from  those  before  the 
court  Greer.  Mills  &  Co.  v.  StoUer  (C. 
C.  1896)  77  Fed.  1,  5.  It  cannot  be  con- 
stinied  so  as  to  convert  real  and  neces- 
sary parties  into  no  parties  at  all.  Mor- 
gan V.  Kansas  Pac.  R.  Co.  (C.  C.  1882) 
15  Fed.  55,  57.  It  does  not  enable  a 
federal  court  to  make  a  decree  in  eq- 
uity, in  the  absence  of  an  indispen- 
sable party  whose  rights  must  necessa- 
rily be  affected  thereby.  Russell  v. 
Clark  (1812)  7  Cranch,  69,  72,  3  L. 
Ed.  271;  Shields  v.  Barrow  (1854)  17 
How.  130,  139,  15  L.  Ed.  158;  Coiron 
▼.  MiUaudon  (1856)  19  How.  113,  15 
L.  Ed.  575;  Barney  v.  Baltimore  (1867) 
6  Wall.  280,  18  L.  Ed.  825;  Gregory  v. 
Stetson  (1890)  10  Sup.  Ct  422,  133 
U.  S.  579,  33  L.  Ed.  792;  Swan  Land 
&  Cattle  Co.  V.  Frank  (1893)  13  Sup. 
Ct  691,  694,  148  U.  S.  603,  37  L.  Ed. 
577;  Greeley  v.  Lowe  (1894)  15  Sup. 
Ct  24,  26,  155  U.  S.  58,  39  L.  Ed.  69; 
Hazard  v.  Durant  (C.  C.  1884)  19  Fed. 
471;  Ck>ldsmith  v.  GilUland  (C.  C. 
1885)  24  Fed.  154,  157. 

This  section  held  not  to  apply  to  par- 
tition between  part  owners  or  tenants 
in  common,  but  to  refer,  among  oth- 
ers, to  suits  at  law  against  joint  obli- 
gors in  contract,  verbal  or  written.  Bar- 
ney V.  Baltimore  (1867)  6  WaU.  280, 
285,  18  L.  Ed.  825. 

A  suit  can  proceed  without  nonres- 
idents not  necessary  parties.  Jones  v. 
Andrews  (1870)  10  Wall.  327,  332,  19 
L.  Ed.  935. 

The  act  of  1839,  incorporated  into 
this  section,  and  rule  of  the  Supreme 
Court  on  the  subject  held  not  to  war- 
rant dispensing  with  parties  whose 
presence  was  before  indispensable.  Ri- 
bon  V.  Chicago,  R.  I.  &  P.  R.  Co. 
(1872)  16  WaU.  446,  450,  21  L.  Ed. 
367. 

The  federal  court  has  jurisdiction  of 
a  suit  in  equity  of  a  local  nature  where 
a  citizen  of  one  state  prosecutes  citi- 
zens of  other  states  in  a  district  where 
the  property  is  situated  and  of  which 
one  of  the  defendants  is  an  inhabitant, 
and,  if  all  defendants  are  served  with 
process  in  the  district,  the  decree  will 
bind  alL  Ober.  v.  GaUagher  (1876)  93 
U.  S.  199,  204,  23  L.  Ed.  829. 

If  the  rights  of  parties  not  before 
the  court  are  inseparably  connected 
with  the  claim  of  the  parties  litigant 
so  that  a  final  decision  cannot  be  made 
between    them    without    affecting    the 
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rights  of  the  absent  partiei,  the  pe- 
culiar conatitution  of  the  circuit  court 
forms  no  ground  for  dispensing  with 
such  parties.  Mallow  v.  EUnde  (1827) 
12  Wheat  193,  197,  6  L.  Ed.  599. 

The  act  does  not  apply  to  a  case 
brought  by  an  Indiana  corporation 
against  a  Bfichigan  corporation  in  the 
circuit  court  for  the  district  of"  Michi- 
gan to  restrain  the  Michigan  corpora- 
tion from  constructing  a  road  in  Indiana 
pursuant  to  an  agreement  with  another 
Indiana  corporation  not  made  a  party. 
Northern  Indiana  R.  Co.  t.  Bfichigan 
Cent  K.  Co.  (1853)  15  How.  233,  246, 
14  L.  Ed.  674. 

Where  a  bill  is  filed  against  several 
defendants,  all  of  whom  are  residents 
of  another  state  and  are  necessary  de- 
fendants, and  some  of  them  refuse  to 
appear,  and  no  service  is  made  on  them, 
the  court  acquires  no  jurisdiction,  and 
the  bill  must  be  dismissed  as  to  those 
who  appear  and  move  for  dismissal. 
Hemdon  v.  Ridgway  (1854)  17  How. 
424,  425, 15  L.  Ed.  100. 

Whenever  a  decree  cannot  be  made 
without  prejudice  to  one  not  a  party, 
the  bill  must  be  dismissed.  Fourtii 
Nat.  Bank  v.  New  Orleans  &  C.  R.  Co. 
(1870)  11  Wall.  624,  631,  20  L.  Ed.  82. 

The  rights  of  an  adverse  claimant 
who  is  beyond  the  jurisdiction  of  the 
court  held  involved  to  such  a  degree 
that  equity  rule  47  and  this  section  are 
inapplicable,  and  no  decree  can  be  ren- 
dered until  such  adverse  claimant  is 
made  a  party.  Gregory  v.  Stetson 
(1890)  10  Sup.  Ct  422,  133  U.  S.  579, 
33  L.  Ed.  792.  affirming  Gregory  v. 
Swift  (C.  C.  1889)  39  Fed.  708. 

One  having  a  claim  for  unliquidated 
damages  for  fraud  in  a  sale,  against  a 
corporation  which  has  sold  its  assets, 
distributed  its  corporate  funds  among 
its  stockholders,  and  suspended  busi- 
ness, but  which  has  not  been  legally  dis- 
solved, cannot  maintain  a  suit  in  eq- 
uity in  a  federal  court  against  part  of 
the  stockholders  to  subject  to  his  claims 
the  assets  received  by  them  without 
making  the  corporation  a  party,  though 
it  has  no  officers  or  agents  on  whom 
personal  service  can  be  made  by  the 
statutes  of  the  state  of  incorporation. 
Swan  I^nd  &  Cattle  Co.  v.  Frank 
(1893)  13  Sup.  Ct.  691,  694,  148  U.  S. 
603,  37  L.  Ed.  577. 

A  federal  court  cannot  make  a  decree 
affecting  persons  not  parties  to  a  suit, 
or  a  decree  which  so  involves  the  rights 
of  such  parties  that  final  judgment  can- 
not be  had  between  the  parties  pres- 
ent without  affecting  those  rights, 
though  equity  rule  47  and  this  section 
give  the  court  discretion  to  proceed  in 
the  absence  of  proper  parties  when  an 
effective  judgment  can  be  rendered  as 
to  the  parties  present  without  prejudice 
to  the  rights  of  the  absentees.  Collins 
Mfg.  Co.  v.  Ferguson  &  Hutter*s  Trus- 
tee (C.  C.  1803)  54  Fed.  721,  following 
Fourth  Nat  Bank  of  City  of  New  York 
V.  New  Orleans  &  Carroll  ton  Railroad 
Co.  (1870)  11  Wall.  624,  20  L.  Ed.  82, 
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and  Hagan  v.  Walker  (1852)  14  How. 
29,  14  L.  Ed.  312. 

It  is  the  absence  of  indispensable 
parties  only  that  is  fatal  to  the  juris- 
diction. O'Neil  V.  Wolcott  Mining  Co. 
(1909)  174  Fed.  527,  98  C.  C.  A.  309, 
27  L.  R.  A.  (N.  S.)  200.  So  held  in  a 
suit  under  the  Meat  inspection  Act 
St  Louis  Independent  Packing  Co.  v. 
Houston  (1914)  215  Fed.  553,  132  0. 
C.  A.  65,  reversing  order  (D.  O.  1913) 
204  Fed.  120. 

The  rights  of  a  nonresident  who  does 
not  submit  to  the  jurisdiction  of  the 
court  are  not  concluded  by  anything 
done  in  the  suit  McPike  y.  WeUa 
(1876)  54  Miss.  136. 

7.  — -  in  particular  ,  eases.r-nnder 
this  section  and  Act  1875,  {  8,  post,  | 
1039,  a  federal  court  has  jurisdiction  of 
a  suit  to  remove  a  cloud  from  a  titie 
to  land  situated  in  the  district  where 
suit  is  brought,  though  defendant  is  a 
citizen  of  another  state.  Dick  v.  For- 
aker  (1894)  15  Sup.  Ct  124,  127,  155 
U.  S.  404,  39  L.  Ed.  201. 

Where  a  citizen  of  Illinois  filed  a  bill 
for  accounting  against  citizens  of  Wis- 
consin, executors  of  an  estate,  and  al- 
leged that  one  L.  was  also  executor,  but 
was  a  citizen  of  Illinois,  outside  the  ju- 
risdiction, and  therefore  not  made  a 
defendant,  L.,  having  qualified  and  act- 
ed as  executor,  was  such  an  indispen- 
sable party  that  a  demurrer  for  his  non- 
joinder must  be  sustained,  notwith- 
standing the  statute.  Conolly  v.  Wells 
(C.  C.  1887)  33  Fed.  205. 

This  section  does  not  require  a  court 
to  entertain  jurisdiction  of  a  bill  for  an 
account  against  three  partners,  two  of 
whom  are  nonresidents,  were  not  serv- 
ed, and  do  not  appear.  Duchesse 
d'Auxy  V.  Porter  (O.  C,  1890)  41  Fed. 
68. 

Notwithstanding  this  section,  the 
court  cannot  proceed  to  final  decree  in 
a  suit  by  a  beneficiary  against  four  of 
nine  trustees  of  an  unincorporated  as- 
sociation, charging  an  abuse  of  their 
powers,  and  seeking  to  restrain  an  al- 
leged attempt  to  wind  up  the  trust 
WaU  V.  Thomas  (C.  C.  1890)  41  Fed. 
620. 

This  section  does  not  give  the  court 
jurisdiction  of  a  suit  to  foreclose  a 
mortgage  given  by  an  executor  under  a 
power  in  the  will  on  land  devised  to  tes- 
tator's children,  where  some  of  the  dev- 
isees are  nonresidents,  and  are  neither 
made  parties  defendant,  nor  appear  to 
answer.  Detweiler  v.  Holderbaum  (C. 
C.  1890)  42  Fed.  337. 

Where  a  biU  charged  that  a  firm  and 
its  individual  members  wholly  failed  to 
perform  a  contract  with  complainant, 
to  complainant's  damage  in  a  sum  stat- 
ed, it  alleged  a  cause  of  action  against 
the  firm  and  the  individuals  composing 
it;  their  liability  being  joint  and  sev- 
eral. U.  S.  V.  Hughes  (C.  C.  1908) 
161  Fed.  1021. 

Defendants  M.,  citizens  of  Oregon,  ex- 
ecuted their  demand  note  to  A.  Bros., 
formerly  engaged  in  business  in  Ore- 
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gon  as  partners.  The  firm  consisted  of 
three  brothers,  two  of  whom,  who  were 
subjects  of  Great  Britain,  filed  a  bill  in 
the  federal  Circuit  Court  for  the  Dis- 
trict of  Oregon,  alleging  that  one  of 
them  owned  43%  per  cent,  of  the  note; 
that  the  other  owned  13%  per  cent; 
that  the  other  brother,  who  was  a  citi* 
zen  And  resident  of  Montana,  owned 
43%  per  cent;  and  that,  by  reason  of 
his  refusal  to  join  complainants  in  any 
action  or  suit  thereon,  complainants 
were  unable  to  maintain  an  action  at 
law  against  the  defendants  M.  De- 
fendant A.  did  not  appear,  and  defend- 
ants M.  demurred  on  the  ground  that 
the  court  was  without  jurisdiction  be- 
cause he  was  an  indispensable  party 
and  could  not  be  sued  within  the  dis- 
trict Held,  that,  since  no  decree  could 
be  rendered  without  an  adjudication  of 
the  rights  of  defendant  A.,  he  was  an 
indispensable  party,  and,  not  being  sub- 
ject to  suit  in  a  federal  court  sitting  in 
Oregon,  the  court  could  not  entertain 
jurisdiction  under  this  section.  Mc- 
Aulay  V.  Moody  (C.  C.  1911)  185  Fed. 
144. 

8.  Parties  not  Indispensable  or  nec- 
essary to  exercise  of  Jurisdiction  In 
general.— Where  a  distinct  interest 
vested  in  a  party  so  that  substantial 
justice,  so  far  as  he  was  concerned, 
could  be  done  without  affecting  the  oth- 
er defendants,  the  jurisdiction  of  the 
court  might  be  exercised  as  to  him 
alone.  Cameron  v.  M'Roberts  (1818) 
3  Wheat  591,  593,  4  L.  Ed.  467. 

The  rule  requiring  all  the  parties  in 
interest  to  be  brought  before  the  court 
does  not  affect  jurisdiction,  but  is  sub- 
ject to  the  discretion  of  the  court,  and, 
where  a  case  in  the  federal  courts  may 
be  completely  decided  as  between  the 
parties,  an  interest  existing  in  some 
other  person  whom  the  process  of  the 
court  cannot  reach  will  not  prevent  a 
decree  on  the  merits.  Elmendorf  v. 
Taylor  (1825)  10  Wheat  152,  166,  6 
L.  Ed.  289. 

Where  the  defendants  have  distinct 
interests,  so  that  substantial  justice 
can  be  done  by  decreeing  for  or  against 
one  or  more  of  them  over  whom  the 
court  has  jurisdiction,  without  affecting 
the  interest  of  others,  its  jurisdiction 
may  be  exercised  as  to  them.  If  a  case 
can  be  decided  on  its  merits  between 
those  who  are  regularly  before  the  fed- 
eral courts,  the  fact  that  other  per- 
sons not  within  their  jurisdiction  nlay 
be  collaterally  or  incidentally  concern- 
ed will  not  expel  other  suitors  who  have 
a  constitutional  and  legal  right  to  sub- 
mit their  case  to  the  federal  courts 
where  to  join  such  persons  would  de- 
prive the  courts  of  jurisdiction.  Vat- 
tier  V.  Hinde  (1833)  7  Pet  252,  262,  8 
L.  Ed.  675. 

Where  fdur  persons  contracted  with 
a  citizen  of  Ohio  and  suit  was  brought 
in  Indiana  against  three  of  them  who 
were  citizens  thereof,  the  nonjoinder  of 


the  fourth  was  held  justified  by  this 
section.  Clearwater  v.  Meredith  (1858) 
21  How.  489,  490,  16  L.  Ed.  201. 

A  plea  of  nonjoinder  will  be  over- 
ruled where  it  appears  that  the  parties 
omitted  are  not  inhabitants  of  the  fed- 
eral district,  and  do  not  voluntarily  ap- 
pear. Gray  v.  National  Steamship  Co. 
(C.  C.  1879)  Fed.  Cas.  No.  5,726,  af- 
firmed (1885)  115  U.  S.  116,  5  Sup.  Ct 
1166,  29  L.  Ed.  309. 

When  effectual  relief  can  be  given 
against  the  parties  actually  appearing, 
the  courts  of  the  United  States  will  not 
dismiss  a  bill  because  of  the  absence 
of  other  parties  whose  appearance 
would  be  required  if  they  were  within 
the  jurisdiction  of  the  court  Hazard 
V.  Durant  (C.  C.  1884)  19  Fed.  471. 

Where  one  of  the  defendants  lives  in 
the  district  where  suit  is  brought,  and 
the  other  defendant  and  the  plaintiff 
live  in  different  districts,  the  action 
will  be  dismissed  as  to  the  nonresident, 
but  not  as  to  the  resident,  defendant 
Bensinger  Self-Adding  Cash  Register 
Co.  V.  National  Cash  Register  Co.  (C. 
C.  1890)  42  Fed.  81. 

9.  —  In  particular  ca8e8.^In  a  suit 
by  heirs  to  set  aside  a  conveyance  ob- 
tained from  their  ancestor,  a  final  de- 
cree for  the  sale  of  the  property  cannot 
be  pronounced  until  all  the  heirs  are 
brought  before  the  court  if  they  are 
within  the  jurisdiction.  If  all  of  them 
cannot  be  brought  before  the  court,  the 
undivided  interest  of  those  who  are 
made  parties  may  be  sold.  Harding  v. 
Handy  (1826)  11  Wheat  103,  133,  6  U 
Ed.  429. 

In  an  action  against  the  stockholders 
of  a  voluntary  association  formed  for 
the  purpose  of  engaging  in  banking,  it 
is  not  necessary  as  a  condition  to  a  de- 
cree that  all  the  8tockh(^ders  be  brought 
in.  Mandeville  v.  Riggs  (1829)  2  Pet 
482,  488,  7  L.  Ed.  493. 

Where  a  nuisance  has  been  erected 
and  is  maintained  by  several  persons  or 
corporations,  those  who  are  not  within 
the  jurisdiction  of  the  court  need  not  be 
joined  as  defendants  in  a  bill  to  abate 
it  Mississippi  &  M.  R.  Co.  v.  Ward 
(1862)  2  Black,  485,  492,  17  L.  Ed.  311. 

All  persons  materially  interested  in 
the  subject-matter  of  the  suit  should  be 
made  parties  to  it,  but  the  rule  will 
yield  when  it  must  yield  to  accomplish 
the  ends  of  justice.  In  a  bill  in  equity 
in  a  circuit  court  of  the  United  States 
by  one  distributee  of  a  decedent's  es- 
tate against  the  administrator,  it  is 
not  indispensable  that  the  other  distrib- 
utees should  be  made  parties  where  the 
court  is  able  to  proceed  to  a  decree 
without  injury  to  absent  parties  equal- 
ly interested.  Payne  v.  Hook  (1868) 
7  Wall.  425,  431,  19  L.  Ed.  260. 

A  nonresident  is  not  such  an  indis- 
pensable party  defendant  that  his  ab- 
sence will  defeat  the  jurisdiction  of  a 
federal  court  of  chancery  over  a  suit 
brought  by  an  heir  against  the  execu- 
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tor  and  other  heirs,  to  determine  her 
interest  in  an  alleged  lapsed  legacy  and 
the  consequent  increase  In  the  residaary 
estate,  in  view  of  this  section,  and  of 
equity  rule  47,  which  permit  the  court 
to  proceed  with  the  trial  and  adjudica- 
tion of  a  suit  as  between  the  parties 
who  are  properly  before  it,  and  pre- 
serve the  rights  of  parties  not  volun- 
tarily appearing,  providing  their  rights 
are  not  prejudiced  by  the  decree  to  be 
rendered.  Waterman  v.  Canal- Louisi- 
ana Bank  A  Trust  Co.  (1909)  30  Sup. 
Ct  10,  14,  215  U.  S.  33,  54  L.  Ed.  80. 

A  bill  to  set  aside  a  purchase  of  land 
as  obtained  by  fraud  is  not  demurrable 
for  nonjoinder  of  the  agent,  who  made 
the  sale,  who  is  a  resident  of  a  different 
district  from  defendants,  under  this 
section,  and  equity  rule  47,  which  au- 
thorizes the  court  to  proceed  without 
parties,  otherwise  necessary,  who  can- 
not be  joined  because  they  are  out  of 
the  jurisdiction  of  the  court  Gross  v. 
George  W.  Scott  Mfg.  Co.  (C.  C.  1891) 
48  Fed.  35. 

The  fact  that  the  principal  debtor  in 
a  creditors'  bill  is  a  nonresident,  and 
cannot  be  served,  does  not  oust  the  ju- 
risdiction of  the  court  to  decree  against 
resident  defendants  such  relief  as  may 
be  proper  as  against  them  alone. 
Plume  &  Atwood  Mfg.  Co.  v.  Baldwin 
(C.  C.  1808)  87  Fed.  785. 

In  an  ancillary  suit  for  the  distribu- 
tion of  a  fund,  held  that  a  partial  dis- 
tribution could  be  decreed  between  the 
parties  before  the  court.  American 
Surety  Co.  v.  Lawrence ville  Cement 
Co.  (C.  C.  1899)  96  Fed.  25,  31. 

The  fact  that  a  summons  describes 
the  defendants  named  therein  as  "part- 
ners" w-ill  not  prevent  the  action  from 
proceeding  against  one,  who  alone  was 
served,  where  the  declaration  does  not 
show  a  joint -cause  of  action.  Mason 
V.  Connors  (C.  C.  1904)  129  Fed.  831. 

Where- suit  was  brought  to  recover 
profits  made  by  one  of  three  trustees, 
there  being  no  claim  that  defendant 
shared  the  gains  and  profit  sought  to  be 
recovered  with  his  co-trustees,  they 
were  not  necessary  parties  to  the  bill, 
as  provided  by  this  section  and  Equity 
Rules  22,  47,  and  53.  Bay  State  Gas 
Co.  of  Delaware  v.  Rogers  (C.  C.  1906) 
147  Fed.  557. 

Under  this  section  and  Code  Iowa 
1897,  §  3465,  providing  that  "where 
two  or  more  parties  are  bound  by  con- 
tract ♦  ♦  ♦  or  statute  whether  joint- 
ly only,  or  jointly  and  severally,  or 
severally  only,  ♦  •  ♦  the  action 
thereon  may  at  the  plaintiflTs  option  be 
brought  against  any  or  all  of  them" 
and  section  3410,  providing  that  "in  an 
action  against  several  executors  or  ad- 
ministrators they  shall  be  considered 
one  person,  and  judgment  may  be  taken 
and  execution  issued  against  all  as  such 
although  only  a  part  were  served  with 
notice,"  a  federal  court  had  jurisdiction 
of  a  suit  against  executors  appointed 
in  Iowa  to  establish  a  claim  against  the 
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estate  of  their  testator,  and  its  juris- 
diction was  not  affected  by  the  fact  that 
one  of  the  executors  joined  was  a  citizen 
and  resident  of  another  state  and  was 
not  served,  such  executor  not  being  an 
indispensable  party  under  the  Iowa 
statute.  Farmers'  Bank  of  Cuba  City, 
Wis.,  V.  Wright  (O,  C.  1908)  158  Fed. 
841. 

Under  this  section  and  Code  Qt. 
Proc.  N.  Y.  {  1932,  providing  that, 
where  a  complaint  is  against  two  or 
more  defendants  alleged  to  be  jointly  in- 
debted, and  the  summons  is  served  on 
one  or  more,  but  not  on  all,  plaintiff 
may  proceed  against  the  defendants 
served  unless  the  court  otherwise  di- 
rects, and  may  take  final  judgment 
against  such  defendants,  which  is  con- 
clusive of  their  liability,  etc.,  plaintiff 
may  make  all  of  several  joint  debtors 
parties  to  the  suit,  though  he  can  ob- 
tain service  on  only  one  of  them,  and 
may  proceed  and  recover  judgment 
against  the  one  served  without  refer- 
ence to  the  others.  Ostrander  v. 
Blandin  (D.  C.  1914)  211  Fed.  733. 

Code  Iowa  1897,  §  3465,  provides  that 
"where  two  or  more  parties  are  bound 
by  contract  •  •  •  or  statute  wheth- 
er jointly  only,  or  jointly  and  severally, 
or  severally  only,  •  •  ♦  the  action 
thereon  may  at  the  plaintiff's  option  be 
brought  against  any  or  all  of  them." 
Section  3410  provides  that  "in  an  action 
against  several  executors  or  adminis- 
trators they  shall  be  considered  one 
person,  and  judgment  may  be  taken  and 
execution  issued  against  all  as  such  al- 
though only  a  part  were  served  with 
notice."  Held,  in  view  of  this  section, 
that,  under  such  statute,  a  federal  court 
had  jurisdiction  of  a  suit  against  ex- 
ecutors appointed  in  Iowa  to  establish 
a  claim  against  the  estate  of  their  tes- 
tator, and  that  its  jurisdiction  was  not 
affected  by  the  fact  that  one  of  the  ex- 
ecutors joined  was  a  citizen  and  resident 
of  another  state  and  was  not  served; 
such  executor  not  being  an  indispensa- 
ble party  under  the  Iowa  statute. 
Farmers*  Bank  of  Cuba  City,  Wis.,  v. 
Wright  (C.  C.  1908)  158  Fed.  841. 

10.  Nominal  parties.— Where  persons 
not  made  parties  have  a  nominal  inter- 
est as  defendants  and  reside  bej'ond  the 
jurisdiction  of  the  court,  it  is  error  for 
the  Circuit  Court  to  dismiss  the  bill 
because  they  were  not  made  parties, 
but  the  court  should  go  on  to  decree 
agkinst  the  actual  defendants;  they 
all  having  a  beneficial  interest.  Union 
Bank  v.  Stafford  (1851)  12  How.  827, 
841,  13  L.  Ed.  1008. 

Where  the  controversy  is  between 
citizens  of  different  states  who  are  in 
court.  Inability  to  make  service  upon 
another  named  as  a  defendant,  whose 
interest  is  merely  ministerial,  will  not 
deprive  the  court  of  jurisdiction  under 
this  section.  Slater  Trust  Co.  v.  Ran- 
dolph-Macon Coal  Co.  (C.  C.  1908)  166 
Fed.  171. 
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11.  Joinder  or  nonlolnder  of  formal 
or  Improper  partles^-The  court  is  not 
ousted  of  its  jurisdiction  by  the  joinder 
or  nonjoinder  of  merely  formal  parties 
not  entitled  to  sue,  or  liable  to  be  sued, 
in  the  United  States  courts.  Wormley 
V.  Wormley  (1823)  8  Wheat  421,  451, 
5  L.  Ed.  651. 

The  joinder  of  improper  parties  as 
citizens  of  the  same  state  does  not  af- 
fect the  jurisdiction  of  the  courts  in 
equity  as  between  the  parties  properly 
before  the  court  where  a  decree  may  be 
rendered  as  between  the  parties  not 
citizens  of  the  same  state.  Carneal  v. 
Banks  (1825)  10  Wheat  181,  187,  6  L. 
Ed.  297. 

In  cases  within  the  statute,  the  omis- 
sion of  a  party  not  found  is  not  a  mat- 
ter of  objection  to  the  suit  but  the  stat- 
ute does  not  enable  the  court  to  pro- 
ceed in  the  absence  of  indispensable  par- 
ties. Vincent  Oil  Co.  v.  Gulf  Refining 
Co.  of  Louisiana  (1912)  195  Fed.  434, 
115  0.  C.  A.  336. 

12.  Parties  too  numerous  for  Joinder. 

—Where  the  parties  interested  are  very 
numerous,  and  it  would  be  almost  im- 
possible to  bring  them  all  before  the 
court,  the  court  will,  notwithstanding 
a  plea  of  want  of  parties,  proceed  to  a 
decree.  In  re  Dennett  (1915)  221  Fed. 
350,  136  C.  C.  A.  422,  certiorari  denied 
Dennett  v.  SawteUe  (1915)  35  S.  Ct 
791,  238  U.  S.  628,  59  L.  Ed.  1496. 

13.  Bringing  in  foreign  oorporatlon^ 

Under  section  1030,  ante,  and  this 
section,  foreign  corporation,  which  had 
assumed  defense  of  patent  infringement 
suit  against  user  of  its  alleged  infring- 
ing de\*ice,  held  to  be  made  a  party  to 
the  record.  Dicks  Press  Guard  Mfg. 
Co.  V.  Bowen  (D.  0. 1916)  229  Fed.  193. 

14.  Bringing  In  parties  to  ancillary 
suit.— A  federal  court  held  to  have  ju- 
risdiction of  a  suit  on  the  ground  that  it 
was  ancillary  to  a  prior  suit,  notwith- 
standi"g  the  fact  that  new  parties  were 
brought  In.  Ferguson  v.  Omaha  &  S. 
W.  R.  Co.  (1915)  227  Fed.  513,  142  C. 
C.  A.  145. 

15.  Time  and  manner  of  raising  ob- 
jection to  absence  of  party.— The  court 
can  make  no  decree  in  the  absence  of  a 
party  whose  rights  will  be  affected,  and 
the  objection  may  be  taken  on  the  bear- 
ing or  in  the  appellate  court  Coiron  v. 
MiUaudon  (1856)  19  How.  113,  115,  15 
L.  Ed.  575. 

Want  of  parties  may  be  objected  to 
at  any  time,  even  in  the  appellate  court 
Carson  v.  Robertson  (C.  O.  1869)  Fed. 
Cas.  No.  2,466. 

An  objection  for  want  of  proper  par- 
ties defendant,  not  made  by  demurrer, 
plea,  or  answer,  will  be  held  too  late, 
where  a  decree  can  be  made  granting 
the  relief  sought  without  affecting  the 
rights  of  absent  parties;  otherwise  not, 
though  they  are  beyond  the  jurisdiction 


of  the  court  Florence  Sewing  Mach. 
Co.  V.  Singer  Mfg.  Co.  (C.  C.  1870)  Fed. 
Cas.  No.  4,884. 

A  demurrer  as  to  parties  must  be 
considered  as  setting  up  what  would 
be  termed  "matters  in  abatement,"  and 
perhaps  the  better  practice  in  a  feder- 
al court  would  be  to  set  up  such  mat- 
ters by  a  plea  in  abatement  Noyes  v. 
Barnard  (1894)  63  Fed.  782,  787,  11  C. 
O.  A.  424. 

Nonresidents,  only,  can  object  to  the 
jurisdiction  when  residents  and  non- 
residents of  the  district  are  joined  in 
one  suit.  Smith  v.  Atchison,  T.  &  S. 
F.  R.  Co.  (C.  C.  1894)  64  Fed.  L 

16.  Parties  on  appeal.— One  who  is 
named  as  a  party,  but  who  is  not  served 
with  process,  and  does  not  appear,  is* 
not  a  party  to  the  record,  and  cannot  be 
heard  on  appeal.  Cook  v.  Lasher  (1896) 
73  Fed.  701,  704,  19  C.  C.  A.  654. 

17.  Jurisdictional  question  on  appeal. 
— ^A  decree  of  a  federal  court  on  remov- 
al from  a  state  court,  dismissing  a  suit 
for  defect  of  parties,  unaffected  by  this 
section  or  equity  rule  47,  where  a  non- 
resident corporation  had  not  been  serv- 
ed, does  not  present  any  question  of 
jurisdiction  under  Act  March  3,  1891, 
§  5,  post,  §  1215.  Bogart  v.  Southern 
Pac.  Co.  (1913)  33  Sup.  Ct  497,  228 
U.  S.  137,  57  L.  Ed.  768,  dismissing  ap- 
peal Lawrence  v.  Southern  Pac  Co. 
(0.  C.  1910)  180  Fed.  822. 

18.  Federal  que8tlon.^A  decree  of  a 
federal  circuit  court,  in  a  case  remov- 
ed from  a  state  court  for  diversity  of 
citizenship,  dismissing  the  suit  as  the 
result  of  applying  the  general  rule  as 
to  indispensable  parties,  unaffected  by 
this  section,  or  equity  rule  47,  where  a 
certain  nonresident  corporation  which  it 
found  was  such  a  party  had  not  been 
served,  and  had  not  appeared  or  waiv- 
ed service,  does  not  present  any  ques- 
tion of  the  jurisdiction  of  the  court  as 
a  Federal  tribunal  which,  under  the  act 
of  March  3,  1891,  §  5,  post,  §  1215,  will 
sustain  an  appeal  to  the  federal  Su- 
preme Court  Bogart  v.  Southern  Pac. 
Co.  (1913)  33  Sup.  Ct  497,  228  U.  S. 
137,  57  L.  Ed.  768. 

Cited  without  definite  applloatlon, 
Bundle  v.  Delaware  &  Raritan  Canal 
Co.  (1852)  14  How.  80,  95,  14  L.  Ed. 
335  (separate  opinion);  Butterworth  v. 
Hill  (1885)  5  Sup.  Ct  796,  798,  114  U. 
S.  128,  29  L.  Ed.  119;  HlckHn  v.  Marco 
(1893)  56  Fed.  549,  553,  6  C.  C.  A. 
10;  Pond  v.  Sibley  (C.  C.  1881)  7 
Fed.  129,  137;  Coann  v.  Atlanta  Cot- 
ton Factory  Co.  (C.  C.  1882)  14  Fed. 
4;  Martin  v.  Meyer  (C.  C.  1891)  45  Fed. 
435,  436;  U.  S.  v.  McGlashen  (C.  C. 
1895)  66  Fed.  537,  538;  City  Water 
Supply  Co.  V.  Ottumwa  (C.  C.  1903)  120 
Fed.  309;  Froment  v.  Duclos  (D.  C. 
1887)  30  Fed.  385,  386;  Revett  v.  Clise 
(D.  C.  1913)  207  Fed.  673,  676,  677. 
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§  1033.  (Jud.  Code,  §  51.)     Civil  suits;    where  to  be  brought. 

Except  as  provided  in  the  five  succeeding  sections,  no  person 
shall  be  arrested  in  one  district  for  trial  in  another,  in  any  civil 
action  before  a  district  court;  and,  except  as  provided  in  the  six 
succeeding  sections,  no  civil  suit  shall  be  brought  in  any  district 
court  against  any  person  by  any  original  process  or  proceeding  in  any 
other  district  than  that  whereof  he  is  an  inhabitant;  but  where  the 
jurisdiction  is  founded  only  on  the  fact  that  the  action  is  between 
citizens  of  different  States,  suit  shall  be  brought  only  in  the  district 
of  the  residence  of  either  the  plaintiff  or  the  defendant. 

R.  S.  §  739.  Act  March  3,  1875,  c.  137,  {  1,  18  Stat.  470.  Act  March  3, 
1887,  c.  373,  §  1,  24  Stat  552.  Act  Aug.  13,  1888,  c  866,  |  1,  25  Stat.  433. 
Act  March  3,  1911,  c.  231.  §  51,  36  Stat.  1101. 

Notes  of  DeoisloBB 


I.  Construction  and  operation  of  statute       40. 

1.  Construction  In  general. 

2.  Effect  on  statutes  conferring  ezcluslTe 

Jurisdiction  on  federal  courts. 
8.    Effect  on  removal  of  causes. 

4.  Effect  of  state  legislation. 

5.  District   of   Columbia,    appllcabllltr  of 

statute,  to. 

6.  *'Clyil  suit"  defined. 

7.  "Citizen,"  "Inhabitant,"  or  "resident" 

defined. 

8.    Proof  of  Inhabitancy* 

9.  "Found"  within  prior  statute. 
10.    ''Original    process  or    proceeding"    de- 
fined. 

U.    "Jurisdiction  is  founded  only"  defined. 

12.  "Only"  defined. 

13.  Change  of  boundaries  of  district. 


II.  District  In  which  suit  may  or  must 
be  brought 

(A)  Venue  dependent  on  diversity  of  citi- 
eenship  or  federal  quettUm  in  general 

14.  In  general. 

(B)  Venue  dependent  on  citizenship,  resi- 

dence or  character  of  parties 

15.  Local  actions  in  general. 

16.  United  States  as  plaintiff. 

17.  Aliens. 

18.    Suits  by  aliens. 

19.    By  assignees  of  aliens. 

20.    Suits  by  citizens  against  aliens. 

21.  Citizens  of  different  states. 

22.  Suit  in   name  of  state  on  relation   of 

individual. 

23.  Corporations. 

24.    Federal   corporations   as   affecting 

venue. 

25.   Domicile  of  corporations  aa  affect- 
ing venue. 

26.  — ^    Transaction  of  business  as  affect- 

ing venue. 

27.  - —   Local  laws  and  compliance  there- 

with as  affecting  venue. 

28.    District  of  plaintiff's  residence  as 

affecting  venue. 

29.    Determination  by  court. 

30.  Assignment  of  cause  of  action. 

31.  Allegations   in  pleadings. 

(C)  Venue  dependent  en  nature  of  eutject 

matter 
n.    Accounting. 

83.  Admiralty. 

84.  Anti-Trust  Act. 
35.    Attachment. 

86.    Malicious    suing    out    of    attach- 
ment. 

37.  Bankruptcy. 

38.  Bonds. 

89.    Petition. 


41. 
42. 
43. 
44. 
45. 
46. 
47. 
48. 
49. 
60. 
61. 
62. 
63. 
54. 
65. 
66. 
67. 
68. 
69. 

€0. 
6L 
62. 
63. 
64. 

III. 

66. 

66. 

67. 
68. 
69. 
70. 
71. 

72. 
73. 
74. 
75. 

76. 

77. 
78. 


79. 
80. 
81. 
82. 

83. 
84. 
85. 


Cancellation  of  certificate  of  naturaliza- 
tion. 
Carriers. 

Claims  against  United  States, 
Conspiracy. 
Contracts. 
Copyright  Laws. 
Death. 
Discovery. 
Ejectment. 

Employers'  Liability  Act. 
Injunction. 

Interstate  Commerce  Act. 
Judgment. 

Lien  or  claim  on  property. 
National  banks. 
Negotiable  instruments. 
Nuisance. 
Patent  laws. 

Consent  to  jurisdiction. 

Venue  In  patent  cases  defined  by 

special  statute. 

Penalties  and  forfeitures. 

Specific  performanoSi 

Taxes. 

Torts. 

Trade-marks. 

Waiver  of  privilege  to  be  sued  In 
proper  district  and  objections 

Right  to  waive  privilege. 
Manner  of   waiving   privilege   in  gen- 
eral. 

By  acceptance  of  service. 

By  consent. 

By  appearance. 

By  failure  to  plead  privilege. 

By   proceedings  for   and   removal 

into  federal  court. 

By  pleading  to  the  merits. 

By  demurrer. 

By  motion  to  dismiss. 

Manner  of  raising  question  of  venue. 
Time    to     raise     objection    to     avoid 

waiver. 
Persons    who    may   raise   objection   to 

avoid  waiver. 
Determination  of  objections. 

IV.  Process 

District  to  which  process  may  issue. 
Service  of  process. 

Law  governing  service. 

Service    procured    by    fraud    or 

force. 

Question  for  court. 

Return  of  service 

Privileges  and  exemptions. 


I.  CONSTRUCTION     AND     OPERA- 
TION  OF  STATUTE 

I.  Construction  In  generald^This  sec- 
tion does  not  affect  the  general  juris- 
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diction  of  the  court,  but  merely  con- 
fers a  personal  privilege  or  exemption 
on  defendant  Grade  v.  Palmer  (1828) 
8  Wheat.  699,  6  L.  Ed.  719;  Toland  v. 
Sprague  (1838)  12  Pet.  300,  330,  9  L. 
Ed.  1093;  Ex  parte  SchoUenberger 
(1877)  96  U.  S.  369,  378,  24  L.  Ed. 
853;  St  Louis  &  S.  F.  Ry.  Co.  ▼.  Mc- 
Bride  (1891)  11  Sup.  Ct  982,  983,  141 
U.  S.  127,  36  L.  Ed.  659;  Camp  v. 
Bousal  (1913)  203  Fed.  913,  122  0. 
C.  A.  207;  Jewett  v.  Bradford  Sav. 
Bnnk  &  Trust  Co.  (C.  C.  1891)  45  Fed. 
801;  Gray  v.  Quicksilver  Min.  Co.  (O. 
C.  1884)  21  Fed.  288;  U.  S.  v.  Amer- 
ican Bell  Tel.  Co.  (C.  C.  1886)  29  Fed. 
17,  34;  Cooley  v.  McArthur  (C.  C. 
1888)  35  Fed.  372;  Kansas  aty  &  T. 
R.  Co.  v.  Interstate  Lumber  Co.  (C. 
C.  1888)  37  Fed.  3;  Purcell  v.  British 
Land  &  Mortgage  Co.  (C.  C.  1890)  42 
Fed.  465;  Smith  y.  Atchison,  T.  &  S. 
F.  R.  Co.  (C.  C.  1894)  64  Fed.  1; 
Marks  v.  Marks  (C.  C.  1896)  75  Fed. 
321;  Fosha  v.  Western  Union  TeL  Co. 
(C.  C.  1902)  114  Fed.  701;  Pepper  v. 
Rogers  (C.  C.  1004)  128  Fed.  987; 
Von  Voight  v.  Michigan  Cent  R.  Co. 
(C.  C.  1904)  130  Fed.  398;  Mahr  v. 
Union  Pac.  R.  Co.  (C.  C.)  140  Fed.  921, 
judgment  affirmed  (1909)  170  Fed.  699, 
96  C.  C.  A.  19;  Peale  v.  Marian  Coal 
Co.  (C.  C.  1909)  172  Fed.  639;  Fri- 
bourg  V.  PuUman  Co.  (C.  C.  1910)  176 
Fed.  981;  Irving  v.  Joint  Dist  Coun- 
cil of  New  York  and  Vicinity  of  United 
Brotherhood  of  Carpenters,  etc.  (C.  0. 
1910)  180  Fed.  896;  Gearlds  v.  John- 
son (C.  C.  1911)  183  Fed.  611;  H.  J. 
Decker,  Jr.,  &  Co.  v.  Southern  Ry.  Co. 
(C.  C.  1911)  189  Fed.  224;  McEldow- 
ney  v.  Card  (C.  C.  1911)  193  Fed.  475; 
Shutts  V.  First  Nat  Bank  (D.  C.  1899) 
98  Fed.  705,  709;  Smellie  v.  Southern 
Pac.  Co.  (D.  C.  1912)  197  Fed.  641; 
Trinity  &  S.  Ry.  Co.  v.  Brown  (1898) 
45  S.  W.  703,  91  Tex.  673;  State  v. 
Frost  (1002)  89  N.  W.  915,  113  Wis. 
623. 

By  this  act  congress  only  invested 
circuit  courts  with  jurisdiction  of  cases 
where  the  suit  is  between  a  citizen  of 
the  state  where  the  suit  is  brought  and 
a  citizen  of  another  state,  and  no  civil 
suit  can  be  brought  before  such  a  court 
against  an  inhabitant  of  the  United 
States  by  any  original  process  in  any 
other  district  than  that  whereof  he  is 
an  inhabitant  or  in  which  he  should  be 
found  at  the  time  of  serving  the  writ 
Jones  V.  Andrews  (1870)  10  Wall.  327, 
331,  19  L.  Ed.  935. 

A  dvil  suit  cannot  be  brought  by 
original  process  in  the  federal  court  in 
any  other  district  than  that  of  which 
defendant  is  an  inhabitant,  or  in  which 
he  is  served  with  process.  Nazro  v. 
Cragin  (C.  C.  1874)  Fed.  Gas.  No. 
10,062. 

The  venue  of  all  cases  is  governed 
by  this  act  except  admiralty  cases,  and 
cases  governed  by  special  statutes,  like 
patent  cases,  forfeitures,  seizures  on 
land,    commerce    cases.      Harding    t. 


Standard  Oil  Co.  (C.  O.  1909)  170  Fed. 
651. 

In  a  suit  In  a  federal  court  against 
numerous  defendants  on  a  contract 
binding  them  jointly  and  severally,  the 
jurisdiction  of  the  court  is  not  defeated 
because  some  of  the  defendants  are  not 
inhabitants  of  nor  served  within  the 
district,  but  the  case  may  proceed 
against  those  who  have  been  served. 
Richmond  Cedar  Works  v.  Buckner  (C. 
C.  1910)  181  Fed.  424. 

In  Turk  v.  Illinois  Cent  R.  Co.  (D. 
C.  1912)  193  Fed.  252,  it  is  held  that 
a*  plaintiff  who  sues  in  the  wrong  dis- 
trict expressly  consents  to  the  court's 
jurisdiction,  and  a  defendant  who  does 
not  object  impliedly  consents,  and  this 
consent  has  regard  to  venue  only. 

Federal  jurisdiction  in  the  sense  of 
the  place  of  suit  can  no  longer  be  sus- 
tained in  a  particular  district  because 
a  defendant  may  be  found  therein. 
Dinzy  v.  Blinois  Central  R.  Co.  (C.  O. 
1894)  61  Fed.  49,  52. 

The  limitation  as  to  place  of  bringing 
suit  is  applicable  only  to  cases  whereof 
the  state  and  federal  courts  have  con- 
current jurisdiction.  In  re  Hohorst 
(1893)  14  Sup.  Ct  221,  150  U.  S.  653, 
37  L.  Ed.  1211;  Van  Patten  v.  Chicago, 
M.  &  St  P.  R.  Co.  (C.  C.  1896)  74 
Fed.  981,  following  Atkins  v.  Disinte- 
grating Co.  (1873)  18  Wall.  272,  21  L. 
Ed.  841;  Lewis  Blind  Stitch  Co.  v.  Ar- 
better  Felling  Mach.  Co.  (C.  C.  1910) 
181  Fed.  974;  Lederer  v.  Ferris  (C.  C. 
1906)  149  Fed.  250. 

This  section  applies  only  to  suits  com- 
menced in  the  federal  court;  and  it  is 
no  bar  to  the  jurisdiction  of  the  court 
of  a  case  removed  to  it  from  a  state 
court  that  defendant  was  not  a  rebident 
af  the  district,  and  that  the  state  court 
had  acquired  jurisdiction  by  foreign  at- 
tachment, without  any  personal  service. 
Crocker  Nat  Bank  v.  Pagenstecher 
(C.  C.  1890)  44  Fed.  705;  Richmond  v. 
Brookings  (C.  C.  1891)  48  Fed.  241. 
It  does  not  apply  to  suits  brought  by 
the  federal  government,  since  it  is  pres- 
ent everywhere  within  the  territorial 
limits  of  the  United  States.  The  only 
restriction  with  respect  to  such  suits 
is  that  they  shall  be  brought  in  the  dis- 
trict of  which  the  defendant  is  an  "in- 
habitant" U.  S.  V.  Southern  Pac.  R. 
Co.  (C.  C.  1892)  49  Fed.  297;  Same  v. 
Central  Pac  R.  Co.,  Id.  304.  But  see 
Stone  V.  U.  S.  (1897)  17  Sup.  Ct  778, 
779,  167  U.  S.  178,  42  L.  Ed.  127, 
holding  that  an  action  by  the  United 
States  to  recover  the  value  of  timber 
taken  from  public  lands  may  be  brought 
in  any  jurisdiction  in  which  defendant 
can  be  served  with  process. 

Restriction  as  to  venue  is  not  applica- 
ble to  local  actions,  and  hence  ejectment 
can  be  brought  in  a  federal  court  in  the 
district  where  the  land  lay,  though  both 
plaintiff  and  defendant  are  foreign  cor- 
porations and  nonresidents  of  the  state. 
Elk  Garden  Co.  v.  T.  W.  Thayer  Co. 
(C.  0.  1910)   179  Fed.  556.     It  does 
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not  affect  the  jurisdiction  of  the  court 
in  local  actions  to  enforce  a  lien  or 
claim  on  real  estate  or  personal  prop- 
erty within  the  di&trict  Lancaster  v. 
AsheviUe  St.  Ry.  Co.  (C.  C.  189S)  90 
Fed.  129.  A  failure  by  a  plaintiff  to 
comply  with  the  provision  that  suit  shall 
be  brought  only  in  the  district  of  the 
residence  of  either  the  plaintiff  or  the 
defendant,  where  the  jurisdiction  is 
founded  only  on  diversity  of  citizenship, 
does  not  affect  the  general  jurisdiction 
of  the  court  over  the  cause.  Van  Doren 
V.  Pennsylvania  R.  Co.  (1899)  93  Fed. 
260.  35  C.  O.  A.  282.  Provision  that 
stiits  can  be  maintained  only  in  the  dis- 
trict where  either  plaintiff  or  defendant 
resides  is  not  jurisdictional,  but  its 
enforcement  is  a  mere  matter  of  priv- 
ilege to  defendant    Bogue  v.  Chicago, 

B.  &  Q.  R.  Co.  (D.  C.  1912)  193  Fed. 
728w  It  confers  a  mere  privilege,  and 
courts  have  jurisdiction  over  contro- 
versies wholly  between  citizens  of  dif- 
ferent states,  though  neither  plaintiff 
nor  defendant  is  a  resident  of  the  dis- 
trict in  which  the  court  to  which  the  ac- 
tion was  removed  is  sitting.  Burch  ▼. 
Southern  Pac.  Co.  (C.  C.  1905)  139 
Fed.  350.  It  does  not  apply  to  or  repeal 
statutes  as  to  service  of  process  in  suits 
of  which  the  federal  courts  have  exclu- 
sive juristliction.    Lederer  v.  Ferris  (C. 

C.  1906)  149  Fed.  250. 

The  proviso  that  no  civil  action  shall 
be  brought  against  any  person  in  any 
other  district  than  that  of  which  he  is 
an  inhabitant  does  not  apply  to  actions 
against  aliens  or  foreign  corporations, 
and  they  may  be  sued  in  any  district  in 
which  they  may  be  found.  Wind  River 
Lumber  Co.  v.  Frankfort  Marine,  Acci- 
dent &  Plate  Glass  Ins.  Co.  (1912)  196 
Fed.  340,  116  C.  C.  A.  160. 

Section  1039,  post,  when  construed 
with  this  section,  applies  to  a  bill 
brought  to  enforce  various  liens  upon 
part  of  a  railroad  lying  in  the  district, 
as  against  the  lien  of  a  general  mort- 
gage, which  is  about  to  be  foreclosed  in 
the  same  court  by  a  suit  ancillary  to 
another  siiit  in  a  different  district  and 
state.  McBee  v.  Marietta  &  N.  G.  Ry. 
Co.  (C.  C.  1891)  48  Fed.  243,  decree 
reversed  Same  v.  Central  Trust  Co. 
(1893)  57  Fed.  753,  6  C.  C.  A.  539. 

R.  S.  I  739,  embodied  herein  did  not 
mean  to  distinguish  between  those  who 
are  inhabitants  of  or  found  within  the 
district  and  persons  domiciled  abroad,  so 
as  to  protect  the  first  and  leave  the  oth- 
ers not  within  the  protection,  but  that 
often  in  regard  to  those  who  were  with- 
in the  United  States*  they  should  not 
be  liable  to  process  of  the  circuit  courts 
unless  in  one  or  the  other  predicament 
stated  in  the  clause.  Toland  v.  Sprague 
(1838)  12  Pet  300,  329,  9  L.  Ed.  1093. 
And  is  substantially  the  jurisdiction 
clause  in  the  old  act  of  1789  and  inhibits 
the  suing  of  any  defendant  in  any  other 
district  than  that  in  which  he  resides. 
Love  joy  v.  Hartford  Fire  Ins.  Co,  (O. 
O.  1882)  11  Fed.  63,  64. 
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The  substitution  in  Act  March  3. 1875, 
c.  137,  I  1,  of  the  words  "against  any 
person"  for  the  words  "against  an  in- 
habitant of  the  United  States"  in  Act 
1789,  §   11,  incorporated  into  R.  S.  § 

739,  and  embodied  herein,  has  been  as- 
sumed to  be  an  immaterial  change,  but 
if  the  act  of  1875  could  have  been  treat- 
ed as  extending  the  provision  to  suits 
against  aliens,  it  could  only  be  by  virtue 
of  the  clause  permitting  defendants  to 
be  sued  in  the  district  in  which  they 
were  found.  That  clause  having  been 
stricken  out  in  the  acts  of  1887  and 
1888,  the  provision  is  therefore  inappli- 
cable to  an  alien  or  to  a  foreign  corpo- 
ration. In  re  Hofiorst  (1893)  14  Sup. 
Ct  221,  224,  150  U.  S.  653,  31  L.  Ed. 
1211. 

Act  March  3, 1887,  providing  that  suit 
when  jurisdiction  is  founded  cm  diverse 
citizenship,  must  be  brought  in  the  dis- 
trict either  of  the  residence  of  the 
plaintiff  or  of  the  defendant,  and.  omit- 
ting the  provision  that  the  defendant 
could  be  sued  in  any  district  in  which 
he  should  be  found  at  the  time  of  serv- 
ing the  writ,  by  no  means  intended  to 
discard  the  long-established  doctrine 
that  the  defendant  must  be  legally  found 
and  served  in  the  district  in  which  he 
is  sued.  Harland  v.  United  lines  Tel. 
Co.  (C.  C.  1889)  40  Fed.  308,  312.  6 
L.  R.  A.  252. 

See  McMicken  v.  Webb  (1837)  11  Pet. 
25,  38,  9  L.  Ed.  618,  holding  that  the 
residence  of  a  party  in  another  district 
of  a  state  than  that  in  which  the  suit 
is  brought  in  a  federal  court  does  not 
exempt  him  from  its  jurisdiction.  The 
division  of  a  state  into  two  or  more  dis- 
tricts cannot  affect  the  jurisdiction  on 
account  of  citizenship.  If  the  party  is 
found  in  the  district  in  which  he  is*  sued, 
the  case  is  out  of  the  prohibition  that 
"no  dvil  suit  shall  be  brought  in  the 
courts  of  the  United  States  against  a 
defendant  by  any  original  process  in  any 
other  district  whereof  he  is  an  in- 
habitant, or  in  which  he  shall  be  found 
at  the  time  of  serving  the  writ,"  con- 
tained in  R.  S.  §  739,  embodied  herein. 

And  s-ee  Goddard  v.  Mailler  (C.  C. 
1897)  80  Fed.  422,  holding  that  R.  S.  | 

740,  post,  I  1034,  was  not  repealed,  ex- 
pressly or  by  implication,  by  the  pro- 
vision that  no  civil  suit  shall  be  brought 
against  any  person  in  any  other  dis- 
trict than  that  whereof  he  is  an  inhab- 
itant 

And  see,  also,  Lederer  v.  Ferris  (C. 
C.  1906)  149  Fed.  250,  on  the  history  of 
the  legislation  and  the  modifications 
made  in  the  judiciary  act  of  1789,  {  11, 
incorporated  into  R.  S.  §  739,  embodied 
herein. 

2.  Effect  on  statutes  eonferring  exctn- 
etve   Jurisdiction   on    federal   conrts^- 

Where  exclusive  jurisdiction  is  creat- 
ed and  conferred  on  the  courts  of  the 
United  States  by  special  acts  passed 
prior  to  acts  of  March  3,  1887,  and  Au- 
gust 13,   1888,   incorporated  into  this 
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section,  the  jurisdiction  so  conferred  is 
not  affected  by  the  provisions  of  those 
acts,  limiting  the  place  of  bringing  buit 
to  the  district  whereof  one  of  the  par- 
ties is  an  inhabitant  Van  Patten  y. 
Chicago.  M.  &  St  P.  R.  Co.  (C.  C. 
1896)  74  Fed.  981,  foUowing  In  re  Ho- 
horst  (1893)  14  Sup.  Ct  221,  150  U.  S. 
663,  37  li.  Ed.  1211. 

The  inhibition  that  no  suit  shall  be 
brought  against  any  person  by  any  orig- 
inal process*  or  proceeding  in  any  other 
district  than  that  whereof  he  is  an 
inhabitant  is  ineffective  and  inapplica- 
ble in  instances  in  which  exclusive  ju- 
risdiction over  particular  cases  or  class- 
es of  cases  has'  been  conferred  on 
the  federal  courts  by  special  acts  of 
Congress.  Northern  Pac.  Ry.  Co.  v. 
Pacific  Coast  Lumber  Mfrs.'  As&''n 
(1908)  165  Fed.  1,  91  C.  C.  A.  39; 
Union  Pac.  R.  Co.  v.  Oregon  &  Wash- 
ington Lumber  Mfrs.'  Ass'n  (1908) 
165  Fed.  13,  91  C.  C.  A.  51;  U.  S.  v. 
Standard  Oil  Co.  of  New  Jersey  (C. 
C.  1907)  152  Fed.  290. 

In  view  of  the  provision  that  no  civil 
suit  involving  a  federal  question  shall  be 
brought  in  the  federal  courts  against  any 
person  in  any  other  district  than  that 
whereof  he  is  an  inhabitant,  R.  S.  §  2103, 
post,  S  4087,  which  provides  that  suits 
to  recover  moneys  paid  by  Indians  on 
contracts  made  in  violation  of  the  statute 
may  be  brought  "in  any  court  of  the 
United  States,"  must  be  construed  as 
meaning  any  court  of  the  United  States 
within  the  territorial  jurisdiction  of 
which  defendant  is  an  inhabitant.  U. 
S.  V.  Crawford  (C.  C.  1891)  47  Fed.  561. 

Under  Act  Feb.  24,  1905,  amending 
Act  Aug.  13,  1894,  requiring  suits  on 
federal  contractors'  bonds  to  be  brought 
in  the  district  where  the  contract  was 
to  be  performed,  a  federal  court  in  such 
district  had  jurisdiction  to  order  the 
service  of  process  on  a  defendant  re- 
siding in  another  district,  notwithstand- 
ing General  Jurisdiction  Act,  §  1.  Bak- 
er Contract  Co.  v.  U.  S.  (1913)  204 
Fed.  390,  122  C.  C.  A.  560. 

3.  Effect  on  removal  of  causesd— An 

action  in  a  state  court  may  be  removed 
by  defendant  to  the  federal  court; 
though  neither  party  is  a  resident  of 
the  district.  Kansas  City  &  T.  R.  Co. 
V.  Interstate  Lumber  Co.  (C.  C.  1888) 

37  Fed.  3.  CONTRA,  Harold  v.  Iron 
Silver  Min.  Co.  (C.  C.  1888)  33  Fed.  529. 
And  see  Turk  v.  Illinois  Cent  R.  Co. 
(D.  C.  1912)  193  Fed.  252,  holding  that 
an  action  removed  on  motion  of  defend- 
ant to  the  federal  court  of  a  district  in 
which  neither  party  resides,  should,  on 
plaintiff's  motion,  be  remanded. 

An  action  brought  by  a  citizen  and 
resident  of  the  Eastern  district  of  Tex- 
as against  a  citizen  of  another  state,  in 
a  state  court  in  the  Western  district 
is  removable  to  the  circuit  court  of  the 
latter  district  Burck  v.  Taylor  (C.  C. 
1889)  39  Fed.  581,  judgment  affirmed 
(1894)  14  Sup.  Ct  696,  152  U.  S.  634. 

38  L.  Ed.  57a     The  requirement  that 


suits  in  federal  courts*  shall  be  brought 
in  the  district  where  defendant  lives 
has  no  application  to  a  suit  removed 
from  a  state  court  to  the  federal  court 
by  defendant  Baltimore  &  O.  R.  Co.  v. 
Meyers  (1894)  62  Fed.  367,  10  C.  C.  A. 
485.  If  a  case  in  a  state  court  might 
have  been  brought  originally  in  a  fed- 
eral court,  it  may  be  removed  to  the 
federal  court  of  the  district  wherein 
it  is  pending,  when  the  facts  bring  it 
within  the  statute,  though  neither  party 
reside  in  such  district  Long  v.  Long 
(C.  C.  1896)  73  Fed.  369;  Duncan  v. 
Associated  Press  (C.  C.  1897)  81  Fed. 
417. 

An  action  under  federal  employers' 
liability  act  between  citizens  of  Wiscon- 
sin brought  in  the  state  court  of  Minne- 
sota was  not  removable  by  defendant 
over  plaintiff's  protest  to  the  federal 
court  in  the  district  of  Minnesota. 
Hubbard  v.  Chicago,  M.  &  St  P.  Ry. 
Co.  (C.  C.  1910)  176  Fed.  994. 

Under  this  section  an  action  is  not 
removable  to  a  federal  court,  unless  it 
could  have  been  originally  commenced 
there.  Waterman  v.  Chesapeake  &  O. 
Ry.  Co.  (D.  C.  1912)  199  Fed.  667. 

A  suit  not  within  the  exceptions  con- 
tained in  this  section  is  not  removable 
on  the  ground  that  it  is'  one  arising  un- 
der the  Constitution  or  laws  of  the 
United  States,  where  none  of  the  de- 
fendants are  inhabitants  of  the  district, 
unless  plaintiff  consents  to  the  jurisdic- 
tion or  waives  objection  thereto.  West- 
em  Union  Telegraph  Co.  v.  Louisville 
&  N.  R.  Co.  (D.  C.  1912)  201  Fed.  932. 

The  "proper  district"  to  which,  under 
Judicial  Code,  {{  28,  29,  ante,  |f  1010, 
1011,  a  cause  brought  in  a  state  court 
may  be  removed,  is  that  where  the  suit 
is  pending,  and  not  that  where,  under 
this  section,  it  could  have  been  brought 
originally.  Pavick  v.  Chicago,  M.  &  St 
P.  Ry.  Co.  (D.  C.  1914)  225  Fed.  395. 

4.  Effect  of  state  ieglslatloii.— See  § 

1637,  and  notes. 

Act  March  3,  1887,  and  a  state  stat- 
ute, held,  not  to  give  a  federal  court  ju- 
risdiction in  rem  against  the  property  of 
a  nonresident  defendant,  who  has  not 
been  personally  served,  notwithntanding 
the  conformity  act  (sections  1537,  1530, 
post).  Harland  v.  United  Lines  Tel. 
Co.  (1889)  40  Fed.  308,  6  L.  R.  A. 
252. 

5.  District  of  Columbia,  applicability 
of  statute  to.— The  general  restrictions 
of  the  Constitution  of  the  United 
States  which  govern  the  exercise  of  ju- 
risdiction by  the  courts  of  the  United 
States  within  the  states  have  no  oper- 
ation in  the  District  of  Columbia;  and 
the  conditions  ot  jurisdiction  existing 
therein  are  so  different  that  this  sec- 
tion is  locally  iDapplicabli!.  Under  Code 
D.  C.  §  1537,  which  re-enacts  with  am- 
plification R.  S.  D.  C.  §  790,  an  action 
by  a  nonresident  corporation  against 
another  nonresident  corporation  is 
maintainable  in  this  district  when  the 
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defendant  does  bnBiness  and  has  a 
place  of  business  therein,  this  section 
not  applying  to  or  being  in  force  in  the 
District  of  Columbia.  Guilford  Gran- 
ite Go.  ▼.  Harrison  Granite  Co.  (1903) 
23  App.  D.  C.  1. 

6.  "Civil  suit"  deflned.— A  proceeding 
by  a  citizen  of  New  York  for  the  sei- 
zure and  sale  of  mortgaged  land  in 
Louisiana  is  a  civil  suit  inter  partes, 
and,  where  the  parties  are  citizens  of 
different  states,  is  within  the  jurisdic- 
tion conferred  by  Congress  on  the 
United  States  circuit  court.  Fleitas  v. 
Richardson  (18^3)  13  Sup.  Ct.  429, 
432,  147  U.  S.  538,  37  L.  Ed.  272  (cit- 
ing Toland  v.  Sprague  [1838]  12  Pet 
300,  9  L.  Ed.  1093);  Levy  v.  Fitzpat- 
rick  (1841)  15  Pet.  167,  10  L.  Ed.  699; 
Chaffee  v.  Hay  ward  (1857)  20  How. 
208,  15  L.  Ed.  804,  851;  Marin  v.  Lal- 
ley  (1872)  17  Wall.  14,  21  L.  Ed.  596. 

The  word  "suit"  includes  an  action 
at  law  as  well  as  a  proceeding  in  eq- 
uity. Elk  Garden  Co.  v.  T.  W.  Thay- 
er Co.  (C.  C.  1910)  179  Fed.  556; 
Clarke  v.  New  Jersey  Steam  Nav.  Co. 
(C.  C.  1841)  Fed.  Cas.  No.  2,859; 
Dyer  v.  National  Steam  Nav.  Co.  (0. 
C.  1878)  Fed.  Cas.  No.  4.225;  Bouys- 
son  V.  Miller  (D.  C.  1802)  Fed.  Cas. 
No.  1.709. 

The  words  "civil  suit**  do  not  em- 
brace admiralty  proceedings,  and  a  libel 
may  be  filed  against  a  person  not  re- 
siding in  the  district  or  not  found 
therein,  or  against  a  foreign  corpora- 
tion, and  property  within  the  district 
attached  to  compel  appearance.  At- 
kins V.  Fibre  Disintegrating  Co.  (D.  C. 
1867)  Fed.  Cas.  No.  600;  Casey  v. 
Leary  (D.  C.  1868)  Fed.  Cas.  No.  2,- 
497;  Gushing  v.  Laird  (D.  C.  1870) 
Fed.  Cas.  No.  3,508;  Manchester  v. 
Hotchkiss  (D.  C.  1871)  Fed.  Cas.  No. 
9,004.  CONTRA,  Atkins  v.  Fibre  Dis- 
integrating Co.  (C.  C.  1870)  Fed.  Cas. 
No.  602;  Wilson  v.  Pierce  (D.  C. 
1852)  Fed.  Cas.  No.  17,826;  New  Eng- 
land Ins.  Co.  V.  Detroit  &.  C.  Steam 
Nav.  Co.  (D.  C.  1871)  Fed.  Cas.  No. 
10,154;  The  L.  B.  X.  (D.  C.  1898)  88 
Fed.  290. 

7.  "Citizen,"  "Inliabitant,"  or  "resi- 
dent** defined.— See,  also,  Const,  art.  3, 
§  2,  cL  1,  and  notes  thereunder. 

The  words  "inhabitant,**  "resident," 
and  "citizen,**  as  used  in  Judicial  Code, 
|§  51,  52,  this  section  and  post,  §  1034, 
contemplate  the  same  condition,  and  all 
include  the  idea  of  domicile.  U.  S.  y. 
Gronich  (D.  C.  1914)  211  Fed.  548. 
This  section  requires  no  more  to  con- 
stitute residence  .  than  is  required  in 
the  residence  element  of  citizenship, 
and  the  provision  as  to  the  district  in 
which  the  action  shall  be  brought  does 
not  touch  the  general  jurisdiction  of 
the  court  over  the  case,  but  affects 
only  the  mode  of  bringing  the  defend- 
ant within  the  jurisdiction.  Marks  v. 
Marks  (C.  C.  1896)  75  Fed.  321. 

A  resident  of  Kentucky  who  is  tem- 
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porarily  in  Chicago  in  charge  of  an  ex- 
hibit at  the  World's  Columbian  Exposi- 
tion is  an  "inhabitant"  of  Kentucky, 
and  not  of  Illinois.  Bicycle  Stepladder 
Co.  v.  (Gordon  (O.  C.  1893)  57  Fed^ 
629,  distinguishing  U.  S.  y.  Southern 
Pac  R.  Co.  (C.  C.  1892)  49  Fed.  297, 
and  following  Ex  parte  Shaw  (1892) 
12  S.  Ct.  935,  145  U.  S.  444,  36  L.  Ed. 
768. 

One  whose  place  of  business  is  in  a 
certain  judicial  district,  and  who  lives 
there  six  months  in  each  year  in  his' 
own  house,  served  by  his  own  domes- 
tics, but  who  leaves  during  the  un- 
healthy season  for  reasons  of  health 
only,  is  a  resident  of  the  district,  and 
may  prosecute  a  claim  against  the 
United  States  therein.  King  v.  U.  S. 
(C.  C.  1893)  59  Fed.  9,  appeal  dismiss- 
ed U.  S.  V.  King  (1896)  17  S.  Ct.  1001, 
164  U.  S.  703,  41  L.  Ed.  1182. 

Plaintiff,  who  had  previously  been  a 
citizen  and  resident  of  West  Virginia, 
removed  with  his  family  into  Virginia, 
where  he  bought  a  house,  in  which  he 
resided  with  his  family,  paid  taxes,  and 
voted  for  some  three  or  four  years, 
after  which  he  determined  to  return  to 
West  Virginia,  and  rented  a  house 
there,  but  before  his  actual  removal  he 
commenced  an  action  in  the  circuit 
court  of  the  United  States  in  West 
Virginia  against  a  corporation  of  Cali- 
fornia. Held,  on  a  plea  by  defendant 
to  the  jurisdiction,  that,  even  conced- 
ing that  plaintiff  had  not  lost  his  dom- 
icile in  West  Virginia  by  his  removal, 
he  had  lost  his  residence,  which  was 
only  regained  by  his  actual  return  to 
the  state  to  reside,  and  that  at  the 
time  of  the  commencement  of  the  ac- 
tion he  was  not  a  resident  of  the  state, 
BO  as  to  give  the  court  jurisdiction  un- 
der this  section.  Pacific  Mut.  Life  Ins. 
Co.  of  California  y.  Tompkins  (1900) 
101  Fed.  539,  41  O.  C.  A.  48& 

The  word  "inhabitant"  as  used  in  the 
federal  jurisdiction  act  of  1789  means 
"citizen.**  Ex  parte  Shaw  (1892)  12 
Sup.  Ct  935,  145  U.  S.  444,  36  L.  Ed. 
768. 

When  defendant  left  Chicago  a  suit 
against  him  was  being  tried,  the  result 
of  which  he  must  have  understood 
would  be  adverse,  and  which  was  of 
such  a  character  that  execution  under 
the  judgment  would  run  against  his 
person  and  result  in  his  imprisonment. 
He  came  to  New  York,  entered  into 
business,  took  a  lease  of  an  office  for  a 
year  and  a  half,  and  of  apartments  for 
nine  months.  Though  he  left  his  wife 
and  child  in  Chicago,  he  had  for  sev- 
eral years,  whenever  absent  from  Chi- 
cago, traveled  with  his  mistress.  Since 
the  entry  of  the  niinois  decree  against 
him  he  had  been  in  Chicago  but  a  sin- 
gle day,  a  Sunday.  Held,  that  defend- 
ant had  become  a  resident  of  the  New 
York  district,  and  could  be  sued  there- 
in. Canadian  Pac.  Ry.  Co.  y.  Wenham 
(C.  C.  1906)  146  Fed,  207. 

A  federal  court  has  no  jurisdiction 
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over  a  defendant  served  with  proceBS 
while  temporarily  in  a  district  in  which 
he  does  not  reside.  Smith  v.  TutUe 
(C.  C.  1870)  Fed.  Cas.  No.  13,120. 

A  corporation  is  not  a  dtlzen,  inhab- 
itant, or  resident  of  a  state  in  which  it 
has  not  been  incorporated.  In  re  Keas- 
bey  &  Mattison  Co.  (1895)  160  U.  S. 
221,  16  S.  Ct.  273,  40  L.  Ed.  402;  Rust 
v.  United  Waterworks  Co.  (1895)  70 
Fed.  129,  17  C.  C.  A.  16;  Eaton  v.  St 
Louis  Shakspear  Mining  &  Smelting 
Co.  (C.  O.  1881)  7  Fed.  139;  Jessupv. 
Illinois  Cent.  R.  Co.  (C.  C.  1888)  36 
Fed.  735;  Filli  v.  Delaware,  L.  &  W. 
R.  Co.  (C.  C.  1888)  37  Fed.  65;  Booth 
V.  St.  Louis  Fire  Engine  Mfg.  Co.  (C. 
C.  1889)  40  Fed.  1;  Myers  v.  Murray, 
Nelson  &  Co.  (C.  C.  1890)  43  Fed.  695, 
11  L.  R.  A.  216;  National  Typographic 
Co.  V.  New  York  Typographic  Co.  (C. 
C.  1890)  44  Fed.  711;  Miller  v.  Wheel- 
er &  Wilson  Mfg.  Co.  (C.  C.  1891)  46 
Fed.  882. 

A  corporation  is,  for  jurisdictional 
purposes  to  be  regarded  as  a  citizen  of 
the  state  under  the  laws  of  which  it  is 
organized.  Eaton  v.  St  Louis  Shak- 
spear Mining  &  Smelting  Co.  (C.  C. 
1881)  7  Fed.  139.  A  corporation  is  an 
'inhabitant"  only  of  the  state  under 
which  it  was  incorporated,  and  is  not 
suable  elsewhere  without  its  consent 
U.  S.  ▼.  Northern  Pac.  R.  Co.  (1905)  134 
Fed.  715,  67  C.  C.  A.  209,  reversing  de- 
cree (C.  C.  1903)  120  Fed.  546.  That  it 
does  business  in  a  state  other  than  that 
of  its  incorporation  does  not  make  it 
an  inhabitant  of  that  state  for  the  pur- 
poses of  jurisdiction.  Shaw  v.  Quincy 
Min.  Co.  (1892)  145  U.  S.  444,  12  S. 
Ct  935,  36  L.  Ed.  768;  Shaw  v.  Quin- 
cy Min.  Co.  (1892)  145  U.  S.  444,  12 
Sup.  Ct  935,  36  L.  Ed.  768;  South- 
ern Pac.  Co.  V.  Denton  (1892)  146  U. 
S.  202,  13  Sup.  Ct.  44,  36  L.  Ed.  942; 
Eaton  V.  St.  Louis' Shakspear  Mining  & 
Smelting  Co.  (C.  C.  1881)  7  Fed.  139; 
Gormully  &  Jeffrey  Mfg.  Co.  v.  Pope 
Mfg.  Co.  (C.  C.  1888)  34  Fed.  818; 
Connor  v.  Vicksburg  &  M.  R,  Co.  (C. 
C.  1888)  36  Fed.  273,  1  L.  R.  A.  331; 
Preston  v.  Fire  Extinguisher  Mfg.  Co. 
(C.  C.  1888)  36  Fed.  721;  Filli  v.  Del- 
aware, L.  &  W.  R.  Co.  (C.  C.  1888) 
37  Fed.  65;  Booth  v.  St  Louis  Fire 
Engine  Mfg.  Co.  (C.  C.  1889)  40  Fed. 
1;  Bensinger  Self -Adding  Cash  Regis- 
ter Co.  V.  National  Cash  Register  Co. 
(C.  C.  1890)  42  Fed.  81;  Miller  v. 
Eastern  Oregon  Gold  Min.  Co.   (C.  C. 

1891)  45  Fed.  345;  U.  S.  v.  Southern 
Pac,  R.  Co.  (C.  C.  1892)  49  Fed.  297; 
U.   S.   V.   Central  Pac.   R.  Co.    (C.   C. 

1892)  49  Fed.  304;  East  Tennessee, 
V.  &  G.  R.  Co.  V.  Atlanta  &  F.  R.  Co. 
(C.  C.  1892)  49  Fed.  608,  15  L.  R.  A. 
109;  Gilbert  v.  New  Zealand  Ins.  Co. 
(C.  C.  1892)  49  Fed.  884,  15  L.  R.  A. 
125;  Campbell  ▼.  Duluth  S.  S.  &  A. 
Ry.  Co.  (C.  C.  1892)  50  Fed.  241;  St 
Louis  R.  Co.  V.  Pacific  Ry.  Co.  (C.  C. 
1892)  52  Fed.  770;  Central  Trust  Co. 
of  New  York  v.  Virginia  T.  &  C  Steel 
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&  Iron  Co.  (O.  0.  1893)  55  Fed.  769; 
Palmer  v.  Chicago  Evening  Post  Co. 
(C.  C.  1895)  70  Fed.  886;  Ware-Kra- 
mer  Tobacco  Co.  v.  American  Tobacco 
Co.  (C.  C.  1910)  178  Fed.  117. 

It  is  not  an  inhabitant  or  resident  of 
another  state  in  which  it  has  a  usual 
place  of  business.  U.  S.  v.  S.  P.  Shot- 
ter  Co.  (C.  C.  1901)  110  Fed.  1.  Or 
does  business  and  has  agents.  Henning 
V.  Western  Union  TeL  Co.  (C.  C.  1890) 
43  Fed.  97,  following  Fales  y.  Chicago, 
M.  &  St  P.  Ry.  Co.  (C.  C.  1887)  32 
Fed.  673.  But  a  foreign  corporation 
which  was  organized  for  the  express 
purpose  of  purchasing,  owning,  and  op- 
crating  a  mine  in  Oregon,  and  which  is 
present  there  in  the  person  of  its  offi- 
cers and  agents  working  the  mine,  is 
an  "inhabitant"  of  the  district,  and 
may  be  sued  there.  Miller  v.  Eastern 
Oregon  Gold  Min.  Co.  (C.  C.  1891)  45 
Fed.  345,  writ  of  error  dismissed  East- 
ern Oregon  Gold-I^n.  Co.  v.  Miller 
(1895)  15  S.  Ct.  1039,  159  U.  S.  252, 
40  L.  Ed.  140.  And  a  corporation  is 
an  inhabitant  of  the  state  or  district  in 
which  its  principal  offices  are  and  its 
corporate  business  is  transacted,  and 
the  fact  that  it  is  doing  business  in  a 
state  or  district  other  than  that  in 
which  it  has  its  residence  does  not 
make  it  an  inhabitant  of  such  state  or 
district.  A.  L.  Wolff  &  Co.  v.  Choc- 
taw, O.  &  G.  R.  Co.  (C.  C.  1904)  133 
Fed.  601;  Hume  v.  Pittsburgh,  C.  & 
St  L.  R.  Co.  (C.  C.  1877)  Fed.  Cas. 
No.  6,865.  Compliance  by  a  corpora- 
tion with  a  statute  of  another  state  re- 
quiring a  foreign  corporation,  as  a  con- 
dition of  doing  business  therein,  to  ap- 
point an  attorney  in  that  state  on 
whom  processes  may  be  served,  and  to 
agree  that  any  process  against  it  which 
is  served  on  said  attorney  shall  be  of 
'the  same  legal  force  and  validity  as  if 
served  on  the  company,  does  not  make 
such  corporation  a  citizen  or  resident 
of  the  state,  or  constitute  an  agree- 
ment or  consent  that  it  may  be  sued  in 
a  federal  court  of  that  district  by  a 
plaintiff  who  is  a  resident  of  another 
district,  where  the  jurisdiction  is  found- 
ed only  on  diversity  of  citizenship. 
Piatt  V  Massachusetts  Real-Estate  Co. 
(C.  C.  1900)  103  Fed.  705.  But  a  for- 
eign insurance  company  which,  in  com- 
pliance with  the  laws  of  a  state,  has 
appointed  an  agent  therein  on  whom 
service  may  be  made,  is  an  "inhabit- 
ant*' of  the  state,  and  may  be  sued 
therein  in  the  federal  courts.  Shain- 
wald  V.  Davids  (D.  C.  1895)  69  Fed. 
704. 

Where  a  corporation,  created  by  the 
laws  of  one  state,  by  its  officers  or 
agents,  comes  into  a  judicial  district  of 
another  state,  and  there  carries  on 
business,  and  has  there  an  agent  on 
whom,  under  the  laws  of  the  latter 
state,  process  may  be  served,  it  is  an 
inhabitant  of  said  district,  and  is  sua- 
ble in  the  court  of  the  United  States 
of  said  district     Riddle  v.  New  York, 
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L.  E.  &  W.  E.  Co.  (C.  O.  1889)  39 
Fed.  290. 

The  residence  of  an  attorney  appoint- 
ed to  accept  service  for  a  foreign  cor- 
poration is  the  "residence"  of  the  cor- 
poration. Lemon  v.  Imperial  Glass  Co. 
(D.  C.  1912)  199  Fed.  927. 

A  steamship  company  incorporated 
under  the  laws  of,  and  having  its  prin- 
cipal office  in,  a  European  country,  be- 
tween which  and  the  pbrt  of  New  York 
City  its  vessels  ply,  and  whose  piers  for 
the  lading  and  unlading  of  its  cargoes 
are  in  New  Jersey,  where  its  office  for 
the  transaction  of  its  industrial  opera- 
tions in  America  is  kept,  but  whose 
financial  and  monetary  operations  are 
conducted  at  the  office  of  its  agents  in 
New  York  City,  which  office  it  adver- 
tises as  its  New  York  office,  is  not 
suable  in  New  York,  under  this  sec- 
tion. Hohorst  V.  Hamburg- American 
Packet  Co.  (C.  C.  1889)  38  Fed.  273, 
appeal  dismissed  (1893)  13  S.  Ct  590, 
148  U.  S.  262,  37  L.  Ed.  443. 

A  railway  company  incorporated  un- 
der the  laws  of  a  state  and  having  its 
principal  offices  within  one  district  of 
such  state  is  an  inhabitant  of  that  dis- 
trict Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  Gonzales  (1894)  14  Sup.  Ct.  401, 
402,  151  U.  S.  496,  38  L.  Ed.  248. 

A  railroad  company  is  an  inhabitant 
of  any  district  in  which  it  operates  its 
road  through  authorized  agents.  East 
Tennessee,  V.  &  G.  R.  Co.  v.  Atlanta 
&  F.  R,  Co.  (C.  C.  1892)  49  Fed.  608, 
15  Ll  R.  A.  109,  following  U.  S.  v. 
Southern  Pac  R.  Co.  (C.  C.  1892)  49 
Fed.  297. 

This  section  authorizes  an  action 
against  a  railroad  corporation  only  in 
the  state  by  whose  laws  it  was  created, 
though  the  greater  part  of  its  railway 
and  its  principal  office  are  in  another 
state,  where  its  annual  elections  are 
held,  and  most  of  its  officers  and  stock- 
holders reside,  and  of  which  most  of 
its  directors  are  citizens.  Filli  v.  Dela- 
ware, L.  &  W.  R.  Co.  (C.  C.  1888)  37 
Fed.  65. 

Where  plaintiff  is  a  citizen  of  Massa- 
chusetts, and  defendant  a  corporation 
created  by  the  law  of  Rhode  Island  as 
well  as  by  the  law  of  Massachusetts, 
the  suit  may  be  brought  in  the  federal 
court  for  the  Rhode  Island  district. 
For  the  purposes  of  the  suit,  defend- 
ant is  to  be  deemed  a  citizen  of  Rhode 
Island.  Page  v.  Fall  River,  W.  &  P.  R. 
Co.  (C.  C.  1887)  31  Fed.  257,  judg- 
ment reversed  Fall  River,  W.  &  P.  R. 
Co.  V.  Page  (1891)  12  S.  Ct.  980,  145 
U.  S.  637,  36  L.  Ed.  851.  But  a  steam- 
ship company  incorporated  under  the 
laws  ofj  and  having  its  principal  office 
in,  a  European  country,  between  which 
and  the  port  of  New  York  City  its  ves- 
sels ply,  and  whose  piers  for  the  lad- 
ing and  unlading  of  its  cargoes  are  in 
New  Jersey,  where  its  office  for  the 
transaction  of  its  industrial  operations 
in  America  is  kept,  but  whose  financial 
and  monetary  operations  are  conduct- 
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ed  at  the  office  of  its  agents  in  New 
York  City,  which  office  it  advertisear  as 
its  New  York  office,  is  not  suable  in 
New  York.  Hohorst  v.  Hambnrg- 
American  Packet  Co.  (C.  C.  1889)  38 
Fed.  273,  appeal  dismissed  (1893)  13 
S.  Ct  590,  148  U.  S.  262,  37  L.  Ed. 
443. 

The  circuit  court  in  Illinois  had  no 
jurisdiction  of  a  civil  suit  brought  by 
a  corporation  of  that  state  against  a 
corporation  of  Connecticut,  having  its 
principal  office  in  Massachusetts,  and 
doing  business  in  Illinois;  a  corpora- 
tion, being  an  inhabitant  of  the  place 
where  it  has  its  principal  place  of  busi- 
ness, where  its  corporate  offices  and 
records  are  kept,  and  its  corporate 
meetings  are  held,  and  there  being  no 
statute  in  Illinois  making  it  a  condition 
of  foreign  corporations  doing  business 
in  the  state  that  they  appoint  agents 
upon  whom  process  may  be  served. 
Gormully  &  Jeffrey  Mfg.  Co.  v.  Pope 
Mfg.  Co.  (O.  C.  1888)  34  Fed.  818w 

A  Pennsylvania  corporation  which 
has  filed  with  the  Auditor  General  of 
the  state  a  certificate  designating  its 
office  and  place  of  business,  pursuant  to 
Act  Pa.  June  7,  1879  (P.  L.  112),  must 
be  deemed  a  resident  of  the  federal 
district  within  which  such  place  is  sit- 
uated, and  cannot  be  sued  in  another 
district  of  the  state,  although  its  opera- 
tions may  extend  into  such  district 
Weed  V.  Centre  &  C.  St  Ry.  Co.  (C. 
C.  1904)  X32  Fed.  151. 

Where  defendant  railroad  company 
was  a  Pennsylvania  and  Ohio  corpora- 
tion located  entirely  in  the  Western 
district  of  Pennsylvania,  without  prop- 
erty or  an  office  in  the  Eastern  district, 
it  was  not  a  resident  of  such  district 
so  as  to  subject  it  to  suit  there  be- 
cause it  was  a  member  of  a  fast  freight 
association  which  maintained  an  office 
in  the  Eastern  district  in  charge  of  a 
chief  clerk.  Colosino  v.  Pittsburgh  & 
L.  E.  R.  Co.  (D.  C.  1914)  210  Fed. 
550.  And  see  Minford  v.  Old  Dominion 
S.  S.  Co.  (C.  C.  1891)  48  Fed.  1,  hold- 
ing that,  when  the  jurisdiction  of  the 
circuit  court  arises  only  from  the  fact 
that  the  plaintiff  and  defendant  are  citi- 
zens of  different  states,  suit  may  be 
brought  in  the  circuit  court  of  the  dis- 
trict in  which  either  the  plaintiff  or  the 
defendant  resides;  and,  where  the  de- 
fendant is  a  corporation  organized  un- 
der the  law  of  another  state,  but  main- 
taining an  office  in  the  state  wherein 
the  plaintiff  resides,  suit  may  be 
brought  in  the  circuit  court  of  the  lat- 
ter state.  And  Gormully  &  Jeffrey  Mfg. 
Co.  V.  Pope  Mfg.  Co.  (O.  C.  1888)  34 
Fed.  818,  holding  that  the  circuit  court 
in  Illinois  had  no  jurisdiction  of  a  civil 
suit  brought  by  a  corporation  of  that 
state  against  a  corporation  of  Con- 
necticut, having  its  principal  office  in 
Massachusetts,  and  doing  business  in 
Illinois;  a  corporation,  being  an  inhab- 
itant of  the  place  where  it  has  its 
principal  place  of  business,  where  its 
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corporate  offices  and  records  are  kept* 
and  its  corporate  meetings  are  held, 
and  there  being  no  statute  in  Illinois 
making  it  a  condition  of  foreign  corpo- 
rations doing  business  in  the  state  that 
they  appoint  agents  upon  whom  process 
may  be  served. 

See,  also,  Gale  ▼.  Southern  Building 
&  Loan  Association  of  Alabama  (0.  G. 
1002)  117  Fed.  732,  holding  that  suit 
may  be  maintained  against  a  foreign 
corporation  in  the  district  of  plaintifiTs 
residence,  where  there  has  been  serv- 
ice of  process  on  the  corporation's 
agent,  appointed  under  Gode  Ya.  1887» 
§  1104,  requiring  a  foreign  corporation 
doing  business  in  the  state  to  appoint 
a  resident  of  the  state  on  whom  pro- 
cess may  be  served. 

8.  —  Proof  of  Inhabitancy.— Under 

Act  Feb.  18,  1888,  |  8  (25  Stat.  35), 
evidence  that  plaintiff  lived  with  his 
wife  in  his  house  in  the  territory  of 
the  Ghoctaw  Nation  when  the  cause  of 
action  arose,  and  for  a  year  thereafter, 
i?  sufficient  proof  of  inhabitancy  to  give 
the  circuit  court  for  the  Western  dis- 
trict of  Arkansas  jurisdiction  of  a  suit 
wherein  the  Ghoctaw  Goal  &  Railway 
Gompany  is  defendant,  whether  plain- 
tiff dwelt  there  rightfully  or  wrong- 
folly.  Gowen  v.  Harley  (1893)  56  Fed. 
973,  6  G.  G.  A.  190. 

Though  the  question  whether  a  per- 
son, who  has  removed  himself  from  one 
difirtrict  to  another,  has  thereby  become 
an  inhabitant  or  resident  of  the  dis- 
trict where  he  is  living  and  doing  busi- 
ness when  served  with  process  is  to  be 
determined  principally  by  his  intent,  his 
own  declaration  as  to  his  intent,  espe- 
cially when  made  after  he  has  become 
appreciative  of  the  consequences  of  a 
change  of  domicile  are  not  controlling. 
Ganadian  Pac  Ry.  Go.  v.  Wenham  (G. 
G.  1906)  146  Fed.  207. 

9.  "Found"  within  prior  statute^ 
See,  also,  post,  §  1039,  and  notes  there- 
under. 

A  circuit  court  of  the  United  States 
for  the  district  of  Kentucky  had  ju- 
risdiction of  a  suit  in  equity  brought  by 
a  citizen  of  Virginia  against  a  citizen 
of  Kentucky  to  compel  the  latter  to 
convey  to  the  former  certain  land  in 
Ohio,  the  defendant  having  obtained 
the  legal  title  with  notice  of  plaintiff's 
equitable  title,  and  having  been  found 
within  the  district.  Massie  v.  Watts 
(1810)  6  Granch,  148.  157.  3  L.  Ed. 
181. 

Defendant  must  either  be  an  ii^hab- 
itant  of,  or  be  found  within,  the  dis- 
trict in  which  the  suit  was  commenced 
at  the  time  of  serving  the  writ  Pic- 
quet  V.  Swan  (G.  G.  1828)  Fed.  Gas. 
No.  11,134;  Hollingsworth  v.  Adams 
(G.  G.  1798)  Fed.  Gas.  No.  6,611. 

A  foreign  corporation,  filing  with  a 
state  auditor,  pursuant  to  the  state 
laws,  a  stipulation  that  service  on  the 
auditor  will  bind  the  company,  is  not, 
by  virtue  thereof,  an  "inhabitant"  of, 


or  "found"  within,  the  state,  under  Act 
March  8. 1875.  Southern  &  A.  TeL  Go. 
v.  New  Orleans,  M.  &  T.  R.  Go.  (G. 
G.  1874)  Fed.  Gas.  No.  13,185;  Still- 
well  V.  Empire  Fire  Ins.  Go.  (G.  G. 
1877)  Fed.  Gas.  No.  13,449. 

In  an  action  by  a  Ganadian  corpora- 
tion in  the  circuit  court  of  the  United 
States  in  Michigan,  held,  that  service 
upon  defendant  as  a  citizen  of  Michi- 
gan, in  which  state  he  was  found,  when 
in  fact  he  was  a  citizen  of  Illinois,  is 
good.  Commercial  Bank  of  Gommerce 
v.  Green  (G.  G.  1878)  Fed.  Gas.  No. 
8,059. 

A  defendant  corporation  'is  found" 
within  the  district  where  sued  if  it  does 
business  there  by  authority  of  law. 
Blackburn  y.  Selma,  M.  &  M.  R.  Go. 
(G.  G.  1879)  Fed.  Gas.  No.  1,467. 

A  foreign  corporation  may  exercise 
its  franchises  and  transact  business 
within  the  state  on  such  conditions  as 
the  laws  of  the  state  may  impose,  and 
may  consent  to  be  "found"  within  the 
state,  within  R.  S.  {  739,  embodied 
herein.  Robinson  v.  National  Stock- 
yard Go.  (G.  G.  1882)  12  Fed.  361.  A 
railroad  corporation,  organized  and 
having  its  road  in  one  state,  and  an  of- 
fice and  an  agent  in  another  for  the 
purpose  of  soliciting  business,  is 
"found,"  and  service  of  process  on  the 
agent  in  charge  of  the  office  is  suffi- 
cient Block  V.  Atchison,  T.  &  S.  F. 
R.  Go.  (G.  G.  1884)  21  Fed.  529.  A 
foreign  corporation  is  "found  within" 
another  state  when  it  transacts  its  or- 
dinary business  and  has  a  local  agent 
there,  on  whom  by  the  state  law  origi- 
nal process  may  be  served.  Schollen- 
berger  v.  Forty- Five  Foreign  Insurance 
Companies  (G.  G.  1878)  Fed.  Gas.  No. 
12,475a;  Williams  v.  Empire  Transp. 
Go.  (G.  G.  1878)  Fed.  Gas.  No.  17,720; 
Mohr  &  Mohr  Distilling  Go.  v.  Insurance 
Gos,  (G.  G.  1882)  12  Fed.  474;  McGoy 
V.  Cincinnati,.!.,  St.  L.  &  G.  R.  Go.  (G. 
G.  1882)  13  Fed.  3;  Merchants'  Mfg. 
Co.  V.  Grand  Trunk  Ry.  Co.  (G.  C. 
1882)  13  Fed.  358;  Angerhoefer  v. 
Bradstreet  Go.  (G.  G.  1884)  22  Fed. 
305;  Wotherspoon  v.  Massachusetts 
Ben.  Ass'n  (C.  C.  1889)  38  Fed.  625; 
Spencer  v.  Kansas  City  Stockyards  Co. 
(C.  C.  1893)  56  Fed.  741;  Elk  Garden 
Go.  V.  T.  W.  Thayer  Go.  (C.  C.  1910) 
179  Fed.  556;  Merchants'  Mfg.  Go.  v. 
Grand  Trunk  Ry.  Co.  (N.  Y.  1882)  63 
How.  Prac.  459;  Merchants'  Mfg.  Co. 
V.  Grand  Trunk  Ry.  Go.  (N.  Y.  1882) 
11  Abb.  N.  G.  183.  Service  upon  a 
foreign  corporation,  made  in  New  York 
upon  a  "managing  agent,"  is  a  valid 
service  on  the  corporation,  under  the 
state  law,  as  upon  a  person  "found" 
within  the  district  Hat- Sweat  Mfg. 
Go.  V.  Davis  Sewing-Mach.  Co.  (D.  O. 
1887)  31  Fed.  294.  But  a  foreign  cor- 
poration is  not  "found"  within  a  dis- 
trict when  its  president  comes  tem- 
porarily into  such  district  on  the  busi- 
ness of  the  corporation,  such  corpora- 
tion having  no  office  or  place  of  business 
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therciji,  and  not  having  transacted  any 
businesrs  therein  except  that  which  the 
president  came  to  settle.  A  corpora- 
tion is  not  *'found*'  unless  it  is  so  far 
constructively  present  at  the  place 
where  its  agent  is  served  with  process 
that  a  judgment  against  it  would  be  re- 
spected everywhere  and  be  given  full 
force  and  efficacy  in  other  jurisdictions. 
Good  Hope  Co.  v.  Railway  Barb  Fenc- 
ing Co.  (C.  C.  1884)  22  Fed.  635.  The 
presence  of  the  chief  officers  of  a  cor- 
poration in  a  state  other  than  that  of 
its  creation  does  not  change  the  resi- 
dence of  the  corporation,  nor  does  the 
fact  that  the  officers  carry  into  such 
state  property  of  the  corporation,  for 
the  purpose  of  exhibition  and  adver- 
tisement, bring  the  corporation  into  the 
state  as  an  "inhabitant,"  or  so  that  it 
can  be  said  to  be  "found"  there,  with- 
in the  meaning  of  the  act  of  congress. 
Carpenter  v.  Westinghouse  Air-Brake 
Co.  (C.  C.  1887)  82  Fed.  434. 

A  foreign  corporation  which  has 
ceased  to  do  business  within  a  state 
cannot  be  "found"  therein,  so  that  gen- 
eral service  may  be  effected  upon  It, 
merely  because  it  haar  property  within 
the  jurisdiction  of  the  court.  De  Cas- 
tro V.  Compagnie  Francaise  du  Tele- 
graphe,  de  Paris  k  New  York  (C.  C. 
1896)  76  Fed.  425,  And  see  Runkle  v. 
I^mar  Ins.  Co.  (C.  C.  1880)  2  Fed. 
9,  holding  that  a  foreign  insurance 
company  is  subject  to  the  jurisdiction 
of  a  circuit  court  in  a  district  court 
othor  than  that  of  which  it  is  an  in- 
habitant, when,  in  accordance  with  the 
state  statute,  it  has  duly  authorized  an 
agent  in  that  state  to  acknowledge  serv- 
ice of  process,  and  has  consented  that 
the  service  on  such  ascnt  shall  be 
taken  and  held  to  be  valid  as  if  served 
on  the  company.  And  see  Hat-Sweat 
Mfg.  Co.  V.  Davis  Sewing-Mach.  Co. 
(D.  C.  18S7)  31  Fed.  294,  holding  that 
R.  S.  I  739.  embodied  herein,  recog- 
nizes the  jurisdiction  of  the  courts  over 
persons  found  therein,  and  service  on 
a  foreign  corporation  made  in  New 
York  under  a  managing  agent  is  a  valid 
service  on  it  as  on  a  person  found 
within  the  district. 

A  foreign  corporation  doing  business 
in  Illinois  is  "found"  there,  within  the 
meaning  of  the  statutes  which  provide 
that  no  suit  shall  be  brought  againsl 
any  person  in  any  district  other  than 
that  in  which  he  is  an  inhabitant,  or 
where  he  is  found.  Sayles  v.  Erie  Ry, 
Co.  (C.  C.  1879)  Fed.  Cas.  No.  12,418; 
Wilson  Packing  Co.  v.  Hunter  (C.  C. 
1879)  Fed.  Cas.  No.  17,862. 

10.  "Original  process  or  proceeding" 
deflned.«-A  subpoena  or  notice,  issued 
on  the  filing  of  a  bill  in  equity  to  en- 
join an  action  at  law,  is  not  an  origi- 
nal process  or  proceeding  within  thier 
section,  nor  within  rule  13  in  equity. 
Cortes  Co.  v.  Thannhauser  (C.  O. 
1881)  9  Fed.  226. 

Plaintiff,  who  was  a  resident  of  Mis- 
souri, brought  an  action  in  the  United 
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States  circuit  court  of  New  Jersey  for 
specific  performance  of  defendant  cor- 
poration's contract  to  sell  certain 
smelting  ores  to  him,  and  judgment  wajs" 
rendered  as  prayed  therein,  and  defend- 
ant was  enjoined  from  disposing  of  the 
ores  to  any  other  persons,  and  from 
interfering  in  any  manner  with  the 
product  of  the  mines.  Defendant  dis- 
regarded the  order,  and  its  officers  and 
directors  were  adjudged  guilty  as  of  a 
contepipt.  Afterwards  a  supplemental 
bill  was  filed,  alleging  that  one  of  the 
directors,  a  resident  of  Pennsylvania, 
who  was  not  a  party  to  the  original 
bill,  although  he  was  one  of  those  ad- 
judged in  contempt,  had  commenced  le- 
gal proceedings  in  a  foreign  state,  where 
the  mines  were  located,  to  enforce  the 
collection  of  a  debt  due  him  from  the 
corporation,  and  had  procured  the  ap- 
pointment of  a  receiver  and  an  order 
of  sale  in  satisfaction  of  the  debt,  and 
that  such  proceedings  were  instituted 
to  evade^  the  decree  for  specific  per- 
formance of  the  contract  previously  ren- 
dered. Held  that  the  supplemental  biU 
being  between  different  parties,  and  in- 
troducing a  new  controversy,  the  court 
had  no  jurisdiction  thereof,  under  this 
section.  Mexican  Ore  Co.  v.  Mexican 
Guadalupe  Min.  Co.  (C.  C.  1891)  47 
Fed.  351. 

A  bill  filed  on  the  equity  side  of  a 
federal  court  to  enjoin  the  further 
prosecution  of  an  action  at  law  there- 
in, by  the  defendant  in  such  action,  who 
is  a  nonresident  of  the  state,  against 
the  plaintiff  therein  and  a  nonresident 
corporation,  which  is  not  a  party  to  the 
law  action,  is  not  ancillary  in  such 
sense  as  to  give  the  court  jurisdiction 
over  the  corporation  defendant  by  serv- 
ice on  its  attorneys  within  the  dis- 
trict, or  on  such  defendant  outside  of 
the  district,  but  is  an  original  suit, 
within  this  section.  Manning  v.  Berdan 
(C.  C.  1904)  132  Fed.  382. 

A  subpoena  to  appear  and  answer  in 
a  suit  in  equity  brought  by  an  assignee 
to  restrain  the  foreclosure  of  a  mort- 
gage is  an  original  process  in  a  civil 
miit,  within  the  judiciary  act  of  1789 
(section  11),  and  cannot  be  served  on 
the  defendant  in  another  district,  as  no 
authority  for  such  service  appears  in 
Act  1867.  Jobbins  v.  Montague  (D.  C. 
1871)  Fed,  Cas.  No.  7,329. 

As  to  any  relief  claimed  in  a  cross 
bill  which  is  not  strictly  in  the  nature 
of  a  defense  to  the  original  bill,  the 
cross  bin  is  an  original  bill,  so  that  no 
decide  can  be  rendered  in  a  United 
States  court  against  a  defendant  as  to 
such  matters,  if  defendant  is  not  an  in- 
habitant of  the  district  in  which  suit 
was  brought,  or  cannot  be  found  there- 
in. Bates  V.  Delavan  (N.  Y.  1835)  6 
Paige,  299. 

II.  "Jurisdiction  is  founded  only"  de- 
fined.— This  section  authorizes  the 
bringing  of  afuit  in  the  district  of  the 
residence  of  either  the  plaintiff  or  de- 
fendant,  where  federal  jurisdiction  is 
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founded  on  diversity  of  citizenship 
alone.  Schnltz  ▼.  Higrhland  Gold  Mines 
Co.   (C.  C.  1907)  158  Fed.  337. 

An  action  in  a  federal  court  on  a 
cause  of  action  arising  under  a  law  of 
the  United  States,  though  the  parties 
are  citizens  of  diflFerent  states,  is  not 
one  in  which  "jurisdiction  is  founded 
only"  on  diversity  of  citizenship,  and, 
unless  the  objection  is  waived,  can  only 
be  brought  in  the  district  of  which  de- 
fendant is  an  inhabitant.  Cound  t. 
Atchison,  T.  &  S.  P.  Ry.  Co.  (C.  C. 
1900)  173  Fed.  527. 

12.  *'Only"  defined.— The  word  "only'» 
means  solely,  Whittaker  v.  Illinois 
Cent  R.  Co.  (O.  C.  1910)  176  Fed. 
130. 

13.  Change  of  boundaries  of  district. 

—Pending  causes  are  not  affected  by 
act  transferring  counties  from  one  ju- 
dicial district  to  another,  where  act  is 
silent  as  to  such  causes.  Culver  v. 
Woodruff  County  (0.  C.  1878)  Fed. 
Gas.  No.  3,469. 

II.  DISTRICT  IN   WHICH  SUIT 
MAY  OR  MUST  BE  BROUGHT 

(A)  Venue    dependent  on  diversity    of 

oitieenahip  or  federal  question 

in  general 

14.  In  0 en erald— Where  a  federal 
court  has  jurisdiction  on  the  ground  of 
diverse  citizenship,  suit  must  be  brought 
in  the  district  of  the  residence  of  ei- 
ther plaintiff  or  defendant,  but,  where 
jurisdiction  is  founded  on  the  fact  that 
the  suit  arises  under  a  federal  law,  the 
suit  must  be  brought  in  the  district  of 
which  defendant  is  an  inhabitant. 
Cound  V.  Atchison,  T.  &  S.  F.  Ry.  Co. 
(C.  C.  1909)  173  Fed.  527;  Mexican 
Cent.  R.  Co.  v.  Eckman  (1903)  23  Sup. 
Ct.  211,  213,  187  U.  S.  429,  47  L.  Ed. 
245;  St.  Louis,  V.  &  T.  H.  R.  Co.  v. 
Terre  Haute  &  I.  R.  Co.  (C.  0.  1887) 
33  Fed.  385;  Hollingsworth  v.  Adams 
(C.  C.  1798)  Fed.  Cas.  No.  6,611;  N. 
K.  Fairbank  &  Co.  v.  Cincinnati,  N.  O. 
&  T.  P.  Ry.  Co.  (1892)  54  Fed.  420, 
422,  4  C.  C.  A.  403,  38  L.  R.  A.  271; 
Dinzy  v.  Illinois  Central  R.  Co.  (C.  C. 
1894)  61  Fed.  49,  50;  Pacific  Mut. 
Life  Ins.  Co.  v.  Tompkins  (1900)  101 
Fed.  539,  541,  41  C.  C.  A.  488;  A.  L. 
Wolff  &  Co.  V.  Choctaw,  O.  &  G.  R. 
Co.  (C.  C.  1904)  133  Fed.  601;  Tice 
V.  Hurley  (C.  C.  1906)  145  Fed.  391  r 
Hubbard  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (C.  C.  1910)  176  Fed.  994;  South- 
ern Pac.  Co.  V.  Arlington  Heights  Fruit 
Co.  (1911)  191  Fed.  101,  111  C.  C.  A. 
581;  Waterman  v.  Chesapeake  &  O. 
Ry.  Co.  (D.  0.  1912)  199  Fed.  667; 
United  States  Fidelity  &  Guaranty  Co. 
V.  Board  of  Com'rs  of  Woodson  Coun- 
ty, Kan.  (1906)  145  Fed.  144,  76  C. 
C.  A.  114.  But  an  action  within  the 
jurisdiction  of  the  federal  courts,  both 
on  the  ground  of  diversity  of  citizen- 
ship and  because  founded  on  a  law  of 
the  United  States,  can  be  brought  only 


in  the  district  of  which  defendant  is 
an  inhabitant.  Whittaker  v.  Illinois 
Cent.  R.  Co.  (C.  C.  1910)  176  Fed.  130. 

This  section  authorizes  suit  in  the 
district  of  the  residence  of  either  plain- 
tiff or  defendant,  where  federal  juris- 
diction is  founded  on  diversity  of  dti- 
zenship  alone.  United  States  Fidelity 
&  Guaranty  Co.  v.  Board  of  Com*rs  of 
AA'oodson  County,  Kan.  (1906)  145 
Fed.  144,  76  C.  C.  A.  114;  Short  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.  (C.  C. 
1887)  33  Fed.  114;  Minford  v.  Old  Do- 
minion S.  S.  Co.  (C.  C.  1891)  48  Fed. 
1;  Evansville  Courier  Co.  v.  United 
Press  (C,  C.  1896)  74  Fed.  918,  919; 
Schultz  V.  Highland  (Jold  Mines  O).  (C. 
C.  1907)  158  Fed.  337;  Bank  of  Wi- 
nona V.  Avery  (D.  C.  1887)  34  Fed.  81. 

Excepting  cases  where  the  jurisdic- 
tion is  founded  only  on  the  fact  that 
the  action  is  between  citizens  of  dif- 
ferent states,  suit  must  be  brought  in 
the  district  of  which  the  defendant  is 
an  inhabitant  Zambrino  v.  Galveston, 
H.  &  S.  A.  R.  Co.  (C.  O.  1889)  38 
Fed.  449,  450. 

A  defendant,  to  give  jurisdiction  on 
the  ground  of  residence  in  a  certain 
district,  must  be  a  real,  and  not  mere- 
ly a  nominal,  party  to  the  suit  Sack- 
ett's  Harbor  Bank  v.  Barry  (O.  C. 
1857)  Fed.  Cas.  No.  12,204. 

A  case  involving  federal  questionB 
can  be  brought  only  in  the  district  of 
defendant's  residence.  Southern  Pac. 
Co.  V.  Arlington  Heights  Fruit  Co. 
(1911)  191  Fed.  101,  111  C.  C.  A.  681; 
Hubbard  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (C.  C.  1910)  176  Fed.  994;  City 
of  Memphis,  Tenn.,  v.  Board  of  Di- 
rectors of  St  Francis  Levee  Dist  (D. 
C.  1916)  228  Fed.  802. 

Where  there  is  no  change  of  parties, 
a  jurisdiction  depending  on  the  condi- 
tion of  the  party  is  governed  by  that 
condition  as  it  was  at  the  commence- 
ment of  the  suit.  ConoUy  v.  Taylor 
(1820)  2  Pet  55n,  565,  7  L.  Ed.  518. 

(B)  Venue  dependent  on  citieenahip, 
residence  or  character  of  parties 

15.  Locai  actions  in  general.— Under 
Judiciary  Act  1875,  §§  1,  8,  as  amend- 
ed by  Act  March  3,  1887,  and  Act  Aug. 
13,  1888,  §  1,  this  section,  and  sec- 
tion 1039,  post,  a  federal  court  of  the 
district  in  which  the  property  is  situ- 
ated, where  the  necessary  diverse  citi- 
zenship exists,  has  jurisdiction  of  a  lo- 
cal actiou  described  in  said  section  8, 
without  regard  to  the  residence  of  the 
parties.  Kentucky  Coal  Lands  Co.  v. 
Mineral  Development  Co.  (1914)  219 
Fed.  45,  133  C.  C.  A.  151.  reversing 
judgment  (C.  C.  1911)  191  Fed.  899. 

In  determining  whether  an  action  is 
local  or  transitory,  the  law  of  the  forum 
governs.  Potomac  Milling  &  Ice  CJo.  v. 
Baltimore  &  O.  R.  Co.  (D.  C.  1914) 
217  Fed.  665. 

16.  United  States  as  plaintlffd— An  ac- 
tion by  the  United  States  to  recover 
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the  Talae  of  timber  taken  from  public 
lands  is  transitory,  and  may  be  brought 
in  any  jurisdiction  in  which  the  defend- 
ant can  be  served  with  process.  Stone 
V.  U.  a  (1897)  17  Sup.  Ot  778,  779, 
167  U.  S.  178.  42  L.  EkI.  127,  affirming 
judgment  (1894)  64  Fed.  667,  12  C.  C. 
A.  451.  But  see  U.  S.  v.  Southern 
Pac.  B.  CJo.  (C.  C.  1892)  49  Fed.  297. 
holding  that  suits  by  the  United  States 
must  be  brought  in  the  district  of  which 
defendant  is  an  inhabitant. 

The  limitation  to  the  federal  court  of 
the  district  wherein  a  contract  for  a 
public  work  is  to  be  performed  of  an 
action  brought  by  the  United  States 
against  the  principal  and  sureties  on 
the  bond  of  a  public  contractor,  given 
conformably  to  Aet  Feb.  24,  1905, 
amending  Act  Aug.  13,  1894,  post,  { 
6923,  for  his  failure  to  pay  certain 
designated  subcontractors  for  labor  and 
materials  used  in  construction,  oper- 
ates pro  tanto  to  displace  the  provi- 
sions upon  that  subject  in  General  Ju- 
risdictional Aet  Aug.  13,  1888,  c.  866,  § 
1,  25  Stat  433,  and  amply  authorizes 
the  court  for  the  district  wherein  the 
action  is  required  to  be  brought  to  ob- 
tain jurisdiction  of  the  persons  of  the 
defendants  through  the  service  upon 
them  of  its  process  in  whatever  dis- 
trict they  may  be  found.  U.  S.  v.  Con- 
gress Const  Co.  (1911)  32  Sup.  Ot 
44,  222  U.  S.  199,  56  L.  Ed.  163. 

17.  AlfenSd— The  statute  which  pro- 
hibits suit  in  any  federal  court,  save 
that  in  the  district  whereof  defendant 
is  an  inhabitant,  applies  to  suits  by 
aliens,  but  not  to  suits  against  them. 
Hall  V.  Great  Northern  Ry.  Co.  (D.  O. 
1912)  197  Fed.  488.  The  statute  which 
provides  that  when  jurisdiction  is  found- 
ed on  the  fact  that  the  action  is  be- 
tween citizens  of  different  states,  suit 
shall  be  brought  only  in  the  district  of 
the  residence  of  either  plaintiff  or  de- 
fendant, does  not  apply  to  aliens.  In 
re  Hohorst  (1893)  14  Sup.  Ct  221, 
224,  150  U.  S.  653,  37  L.  Ed.  1211; 
Jarowski  v.  Hamburg-American  Packet 
Co.  (1910)  182  Fed.  320,  104  C.  O.  A. 
548;  Id.  (1911)  186  Fed.  332,  108  O. 
C.  A.  410;  Barlow  v.  Chicago  &  N. 
W.  Ry.  Co.  (C.  C.  1909)  172  Fed.  513 
(denying  rehearing  [C.  O.  1008]  164 
Fed.  765) ;  Hall  v.  Great  Northern  Ry. 
Co.  (D.  C.  1912)  197  Fed.  488.  And 
see  Miller  v.  New  York  Cent.  &  H.  R. 
R.  Co.  (C.  C.  1906)  147  Fed.  771,  hold- 
ing that  this  provision  relates  only  to 
suits  between  citizens  of  different 
states  of  the  Union. 

The  circuit  courts  have  jurisdiction  of 
a  suit  begun  in  a  state  court  by  a  res- 
ident citizen  against  a  nonresident 
alien  defendant,  notwithstanding  the 
provision  that  "no  civil  suit  shall  be 
brought  before  either  of  said  courts 
against  any  person  by  any  original  pro- 
cess or  proceeding  in  any  other  dis- 
trict than  that  whereof  he  is  an  in- 
habitant.'' Jurisdiction  exists  by  vir- 
tue of  the  citizenship  of  plaintiff  and 
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alienage  of  defendant,  and  the  provi- 
sion that  defendant  shall  not  be  sued  in 
any  other  district  is  only  a  privilege, 
of  which  he  may  or  may  not  avail  him- 
self. Ck>oley  v.  McArthur  (a  O.  1888) 
35  Fed.  372. 

18.  —  Suits  by  mlUnt^— A  railway 
company  incorporated  under  the  laws 
of  a  state,  and  having  its  principal  of- 
fices within  one  district  of  such  state, 
is  an  "inhabitant"  of  that  district,  and 
cannot  be  sued  by  an  alien  in  a  circuit 
court  of  the  United  States  held  in  an- 
other district  of  the  same  state, 
through  which  it  operates  its  road,  and 
in  which  it  maintains  freight  and  ticket 
offices  and  depots,  notwithstanding  a 
statute  of  the  state  makes  it  liable  to 
be  sued  in  any  county  through  or  in- 
to which  its  railway  extends  or  is  op- 
erated, especially  where  other  statutes 
of  the  state  provide  that  the  public  of- 
fice which  every  such  corporation  is 
required  to  maintain  shall  be  consider- 
ed its  domicile.  Justices  Jackson  and 
Harlan  dissenting.  Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Gonzales  (1894)  14  Sup. 
Ct  401,  402,  151  U.  S.  496,  38  L.  Ed. 
248.  Under  this  section  citizens  or 
subjects  of  foreign  states  can  sue  citi- 
zens of  the  United  States  in  the  federal 
courts  only  in  the  district  in  which  the 
latter  reside.  CSampbell  v.  Dnluth,  "S. 
S.  &  A.  Ry.  Co.  (C.  C.  1892)  50  Fed, 
241;  H.  G.  Baker  &  Bro.  v.  Pinkham 
(D.  C.  1914)  211  Fed.  728.  And,  if 
there  are  several  codefendants,  each 
defendant  must  be  liable  to  be  sued  in 
the  district  in  which  the  action  is 
brought  McAulay  v.  Moody  (C.  C. 
1911)  185  Fed.  144.  An  aUen,  though 
resident  in  a  state,  can  maintain  a 
suit  against  a  citizen  of  the  United 
States  only  in  the  district  of  defend- 
ant's residence.  Miller  v.  New  York 
Cent  &  H.  R.  R.  Co.  (C.  0.  1906)  147 
Fed.  771.  A  suit  by  Italian  aliens  for 
death  of  their  son  against  a  corpora- 
tion of  Pennsylvania  and  Ohio  must  be 
brought  in  the  federal  district  where 
the  corporation  is  a  legal  resident 
Colosino  V.  Pittsburgh  &  L.  E.  R.  Co. 
(D.  C.  1914)  210  Fed.  550.  Where  the 
principal  place  of  business  of  defend- 
ant corporation,  as  provided  by  its  ar- 
ticles, was  in  B.  county,  which  was 
not  in  the  Northern  federal  district  of 
Ohio,  it  was  not  subject  to  suit  in  that 
district  for  a  wrongful  death  of  a  serv- 
ant brought  by  aliens  who  also  did  not 
reside  in  such  district  Grabsky  v.  Bel- 
mont Coal  Mining  Co.  (D.  C.  1913)  210 
Fed.  553.  Aliens  held  not  entitled  to 
sue  a  New  York  corporation,  though 
carrying  on  its  business  in  Pennsyl- 
vania, in  one  of  the  districts  of  Penn- 
sylvania. Adzenoska  v.  Erie  R.  Co.  (D. 
C.  1914)  210  Fed.  571. 

A  nonresident  citizen  of  the  United 
States,  having  no  local  habitation,  can- 
not be  sued  in  the  circuit  court  by  an 
alien,  although  he  has  attachable  prop- 
erty within  the  district,  if  ha  is  not 
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found  therein.  Picqaet  ▼.  Swan  (0.  G. 
1828)  Fed.  Gas.  No.  11,134. 

Under  this  section  a  citizen  of  Mex- 
ico cannot  sue  a  Connecticut  corpora- 
tion in  the  circuit  court  for  the  South- 
em  district  of  California,  though  the 
corporation  has  an  ofKce  and  manag- 
ing agent  in  that  district  Denton  y. 
International  Go.  (G.  G.  1888)  36 
Fed.  1. 

Where  aliens  file  a  bill  against  citi- 
xens,  and  join  as  plaintiff  a  citizen  as 
between  whom  and  one  of  the  defend- 
ants the  court  has  no  jurisdiction,  the 
bill  may  be  amended  by  omitting  him  as 
plaintiff  and  joining  him  as  defendant 
Conolly  V.  Taylor  (1829)  2  Pet  556, 
565,  7  li.  Bd.  518. 

A  suit  between  citizens  of  France  and 
an  Illinois  corporation,  where  federal 
jurisdiction  depended  on  diversity  of 
citizenship,  could  not  be  brought  over 
defendant's  protest  in  the  federal  Cir- 
cuit Court  for  the  district  of  North 
Carolina,  where  neither  plaintiff  nor 
defendant  resided.  Fribourg  v.  Pull- 
man Co.  (C.  C.  1910)  176  Fed.  981. 

An  action  was  brought  in  a  state 
court  of  Colorado,  in  which  plaintiff 
was  an  alien,  and  defendant  a  New 
York  corporation.  On  application  id 
docket  the  cause  in  the  circuit  court  for 
the  district  of  Colorado,  held  that,  un- 
der the  act  of  1887,  which  provides 
that  a  suit  between  citizens  of  differ- 
ent states  shall  be  brought  only  in  the 
district  where  either  the  plaintiff  or 
defendant  resides,  the  case  was  not 
transferable.  Harold  v.  Iron  Silver 
Min.  Co.  (C.  C.  1888)  33  Fed.  529. 

19.  —  By  assignees  of  aliens.^ 
Where  plaintiff,  a  citizen  of  New  York, 
brought  an  action  in  the  Circuit  Court 
of  the  Southern  district  of  New  York, 
as  assignee  of  a  British  corporation 
against  defendant  corporation,  a  citizen 
of  New  Jersey,  the  court  had  no  juris- 
diction to  entertain  the  suit  over  de- 
fendant's protest  Consolidated  Rub- 
ber Tire  Co.  v.  Ferguson  (1910)  183 
Fed.  756,  106  C.  C.  A.  330. 

Where  plaintiff's  assignor  was  an 
alien,  and  defendant  a  citizen,  so  that 
the  federal  court  had  jurisdiction,  and 
suit  might  have  been  brought  in  the 
Southern  district  of  New  York,  if  no 
assignment  had  been  made,  had  defend- 
ant waived  right  to  object  because  it 
was  an  inhabitant  of  New  Jersey,  the 
controversy,  after  assignment  to  a  New 
York  citizen,  became  one  between  citi- 
zens of  different  states  and  suit  was 
properly  brought  in  the  district  where 
assignee  resided.  Ferguson  v.  Consoli- 
dated Rubber  Tire  Co.  (0.  C.  1909) 
169  Fed.  888. 

20.  —  Suits  by  citizens  against 
aiiensv— The  provision  that,  where  the 
jurisdiction  is  founded  only  on  the  fact 
that  the  action  is  between  citizens  of 
different  states,  suit  shall  be  brought 
only  in  the  district  of  the  residence  of 
either  the  plaintiff   or  the  defendant, 


does  not  apply  to  a  suit  brought  by  a 
citizen  of  one  state  against  an  alien  or 
a  foreign  corporation.  In  re  Hohorst 
(1893)  14  Sup.  Ct  221,  224,  150  U.  S. 
653,  37  li.  Ed.  1211;  Barrow  S.  S. 
Co.  V.  Kane  (1898)  18  Sup.  Ct  526, 
528,  170  U.  S.  100,  42  L.  Ed.  964; 
Sherwood  v.  Newport  News  &  M.  VaL 
Co.  (C.  C.  1893)  55  Fed.  1,  3;  H.  G. 
Baker  &  Bro.  v.  Pinkham  (D.  G.  1914) 
211  Fed.  728. 

A  suit  by  a  citizen  can  only  be  main- 
tained in  a  district  in  which  valid  serv- 
ice can  be  made  on  the  defendant 
Tierney  v.  Helvetia  Swiss  Fire  Ins.  Co. 
(C.  C.  1908)  163  Fed.  82;  Vestal  v. 
Ducktown  Sulphur,  Copper  &  Iron  Co. 
(D.  C.  1911)  210  Fed.  375.  But  the 
court  has  no  jurisdiction  of  an  action 
by  citizens  of  the  district  against  an 
alien  temporarily  therein.  Meyer  v. 
Herrera  (C.  C.  1889)  41  Fed.  65.  It 
has  jurisdiction  of  a  suit  begun  in  a 
state  court  by  a  resident  citizen  against 
a  nonresident  alien  defendant  Juris- 
diction exists  by  virtue  of  the  citizen- 
ship of  plaintiff  and  alienage  of  de- 
fendant Cooley  V.  McArthur  (C.  C. 
1888)  35  Fed.  372. 

Under  Judicial  Code,  f  28,  ante,  § 
1010,  and  this  section,  suit  against  alien 
held  maintainable  wherever  service  can 
be  made,  and  removable  to  the  dis- 
trict in  which  it  is  pending  in  a  state 
court  Bradshaw  v.  Bowden  (D.  G. 
1914)   226  Fed.  323. 

A  foreign  or  alien  corporation,  oper- 
ating an  Atlantic  steamship  line,  could 
be  sued  for  injuries  to  a  passenger, 
who  was  a  citizen  of  New  Jersey,  in 
a  federal  court  sitting  in  New  York; 
the  provisions  of  the  judiciary  act  as 
to  the  district  of  suit  having  no  ap- 
plication to  a  suit  against  an  alien  or 
foreign  corporation,  which  may  be  sued 
by  a  citizen  in  any  state  where  valid 
service  can  be  had.  Jarowski  v.  Ham- 
burg-American Packet  Co.  (1910)  182 
Fed.  320,  104  C.  C.  A.  548.  motion  to 
vacate  denied  (1911)  186  Fed.  332,  108 
C.  C.  A.  410. 

21.  Citizens  of  different  stateSd— The 
parties  being  citizens  of  different  states, 
suit  may  be  brought  in  the  district  in 
which  either  plaintiff  or  defendant  re- 
sides. Short  V.  Chicago,  M.  &  St  P. 
Ry.  Go.  (G.  G.  1887)  33  Fed.  114; 
St  Louis,  V.  &  T.  H.  R.  Co.  v.  Terre 
Haute  &  I.  R.  Co.  (C.  C.  1887)  33 
Fed.  389;  Bank  of  Winona  v.  Avery 
(D.  G.  1887)  34  Fed.  81.  An  action 
by  two  citizens  of  different  states 
against  a  citizen  of  a  third  state  may 
be  brought  in  the  district  of  the  latter's 
residence.  Sweeney  v.  Carter  Oil  Co. 
(1905)  26  Sup.  Ct  55,  199  U.  S.  252, 
50  L.  Ed.  178.  Where  the  jurisdiction 
is  dependent  on  the  diversity  of  citizen- 
ship, and  the  plaintiff  is  a  nonresident, 
all  tiie  defendants  must  be  residents  of 
the  district  in  which  the  suit  is  brought 
Freeman  v.  American  Surety  Co.  of 
New  York  (C.  0.  1902)  116  Fed.  548. 
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When  jurisdiction  depends  solely  on 
citizenship,  plaintiff  may  brinjr  the  ac- 
tion in  the  district  wherein  he  resides, 
without  reference  to  the  residence  of 
defendant,  if  he  resides  in  a  different 
state.  Bostwick  y.  American  Finance 
Co.  (C.  C.  1890)  43  Fed.  897.  But  the 
suit  can  only  be  brought  in  the  district 
where  all  the  plaintiffs  reside,  or  in  the 
district  where  all  the  defendants  reside 
who  are  indispensable  or  necessary  par- 
ties. Lengel  v.  American  Smelting  & 
Refining  Co.  (C.  C.  1901)  110  Fed.  19; 
Turk  V.  Illinois  Cent  It.  Co.  (1914)  218 
Fed.  315,  134  C.  C.  A.  111. 

A  suit  to  enjoin  collection  of  s  tax, 
on  the  ground  that  it  violates  the  Unit- 
ed States  constitution,  must  be  dis- 
missed as  to  such  defendants  as  are 
nonresidents  of  the  district  in  which  it 
is  brought  United  States  Exp.  Co. 
V.  Allen  (C.  C.  1889)  39  Fed.  712,  de- 
cree reversed  Shelton  v.  Piatt  (1S90) 
11  S.  Ct  646,  139  U.  S.  591,  35  L.  Ed. 
273.  And  see  Bensinger  Self-Adding 
Cash  Register  Co.  v.  National  Cash 
Register  Co.  (C.  C.  1890)  42  Fed.  81. 
holding  that  where,  on  motion  to  dismiss 
for  want  of  jurisdiction,  it  appears  that 
the  jurisdiction  is  dependent  wholly  on 
diverse  citizenship,  and  that  one  of  the 
defendants  lives  in  the  district  where 
suit  is  brought,  and  the  other  defend- 
ant and  the  plaintiff  live  in  different 
districts,  the  action  will  be  dismissed 
as  to  the  nonresident,  but  not  as  to  the 
resident,  defendant  And  see  Richmond 
Cedar  Works  v.  Buckner  (C.  C.  1910) 
181  Fed.  424,  holding  that  the  juris- 
diction is  not  defeated  because  some  of 
the  defendants  are  not  inhabitants  of 
nor  served  within  the  district,  but  the 
case  may  proceed  against  those  who 
have  been  served.  And  see,  ante,  | 
1032,  and  notes  thereunder. 

A  suit  by  two  persons  on  a  contract 
entered  into  by  them  as  partners  can- 
not be  maintained  in  a  district  of  which 
the  defendant  and  one  of  the  plain- 
tiffs are  nonresidents.  Grecly  v.  Lowe 
(1894)  15  Sup.  Ct  24,  26,  27,  155  U. 
S.  58,  39  L.  Ed.  69;  Smith  v.  Lyon 
(C.  C.  1S89)  38  Fed.  53,  judgment  af- 
firmed (1830)  10  Sup.  Ct  303,  133  U. 
S.  315.  33  L.  Ed.  635. 

An  action  by  a  nonresident  against 
a  partnership,  whose  members  are  resi- 
dents of  different  states  and  districts, 
may  be  brought  in  the  district  of  the 
residence  of  one  of  them.  Rawitzer  v. 
Wyatt  (C.  C.  1889)  40  Fed.  609.  A 
court  has  no  jurisdiction  of  a  suit  by 
residents  of  other  districts  than  that 
for  which  the  court  sits,  against  sev- 
eral defendants,  only  one  of  whom  is  a 
resident  of  that  district.  Excelsior 
Pebble  Phosphate  Co.  v.  Brown  (1896) 
74  Fed.  321,  20  C.  O.  A.  428. 

In  a  bill  in  equity,  brought  in  the 
United  States  circuit  court,  by  one  com- 
plainant against  several  defendants,  in 
which  the  only  basis  of  jurisdiction  was 
diversity  of  citizenship,  the  complain- 
ant was   a   citizen  and  resident  of  a 
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state  other  than  that  of  the  district  in 
which  the  suit  was  brought,  some  of 
the  defendants  were  citizens  and  resi- 
dents of  the  state  constituting  the  dis- 
trict in  which  the  suit  was  brought, 
and  one  of  the  defendants  was  a  citi- 
zen and  resident  of  a  state  other  than 
that  of  such  district,  and  other  than 
that  of  which  the  complainant  was  a 
citizen  and  resident  Service  was  se- 
cured on  all  the  defendants  within  the 
district  where  the  suit-  was  brought 
Held,  that  the  court  had  no  jurisdiction 
over  the  last-named  defendant  Jen- 
kins V.  York  Cliffs  Imp.  Co.  (C.  G. 
1901)  110  Fed.  807, 

Since  the  provision  that,  when  juris- 
diction is  foimded  on  diverse  citizen- 
ship, suit  shall  be  brought  only  in  the 
district  of  the  residence  of  the  plain- 
tiff or  defendant  confers  a  mere  privi- 
lege on  the  defendant,  which  it  may 
waive,  federal  courts  have  jurisdiction 
over  controversies  wholly  between  citi- 
zens of  different  states,  though  neither 
plaintiff  nor  defendant  is  a  resident  of 
the  district  in  which  the  court  to  which 
the  action  was  removed  is  sitting. 
Burch  V.  Southern  Pac.  Co.  (C.  C. 
1905)  139  Fed.  350.  Under  this  sec- 
tion, where  federal  jurisdiction  depend- 
ed on  diverse  citizenship  alone,  plaintiff 
could  sue  in  the  district  of  his  resi- 
dence, but  was  not  required,  under  post, 
§  1035,  to  sue  in  the  division  of  the 
district  in  which  he  resided.  Reich  v. 
Tennessee  Copper  Co.  (D.  0.  1913) 
209  Fed.  880. 

A  court  cannot  entertain  a  personal 
action  by  joint  plaintiffs  who  are  citi- 
zens of  different  states  against  a  de- 
fendant who  is  not  an  inhabitant  of 
the  district  where  the  action  is  brought, 
but  this  section  does  not  affect  the  ju- 
risdiction of  the  court  in  local  actions 
to  enforce  a  lien  or  claim  upon  real  es- 
tate or  personal  property  within  the 
district  Lancaster  v.  Asheville  St  Ry. 
Co.  (C.  C.  1898)  90  Fed.  129. 

Defendants  M.,  citizens  of  Oregon, 
executed  their  demand  note  to  A.  Bros., 
formerly  engaged  in  business  in  Ore- 
gon as  partners.  The  firm  consisted 
of  three  brothers,  two  of  whom,  who 
were  subjects  of  Great  Britain,  filed  a 
bill  in  the  federal  Circuit  Court  for 
the  District  of  Oregon,  alleging  that 
one  of  them  owned  43%  per  cent,  of 
the  note;  that  the  other  owned  13% 
per  cent;  that  the  other  brother,  who 
was  a  citizen  and  resident  of  Montana, 
owned  43%  per  cent;  and  that,  by 
reason  of  his  refusal  to  join  complain- 
ants in  any  action  or  suit  thereon,  com- 
plainants were  unable  to  maintain  an 
action  at  law  against  the  defendants 
M.  Defendant  A.  did  not  appear,  and 
defendants  M.  demurred  on  the  ground 
that  the  court  was  without  jurisdiction 
because  he  was  an  indispensable  party 
and  could  not  be  sued  within  the  dis- 
trict. Held,  that,  since  no  decree  could 
be  rendered  without  an  adjudication  of 
the  rights  of  defendant  A.,  he  was  an 
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mdispensable  party,  and,  not  being  sub- 
ject to  snit  in  a  federal  court  sitting 
in  Oregon,  the  court  could  not  enter- 
tain jurisdiction  under  R.  S.  |  737,  em- 
bodied herein.  McAulay  y.  Moody  (C. 
C.  1911)  185  Fed.  144. 

A  citizen  of  a  territory  is  not  a  dti- 
sen  of  a  state  so  as  to  confer  jurisdic- 
tion on  the  ground  of  diverse  citizen- 
ship. Hepburn  v.  Bllzey  (1805)  2 
Cranch,  445,  2  L.  Ed.  332;  New  Or- 
leans T.  Winter  (1816)  1  Wheat.  91, 
4  L.  Ed.  44;  Barney  y.  Baltimore 
(1867)  6  Wall.  280,  18  L.  Ed.  823; 
Cameron  y.  Hodges  (1888)  8  Sup.  Ct 
1154,  127  U.  S.  325,  32  L.  Ed.  132; 
Clark  V.  Southern  Pac.  Co.  (C.  0. 
1909)  175  Fed.  122. 

Where  a  minority  stockholders'  bill 
was  brought  by  citizens  of  three  states 
against  citizens  of  two  other  states, 
in  a  state  where  part  of  the  defendants 
resided,  but  was  not  local  in  character, 
jurisdiction  on  the  ground  of  diversity 
of  citizenship  attached  as  to  all  the 
complainants  and  as  to  all  the  defend- 
ants who  were  citizens  of  the  state  in 
which  the  suit  was  instituted,  but  not 
as  to  the  defendants  who  were  citizens 
of  another  state.  Schultz  y.  Highland 
Gold  Mines  Co.  (C.  C.  1907)  158  Fed. 
837. 

22.  Suit  In  name  of  state  on  relation 
of  Individuals— A  suit  brought  in  the 
name  of  the  United  States  under  Act 
Aug.  13,  1894,  post,  §  6923,  on  the 
bond  of  a  public  contractor,  for  the 
benefit  of  a  person  furnishing  materials 
and  labor  for  the  construction  of  a 
public  work,  is  governed  by  this  act. 
Davidson  Bros.  Marble  Co.  v.  U.  S. 
(1909)  29  S.  Ot.  324,  213  U.  S.  10,  53 
L.  Ed.  675. 

The  restriction  as  to  the  place  of 
suit  when  persons  holding  unpaid  de- 
mands fur  labor  )r  materials  bring  an 
action  in  the  name  of  the  United 
States,  on  the  bond  of  a  public  con- 
tractor, givon  conformably  to  Act  Feb. 
24,  1905.  amending  Act  Aug.  13,  1894, 
post,  §  6923,  to  the  federal  court  for 
the  district  in  which  s^id  contract  is  to 
be  performed,  "and  not  elsewhere," 
governs  as  well  where  the  action  is 
brought  by  the  United  States  against 
the  principal  and  sureties  on  the  bond, 
for  the  failure  to  pay  certain  designat- 
ed subcontractors  for  labor  and  mate- 
rials used  in  the  construction  of  the 
work.  U.  S.  y.  Congress  Const.  Co. 
(1911)  32  S.  Ct.  44,  222  U.  S.  199,  56 
L.  Ed.  163. 

A  suit  in  the  name  of  a  state,  on  re- 
lation, is  to  be  treated  for  the  purpose 
of  determining  the  jurisdiction  of  a 
tederal  court,  as  though  the  relators 
were  alone  the  complainants.  Jack  v. 
WUliams  (C.  C.  1902)  113  Fed.  823, 
decree  nffirmcd  State  of  South  Carolina 
y.  Jack  (1906)  145  Fed.  281,  76  C.  O. 
A.  165. 

A  suit  under  section  6923,  post,  on  a 
bond  brought  in  the  name  of  the  Unit- 
ed  States   for   the  use   and  benefit  of 


others,  even  conceding  it  to  be  a  suit 
by  the  United  States  for  the  purpose 
of  conferring  jurisdiction  on  a  federal 
court  under  this  provision,  regardless 
of  the  citizenship  of  the  parties,  cannot 
be  maintained  in  such  court  on  that 
ground  in  any  district  other  than  the 
one  of  which  the  defendant  is  an  inhab- 
itant. U.  S.  v.  O'Brien  (C.  C.  1903) 
120  Fed.  446. 

23.  Corporations.— A  corporation  in- 
corporated in  one  state  only  cannot  be 
compelled  to  answer  in  another  state 
in  which  it  has  a  place  of  business  and 
of  which  the  plaintiff  is  not  a  citizen. 
Empire  Coal  &  Transp.  Co.  v.  Empire 
Coal  &  Min.  Co.  (1893)  14  Sup.  Ct.  66, 
67,  150  U^  S.  159,  37  L.  Ed.  1037. 

A  suit  between  corporations  organiz- 
ed in  different  states  may  be  brought 
in  the  district  in  which  the  plaintiff  is 
incorporated.  N.  K.  Fairbank  &  Co. 
y.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 
(1892)  54  Fed.  420.  4  C.  C.  A.  403,  38 
L.  R,  A.  271. 

Where,  in  a  suit  by  a  citizen  of  New 
York  against  a  Delaware  corporation 
operating  a  coal  washery  in  Pennsylva- 
nia, federal  jurisdiction  depended  sole- 
ly on  diversity  of  citizenship,  the  prop- 
er forum  was  in  New  York  or  Dela- 
ware. Marian  Coal  Co.  y.  Peale  (1913) 
204  Fed.  161,  122  C.  C.  A.  397,  modi- 
fying decree  (C.  O.  1911)  Peale  v.  Ma- 
rian Coal  Co.,  190  Fed.  376. 

An  action  cannot  be  begun  in  the 
federal  courts  against  a  corporation 
which,  having  no  agent  or  place  of  busi- 
ness within  the  jurisdiction,  cannot  be 
found  there,  by  an  attachment  of  its 
property.  A  foreign  trading  corpora- 
tion may  be  sued  in  the  circuit  court 
for  the  district  of  Massachusetts,  al- 
though the  property  of  the  defendant 
has  not  been  attached,  where  such  cor- 
poration is  doing  business  within  the 
state,  and  the  summons  has  been  duly 
served  upon  an  officer  of  the  company. 
Hay  den  v.  Androscoggin  Mills  (C.  C. 
18S0)  1  Fed.  93,  96. 

A  railroad  corporation  organized  and 
having  its  road  in  one  state  and  an  of- 
fice in  another  for  the  purpose  of  solic- 
iting business,  and  having  an  agent  in 
charge  of  such  office,  employed  for  the 
purpose  of  furthering  the  business  of 
the  company,  may  be  sued  in  the  dis- 
trict where  such  office  is  located. 
Block  V.  Atchison,  T.  &  S.  F.  R.  Co. 
(C.  C.  1884)  21  Fed.  529. 

It  is  not  sufficient  to  give  the  federal, 
courts  jurisdiction  in  personam  over  a 
foreign  corporation  that  it  has  prop- 
erty rights,  however  extensive,  within 
the  district,  or  that  it  has  pecuniary 
interests,  however  valuable,  in  business- 
managed  and  conducted  by  others.  U. 
S.  V.  American  Bell  TeL  Co.  (C.  C. 
1886)  29  Fed.  17. 

A  New  York  corporation,  having  itfr 
principal  office  in  that  state,  and  doing 
business  in  Illinois,  cannot  be  sued  m 
the  federal  courts  in  Illinois.    Preston* 
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▼.  Fire  Exdoguisher  Mfg.  Co.   (O.  C. 
1888)  36  Fed.  721. 

A  citizen  of  Mexico  cannot  sue  a 
Connecticut  corporation  in  the  federal 
court  for  the  Southern  district  of  Cali- 
fornia, though  the.  corporation  has  an 
office  and  managing  agent  in  that  dis- 
trict. Denton  v.  International  Co.  (C. 
C.  1888)  36  Fed.  1. 

This  section  authorizes  an  action 
against  a  railroad  corporation  only  in 
the  state  by  whose  laws  it  was  created, 
though  the  greater  part  of  its  railway 
and  its  principal  office  are  in  another 
state,  where  its  annual  elections  are 
held,  and  most  of  its  officers  and  stock- 
holders reside,  and  of  which  most  of  its 
directors  are  citizens.  Fill!  ▼.  Dela- 
ware, L.  &  W.  R.  Co.  (C.  C.  1888) 
37  Fed.  65. 

Jurisdiction  of  a  suit  between  two 
foreign  corporations  cannot  be  confer- 
red by  consent.  St.  Louis  R.  Co.  ▼. 
Pacific  Ry.  Co.  (C.  C.  1892)  52  Fed. 
770. 

To  a  suit  to  establish  and  enforce 
the  right  of  a  purchaser  of  a  newspa- 
per to  the  Associated  Press  dispatches, 
under  a  franchise  or  contract  held  by 
the  former  publisher,  the  Associated 
Press  is  an  indispensable  party,  as  no 
decree  could  be  effective  which  did  not 
bind  that  corporation;  and  such  a  suit 
cannot  be  maintained  in  a  federal  court 
in  a  district  of  which  neither  the  com- 
plainant nor  such  corporation  is  a  resi- 
dent or  citizen.  Lawrence  v.  Times 
Printing  Co.  (C.  O.  1898)  90  Fed.  24. 

A  corporation  cannot'  be  required 
without  its  consent  to  answer  in  a  fed- 
eral court  other  than  that  of  the  dis- 
trict in  which  it  was  incorporated  to  a 
civil  action  brought  by  a  citizen  of  a 
different  state,  though  it  may  be  right- 
fully doing  business  in  the  district 
where  sued,  and  have  a  general  agent 
there.  Baldwin  v.  Pacific  Power  & 
Light  Co.  (D.  C.  1912)  199  Fed.  291. 

A  corporation  may  be  sued  in  the 
district  of  its  residence,  that  is,  in  the 
district  in  which  it  is  chartered,  or  in 
the  district  of  plaintiff's  residence  if 
service  can  be  had  there.  Noel  Const. 
Co.  of  Baltimore  City  v.  George  W. 
Smith  &  Co.  (C.  C.  1911)  193  Fed. 
492. 

In  the  absence  of  a  voluntary  ap- 
pearance, three  conditions  must  concur 
to  give  the  federal  courts  jurisdiction 
in  personam  over  a  corporation  created 
without  the  territorial  limits  of  the 
state  in  which  the  court  is  held,  viz.: 

(1)  It  must  appear,  as  a  matter  of 
fact,  that  the  corporation  is  carrying 
on  its  business  in  such  foreign  state  or 
district;  (2)  that  such  business  is 
transacted  or  managed  by  some  agent 
or  officer  appointed  by  and  represent- 
ing the  corporation  in  such  state;    and 

(3)  the  existence  of  some  local  law 
making  such  corporation,  or  foreign 
corporations  generally,  amenable  to 
suit  there  as  a  condition  express  or 
implied  of  doing  business  in  the  state. 
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U.  S.  V.  American  Bell  TeL  Co.  (C.  O. 
1886)  29  Fed.  17;  Mecke  v.  Valley 
Town  Blineral  Co.  (C.  C.  1898)  89  Fed. 
114. 

A  railroad  corporation  formed  by  ttie 
consolidation  of  several  corporations 
chartered  by  different  states,  which 
bears  the  same  name  in  all  the  states, 
and,  under  one  management,  is'  oper- 
ated as  an  entirety,  in  the  absence  of 
statutory  provision  to  the  contrary, 
may  transact  its  business  in  one  state 
for  all;  and  the  contracts  it  enters  in- 
to in  one  state  are  binding  on  it  in  all, 
and  may  be  enforced  against  it  in  ei- 
ther when  the  action  is  transitory. 
Fitzgerald  v.  Missouri  Pac  Ry.  Co.  (C. 
C.  1891)  45  Fed.  812. 

In  so  far  as  diverse  citizenship  was 
concerned,  an  action  by  a  citizen  of 
Massachusetts  was  properly  brought  in 
the  circuit  court  for  the  New  Hamp- 
shire district  for  the  death  of  a  resi- 
dent of  the  former  state  against  a  rail- 
road company  incorporated  by  the  con- 
current action  of  several  states,  includ- 
ing those  named.  Boston  &  M.  R.  Co. 
V.  Hurd  (1901)  108  Fed.  116,  47  C.  C. 
A.  615,  56  L.  R.  A.  193,  writ  of  certio- 
rari denied  Hurd  v.  Boston  &  M.  R. 
Co.  (1902)  ;s2  S.  Ct.  939,  184  U.  S. 
700,  46  L.  Ed.  765. 

Under  this  section  a  suit  by  Italian 
aliens  for  death  of  their  son  against  a 
corporation  of  Pennsylvania  and  Ohio 
must  be  brought  in  the  federal  district 
where  the  corporation  is  a  legal  resi- 
dent Colosino  V.  Pittsburgh  &  L.  E. 
R.  Co.  (D.  C.  1914)  210  Fed.  550. 

Where  the  operation  of  a  street  rail- 
road by  a  competing  company  was  con- 
tinuous and  nonseparable,  part  of  such 
operation  being  in  the  eastern  district 
of  New  York,  the  court  of  that  district 
had  jurisdiction  at  the  instance  of  re- 
ceivers of  another  company  injured 
thereby  to  enjoin  the  same.  Brady  v. 
South  Shore  Traction  Co.  (D.  C.  1912) 
197  Fed.  669. 

A  corporation  of  one  state  cannot  be 
affected  by  asK  order  or  writ  of  injunc- 
tion issued  by  a  federal  court  in  anoth- 
er state.  Averill  v.  Southern  Ry.  Co. 
(C.  C.  1896)  75  Fed.  736. 

24. Federal  corporations  at  af- 
fecting venue*— A  corporation  created 
by  an  act  of  congress  may  be  sued  in 
the  federal  courts  in  any  district  where 
it  is  doing  business,  and  has  an  agent 
on  whom  service  can  be  made,  notwith- 
standing its  principal  office  is  in  anoth- 
er state.  Van  Dresser  v.  Oregon  Ry. 
&  Nav.  Co.  (C.  C.  1891)  48  Fed.  202. 

An  action  against  a  corporation  cre- 
ated by  an  act  of  Congress  is  one  aris- 
ing under  the  laws  of  the  United 
States,  and,  under  this  section,  can 
only  be  brought  in  a  federal  court  of 
the  district  in  which  it  has  its  princi- 
pal offices,  regardless  of  the  residence 
of  plaintiff.  A,  L.  Wolff  &  Co.  v. 
Choctaw,  O.  &  G.  R.  Co.  (a  C  1904) 
133  Fed.  601. 
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25. Domlelle  of  oorp«rati«ii   at 

affecting  venue.— In  the  absence  of  any 
charter  provision  on  the  subject,  the 
principal  office  and  domicile  of  a  rail- 
road corporation,  for  the  purposes  of  a 
suit  in  a  federal  court,  are  in  the  dis- 
trict where  its  stockholders'  and  direc- 
tors' meetings  are  held,  and  the  rec- 
ords thereof  kept,  together  with  the 
stock  certificate  book,  and  where  the 
principal  officers  have  their  offices, 
rather  than  in  a  different  district, 
where  the  general  administrative  offic- 
es of  the  heads  of  its  departments  are 
located.  Texas  &  P.  R.  Co.  v.  Inter- 
state Commerce  Commission  (1896)  16 
Sup.  Ct.  666,  669,  162  U.  S.  197,  40  L. 
Ed.  940. 

The  fact  that  a  corporation  is  resi- 
dent in  Richmond,  and  has  its  office  for 
the  transaction  of  all  its  business 
there,  cannot  be  implied  fr«m  the  mere 
use,  in  the  bill,  of  the  word  "Rich- 
mond" as  a  part  of  its  corporate  name. 
Harvey  v.  Richmond  &  M.  Ry.  Co.  (C. 
C.  1894)  64  Fed.  19. 

A  federal  court  does  not  acquire  ju- 
risdiction over  a  corporation  of  another 
state,  domiciled  therein,  which  main- 
tains no  regular  or  established  place  of 
business  or  agent  within  the  district 
where  the  suit  is  brought,  by  service  of 
process  on  a  person  not  in  fact  its 
agent  within  the  district  Westing- 
house  Mach.  Co.  V.  Press  Pub.  Co.  (C. 
C.  1901)  110  Fed.  254. 

Where  a  corporation  was  organized 
under  the  laws  of  Delaware,  the  fact 
that  its  principal  place  of  business  was 
within  the  middle  federal  district  of 
Pennsylvania  did  not  give  the  corpora- 
tion a  domicile  there  for  the  purpose 
of  determining  the  jurisdiction  of  the 
federal  courts.  Peale  v.  Marian  Coal 
Co.  (C.  C.  1909)  172  Fed.  639. 

Where  a  Virginia  corporation  main- 
tained an  office  in  Philadelphia,  where 
its  president  and  treasurer  were  locat- 
ed, and  all  its  executive,  administrative, 
and  official  operations  were  carried  on, 
it  was  subject  to  suit  there.  Real  Es- 
tate Trust  Co.  of  Philadelphia  v. 
Washington-Virginia  Ry.  Co.  (D.  C. 
1913)  204  Fed.  678. 

Where  federal  jurisdiction  was  based 
entirely  on  diversity  of  citizenship,  suit 
by  a  citizen  of  Colorado  in  a  federal 
District  Court  in  Washington  against 
two  residents  of  Washington,  two  indi- 
vidual citizens  of  New  York,  a  New 
Jersey  corporation,  and  a  Washington 
corporation,  seeking  judgment  in  per- 
sonam, held  not  maintainable  against 
the  objection  of  the  nonresident  defend- 
ants, under  this  section.  Revett  v. 
CUse  (D.  C.  1913)  207  Fed.  673. 

Where  defendant  railroad  company 
was  a  Pennsylvania  and  Ohio  corpora- 
tion located  entirely  in  the  Western 
district  of  Pennsylvania,  without  prop- 
erty or  an  office  in  the  Eastern  dis- 
trict, it  was  not  a  resident  of  such  dis- 
trict so  as  to  subject  it  to  suit  there 
because  it  was  a  member  of  a  fast 


freight  association  which  maintained  an 
office  in  the  Eastern  district  in  charge 
of  a  chief  clerk.  Coloslno  v.  Pitts- 
burgh &  L.  E.  R.  Co.  (D.  C.  1914)  210 
Fed.  560. 

A  company  incorporated  under  the 
laws  of  two  different  states  may  sue 
or  be  sued  as  inhabitant  of  that  state 
where  its  principal  place  of  business  is 
situated,  and  its  records  kept.  Cul- 
bertson  v.  Wabash  Nav.  Co.  (C.  C. 
1849)  Fed.  Cas.  No.  3,464. 

A  federal  court  of  equity  vnll  not  en- 
tertain jurisdiction  of  a  suit  to  wind 
up  a  corporation  or  appoint  a  general 
receiver  therefor,  where  neither  the 
domicile  nor  property  of  the  corpora- 
tion are  within  the  state  or  district 
and  the  residence  of  the  stockholders  is 
immaterial.  Kirwin  v.  Boston  &  O. 
Minmg  Co.  (C.  C.  1908)  171  Fed.  900. 

A  suit  in  a  federal  court  to  enjoin  a 
railroad  company  from  enforcing  an  in- 
terstate rate,  a  federal  question  being 
involved,  can  only  be  brought  in  the 
state  of  defendant's  incorporation  and 
the  district  of  which  it  is  an  inhabit- 
ant, unless  such  objection  is  waived. 
Imperial  Colliery  Co.  v.  Chesapeake  & 
O.  Ry.  Co.  (C.  O.  1909)  171  Fed.  589. 

26.  — *  Transaction  of  business  as 
affecting  venue.— Soliciting  through  its 
district  freight  and  passenger  agent  in 
Philadelphia  freight  and  passenger  traf- 
fic for  a  railway  company  incorporated 
in  Iowa  and  having  its  eastern  terminal 
at  Chicago  is  not  doing  business  within 
the  eastern  district  of  Pennsylvania 
in  such  a  sense  that  process  can  be 
served  upon  the  corporation  there. 
Green  v.  Chicago,  B.  &  Q.  Ry.  Co. 
(1907)  27  Sup.  Ct.  505,  205  U.  S.  530, 
51  L.  Ed.  916,  affirming  judgment  (C. 
C.  1906)   147  Fed.  767. 

A  Canadian  railroad  corporation 
must  be  considered  as  being  within  the 
state,  and  subject  to,  the  jurisdiction 
of  the  federal  court  at  the  suit  of  a 
citizen  of  the  district,  by  operating  a 
railroad  therein  under  a  lease  ratified 
by  the  legislature.  Cummings  v.  Grand 
Trunk  Ry,  Co.  (C.  C.  1876)  Fed.  Cas. 
No.  3,475. 

A  railroad  corporation  organized  and 
having  its  road  in  one  state  and  an  of- 
fice in  another  for  the  purpose  of  so- 
liciting business,  and  having  an  agent  in 
charge  of  such  office,  employed  for  the 
purpose  of  furthering  the  business  of 
the  company,  may  be  sued  in  the  dis- 
trict where  such  office  is  located.  Block 
V.  Atchison,  T.  &  S:  F.  R,  Co.  (C.  C. 
1884)  21  Fed.  529. 

Where  the  defendant  is  a  corporation 
organized  under  the  law  of  another 
state,  but  maintaining  an  office  in  the 
state  wherein  the  plaintiff  resides,  suit 
may  be  brought  in  the  federal  court 
of  the  latter  state.  Minford  v.  Old  Do- 
minion S.  S.  Co.  (C.  C.  1891)  48  Fed.  1. 

A  corporation,  which  is  a  citizen  of 
New  York  and  carries  on  its  business 
through  an  agent  in  the  Southern  Dis- 
trict of  Georgia,  may  be  sued  there  by 
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a  citizen  of  Georgia  who  resides  in  the 
district  Barnes  v.  Western  Union  TeL 
Co.  (C.  0.  1903)  120  Fed.  550. 

Where  service  is  made  apon  an  offi- 
cer or  agent  of  a  foreign  corporation 
temporarily  within  the  state  or  district 
of  suit,  in  order  to  give  a  federal  court 
Jurisdiction  to  render  a  personal  judg- 
ment against  the  corporation,  it  must 
appear  that  it  was  actually  and  sub- 
stantially engaged  in  business  in  such 
state  or  district,  its  business  must  have 
been  transacted  by  some  agent  or  man- 
ager representing  the  corporation,  and 
it  must  also  appear  that  the  local  stat- 
ute provides  for  suit  against  such  for- 
eign corporation  which  has  been  per- 
mitted to  transact  business  ^vithin  the 
state.  A  corporation  of  another  state, 
which  had  no  place  of  business  within 
the  state  of  suit,  but  merely  solicited 
and  obtained  orders  for  goods  therein 
by  correspondence  by  agent,  is  not  with- 
in the  rule.  Buffalo  Glass  Oo.  v.  Manu- 
facturers' Glass  Co.  (C.  C.  1905)  142 
Fed.  273. 

A  federal  court  does  not  acquire  ju- 
risdiction of  a  corporation  of  another 
state  by  service  of  process  on  an  offi- 
cer or  agent  of  the  corporation  within 
the  state  where  the  court  is  held  un- 
less it  appears  from  some  part  of  the 
record  or  by  the  return  that  the  cor- 
poration is  doing  business  in  such  state. 
Green  v.  Chicago,  B.  &  Q.  By.  Co.  (C. 
C.  1906)  147  Fed.  767,  judgment  modi- 
fied (1907)  27  Sup.  Ct.  595,  205  U.  S. 
530,  51  L.  Ed.  916. 

The  presence  of  an  officer  of  a  cor- 
poration in  another  state  than  that  of 
its  domicile,  for  the  purpose  of  dis- 
cussing a  proposed  adjustment  of  a  sin- 
gle controversy,  does  not  constitute  a 
doing  of  business  within  the  state  by 
the  corporation  such  as  to  subject  it  to 
the  jurisdiction  of  a  federal  court  there- 
in by  service  of  process  on  such  officer. 
Wilkins  v.  Queen  City  Sav.  Bank  & 
Trust  Co.  (C.  C.  1907)  154  Fed.  173. 

A  corporation  having  its  principal 
place  of  business  in  Paris  held  not  doing 
business  in  a  district  in  such  sense  that 
a  federal  court  there  obtained  jurisdic- 
tion over  it  by  service  on  the  local 
agent.  Goepfert  v.  Compagnie  G6n6- 
rale  Transatlantique  (C.  C.  1907)  156 
Fed.  196. 

A  Pennsylvania  corporation  maintain- 
ed a  permanent  office  in  Detroit,  with 
its  name  and  the  name  of  a  person  as 
manager  on  the  door.  It  paid  the  rent 
of  the  office,  and  the  salary  of  the  man- 
ager from  the  home  office,  and  the 
business  it  did  in  Michigan  was  sub- 
stantial, amounting  to  a  la^e  sum  per 
annum.  It  advertised  its  presence  in 
th6  general  city  directory  of  Detroit, 
and  in  the  telephone  directory,  and  its 
general  sales  agent  came  frequently  to 
Detr<Ht  to  consult  with  the  local  man- 
ager and  to  meet  customers.  In  the 
main  the  manager  solicited  orders  for 
goods  which  were  forwarded  to  the 
home  office  for  acceptance,  but  he  fre- 
<iuently  closed  contracts  with  custom- 
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era  for  small  orders  which  were  filled 
by  the  company  without  objection. 
Held,  that  the  corporation  was  doing 
business  in  Michigan  in  such  sense  as 
to  be  subject  to  suit  in  a  federal  court 
in  that  state.  Michigan  Aluminum 
Foundry  Co.  v.  Aluminum  Castings  Co. 
(C.  C.  1911)  190  Fed.  87^. 

A  Pennsylvania  corporation  held  not 
suable  in  a  federal  court  in  Maryland  on 
a  contract  made  in  that  state  to  be 
performed  in  Illinois,-  where  it  was  not 
at  the  time  doing  business  in  Maryland. 
Noel  Const  Co.  of  Baltimore  City  v. 
Geo.  W.  Smith  &  Co.  (C.  C.  1911)  193 
Fed.  492. 

A  federal  court  acquires  no  jurisdic- 
tion over  a  foreign  corporation  unless 
it  is  served  with  process  within  the 
jurisdiction,  and  is  doing  business  with- 
in the  state,  without  a  waiver.  Chinn 
V.  Foster-Milfeurn  Co.  (D.  C.  1912)  195 
Fed.  158,  judgment  affirmed  Foster  Mil- 
burn  Co.  V.  Chinn  (C.  C.  A.  1913)  202 
Fed.  175. 

While  the  extent  to  which  a  foreign 
corporation  must  do  business  in  a  state 
to  justify  the  service  of  process  upon 
it  there  is  not  clearly  defined,  the  trans- 
action of  some  substantial  business 
must  be  established.  A  foreign  corpo- 
ration held  on  the  facts  shown  not  doing 
business  in  a  state  in  such  sense  as  to 
subject  it  to  service  of  process  upon  it 
therein  to  give  jurisdiction  to  a  federal 
court.  Cody  Motors  Co.  v.  Warren  Mp- 
tor  Car  Co.  (D.  C.  1912)  196  Fed.  254. 

Where  the  operation  of  a  street  rail- 
road by  a  competing  company  was  con- 
tinuous and  nonseparable,  part  of  such 
operation  being  in  the  eastern  district 
of  New  York,  the  court  of  that  district 
had  jurisdiction  at  the  instance  of  re- 
ceivers of  another  company  injured 
thereby  to  enjoin  the  same.  Brady  v. 
South  Shore  Traction  Co.  (D.  C.  1912) 
197  Fed.  669. 

The  fact  that  a  foreign  corporation 
maintains  an  office  and  has  a  resident 
agent  with  limited  authority  for  par- 
ticular purposes  in  the  federal  district 
in  which  it  is  sued  is  not  sufficient  to 
justify  the  inference  that  the  corpo- 
ration is  within  the  district,  so  as  to 
authorize  service  on  it  there.  Beal  Es- 
tate Trust  Co.  of  Philadelphia  v.  Wash- 
ington-Virginia By.  Co.  (D.  C.  1913) 
204  Fed.  678,  judgment  affirmed  Wash- 
ington-Virginia B.  Co.  V.  Beal  Estate 
Trust  Co.  of  Philadelphia  (1915)  35 
S.  Ct  818,  59  L.  Ed.  1262. 

Where  the  principal  place  of  business 
of  defendant  corporation,  as  provided 
by  its  articles,  was  in  B.  county,  which 
was  not  in  the  Northern  federal  district 
of  Ohio,  it  was  not  subject  to  suit  in 
that  district  for  a  wrongful  death  of 
a  servant  brought  by  aliens  who  also 
did  not  reside  in  such  district  Grab- 
sky  V.  Belmont  Coal  Mining  Co.  (D.  C. 
1913)  210  Fed.  553. 

Under  this  section  aliens  held  not  en- 
titled to  sue  a  New  York  corporation, 
though  carrying  on  its  business  in  Penn- 
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sylvania,  in  one  of  the  districts  of 
Pennsylvania.  Adzenosifa  v.  Erie  R. 
Co.  (D.  C.  1914)  210  Fed.  571. 

27.  —  Local  laws  and  oomplianoa 
therewith  as  affecting  venue^— A  feder- 
al court  has  no  jarisdiction  over  a  for- 
eign corporation,  in  the  absence  of  lo- 
cal law  conferring  jurisdiction  on  the 
state  courts,  though  the  corporation 
does  business  through  an  agent  and  has 
an  office  within  the  district  where  the 
court  is  held.  Eaton  v.  St.  Louis  Shaks- 
pear  Mining  &  Smelting  Co.  (C.  C. 
1881)  7  Fed.  139. 

A  foreign  corporation,  which  under 
the  Constitution  and  statutes  of  the 
state  can  be  sued  in  the  state  courts 
only  in  counties  in  which  it  does  busi- 
ness, is  not  suable  in  a  federal  court 
in  the  state  unless  it  does  business  in 
some  one  of  the  counties  within  the 
territorial  jurisdiction  of  such  court. 
Kibbler  v.  St.  Louis  &  S.  F.  R.  Co.  (C. 
C.  1906)  147  Fed.  879. 

When  a  foreign  corporation,  in  pur- 
suance of  the  laws  of  a  state  in  which 
it  carries  on  business,  designates  a 
person  upon  whom  process  may  be 
served,  it  thereby  consents  to  be  sued 
in  the  district  embracing  such  state, 
■and  waives  the  exemption  granted  to  it 
under  this  statute.  Runicle  v.  Lamar 
Ins.  Co.  (C.  C.  1880)  2  Fed.  9;  Gray  v. 
Quicksilver  Min.  Co.  (C.  C.  1884)  21 
Fed.  288;  Consolidated  Store  Service 
Co.  V.  Lamson  Consol.  Store  Service 
Co.  (C.  C.  1890)  41  Fed.  833;  Gilbert 
V.  New  Zealand  Ins.  Co.  (C.  C.  1892) 
49  Fed.  884,  15  L.  R.  A.  125.  CON- 
TRA, Rowbotham  v.  George  P.  Steele 
Iron  Co.  (C.  C.  1896)  71  Fed.  758. 

But  compliance  by  a  corporation  with 
a  statute  of  another  state  requiring  a 
foreign  corporation,  as  a  condition  of 
doing  business  therein,  to  appoint  an 
attorney  in  that  state  upon  whom  all 
lawful  processes  in  any  action  or  pro- 
ceedings against  it  may  be  served,  and 
to  agree  that  any  lawful  process  against 
it  which  is  served  on  said  attorney 
shall  be  of  the  same  legal  force  and 
validity  as  if  served  on  the  company, 
does  not  make  such  corporation  a  citi- 
zen or  resident  of  the  state,  .or  con- 
stitute an  agreement  or  consent  that 
it  may  be  sued  in  a  federal  court  of 
that  district  by  a  plaintiif  who  is  a 
resident  of  another  district,  where  the 
jurisdiction  is  founded  only  on  diversi- 
ty of  citizenship,  but  it  may  insist  on 
the  right  to  be  sued  only  in  the  district 
where  it  is  incorporated,  or  that  in 
which  plaintiff  resides.  Piatt  v.  Massa- 
chusetts Real  Estate  Co.  (C.  C.  1900) 
103  Fed.  705. 

The  facts  that  an  alien  corporation 
is  authorized  to  do  business  in  a  state, 
and  that  under  the  state  law  service  of 
process  in  any  suit  against  such  cor- 
poration may  be  made  on  an  officer 
of  the  state,  do  not  give  a  federal  court 
within  the  state  jurisdiction  of  a  suit 
against  such  corporation,  where  it  does 
not  appear  that  service  was  made,  or 


could  have  been  made,  within  the  dis- 
trict of  such  court,  and  the  fact  that 
defendant  is  authorized  to  do  business 
in  the  district  is  not  sufficient  to  author- 
ize service  to  be  made  therein,  unless 
it  is  actually  so  doing  business.  Tier- 
ney  v.  Helvetia  Swiss  Fire  Ins.  Co.  (C. 
C.  1908)  1G3  Fed.  82. 

The  fact  that  a  foreign  corporation 
which  had  maintained  an  office  in  Min- 
nesota, and  there  contracted  a  liability, 
before  suit  brought  in  a  court  of  the 
state  to  enforce  such  liability  had  with- 
drawn its  local  office,  does  not  exempt 
it  from  being  subjected  to  a  personal 
judgment  in  such  suit,  on  service  made 
on  its  president  within  the  state  in  the 
mode  prescribed  by  Gen.  St  Minn. 
1894,  §  5200.  McCord  Lumber  Co.  v, 
Doyle  (1809)  97  Fed.  22,  38  C.  C.  A. 
34. 

A  Pennsylvania  corporation  which 
has  filed  with  the  Auditor  General  of 
the  state  a  certificate  designating  its  of- 
fice and  place  of  business,  pursuant  to 
Act  Pa.  June  7,  1879  (P.  L.  112),  must 
be  deemed  a  resident  of  the  federal  dis- 
trict within  which  such  place  is  situ- 
ated, and  cannot  be  sued  in  another  dis- 
trict of  the  state,  although  its  opera- 
tions may  extend  into  such  district. 
Weed  V.  Centre  &  C.  St.  Ry.  Co.  (C.  C. 
1904)  132  Fed.  151. 

The  residence  of  an  attorney  appoint- 
ed to  accept  service  for  a  nonresident 
corporation  under  Code  W.  Va.  §  2313, 
fixes  the  residence  of  the  corporation 
for  the  purpose  of  determining  the  dis- 
trict of  federal  jurisdiction  in  a  suit 
against  the  corporation.  Lemon  v.  Im- 
perial Window  Glass  Co.  (D.  C.  1912) 
199  Fed.  927. 

Under  Act  1875  and  Rev.  St.  Tex. 
arts.  1223,  4120,  and  section  1198, 
subd.  21,  an  action  by  a  citizen  of  Mexi- 
co against  a  Texas  railroad  corpora- 
tion, whose  principal  office  was  in  the 
Eastern  district  of  Texas,  but  whose 
railroad  extended  into  the  Western  dis- 
trict, in  which  it  had  agents  to  transact 
its  ordinary  business,  might  be  brought 
in  the  Western  district.  Zambrino  v. 
Galveston,  H.  &  S.  A.  Ry.  Co.  (C.  C. 
1889)   38  Fed.  449. 

A  corporation  created  hj  an  act  of 
Congress  which,  having  designated  Dal- 
las, Texas,  where  its  senior  vice  presi- 
dent lives,  as  its  general  office,  main- 
tains an  office  in  Dallas  county,  and  has 
all  the  acts  of  its  board  of  directors 
taken  in  New  York  City,  affirmed  by  a 
meeting  of  the  board  at  Dallas,  is  sua- 
ble in  the  Northern  district  of  Texas, 
under  act  March  11,  1902,  post,  §§  1095, 
1364,  and  Tex.  Sayles'  Ann.  Civ.  St. 
1897,  arts.  1222,  1223,  as  being  a  resi- 
dent of,  and  doing  business  in,  that  dis- 
trict, and  having  an  agent  there  upon 
whom  service  can  properly  be  made. 
In  re  Dunn  (1909)  29  Sup.  Ct  299, 
212  U.  S.  374,  53  L.  Ed.  558. 

28. District    of    plaintiffs    rtsl- 

denee  as  affecting  venue.^Under  this 
section,  as  corrected  by  Act  Aug.  13^ 
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1888,  a  corporation  incorporated  in  one 
state  only  and  having  a  usual  place  of 
business  in  another  state  cannot  be 
sued  in  a  circuit  court  of  the  United 
States  held  in  the  latter  state  by  a 
citizen  of  stUl  a  third  state.  Ex  parte 
Shaw  (1892)  12  Sup.  Ct.  935,  936,  145 
U.  S.  444,  36  L.  Ed.  768. 

A  corporation  organized  in  one  state 
only  cannot  be  sued  in  a  federal  court 
for  any  other  state  except  by  a  citizen 
of  the  latter  state,  unless  it  waive  its 
privilege.  Rust  v.  United  Waterworks 
Co.  (1895)  70  Fed.  129,  17  0.  C.  A. 
16. 

Federal  court  will  take  jurisdiction 
when  plaintiff  is  a  resident  of  the  dis- 
trict wherein  he  brings  suit,  and  de- 
fendant a  corporation  created  by  laws 
of  a  foreign  state.  Rawley  v.  South- 
ern Pac  R.  Co.  (C.  C.  1887)  33  Fed. 
305. 

When  the  jurisdiction  arises  only 
from  the  fact  that  the  plaintiff  and  de- 
fendant are  citizens  of  different  states, 
suit  may  be  brought  in  the  court  of  the 
district  in  which  either  the  plaintiff 
or  defendant  resides;  and,  where  de- 
fendant is  a  corporation  organized  un- 
der the  law  of  another  state,  but  main- 
taining an  office  in  the  state  wherein 
the  plaintiff  resides,  suit  may  be 
brought  in  the  court  of  the  latter  state. 
Minford  v.  Old  Dominion  S.  S.  Co.  (C. 
C.  1891)  48  Fed.  1. 

The  federal  courts  have  jurisdiction, 
on  the  ground  of  diverse  citizenship 
under  this  section  of  an  action  against 
a  foreign  corporation,  brought  in  the 
district  in  which  the  plaintiff  resides, 
when  such  corporation  is  subjected  by 
statute  to  the  jurisdiction  of  the  courts 
of  the  state  in  which  the  district  is  lo- 
cated. Dinzy  v.  Illinois  Cent.  R.  Co. 
(C.  C.  1894)  61  Fed.  49. 

A  corporation,  which  is  a  citizen  of 
New  York  and  carries  on  its  business 
through  an  agent  in  the  Southern  Dis- 
trict of  Georgia,  may  be  sued  there  by 
a  citizen  of  Georgia  who  resides  in  the 
district.  Barnes  v.  Western  Union  Tel. 
Co.  (C.  C.  1903)  120  Fed.  550. 

An  action  by  a  citizen  of  Pennsylvania 
may  be  properly  brought  against  a  for- 
eign corporation  doing  business  in  Penn- 
sylvania in  the  federal  district  of  plain- 
tiff's residence.  Hagstoz  v.  Mutual  Life 
Ins.  Co.  of  New  York  (C.  C.  1910)  179 
Fed.  569. 

29.  —  Determination  by  court.— Un- 
der R.  S.  §  739,  embodied  herein,  pro- 
viding, in  substance,  that  no  civil  suit 
shall  be  brought  against  a  citizen  of  the 
United  Stales  in  any  other  district  than 
that  of  which  he  is  an  inhabitant,  "or 
in  which  he  is  found  at  the  time  of 
serving  the  writ,"  it  is  always  for  the 
federal  court  to  determine  whether  a 
nonresident  corporation  sued  therein 
has  transacted  business  to  such  an  ex- 
tent within  the  district,  and  has  such 
a  representative  or  agent  therein,  that 
jurisdiction  to  render  a  personal  judg- 
ment against  the  corporation  may  be 
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acquired  by  service  on  that  agent  St 
Louis  Wire-Mill  Co.  ▼.  Consolidated 
Barb-Wire  Co.  (C.  C.  1887)  32  Fed. 
802. 

30.  Assignment  of  oause  of  action.— 
See,  also,  notes  under  U  901  (1),  1019. 

Where  the  assignor  of  a  cause  of  ac- 
tion before  the  assignment  could  have 
prosecuted  the  action  in  a  federal  Cir- 
cuit Court,  the  assignee,  if  the  requisite 
diversity  of  citizenship  exists,  can  pros- 
ecute the  action  in  such  court  in  the 
district  of  which  he  is  a  resident  or  in 
that  of  the  defendant,  and  in  the  for- 
mer case  it  is  not  required  that  the  as- 
signor should  have  also  been  a  resident 
of  the  same  district  so  that  he  might 
have  brought  suit  therein.  Stimson  v. 
United  Wrapping  Mach.  Co.  (C.  C. 
1907)  156  Fed.  29a 

31.  Allegations    In    pleadings.^It    is 

not  necessary  to  aver  on  the  record 
that  defendant  in  the  circuit  court  was 
an  inhabitant  of  the  district  or  was 
found  therein  at  the  time  of  serving  the 
writ  Grade  v.  Palmer  (1823)  8 
Wheat  699,  700,  5  L.  Ed.  719. 

When  the  jurisdiction  of  the  Circuit 
Court  depends  upon  the  citizenship  of 
the  parties,  it  is  not  enough  that  it  does 
not  appear  that  they  are  citizens  of  the 
same  state,  but  the  facts  necessary  to 
give  the  Circuit  Courts  jurisdiction  must 
be  distinctly  alleged.  Gates  v.  Osborne 
(1869)  9  WaU.  567,  574,  19  Ll  Ed.  748. 

The  jurisdiction  of  the  federal  courts 
depends  on  service  of  process  or  in- 
habitancy in  the  district,  one  of  which 
should  appear  of  record.  Knowles  v. 
Logansport  Gaslight  &  Coke  Co.  (1873) 
19  WaU.  58,  61,  22  L.  Ed.  70. 

Where  the  original  bill  alleged  that 
one  of  the  parties  defendant  was  a  cor- 
poration, and  the  amended  bill  alleged 
that  the  individual  defendants  were  do- 
ing business  under  a  pretended  corpo- 
ration of  the  same  name,  but  expressly 
included  therein  the  allegations  of  the 
original  bill,  and  prayed  that  the  par- 
ties to  the  original  bill  be  made  parties 
to  the  amended  bill,  and  it  appeared 
that  the  defendant  corporation  was  in- 
corporated in  the  same  state  as  plaintiff 
corporation,  the  federal  courts  have  no 
jurisdiction  on  ground  of  diverse  cit- 
izenship. Empire  Coal  &  Transp.  Co. 
V.  Empire  Coal  &  Min.  Co.  (1893)  14 
Sup.  Ct  66,  68,  160  U.  S.  159,  "37  L. 
Ed.  1037. 

An  averment  of  the  citizenship  of  the 
defendant  is  indispensable.  Jackson  v. 
Twentyman  (1829)  2  Pet  136,  7  L.  Ed. 
374. 

The  jurisdiction  of  the  court  is  not 
affected  by  the  venue  laid,  or  a  wrong 
one,  or  by  the  entire  omission  to  lay 
one.  Cage  v.  Jeffries  (C.  C.  1839)  Fed. 
Cas.  No.  2,287. 

A  venue  in  the  body  of  the  declaration 
is  sufficient  without  being  stated  in  the 
margin.  Dwight  v.  Wing  (C.  C.  1841) 
Fed.  Cas.  No.  4,219. 

The   yenue«  if   substantially  laid,  is 
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sufficient     Gassett  ▼.   Palmer    (C.  C 
ia42)  Fed.  Caa.  No.  6,265. 

Where  the  absence  of  a  venue  in  one 
count  may  be  supplied  by  necessary  in- 
ference from  the  venue  in  others,  the 
count  is  not  bad.  Noe  v.  Prentice  (C. 
G.  1S46)  Fed.  Gas.  No.  10,284a. 

Where  a  cause  of  action  is  local,  a 
reference  to  the  "district  aforesaid," 
named  in  any  preceding  count,  is  a  suf- 
ficient designation  of  the  place.  Jones 
V.  Van  Zandt  (G.  G.  1851)  Fed.  Gas. 
No.  7,505. 

If  a  foreign  corporation  sues  a  citizen 
of  one  of  the  United  States  in  a  federal 
court  of  a  district  within  which  he  is 
found  and  served  with  process,  it  does 
not  affect  the  jurisdiction  of  the  court 
that  he  is  described  as  a  citizen  of  the 
state  where  found,  whereas  he  is  a  cit- 
izen of  another  state.  Gommerdal 
Bank  of  Gommerce  v.  Green  <G.  G. 
1878)   Fed.  Gas.  No.  8,059. 

Where  the  jurisdiction  of  the  circuit 
court  is  founded  only  on  the  fact  of 
diverse  citizenship,  the  complaint  must 
show  that  either  plaintiff  or  defendant 
resides  within  the  district  in  which  the 
action  is  brought  Laskey  v.  Newtown 
Min.  Go.  (G.  G.  1892)  50  Fed.  634. 

A  bill  was  filed  in  the  circuit  court  of 
Virginia,  alleging  that  complainant  was 
a  corporation  under  the  laws  of  New 
York,  and  that  the  defendant  was  a 
corporation  under  the  laws  of  New  Jer- 
sey, and  a  citizen  and  resident  of  that 
state,  having  a  principal  place  of  busi- 
ness at  Bristol,  Ya.,  in  said  district 
Held,  that  the  court  had  not  jurisdiction 
of  the  suit  by  reason  of  the  diversity 
of  citizenship  of  the  parties,  neither  of 
them  being  a  resident  of  the  district, 
as  required  by  this  section.  Gentral 
Trust  Co.  of  New  York  v.  Virginia,  T. 
&  G.  Steel  &  Iron  Go.  (G.  G.  1893)  55 
I''ed.  769.  decree  reversed  Gentral  Trust 
Co.  V.  McGeorge  (1894)  14  S.  Gt  286^ 
151  U.  S.  129,  38  L.  Ed.  98. 

As  a  bill  must  give  jurisdiction  in  the 
district  in  which  the  suit  is  brought,  a 
bill  is  demurrable  which  sets  out  merely 
that  defendant  is  a  resident  of  Virginia, 
since  there  are  two  judicial  districts  in 
Virginia.  Harvey  v.  Richmond  &  M. 
Ry.  Go.  (G.  G.  1894)  64  Fed.  19. 

Where  the  only  ground  of  jurisdiction 
of  a  federal  court  is  the  diversity  of  cit- 
izenship of  the  parties,  and  it  is  shown 
that  the  defendant  is  a  citizen  and  res- 
ident of  another  state,  it  must  appear 
from  the  declaration,  not  only  that  the 
plaintiff  is  a  citizen  of  the  state,  but 
that  he  is  a  resident  of  the  district,  in 
which  the  suit  is  brought  Miller  v. 
Pennsylvania  R.  Go.  (G.  G.  1899)  91 
Fed.  298. 

An  averment  that  defendant  is  incor- 
porated in  a  certain  other  state  named 
is  sufficient  to  show  that  it  is  not  an  in- 
habitant of  Colorado.  Weller  v.  Penn- 
sylvania R.  Go.  (G.  G.  1902)  113  Fed. 
502. 

An  undenied  allegation,  in  a  bill  for 
infringement  against  a  nonresident  cor- 


poration, that  defendant  "has  a  regular 
and  established  place  of  business"  with- 
in the  district,  relates  to  the  date  of 
the  suit,  and  establishes  such  fact  for 
jurisdictional  purposes.  Streat  y. 
American  Rubber  Go.  (G.  G.  1902)  115 
Fed.  634. 

Where  in  an  action  in  a  federal  court 
sitting  in  Pennsylvania,  against  a  for- 
eign corporation,  the  statement  of  claim 
filed  when  the  summons  was  issued  de- 
scribed the  defendant  as  a  railway  cor- 
poration of  the  state  of  Virginia,  and 
neither  such  statement,  the  summons, 
the  praecipe  therefor,  nor  the  return, 
recited  that  the  corporation  was  trans- 
acting business  in  Pennsylvania,  a  serv- 
ice made  on  the  corporation's  assistant 
secretary  in  Pennsylvania  was  insuffi- 
cient to  confer  jurisdiction  of  the  corpo- 
ration. Earle  v.  Chesapeake  &  O.  Ry. 
Co.  (G.  G.  1904)  127  Fed.  235. 

A  declaration  in  a  local  action  in  a 
federal  district  court  which  does  not 
lay  a  venue,  or  avers  a  wrong  one,  is 
bad  on  demurrer.  U.  S.  v.  Woolsey  (D. 
G.  1845)  Fed.  Gas.  No.  16^762. 

Where,  in  order  to  give  jurisdiction, 
it  is  necessary  that  defendant  should 
be  found  within  the  district,  a  mere 
statement  in  the  declaration  that  de- 
fendant "being  in  custody,"  etc.,  is  in- 
sufficient U.  S.  V.  Woolsey  (D.  O. 
1845)  Fed.  Gas.  No.  16^762. 

In  an  action  against  a  foreign  corpo- 
ration, it  is  essential  to  support  the  ju- 
risdiction of  the  court  that  it  shall  ap- 
pear somewhere  in  the  record,  either  in 
the  application  for  the  writ  or  accom- 
panying its  service  or  in  the  pleadings 
or  findings  of  the  court,  that  the  corpo- 
ration is  engaged  in  business  in  the  dis- 
trict Dobson  V.  Farbenfabriken  of  Bl- 
berfeld  Go.  (D.  G.  1913)  206  Fed.  125. 

The  right  of  plaintiff  to  sue  is  shown 
by  the  complaint  alleging  that  plaintiff 
is  a  corporation  organized  under  and 
pursuant  to  the  laws  of  the  state,  and 
having  its  principal  office  and  place  of 
business  in  a^  certain  county,  which 
county  is  within  the  district  of  the  fed- 
eral court  in  which  the  action  is 
brought  U.  S.  v.  Stannard  (D.  G. 
1913)  207  Fed.  19a 

Venue  is  necessary  to  every  traversa- 
ble fact,  and,  where  one  is  laid  in  the 
count,  all  matters  following  refer  to  it 
Cocke  V.  Kendall  (Super.  Gt  Ark. 
1834)  Fed.  Gas.  No.  2,929b. 

Venue  in  the  margin  of  pleading  is 
sufficient  where  none  is  laid  in  the  body 
of  the  declaration.  Cocke  v.  Kendall 
(Super.  Gt  Ark.  1834)  Fed.  Gas.  No. 
2,929b. 

(V)  Yentte  dependent  on  nature  of  eulh 
jeei-matter 

32.  Aooounting.— A  partnership  con- 
tinues after  dissolution  for  the  purpose 
of  liquidation  and  partition  of  its  as- 
sets, and  all  the  partners  can  be  legally 
sued  in  the  domicile  of  the  firm  for  such 
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purposes.     Goodrich  y.  Hunton  <C.  O. 
1875)  Fed.  Gas.  No.  5,544. 

33.  Admiralty.— See,  also,  ante,  § 
091(3),  and  notes  thereunder. 

A  suit  in  rem  for  a  marine  tort  may 
be  prosecuted  in  any  district  where  the 
offending  thing  is  foimd.  Commercial 
Transp.  Co.  v.  Fitzhugh  (1861)  1  Black, 
574,  580,  17  L.  Ed.  107. 

Libels  in  rem  may  be  prosecuted  in 
any  district  of  the  United  States  where 
the  property  is  found.  The  Slavers 
(1864)  69  U.  S.  (2  Wall.)  383,  17  L. 
Ed.  911. 

Causes  in  admiralty  are  not  civil  ac- 
tions within  the  purview  of  this  statute, 
providing  that  no  civil  suit  shall  be 
brought  in  any  other  district  than  that 
of  which  the  defendant  is  an  inhabit- 
ant. Atkins  V.  Fiber  I>isintegrating  Co. 
(1873)  18  Wall.  272,  300,  21  L.  Ed.  841. 

By  the  compact  between  New  York 
and  New  Jersey  of  September  16,  1833 
(ratified  by  Act  June  28,  1834,  4  Stat 
p.  708,  c.  126),  the  boundary  between 
two  states  from  a  point  in  the  Hudson 
river  in  the  forty -first  degree  of  north 
latitude,  to  the  sea,  is  declared  to  be 
the  middle  of  the  river,  of  the  bay  of 
New  York,  of  the  waters  between 
Staten  island  and  New  Jersey,  and  of 
Baritan  Bay.  Held,  that  a  vessel  afloat 
on  the  New  Jersey  side  of  the  Kill  von 
KuU  is  within  New  Jersey,  and  subject 
to  the  jurisdiction  of  the  United  States 
district  court  for  the  district  of  New 
Jersey.  In  re  Devoe  Manuf'g  Co. 
(1882)  108  U.  S.  401,  2  Sup.  Ct  894, 
27  Ll  Ed.  764. 

This  act  does  not  apply  to  cause*  of 
admiralty  and  maritime  jurisdiction; 
and  a  libel  in  admiralty,  in  personam, 
may  be  maintained  against  a  corpora- 
tion of  another  state  in  any  district  in 
which  service  may  be  had  upon  it  In 
re  Louisville  Underwriters  (1889)  134 
U.  S.  488,  10  Sup.  Ct  587,  33  L.  Ed. 
991;  In  re  St  Paul  Fire  &  Marine 
Ins.  Co.  (1889)  134  U.  S.  493,  10  Sup. 
Ct  580,  33  L.  Ed.  994.  But  see  Wil- 
son V.  Pierce  (D.  C.  1&2)  Fed.  Cas. 
No.  17,826. 

The  right  of  a  claimant  in  a  libel  in 
rem  to  have  the  suit  commenced  in  the 
division  of  the  district  in  which  he  re- 
sides and  in  which  the  ship  was  seized 
(if  any  such  right  he  have)  is  waived 
by  appearing  in  the  suit  as  claimant, 
and  securing  the  release  of  the  vessel 
by  giving  bond  and  stipulation,  and  pro- 
curing a  transfer  of  the  case  to  the  di- 
vision of  his  residence.  The  Willa- 
mette (1895)  70  Fed,  874,  18  C.  C. 
A.  366. 

In  a  suit  In  admiralty,  where  two  or 
more  defendants  are  citizens  of  differ- 
ent districts  of  the  state  of  Louisiana, 
the  suit  may  be  brought  in  either  dis- 
trict Downs  ▼.  Wall  (1910)  176  Fed. 
657,  100  O,  O.  A.  209. 

The  rule  which  practically  prohibite 
suits  by  attachment,  by  garnishment 
or  otherwise^  in  the  federal  courts  out- 
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side  of  the  districts  of  the  residence  of 
the  parties,  has  ordinarily  no  applica- 
tion to  suits  in  admiralty.  Robins  Dry 
Dock  &  Repair  Co.  ▼.  Chesbrough  (C. 
O.  A.  1914)  216  Fed.  121. 

Jurisdiction  in  rem  in  admiralty  is 
exclusive  in  the  district  courts,  but  the 
suit  may  be  instituted  in .  the  district 
where  the  res  is  found,  irrespective  of 
where  the  injury  complained  of  occur- 
red. KiUam  V.  The  Eri  (0.  C.  871) 
Fed.  Cas.  No.  7,765. 

The  restrictions  of  Judiciary  Act  of 
1789,  §  11,  do  not  apply  in  admiralty, 
where  nonresidents  may  be  sued  by 
original  attachment  and  where  they 
may  be  effectively  served  abroad.  Ro- 
maine  v.  Union  Ins,  Co.  (C.  C.  1886) 
28  Fed.  625,  634. 

Where  a  libel  has  been  filed  in  the 
Southern  district  of  New  York  against 
a  vessel  for  damage  by  collision,  the 
owner  of  the  vessel  so  libeled  may  sue 
independently  for  his  own  damage  in 
the  Eastern  district  of  New  York,  and 
is  not  obliged  to  prosecute  his  claim 
by  way  of  cross  libel  in  the  Southern 
district.  Brookljm  &  N.  Y.  Ferry  Co. 
V.  The  Morrisania  (C.  C.  1888)  35 
Fed.  558. 

The  locus  rei  sitse  gives  jurisdiction 
in  suits  in  rem.  The  Ada  (D.  C.  1849) 
Fed.  Cas.  No.  38. 

Where  a  libelant  procured  the  arrest 
of  respondent  in  a  suit  brought  in  a 
district  different  from  that  in  which 
they  both  resided,  upon  a  stale  demand, 
of  small  amount,  and  which  was  al- 
ready in  litigation  between  the  parties 
in  the  courts  of  the  state  in  which  they 
dwelt,  it  was  held,  that  the  respondent 
ought  to  be  discharged  from  the  arrest 
Martin  v.  Walker  (D.  C.  1850)  Fed. 
Cas.  No.  9,170. 

The  court  in  which  the  offending  vefi^ 
sel  is  arrested  has  jurisdiction  of  a  li- 
bel for  collision  occurring  within  the 
territorial  limits  of  another  district 
Town  V.  The  Western  Metropolis  (D. 
C.  1865)  Fed.  Cas.  No.  14,114. 

A  vessel  in  the  basin  at  Jersey  City 
moored  to  piles  40  feet  from  the  dock 
is  within  the  jurisdiction  of  the  dis- 
trict court  for  the  Southern  district  of 
New  York.  The  Argo  (D.  C.  1874) 
Fed.  Cas.  No.  515. 

A  proceeding  to  limit  the  liability  of 
a  shipowner  is  properly  brought  in  the 
district  where  the  stranding,  out  of 
which  the  liability  arose,  occurred, 
where  the  property  which  such  owner 
seeks  to  abandon  is  within  such  dis- 
trict, and  no  suit  has  been  instituted  in 
any  other  district  The  John  Bramall 
(D.  C.  1879)   Fed.  Cas.  No.  7,334. 

Proceedings  to  limit  the  liability  of 
shipowners  may  be  instituted  in  a  dis- 
trict where  a  fund  or  claim  equitably 
representing  the  lost  vessel  is  in  liti- 
gation, though  the  petitioners  reside  in 
another  district  In  re  Leonard  (D.  C. 
1882)  14  Fed.  53. 

A  vessel  lying  at  anchor  and  afloat 
between  Jersey  City  and  Manhattan  Is- 
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land,  on  the  Hadson  river,  on  the  west- 
erly side  of  the  middle  of  said  river,  is 
within  the  territorial  limits  of  the  state 
of  New  Jersey,  and  hence  within  the 
admiralty  jurisdiction  of  the  United 
States  district  court  for  New  Jersey. 
The  Sarah  E.  Kennedy  (D.  O.  1885) 
25  Fed.  569. 

A  libel  having  been  filed  for  damages 
against  a  tug,  in  the  district  court  for 
the  Eastern  district  of  New  Yorli,  upon 
which  an  appeal  was  taken  by  the  own- 
ers to  the  circuit  and  thence  to  the  su- 
preme court,  other  suits  arising  out  of 
the  same  disaster  having  been  brought 
against  the  owners  in  the  state  courts 
in  the  Southern  district  of  New  York, 
a  petition  to  limit  liability  was  filed  by 
the  owners  in  the  district  court  for 
the  Southern  district  during  the  pend- 
ency of  the  appeal  in  the  libel  suit. 
Held,  that  the  petition  should  have 
been  filed  in  the  district  court  in  which 
the  original  libel  was  filed.  In  re  The 
Luckenback  (D.  C.  1886)  26  Fed.  870. 

The  limits  of  the  jurisdiction  of  the 
federal  Southern  district  of  New  York, 
and  the  district  of  New  Jersey,  over 
the  waters  of  the  Hudson  river  ]ying 
west  of  Manhattan  island,  are  coincident 
with  the  boundaries  of  the  jurisdiction 
of  the  states  of  New  York  and  New  Jer- 
sey over  the  same  waters,  as  settled  by 
the  agreement  between  New  York  and 
New  Jersey,  entered  into  September  16, 
1833,  and  approved  by  congress  June 
28, 1834.  By  an  agreement  New  Jersey 
retained  exclusive  jurisdiction  over  the 
wharves  on  her  shgre  and  over  all  ves- 
sels fastened  to  such  wharves.  Held, 
therefore,  that  a  vessel  seized  by  the 
marshal  while  at  a  wharf  in  Jersey 
City  was  attached  in  the  district  of 
New  Jersey,  outside  of  the  Southern 
district  of  New  York,  and  a  suit  begun 
in  the  latter  district  by  such  attach- 
ment must  fail  for  want  of  jurisdic- 
tion. The  Norma  (D.  0.  1887)  32  Fed. 
411. 

Where  a  sheriff  has  attached  a  ves- 
sel, which  is  afterwards  taken  out  of 
his  custody  and  removed  into  another 
state,  he  can  sue  in  admiralty  to  re- 
cover possession  in  the  district  court 
of  the  district  into  which  the  vessel  has 
been  removed.  The  Bonnie  Doon  (D. 
C.  1888)  36  Fed.  770. 

Admiralty  courts  have  a  discretion  as 
to  entertaining  suits  between  foreign- 
ers; and  the  transaction  in  question 
having  taken  place  in  Florida,  where  all 
the  officers  of  defendant  corporation 
resided,  and  libelant  being  an  English 
corporation,  no  comity  or  reasons  of 
justice  or  of  superior  convenience,  so 
far  as  appeared,  demand  relief  in  the 
Southern  district  of  New  York,  and 
service  on  a  limited  agent  there  will 
be  set  aside.  Neptune  Steam  Nav.  Go. 
V.  Sullivan  Timber  Co.  (D.  C.  1888) 
37  Fed.  159. 

By  the  eleventh  article  of  the  oom- 
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pact  of  1785  between  Maryland  and 
Virginia,  it  was  provided  that  "process 
from  the  state  of  Virginia  may  be  serv- 
ed on  any  part  of  the  said  [Potomac] 
river  upon  any  person  or  property  of 
any  person  not  a  citizen  of  Maryland, 
indebted  to  any  citizen  of  Virginia,  or 
charged  with  injury  by  him  committed." 
Defendant  was  a  citizen  of  Virginia, 
and  the  vessel  seized  was  seized  on  that 
part  of  the  Potomac  river  lying  be- 
tween the  District  of  Columbia  and 
that  portion  of  Virginia  contained  with- 
in Alexandria  county,  which  had  been 
originally  ceded  by  Virginia  to  the 
United  States  as  part  of  the  District 
of  Columbia,  and  retroceded  to  Vir- 
ginia by  the  United  States  in  1846. 
Held,  that  under  the  cession  from 
Maryland  to  the  United  States  of  the 
District  of  Columbia  and  by  implied 
cession  from  the  District  of  Columbia, 
admiralty  process  from  the  Eastern 
district  of  Virginia  might  be  validly 
and  effectively  served  on  the  Potomac 
river,  where  the  vessel  was  seized. 
Aitcheson  v.  The  Endless  Chain  Dredge 
(D.  C.  1889)  40  Fed.  253. 

Where  a  libel  in  rem  is  brought  in 
the  wrong  division,  the  objections 
thereto  being  purely  formal,  and  it  is 
probable  that  the  case  will  be  tried  on 
issues  of  fact  a  motion  by  the  respond- 
ent to  transfer  the  cause  to  the  right 
division  should  be  granted.  Nelson  v. 
The  WiUamette  (D.  C.  1892)  53  Fed. 
602. 

The  act  of  February  28,  1887,  divid- 
ing the  Western  district  of  Missouri 
into  four  divisions  and  establishing  dis- 
trict and  circuit  courts  in  each  division, 
creates  a  distinct  district,  and  distinct 
courts  having  all  the  essential  features 
of  a  district  and  a  district  court  as  orig- 
inaUy  created;  and  such  courts  are  lim- 
ited in  their  jurisdiction  over  proceed- 
ings in  rem  in  admiralty  to  cases  in 
which  the  res  is  situated  within  their 
territorial  limits.  The  L.  B.  X.  (D.  C. 
1898)  88  Fed.  290. 

A  suit  in  admiralty  in  personam,  may 
be  maintained  against  a  corporation  of 
another  state  in  any  district  in  which 
service  may  be  had  upon  it.  Reilly  v. 
Philadelphia  &  R.  Ry.  Co.  (D.  C.  1001) 
109  Fed.  349. 

Allegations  that  a  Maine  corporation, 
the  owner  of  a  vessel,  had  its  princi- 
pal place  of  business  in  Boston,  and 
that  the  vessel  was  there  enrolled,  are 
not  sufficient  to  show  that  Boston  was 
the  home  port  of  the  vessel.  The  New 
Brunswick  (D.  C.  1903)  125  Fed.  567, 
decree  affirmed  (1904)  129  Fed.  893, 
64  C.  C.  A.  325. 

Under  R.  S.  §S  428^^285,  post,  §§ 
8021-8023,  apart  from  any  rule  on  the 
subject  any  District  Court  having  cus- 
tody and  control  of  a  vessel  or  having 
it  within  its  district  so  that  custody  can 
be  acquired  by  its  process,  has  juris- 
diction of  proceedings  by  the  owner  for 
limitation  of  liability.    In  re  Lfouisville 
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&  Cindiuiati  Packet  Go.  (D.  C.  1915) 
223  Fed.  185. 

34.  Anti-Trust  Act.— A  suit  by  resi- 
dent shippers  to  restrain  foreign  inter- 
state carriers  from  putting  into  effect 
a  proposed  advance  in  freight  rates 
which  is  averred  to  be  an  ''arbitrary 
and  unlawful  exaction,"  and  to  be  the 
outcome  of  a  conspiracy  and  combina- 
tion in  restraint  of  interstate  trade, 
unlawful  both  at  common  law  and  un- 
der the  federal  statutes,  is  one  in  which 
the  jurisdiction  of  the  federal  court  is 
not  invoked  solely  upon  the  ground  of 
diversity  of  citizenship,  and  can  there- 
fore not  be  brought  in  a  federal  dis- 
trict In  which  none  of  the  defendants 
reside.  Macon  Grocery  Co.  v.  Atlantic 
Coast  line  R.  Co.  (1910)  30  Sup.  Ct 
184,  215  U.  S.  501,  54  L.  Ed,  300,  af- 
firming decree  Atlantic  Coast  Line  R. 
Co.  V.  Macon  Grocery  Co.  (1909)  166 
Fed.  206,  92  0.  C.  A.  114. 

A  bill  to  restrain  interstate  carriers, 
nonresidents  of  the  district,  from  put- 
ting into  effect  an  advance  of  rates  in 
interstate  commerce  through  several 
states,  charging  that  they  were  mem- 
bers of  an  illegal  combination  in  re- 
straint of  trade  and  fostering  a  monop- 
oly, etc.,  presented  for  consideration 
the  construction  of  the  federal  inter- 
state commerce  act,  so  that  the  court's 
jurisdiction  did  not  rest  solely  on  di- 
versity of  citizenship  of  the  parties,  and 
the  federal  Circuit  Court  in  the  dis- 
trict of  complainants*  residence  had  no 
jurisdiction  to  compel  the  defendants 
to  answer  over  their  objection.  Atlan- 
tic Coast  Line  R.  Co.  v.  Macon  Gro- 
cery Co.  (1909)  166  Fed,  206,  92  C.  C. 
A.  114,  decree  affirmed  Macon  Grocery 
Co.  V.  Atlantic  Coast  Line  R.  Co. 
(1910)  30  S.  Ct.  184,  215  U.  S.  501,  54 
L.  Ed.  300,  which  reversed  Macon  Gro- 
cery Co.  V.  Atlantic  C.  L.  R.  Co.  (C. 
C.  1908)  163  Fed.  738. 

For  the  purpose  of  conferring  juris- 
diction on  a  Circuit  Court  of  a  suit  for 
damages  under  Sherman  Anti-Trust  Act, 
post,  §  8829,  which  authorizes  a  suit 
''in  the  district  in  which  the  defendant 
resides  or  is  found,"  a  foreign  corpora- 
tion is  "found"  in  the  state  if  it  is  do- 
ing business  therein,  but  not  otherwise. 
A  suit  for  damages  may  be  maintained 
in  the  district  of  plaintiff's  residence, 
against  a  foreign  corporation,  a  citizen 
of  another  state,  where  defendant  is 
''found"  therein.  Michigan  Aluminum 
Foundry  Co.  v.  Aluminum  Castings  Co. 
(C.  C.  1911)  190  Fed.  879.  And  see 
Southern  Pac.  Co.  v.  Arlington  Heights 
Fruit  Co.  (1911)  191  Fed.  101,  111  C. 
C.  A.  581,  reversing  decree  Arlington 
Heights  Fruit  Co.  v.  Southern  Pac  Co. 
(C.  C.  1909)  175  Fed.  141. 

Sherman  Act  July  2,  1890,  §  7,  post, 
§  8829,  held  not  repealed  by  Judicial 
Code,  §  24,  par.  23,  ante,  §  991(23).  or 
sections  289,  291,  297,  post,  §§  1266, 
1268,  1274;  and  hence  this  section, 
requiring  certain  suits  to  be  brought  in 
the   district   of  defendant's   residence, 

(1138) 


does  not  apply  to  suits  for  violations 
of  the  Sherman  Act.  Wogan  Bros.  v. 
American  Sugar  Refining  Co.  (D.  C. 
1914)  215  Fed.  273. 

35.  Attachment.— The  provision  that 
suits  may  be  brought  in  the  district  of 
the  residence  either  of  plaintiff  or  de- 
fendant did  not  abrogate  the  settled 
rule  that  no  attachment  can  issue  out 
of  a  federal  court  in  a  case  where  a  de- 
fendant, by  reason  of  his  nonresidence, 
was  not  and  could  not  be  personally 
served  with  process,  and  did  not  appear. 
Big  Vein  Coal  Co.  of  West  Virginia  v. 
Read  (1913)  33  Sup.  Ct  694,  229  U.  S. 
31,  57  L.  Ed.  1053;  Ex  parte  Des 
Moines  &  M.  R.  Co.  (1880)  103  U.  S. 
794,  26  L.  Ed.  461. 

Under  Act  1789,  c  20,  §  11,  incor- 
porated into  R.  S.  S  739,  embodied  here- 
in, a  foreign  attachment  cannot  be 
maintained  against  the  principal  defend- 
ant unless  he  is  an  inhabitant  of  the  dis- 
trict where  the  suit  is  brought,  or  is 
found  within  it,  at  the  time  of  service 
of  the  process.  Richmond  v.  Dreyfous 
(C.  C.  1831)  Fed.  Cas.  No.  11,799. 

A  federal  court  has  no  jurisdiction  to 
attach  property  of  a  citizen  of  another 
state  who  is  not  found  in  the  jurisdic- 
tion. Mauldin  v.  CarU  (C.  C.  1878) 
Fed.  Cas.  No.  9,307;  Dormitzer  v.  Illi- 
nois &  St  L.  B.  Co.  (C.  C.  1881)  6 
Fed.  217. 

An  attachment  in  a  United  States 
court,  in  a  case  where  no  service  was 
made  on  defendant,  and  defendant  could 
not  be  found  in  the  district  is  void,  un- 
der R.  S.  §  739,  embodied  herein.  And 
a  third  party,  claiming  to  own  the  goods 
attached,  is  entitled  to  set  aside  the  at- 
tachment, the  defect  being  jurisdiction- 
al. Noyes  v.  Canada  (C.  C.  1887)  30 
Fed.  665. 

Jurisdiction  has  been  conferred  as  to 
suits  against  nonresidents  commenced 
in  the  state  courts  by  attachment  and 
removed  to  the  federal  courts.  U.  S.  v. 
Ottman  (C.  C.  1877)  Fed.  Cas.  No.  15,- 
977. 

Though  Act  March  3,  1887,  authorizes 
an  original  suit  brought  in  the  circuit 
court,  where  jurisdiction  is  founded  on 
the  fact  of  diverse  citizenship  solely,  to 
be  brought  in  the  district  of  the  resi- 
dence of  either  plaintiff  or  defendant, 
and  the  statutes  of  Connecticut  per- 
mit the  attachment  of  the  property  lo- 
cated in  the  state,  of  a  nonresident  de- 
fendant, without  personal  service  on 
him,  and,  in  the  absence  of  voluntary 
appearance,  the  subjection  of  such  prop- 
erty to  a  judgment  in  rem,  R.  S.  S§ 
914,  915,  post,  §§  1537,  1539,  author- 
izing the  practice  and  modes  of  proce- 
dure in  federal  courts  to  be  conformed 
to  those  of  the  respective  states  where- 
in such  courts  are  held,  and  authoriz- 
ing the  same  remedies  by  attachment 
as  are  provided  by  the  laws  of  those 
states,  do  not  give  a  United  States  cir- 
cuit court  sitting  in  Connecticut  juris- 
diction of  proceedings  in  rem  against 
the  proper^  of  a  nonresident  defend- 
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ant,  who  had  not  been  personully  served 
or  appeared.  Harland  v.  United  Lines 
TeL  Co.  (O.  C.  1889)  40  Fed.  308,  6  L. 
R.  A.  252. 

A  nonresident  defendant  in  an  action 
begun  by  attachment  and  the  garnish- 
ment of  money  due  him  released  such 
garnishment  by  the  giving  of  a  bond  as 
provided  by  statute.  He  died  pending 
the  action,  which  could  not  be  revived 
against  his  executors  because  of  their 
nonresidence.  Held,  that  a  suit  in  equity 
by  plaintiff  against  such  executors  to 
establish  his  right  to  enforce  the  bond 
was  not  one  to  enforce  a  lien  on  prop- 
erty, which  could  be  maintained  in  a 
federal  court  in  a  district  of  wh.ich  nei- 
ther plaintiff  nor  defendants  were  in- 
habitants, against  defendants'  objection. 
Filer  &  Stowell  Co.  v.  Rainey  (C.  C. 
1903)  120  Fed.  718. 

Under  this  section,  and  post,  {  1539, 
jurisdiction  cannot  be  acquired  by  a 
federal  court  of  a  nonresident  of  the 
state  and  district  by  an  attachment  of 
his  property  within  the  division  and 
district  in  accordance  with  the  state 
law,  under  Gen.  Code  Ohio,  §  11292. 
Smith  V.  Reed  (D.  C.  1912)  210  Fed. 
96a. 

Whether  the  circuit  court  can  obtain 
jurisdiction  of  a  suit  against  a  citizen 
of  another  state  residing  in  a  foreign 
country  by  process  of  foreign  attach- 
ment, where  defendant  is  not  found  in 
{he  district,  qutere.  Toland  v.  Sprague 
(C.  C.  1834)  Fed.  Cas.  No.  14,076. 

36.  — —  Malicious  suing  out  of  at- 
tachment.^Where  jurisdiction  is  found- 
ed only  on  diverse  citizenship,  suit  for 
maliciously  suing  out  an  attachment 
may  be  brought  in  the  district  in  which 
plaintiff  resides,  against  a  corporation 
residing  in  another  state.  McCormick 
Harvesting  Mach.  Co.  v.  Walthers 
(1890)  10  Sup.  Ct  486,  486,  134  U.  S* 
41,  33  L.  Ed.  83a 

37.  B an  liruptcy.— Under  the  Act  of 
1867,  an  assignee,  without  regard  to 
citizenship,  could  sue  to  recover  assets 
in  a  circuit  court,  in  any  district  other 
than  that  in  which  the  decree  of  bank- 
ruptcy was  made,  Lathrop  v.  Drake 
(1875)  91  U.  S.  516,  23  L.  Ed.  414. 

Suits  may  be  instituted  and  prosecut- 
ed to  a  final  judgment  by  the  assignee 
in  bankruptcy  to  recover  the  assets  of 
the  bankrupt  in  the  circuit  or  district 
court  in  a  district  other  than  that  in 
which  the  decree  in  bankruptcy  was  en- 
tered. Dutcher  v.  Wright  (1876)  94  U. 
S.  553,  558,  24  L.  Ed.  130. 

R.  S.  §  739,  embodied  herein,  applies 
to  an  action  by  an  assignee  in  bankrupt- 
cy appointed  in  another  district  to  re- 
cover assets  of  a  bankrupt  from  a 
stranger.  Shainwald  v.  Lewis  (D.  C. 
1880)  5  Fed.  510,  514,  order  affirmed 
(1883)  2  Sup.  Ct  385,  108  U.  S.  158, 
27  L.  Ed.  691. 

38.  Bondsw— A  suit  in  the  name  of  the 
United  States  under  section  6923,  post, 
as  originally  enacted,  on  the  bond  of  a 


public  contractor,  for  the  benefit  of  a 
person  furnishing  materials  and  labor 
for  the  construction  of  a  public  work,  is. 
governed  by  that  part  of  this  section 
which  provides  that  no  civil  suit  shall 
be  brought  before  any  federal  Circuit 
Court  "against  any  person,  by  any  orig- 
inal process  or  proceeding,  in  any  other 
district  than  that  whereof  he  is  an  in- 
htbitant"  Davidson  Bros.  Marble  Co. 
V.  U.  S.  ex  rel.  Gibson  (1909)  29  Sup. 
Ct.  324,  326,  213  U.  S.  10,  53  L.  Ed. 
675. 

A  suit  on  the  bond  of  a  contractor  for 
public  work,  brought  in  the  n&me  of 
the  United  States  for  the  use  and  ben- 
efit of  others,  as  provided  by  Act  Aug» 
13,  1894,  even  conceding  it  to  be  a  suit 
by  the  United  States  for  the  purpose  of 
conferring  jurisdiction  on  a  federal 
court  under  section  991(1),  ante,  re- 
gardless of  the  citizenship  of  the  par- 
ties, cannot  be  maintained  in  such  court 
on  that  ground  in  any  district  other  than 
the  one  of  which  the  defendant  is  an 
inhabitant.  U.  S.  v.  O'Brien  (C.  C. 
1903)  120  Fed.  446. 

Section  3297,  post,  applies  only  to- 
actions  on  obligations  given  under  the 
laws  of  the  United  States  upon  which 
the  act  authorizes  such  companies  to  be 
accepted  as  sureties.  Freeman  v. 
American  Surety  Co.  (C.  O.  1902)  116 
Fed.  548. 

39.  — —  Petition.— In  view  of  post,  I 
3294,  a  petition  against  a  company  as 
surety  on  a  contractor's  bond  in  the 
district  where  it  was  given,  where  serv- 
ice appears  to  have  been  made  on  its 
authorized  agent,  is  not  demurrable  on 
the  ground  that  it  is  not  an  inhabitant 
of  the  district  .United  States  v.  Sher- 
idan (C.  C.  1902)  119  Fed.  236. 

40.  Cancellation  of  certiflcate  of  nat- 
uralization.—The  word  "reside"  in  Act 
June  29,  1906,  §  15,  post,  §  4374,  wheth- 
er* requiring  a  domicile  or  mere  abode^ 
contemplates  at  least  a  choice  on  the 
part  of  the  naturalized  citizen,  to  wit, 
a  voluntary  sojourning  on  his  part; 
and  hence  a  federal  court  of  a  district 
in  which  a  naturalized  citizen  was  in- 
carcerated in  a  federal  penitentiary^ 
other  than  that  in  which  he  had  previ- 
ously resided,  has  no  jurisdiction  to  can- 
cel his  certificate  of  naturalization.  U. 
S.  V.  Gronich  (D.  C.  1914)  211  Fed. 
548. 

41.  Carriers.— A  foreign  or  alien  cor- 
poration operating  an  Atlantic  steam- 
ship line  could  be  sued  for  injuries  to^ 
a  passenger,  who  was  a  citizen  of  New 
Jersey,  in  a  federal  court  sitting  in 
New  l^ork.  Jarowski  v.  Hamburg- 
American  Packet  Co.  (1910)  182  Fed. 
320,  104  C.  C.  A.  548,  motion  to  va- 
cate denied  (1911)  186  Fed.  332,  108 
C.  C.  A.  410. 

The  state  and  federal  courts  in  Iowa 
have  no  jurisdiction  of  an  action  brought 
by  a  citizen  of  Iowa  for  damages  for 
the  wrongful  delivery  of  goods  in  Colo- 
rado, shipped  over  a  Une  of  railroad 
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forming  a  continuous  or  through  line, 
against  the  railroad  company  making 
such  delivery,  which  was  chartered  in 
Kansas  and  operated  its  line  of  road  in 
that  state,  and  in  Colorado  and  New 
Mexico,  but  not  in  Iowa,  and  that  had 
no  agent  or  office  in  the  latter  state. 
Elgin  Canning  Co.  v.  Atchison,  T.  &  S. 
F.  R.  Co.  (C.  C.  1885)  24  Fed.  866. 

A  suit  by  a  shipper  against  a  carrier 
to  require  it  to  receive  and  transport 
property  tendered  for  shipment  involves 
a  question  of  general  law,  and,  where  a 
diversity  of  citizenship  exists  between 
the  parties  a  federal  court  acquires  ju- 
risdiction on  that  ground  alone,  and  the 
suit  may  be  brought  in  the  district  of 
which  either  complainant  or  defendant 
is  an  inhabitant.  Danciprer  v.  Wells 
Fargo  &  Co.  (C.  C.  1907)  154  Fed. 
379. 

A  suit  by  resident  shippers  to  restrain 
foreign  interstate  carriers  from  putting 
into  effect  a  proposed  advance  in  freight 
rates  which  is  averred  to  be  an  "arbi- 
trary and  unlawful  exaction,"  and  to 
be  the  outcome  of  a  conspiracy  and 
combination  in  restraint  of  interstate 
trade,  unlawful  both  at  common  law 
and  under  the  federal  statutes,  is  one 
in  which  the  jurisdiction  of  the  federal 
court  is  not  invoked  solely  upon  the 
ground  of  diversity  of  citizenship,  and 
can  therefore  not  be  brought  in  a  fed- 
eral district  in  which  none  of  the  de- 
fendants reside.  Macon  Grocery  Co.  v. 
Atiantic  Coast  Line  R.  Co.  (1910)  30 
S.  Ct.  184,  215  U.  S.  501,  54  L.  Ed.  300, 
affirming  decree  Atiantic  Coast  Line  R. 
Co.  V.  Macon  Grocery  Co.  (1909)  166 
Fed.  20ti,  92  C.  C.  A.  114. 

42.  Claims   against   United   States.— 

A  federal  court  in  a  district  other  than 
that  in  which  plaintiff  resided  had  no 
jurisdiction,  under  Tucker  Act,  §  5,  of 
a  suit  for  a  claim  against  the  United 
States.  Reid  Wrecking  Co.  v.  U.  S. 
(D.  C.  1913)  202  Fed.  314. 

43.  Conspiracy.— A  claim  for  damages 
for  conspiracy  to  injure  complainant  in 
his  property  rights  cannot  be  joined  in 
a  suit  in  equity  for  an  injunction  and  ac- 
counting for  infringement  of  a  patent 
for  the  purpose  of  obtaining  jurisdic- 
tion over  a  defendant  who  could  not  be 
sued  in  the  district  for  the  infringe- 
ment. Cheatham  Eh-ctric  Switching 
Device  Co.  v.  Transit  Development  Co. 
(C.  C.  1911)  191  Fed.  727. 

44.  Contracts.— An  action  upon  a  pol- 
icy of  insurance  is  transitory,  not  lo- 
cal, and  may  therefore  be  brought  wher- 
ever the  company  issuing  the  policy  can 
be  found,  without  regard  to  where  the 
contract  of  insurance  was  made  or  the 
subject  thereof  was  located.  Mohr  & 
Mohr  Distilling  Co.  v.  Insurance  Cos. 
(C.  C.  1882)  12  Fed.  474. 

A  Pennsylvania  corporation  held  not 
suable  in  a  federal  court  in  Maryland 
on  a  contract  made  in  that  state  to  be 
performed  in  Illinois,  where  it  was  not 
at  the  time  doing  business  in  Maryland. 
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Noel  Const  Co.  of  Baltimore  City  v. 
Geo.  W.  Smitii  &  Co.  (C.  C.  1911)  193 
Fed.  492. 

45.  Copyright  lawsw— This  section  is 
not  applicable  to  suits  within  the  spe- 
cial jurisdiction  given  the  courts  of 
the  United  States  in  copyright  cases, 
and  such  suits  may  be  brought  in  any 
district  where  the  defendant  can  be 
served  with  process.  Spears  v.  Flynn 
(C.  C.  1900)  102  Fed.  6:  Lederer  ▼. 
Ferris  (C.  C.  1906)  149  Fed.  250. 

R.  S.  I  4966,  as  amended  by  Act  Jan. 
6,  1897,  c  4,  29  Stat  481,  does  not  au- 
thorize a  suit  to  enjoin  the  unauthorized 
performance  of  a  copyrighted  dramatic 
or  musical  composition  to  be  brought 
in  any  district  in  which  the  defendant 
may  be  found,  but  merely  confers  the 
right  upon  the  circuit  court  of  any 
such  district  to  enforce,  dissolve,  or 
modify  an  injunction  which  has  been 
issued  in  the  original  suit,  which  must 
be  in  the  district  of  his  residence. 
Eraser  v.  Barrie  (O.  C.  1900)  105  Fed. 
787. 

46.  Deaths— In  so  far  as  diverse  cit- 
izenship was  concerned,  an  action  by  a 
citizen  of  Massachusetts  was  properly 
brought  in  the  circuit  court  for  the  New 
Hampshire  district  for  the  death  of  a 
resident  of  the  former  state  against  a 
railroad  company  incorporated  by  the 
concurrent  action  of  peveral  states, 
including  those  named.  Boston  &  M. 
R.  Co.  V.  Hurd  (1901)  108  Fed.  116, 
47  C.  O.  A.  615,  56  Ll  B.  A.  193,  writ 
of  certiorari  denied  Hurd  v.  Boston 
&  M.  R.  Co.  (1902)  22  Sup.  Ct  939, 
1&4  U.  S.  700,  46  L.  Ed.  765. 

Though  a  cause  of  action  for  the 
death  of  an  intestate,  which  survives 
to  his  administrator  under  the  New 
Hampshire  statute  (Pub.  St  1901,  c. 
191,  §§  8-12),  is  transitory,  the  sur- 
vival is  wholly  where  the  right  is,  and 
local,  and,  the  right  to  sue  arising 
wholly  in  that  state  where  the  accident 
causing  death  occurred,  it  is  not  car- 
ried by  the  statute  to  a  Vermont  admin- 
istrator of  the  decedent  endeavoring 
to  sue  defendant  in  the  latter  state. 
Lyon  V.  Boston  &  M.  R.  Co.  (C.  C. 
3901)   107  Fed.  386. 

An  action  to  recover  damages  against 
a  master  for  the  death  of  a  servant 
while  in  the  course  of  his  employment 
by  the  master's  alleged  negligence  is  a 
transitory  action  to  enforce  a  personal 
liability,  which  may  be  litigated  in  a 
state  other  than  that  in  which  the  ac* 
cident  occurred.  Smith  v.  Empire 
State-Idaho  Mining  &  Development  Co. 
(C.  C.  1904)  127  Fed.  462. 

Where  plaintiff's  intestate,  a  citizen 
of  Illinois,  was  killed,  by  reason  of  de- 
fendant's alleged  negligence,  in  the 
state  of  Pennsylvania,  an  action  for 
his  death  was  transitory,  and  was  there- 
fore properly  brought  in  Blinois.  Le- 
man  v.  Baltimore  &  O.  R.  Co.  (0.  C. 
1904)  128  Fed.  191. 

Where  an  action  for  wrongful  death 
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is  brought  in  a  state  other  than  the 
one  where  the  accident  or  injury  re- 
sulting in  death  occurred,  based  on  a 
statute  authorizing  such  action,  it  is 
not  necessary  that  the  action  be  brought 
in  the  name  of  the  person  or  party 
speciiied  in  the  statute  of  the  state 
where  the  injurf^  occurred!  and  the 
wrong  was  committed,  as  the  one  to 
bring  it  and  enforce  the  right,  the  stat- 
ute being  remedial,  the  action  may  be 
brought  under  the  procedure  of  the 
state  where  the  action  was  commenced, 
and  in  the  name  of  the  one  there  au- 
thorized to  bring  such  action  under 
the  similar  laws  of  that  state.  Dodge 
V.  Town  of  North  Hudson  (C.  C.  1910) 
177  Fed.  986. 

47.  Discovery,— Suit,  having  failed  as 
one  to  remove  cloud,  held  not  maintain- 
able as  bill  for  discovery  and  an  ac- 
counting; neither  party  being  a  citi- 
zen of  the  district  Childs  v.  Missouri, 
K.  &  T.  Ry.  Co.  (1915)  221  Fed.  219, 
136  C.  C.  A.  629. 

A  bill  for  an  examination  of  the  vital 
organs  of  an  insured  man  is  not  a  suit 
to  enforce  a  claim  to  property  which, 
under  Judicial  Code,  §  57,  post,  §  1039, 
may  be  brought  in  the  district  in  which 
the  property  is,  but  jurisdiction  thereof 
is  governed  by  this  section.  Mutual 
Life  Ins.  Co.  of  New  York  v.  Painter 
(D.  C.  1915)  220  Fed.  998. 

48.  EJeotment.— The  restriction  as  to 
venue  imposed  by  this  section  is  not  ap- 
plicable to  local  actions,  and  hence 
ejectment  can  be  brought  in  a  federal 
court  in  the  district  where  the  land  lay, 
though  both  plaintiff  and  defendant  are 
foreign  corporations  and  nonresidents 
of  the  state.  Elk  Garden  Co.  v.  T.  W. 
Thayer  Co.  (C.  C.  1910)  179  Fed.  556. 
Ejectment  can  only  be  brought  in  the 
district  where  the  property  affected  is 
situated,  but  in  such  case  the  venue  is 
fixed  by  the  nature  of  the  cause  of  ac- 
tion, and,  if  the  parties  are  citizens  of 
different  states  and  the  defendant  can 
be  served  within  the  district,  the  court 
has  jurisdiction,  although  neither  par- 
ty is  a  resident  of  the  district.  Ken- 
tucky Coal  Lands  Co.  v.  Mineral  De- 
velopment Co.  (C.  C.  1911)  191  Fed. 
899. 

49.  Employers'  Liability  Act.— Where 
an  action  for  injuries  to  a  servant  was 
brought  under  federal  employers*  lia- 
bility act,  Act  April  22,  1908,  c.  149, 
incorporated  into  section  657  et  seq., 
federal  jurisdiction  did  not  depend  sole- 
ly on  diverse  citizenship,  but  was  also 
sustainable  as  depending  on  the  con- 
struction of  such  act,  and  hence  the 
suit  could  not  be  maintained  over  de- 
fendant's objection  in  a  district  other 
than  that  in  which  defendant  was  an  in- 
habitant Smith  V.  Detroit  &  T.  S.  L. 
R.  Co.  (C.  C.  1909)  175  Fed.  506. 
Where  after  suit  brought  March  5, 1910, 
in  the  federal  court,  sitting  in  Penn- 
sylvania, by  a  citizen  of  Pennsylvania 
against  a  Maryland  corporation,  to  re- 


cover damages  for  injuries  resulting 
from  defendant's  negligence,  in  which 
federal  jurisdiction  rested  exclusively 
on  diverse  citizenship,  plaintiff  so 
amended  his  original  statement  as  to 
allege  a  cause  of  action  for  injuries  to 
a  servant  while  engaged  in  interstate 
commerce,  under  the  federal  employ- 
ers' liability  act,  so  that  jurisdiction 
did  not  depend  solely  on  diversity  of 
citizenship,  the  court  was  thereby  de- 
prived of  jurisdiction;  the  suit  not  hav- 
ing been  brought  in  the  district  of  de- 
fendant's residence.  Newell  v.  Balti- 
more &  O.  R.  Co.  (C.  C.  1910)  181 
Fed.  698.  And  see,  also,  Hubbard  v. 
Chicago,  M.  &  St.  P.  By.  Co.  (C.  C. 
1910)  176  Fed.  994,  holding  that  an 
action  under  the  employers'  liability  act 
between  citizens  of  Wisconsin  could 
only  be  brought  originally  in  the  fed- 
eral court  sitting  in  Wisconsin  for  the 
district   in   which  defendant   resided. 

50.  Injunction.— The  circuit  court  for 
the  district  of  Michigan  has  no  juris- 
diction of  a  suit  by  an  Indiana  corpora- 
tion against  a  Michigan  corporation  to 
restrain  the  Michigan  corporation  from 
constructing  a  road  in  Indiana  under 
on  agreement  between  the  Michigan 
corporation  and  another  Indiana  cor- 
poration. Northern  Indiana  R.  Co.  v. 
Michigan  Cent.  R  Co.  (1853)  15  How. 
233,  242,  14  L.  Ed.  674, 

A  corporation  of  one  state  cannot 
be  affected  by  an  order  or  writ  of  in- 
junction issued  by  a  federal  court  in  an- 
other state.  Averill  v.  Southern  Ry. 
Co.  (C.  C.  1896)  75  Fed.  736. 

A  stockholder  who  is  a  citizen  and 
resident  of  Pennsylvania  cannot  main- 
tain a  suit  in  a  federal  court  in  the  dis- 
trict of  New  Jersey  against  the  cor- 
poration, which  is  a  citizen  of  New  Jer- 
sey, and  its  directors  and  third  persons, 
who  are  citizens  and  residents  of  an- 
other state,  to  set  aside  or  enjoin  the 
enforcement  of  an  alleged  illegal  con- 
tract made  by  the  directors  on  behalf 
of  the  corporation  with  their  co-defend- 
ants, where  timely  objection  is  made  by 
the  nonresident  defendants,  who  in 
such  case  are  indisp.ensable  parties. 
Lengel  v.  American  Smelting  &  Refining 
Co.  (C.  C.  1901)  110  Fed.  19. 

51.  Interstate  Commeroe  Aot^-^his 
section  does  not  apply  to  suits  of  which 
federal  courts  are  given  exclusive  ju- 
risdiction; and  a  suit  to  enjoin  rail- 
road companies  from  establishing  and 
enforcing  unreasonable  rates  in  viola- 
tion of  the  interstate  commerce  act 
(Act  Feb.  4,  1887,  c  104,  24  Stat.  379), 
is  of  such  character  and  may  be  main- 
tained in  any  district  in  which  the  de- 
fendants can  be  found.  Northern  Pac. 
Ry.  Co.  V.  Pacific  Coast  Lumber  Mfrs.' 
Ass'n  (1908)  165  Fed.  1,  91  C.  C.  A. 
39;  Union  Pac.  R.  Co.  v.  Oregon  & 
Washington  Lumber  Mfrs.'  Ass'n 
(1908)  165  Fed.  13,  91  O.  C.  A.  51. 

A  suit  in  a  Circuit  Court  to  enjoin  the 
enforcement  of  an  interstate  rate  made 
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by  railroad  companies  alleged  to  be 
unlawful  as  in  violation  of  Interstate 
Commerce  Act  Feb.  4,  1887,  post,  f 
8563  et  seq.,  and  of  Sherman  Anti- 
Trust  Act  July  2,  1890,  post,  §  8820 
et  seq.,  pending  the  determination  of 
its  reasonableness  by  the  Interstate 
Commerce  Commission,  is  not  one  in 
which  the  jurisdiction  of  the  court  is 
founded  only  on  diversity  of  citizenship, 
but  inrolves  questions  arising  under  the 
laws  of  the  United  States,  and,  where 
the  objection  is  raised,  can  only  be 
maintained  against  a  defendant  in  the 
district  of  which  it  is  an  inhabitant 
Southern  Pac.  Co.  v.  Arlington  Heights 
Fruit  Co.  (1911)  191  Fed.  101,  111 
C.  C.  A.  581,  reversing  decree  Arling- 
ton Heights  Fruit  Co.  v.  Southern 
Pac  Co.  (C.  C.  1900)  175  Fed.  141. 

This  section  and  post,  §  1274,  did  not 
repeal  by  implication  Act  Feb.  4,  1887, 
§  16,  as  amended  by  Act  June  8,  1910, 
§  13,  post,  §  8584,  and  a  suit  on  a 
commission's  order  was  properly 
brought  in  the  district  of  the  benefici- 
ary's residence.  St.  Louis  Southwest- 
ern R.  Co.  V.  S.  Samuels  &  Co.  (1914) 
211  Fed.  538,  128  C.  C.  A.  188. 

Interstate  Commerce  Act  Feb.  4, 
1887,  §  1,  par.  3,  post,  §  8563,  provides 
that  all  charges  made  for  any  service 
rendered  or  to  be  rendered  in  the 
transportation  of  passengers  or  proper- 
ty shall  be  reasonable  and  just,  and 
any  unreasonable  charge  is  prohibited 
and  declared  to  be  unlawful.  Held, 
that  an  action  by  certain  shippers  to 
restrain  an  interstate  carrier  from  en- 
forcing a  reconsignment  charge  of  $5 
per  car,  as  unreasonable,  though  main- 
tainable at  common  law,  was  neverthe- 
less a  suit  within  the  interstate  com- 
merce act,  so  that  federal  jurisdiction 
was  not  alone  dependent  on  diverse 
citizenship,  and  hence  could  be  brought 
only  in  the  district  of  which  the  defend- 
ant was  an  inhabitant,  as  provided  by 
this  section.  Sunderland  Bros.  v.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  (C.  a  1908) 
158  Fed.  877. 

A  suit  to  enforce  rights  given  by  the 
interstate  commerce  act  may  be  brought 
in  any  federal  district  where  the  de- 
fendant can  be  found.  Kalispell  Lum- 
ber Co.  V.  Great  Northern  Ry.  Co.  (C. 
C.  1907)  157  Fed.  845. 

A  federal  court  of  a  district  of  which 
the  complainants  are  inhabitants  has 
jurisdiction  of  a  suit  to  enjoin  several 
railroad  companies,  who  are  members 
of  an  association,  but  not  citizens  of  the 
state,  from  putting  into  effect  an  unlaw- 
ful rate  on  all  food  commodities  shipped 
in  interstate  commerce  within  the  ter- 
ritory in  which  such  district  is  situated, 
where  they  operate  roads  in  the  state 
and  district,  and  are  found  and  served 
therein.  Macon  Grocery  Co.  v.  Atlan- 
tic C.  L.  R.  Co.  (O.  C.  1908)  163  Fed. 
736. 

A  suit  against  a  railroad  company 
based  on  the  interstate  commerce  act, 
and  within  the  jurisdiction  of  a  federal 
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court  for  that  reason,  can  only  be 
brought  in  the  state  in  which  the  de- 
fendant is  incorporated.  Memphis  Cot- 
ton Oil  Co.  v.  Dlinois  Cent  R.  Co.  (C. 
C.  1908)  164  Fed.  290. 

A  suit  in  a  federal  court  to  enjoin  a 
railroad  company  from  enforcing  an 
interstate  rate,  a  federal  question  being 
involved,  can  only  be  brought  in  the 
state  of  defendant's  incorporation  and 
the  district  of  which  it  is  an  inhabitant, 
unless  such  objection  is  waived.  Im- 
perial Colliery  Co.  v.  Chesapeake  &  O. 
Ry.  Co.  (C.  C.  1909)  171  Fed.  589. 

The  limitation  as  to  the  district  with- 
in which  suit  can  be  brought  held  not 
to  apply  to  suits  brought  to  recover 
damages  for  overcharging,  but  such 
suits  may  be  brought  in  any  district 
in  which  the  defendant  can  be  found. 
Van  Patten  v.  Chicago,  M.  &  St  P.  R. 
Co.  (C.  C.  1896)  74  Fed.  981. 

52.  Judgment.— In  an  action  against 
a  corporation  in  a  court  of  the  state  of 
New  York,  in  which  state  the  defend- 
ant was  incorporated,  brought  on  a 
judgment  recovered  against  it  in  a 
United  States  circuit  court  for  a  dis- 
trict in  Ohio,  a  petition  by  it  for  re- 
moval of  the  cause  into  the  United 
States  circuit  court  which  alleged  that 
it  was  not  an  inhabitant  of  Ohio,  and 
that  process  in  the  suit  in  Ohio  was  not 
personally  served  on  defendant  or  any 
of  its  officers,  but  which  did  not  allege 
that  there  was  no  service  of  process  on 
its  agent  in  the  district  in  which  the 
judgment  was  recovered,  and  that  there 
was  no  appearance  of  defendant  in 
that  suit,  did  not  raise  a  defense  of 
want  of  jurisdiction  under  R.  S.  §  739. 
embodied  herein.  Provident  Savings 
Life  Assur.  Soc.  v.  Ford  (1885)  5  Sup. 
Ct  1104,  1107,  114  U.  S.  635,  29  L.  Ed. 
261. 

The  circuit  court  of  the  United  States 
in  Louisiana  has  jurisdiction  of  a  suit 
by  an  attorney  residing  in  that  state 
against  a  nonresident  administrator  ap- 
pointed by  a  Louisiana  court,  to  enforce 
an  attorney's  lien  on  a  judgment  re- 
covered by  the  attorney  for  the  admin- 
istrator, though  the  state  laws  give  ex- 
clusive jurisdiction  of  such  a  suit  to 
the  probate  court  of  the  state.  Sem- 
mes  V.  Whitney  (C.  0.  1892)  60  Fed. 
666. 

53.  Lien   or   olalm   on    property.— A 

suit  to  foreclose  a  mortgage  is  a  local 
action;  and  the  fact  that  the  United 
States  circuit  court  sitting  in  Missouri 
has  entertained  a  bill  by  a  railroad 
company  owning  and  operating  lines  in 
that  state,  and  in  Illinois,  and  other 
states,  filed  by  the  corporation  for  the 
appointment  of  receivers,  and  has, 
without  notice  to  the  IHinois  mort- 
gagees, named  such  receivers,  and,  in 
the  course  of  the  proceedings,  ordered 
a  foreclosure  of  the  entire  line,  does 
not  oust  the  United  States  circuit  court 
sitting  in  Illinois  of  jurisdiction  of  a 
suit  by  such  mortgagees  to  remove  the 
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receivers  appointed  in  Missouri,  so  far 
as  the  lines  in  Illinois  are  concerned, 
and  to  foreclose  the  mortgages  there- 
on. Atkins  v.  Wabash,  St  L.  &  P.  By. 
Co.  (C.  C.  1886)  29  Fed.  161,  order  af- 
firmed Wabash,  St  L.  &  P.  Ry.  Co.  y. 
State  of  Illinois  (1886)  7  S.  Ct  4,  118 
U.  S.  557,  30  L.  Ed.  244. 

A  suit  by  a  citizen  of  Ohio  against 
citizens  of  Vermont,  New  York,  and 
Maine,  to  enforce  a  claim  to  property 
in  Vermont,  is  properly  \  rought  in  the 
district  of  Vermont.  Carpenter  ▼.  Tal- 
bot (C.  C.  1888)  33  Fed.  537. 

Act  Aug.  13,  1888,  §  1,  declares  that 
no  suit  shall  be  brought  before  the  fed- 
eral courts  in  any  other  district  than 
that  whereof  defendant  is  an  inhabit- 
ant ;  but  section  5  provides  that  nothing 
in  this  act  shall  be  construed  to  repeal 
or  affect  any  jurisdiction  or  right  men- 
tioned in  Act  March  8,  1875,  f  8.  This 
section  provides  that  in  any  suit  to 
enforce  any  legal  or  equitable  lien  on, 
or  claim  to,  or  to  remove  any  lien  or 
doud  upon,  property  situated  in  the 
district  where  the  suit  is  brought,  de- 
fendants who  are  not  inhabitants  may 
be  made  parties,  and  brought  into 
court  by  the  methods  there  prescribed. 
Held,  that  this  latter  section  applies  to 
a  bill  brought  to  enforce  various  liens 
upon  part  of  a  railroad  lying  in  the  dis- 
trict, as  against  the  lien  of  a  general 
mortgage,  which  is  about  to  be  fore- 
closed in  the  same  court  by  a  suit  ancil- 
lary to  another  suit  in  a  different  dis- 
trict and  state;  and  such  original  bill 
may  be  maintained,  although  some  of 
the  defendants  are  nonresidents  of  the 
district  McBee  v.  Marietta  &  N.  G. 
Ry.  Co.  (C.  C.  1891)  48  Fed.  243,  de- 
cree reversed  McBee  v.  Central  Trust 
Co.  of  N.  Y.  (1893)  57  Fed.  753,'  6  O. 
C.  A.  539. 

This  section  does  not  affect  the  juris- 
diction of  the  court  in  local  actions  to 
enforce  a  lien  or  claim  on  property 
within  the  district  Lancaster  v.  Ashe- 
vUle  St  Ry.  Co.  (C.  C.  1898)  90  Fed. 
129.  A  federal  court  has  jurisdiction 
of  a  suit  against  a  nonresident  defend- 
ant to  foreclose  a  mortgage  on  land 
within  the  district,  although  neither 
party  is  a  citizen  of  the  state.  Burke 
V.  Mountain  Timber  Co.  (D.  O.  1915) 
224  Fed.  591. 

A  complainant  in  a  suit  to  enforce  a 
claim  to  certain  land  and  remove  a 
cloud  therefrom  was  entitled  to  insti- 
tute such  suit  in  the  district  in  which 
the  property  was  located  and  to  join 
therein  defendants  who  were  nonres- 
idents of  the  district  Miller  v.  Ahrens 
(C.  C.  1907)  150  Fed.  644. 

See,  also,  {  1039,  and  notes  there- 
under. 

54.  National  banks.^Under  R.  S.  I 
629,  par.  10,  ante,  f  991(16),  providing 
that  United  States  circuit  courts  shall 
have  jurisdiction  of  all  suits  by  or 
against  national  banks  ^'established  in 
the  district  for  which  the  court  la 
held,"  a  federal  court  has  no  jurisdic- 


tion of  an  action  brought  by  a  national 
bank  established  in  a  district  other  than 
that  where  such  court  is  held  when  the 
amount  involved  does  not  exceed  $500. 
St  Louis  Nat  Bank  v.  Brinkman  (C.  C. 
1880)  1  Fed.  45. 

A  national  bank  as  such  is  not  au- 
thorized to  sue  in  a  federal  court  out- 
side the  district  in  which  it  is  located; 
but  under  13  Stat  12,  authorizing  na- 
tional banks  to  sue  and  be  sued  in  any 
court  as  fully  as  natural  persons,  a 
bank  located  in  one  state  is  authorized 
to  sue  a  citizen  in  another  in  a  United 
States  court  held  in  the  district  where  - 
the  defendant  resides;  since,  for  the 
purpose  of  determining  the  jurisdiction 
of  a  federal  court,  a  national  bank  will 
be  regarded  as  a  citizen  of  the  state 
where  it  is  established  or  located.  St 
Louis  Nat  Bank  v.  AUen  (C.  C.  1881) 
5  Fed.  551. 

Where  there  are  two  districts  in  a 
state,  a  national  bank  may  bring  a  suit 
not  of  a  local  nature  in  the  circuit  court 
of  the  one  in  which  it  is  located,  against 
two  or  more  defendants,  one  or  more 
of  whom  reside  in  the  district  in  which 
suit  is  brought.  Third  Nat  Bank  v. 
Harrison  (C.  C.  1881)  8  Fed.  721. 
And  see  ante,  |  991(16),  and  notes 
thereunder. 

55.  Negotlabla  lnstranients.^An  ac- 
tion for  the  recovery  of  money  on  a 
note  cannot  be  maintained  in  the  South- 
ern District  of  Ohio  by  a  resident  of 
that  state  against  a  resident  of  Texas, 
who  had  not  been  found  and  served 
within  the  district  Anderson  v.  Shaf- 
fer (C.  C.  1881)  10  Fed.  266,  267. 

56.  Nuisance.— A  bill  in  equity  to 
abate  a  nuisance  is  a  local  suit  and 
can  be  brought  only  in  the  district 
where  the  uuisance  is  situated.  Mis- 
sissippi. &  M.  R,  Co.  V.  Ward  (1862)  2 
Black,  485,  492,  17  L.  Ed.  311.  And 
see  post,  {  1039,  and  notes  thereunder. 

57.  Patent  law8.^Under  the  provi- 
sion that  no  civil  suit  shall  be  brought 
in  federal  courts  against  any  person  by 
any  original  process  in  any  other  dis- 
trict than  that  whereof  he  is  an  in- 
habitant, a  corporation  of  one  state 
cannot  be  sued  in  a  federal  court  of 
another  state  for  infringement  of  pat- 
ent though  it  has  a  place  of  business 
there.  Shaw  v.  Quincy  Min.  Co.  (1892) 
145  U.  S.  444,  12  S.  Ct  935,  36  L.  Ed. 
768;  Ha]  stead  v.  Manning,  Bowman  & 
Co.  (C.  C.  1888)  34  Fed.  565;  Adri- 
ance,  Piatt  &  Co.  v.  McCormick  Har- 
vesting Mach.  Co.  (C.  C.  1892)  55  Fed. 
287;  National  Typewriter  Co.  v.  Pope 
Mfg.  Co.  (C.  C.  1893)  56  Fed.  849  (de- 
cree reversed  Thomson  Houston 
Electric  Co.  v.  Capital  Electric  Co. 
[1894]  65  Fed.  341,  12  C.  C.  A.  643) ; 
Cramer  v.  Singer  Mfg.  Co.  (C.  C.  1893) 
59  Fed.  74;  Donnelly  v.  United  SUtes 
Cordage  Co.  (C.  C.  1895)  66  Fed.  613; 
Gorham  Mfg.  Co.  v.  Watson  (C.  C. 
1896)  74  Fed.  418  (appeal  dismissed 
Gorham  Mfg.  Co.  ▼•  Watson  &  Newell 
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Co.  [18961  84  Fed.  1017,  28  O.  O.  A. 
682).  The  provision  does  not  apply  to 
patent  infringement  suits.  In  re  Ho- 
horst   (1893)  14  Sup.  Ct  221.  150  U. 

5.  659,  87  L.  Ed.  1211;  In  re  Keasbey 
&  Mattison  (1895)  16  Sup.  Ct.  273,  160 
U.  S.  231,  40  L.  Ed.  402;  Southern 
Pac.  Co.  V.  Earl  (1897)  82  Fed.  690, 
27  C.  C.  A.  185;  Smith  v.  Sargent  Mfg. 
Co.  (O.  C.  1895)  67  Fed.  801;  Lederer 
V.  Rankin  (C.  C.  1898)  90  Fed.  449; 
Spears  v.  Flynn  (C.  C.  1900)  102  Fed. 

6.  And  it  does  not  affect  a  suit  under 
post,  §  9460,  to  obtain  the  issuance  of  a 
patent,  of  which  a  Circuit  Court  is 
given  exclusive  jurisdiction,  regardless 
of  the  citizenship  of  the  parties  or  the 
amount  in  controversy,  and  such  a  suit 
may  be  brought  in  any  district  where 
vaUd  service  can  be  had  on  the  defend- 
ant. Lewis  Blind  Stitch  Co.  v.  Arbet- 
ter  Felling  Mach.  Co.  (C.  C.  1910)  181 
Fed.  974.  But  it  applies  to  suits  to  re- 
strain infringement  of  patents  brought 
against  parties  who  are  not  aliens  or 
corporations  organized  outside  the 
United  States.  Union  Switch  &  Signal 
Co.  V.  Hall  Signal  Co.  (C.  C.  1895)  65 
Fed.  625,  distinguishing  In  re  Hohorst 
(1893)  14  Sup.  Ct  221,  150  U.  S. 
653,  37  L.  Ed,  1211. 

The  suit  may  be  brought  in  any  dis- 
trict in  which  defendant  is  found,  re- 
gardless of  the  place  where  the  in- 
fringement was  committed.  Thompson 
V.  Mendelsohn  (C.  C.  1871)  Fed.  Cas. 
No.  13,968. 

The  citizenship  of  an  infringer  of  a 
patent  within  the  district  where  the 
suit  ts  brought  gives  the  right  to  pro- 
ceed in  such  district  against  him  per- 
sonally to  prevent  infringement  else- 
where. Hatch  V.  Hall  (C.  C.  1884)  22 
Fed.  438. 

Defendant  in  a  case  arising  under  the 
patent  laws  must  be  an  inhabitant  of 
the  district  in  which  the  suit  is  brought, 
or  be  found  within  it  at  the  time  of  serv- 
ing the  original  process.  Allen  v.  Blunt 
(C.  C.  1849)  Fed.  Cas.  No.  215;  Day 
V.  Newark  India  Rubber  Mfg.  Co.  (C. 
C.  1850)  Fed.  Cas.  No.  3,685;  Smith 
V.  Sargent  Mfg.  Co.  (C.  C.  1895)  67 
Fed.  801. 

The  court  of  New  Jersey  has  no  ju- 
risdiction over  the  commissioner  of  pat- 
ents, whose  official  residence  is  the  Dis- 
ti'ict  of  Columbia.  Illingworth  v.  Atha 
(C.  C,  1890)  42  Fed.  141. 

Suits  for  infringement  of  a  patent 
may  be  brought  wherever  personal 
service  can  be  had.  Smith  v.  Sargent 
Manufg  Co.  (C.  C.  1895)  67  Fed.  801; 
Earl  V.  Southern  Pac.  Co.  (C.  C.  1896) 
75  Fed.  609;  Southern  Pac.  Co.  v.  Earl 
(1897)  82  Fed.  690,  27  C.  C.  A.  185; 
Westinghouse  Air  Brake  Co.  v.  Great 
Northern  Ry.  Co.  (C.  C.  1897)  84  Fed. 
9. 

A  resident  of  the  Eastern  district  of 
New  York,  who  is  doing  business  in  the 
Southern  district,  and  is  "found"  and 
served  therein,  may  be  sued  therein  for 
infringement  of  a  patent  by  a  corpora- 
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tion  of  another  state.  National  Button 
Works  V.  Wade  (C.  C.  1896)  72  Fed. 
298,  following  In  re  Hohorst  (1893)  14 
Sup.  Ct  221,  150  U.  S.  659,  87  L.  Ed. 
1211. 

A  bill  to  restrain  the  infringement  of 
a  patent,  filed  in  Missouri  against  a  citi- 
zen of  Indiana,  cannot  be  maintained. 
Reinstadler  y.  Reeves  (C.  C.  1887)  33 
Fed.  308. 

Where  a  manufacturer  has  his  factory 
and  place  of  residence  and  business  in 
one  district,  and  also  sells,  by  an  agent 
resident  in  another  district,  manu- 
factured articles  claimed  to  infringe, 
he  does  not  become  an  inhabitant  of 
the  district  in  which  the  articles  are 
sold  by  the  agent,  and  suit  for  infringe- 
ment of  letters  patent  cannot  be 
brought  against  him  in  that  district,  by 
service  on  the  agent.  Anderson  v.  Ger- 
main (C.  C.  1891)  48  Fed.  295. 

A  New  York  corporation,  whose  cer- 
tificate provides  that  its  principal  busi- 
ness office  is  to  be  in  the  city  of  New 
York,  "and  such  other  places  as  the 
company  may  hereafter  select,"  may  be 
sued  in  the  circuit  court  for  the  North- 
em  district  of  New  York,  for  an  in- 
fringement there  committed,  where  it 
has  a  place  of  business  in  that  district 
Consolidated  Fastener  Co.  v.  Colum- 
bian Fastener  Co.  (C.  C.  1896)  73 
Fed.  828. 

And  see  Butterworth  v.  Hill  (1885) 
6  Sup.  Ct  796,  114  U.  S.  128,  29  L. 
Ed.  119,  holding  that  R.  S.  $  739,  em- 
bodied herein,  applied  to  suits  under 
post,  §  9460. 

Only  in  the  district  of  the  residence 
of  a  party  can  a  federal  District  Court, 
under  this  section,  take  jurisdiction  of 
a  bill  in  a  patent  infringement  suit 
charging  defendants  with  procuring 
licensees  to  violate  their  contract  and  in 
refusing  to  perform  contract  to  assign 
plaintiffs  certain  other  patents  and  ask- 
ing for  an  injunction  and  specific  per- 
formance; such  causes  of  action  not 
arising  under  the  patent  laws.  Geneva 
Furniture  Mfg.  Co.  v.  S.  Karpen  & 
Bros.  (1915)  35  S.  Ct.  788,  238  U.  S. 
254,  59  L.  Ed.  1295. 

Prior  to  the  act  of  March  3,  1897, 
defining  the  jurisdiction  of  the  federal 
courts  in  patent  cases,  a  suit  for  in- 
fringement could  be  brought  in  any  dis- 
trict where  valid  service  could  be  had. 
Westinghouse  Air-Brake  Co.  v.  Great 
Northern  Ry.  Co.  (1898)  88  Fed.  258, 
31  C.  C.  A.  525. 

A  person  interested  in  a  patent, 
though  not  within  the  particular  dis- 
trict in  which  the  suit  is  brought,  may 
be  made  a  party  to  a  bill  to  restrain 
infringement  in  such  district.  Buck  v. 
Cobb  (C.  C.  1847)  Fed.  Cas.  No.  2,079. 

In  patent  cases  it  is  no  objection  to 
the  jurisdiction  that  one  of  the  defend- 
ants is  a  citizen  of  another  state  and 
district  than  that  in  which  the  suit  is 
brought.  Noonan  v.  Chester  Park  Ath- 
letic Club  Co.  (C.  C.  1896)  75  Fed.  334. 

A  nonresident  of  the  district  may  be 
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enjoined  from  committing  acts  of  in- 
fringement within  the  district  when  he 
comes  into  it  for  that  purpose,  though 
he  is  not  subject  to  service  of  process 
therein,  or  to  be  sued  as  a  defendant 
Kennedy  v.  Penn  Iron  &  Coal  Co.  (C. 
O.  1805)  67  Fed.  339. 

The  provision  of  the  judiciary  act  of 
1789  that  no  civil  suit  in  a  circuit  or 
district  court  shall  be  brought  against 
an  inhabitant  of  the  United  States  by 
any  original  process  in  any-  other  dis- 
trict than  that  whereof  he  is  an  inhabit- 
ant, or  in  which  he  shall  be  found  at 
the  time  of  serving  the  writ,  is  not 
changed  by  an  act  giving  jurisdiction 
to  circuit  courts  in  patent  cases,  w^ith- 
out  regard  to  citizenship.  Chaffee  v. 
Hayward  (1857)  61  U.  S.  (20  How.) 
208,  15  L.  Ed.  804. 

58. Consent  to  Jurisdiction.— By 

accepting  service  of  process  the  de- 
fendant, in  a  suit  arising  under  the 
patent  laws,  subjects  himself  to  the  ju- 
risdiction of  a  court  sitting  in  a  dis- 
trict of  which  he  is  not  a  resident 
Vermont  Farm-Mach.  Co.  v.  Marble 
(C.  C.  1884)  20  Fed.  117.  But  the 
commissioner  of  patents  held,  not  to 
consent  to  be  sued  away  from  his  resi- 
dence at  Washington.  Butterworth  v. 
Hill  (1885)  5  S.  Ct  796.  114  U.  S.  128, 
29  L.  Ed.  119. 

59. Venue  In  patent  cases  defined 

by  special  statute.— See  ante,  i  1030, 
and  notes  thereunder. 

60.  Penalties    and    forfeituresw— The 

act  of  1887  incorporated  into  this  sec- 
tion did  not  apply  to  a  suit  to  recover 
penalties  and  forfeitures  under  the  cus- 
toms laws.  Lederer  v.  Ferris  (C.  C. 
1906)  149  Fed.  250,  citing  U.  S.  v. 
Mooney  (1885)  6  Sup.  Ct  304,  116  U. 
8.  104,  29  L.  Ed.  550. 

And  see  ante,  §  1025,  and  notes  there- 
under. 

61.  Specific     performance^— Plaintiff, 

who  was  a  resident  of  Missouri,  brought 
an  action  in  the  United  States  circuit 
court  of  New  Jersey  for  specific  per- 
formance of  defendant  corporation's 
contract  to  sell  certain  smelting  ores 
to  him,  and  judgment  was  rendered  as 
prayed  therein,  and  defendant  was  en- 
joined from  disposing  of  the  ores  to 
any  other  persons,  and  from  interfering 
in  any  manner  with  the  product  of  the 
mines.  Defendant  disregarded  the  or- 
der, and  its  officers  and  directors  were 
adjudged  guilty  as  of  a  contempt  Aft- 
erwards a  supplemental  biU  was  filed, 
alleging  that  one  of  the  directors,  a 
resident  of  Pennsylvania,  who  was  not 
a  party  to  the  original  bill,  although  he 
was  one  of  those  adjudged  in  contempt, 
had  commenced  legal  proceedings  in 
a  foreign  state,  where  the  mines  were 
located,  to  enforce  the  collection  of  a 
debt  due  him  from  the  corporation,  and 
had  procured  the  appointment  of  a 
receiver  and  an  order  of  sale  in  satis- 
faction of  the  debt,  and  that  such  pro-«« 


ceedings  were  instituted  to  evade  the 
decree  for  specific  performance  of  the 
contract  previously  rendered.  Held 
that,  the  supplemental  bill  being  be- 
tween different  parties,  and  introducing 
a  new  controversy,  the  court  had  no 
jurisdiction  thereof,  under  this  section. 
Mexican  Ore  Co.  v.  Mexican  Guadalupe 
Min.  Co.  (C.  C.  1891)  47  Fed.  351. 

A  suit  to  enforce  a  contract  to  con- 
vey land  should  be  brought  in  the  dis- 
trict where  one  of  the  parties  resides, 
under  this  section  because,  section 
1039,  post,  is  inapplicable.  Municipal 
Inv.  Co.  V.  Gardiner  (C.  C.  1894)  62 
Fed.  954. 

62.  Taxesw— Under  this  section  a  suit 
to  enjoin  collection  of  a  tax,  on  the 
groimd  that  it  violates  the  United 
States  constitution,  must  be  dismissed 
as  to  such  defendants  as  are  nonresi- 
dents of  the  district  in  which  it  is 
brought.  U.  S.  Exp.  Co.  v.  Allen  (C. 
C.  1889)  39  Fed.  712,  decree  reversed 
Shelton  v.  Piatt  (1890)  11  Sup.  Ct  646, 
139  U.  S.  591,  35  L.  Ed.  273. 

63.  Torts.— An  •  action  for  trespass 
committed  out  of  the  limits  of  the 
United  States  may  be  maintained  in  the 
circuit  court  for  any  district  in  which 
defendant  may  be  found  upon  process 
against  him,  where  the  citizenship  of 
the  parties  gives  jurisdiction.  Mitchell 
V.  Harmony  (1851)   13  How.  115,  137, 

14  L.  Ed.  75. 

Where  a  complaint  alleges  a  con- 
tinuing trespass  by  defendant,  through 
its  agents,  on  plaintiff's  land,  and  the 
cutting  and  conversion  of  timber 
growing  thereon,  in  a  single  count,  the 
entire  cause  of  action  is  local,  and  only 
a  federal  court  within  the  state  in 
which  the  land  lies  has  jurisdiction. 
EUenwood  v.  Marietta  Chair  Co.  (1895) 

15  Sup.  Ct  771,  772,  158  U.  S.  105,  39 
L.  Ed.  913. 

Where,  the  facts  stated  and  the  re- 
lief demanded  show  that  the  gravamen 
of  the  action  is  the  conversion  of  lum- 
ber manufactured  out  of  trees  wrong- 
fully cut  and  removed  from  plaintiff's 
land  by  defendant,  and  that  the  purpose 
of  the  action  is  to  recover  the  value  of 
the  lumber,  and  not  damages  for  any 
depreciation  in  the  value  of  the  land, 
the  action  is  transitory,  although  the 
trespass  to  the  land  is  stated  as  il- 
lustrating the  character  of  the  conver- 
sion, and  as  bearing  upon  plaintiff's 
right  to  recover  the  value  of  the  manu- 
factured lumber.  Peyton  v.  Desmond 
(1904)  129  Fed.  1,  63  C.  C.  A.  651. 

The  giving  of  an  instruction  in  such 
an  action,  at  the  request  of  the  defend- 
ant, that  the  measure  of  damages  re- 
coverable was  the  value  of  the  logs  as 
they  stood  in  the  trees,  could  not 
change  the  nature  of  the  action,  wheth- 
er or  not  it  stated  the  correct  measure 
of  damages;  nor  can  it  be  invoked  by 
defendant  to  defeat  the  jurisdiction  of 
the  court.    Id. 

In  Minnesota  an  action  to   recover 

(1145) 


§  1033 


THE  JUDICIAL  GODB 


(Tit  12c 


pecuniary  damages  for  trespass  to  real 
estate  in  another  state  is  yiewed,  not 
as  relating  to  the  real  estate,  but  only 
as  affording  a  personal  remedy,  and 
transitory.     Id. 

Whether  an  action  to  recover  pe- 
cuniary damages  for  trespass  to  real 
estate  is  real  and  local,  or  is  personal 
and  transitory,  is  essentially  a  matter 
of  state  policy  or  local  law,  and  must 
be  determined  by  the  view  taken  of 
the  nature  of  the  action  in  the  state  in 
which  it  is  brought     Id. 

In  a  transitory  action  in  a  federal 
court,  as  for  a  tort,  the  jurisdiction  of 
the  court  is  not  affected  by  the  fact 
that  the  cause  of  action  arose  in  an- 
other state  of  which  plaintiff  is  a  citi- 
zen. Lake  Shore  &  M.  S.  By.  Ck>.  ▼. 
Bder  (1909)  174  Fed.  944,  98  0.  O. 
A.  556. 

A  federal  circuit  court  cannot  take 
cognizance  of  a  trespass  committed  on 
lands  lying  without  the  judicial  district 
of  the  court,  although  the  trespasser 
is  a  resident  of  and  is  found  within 
the  district,  such  action  being  local. 
Livingston  v.  Jefferson  (C.  C.  1811) 
Fed.  Cas.  No.  8,411. 

The  federal  district  courts  have  cog- 
nizance of  torts  committed  on  the  high 
seas,  when  the  parties  or  the  vessel  are 
found  within  their  jurisdiction,  without 
reference  to  the  nationality  of  either. 
The  Noddleburn  (C.  C.  1887)  30  Fed. 
142. 

An  action  for  personal  injuries  to  ft 
servant  is  transitory,  and  may  be 
prosecuted  in  any  jurisdiction  in  which 
judicial  process  may  be  lawfully  served 
on  the  defendant  Olson  v.  Buffalo 
Hump  Blin.  Co.  (C.  0.  1904)  130  Fed. 
1017. 

An  action  against  a  corporation  in  a 
federal  court  for  a  common-law  tort 
can  be  maintained  only  in  the  district 
of  plaintiff's  residence,  or  that  in  which 
defendant  is  incorporated,  and  such  re- 
quirement cannot  be  avoided  by  joining 
in  the  same  complaint  another  count 
stating  an  entirely  separate  cause  of 
action  of  which  the  court  has  jurisdic- 
tion, nor  by  stating  a  joint  cause  of  ac- 
tion against  such  defendant  and  another 
which  is  an  inhabitant  of  the  district 
and  may  be  there  sued;  the  cause  of 
action  being  several  as  well  as  joint 
Ware-Kramer  Tobacco  Co.  v.  American 
Tobacco  Co.  (C.  C.  1010)  178  Fed.  117. 

An  action  of  trespass  to  recover 
damages  for  injury  to  land  by  cutting 
timber  therefrom,  and  removing  the 
same,  is  of  a  local  nature,  and  can  only 
be  maintained  in  a  federal  court  in  the 
district  in  which  the  land  is  situated. 
Kentucky  Coal  Lands  Co.  v.  Mineral 
Development  Co.  (C.  C.  1911)  191 
Fed.  899. 

An  action  for  the  destruction  of 
buildings  in  West  Virginia  by  a  fire 
set  out  by  defendant  railroad  company 
was  local  in  character,  and  could  not 
be  maintained  in  a  federal  court  sitting 
in  Maryland.    But  an  action  to  recover 
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for  the  value  of  personal  property  de- 
sti'oyed  is  transitory,  and  may  be 
brought  in  a  federal  court  sitting  in  a 
state  other  than  that  in  which  the  prop- 
erty was  situated.    Id. 

64.  Trade-marfcSw— Defendant  in  a 
suit  for  the  wrongful  use  of  a  trade- 
mark, brought  in  the  federal  court, 
as  arising  under  a  United  States  law, 
or  as  being  between  citizens  of  differ- 
ent states,  cannot  be  compelled  to  an- 
swer in  a  district  of  which  neither  he 
nor  the  plaintiff  is  an  inhabitant  In 
re  Keasbey  &  Mattison  Co.  (1895)  16 
S.  Ct  273.  160  U.  S.  221,  40  L.  Ed. 
402. 

Jurisdiction  of  suit  against  violator 
of  rights  under  registered  trade-marks 
for  injunction  and  accounting  held  sub- 
ject to  the  provision  of  this  section, 
forbidding  suits  in  district  other  than 
that  of  defendant's  residence.  Rubber 
&  Celluloid  Harness  Trimming  Co.  v. 
John  L.  Whiting-J.  J.  Adams  Co.  (D. 
C.  1913)  210  Fed.  393. 

III.  WAIVER  OF  PRIVILEGE  TO 
BE  SUED  IN  PROPER  DISTRICT 
AND   OBJECTIONS 

65.  Right  to  walvo  prlvll6fe.r-Exemp- 

tion  from  suit  in  a  district  other  than 
that  of  residence  may  be  waived. 
Toland  v.  Sprague  (1838)  12  Pet  300, 
330,  9  L.  Ed.  1093;  St  Louis  &  San 
Francisco  Ry.  Co.  v.  McBride  (1891) 
11  Sup.  Ct  982,  141  U.  S.  127.  35  I/. 
Ed.  659;  In  re  Moore  (1908)  28  Sup. 
Ct  585,  706,  209  U.  S.  490,  52  L.  Ed. 
904,  14  Ann.  Cas.  1164;  Western  Loan 
&  Savings  Co.  v.  Butte  &  B.  ConsoL 
Min.  Co.  (1908)  28  Sup.  Ct  720,  210 
U.  S.  368,  52  L.  Ed.  1101;  Kreigh  ▼- 
Westinghouse,  Church,  Kerr  &  Co. 
(1909)  29  Sup.  Ct  619,  620,  214  U. 
S.  249,  53  L.  Ed.  984;  Southern  Ezp. 
Co.  V.  Todd  (1893)  56  Fed.  104,  5  C. 
C.  A.  432;  Memphis  Sav.  Bank  v. 
Houchens  (1902)  115  Fed.  96,  52  C.  C. 
A.  176;  Iowa  Lillooet  Gold  Min.  Co. 
V.  BUss  (C.  C.  1906)  144  Fed.  446; 
Mahr  v.  Union  Pac.  R.  Co.  (C.  C.) 
140  Fed.  921;  Shanberg  v.  FideUty  & 
Casualty  Co.  of  New  York  (1907)  158 
Fed.  1,  85  C.  C.  A.  343,  19  L.  R.  A. 
(N.  S.)  1206;  McPhee  &  McGinnitj 
Co.  V.  Union  Pac.  R.  Co.  (1907)  158 
Fed.  5.  87  C.  C.  A.  619;  Camp  v.  Bon- 
sal  (1913)  203  Fed.  913,  122  C.  O. 
A.  207;  Taylor  v.  Cook  (C.  C.  1841) 
Fed.  Cas.  No.  13,789;  Kerp  v.  B4ichi- 
gan  L.  S.  R.  Co.  (0.  C.  1873)  Id. 
7,727;  U.  S.  v.  American  BeU  TeL  Co. 
(C.  C.  1886)  29  Fed.  17;  Cooley  v.  Mc- 
Arthur  (C.  C.  1888)  35  Fed.  372; 
Kansas  City  &  T.  R.  Co.  v.  Interstate 
Lumber  Co.  (O.  O.  1888)  37  Fed,  3; 
Norris  v.  Atlas  Steamship  Co.  (C.  C. 
1889)  37  Fed.  279;  Purcell  v.  British 
Land  &  Mortgage  Co.  (C.  C.  1890)  42 
Fed.  465;  Betzoldt  v.  American  Ins. 
Co.  (C.  C.  1891)  47  Fed.  705;  South- 
em  Exp.  Co.  V.  Todd  (1893)  56  Fed. 
104,  5  C.  C.  A.  432;    Smith  v.  Atchi- 
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son,  T.  &  S.  r.  R.  Co.  (C.  C.  1894) 
64  Fed.  1;  Marks  v.  Marks  (C.  G. 
1896)  75  Fed.  321;  Callahan  v.  Hicks 
(C.  C.  1898)  90  Fed.  530;  CoweU  v. 
City  Water  Supply  Co.  (C.  C.  1899) 
96  Fed.  769;  Piatt  v.  Massachusetts 
Real  Estate  Co.  (C.  C.  1900)  103  Fed. 
705;  Fosha  v.  Western  Union  TeL  Co. 
(C.  C.  1902)  114  Fed.  701;  General 
Electric  Co.  v.  Wagner  Electric  Mfg. 
Co.  (C.  C.  1903)  123  Fed.  101,  affirm- 
ed (1904)  130  Fed.  772,  66  C.  C.  A. 
82;  Pepper  v.  Rogers  (C.  C.  1904)  128 
Fed.  987;  Burch  v.  Southern  Pac.  Co. 
(C.  C.  1906)  139  Fed.  350;  Iowa  LU- 
looet  Gold  Min.  Co.  v.  Bliss  (C.  C. 
1906)  144  Fed.  446;  Logan  &  Bryan 
▼.  Postal  Telegraph  &  Cable  Co.  (C. 
0.  1908)  157  Fed.  570;  Sagara  v. 
Chicago,  R.  L  &  P.  Ry.  Co.  (C.  C. 
1911)  189  Fed.  220;  H.  J.  Decker, 
Jr.,  &  Co.  V.  Southern  Ry.  Co.  (C. 
C.  1911)  189  Fed.  224;  Baldwin  v. 
Pacific  Power  &  Light  Co.  (D.  C.  1912) 
199  Fed.  291;  Simpson  v.  Geary  (O. 
C.  1913)  204  Fed.  507;  Trinity  &  S. 
By.  Co.  V.  Brown  (1898)  45  S.  W.  793, 
91  Tex.  673;  State  v.  Frost  (1902)  89 
N.  W.  915,  113  Wis.  623. 

Plaintiffs,  who  were  nonresidents, 
commenced  an  action  at  law  in  the  Cir- 
cuit  Court  of  the  United  States  for  the 
Western  District  of  Texas  against  de- 
fendant, a  resident  of  Bexar  county,  in 
such  district  The  petition  was  filed 
with  the  clerk  of  such  court  at  Waco, 
and  attachment  sued  out,  returnable  at 
that  place,  though  defendant's  residence 
was  in  the  San  Antonio,  and  not  in  the 
Waco,  division  of  the  district  There 
was  but  one  circuit  court  in  the  dis- 
trict, and  one  clerk;  nor  did  the  stat- 
utes of  the  United  States  prescribe  any 
particular  place  in  the  district  for  the 
location  of  the  clerk's  office,  except  that 
Act  June  3,  1884,  c.  64,  23  Stat  36, 
provided  that  there  should  be  a  deputy 
clerk  who  should  keep  an  office  in  El 
Paso,  and  Act  June  9,  1906,  c.  3063, 
34  Stat  226,  required  the  maintenance 
of  a  clerk's  office  at  Del  Rio.  Held, 
that  the  suit  was  properly  commenced, 
and  that,  though  defendant  was  entitled 
to  have  the  process  made  returnable  at 
San  Antonio,  under  Act  March  11,  1902, 
c.  183,  §  9,  32  seat  67,  making  that 
place  the  place  for  return  of  process 
issued  against  defendants  residing  in 
Bexar  county,  such  privilege  was  a 
personal  one,  which  defendant  could 
waive,  and  hence  the  filing  of  the  pe- 
tition and  making  the  process  return- 
able at  Waco  was  not  ground  for  dis- 
missaL  International  Bank  &  Trust 
Co.  V.  Scott  (1908)  159  Fed.  58,  86 
C.  C.  A.  248.  Even  in  a  removed  case. 
Pepper  v.  Rogers  (C.  C.  1904)  128  Fed. 
987.  The  exemption  of  a  defendant 
from  suit  in  any  district  of  which  he  is 
not  an  inhabitant  or  in  which  he  is  not 
found  at  the  time  of  the  service  of  the 
writ  is  an  exemption  which  he  may 
waive,  but  unless  waived  he  need  not 
answer,  and  will  not  be  bound  by  any- 


thing which  may  be  done  against  him 
in  his  absence.  Butterworth  v.  Hill 
(1885)  5  Sup.  Ct  796,  114  U.  S.  128, 
29  L.  Ed.  119.  A  corporation  organiz- 
ed in  one  state  only  cannot  be  sued  in 
a  federal  court  for  any  other  state  ex- 
cept by  a  citizen  of  the  latter  state,  un- 
less it  waive  its  privilege.  Rust  v. 
United  Waterworks  Co.  (1895)  70 
Fed.  129,  17  C.  C.  A.  16. 

The  restriction  as  to  venue  in  suits 
where  diversity  of  citizenship  exists  ia 
a  personal  privilege  of  defendant  which 
he  may  insist  on  or  waive  at  his  elec- 
tion. Western  Union  Telegraph  Co.  ▼. 
Louisville  &  N.  R.  Co.  (D.  C.  1912) 
201  Fed.  932. 

And  see  Central  Trust  Co.  of  New 
York  V.  Virginia,  T.  &  C.  Steel  &  Iron 
Co.  (C.  C.  1893)  55  Fed.  769,  decree 
reversed  Same  v.  McGeorge  (1894)  14 
S.  Ct  286,  151  U.  S.  129,  38  L.  Ed. 
98,  holding  that  the  requirement  that 
one  of  the  parties  shall  be  a  citizen  of 
the  state  in  which  the  suit  was  brought 
cannot  be  waived  by  consent,  or  by  ap- 
pearing and  pleading  to  the  merits,  al- 
though the  parties  are  corporations  or- 
ganized under  the  laws  of  different 
states,  and  one  of  them  has  its  princi- 
pal place  of  business  in  the  state  and 
district  where  suit  is  brought  And 
see  Smellie  v.  Southern  Pac.  Co.  (D. 
C.  1912)  197  Fed.  641,  holding  that 
while  want  of  jurisdiction  of  a  federal 
court  over  a  controversy  cannot  be 
waived,  the  right  to  have  the  action 
brought  in  a  particular  district  may  be 
waived  by  failure  to  object  in  time. 

66.  Manner  of  waiving  privlleoe  In 
general^-A  plaintiff  instituting  a  suit 
in  the  federal  court  of  a  district  other 
than  that  of  the  residence  of  either  of 
the  parties,  waives  the  wrong  venue. 
H.  J.  Decker,  Jr.,  &  Co.  v.  Southern 
Ry.  Co.  (C.  O.  1911)  189  Fed.  224; 
Turk  V.  niinois  Cent  R.  Co.  (D.  C. 
1912)  193  Fed.  252. 

The  right  of  a  claimant  in  a  libel  in 
rem  to  have  the  suit  commenced  in  the 
division  of  the  district  in  which  he  re- 
sides and  in  which  the  ship  was  seized 
(if  any  such  right  he  have)  is  waived 
by  appearing  in  the  suit  as  claimant, 
and  securing  the  release  of  the  vessel 
by  giving  bond  and  stipulation,  and  pro- 
curing a  transfer  of  the  case  to  the  di- 
vision of  his  residence.  The  Willam- 
ette (1895)  70  Fed.  874,  18  C.  C.  A. 
366,  31  L.  R.  A.  715,  modifying  judg- 
ment (D.  C.  1894)  59  Fed.  797,  de- 
cree  modified  (1895)  72  Fed.  79,  18  C. 
C.  A.  373. 

The  right  of  a  party  to  be  sued  in  Uie 
district  of  the  residence  of  either  plain- 
tiff or  defendant  may  be  waived  by  de- 
fendant by  a  trial,  demurrer,  answer, 
or  general  appearance.  McPhee  &  Mc- 
Ginnity  Co.  v.  Union  Pac  R.  Co. 
(1907)  158  Fed.  5,  87  0.  C.  A.  619. 
And  is  waived  by  appearance  and  plead- 
ing to  the  merits.  In  re  Moore  (1908) 
28  Sup.  Ct  585,  706,  209  U.  S.  490,  62 
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L.  Ed.  904,  14  Ann.  Cas.  1164;  West- 
ern Loan  &   Savings  Co.  v.  Butte  & 

B.  Consol.  Min.  Co.  (1908)  28  Sup.  Ct. 
720,  210  U.  S.  368,  52  L.  Ed.  1101; 
Detroit  Trust  Co.  v.  Pontiac  Savings 
Bank  (1912)  196  Fed.  29,  115  C.  0.  A. 
663;  DuUes  v.  H.  D.  Crippen  Mfg.  Co. 
(C.  C.  1907)  156  Fed.  706;  Logan  & 
Bryan  v.  Postal  Telegraph  &  Cable  Co. 
(C.  C.  1908)  157  Fed.  570;  Peale  v. 
Marian  Coal  Co.  (C.  C.  1909)  172  Fed. 
639;  McEldowney  v.  Card  (C.  C.  1911) 
193  Fed.  475.  See,  also.  Ex  parte  Wis- 
ner  (1906)  27  Sup.  Ct.  150,  203  U.  S. 
449,  51  L.  Ed.  264.  By  general  ap- 
pearance and  plea  in  bar.  Norris  v. 
Atlas  Steamship  Co.  (C.  C.  1889)  37 
Fed.  279;  Betzoldt  v.  American  Ins. 
Co.  (C.  O.  1891)  47  Fed.  705.  By  a 
foreign  corporation,  not  only  by  a  vol- 
untary appearance  to  the  suit,  but  by 
doing  business  in  a  state  imposing  the 
condition  of  liability  to  suit  there  by 
service  of  process  on  its  agent.  U.  S. 
V.  American  Bell  Tel.  Co.  (C.  C.  1886) 
29  Fed.  17.  But  the  objection  is  not 
waived  by  a  defendant  by  attending  at 
the  taking  of  depositions  by  the  plain- 
tiff before  the  issues  are  made  up,  nor 
by  failing  to  file  a  plea  in  abatement. 
Pacific  Mut.  Life  Ins.  Co.  of  California 
V.  Tompkins  (1900)  101  Fed.  539,  41  O. 

C.  A.  488. 

Where,  in  an  action  against  a  nonres- 
ident, begun  by  attachment,  she  ap- 
peared specially  and  objected  to  the 
jurisdiction,  and,  after  summons  had 
been  served  on  her,  and  she  had  moved 
to  set  the  same  aside,  she  obtained 
leave  to  withdraw  such  motion,  and 
was  granted  time  to  answer,  she  there- 
by waived  her  objection  to  the  court's 
jurisdiction  of  her  person.  Lebens- 
bergcr  v.  Scofield  (1905)  139  Fed.  380, 
71  C.  C.  A.  476. 

The  objection  that  a  complaint  in  a 
federal  court  omits  to  allege  the  place 
of  residence  of  defendants,  or  that  they 
are  residents  of  the  district  in  which 
they  arc  sued,  is  one  that  they  may 
waive,  and  they  are  held  to  have  waiv- 
ed it  when  they  make  a  general  ap- 
pearance aQd  in  a  demurrer  join  such 
objection  with  the  objection  that  the 
complaint  does  not  state  facts  sufiScient 
to  constitute  a  cause  of  action.  Camp- 
bell «r.  Johnson  (1909)  167  Fed.  102,  92 
C.  C.  A.  554. 

The  objection  to  the  jurisdiction  of 
a  particular  federal  Circuit  Court  of 
a  suit  between  citizens  of  different 
states  because  neither  of  the  parties  is 
a  resident  of  the  district  is  waived  by 
the  defendant  by  appearing  and  filing  a 
motion  to  vacate  an  order  on  grounds 
going  to  the  merits  of  the  bill  as  well 
as  for  want  of  jurisdiction.  Bluefields 
S.  S.  Co.  V.  Steele  (1911)  184  Fed.  584, 
106  C.  C.  A.  564. 

Defendant,  by  appearance  and  pro- 
ceedings, held  to  -  waive  the  right  to 
object  to  the  jurisdiction  of  the  court. 
Page  V.  Chillicothe  (C.  C.  1881)  6  Fed. 
599. 
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A  court  of  the  United  States  is  with- 
out jurisdiction  of  a  suit  as  against  de- 
fendants who  are  nonresidents  of  the 
district,  where  the  complainant  is  also 
a  nonresideDt,  and  the  only  ground  of 
jurisdiction  is  diversity  of  citizenship, 
unless  such  defendants  directly  waive 
their  privilege  by  submitting  them- 
selves to  the  jurisdiction  of  the  court. 
Chesapeake  &  O.  Coal  Agency  Co.  v. 
Fire  Creek  Coal  &  Coke  Co.  (C.  C. 
1902)    119  Fed.  942. 

A  circuit  court  has  jurisdiction  of  a 
suit  where  the  plaintiff  and  defendant 
are  citizens  of  different  states,  and  the 
requisite  amount  is  involved,  although 
neither  is  an  inhabitant  of  the  district, 
when  the  defendant  has  appeared  and 
answeried  to  the  merits  without  objec- 
tion. Occidental  Consolidated  Min.  Co. 
v.  Comstock  Tunnel  Co.  (C.  O.  1903) 
120  Fed.  518. 

Conceding  that  a  surety  company 
which  has  furnished  a  bond  for  a  con- 
tractor for  government  work  is  given 
the  privilege  of  being  sued  thereon  only 
in  the  district  in  which  the  bond  was 
made,  or  in  that  where  it  has  its  prin- 
cipal office,  by  section  3297,  post,  yet  a 
company  waived  such  privilege  where 
it  entered  appearance,  pleaded  to  the 
merits,  and  took  depositions  before 
moving  to  dismiss.  U.  S.  v.  California 
Bridge  &  Construction  Co.  (C.  0. 
1907)   152  Fed.  559. 

The  right  of  a  defendant  to  be  sued 
in  the  federal  district  of  its  residence 
was  waived  by  its  appearance  and  de- 
murring to  the  bill  on  the  ground  that 
plaintiff  was  not  entitled  to  the  relief 
asked,  a  decision  of  which  would  ne- 
cessitate an  exercise  of  jurisdiction 
over  the  controversy.  Peale  v.  Marian 
Coal  Co.  (C.  C.  1909)  172  Fed.  639. 

A  foreign  corporation,  by  appoint- 
ing a  register  agent  on  whom  summons 
could  be  served  |n  Pennsylvania,  did 
not  thereby  waive  its  privilege  to  be 
free  from  suit  in  a  federal  court  of 
Pennsylvania,  except  where  the  plain- 
tiff was  a  citizen  and  resident  of  that 
state.  Hagstoz  v.  Mutual  Life  Ins.  Co. 
of  New  York  (O.  0.  1910)  179  Fed. 
569. 

The  right  is  waive^  by  a  nonresident 
defendant  by  petitioning  for  removal 
from  state  court,  and  by  a  nonresident 
plaintiff  by  filing  an  amended  complaint 
and  by  a  stipulation  after  removal. 
Baldwin  v.  Pacific  Power  &  Light  Co. 
(D.  C.  1912)  199  Fed.  291. 

Failure  of  a  plaintiff,  in  a  suit  against 
the  United  States  under  Tucker  Act,  | 
5,  to  file  his  petition  in  the  district  of 
his  residence,  may  be  and  was  waived 
by  the)  appearance  of  the  Attorney 
General  and  his  appearing  at  the  ex- 
amination of  witness  without  objec- 
tion. New  York  &  O.  S.  S.  Co.  v.  U. 
S.   (D.  C.  1912)  202  Fed.  311. 

Defendants  waived  objections  to  the 
bringing  of  suit  in  a  district  in  which 
none  of  the  parties  resided,  by  moving  to 
dismiss  not  only  on  that  ground,  but  al- 
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80  for  insufBciency  of  the  bill.  Adler 
Goldman  Commission  Co.  v.  Williama 
(D.  O.  1914)  211  Fed.  530.  See,  also, 
Reinstadler  v.  Reeves  (C.  C.  1887)  33 
Fed.  308;  Miller-Magee  Co.  v.  Carpen- 
ter (C.  C.  1888)  34  Fed.  433. 

Where  an  assignor  begins  an  action 
in  a  federal  court  in  a  district  in  which 
he  does  not  reside  and  defendant  ap- 
pears, or  if  he  brings  his  action  in  a 
state  court  in  such  district  and  it  is 
removed,  the  court  of  that  district  has 
jurisdiction.  Cincinnati,  H.  &  D.  Ry. 
Co.  V.  Orr  (D.  C.  1914)  215  Fed.  261. 

Where  a  defendant  corporation,  sued 
in  a  federal  court  in  a  district  of  which 
neither  complainant  nor  any  defend- 
ant is  an  inhabitant,  waives  any  objec- 
tion to  the  place  of  suit  by  appearing 
and  joining  in  complainant's  prayer  for 
a  receiver,  such  waiver  is  conclusive 
upon  third  persons  not  parties,  who 
cannot  claim  that  the  appointment  of 
the  receiver  was  without  jurisdiction; 
there  being  the  requisite  diversity  of 
citizenship  to  confer  constitutional  ju- 
risdiction on  the  court.  Horn  v.  Pere 
Marquette  R.  Co.  (C.  C.  1907)  151 
Fed.  626. 

The  filing  of  a  general  appearance  in 
a  federal  court  in  an  action  commenced 
by  service  of  summons  alone  is  no  waiv- 
er of  defendant's  right  to  move  to  dis- 
miss for  want  of  jurisdiction,  when,  on 
the  subsequent  service  of  the  complaint, 
it  for  the  first  time  appears  that  the 
only  ground  of  federal  jurisdiction  is  di- 
verse citizenship,  and  that  the  action  is 
brought  in  the  wrong  district.  Crown 
Cotton  Mills  V.  Turner  (C.  C.  1897) 
82  Fed.  337. 

Where  a  federal  court  in  which  suit 
was  brought  was  without  jurisdiction, 
because  neither  plaintiff  nor  defendant 
resided  in  the  state  or  district,  and 
such  want  of  jurisdiction  wns  raised  by 
demurrer,  defendant  did  not  waive  the 
objection  either  by  appearing  at  the  tak- 
ing of  depositions  and  cross-examining 
witness  without  declaring  its  intent  to 
insist  on  its  objection  to  the  jurisdic- 
tion, or  by  stipulating  during  the  taking 
of  such  depositions  that  copies  of  let- 
ters and  telegrams  might  be  used  by 
either  party  in  lieu  of  the  originals. 
Stonega  Coal  &  Coke  Co.  v.  Louisville 
&  N.  R.  Co.  (C.  C.  1905)  139  Fed.  271. 

67.  -*~  By  acceptance  of  services- 
Acceptance  of  service  does  not  prevent 
a  defendant  from  moving  to  dismiss  the 
suit  because  brought  in  a  district  in 
which  he  does  not  reside.  U.  S.  y. 
Loughrey  (C.  C.  1890)  43  Fed.  449. 

By  accepting  service  of  process,  de- 
fendant in  a  suit  under  the  patent  laws 
subjects  himself  to  the  jurisdiction  of 
a  court  of  a  district  of  which  he  is  not 
an  inhabitant.  Vermont  Farm  Mach. 
Co.  V.  Marble  (C.  C.  1884)  20  Fed.  117. 
And  see  Butterworth  v.  Hill  (1885)  5 
Sup.  Ct.  796,  114  U.  S.  128,  29  L.  Bd. 
119,  holding  that  the  commissioner  of 
patents  did  not  by  acceptance  of  serv- 


ice   consent    to    be    sued   away    from 
Washington. 

68.  — —  By  consent^^onsent  of  both 
parties  waives  all  objections  to  the  ju- 
risdiction of  a  court  to  which  has  been 
removed  for  diverse  citizenship  a  suit 
which,  by  reason  of  the  nonresidence  of 
both  parties,  could  not  have  been 
brought  in  that  particular  court  in  the 
first  instance.  In  re  Moore  (1908)  28 
Sup.  Ct  685,  706,  209  U.  S.  490,  52 
li.  Ed.  904,  14  Ann.  Cas.  1164.  A  for- 
eign corporation  which  in  pursuance  of 
the  laws  of  a  state  in  which  it  car- 
ries on  business  designates  a  person 
on  whom  process  may  be  served  there- 
by consents  to  be  sued  in  the  district 
of  the  state.  Runkle  v.  Lamar  Ins. 
Co.  (C.  C.  1880)  2  Fed.  9;  Gray  v. 
Quicksilver  Min.  Co.  (C.  C.  1884)  21 
Fed.  288;  Consolidated  Store  Service 
Co.  V.  Lamson  Con  sol.  Store  Service  Co, 
(C,  C.  1890)  41  Fed.  833;  Gilbert  v.  New 
Zealand  Ins.  Co.  (C.  C.  1892)  49  Fed. 
884,  15  L.  R.  A.  125;  Clark  v.  Southefm 
Pac.  Co.  (C.  C.  1909)  175  Fed.  122. 
CONTRA,  see  Rowbotham  v.  George 
P.  Steele  Iron  Co.  (C.  C.  1896)  71  Fed. 
758.  And  see  Piatt  v.  Massachusetts 
Real  Estate  Co.  (C:  C.  1900)  103  Fed. 
705,  holding  that  a  corporation  com- 
plying with  a  statute  of  another  state 
prescribing  the  conditions  for  foreign 
corporations  doing  business  therein 
does  not  consent  to  be  sued  in  a  feder- 
al court  by  a  nonresident. 

In  an  action  against  a  railroad  com- 
pany, removed  from  a  state  court  to  the 
federal  circuit  court  of  Iowa,  a  de- 
murrer to  a  plea  to  the  jurisdiction  ad- 
mitting that  defendant  was  a  foreign 
corporation,  that  it  was  not  operating 
a  line  of  railroad  within  Iowa,  and 
that  the  cause  of  action  did  not  grow 
out  of  any  business  transaction  at  any 
office  or  agency  of  defendant  in  Iowa, 
and  not  showing  that  defendant's  agent 
on  which  service  was  made  in  Iowa 
might  not  have  been  a  traveling  agent 
without  any  office  in  Iowa,  defendant 
had  not  consented  to  be  found  within 
the  state  of  Iowa,  and,  therefore,  being 
a  foreign  corporation,  defendant  was 
not  within  the  jurisdiction  of  the  courts 
of  Iowa,  either  state  or  federal.  Elgin 
Canning  Co.  v.  Atchison,  T.  &  S.  F.  R. 
Co.  (C.  C.  1885)  24  Fed.  866. 

By  consent  of  the  parties  a  cause  in 
equity  may  be  finally  heard  and  decided 
hy  a  circuit  judge  of  the  United  States 
within  his  circuit,  but  outside  of  the 
district  in  which  the  cause  is  pending; 
and  a  recital  in  the  decree  directed  to 
be  entered  on  such  hearing,  in  accord- 
ance vrith  the  usual  practice,  that  the 
cause  was  heard  in  open  court  in  the 
district,  is  conclusive  on  all  the  par- 
ties who  participate  in  the  hearing. 
Continental  Trust  Co.  of  New  York  v, 
Toledo,  St.  L.  &  K  O.  R.  Co.  (C.  O. 
1900)  99  Fed.  171. 

This  section  does  not  affect  the  gen- 
eral jurisdiction  of  the  court,  where  the 
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requisite  diversity  of  dtisenship  ap- 
pears, but  creates  a  personal  exemption 
in  favor  of  a  defendant,-  which  he  may 
.waive  by  agreement  or  consent  Piatt  v. 
Massachusetts  Real  Estate  Co.  (G.  G. 
1900)  103  Fed.  705. 

Where  a  case  involves  a  federal  ques- 
tion, the  parties  may  agree  to  try  it 
in  a  federal  district  other  than  that  of 
which  the  defendant  is  an  inhabitant, 
notwithstanding  this  section.  Where 
there  is  in  fact  a  controversy  between 
citizens  of  different  states,  the  parties 
can  confer  jurisdiction  on  a  particular 
federal  Circuit  Court,  though  it  is  not 
the  circuit  court  of  the  residence  of 
either  plaintiff  or  defendant  Hubbard 
V.  Chicago,  M.  &  St.  P.  By.  Co.  (G.  C- 
1910)  176  Fed.  994. 

Where  there  is  a  diversity  of  citizen- 
ship which  gives  jurisdiction  to  a  feder- 
al court,  the  objection  that  there  is  no 
jurisdiction  in  a  particular  district  may 
be  waived  by  appearing  and  pleading 
to  the  merits,  but,  where  no  federal 
court  has  jurisdiction  consent  of  the 
parties  cannot  confer  it  In  re  Winn 
(1909)  29  Sup.  Ct  515,  519,  213  U.  S. 
458,  53  L.  Ed.  873. 

69.  — —  By  appearano6^-A  special 
appearance  by  a  corporation  defendant 
for  the  purpose  of  objecting  to  the 
jurisdiction  on  the  ground  of  non- 
residence  in  the  district  where  the  suit 
was  brought  does  not  waive  the  objec- 
tion to  the  jurisdiction  of  the  court  on 
that  ground.  Ex  parte  Shaw  (1892)  12 
Sup.  Ct  935,  938,  145  U.  S.  444,  36 
L.  Ed.  7^. 

A  nonresident  defendant  not  person- 
ally served  in  an  attachment  suit  does 
not  submit  to  the  jurisdiction  of  the 
court  by  specially  appearing  for  the 
purpose  of  objecting  to  the  jurisdiction 
on  the  ground,  among  others,  that  the 
property  in  question  was  not  subject 
to  attachment  or  garnishment.  Big 
Vein  Coal  Co.  of  West  Virginia  v.  Read 
(1913)  33  Sup.  Ct  694,  229  U.  S.  31, 
57  L.  Ed.  1053.  The  privilege  is  not 
waived  where  defendant  makes  a  special 
appearance  for  the  express  purpose  of 
challenging  the  jurisdiction  over  his 
person,  though  he  may  combine  with  his 
motion  or  plea  to  the  jurisdiction  mat- 
ter going  to  the  subject  of  the  suit,  as 
that  it  is  not  within  the  jurisdiction  of 
the  court  as  a  court  of  equity  to  de- 
termine the  cause  as  presented  by  the 
bill.  Southern  Pac.  Co.  v.  Arlington 
Heights  Fruit  Co.  (1911)  191  Fed.  101, 
111  C.  C.  A.  581,  reversing  decree 
Arlington  Heights  Fruit  Co.  v.  South- 
ern Pac.  Co.  (C.  C.  1909)  175  Fed.  141. 
A  corporation,  sued  by  a  nonresident  in 
the  Circuit  Court  for  the  Maine  Dis- 
trict as  organized  in  that  state,  though 
in  fact  a  citizen  of  another  state,  with 
the  right  to  object  to  the  jurisdiction 
of  the  court  in  that  district,  waives 
such  right  by  entering  a  general  ap- 
pearance ;  and,  as  it  has  full  knowledge 
of  the  facts  it  cannot  avail  itself  of  the 
objection  after  plaintiff  has  amended 
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his  declaration  to  correctly  allege  its 
citizenship.  Howland  Pulp  &  Paper  Co. 
V.  Alfreds  (1910)  179  Fed.  482,  103 
O.  C.  A.  62. 

The  right  of  a  defendant  to  be  sued 
in  the  proper  district  is  waived  by  gen- 
eral appearance.  Pollard  y.  Dwight 
(1808)  4  Cranch,  421,  2  L.  Ed.  666; 
Gracie  v.  Palmer  (1823)  8  Wheat  699, 
700,  5  L.  Ed.  719;  St.  Louis  &  S.  F. 
By.  Co.  V.  McBride  (1891)  11  Sup. 
Ct  982,  141  U.  S.  127,  35  L.  Ed.  659; 
Interior  Const  &  Imp.  Co.  v.  Gibney 
(1895)  16  Sup.  Ct  272,  273.  160  U. 
S.  217,  40  L.  Ed.  401;  Southern  Exp. 
Co.  V.  Todd  (1893)  56  Fed.  104,  5  G. 
C.  A.  432;  Van  Doren  v.  Pennsylvania 
R.  Co.  (1899)  93  Fed.  260,  35  C.  C.  A. 
282;  Iowa  LiUooet  Gold  Min.  Co.  v. 
Bliss  (C.  a  1906)  144  Fed.  446;  Mid- 
land Contracting  Co.  v.  Toledo  Foundry 
&  Machine  Co.  (1907)  154  Fed.  797, 
83  C.  C.  A.  489;  Eldorado  Coal  &  Min- 
ing Co.  V.  Mariotti  (C.  C.  A.  1914)  215 
Fed.  51;  U.  S.  v.  New  York  &  O.  S.  S. 
Co.  (C.  O.  A.  1914)  216  Fed.  61;  Le- 
high Valley  Coal  Co.  v.  Yensavage 
(1914)  218  Fed.  547, 134  C.  G.  A.  275; 
Harrison  v.  Rowan  (G.  C.  1818)  Fed. 
Gas.  No.  6,140;  McLean  v.  Lafayette 
Bank  (C.  C.  1846)  Fed.  Gas.  No.  8,888; 
McCloskey  v.  Cobb  (G.  G.  1866)  Fed. 
Gas.  No.  8,702;  Chittenden  v.  Darden 
(C.  G.  1875)  Fed.  Gas.  No.  2,688; 
Foote  V.  Massachusetts  Ben.  As8*n  (G. 
G.  1889)  39  Fed.  23.  Noonan  v.  Dela- 
ware, L.  c'b  W.  R.  Co.  (G.  C.  1895)  68 
Fed.  1;  Lowry  v.  Tile,  Mantel  &  Grate 
Ass'n  of  California  (C.  G.  1899)  98 
Fed.  817;  Piatt  v.  Massachusetts  Real 
Estate  Co.  (G.  C.  1900)  103  Fed.  705; 
Von  Voight  v.  Michigan  Cent.  R.  Co. 
(C.  C.  1904)  130  Fed.  398;  Mahr  v. 
Union  Pac.  R.  Co.  (G.  G.  1905)  140 
Fed.  921,  judgment  affirmed  (1909)  170 
Fed.  669,  96  C.  C.  A.  19;  Irving  v. 
Joint  Dist  Council  of  New  York  and 
Vicinity  of  United  Brotherhood  of  Car- 
penters, etc.  (C.  C.  1910)  180  Fed. 
896;  Gearlds  v.  Johnson  (C.  C.  1911) 
183  Fed.  611;  Simpson  v.  Geary  (D.  G. 
1913)  204  Fed.  507;  New  York  &  O.  S. 
S.  Go.  V.  U.  S.  (D.  C.  1912)  202  Fed. 
311. 

Where  a  suit  is  brought  in  a  federal 
circuit  court,  on  the  ground  of  diverse 
citizenship,  to  enforce  a  claim  to  land 
situated  in  the  district,  defendants,  who 
have  voluntarily  appeared  and  submit- 
ted their  claims  to  adjudication,  cannot 
afterwards  object  to  the  jurisdiction, 
on  the  ground  that  the  suit  is  not 
brought  in  the  district  of  the  residence 
of  either  plaintiffs  or  defendants. 
Hatch  V.  Ferguson  (C.  G.  1893)  57 
Fed.  966,  decree  affirmed  (1895)  68 
Fed.  43,  15  C.  G.  A.  201,  33  L.  R.  A. 
759.  Where  a  federal  court  has  no 
jurisdiction  under  R.  S.  §  739,  embodied 
herein,  a  subsequent  appearance  of  de- 
fendant in  an  attachment  case  does 
not  waive  the  invalidity  of  the  pro- 
ceedings. Noyes  v.  Canada  (G.  O. 
1887)   30  Fed.  665.     But  see  Rein- 
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stadler  v.  Reeves  (O.  C.  1887)  38  Fed. 
808,  holding  that  the  formal  appearance 
of  defendants  on  the  first  rule  day,  fol- 
lowed on  the  second  rule  day  by  an  as- 
sertion of  the  right  to  be  sued  in  the 
district  of  their  residence,  is  not  a 
waiver  of  their  right  to  raise  the  juris- 
dictional question.  See,  also,  Detroit 
trust  Co.  V.  Pontiac  Savings  Bank 
(1912)  196  Fed.  29,  115  C.  O.  A.  663. 

Defendant  held  to  have  waived  right 
to  object  that  suit  between  New  York 
and  Kentucky  corporations  was  *  not 
brought  in  proper  district,  by  appear- 
ing and  filing  motion  to  dismiss  on  the 
merits.  Western  Union  Telegraph  Co. 
V.  LouisvUle  &  N.  R.  Co.  (D.  C.  1915) 
229  Fed.  234. 

Where  the  assignee  brings  an  action 
in  a  district  other  than  that  where  the 
proceedings  are  pending,  an  appear- 
ance and  answer  by  defendant  does  no't 
preclude  him  from  raising  the  question 
of  jurisdiction.  Jobbins  v.  Montague 
(D.  C.  1872)   Fed.  Cas.  No.  7,330. 

The  'objection  that  a  complaint  in  a 
federal  court  omits  to  allege  the  place 
of  residence  of  defendants,  or  that  they 
are  residents  of  the  district  in  which 
they  are  sued,  is  one  that  they  may 
waive,  and  they  are  held  to  have  waiv- 
ed it  when  they  make  a  general  ap- 
pearance and  in  a  demurrer  join  such 
objection  with  the  objection  that  the 
complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  Camp- 
bell V.  Johnson  (1909)  167  Fed.  102 
92  C.  C.  A.  554. 

70. By  failure  to  plead  privilege. 

—The  exemption  from  suit  in  the  federal 
court,  in  any  district  other  than  that 
of  defendant's  residence,  is  waived,  if 
not  pleaded.  Interior  Const.  &  Imp. 
Co.  V.  Gibney  (1895)  160  U.  S.  217, 
16  Sup.  Ct.  272,  40  L.  Ed.  401;  Walker 
V.  Windsor  Nat.  Bank  (1893)  56  Fed. 
76,  5  C.  C.  A.  421;  Von  Auw  v.  Chi- 
cago Toy  &  Fancy  Goods  Co.  (C.  C. 
1895)  69  Fed.  448;  McBride  v.  Grand 
de  Tour  Plow  Co.  (C.  C.  1889)  40 
Fed.  162;  Norris  v.  Atlas  S.  S.  Co. 
(C.  C.  1889)  87  Fed.  279;  Hoover  ft 
Allen  Co.  v.  Columbia  Straw-Paper  Co., 
(C.  C.  1895)  68  Fed.  945;  Vermont 
Farm  Mach.  CJo.  v.  Gibson  (C.  O.  1892) 
50  Fed.  423,  decree  afSirmed  (1893)  50 
Fed.  143,  5  C.  C.  A.  451. 

Where,  in  an  action  in  a  federal  court 
by  an  employ^  against  a  railroad  com- 
pany for  a  personal  injury,  although 
the  petition  did  not  expressly  declare 
upon  the  federal  employer's  liability 
statute,  the  court  submitted  the  case 
to  the  jury  upon  the  theory  that  it  was 
based  on  that  statute,  the  failure  of  de- 
fendant at  any  time  to  raise  the  ob- 
jection that  it  was  not  suable  under 
such  statute  in  that  district  was  a 
waiver  of  such  objection.  Erie  R.  Co. 
V.  Kennedy  (1911)  191  Fed.  332,  112 
C.  C.  A.  76. 

The  objection  that  the  cause  of  ac* 
tiou  arose  in  another  district  is  waiv- 
ed  when   not    raised  in   the    answer. 


Black  V.  Thorne  (C.  0.  1872)  Fed.  Cas. 
No.  1,465. 

The  venue  prescribed  is  a  personal 
privilege  granted  to  defendant  and  may 
be  waived  either  expressly  or  by  fail- 
ure to  take  advantage  of  it  in  due  time 
and  by  appropriate  means.  Fribourg 
V.  Pullman  Co.  (C.  C.  1910)  176  Fed. 
981. 

Where  plaintiffs  made  no  motion  to 
remand,  they  could  not  object,  for  the 
first  time  on  writ  of  error,  that  the 
removal  was  not  to  the  proper  district 
Klink  V.  Chicago,  R.  I.  &  P.  Ry.  Co. 
(1915)  219  Fed.  457,  135  C.  0.  A.  169. 

The  act  requires  no  more  to  consti- 
tute residence  than  is  required  in  Che 
residence  element  of  citizenship,  and 
that  the  provision  of  the  act  as  to  the 
district  in  which  the  action  shall  be 
brought  does  not  touch  the  general  ju- 
risdiction of  the  court  over  the  case, 
but  affects  only  the  mode  of  bringing 
the  defendant  within  the  jurisdiction, 
and  is  a  personal  privilege,  which  is 
waived  unless  the  objection  is  seasona- 
bly taken.  Marks  v.  Marks  (C.  C. 
1896)  75  Fed.  321. 

While  want  of  jurisdiction  of  a  fed- 
eral court  over  a  controversy  cannot 
be  waived,  the  right  to  have  the  action 
brought  in  a  particular  district  may  be 
waived  by  failure  to  object  in  time. 
Smellie  v.  Southern  Pac.  Co.  (D.  C. 
1912)  197  Fed.  641. 

71.  — -  By  proceedings  for  and  re- 
moval into  federal  court.— The  inhibi- 
tion against  bringing  of  a  suit  in  any 
district  other  than  one  of  which  either 
plaintiff  or  defendant  is  an  inhabitant 
is  waived  by  defendant's  removal  into  a 
federal  court  of  a  suit  brought  in  a 
court  of  a  state  of  which  neither  of 
the  parties  is  an  inhabitant.  Memphis 
Sav.  Bank  v.  Houchens  (1902)  115  Fed. 
96,  52  C.  C.  A.  176. 

The  removal  from  state  to  national 
court,  or  joinder  of  objection  to  district 
with  general  demurrer  waives  the  ob- 
jection that  the  suit  is  pending  in  the 
wrong  district  United  States  Fidelity 
&  Guaranty  Co.  v.  Board  of  Com'rs  of 
Woodson  County,  Kan.  (1906)  145  Fed. 
144,  76  O.  C.  A.  114- 

Where,  after  removal  of  a  cause, 
plaintiff  appears  and  pleads  and  goes  to 
trial  without  objection  or  motion  to 
remand,  the  fact  that  neither  party  is 
a  resident  of  the  district  does  not  de- 
prive the  court  of  jurisdiction.  Shan- 
berg  V.  Fidelity  &  Casualty  Co.  of 
New  York  (1907)  158  Fed.  1,  85  C. 
O.  A.  343,  19  L.  R.  A.  (N.  S.)  1206. 
affirming  judgment  (C.  C.  1905)  143 
Fed.  651. 

Where  defendant  Is  sued  in  a  court 
of  a  state  in  which  neither  he  nor 
plaintiff  resides,  and  removes  the  cause 
to  the  federal  court  in  such  district, 
plaintiff,  having  elected  to  institute  the 
suit  in  such  state  court,  cannot  object  to 
such  removal  on  the  ground  that  de- 
fendant is  not  a  citizen  or  resident  of 
the    district,    and    that    therefore    the 
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court  would  not  have  had  original  jn- 
piediction  of  the  suit  Cowell  v.  City 
Water-supply  Co.  (C.  C.  1899)  96 
Fed.  769. 

A  defendant  by  appearing  in  the 
courtff  of  a  state  in  which  neither 
plaintiff  nor  defendant  resided,  and 
filing  a  bond  and  petition  to  remove  the 
case  to  the  federal  court,  thereby  waiv- 
ed his  right  to  be  sued  in  the  district 
of  his  residence,  and  thereby  submitted 
himself  to  the  jurisdiction  of  the  state 
court;  and  hence  plaintiff,  after  remov- 
al, is  not  entitled  to  have  the  case  re- 
manded on  the  ground  that  the  federal 
circuit  court  had  no  jurisdiction,  in  that 
neither  plaintiff  nor  defendant  was  a 
resident  of  the  ertate  in  which  the  suit 
was  brought  Whitworth  v.  Illinois 
Cent  R.  Co.  (C.  C.  1901)  107  Fed. 
557. 

The  right  is  waived  by  a  nonresident 
defendant  petitioning  for  removal  from 
state  court.  Baldwin  v.  Pacific  Power 
&  Light  Co.  (D.  C.  1912)  199  Fed.  291. 

72. By  pleading  to  the  merita^^ 

The  right  to  be  sued  in  the  proper  dis- 
trict is  waived  by  pleading  to  the  mer- 
its. St.  Louis  &  S.  F.  Ry.  Co.  v.  Mc- 
Bride  (1891)  11  Sup.  Ct  982,  141  U. 
S.  127,  35  L.  Ed.  659;  IngersoU  v. 
Coram  (1908)  29  Sup.  Ct  92,  95,  211 
U.  S.  335,  53  L.  Ed.  208;  Southern 
Exp.  Co.  V.  Todd  (1893)  56  Fed.  104, 

5  C.  C.  A.  432;    Shanberg  v.  Fidelity 

6  Casualty  Co.  of  New  York  (1907) 
158  Fed.  1,  85  C.  C.  A.  343,  19  L.  R. 
A.  (N.  S.)  1206;  Atchison,  T.  &  S. 
F.  Ry.  Co.  V.  GiilUand  (1912)  193  Fed. 
608,  113  C.  C.  A.  476;  Detroit  Trust 
Co.  V.  Pontiac  Savingsf  Bank  (1912) 
196  Fed.  29.  115  C.  C.  A.  663;  Le- 
high Valley  Coal  Co.  v.  Yensavage 
(1914)  218  Fed.  547,  134  C.  C.  A.  275; 
Occidental  Consolidated  Min.  Co.  v. 
Comstock  Tunnel  Co.  (C.  C.  1903)  120 
Fed.  518;  Logan  &  Bryan  v.  Postal 
Telegraph  &  Cable  Co.  (C.  C.  1908)  157 
Fed.  570;  Ware-Kramer  Tobacco  Co. 
V.  American  Tobacco  Co.  (C.  C.  1910) 
178  Fed.  117.  By  defendant  uniting  a 
plea  to  the  merits  with  a  plea  claiming 
his  privilege  to  be  sued  in  anoth- 
er district  Baltimore  &  O.  R.  Co. 
V.  Doty  (1904)  133  Fed.  866,  67  C.  C. 
A.  38.  By  answering  without  objec- 
tion to  the  jurisdiction  on  that  ground 
waives  such  objection.  Blackburn  v. 
Selma,  M.  &  M.  R.  Co.  (C.  C.  1879) 
Fed.  Cas.  No.  1,467;  Atchison,  T.  & 
S.  F.  Ry.  Co.  V.  Gilliland  (1912)  193 
Fed.  608,  113  C.  C.  A.  476;  Northweert- 
ern  Lumber  Co.  v.  Cizen  (1912)  196 
Fed.  454.  116  C.  C.  A.  228. 

A  foreign  corporation  sued  in  a  fed- 
eral court  entered  a  general  appearance 
and  demurred  to  the  complaint  for 
want  of  jurisdiction;  the  complaint  al- 
leging no  jurisdictional  facts.  An 
amended  complaint  was  filed,  alleging 
diversity  of  citizenship  and  that  plain- 
tiff was  a  resident  of  the  district  De- 
fendant answered,  denying  such  allega- 
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tion  of  residence,  joining  issue  on  the 
merits,  and  also  pleading  a  counter- 
claim. Held,  that  it  did  not  waive  its 
objection  to  being  sued  in  that  district, 
and  that,  when  on  the  hearing  it  ap- 
peared that  plaintiff  was  not  a  resident 
of  the  district,  it  was  entitled  to  a  dis- 
missal of  the  action.  Leonard  v.  Mer- 
chants' Coal  Co.  (1908)  162  Fed.  885, 
89  C.  C.  A.  575. 

The  objection  to  the  jurisdiction  of  a 
particular  federal  Court  of  a  suit  be- 
tween citizens  of  different  states  be- 
cause neither  of  the  parties  is  a  resi- 
dent of  the  district  is  waived  by  the  de- 
fendant by  appearing  and  filing  a  mo- 
tion to  vacate  an  order  on  grounds  go- 
ing to  the  merits  of  the  bill  as  well  as 
for  want  of  jurisdiction.  Bluefields  S. 
S.  Co.  V.  Steele  (1911)  184  Fed.  584, 
106  C.  C.  A.  564. 

Where  an  action  by  a  subcontractor 
on  the  bond  of  the  contractor  for  pub- 
lic improvement  was  brought  in  the 
wrong  dififtrict,  but  the  surety  filed  an 
afBdavit  of  defense  containing  defenses 
to  the  merits,  the  objection  was  waiv- 
ed. U.  S.  V.  Schofield  Co.  (C.  C.  1910) 
182  Fed.  240,  judgment  affirmed  Titie 
Guaranty  &  Surety  Co.  v.  U.  S.  (1911) 
187  Fed.  98.  109  C.  C.  A.  106,  writ  of 
certiorari  denied  (1911)  32  Sup.  Ct  523, 
223  U.  S.  720.  56  L.  Ed.  629,  motion 
to  vacate  supersedeas  granted  (1912) 
32  Sup.  Ct  168.  222  U.  S.  401.  56  K 
Ed.  248. 

73.  —  By  demurrer.— Objection  to 
jurisdiction  held  waived  by  demurring 
on  grounds  reaching  to  merits  of  cause 
of  action.  Western  Loan  &  Savings 
Co.  V.  Butte  &  B.  Consol.  Min.  Co. 
(1908)  28  Sup.  Ct  720,  210  U.  S.  368, 
52  L.  Ed.  1101;  Texas  Co.  v.  Central 
Fuel  Oil  Co.  (1912)  194  Fed.  1,  114 
C.  C.  A.  21;  Scott  v.  Hoover  (C.  C. 
1900)  99  Fed.  247. 

Where  circuit  courts  have  jurisdiction 
of  a  controversy  by  reason  of  the 
amount  involved,  and  the  diverse  dti- 
zensbip  of  the  parties,  defendant  by  de- 
murring on  its  first  appearance,  not 
only  on  the  ground  that  the  court  had 
no  jurisdiction,  but  also  on  the  ground 
that  the  complaint  did  not  state  facta 
sufficient  to  constitute  a  cause  of  ac- 
tion, waives  the  provision  that  no  dvil 
suit  shall  be  brought  by  original  pro- 
cess in  any  other  district  than  that 
whereof  he  is  an  inhabitant  St  Lonia 
&  S.  F.  Ry.  Co.  V.  McBride  (1891)  11 
Sup.  Ct  982.  141  U.  S.  127,  35  L.  Ed. 
659.  Error  in  bringing  the  suit  in  the 
wrong  district  was  waived  by  a  demur- 
rer, not  only  objecting  to  the  venue,  but 
asserting  that  plaintiff  had  no  cause  of 
action  on  the  merits.  Marian  Coal  Co. 
V.  Peale  (1913)  204  Fed.  161.  122  O. 
C.  A.  397,  modifying  decree  Peale  ▼. 
Marian  Coal  Co.  (C.  C.  1911)  190  Fed. 
376.  And  is  waived  by  general  demur- 
rer. Grove  v.  Grove  (C.  C.  1899)  93 
Fed.  865;  Ware-Kramer  Tobacco  Co. 
y.  American  Tobacco  Co.  (C  O.  1910) 
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178  Fed.  117.  But  see  Chesapeake  k 
a  Coal  Agency  Co.  v.  Fire  Creek  Coal 
&  Coke  Co.  <C.  C.  1002)  119  Fed.  942, 
holding  that  the  filing  of  a  demurrer  to 
the  bill,  though  on  other  grounds,  is  not 
a  waiver. 

74.  ^—  By  motion  to  dismiss^^In  a 

suit  between  citizens  of  different  states 
to  set  aside  alleged  fraudulent  convey- 
ances, objection  to  bringing  of  suit  in 
district  in  which  none  of  the  parties  re- 
sided held  waived  by  moving  to  dismiss, 
not  only  on  that  ground,  but  for  insuffi- 
ciency of  the  bill.  Adler  Goldman  Com- 
mission Co.  V.  Williams  (D.  C.  1914) 
211  Fed.  530. 

75.  Manner    of    raising    question    of 

venue.— Diversity  of  citizenship  will  not 
give  authority  to  federal  courts  to  ren- 
der a  judgment  in  personam  where  nei- 
ther plaintiffs  nor  defendants  are  inhab- 
itants of  the  district  in  which  suit  is 
brought  and  where  defendant  appears 
specially  and  objects  to  jurisdiction  be- 
ing exercised  over  it.  Ladew  v.  Tennes- 
see Copper  Co.  (1910)  31  Sup.  Ct.  81, 
218  U.  S.  357,  54  L.  Ed.  1069. 

The  question  whether  a  suit  uoi  a  fed- 
eral court  is  maintainable  in  the  district 
where  brought,  under  the  statute,  may 
be  raised  either  by  motion  to  set  aside 
the  service  of  process  or  by  special  de- 
murrer, where  a  special  appearance  is 
made  for  that  purpose  only,  and  before 
pleading  to  the  merits.  Southern  Pac. 
Co.  V.  Denton  (1892)  13  Sup.  Ct.  44, 
146  U.  S.  206,  36  L.  Ed.  942;  Mexican 
Cent.  Ry.  Co.  v.  Pinkney  (1893)  13 
Sup.  Ct.  859,  149  U.  S.  194,  37  L.  Ed. 
699;  Ware-Kramer  Tobacco  Co.  v. 
American  Tobacco  Co.  (C.  C.  1910) 
178  Fed.  117.  The  objection  of  a  de- 
fendant to  the  maintenance  of  an  ac- 
tion against  him  in  a  federal  court  on 
the  ground  that  neither  he  nor  plaintiff 
is  a  resident  of  the  district  may  be  tak- 
en by  demurrer  under  the  Kentucky 
practice  where  the  facts  appear  on  the 
face  of  the  petition.  Tice  v.  Hurley  (C. 
C.  1906)  145  Fed.  391.  Where  a  bill 
shows  on  its  face  that  defendant  is  not 
an  inhabitant  of  the  district  wherein 
the  suit  is  brought,  defendant  may  as- 
sert his  objection  to  being  served  out 
of  the  district  of  his  residence  by  de- 
murrer as  well  as  by  motion  to  dismiss. 
Eeinstadler  v.  Reeves  (C.  C.  1887)  33 
Fed.  308;  Miller-Magee  Co.  v.  Carpen- 
ter (C.  C.  18S8)  34  Fed.  433.  The  ob- 
jection is  waived  by  general  appearance, 
and  is  not  raised  by  a  demurrer  after 
such  appearance.  Noonan  v.  Delaware, 
L.  &  W.  R.  Co.  (C.  C.  1S95)  68  Fed.  1. 
The  objection  that  the  suit  was  not 
brought  in  the  district  of  defendant's 
residence,  or  where  he  was  found  at  the 
time  of  service,  will  be  considered  waiv- 
ed, unless  taken  by  plea  in  abatement. 
De  Wolf  V.  Rabaud  (1828)  26  U.  S.  (1 
Pet.)  476,  7  L.  Ed.  227. 

76.  Time  to  raise  objection  to  avoid 

waiver.— The  objection  that  the  suit  is 
brought  in  the  wrong  district  cannot  be 
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raised  by  the  defendant  after  he  has 
pleaded  in  bar.  Texas  &  P.  R.  Co.  v. 
Saunders  (1894)  14  Sup.  Ct.  257,  259, 
151  U.  S.  105,  38  L.  Ed.  90.  An  ob- 
jection to  the  jurisdiction  made  for  the 
first  time  by  motion  in  arrest  of  judg- 
ment is  too  late.  Southern  Exp.  Co.  v. 
Todd  (1893)  56  Fed.  104,  5  C.  C.  A. 
432.  Objection  cannot  be  raised  for  the 
first  time  on  appeal.  Carter-Crume  Co. 
V.  Peurrung  (1898)  80  Fed.  439,  30  C. 
C.  A.  174,  judgment  affirmed  (1900)  99 
Fed.  888,  40  C.  C.  A.  150.  The  priv- 
ilege is  waived  unless  the  objection  is 
seasonably  taken.  Marks  v.  Marks  (C. 
C.  1806)  75  Fed.  321. 

The  Circuit  Courts  of  the  United 
States  having  full  jurisdiction  of  pat- 
ent case^  the  limitation  in  respect  to 
the  district  of  residence  of  a  defendant 
or  of  place  of  business  and  acts  of  in- 
fringement may  be  waived,  and  the  ob- 
jection cannot  be  made  after  the  case 
has  proceeded  beyond  the  pleadings,  and 
into  the  taking  of  testimony.  General 
Electric  Co.  v.  Wagner  Electric  Mfg. 
Co.  (C.  C.  1903)  123  Fed.  101,  affirmed 
(1904)  130  Fed.  772,  66  C.  C.  A.  82. 

77.  Persons  who  may  raise  objection 
to  avoid  waiver.— One  defendant  cannot 
object  as  to  jurisdiction  over  another 
defendant,  who  admits  that  his  citizen- 
ship is  rightfully  described  to  give  ju- 
risdiction. Harrison  v.  Urann  (C.  C. 
1840)  Fed.  Cas.  No.  6.146. 

Where  suit  is  brought  by  a  citizen  of 
Massachusetts  against  a  Vermont  cor- 
poration and  a  New  York  corporation 
in  the  circuit  court  of  Vermont,  it  will 
not  be  dismissed  on  motion  of  the  Ver- 
mont corporation  for  want  of  jurisdic- 
tion of  the  parties,  in  the  absence  of  ob- 
jection by  the  New  York  company,  es- 
pecially if  the  suit  is  a  proceeding  to 
enforce  an  equitable  claim  to  property 
in  the  district,  within  R.  S.  §  738,  post, 
§  1039.  Jewett  v.  Bradford  Sav.  Bank 
&  Trust  Co.  (C.  C.  1891)  45  Fed.  801. 

Nonresidents,  only,  can  object  to  the 
jurisdiction  of  the  court  when  residents 
and  nonresidets  of  the  district  are  join- 
ed in  one  suit.  Smith  v.  Atchison,  T. 
&  S.  F.  R.  Co.  (C.  C.  1894)  64  Fed.  1. 

The  provision  exempting  a  defendant 
from  being  sued  in  any  district  other 
than  that  of  his  domicile  is  for  his  ben- 
efit, and  may  be  waived  by  him;  and, 
if  he  makes  no  objection  to  the  juris- 
diction of  the  court  on  that  ground,  the 
plaintiff  cannot,  nor  is  the  court  ousted 
of  jurisdiction.  Callahan  v.  Hicks  (C. 
C.  1898)  90  Fed.  539. 

Where  the  requisite  diversity  of  cit- 
izenship exists  between  the  parties  to 
give  a  federal  court  jurisdiction,  the 
objection  that  the  suit  is  brought  in  a 
district  where  neither  resides  is  one 
which  may  be  waived,  and,  when  it  has 
been  waived  by  a  defendant  corporation 
by  appearing  and  voluntarily  submitting 
itself  to  the  jurisdiction  of  the  court,  it 
cannot  be  raised  by  a  stockholder  of 
such  corporation  who  is  subsequently 
permitted  to  intervene.    Citisens*  Bank 
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&  Trust  Co.  ▼.  Union  Mining  &  Gold 
Co.  (C.  C.  1900)  106  Fed.  97. 

Where  a  defendant  corporation,  sued 
in  a  federal  court  in  a  district  of  which 
neither  complainant  nor  any  defendant 
is  an  inhabitant,  waives  any  objection 
to  the  place  of  suit  by  appearing  and 
joining  in  complainants  prayer  for  a  re- 
ceiver, such  waiver  is  conclusive  upon 
third  persons  not  parties,  niho  cannot 
claim  that  the  appointment  of  the  re- 
ceiver was  without  jurisdiction;  there 
being  the  requisite  diversity  of  citizen- 
ship to  confer  constitutional  jurisdic- 
tion on  the  court.  Horn  v.  Pere  Mar- 
quette R  Co.  (C.  C.  1907)  151  Fed. 
626. 

78.  Determination     ef     objections.^ 

Plaintiff,  who  had  previously  been  a  cit- 
izen and  resident  of  West  Virginia,  re- 
moved with  his  family  into  Virginia, 
where  he  bought  a  house,  in  which  he 
resided  with  his  family,  paid  taxes,  and 
voted  for  some  three  or  four  years, 
after  which  he  determined  to  return  to 
West  Virginia,  and  rented  a  house 
there,  but  before  his  actual  removal  he 
commenced  an  action  in  the  circuit 
court  of  the  United  States  in  West  Vir- 
ginia against  a  corporation  of  Califor- 
nia. Held,  on  a  plea  by  defendant  to 
the  jurisdiction,  that,  even  conceding 
that  plaintiff  had  not  lost  his  domicile 
in  West  Virginia  by  his  removal,  he 
had  lost  his  residence,  which  was  only 
regained  by  his  actual  return  to  the 
state  to  reside,  and  that  at  the  time  of 
the  commencement  of  the  action  he  was 
not  a  resident  of  the  state,  so  as  to  give 
the  court  jurisdiction  under  the  judi- 
ciary act  of  1888.  Pacific  Mut  life 
Ins.  Co.  of  California  v.  Tompkins 
(1900)  101  Fed.  539,  41  C.  C.  A.  488. 
A  motion  to  set  aside  the  service  in 
a  federal  court,  on  the  ground  that  de- 
fendant is  not  an  inhabitant  of  the  dis- 
trict where  the  question  of  intention 
appears  to  be  involved,  will  not  be  de- 
termined alone  on  the  ex  parte  affidavit 
of  defendant,  nor  will  it  be  passed  for 
determination  of  the  question  on  plea 
or  answer  where  defendant  is  under  ar- 
rest; but  the  issue  will  be  referred  to 
a  master,  to  take  such  testimony  there- 
on as  may  be  offered  by  either  party, 
subject  to  the  right  of  cross-examina- 
tion. Canadian  Pac.  Ry.  Co.  v.  Wenham 
(C.  C.  1906)  146  Fed.  206. 

IV.  PROCESS 

79.  District  to  which  process  may  Is- 
sued—Under section  6923,  post,  requir- 
ing suits  on  federal  contractors'  bonds 
to  be  brought  in  the  district  where  the 
contract  was  to  be  performed,  a  federal 
court  in  such  district  had  jurisdiction  to 
order  the  service  of  process  on  a  de- 
fendant residing  in  another  district 
Baker  Contract  Co.  v.  U.  S.  (1913)  204 
Fed.  390,  122  C.  C.  A.  560. 

The  issuance  of  a  subpcena  to  be  serv- 
ed outside  the  territorial  jurisdiction  of 
a  federal  court,  and  the  service  there- 
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of,  is  a  mere  nullity,  and  not  a  com- 
mencement of  the  suit,  which  wiU  stop 
the  running  of  limitation.  U.  S.  v. 
American  Lumber  Co.  (1898)  85  Fed. 
827,  29  C.  C.  A.  431,  affirming  decree 
(C.  C.  1897)  80  Fed.  309. 

The  circuit  and  district  courts  of  the 
United  States  cannot  send  their  process 
into  another  district,  except  where  spe- 
cially authorized  by  law.  Ex  parte  Gra- 
ham (C.  C.  1818)  Fed.  Cas.  No.  5,657. 

A  citizen  of  Ohio  brought  a  suit  to 
recover  money  in  the  circuit  court  for 
the  Eastern  district  of  Arkansas, 
against  defendants,  who  resided  in  the 
Western  district,  and  sued  out  a  writ 
of  attachment  directed  to  the  Western 
district.  Held,  that  a  motion  to  dis- 
charge the  attachment  must  be  sustain- 
ed, as  there  was  no  authority  to  send 
the  writ  into  the  Western  district.  Sei- 
denbach  v.  HoUowell  (C.  C.  1879)  Fed. 
Cas.  No.  12,635. 

The  process  of  federal  courts  will  not 
run  throughout  the  United  States,  ex- 
cept in  the  particular  cases  and  to  the 
extent  provided  by  R.  S.  §  738,  incor- 
porated into  post,  §  1039.  Bourke  v. 
Amison  (C.  C.  1887)  32  Fed.  710. 

80.  Service  of  proce88.r-No  judgment 
can  be  rendered  by  a  Circuit  Court 
against  any  defendant  who  has  not  been 
personally  served  with  process  unless 
he  waived  service  and  appeared.  Levy 
V.  Fitzpatrick  (1841)  15  Pet  167,  171, 
10  L.  Ed.  609.  Personal  service  of  no- 
tice within  the  jurisdiction  of  the  court, 
or  a  voluntary  appearance,  or  consent 
to  substituted  service,  is  indispensable 
to  jurisdiction  to  adjudicate  a  personal ' 
claim,  or  which  charges  property  of  the 
defendant  beyond  the  territorial  juris- 
diction of  the  court.  Michigan  Trust 
Co.  V.  Ferry  (1910)  175  Fed.  667,  99 
C.  C.  A.  221;  Id.  (1910)  175  Fed.  681. 
99  C.  C.  A.  235,  judgments  reversed 
(1913)  33  Sup.  Ct  550,  228  U.  S.  346, 
57  L.  Ed.  867.  In  the  absence  of  ex- 
press statutory  authority,  there  is  no 
power  in  a  court  to  order  personal  serv- 
ice of  process  upon  a  defendant  beyond 
its  territoral  jurisdiction.  Jennings  v. 
Johnson  (1906)  148  Fed.  337,  78  C.  C. 
A.  329. 

The  process  of  a  circuit  court  cannot 
bo  served  without  the  district  in  which 
it  is  established,  without  the  special 
authority  of  law  therefor.  Toland  v, 
Sprague  (1838)  12  Pet  300.  328,  9  h. 
Ed.  1093. 

Service  of  summons  on  a  director  of 
a  foreign  corporation  who  is  casually 
within  the  state  for  a  few  days  confers 
no  jurisdiction  on  a  federal  court,  where 
the  corporation  is  doing  no  business 
and  has  no  property  in  the  state.  Rem- 
ington V.  Central  Pac  R.  Co.  (1905)  25 
Sup.  Ct  577,  579,  198  U.  S.  95,  49  L. 
Ed.  959. 

A  federal  court  in  one  state  does  not 
acquire  jurisdiction  over  a  defendant 
which  is  a  corporation  of  another  state, 
and  which  docs  not  carry  on  business  in 
the  state  of  the  suit,  nor  have  any  au- 
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thorised  representatiye  therein,  by  the 
service  of  process  on  one  who  is  mere- 
ly shown  to  have  been  a  director  of 
such  corporation  two  years  previously. 
Eldred  v.  American  Palace-Car  Co.  of 
New  Jersey  (1900)  105  Fed.  455,  45 
C.  C.  A.  1. 

Jurisdiction  is  not  acquired  by  a  fed- 
eral court  over  a  corporation  defendant 
shown  by  the  bill  to  have  been  organ- 
ized under  the  laws  of  another  state, 
and  to  have  its  place  of  business  in 
such  state,  by  service  of  process  in  a 
third  state  upon  an  oflScer  of  the  cor- 
poration there  found.  Ellsworth  Trust 
Co.  V.  Parramore  (1901)  108  Fed.  906, 
48  C.  C.  A.  132. 

Under  this  section,  service  of  pro- 
cess cannot  be  made  on  persons  with- 
out the  circuit  wherein  the  action  is 
pending.  A  suit  to  set  aside  a  decree 
of  foreclosure  and  sale  thereunder  is 
not  so  far  a  mere  continuation  of  the 
original  foreclosure  suit  as  to  author- 
ize the  service  of  subpopnas  upon  per- 
sons without  the  territorial  jurisdic- 
tion of  the  court  Pacific  R.  R.  v.  Mis- 
souri Pac  Ry.  Co.  (C.  C.  1880)  3  Fed. 
772,  decree  reversed  (1884)  4  Sup.  Ot 
583.  Ill  U.  S.  505,  28  L.  Ed.  498. 

Where  a  defendant,  residing  in  an- 
other district,  is  enticed  and  induced 
to  come  into  the  district  where  the 
plaintiff  resides  by  the  false  represen- 
tations or  deceptive  contrivances  of 
the  plaintiff,  or  of  any  one  acting  in  his 
behalf,  for  the  purpose  of  serving  le- 
gal process  upon  him,  and  the  same  is 
served  through  such  improper  means, 
such  service  is  illegal,  and  ought  to  be 
set  aside,  and  the  process  dismissed. 
Steiger  v.  Bonn  (O.  C.  1880)  4  Fed.  17. 

A  federal  circuit  court  has  no  juris- 
diction over  a  defendant  served  with 
process  while  temporarily  in  a  district 
in  which  he  does  not  reside.  Smith  v. 
Tuttle  (C.  O.  1870)  Fed.  Cas.  No.  13,- 
120, 

Defendant  corporations,  organized 
under  the  laws  of  Maine,  but  having 
their  principal  place  of  business  in  Mas- 
sachusetts, where  a  majority  of  their 
officers  and  directors  resided,  were  sued 
in  the  circuit  court  for  the  district  of 
Massachusetts;  the  writs  being  served 
by  attachment  of  corporate  property 
within  the  latter  state,  and  by  service 
on  the  corporate  officers.  Held,  that 
the  court  had  no  jurisdiction.  Boston 
Electric  Co.  v.  Electric  Gas-Lighting 
Co.  (C.  O.  1885)  23  Fed.  838. 

If  a  corporation  organized  under  the 
laws  of  the  state  of  Colorado  have  an 
office  in  the  city  of  New  York,  and  no- 
where else,  and  all  the  persons  compe- 
tent to  represent  it  be  there,  service 
may  be  made  upon  its  agents  In  that 
dty.  Hunter  v.  International  Ry.  Imp. 
Co.  (C.  C.  1886)  26  Fed.  299. 

Service  of  a  subpoena  outside  the  ju- 
dicial district  is  ineffective  as  compul- 
sory process.  Romaine  v.  Union  Ins. 
Co.  (C.  C.  1886)  28  Fed.  625. 

The  federal  courts  of  Illinois  cannot 


obtain  jurisdiction  of  an  Iowa  corpora- 
tion by  service  process.  Jessup  v.  Ill- 
inois Cent.  R,  Co.  (C.  C.  1888)  36 
Fed.  735. 

In  {i  suit  by  nonresident  complainants, 
jurisdiction  of  a  defendant  corporation 
not  resident  in  the  district  where  suit 
was  brought  was  not  acquired  by  serv- 
ice on  its  resident  director,  it  not  being 
alleged  that  the  property  in  controversy 
was  within  the  district.  Eldred  v. 
American  Palace  Car  Co.  (C.  C.  1900) 
103  Fed.  209. 

Except  in  suits  of  a  local  nature  to 
enforce  a  lien  or  claim  against  prop- 
erty within  the  district,  and  upon  a 
proper  order,  or  in  suits  for  infringe- 
ment of  a  patent,  there  is  no  author- 
ity of  law  for  the  service  of  process 
issued  by  a  circuit  court  of  the  United 
States  outside  of  the  district.  Cely  v. 
Griffin  (C.  C.  1902)  113  Fed.  981. 

Where  a  •minority  stockholders'  bill 
sought  the  appointment  of  a  receiver 
for  the  corporation,  with  authority  to 
appear  in  an  action  in  a  state  court,  and 
there  obtain  relief  against  a  judgment 
rendered  against  the  corporation  with 
an  injunction  against  further  interfer- 
ence with  the  corporation's  property, 
and  an  accounting  as  to  certain  stock 
alleged  to  have  been  pledged  for  the 
indemnity  of  the  corporation,  the  suit 
was  not  local  in  character,  warranting 
service  on  defendants,  not  citizens  of 
the  state,  by  publication.  Schultz  v. 
Highland  Gold  Mines  Co.  (C.  C.  1907) 
158  Fed.  337. 

Service  on  a  defendant  does  not  give 
a  court  jurisdiction  founded  only  on 
diversity  of  citizenship  and  neither  par- 
ty is  a  resident  of  the  state,  if  season- 
able objection  is  made.  Slater  Trust 
Co.  V.  Randolph -Macon  Coal  Co.  (C.  C. 

1907)  166  Fed.  170. 

A  suit  against  a  corporation  of  an- 
other state  cannot  be  maintained  in  a 
federal  court  in  the  district  of  the  plain- 
tiff's residence,  where  jurisdiction  de- 
pends on  diversity  of  citizenship  alone, 
where  service  was  not  made  within  the 
district  of  suit  and  defendant  has  no 
place  of  business  therein,  although  it 
may  have  such  place  of  business  and 
be  served  in  another  district  in  the 
same  state;  and  where  such  a  suit 
has  been  properly  removed  into  a  fed- 
eral court  the  service  will  be  quashed. 
Wange  v.  Public  Service  Ry.  Co.  (C.  C. 

1908)  159  Fed.  189. 

And  see  Alaska  Commercial  Co.  T. 
Debney  (1906)  144  Fed.  1,  75  C.  C.  A. 
131. 

A  federal  court  does  not  acquire  ju- 
risdiction over  a  corporation  of  another 
state,  domiciled  therein,  which  main- 
tains no  regular  or  established  place  of 
business  or  agent  within  the  district 
where  the  suit  is  brought,  by  service 
of  process  on  a  person  not  in  fact  its 
agent  within  the  district.  Westing- 
house  Mach.  Co.  V.  Press  Pub.  Co.  (C. 
C.  1901)  110  Fed.  254. 

Jurisdiction  cannot  be  obtained  of  a 
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foreigrn  corporation  by  attaching  goods 
in  a  store  conducted  by  its  agents  with- 
in the  district,  and  service  of  sum- 
mons on  its  president  within  the  dis- 
trict. Day  V.  Newark  India-Rubber 
Mfg.  Co.  (C.  C.  1850)  Fed.  Cas.  No. 
3,685. 

Where  a  foreign  mining  corporation 
carries  on  a  general  business  and  has 
property  in  one  district  of  the  federal 
court,  it  can  be  reached  by  process 
served  upon  the  managing  officers  or 
agents  within  such  district,  as  the  court, 
in  considering  the  question  of  citizen- 
ship of  such  corporation,  will  look  be- 
yond the  charter  issued  by  a  state  not 
within  the  district.  Thornburgh  v. 
Savage  Min.  Co.  (C.  C.  1867)  Fed.  Cas. 
No.  13,986. 

Jurisdiction  over  a  Connecticut  cor- 
poration cannot  be  acquired  by  the  cir- 
cuit court  of  the  United  States  for  the 
Southern  district  of  New  York,  by 
service  of  process  on  one  of  its  officers 
in  the  district.  Decker  v.  New  York 
Belting  &  Packing  Co.  (C.  C.  1873) 
Fed.  Cas.  No.  3,727. 

The  federal  circuit  court  cannot  ac- 
quire jurisdiction  of  the  person  of  a 
defendant  corporation  of  another  state, 
by  resort  to  a  state  statute  licensing 
the  corporation  on  condition  of  its  sub- 
mission to  be  sued  in  such  state. 
Southern  &  A.  Tel.  Co.  v.  New  Or- 
leans, M.  &  T.  R.  Co.  (C.  C.  1874)  Fed. 
Cas.  No.  13,185. 

A  federal  court  cannot  obtain  juris- 
diction of  a  foreign  insurance  com- 
pany by  the  service  of  process  on  a  gen- 
eral agent  within  the  state,  under  a 
state  statute  providing  thatl  foreicai 
insurance  companies  doing  business 
within  the  state  shall  file  a  written  in- 
strument with  the  superintendent  of 
insurance,  authorizing  any  agent  of  such 
company  in  the  state  to  acknowledge 
service  of  process  for  such  company, 
and  consenting  that  such  service  of  pro- 
cess shall  be  as  valid  as  if  made  upon 
the  company  itself.  Leonard  v.  I^ycom- 
ing  Fire  Ins.  Co.  (C.  C.  1877)  Fed.  Cas. 
No.  8,258. 

In  an  action  against  a  railroad  com- 
pany, removed  from  a  state  court  to 
the  federal  circuit  court  of  Iowa,  a 
demurrer  to  a  plea  to  the  jurisdiction 
admitted  that  defendant  was  a  foreign 
corporation,  that  it  was  not  operating  a 
line  of  railroad  within  the  state  of 
Iowa  and  that  the  cause  of  action  did 
not  grow  out  of  any  business  trans- 
action at  any  office  or  agency  of  de- 
fendant in  Iowa.  For  aught  that  ap- 
peared defendant's  agent  on  which 
service  was  made  in  Iowa  might  have 
been  a  traveling  agent  without  any  of- 
fice in  Iowa.  .Held  that,  as  to  such 
cause  of  action,  defendant  had  not 
consented  to  be  found  within  the  state 
of  Iowa,  and,  therefore,  being  a  foreign 
corporation,  defendant  was  not  within 
the  jurisdiction  of  the  courts  of  Iowa, 
either  state  or  federal.     Elgin  Canning 
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Co.  v.  Atchison,  T.  &  S.  P.  R  Co.  (C. 
C.  1885)  24  Fed.  866. 

81. Law    governing    servicswA 

federal  court  cannot  acquire  jurisdic- 
tion over  a  corporation  of  another 
state,  and  which  is  a  citizen  thereof, 
where  it  is  not  carrying  on  business  in 
the  state  where  the  court  sits,  by  any 
officer  or  agent  representing  the  corpo- 
ration, on  whom  service  can  be  made, 
and  there  is  no  state  law  under  which  it 
is  subject  to  suit  therein,  merely  by 
service  on  an  officer  of  the  corporation 
temporarily  in  the  state.  Mecke  v.  Val- 
ley town  Mineral  Co.  (1899)  93  Fed. 
697,  35  C.  C.  A.  151. 
See  notes  under  §  1537,  post. 

82.  — —  Service  procnred  by  fraud  or 

force.— Defendant,  by  his  own  testi- 
mony, while  residing  in  Yukon  Terri- 
tory, Canada,  conveyed  an  interest  in  a 
mining  claim  to  an  agent  of  plaintiffs  as 
security  for  an  indebtedness  to  plain- 
tiff, and,  at  the  time  he  left  that  terri- 
tory for  Alaska,  had  not  obtained  a  re- 
conve^-ance  of  the  property',  which  he 
had  sold  to  his  brother.  Before  leaving 
he  gave  to  his  brother  a  written  power 
of  attorney  to  transact  any  and  all 
business  relating  to  his  interests  in 
Yukon  Territory,  which  letter  of  attor- 
ney was  never  revoked,  and  was  used 
by  his  brother  in  "naking  a  s'^ttlement 
of  defendant*s  indebtedness  and  obtain- 
ing a  conveyance  of  the  property. 
Held  that,  although  defendant  before 
leaving  had  sold  all  of  his  property  in 
the  territory,  the  power  of  attorney 
constituted  his  brother  his  agent  and 
legal  representative  within  the  terri- 
tor>'  on  whom  legal  service  of  process 
against  him  might  be  made  under  sec- 
tion 14  of  Consolidated  Ordinances  of 
the  Northwest  Territories  of  Canada 
1808,  p.  198.  which  provides  that,  "in 
case  any  defendant  is  out  of  the  ter- 
ritories but  has  an  agent,  managing 
clerk  or  other  representative  resident 
and  carrying  on  his  business  within  the 
same,"  service  of  the  writ  of  summons 
may  be  made  on  such  agent  or  repre- 
sentative, and  that  a  judgment  there 
obtained  against  defendant  on  a  service 
so  made  was  valid,  and,  no  fraud  being 
alleged,  conclusive  on  the  merits  when 
sued  on  in  a  court  of  the  United  States, 
under  the  rule  of  comity  which  is  rec- 
ognized between  the  courts  of  the  two 
countries.  Alaska  Commercial  Co.  v. 
Debney  (1906)  144  Fed.  1,  75  O.  C.  A. 
131. 

Where  a  defendant  residing  in  an- 
other district  is  enticed  and  induced 
to  come  into  the  district  where  the 
plaintiff  resides  by  the  false  represen- 
tations or  deceptive  contrivances  of 
the  plaintiff,  or  of  any  one  acting  in  his 
behalf,  for  the  purpose  of  serving  le- 
gal process  upon  him,  and  the  same  is 
served  through  such  improper  means, 
such  service  is  illegal,  and  ought  to  be 
set  aside,  an^  the  process  dismissed. 
Steiger  v.  Bonn  (O.  C.  1880)  4  Fed.  17. 
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Where  a  person  has  been  brought 
from  another  state  by  force,  or  has 
*  been  induced  to  come  into  a  state  by 
the  fraud  and  deceit  of  another  for  the 
purpose  of  procuring  the  service  of  a 
summons  in  a  ciyil  action,  and  personal 
service  has  been  made  under  such  cir- 
ctimstances,  the  service  of  process  and 
return  of  the  officer  will  be  quashed  on 
proper  plea,  where  the  facts  are  undis- 
puted. Blair  V.  Turtle  (C.  C.  1881)  5 
Fed.  394. 

FJaintiff,  a  resident  of  Wisconsin,  who 
was  a  policy  holder  in  a  Pennsylvania 
insurance  company,  desiring  to  obtain 
service  on  the  company  in  Wisconsin  in 
an  action  not  connected  with  his  poli- 
cy, requested  the  company  to  send  a  re- 
ceipt for  a  renewal  premium  to  the 
cashier  of  a  local  bank,  so  that  he  might 
obtain  it  at  the  time  of  making  pay- 
ment; and  it  was  so  sent,  with  in- 
structionB  to  the  cashier  to  collect  the 
premium  and  deliver  the  receipt  Plain- 
tiff paid  the  premium,  and  on  the  same 
day  caused  a  summons  in  an  action 
against  the  company  to  be  served  on 
the  cashier,  as  agent;  relying  on  a  state 
statute  which  makes  any  person  "who 
collects  any  premium  for  insurance" 
an  agent  of  the  company.  Held,  that 
plaintiff  having  induced  the  company 
to  send  the  collection  to  the  cashier  for 
the  sole  purpose  of  bringing  it  within 
the  state  jurisdiction,  the  service  so 
obtained  by  a  fraud  or  trick  was  in- 
valid. Frawley,  Bundy  &  Wilcox  v. 
Pennsylvania  Casualty  Co.  (C.  C.  1903) 
124  Fed.  2o9. 

Where  .plaintiff's  agent  induced  the 
secretary  of  defendant  corporation, 
which  was  a  resident  of  New  York,  to 
come  into  New  Jersey  for  an  inter- 
view with  reference  to  certain  machin- 
ery purchased  from  defendant,  and  at 
the  close  of  the  interview,  as  such  sec- 
•  retary  was  leaving  the  place  where  it 
was  held,  he  was  served  with  process, 
which  was  dated  the  day  that  he  had 
notified  plaintiff's  agent  that  he  would 
be  at  the  place  of  the  interview,  such 
facts,  unexplained,  warranted  a  finding 
that  the  service  was  obtained  by  fraud. 
Cavanagh  v.  Manhattan  Transit  Co.  (C. 
C.  1905)  183  Fed.  818. 

A  defendant,  who,  knowing  that  a 
possible  cause  of  action  exists  against 
him  in  a  certain  jurisdiction,  voluntari- 
ly goes  into  such  jurisdiction  on  busi- 
ness with  third  parties,  takes  the  risk 
of  being  there  discovered  and  served 
wnth  process;  and  such  service  is  not 
invalidated  because  the  plaintiff  had 
knowledge  that  defendant  would  come 
within  the  jurisdiction  and  arranged  to 
be  notified  when  he  did  come,  where  no 
trick  or  device  w^as  resorted  to  for  the 
purpose  of  inducing  his  coming.  Case 
V.  Smith  Lineaweaver  &  Co.  (C.  C 
1907)  152  Fed.  730. 

83.  Question    for    court.— Under 

R.  S.  §  730,  embodied  herein,  provid- 
ing that!  no  civil  suit  shall  be  brought 
against  a  citizen  of  the  United  States 


in  any  other  district  than  that  of  which 
he  is  an  inhabitant,,  "or  in  which  he 
is  found  at  the  time  of  serving  the 
writ,"  it  is  always  for  the  federal  court 
to  determine  whether  a  nonresident 
corporation  sued  therein  has  transaqted 
business  to  such  an  extent  within  the 
district,  and  has  such  a  representative 
or  agent  therein,  that  jurisdiction  to 
render  a  personal  judgment  against  the 
corporation  may  be  acquired  by  serv- 
ice on  that  agent.  St.  Louis  Wire-Mill 
Co.  V.  Consolidated  Barb- Wire  Co.  (C. 
C.  1887)  32  Fed.  802. 

Jurisdiction  of  the  person  of  the  de- 
fendant rests  on  the  actual  facts,  and 
not  on  the  accuracy  of  the  decision  of 
the  marshal  of  the  question  whether 
defendant  corporation,  at  the  date  of 
the  service,  was  doing  business  within 
the  state  and  district,  and,  if  so, 
whether  the  person  on  whom  the  writ 
was  served  was  the  defendant's  repre- 
sentative in  doing  such  business.  Pe- 
per  Automobile  Co.  v.  American  Motor 
Car  Sales  Co.  (C.  0.  1910)  180  Fed. 
245. 

84.  Return  of  servloe^^The  mar- 
shal's return  should  show  affirmatively 
that  the  subpoena  was  served  on  de- 
fendant within  the  district  in  which  the 
suit  was  brought  in  order  to  confer  ju- 
risdiction, where  the  bill  alleged  that 
defendant  was  a  resident  of  another 
state.  Thayer  v.  Wales  (C.  C.  1872) 
Fed.  Cas.  No.  13,872. 

85.  Privileges      and      exemptlons.- 

Where,  in  a  suit  begun  by  attachment 
and  remQved  to  the  federal  court,  one 
of  the  defendants  (a  nonresident)  came 
into  the  state  pending  a  motion  to  dis- 
solve the  attachment,  the  court  had  ju- 
risdiction to  authorize  the  issuance  and 
service  of  an  alias  summons  upon  her. 
Lebensberger  v.  Scofield  (lOaS)  139 
Fed,  380,  71  C.  C.  A.  476. 

A  party  going  into  another  state  as 
a  witness,  or  as  a  party  under  process 
of  a  court,  to  attend  upon  the  trial  of 
a  cause,  is  exempt  from  process  in  such 
state  while  he  is  necessarily  attending 
there  in  respect  to  such  trial.  Brooks 
V.  FarweU  (C.  C.  1880)  4  Fed-  KJG. 

A  party  to  a  suit  brought  in  a  circuit 
court  of  the  United  States  is  protected 
from  the  service  of  process  and  papers 
in  another  suit  between  the  same  par- 
ties for  the  same  cause  of  action,  which 
has  been  commenced  in  a  circuit  court 
in  another  state,  while  attending  there 
a  regular  examination  of  witnesses  in 
the  former  suit.  Plimpton  v.  Winslow 
(C.  C.  1881)  9  Fed.  365. 

Where  a  nonresident  of  the  state  is 
in  attendance  on  a  trial  in  the  circuit 
court  as  a  witness  in  a  case  therein 
pending,  he  is  privileged  from  serrice 
of  summons  in  a  civil  action  issued  from 
a  state  court  in  such  state,  and  the 
privilege  extends  to  a  reasonable  time 
after  the  disposition  of  the  cause  to 
enable  him  to  retam  to  his  own  state; 
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and  if,  in  such  case,  he  is  served  with 
summons  from  the  state  court,  the  fact 
that  he  files  in  that  court  a  petition  and 
hond  for  removal,  under  the  act  of  con- 
gress, does  not  prevent  him  from  ob- 
jecting to  the  service  when  the  case  is 
removed  to  the  circuit  court.  Atchison 
V.  Morris  (C.  C.  1882)  11  Fed.  582. 

Where  parties  or  witnesses,  while  in 
attendance  upon  the  trial  of  a  cause,  in- 
cluding going  to  and  returning  from 
the  place  of  trial,  do  no  wrong  or  injury 
to  third  parties,  they  may  claim  exemp- 
tion from  service  of  civil  process;  but 
where  they  lay  aside  the  character  of 
parties  or  witnesses,  and,  for  their  own 
behalf  and  benefit,  give  cause  for  the 
institution  of  actions  against  them  by 
third  parties,  they  cannot  invoke  this 
privilege,  but  must  be  deemed  to  have 
waived  the  exemption.  The  trial  upon 
which  the  party  or  witness  is  in  attend- 
ance must  not,  however,  be  interfered 
with  by  such  service.  Nichols  v.  Hor- 
ton  (C.  C.  1882)  14  Fed.  327. 

Defendant,  while  in  attendance  as  a 
party  and  witness  upon  the  trial  of  a 
case  in  Howard  county,  Iowa,  by  tele- 
gram directed  and  instructed  the  sheriff 
of  Mower  county,  Minn.,  to  seize  by  writ 
of  attachment  the  goods  of  plaintiff, 
whereupon  plaintiff  immediately  brought 
suit  for  the  wrongful  taking  thereof, 
and  served  defendant  with  notice  of  the 
commencement  of  such  suit.  Held,  that 
defendant  could  not  protect  himself 
from  responding  to  the  action  brought 
against  him  by^the  alleged  owner  of  the 
property,  under  the  privilege  usually 
accorded  to  witnesses  and  parties  in 
attendance  upon  a  trial  of  a  cause  in 
court.  Nichols  v.  Horton  (C.  C.  1882) 
14  Fed.  327. 

A  nonresident  defendant,  in  attend- 
ance upon  the  trial  of  his  case,  at  \vhich 
trial  his  presence  is  necessary  both  as 
a  witness  and  for  the  purpose  of  in- 
structing his  counsel,  is  protected  while 
in  such  attendance  from  service  by  sum- 
mons of  a  new  writ  or  complaint  against 
him.  Wilson  Sewing-Mach.  Co.  v.  Wil- 
son (C.  C.  1885)  22  Fed.  803. 

The  exemption  of  a  witness  or  party 
to  a  suit  from  service  of  process  does 
not  extend  to  service  of  a  subpoena  to 
testify  in  the  same  cause  on  which  he 
is  giving  attendance.  Norris  v.  Hassler 
(C.  C.  1885)  23  Fed.  581. 

Where  a  nonresident  who  has  come 
into  the  district  to  attend  the  trial  of 
a  case  in  which  he  Is  plaintiff  is  detain- 
ed within  the  jurisdiction  of  the  court 
as  a  witness  in  another  suit,  he  is  not 
subject  to  civil  service  for  the  Institu- 
tion of  suits  against  him  while  so  de- 
tained. Small  V.  Montgomery  (G.  C. 
1S85)  23  Fed.  707. 

Petitioner,  while  in  attendance  upon 
the  federal  court  as  a  witness,  was 
served  with  a  writ  of  garnishment  from 
a  state  court  Held,  that  the  plaintiff 
in  such  writ  could  not  be  restrained 
from  proceeding  in  the  state  court,  nor 
be  punished  as  for  a  contempt  of  the 
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federal  court.  Ex  parte  Scbnlenburg 
(C.  0.  1885)  25  Fed.  211. 

One  temporarily  in  another  state,  in 
attendance  on  court  as  a  witness,  is 
exempt  from  service  of  civil  process. 
Kauffman  v.  Kennedy  (C.  C.  18S5)  25 
Fed.  785. 

The  policy  of  the  law  exempting  from 
service  of  process  parties  and  witnesses 
going  to  and  from  court  extends  only  to 
the  jurisdiction  in  which  attendance  at 
court  is  required,  and  does  not  render 
invalid  a  service  of  process  from  a 
Massachusetts  court  upon  a  citizen  of 
Vermont  while  traveling  through  Mas- 
sachusetts to  attend  court  in  Connecti- 
cut as  a  witness.  Holyoke  &  South 
Hadley  Falls  Ice  Co.  v.  Ambden  (C.  C. 
1893)  55  Fed.  593,  21  U  R.  A.  319. 

A  suitor  who  came  into  a  foreign  ju- 
risdiction on  request  of  his  counsel  to 
confer  with  counsel  during  the  argu- 
ment of  a  demurrer  is  privileged  from 
service  of  process  during  the  argument 
of  the  demurrer  and  pending  a  tempo- 
rary adjournment  thereof  for  conveni- 
ence of  the  court  Kinne  v.  Lant  (C.  C. 
1895)  68  Fed.  436. 

Service  of  subpcena  to  attend  hear- 
ings as  a  witness,  upon  an  attorney  who 
has  come  from  another  state  to  attend 
to  business  of  his  clients  pending  in  the 
court,  before  he  has  had  reasonable 
time  to  take  his  departure,  wiU  be  set 
aside,  on  his  motion,  as  a  violation  of 
the  protection  which  the  law  extends  to 
all  necessarily  attending  upon  a  court, 
especially  when  the  business  of  his  cli- 
ents requires  his  immediate  presence  in 
other  states.  Central  Trust  Co.  v.  Mil- 
waukee St  Ry.  Co.  (C.  C.  189G)  74 
Fed.  442. 

A  defendant  cannot  claim  exemption 
from  the  service  of  process  on  the 
ground  that  he  was  within  the  jurisdic- 
tion as  a  witness  in  a  suit  in  a  state 
court  in  which  he  was  a  plaintiff  where 
such  suit  was  in  furtherance  of  the  al- 
leged actionable  wrong  for  which  the 
plaintiff  sues.  Iron  Dyke  Copper  Min. 
Co.  V.  Iron  Dyke  R:  Co.  (C.  C.  1904) 
132  Fed.  208. 

A  person  going  into  another  state  as 
a  witness  or  as  a  party  defendant  in  a 
suit  therein,  either  nominally  or  as  a 
defendant  in  interest,  is  exempt  from 
process  in  such  state  while  he  is  nec- 
essarily attending  there  in  respect  to 
such  trial,  at  least  in  the  absence  of  a 
state  statute  unequivocally  abrogating 
such  exemption.  Skinner  &  Mounce 
Co.  V.  Waite  (C.  C.  1007)  155  Fed. 
828. 

A  receiver  while  in  attendance  on  a 
court  in  another  jurisdiction  as  plaintiff 
in  an  action  therein,  and  also  in  obedi- 
ence to  a  subpoena  served  on  him  by 
the  defendant,  and  while  going  to  and 
returning  from  such  court,  is  privileged 
from  the  service  of  civil  process  on  him 
in  a  suit  against  him  in  such  jurisdic- 
tion. Peet  V.  Fowler  (C.  C.  1909)  170 
Fed.  618. 

Under  the  rule  of  a  majority  of  the 
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federal  courts,  a  nonresident,  who 
comes  into  a  state  for  the  sole  purpose 
of  appearing  before  a  court  in  which 
he  is  charged  with  a  crime,  in  obedi- 
ence to  a  recognizance  previously  given 
by  him,  is  exempt  from  service  of  sum- 
mons in  a  civil  action  while  in  such  at- 
tendance, or  before  he  has  secured  fur- 
ther bail  required  by  the  court.  Kauf- 
man V.  Qamer  (O.  O.  1909)  173  Fed. 
660. 

Hearings  before  a  referee  in  bank- 
ruptcy are  within  the  rule  that  a  party 
may  attend  a  judicial  hearing  away 
from  the  place  of  his  residence  without 
being  subjected  to  the  service  of  pro- 
cess. Morrow  v.  U.  H.  Dudley  &  Go. 
(D.  C.  1906)  144  Fed.  441. 

Defendant,  a  nonresident  of  New 
Xork,  held  to  have  been  under  sub- 
poena to  testify  before  a  federal  grand 
jury  at  Uie  time  he  was  served  with 
process  in  a  civil  action  in  the  state 
court,  and  that  such  service  was  there- 
fore void.  Dwelle  v.  Allen  (D.  O. 
1912)  193  Fed.  646. 

The  privileges  of  suitors  and  wit- 
nesses from  service  of  process  extends 
to  those  attending  before  commission- 
ers to  take  deposition,  though  taken  by 
agreement.  The  privilege  of  a  suitor 
from  service  of  process  extends  to  his 
attendance  before  a  notary  public  for 
the  taking  of  his  deposition  pursuant 
to  agreement  of  the  parties,  when,  un- 
der Comp.  St.  Neb.  1911,  c.  61,  §  7,  and 
R.  S.  §  863,  post,  i  1472,  a  witness 
may  be  compelled  by  process  to  appear 
before  a  notary  and  answer  questions 
put  to  him.  Roschynialski  v.  Hale  (D. 
O.  1913)  201  Fed.  1017. 

A  nonresident  plaintiff,  in  an  action 
in  the  United  States  court,  held  privi- 
leged from  being  sued  in  such  court 
while  attending  the  trial  of  such  action. 
Read  v.  Neff  (D.  0.  1913)  207  Fed. 
800. 

CITED  WITHOUT  DEFINITE 
APPLICATION 

U.  S.  V.  Union  Pac  R.  Co.  (1878)  98 
U.  S.  669,  604,  26  L.  Ed.  143;  Ex  par- 


te Des  Moines  &  M.  R.  Co.  (1880)  103 
U.  S.  794,  796,  26  L.  Ed.  461;  Ex 
parte  Shaw  (1892)  12  Sup.  Ct.  935, 
936,  937,  145  U.  S.  444,  36  L.  Ed.  768; 
Petri  V.   F.   B.  Creelman  Lumber  Co. 

(1905)  26  Sup.  Ct  133,  137,  199  U.  S. 
487,  50  L.   Ed.  261;    Jones  v.   Gould 

(1906)  149  Fed.  153,  159,  80  C.  C.  A. 
1;  Cucciarre  v.  New  York  Cent  &  H. 
R.  R.  Co.  (1908)  163  Fed.  38,  90  C. 
C.  A.  220;  O'Neil  v.  Wolcott  Mining 
Co.  (1909)  174  Fed.  527,  98  C.  C.  A. 
309,  27  L.  R.  A.  (N.  S.)  200;  Liggett 
&  M.  L.  Co.  V.  Miller  (C.  C.  1880)  1 
Fed.  203,  204;  The  Cortes  Co.  v. 
Thannhauser  (C.  C.  1881)  9  Fed.  226, 
228;  Sleppy  v.  Bank  of  Commerce  (C. 
C.  1883)  17  Fed.  712;  Vermont  Farm 
Mach.  Co.  V.  Marble  (O.  C.  1884)  20 
Fed.  117,  118;  Erstein  v.  Rothschild 
(C.  C.  1884)  22  Fed.  61,  65;  Tread- 
well  V.  Seymour  (C.  C.  1890)  41  Fed. 
679,  681;  Single  v.  Scott  Paper  Mfg. 
Co.  (C.  C.  1893)  65  Fed.  553,  555; 
Cely  V.  Griffin  (C.  C.  1902)  113  Fed. 
981;  United  States  Consolidated  Seed- 
ed Raisin  Co.  v.  Phoenix  Raisin  Seed- 
ing &  Packing  Co.  (C.  C.  1903)  124 
Fed.  234;  Rome  Petroleum  &  Iron  Co. 
V.  Hughes  Specialty  "Well  Drilling  Co. 
(C.  C.  1904)  130  Fed.  585;  United 
Shoe  Machinery  Co.  v.  Duplessis  Inde- 
pendent Shoe  Machinery  Co.  (C.  C. 
1904)  133  Fed.  930;  Ladd  Metals  Co. 
V.  American  Mining  Co.  (C.  C.  1907) 
152  Fed.  1008;  Shawnee  Nat  Bank  v. 
Missouri,  K.  &  T.  Ry.  Co.  (C.  C.  1909) 
175  Fed.  458;  Ladew  v.  Tennessee 
Copper  Co.  (C.  C.  1910)  179  Fed.  245 
(affirmed  [19101  31  Sup.  Ct  81,  218 
U.  S.  357,  64  L.  Ed.  1069.  and  [1910] 
31  Sup.  Ct  84,  218  U.  S.  369,  64  L. 
Ed.  1073);  Doscher  v.  U.  S.  Pipe  Line 
Co.  (C.  C.  1911)  185  Fed.  959;  Michi- 
gan  Aluminum  F.  Co.  v.  Aluminum 
Castings  Co.  (C.  C.  1911)  190  Fed. 
879;  Lung  Chung  v.  Northern  Pac.  R. 
Co.  (D.  C.  1884)  19  Fed.  254,  267;  U. 
S.  V.  Standard  Oil  Co.  (D.  C.  1907) 
154  Fed.  728;  Puget  Sound  Sheet  Met- 
al Works  V.  Great  Northern  Ry.  Co. 
(D.  C.  1912)  195  Fed.  350;  Thoma  v. 
Perri  (D.  C.  1913)  206  Fed.  632. 


§  1034.  (Jud.  Code,  §  52.)     Suits  in  States  containing  more  than 
one  district. 

When  a  State  contains  more  than  one  district,  every  suit  not 
of  a  local  nature,  in  the  district  court  thereof,  against  a  single  de- 
fendant, inhabitant  of  such  State,  must  be  brought  in  the  district 
where  he  resides ;  but  if  there  are  two  or  more  defendants,  residing  in 
different  districts  of  the  State,  it  may  be  brought  in  either  district, 
and  a  duplicate  writ  may  be  issued  against  the  defendants,  directed 
to  the  marshal  of  any  other  district  in  which  any  defendant  resides. 
The  clerk  issuing  the  duplicate  writ  shall  indorse  thereon  that  it  is  a 
true  copy  of  a  writ  sued  out  of  the  court  of  the  proper  district;  and 
such  original  and  duplicate  writs,  when  executed  and  returned  into 
the  office  from  which  they  issue,  shall  constitute  and  be  proceeded 
on  as  one  suit;  and  upon  any  judgment  or  decree  rendered  therein, 
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execution  may  be  issued,  directed  to  the  marshal  of  any  district  in 
the  same  State. 

R.  S.  §  740.     Act  March  3,  1881,  c  144,  f  2,  21  Stat.  507.    Act  March  3, 
1911,  c  231,  f  52,  36  Stat.  1101. 

Notes  of  Dooisioiui 


In  general.— 'Where  there  are  several 
defendants  residing  in  different  dis- 
tricts of  same  state  the  court  accinireB 
jurisdiction  where  each  is  served  in  his 
own  district.  Act  May  4.  1858.  Bab- 
bitt V.  Burgess  (O.  C.  1873)  Fed.  Gas. 
No.  693. 

Proceedings  to  limit  the  liability  of 
shipowners  may  be  instituted  in  a  dis- 
trict where  a  fund  or  claim  equitably 
representing  the  lost  vessel  is  in  liti- 
gation, though  the  petitioners  reside  in 
another  district.  In  re  Leonard  (D.  O. 
1882)   14  Fed.  53. 

''inhabitant,"  ''resident,"  ami  "citizen" 
deflned^^The  words  "inhabitant,"  "res- 
ident," and  "citizen"  in  this  section 
contemplate  the  same  condition  and  all 
include  the  same  idea.  U.  S.  v.  Gron- 
ich  (I).  C.  1914)  211  Fed.  548.  And 
see,  also,  Shaw  v.  Quincy  Ming.  Co. 
(1892)  12  Sup.  Ct.  935.  145  U.  S.  444, 
36  h.  Ed.  768;  In  re  Hohorst  (1893) 
14  Sup.  Ct.  221,  150  r.  S.  653,  37  L. 
Ed.  1211;  Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  (icmzales  (1894)  14  Sup,  Ct.  401, 
151  I!.  S.  496,  38  L.  Ed.  248.  And  see 
notes  under,  ante,  §  1033. 

Suit  of  a  "local  nature"  deilned^A 

suit  by  creditors  for  the  appointment 
of  a  receiver  for  a  railroad  is  a  suit 
of  a  "local  nature,"  East  Tennessee, 
V.  &  (J.  U.  Co.  v.  Atlanta  &  F.  li.  Co. 
(1892)  49  Fed.  609,  15  L.  B.  A.  100. 
And  see  post,  §§  1035-1037,  and  notes 
thereunder. 

"Suit"  defined.— The  L.  B.  X.  (D.  C. 

1898)  88  Fed.  290. 

Repeal  of  statute.— R.  S.  §  740,  em- 
bodied herein  was  not  repealed  by  the 
jurisdictional  acts  of  1875,  1887,  or 
1888.  East  Tennessee,  V.  &  G.  R.  Co. 
V.  Atlanta  &  F.  R.  Co.  (C.  C.  1892) 
49  Fed.  608.  15  L.  R.  A.  109;  God- 
dard  V.  Maillor  (C.  C.  1897)  80  Fed. 
422;  New  Jersey  Steel  &  Iron  C(».  v. 
Chormann  (C.  C.  1900)  105  Fed.  5;}2; 
.John  I).  Park  &  Sons  Co.  v.  Bruen  (O. 
C.  1904)  133  Fed.  806;  Doscher  v. 
United  States  Pipe  Line  Co.  (C.  O. 
1911)  1S5  Fed.  959. 

Applicability  of  statute.— The  provi- 
sion that  a  suit  not  of  a  local  nature, 
brought  in  a  district  in  a  state,  con- 
taining more  than  one  district,  against 
a  single  defendant,  shall  be  brought  in 
the  district  in  which  defendant  resides, 
docs  not  apply  to  a  case  where  a  sin- 
gle defendant  is  a  corporation  created 
by  such  state.  Locomotive  Engine 
Safety  Truck  Co.  v.  Erie  Ry.  Co.  (O. 
C.  1872)  Fed.  Cas.  No.  8,452. 

I'nder  Bankruptcy  Act  July  1.  1898, 
§  2,  post,  §  O.ISO.  giving  courts  of  bank- 
ruptcy jurisdiction  to  adjudge  persons 
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bankrupt  who  have  had  their  princi- 
pal place  of  business  or  residence  or 
domicile,  for  the  greater  part  of  six 
months  preceding  the  filing  of  the  i)e- 
tition,  within  the  territorial  jurisdiction 
of  the  court,  and  section  18,  providing 
that  personal  service  shall  be  made  as 
process  is  served  in  suits  in  equity, 
and,  where  personal  service  cannot  be 
made,  notice  must  be  given  by  publica- 
tion as  provided  by  law  for  notice  by 
publication,  and  R.  S.  f  629,  subd.  8, 
ante,  §  991(10),  authorizing  service  by 
publication,  a  trustee  of  a  person  who 
is  beyond  the  territorial  limits  of  a 
bankruptcy  court  at  the  time  of  the  fil- 
ing of  the  petition,  but  who  has  for 
more  than  a  year  prior  to  a  few  days 
before  the  filing  of  the  petition  resided 
within  the  district,  may  go  outside  of 
the  district  and  avoid,  as  authorized  by 
sections  60b,  67e,  post,  H  9644,  9651, 
preferential'  transfers,  notwithstanding 
R.  S.  §  740  embodied  herein.  Hills  >. 
F.  D.  McKinnisa  Co.  (D.  C.  1910)  188 
Fed.  1012. 

There  is  no  provision  of  law  by  which 
a  resident  of  the  Eastern  district  of 
Tennessee  can  be  summoned  to  appear 
and  defend  against  transitory  legal 
causes  of  action,  even  if  properly  join- 
ed with  causes  of  an  equitable  nature, 
brought  within  the  Middle  district. 
Bucyrus  Co.  v.  McArthur  (D.  C.  1914) 
219  Fed.  266. 

District  in  which  salt  may  or  must 
be  broaght.— A  defendant,  to  give  juris- 
diction on  the  ground  of  residence  in  a 
certain  district,  must  be  a  real,  and  not 
merely  a  nominal,  party.  Sacketfs 
Harbor  Bank  v.  Barry  (O.  C.  1S57) 
Fed.  Cas.  No.  12,204.  Where  a  state 
contains  more  than  one  district,  and 
the  suit  is  not  of  a  local  nature,  the 
suit  must  be  brought  in  the  district 
in  which  one  or  more  of  the  defendants 
resides.  Seidenbach  v.  HoUowell  (C. 
C.  1879)  Fed.  Cas.  No.  12,635.  A 
statute  dividing  the  Southern  district 
of  Ohio  into  two  divisions,  and  pro- 
viding that  all  suits,  not  of  a  local  na- 
ture, in  circuit  and  district  courts,  must 
be  brought  in  the  division  of  the  dis- 
trict, where  the  defendant  resides,  does 
not  deprive  the  court  of  that  division 
where  defendant  does  not  reside  of  ju- 
risdiction over  a  case,  but  is  simply  a 
rule  of  convenience.  Page  v.  City  of 
Chillicothe  (C.  C.  1881)  6  Fed.  599.  A 
suit  by  Italian  aliens  for  death  of  their 
son  against  a  corporation  of  Pennsyl- 
vania and  Ohio  must  be  broaght  in  the 
federal  district  where  the  corporation 
is  a  legal  resident.  Colosino  v.  Pitts- 
burgh &  L.  E.  R.  Co.  (D.  C.  1914)  210 
Fed.  550.  And  see  McMicken  v.  Webb 
(1837)   11  Pet  25.  38,  9  L.  Ed.  618, 
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holding  that  the  residence  of  a  party  in 
another  district  of  a  state  than  that  in 
which  the  suit  is  brought  in  a  federal 
court  does  not  exempt  him  from  its  ju- 
risdiction. The  division  of  a  state' into 
two  or  more  districts  cannot  affect  the 
jurisdiction  on  account  of  citizenship. 
If  the  party  is  found  in  the  district  in 
which  he  is  sued,  the  case  is  out  of  the 
prohibition  that  "no  civil  suit  shall  be 
brought  in  the  courts  of  the  United 
States  against  a  defendant  by  any 
original  process  in  any  other  district 
whereof  he  is  an  inhabitant,  or  in 
which  he  shall  be  found  at  the  time  of 
serving  the  writ,"  contained  in  K.  S.  § 
739,  embodied  herein.  And  see  Third 
Nat.  Bank  v.  Harrison  (O.  C.  1881)  8 
Fed.  721,  holding  that  where  there  are 
two  districts  in  a  state,  a  national  bank 
may  bring  a  suit  not  of  a  local  nature 
in  the  circuit  coyrt  of  the  one  in  which 
it  is  located,  against  two  or  more  de- 
fendants, one  or  more  of  whom  reside 
in  the  district  in  which  suit  is  brought. 

In  a  suit  brought  in  the  federal  court 
within  the  Southern  district  of  Ohio, 
the  declaration  averred  defendant  to  be 
a  citizen  of  Ohio,  and  the  plaintiffs  cit- 
izens of  Iowa.  Held,  that  it  was  not 
necessary,  to  give  jurisdiction  to  the 
court,  that  the  declaration  should  al- 
lege the  defendant  to  be  a  resident  of 
the  Southern  district  of  Ohio.  A  court 
of  the  United  States  has  jurisdiction 
where  the  parties  are  citizens  of  differ- 
ent states,  and  defendant  is  served 
within  the  district,  without  reference 
to  the  division  of  a  state  into  districts. 
Vore  v.  Fowler  (C.  C.  1869)  Fed.  Gas. 
No.  17,003. 

When  the  citizenship  is  diverse,  and 
plaintiff  is  a  resident  of  the  district,  it 
is  not  necessary  that  he  shall  reside  in 
the  particular  division  of  the  district 
where  the  suit  is  brought  Merchants* 
Nat.  Bank  v.  Chattanooga  Const  Co. 
(C.  C.  1892)  53  Fed.  314. 

A  suit  by  creditors  for  the  appoint- 
ment of  a  receiver  for  a  raUroad  is  a 
suit  of  a  local  nature  within  this  sec- 
tion.    East  Tennessee,  V.  &  G.  R.  Co. 


v.  Atlanta  &  F.  R.  Co.  (C.  0,  1892)  49 
Fed.  008,  15  L.  R.  A.  109. 

Where  a  state  contains  more  than 
one  federal  judicial  district,  a  corpora- 
tion of  the  state,  for  the  purpose  of 
bringing  suit  or  being  sued  in  a  federal 
court,  is  at  least  prima  facie,  a  resi- 
dent and  inhabitant  of  the  district  in 
which  it  has  its  principal  office,  as  des- 
ignated in  its  certificate  or  articles  of 
incorporation  in  accordance  with  the 
requirement  of  the  state  law.  Fire- 
stone Tire  &  Rubber  Co.  v.  Vehicle 
Equipment  Co.  (C.  C.  1907)  155  Fed. 
676. 

— —  Waiver  of  privilege  to  be  sued  in 
proper  district.»A  statute  dividing  the 
Southern  district  of  Ohio  into  two  divi- 
sions, and  providing  that  all  suits  not 
of  a  local  nature  in  circuit  and  district 
courts  must  be  brought  in  the  division 
of  the  district  where  the  defendant  re- 
sides, simply  confers  a  personal  privi- 
lege on  the  defendant  which  he  may 
waive.  Page  v.  City  of  Chillicothe  (C. 
C.  1881)  6  Fed.  699. 

And  see  notes  under  ante,  §  1033. 

Writs  directed  to  marshals  of  other 
distrlcts^^The  court  for  the  Eastern 
district  of  New  York  has  power  to  is- 
sue an  attachment  and  direct  the  same 
to  the  marshal  for  any  other  district 
within  the  state  of  New  York.  Tread- 
well  V.  Seymour  (C.  C.  1890)  41  Fed. 
579. 

And  see  post,  §  1539,  and  notes  there- 
under. 

Cited    without    definite    appileation, 

Ex  parte  Shaw  (1892)  12  Sup.  Ct  935, 
937,  145  U.  S.  444,  36  L.  Ed.  768; 
Greeley  v.  Lowe  (1894)  15  Sup.  Ct 
24,  26,  155  U.  S.  58,  39  L.  Ed.  69;  Pe- 
tri V.  F.  E.  Creelman  Lumber  Co. 
(1905)  26  Sup.  Ct  133,  137,  199  U.  S. 
487,  50  L.  Ed.  281;  St  Louis  South- 
western R.  Co.  V.  S.  Samuels  &  Co. 
(1914)  211  Fed.  588,  590,  128  C.  C.  A. 
188;  Erstein  v.  RothschUd  (C.  C.  18vS4) 
22  Fed.  61,  65;  U.  S.  v.  Gronich,  211 
Fed.  548. 


§  1035.  (Jud.  Code,  §  53.)  Districts  containing  more  than  one  di- 
vision; where  suit  to  be  brought;  transfer  of  criminal  cases. 
When  a  district  contains  more  than  one  division,  every  suit  not 
of  a  local  nature  against  a  single  defendant  must  be  brought  in 
the  division  where  he  resides ;  but  if  there  are  two  or  more  defend- 
ants residing  in  different  divisions  of  the  district  it  may  be  brought 
in  either  division.  All  mesne  and  final  process  subject  to  the  pro- 
visions of  this  section  may  be  served  and  executed  in  any  or  all  of 
the  divisions  of  the  district,  or  if  the  State  contains  more  than  one 
district,  then  in  any  of  such  districts,  as  provided  in  the  preceding 
section.  All  prosecutions  for  crimes  or  offenses  shall  be  had  within 
the  division  of  such  districts  where  the  same  were  committed,  unless 
the  court,  or  the  judge  thereof,  upon  the  application  of  the  defendant, 
shall  order  the  cause  to  be  transferred  for  prosecution  to  another 
division  of  the  district.  When  a  transfer  is  ordered  by  the  court  or 
judge,  all  the  papers  in  the  case,  or  certified  copies  thereof,  shall  be 
transmitted  by  the  clerk,  under  the  seal  of  the  court,  to  the  division 
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to  which  the  cause  is  so  ordered  transferred ;  and  thereupon  the  cause 
shall  be  proceeded  with  in  said  division  in  the  same  manner  as  if  the 
offense  had  been  committed  therein.  In  all  cases  of  the  removal  of 
suits  from  the  courts  of  a  State  to  the  district  court  of  the  United 
States  such  removal  shall  be  to  the  United  States  district  court  in  the 
division  in  which  the  county  is  situated  from  which  the  removal  is 
made;  and  the  time  within  which  the  removal  shall  be  perfected,  in 
so  far  as  it  refers  to  or  is  regulated  by  the  terms  of  United  States 
courts,  shall  be  deemed  to  refer  to  the  terms  of  the  United  States 
district  court  in  such  division. 

Act  JuDe  2,  1906,  c.  2569,  {  2,  34  Stat.  207.     Act  March  5.  1910,  c  82. 
36  Stat.  233.    Act  March  3.  1911.  c.  231.  §  53.  36  Stat.  1101. 

Kotas  of  Decisions 


Construction  of  statute  in  o^noral.— 

A  provision  that  all  suits  not  of  a  lo- 
cal nature  must  be  brought  in  the  divi- 
sion of  the  district  where  the  defend- 
ant resides,  simply  confers  a  personal 
privilege  on  the  defendant  which  he 
may  waive.  It  does  not  deprive  the 
court  of  division  where  defendant  does 
not  reside  of  jurisdiction  over  a  case, 
but  is  simply  a  rule  of  convenience. 
Page  V.  City  of  Chillicothe  (O.  C.  1881) 
6  Fed.  599.  When  federal  jurisdiction 
depended  on  diverse  citizenship  alone, 
plaintiff  could  sue  in  the  district  of  his 
residence,  but  was  not  required  under 
this  section  to  sue  in  the  division  of  the 
district  in  which  he  resided.  Reich  y. 
Tennessee  Copper  Co.  (D.  C.  1913) 
209  Fed.  880. 

See,  also.  International  Bank  &  Trust 
Co.  V.  Scott  (1908)  159  Fed.  58.  86 
C.  C.  A.  248,  holding  that  a  privilege 
was  a  personal  one  which  defendant 
could  waive. 

A  district  court  within  whose  juris- 
diction a  corporation  has  in  fact  had 
its  principal  place  of  business  for  the 
preceding  six  months  has  jurisdiction  to 
adjudge  such  corporation  a  bankrupt, 
although  its  articles  of  incorporation  fix 
its  principal  place  of  business  in  an- 
other jurisdiction.  In  re  Wenatchee- 
Stratford  Orchard  Co.  (D.  C.  1913)  205 
Fed.  964. 

Suit  not  of  a  local  naturo.^A  libel 
in  rem  is  an  action  of  a  local  character, 
within  a  provision  that  actions  not  of 
a  local  nature  shall  be  brought  in  the 
division  where  defendant  resides;  and 
it  must  be  brought  in  the  division  where 
the  res  happens  to  be  situated  when 
the  suit  is  begun.  Nelson  v.  The  Wil- 
lamette   (D.  C.  1892)  53  Fed.  602. 

Divison  of  district  in  which  suit  may 
be  brouoht.»When  the  citizenship  is 
diverse,  and  plaintiff  is  a  resident  of 
the  district,  it  is  not  necessary  that  he 
shall  reside  in  the  particular  division 
of  the  district  where  the  suit  is 
1  rought.  Merchants'  Nat,  Bank  v. 
Chattanooga  Construction  Co.  (C.  C. 
1892)  53  Fed.  314.  It  is  not  necessary 
that  action  against  such  defendant  be 
brought  in  the  division  of  the  district 
wherein  plaintiff  resides.  Dinzy  v.  Dl- 
inois  Cent.  R.  Co.  (O.  C.  1894)  61 
Fed.  49. 
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Privileoe  to  be  sued  In  proper  dis- 
trict.—See  ante.  §  1030,  and  notes 
thereunder. 

Place  of  fliino  of  petltion.^In  an  ac- 
tion brought  in  the  Western  division  of 
the  Northern  district  of  Ohio,  the  peti- 
tion should  be  filed  in  the  clerk's  office 
at  Toledo  before  process  can  issue. 
A  filing  in  Cleveland,  whereupon  the 
deputy  clerk  issues  summons  and  for- 
wards the  petition  to  the  clerk's  office 
at  Toledo,  is  not  sufficient  to  base  a 
valid  service  in  the  Western  division. 
TJ.  S.  V.  Eddy  (C.  C.  1885)  28  Fed.  226. 

Transfer^— -A  defendant,  procuring  the 
removal  of  a  cause  from  a  state  court 
and  filing  the  transcript  in  a  division 
of  the  court,  held  precluded  from  as- 
serting that  the  cause  was  pending  in 
the  wrong  division,  so  as  to  give  it  the 
right  to  demand  a  removal  to  another 
division.  Facts  held  not  sufficient  to 
impel  to  action  the  discretion  of  the 
court  to  grant  a  transfer.  O'Donnell  v. 
Atchison,  T.  &  S.  F.  B.  Co.  (O.  C. 
1892)  49  Fed.  689. 

Under  the  act  dividing  the  district  of 
Georgia  into  two  divisions  and  provid- 
ing that  suits  shall  be  brought  against 
the  parties  who  live  in  the  counties 
embraced  in  the  Northwestern  division 
in  that  division,  where  bankruptcy  pro- 
ceedings were  instituted  against  a  bank- 
rupt living  in  the  Northwestern  divi- 
sion, but  the  petition  was  filed  and  pro- 
cess made  returnable  at  Atlanta,  in- 
stead of  at  Rome,  the  case  would  be 
transferred  to  the  Northwestern  divi- 
sion, and  new  process  directed  to  be 
served  on  the  bankrupt  in  that  division 
returnable  at  Rome.  In  re  Hamrick 
(D.  C.  1909)  175  Fed.  279. 

Prosecutions  for  crimes.— The  district 
court  sitting  in  one  division  has  juris- 
diction to  hear  and  determine  a  motion 
for  new  trial  in  a  criminal  case  tried 
in  another  division  of  the  district 
Dwyer  v.  U.  S.  (1909)  170  Fed.  160, 
163,  95  C.  C.  A.  416. 

That  the  grand  jury  is  sworn  to  in- 
quire into  offenses  committed  within  a 
division  only  in  which  the  court  is  sit- 
ting held  not  to  avoid  an  indictment  for 
an  offense  committed  within  that  divi- 
sion. U.  S.  V.  Wan  Lee  (D.  C,  1890) 
44  Fed.  707.    See,  also,  Barrett  ▼.  U. 
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S.   (1898)  18  Sup.  Ct  327,  169  U.  S. 
218.  42  L.  Ed.  723. 

The  provision  of  this  section  that  in 
districts  having  more  than  one  divi- 
sion criminal  cases  shall  be  tried  in 
the  division  where  the  offense  was 
committed,  unless  transferred  to  anoth- 
er division  on  motion  of  defendant,  ap- 


plies only  to  districts  having  statutory 
divisions.  U.  S.  v.  Sutherland  (D.  C. 
1914)   214  Fed.  320. 

Cited    without    definite    application, 

St.  Louis  Southwestern  R.  Co.  v.  S. 
Samuels  &  Co.  (1914)  211  Fed.  588. 
590,  128  C.  O.  A.  188. 


§  1036.  (Jud.  Code,  §  54.)     Suits  of  a  local  nature,  where  to  be 
brought. 
In  suits  of  a  local  nature,  where  the  defendant  resides  in  a  differ- 
ent district,  in  the  same  State,  from  that  in  which  the  suit  is 
brought,  the  plaintiff  may  have  original  and  final  process  against 
him,  directed  to  the  marshal  of  the  district  in  which  he  resides, 
B.  S.  I  741.    Act  March  3,  1911,  c.  231,  |  54,  36  Stat  1102. 

notes  of  Deoisioaa 


Statute  repealed  or  8uper8eded.^This 

section,  and  ante,  i  1034,  and  post,  f 
1037,  were  not  repealed  by  the  jurisdic- 
tional acts  of  1875, 1887,  or  1888.  East 
Tennessee,  V.  &  G.  R.  Co.  ▼.  Atlanta  & 
F.  R.  Co.  (C.  C.  1892)  49  Fed.  009,  15 
L.  R.  A.  109.  But,  in  a  suit  of  a  local 
nature  in  a  federal  court  to  enforce  a 
lien  on  property,  a  nonresident  defend- 
ant cannot  be  brought  in  by  service  of 
original  process  upon  him  in  the  district 
of  his  residence,  as  provided  in  R.  S.  § 
741,  which  has  been  superseded  by 
Act  March  3,  1875,  f  8,  incorporated 
into  section  1039,  post;  but  he  must  be 
brought  in  by  an  order  made  in  accord- 
ance with  the  provisions  of  the  latter 
section.  Seybert  v.  Shamokin  &  Mt.  C. 
Electric  Ry.  Co.  (O.  C.  1901)  110  Fed. 
810. 

Jurisdiction  and  venue  in  local  actions 
or  suits.— An  action  by  an  assignee  to 
recover  a  sum  of  money  due  the  bank- 
rupt, under  a  written  contract,  is  not 
local.  Babbitt  v.  Burgess  (C.  C.  1873) 
Fed.  Cas.  No.  693. 

Section  1026,  ante,  extended  the  pro- 
visions of  that  portion  of  Act  May  4, 
1858,  which  is  embodied  in  this  section 
to  the  case  of  a  defendant  residing  out 
of  the  state,  but  interested  in  property 
of  a  local  nature  within  the  jurisdiction, 
which  plaintiff  was  seeking  to  subject 
to  a  lien,  but  did  not  otherwise  enlarge 
or  affect  the  general  jurisdiction  of  the 
court  in  a  suit  of  local  nature.  East 
Tennessee,  V.  &  G.  R.  Co.  v.  Atlanta 
&  F.  R.  Co.  (C.  C.  1892)  49  Fed.  608, 
613, 15  L.  R.  A.  109. 

The  restriction  as  to  venue  imposed 
by  Act  March  3,  1887,  incorporated  in- 
to section  1033,  ante,  is  not  applicable 
to  local  actions.  Elk  Garden  Co.  v.  T. 
W.  Thayer  Co.  (0.  C.  1910)  179  Fed. 
556. 

^—  Cancellation  of  contract  for  sale 
of  land.^A  suit  for  the  cancellation  of 
a  contract  for  the  sale  of  land  is  one  in 
personam,  and  may  be  brought  in  a 
district  other  than  that  in  which  the 
land  is  situated.  Jones  v.  Byrne  (C.  C. 
1906)   149  Fed.  457,  decree  reversed 


Byrne  v.  Jones  (1908)  159  Fed.  321, 
90  C.  C.  A.  101. 

—  Creditors'  suit  for  appointment 
of  receiver.— A  suit  by  creditors  for  ap- 
pointment of  a  receiver  for  a  railroad 
is  of  a  local  nature.  East  Tennessee, 
V.  &  G.  R.  Co.  V.  Atlanta  &  F.  R.  Co. 
(C.  C.  1892)  49  Fed.  609,  15  L.  R.  A. 
109. 

—  Ejectment.— The  restriction  as 
to  venue  imposed  by  Act  March  3,  1887, 
incorporated  into  section  1033,  ante, 
is  not  applicable  to  local  actions,  and 
ejectment  is  a  local  action  such  as  can 
be  maintained  only  in  the  district  where 
the  land  lies.  Elk  Garden  Co.  v.  T.  W. 
Thayer  Co.  (C.  C.  1910)  179  Fed.  556. 

—  Libel  In  rem.— In  a  suit  in  a 
federal  court  to  foreclose  a  mortgage 
on  property  situated  within  the  district, 
the  jurisdiction  of  the  court  is  not  de- 
feated by  the  fact  that  one  of  the  de- 
fendants is  not  a  resident  of  the  dis- 
trict. Seybert  v.  Shamokin  &  Mt.  C. 
Electric  Ry.  Co.  (O.  O.  1901)  110  Fed. 
810. 

A  libel  in  rem  is  an  action  of  a  local 
nature  and  must  be  brought  in  the  divi- 
sion where  the  res  happens  to  be.  Nel- 
son V.  The  WiUamette  (D.  C.  1892)  53 
Fed.  602. 

—  Nuisance^— A  bill  in  equity  to 
abate  a  nuisance  is  a  local  suit  and 
can  be  brought  only  in  the  district 
where  the  nuisance  is  situated.  Mis- 
sissippi &  M.  R.  Co.  V.  Ward  (1862)  2 
Black,  485,  492,  17  L.  Ed.  311. 

—  Trespass  for  injury  to  land.— 
A  federal  circuit  court  cannot  take 
cognizance  of  a  trespass  committed  on 
lands  lying  without  the  judicial  district 
of  the  court,  although  the  trespasser  is 
a  resident  of  and  is  found  within  the 
district,  such  action  being  local.  Liv- 
ingston V.  Jefferson  (C.  C.  1811)  Fed. 
Cas.  No.  8,411. 

An  action  of  trespass  to  recover  dam- 
ages for  injury  to  land  by  cutting  tim- 
ber therefrom,  and  removing  the  same, 
is  of  a  local  nature,  and  can  only  be 
maintained  in  a  federal  court  in  the  dis- 
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trict    in    which    the    land   is    situated.  590,    li^8   C.    C.    A.    188;     Erstein   ▼. 

Kentucky  Coal   Lands  Co.   v.   Mineral  RothschUd  (C.  C.  1884)  22  Fed.  61,  65; 

Development    Co.    (O.    C.    1911)    191  Goddard   v.   Mailler    (C.   C.    1897)    80 

Fed.  899.  Fed.  422;   Ladew  v.  Tennessee  Copper 

Ctted    without    ifefliiite    application,  Co.    (C.   C.   1910)   179  Fed.  245,  a£- 

Greeley  v.  Lowe  (1894)  15  Sup.  Ct.  24,  firmed   (1910)  31  Sup.  Ct,  81,  218  U. 

26,   155  U.   S.  58,  39  L.  Ed.  69;    St.  S.  357,  54  L.  Ed.  1069  (affirmed  [1910] 

Louis     Southwestern     R.     Co.    v.     S.  31  Sup.  Ct  84,  218  V.  S.  369,  54  L.  Ed. 

Samuels  &  Co,    (1914)    211  Fed.  588,  1073). 

§  1037.  (Jud.  Code,  §  55.)  When  property  lies  in  different  districts 
in  same  State. 
Any  suit  of  a  local  nature,  at  law  or  in  equity,  where  the  land 
or  other  subject-matter  of  a  fixed  character  lies  partly  in  one  dis- 
trict and  partly  in  another,  within  the  same  State,  may  be  brought 
in  the  district  court  of  either  district;  and  the  court  in  which  it  is 
brought  shall  have  jurisdiction  to  hear  and  decide  it,  and  to  cause 
mesne  or  final  process  to  be  issued  and  executed,  as  fully  as  if  the 
said  subject-matter  were  wholly  within  the  district  for  which  such 
court  is  constituted. 

H.  S.  I  742.    Act  March  3,  1911,  c.  231,  {  55,  36  Stat.  1102. 

notes  of  Daeisloiui 

Repeal  of  statute.— This  section  held  an  equitable  attachment  of  all  property 

not  repealed  by  the  jurisdictional  acta  of    the    defendant    within    the    9tat«. 

of  1875,  1887,  1888.     East  Tennessee,  Horn  ▼.  Pere  Marquette  R.  Co.  (C.  C. 

V.  &  G.  R.  Co.  V.  Atlanta  &  F.  R.  Co.  1907)  151  Fed.  626. 

(C.  C.  1892)  49  Fed.  608,  15  L.  R.  A.  ^.^  ^       .*u     *     ^  ^  .*            ..    *i 

109  ^*^®'    without    doinite    appUcatioii, 

^'  ,    ,  .       ,       ,           ,       .    ^          ^  Greel«y  v.  Lowe  (1894)  15  Sup.  Ct.  24, 

Suit  of  local  nature.-A  suit  by  cred-  27,  155  U.  S.  58,  39  L.  Ed.  69;   Mem- 

itors  for  the  appointment  of  a  receiver  ^^^  g^^  ^^^^  ^  Houchens  (1902)  115 

for  a  railroad  is  a  suit  of  a  local  nature.  y^    9^    52  o.  C.  A.  176;    St.  Louis 

East  Tennessee,  V.  &  G.  R.  Co   v.  At-  Southwestern  R.  Co.  v.  S.  Samuels  & 

l^''o^.^  J-^-  P^iP*  ^'  ^^^^  ^^  ^^'  Co.  (1914)  211  Fed.  588,  590. 128  C.  C. 

608,  lo  L.  R.  A.  109.  ^    ^gg.    Erstein  v.  Rothschild  (C.  C. 

District  in  which  suit  may  be  brouirht.  1884)  22  Fed.  61,  65;  Goddard  v.  MaU- 

—A  suit  by   a   creditor  of  a   railroad  ler  (C.  C.  1897)  SO  Fed.  422;  Lade w  v. 

company  to  have  its  property,  situated  Tennessee  Copper  Co.  (C.  C.  1910)  179 

in  different  federal  districts  of  the  same  Fed.  245  (affirmed  [1910]  31  Sup.  Ct. 

state,   administered  for  the  benefit  of  81,  218  U.  S.  357,  54  L.  Ed.  1069,  and 

all  creditors,  is  one  of  a  local  nature  [1910]  31  Sup.  Ct.  84,  218  U.  S.  369, 

which,    under     this    section,    may    be  54  L.  Ed.  1073) ;   Kentucky  Coal  Lands 

brought  in  either  of  such  districts,  and  Co.  v.  Mineral  Development  Co.  (C.  C. 

the  appointment  of  a  receiver  therein  is  1911)  191  Fed.  899. 

§  1038.  (Jud.  Code,  §  56.)  When  property  lies  in  different  States 
in  same  circuit ;  jurisdiction  of  receiver. 
Where  in  any  suit  in  which  a  receiver  shall  be  appointed  the 
land  or  other  property  of  a  fixed  character,  the  subject  of  the  suit, 
lies  within  different  States  in  the  same  judicial  circuit,  the  receiver 
so  appointed  shall,  upon  giving  bond  as  required  by  the  court, 
immediately  be  vested  with  full  jurisdiction  and  control  over  all  the 
property,  the  subject  of  the  suit,  lying  or  being  within  such  circuit; 
subject,  however,  to  the  disapproval  of  such  order,  within  thirty 
days  thereafter,  by  the  circuit  court  of  appeals  for  such  circuit,  or 
by  a  circuit  judge  thereof,  after  reasonable  notice  to  adverse  parties 
and  an  opportunity  to  be  heard  upon  the  motion  for  such  disapproval ; 
and  subject,  also,  to  the  filing  and  entering  in  the  district  court  for 
each  district  of  the  circuit  in  which  any  portion  of  the  property  may 
He  or  be,  within  ten  days  thereafter,  of  a  duly  certified  copy  of  the 
bill  and  of  the  order  of  appointment.  The  disapproval  of  such  ap- 
pointment within  such  thirty  days,  or  the  failure  to  file  such  certi- 
fied copy  of  the  bill  and  order  of  appointment  within  ten  days,  as 
herein  required,  shall  divest  such  receiver  of  jurisdiction  over  all 
such  property  except  that  portion  thereof  lying  or  being  within  the 
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State  in  which  the  suit  is  brought.  In  any  case  coming  within  the 
provisions  of  this  section,  in  which  a  receiver  shall  be  appointed, 
process  may  issue  and  be  executed  within  any  district  of  the  circuit 
in  the  same  manner  and  to  the  same  extent  as  if  the  property  were 
wholly  within  the  same  district;  but  orders  affecting  such  property 
shall  be  entered  of  record  in  each  district  in  which  5ie  property  af- 
fected may  lie  or  be. 

Act  March  3,  1911,  c.  231,  §  56,  36  Stat.  1102. 

Ifote*  of  Deciiioflifl 

Surrender  of  possessfoii  to  state  re-  Co.    (1914)   217  Fed.  187,  133  C.  C. 

oelver.— A    federal    court,    which    in   a  A.  181. 

foreclosure  suit  had   taken   posrsession  #%     *       i*      * 

hy  its  receivers  of  all  of  the  property  ^  .    '•r'""^ /^    prooedyre    in    other 

of    a    corporation,    situated    in    three'  !J**®T^^®  ^  ^^^°!^*P     7*    JJ'^^.^,''?!^ 

states,  under  this  section,  held  to  have  ^"\^^l?f^*'  ^^"°  ^^^  °  ^^'  ^'  ^^^^  ^^" 

power,  with  the  consent  of  defendant  ^^^  °^^* 

and  its  lienholders,  to  turn  over  posses-  Decislone  prior  to  statute/— See  notes 
sion  and  the  control  and  management  under  f  1047,  post, 
of  such  property  to  receivers  appoint- 
ed by  a  state  court,  which  had  the  bet-  Cited  without  definite  application, 
ter  right  to  possession  of  that  situated  St.  Louier  Southwestern  R.  Co.  v.  S. 
within  its  own  state.  Kansas  City  Samuels  &  Co.  (1914)  211  Fed.  588, 
Pipe  Line  Co.  v.  Fidelity  Title  &  Trust  590,  128  C.  C.  A.  188. 

§  1039.  (Jud.  Code,  §  57.)     Absent  defendants  in  suits  to  enforce 
liens,  remove  clouds  on  titles,  etc. 

When  in  any  suit  commenced  in  any  district  court  of  the  United 
States  to  enforce  any  legal  or  equitable  lien  upon  or  claim  to,  or 
to  remove  any  incumbrance  or  lien  or  cloud  upon  the  title  to  real 
or  personal  property  within  the  district  where  such  suit  is  brought, 
one  or  more  of  the  defendants  therein  shall  not  be  an  inhabitant  of  or 
found  within  the  said  district,  or  shall  not  voluntarily  appear  thereto, 
it  shall  be  lawful  for  the  court  to  make  an  order  directing  such  ab- 
sent defendant  or  defendants  to  appear,  plead,  answer,  or  demur  by  a 
day  certain  to  be  designated,  which  order  shall  be  served  on  such  ab- 
sent defendant  or  defendants,  if  practicable,  wherever  found,  and  also 
upon  the  person  or  persons  in  possession  or  charge  of  said  property,  if 
any  there  be;  or  where  such  personal  service  upon  such  absent  de- 
fendant or  defendants  is  not  practicable,  such  order  shall  be  published 
in  such  manner  as  the  coifrt  may  direct,  not  less  than  once  a  week  for 
six  consecutive  weeks.  In  case  such  absent  defendant  shall  not  ap- 
pear, plead,  answer,  or  demur  within  the  time  so  limited,  or  within 
some  further  time,  to  be  allowed  by  the  court,  in  its  discretion,  and 
upon  proof  of  the  service  or  publication  of  said  order  and  of  the  per- 
formance of  the  directions  contained  in  the  same,  it  shall  be  lawful  for 
the  court  to  entertain  jurisdiction,  and  proceed  to  the  hearing  and  ad- 
judication of  such  suit  in  the  same  manner  as  if  such  absent  defendant 
had  been  served  with  process  within  the  said  district;  but  said  adjudi- 
cation shall,  as  regards  said  absent  defendant  or  defendants  without 
appearance,  affect  only  the  property  which  shall  have  been  the  sub- 
ject of  the  suit  and  under  the  jurisdiction  of  the  court  therein,  within 
such  district;  and  when  a  part  of  the  said  real  or  personal  property 
against  which  such  proceedings  shall  be  taken  shall  be  within  another 
district,  but  within  the  same  State,  such  suit  may  be  brought  in  either 
district  in  said  State:  Provided,  however,  That  any  defendant  or 
defendants  not  actually  personally  notified  as  above  provided  may, 
at  any  time  within  one  year  after  final  judgment  in  any  suit  men- 
tioned in  this  section,  enter  his  appearance  in  said  suit  in  said  district 
court,  and  thereupon  tlie  said  court  shall  make  an  order  setting  aside 
the  judgment  therein  and  permitting  said  defendant  or  defendants  to 
plead  therein  on  payment  by  him  or  them  of  such  costs  as  the  court 
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shall  deem  just;   and  thereupon  said  suit  shall  be  proceeded  with  to 
final  judgment  according  to  law. 

R.  S.  §§  738.  742.    Act  March  3,  1875,  c  137,  §  8,  18  Stat.  472.    Act  Mareh 
3,  1911,  c.  231, 1  57,  36  Stat.  1102. 


Notes  of  Deeisions 


1. 
2. 
8. 

4. 

6. 

6. 

7. 

8. 
9. 

10. 
U. 
12. 

IS. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 

21. 

22. 
23. 

24. 

26. 

26. 
27. 
28. 
29. 
30. 

31. 
82.^ 

83. 

34. 


87. 
88. 

89. 

40. 

41. 

42. 
43. 
44. 

45. 

46. 

47. 
48. 


Validity  and  repeal. 

Construction  of  statute  in  general. 

Application  and  operation  of  statute  in 

general. 
"Suit"    within   statute. 
"Property   within  the  district"  within 

the  statute. 
"Lien  on  or  claim  to  property"  within 

the  statute. 
"Found     within    district"    within    the 

statute. 
"Absent  defendant"  within  the  statute. 
Suit  to   enforce   lien    on   or   claim   to 

property  within  the  statute  In  general. 

Attachment  and  garnishment. 

Creditors*  suit. 

Establishment  of  Judgment  as  a 

lien. 

Eminent  domain. 

Foreclosure  of  Hens. 

Foreclosure  of  mortgages. 

-  InJuncUon. 

Partition. 

Quieting  tiUe. 

Specific  performance. 

Suit  to   remove   incumbrance,   lien  or 
cloud  on  title. 

Cancellation  of  conveyances  or  in- 
struments. 

Cloud  on  title  by  tax  sale. 

Ejectment^ 


Fraudulent       conveyances       and 
transfers. 
^—    Injunction. 

Judgments. 

Nuisance. 

QuieUng  title. 

Time  of  commencement  of  action. 

Waiver  of  right  to  be  sued  in  district 
of  inhabitancy. 

Appearance  by   nonresident  defendant. 

Pleading  and  proof  of  Jurisdictional 
facts. 

Jurisdiction  over  nonresident  defend- 
ants. 

Process,  form  of. 

Privileges  and  exemptions  from  service 
of  process. 

Service  of  process  on  nonresident  de- 
fendant. 

Service  on  person  in  possession. 

Person  on  whom  substituted  service 
may  be  made. 

Service  by  publication,  when  authoriz- 
ed. 

Compliance  with  statute  authorizing 
substituted  service. 

Condition  precedent  to  order  for  substi- 
tuted service. 

Affidavit  for  order  of  publication. 

Citation  directing  publication. 

Publication    sufficiency    of. 

Order  for  substituted  service  good  as 
against  collateral  attack. 

Vacation  of  order  for  substituted  serv- 
ice. 

Decree,  issues  determined. 

Opening  decree. 

Vacating  sales  under  Judgments. 


I.  Validity  and  repeal.— See  Mellen  v. 
Moline  MaUeable  Iron  Works  (1889) 
9  Sup.  Ct  781,  131  U.  S.  352,  33  L. 
Ed.  178;  Amdt  v.  Griggs  (1890)  10 
Sup.  Ct.  557,  134  U.  S.  316,  33  L.  Ed. 
918. 


The  repealing  clause  of  the  Judiciary 
Act  of  1887,  1888,  did  not  reach  this 
section,  which  is  still  in  force.  Citi- 
zens' Sa\nngs  &  Trust  Co.  v.  Illinois 
Cent  R.  Co.  (1907)  27  Sup.  Ct  425. 
427,  205  U.  S.  46,  51  L.  Ed.  703. 

Statutes  like  this  which  undertake  to 
give  to  courts  jurisdiction  over  nonresi- 
dents who  do  not  come  within  the  dis- 
trict for  purposes  either  of  residence 
or  business  should  not  be  enlarged  by 
too  liberal  construction.  Nonmagnetic 
Watch  Co.  V.  Association  Horlogere 
Suisse  (C.  C.  1890)  44  Fed.  6,  7. 

2.  Construction  of  statute  in  general. 
—See  Mellen  v.  Moline  Malleable  Iron 
Works  (1889)  9  Sup.  Ct  781,  131  U. 
S.  352,  33  L.  Ed.  178.  And  see,  also, 
Amdt  V.  Griggs  (1890)  10  Sup.  Ct 
557.  134  U.  S.  316,  33  L.  Ed.  918. 

3.  Application  and  operation  of  stat- 
ute In  general.^This  section  has  no  ap- 
plication to  the  question  of  parties  to  a 
litigation  begun  several  years  before 
its  passage.  Robertson  v.  Carson 
(1873)  19  Wall.  94,  106,  22  L.  Ed.  178. 
But  it  was  applied  to  parties  brought 
into  a  pending  case  after  its  passage. 
McBurney  v.  Carson  (1878)  99  U.  S. 
567,  25  L.  Ed.  378.  It  relates  to  legal 
and  equitable  liens  or  claims  on  real 
or  personal  property  within  the  district 
w^here  the  suit  was  brought  Citiiens' 
Savings  &  Trust  Co.  v.  Illinois  Cent 
R.  Co.  (1907)  27  Sup.  Ct  425,  427, 
205  U.  S.  46,  51  L.  Ed.  703.  And  does 
not  extend  to  all  suits  of  a  local  na- 
ture nor  to  all  local  actions  in  rem  but 
is  limits  to  suits  brought  to  enforce 
the  rights  specified,  and  cannot  be  ex- 
tended beyond  them  by  construction. 
La  dew  v.  Tennessee  Copper  Co.  (C.  C. 
1910)  179  Fed.  245,  decree  affirmed 
(1910)  31  Sup.  Ct  81,  218  U.  S.  357, 
54  li.  Ed.  1069,  and  Wetmore  v.  Ten- 
nessee Copper  Co.  (1910)  31  Sup.  Ct 
84,  218  U.  S.  369,  54  L.  Ed.  1073. 
And  does  not  refer  to  a  suit  in  which 
plaintiff  seeks,  through  a  receiver,  to 
apply  the  general  property  of  defend- 
ant to  the  payment  of  his  debts,  but  to 
suits  in  equity  to  enforce  some  pre- 
existing lien  or  claim  on  a  specific  piece 
of  property.  Shainwald  v.  Lewis  (D. 
C.  1880)  5  Fed.  510,  order  aflSrmed 
(1883)  2  Sup.  Ct  385,  108  U.  S.  158, 27 
L.  Ed.  691.  It  recognizes  the  principle 
of  local  jurisdiction  in  questioner  touch- 
ing title  to  real  estate  and  the  right  of 
service  by  publication.  Morris  v.  Gra- 
ham (C.  C.  1892)  51  Fed.  53,  56.  It 
has  nothing  to  do  with  the  right  to 
bring  suits,  but  only  with  making  it  so 
that  suits  to  enforce  certain  kinds  of 
causes  of  action  rightfully  brought  may 
be  prosecuted  to  a  hearing  and  deter- 
mination.    Kentucky   Coal  Lands  Co. 
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v.  Mineral  Development  Co.  (G.  O. 
1911)  191  Fed.  899. 

A  contention  that  as  the  words  "one 
or  more"  in  section  1032,  ante,  con- 
templated a  controversy  in  which  two 
or  more  defendants  would  be  involved, 
therefore  such  words  "one  or  more" 
mean  the  same  in  the  Act  of  1875,  giv- 
ing the  right  to  bring  such  action  where 
one  or  more  may  so  reside,  is  fallacious. 
Dick  V.  Foraker  (1894)  15  Sup.  Ct  124, 
127,  156  U.  S.  404,  39  K  Ed.  201. 

When  the  requisite  diversity  of  dti- 
zenship  between  the  parties  exists  to 
give  a  federal  court  jurisdiction,  a  suit 
to  establish  a  lien  or  claim  on  prop- 
erty within  this  section  may  be  main- 
tained in  the  district  where  the  prop- 
erty is  situated,  though  neither  the 
plaintiff  nor  defendant  is  a  resident 
thereof.  Kentucky  Coal  Lands  Co.  v. 
Mineral  Development  Co.  (1914)  219 
Fed.  45,  133  0.  C.  A.  151,  reversing 
(C.C.  1911)  191  Fed.  899.  Though 
there  is  but  one  defendant  Wheel- 
wright V.  St.  Louis,  N.  O.  &  O.  Canal 
&  Transp.  Co.  (C.  C.  1802)  50  Fed. 
709;  Single  v.  Scott  Paper  Mfg.  Co. 
(C.  C.  1893)  55  Fed.  553;  Ladew  v. 
Tennessee  Copper  CJo.  (C.  C.  1910) 
179  Fed.  245,  decree  affirmed  (1910) 
31  Sup.  Ct.  81,  218  U.  S.  357,  54  L. 
Ed.  1069,  and  Wetmore  v.  Tennessee 
Copper  Co.  (1910)  31  Sup.  Ct.  84,  218 
U.  S.  369,  54  L.  Ed.  1073.  Or  though 
plaintiff  and  some  of  the  defendants  are 
residents  of  other  districts.  Greeley  v. 
Lowe  (1894)  15  Sup.  Ct.  24,  26,  155 
U.  S.  58,  39  L.  Ed-  69.  For  personal 
service  is  not  essential  to  give  the  court 
jurisdiction.  Single  v.  Scott  Paper 
Mfg.  Co.  (0.  C.  1893)  55  Fed.  553. 
And  he  may  be  served  personally  out 
of  the  state  or  may  be  brought  in  by 
publication  under  this  section.  Black 
V.  Scott  (C.  0.  1881)  9  Fed.  186,  189. 

This  section  must  be  so  construed  as 
not  to  include  a  person  resident  in  a 
territory.  Goldsmith  v.  Gilliland  (C. 
C.  1885)  24  Fed.  154,  156. 

A  proceeding  in  equity  to  enforce  a 
lien  on  a  fund  which  is  within  reach  of 
the  court,  where  the  trustees  and  com- 
plainant have  the  requisite  citizenship, 
is  a  proceeding  within  the  jurisdiction 
of  the  court  under  this  section,  and  the 
court  has  jurisdiction  to  adjudicate  on 
the  rights  of  the  persons  claiming  the 
fund,  if  they  be  notified  of  the  pend- 
ency of  the  suit  by  service  or  publica- 
tion. Goodman  v.  Niblack  (1880)  102 
U.  S.  556,  563,  26  L.  Ed.  229. 

Under  this  section  and  ante,  §  1033, 
a  complainant  in  a  suit  to  enforce  a 
claim  to  certain  land  and  remove  a 
doud  therefrom  was  entitled  to  insti- 
tute such  suit  in  the  district  in  which 
the  property  wasr  located  and  to  join 
therein  defendants  who  were  nonresi- 
dents of  the  district.  Miller  v.  Ahrens 
(C.  C.  1907)  150  Fed.  644. 

This  section,  as  originally  enacted 
and  amended  by  Act  March  3,  1887, 
and  Act  Aug.  13,  1888,  conferred  Ju- 


risdiction on  a  federal  court  of  a  suit 
to  remove  a  cloud  from  the  title  to 
land  lying  within  the  district  where 
suit  was  brought,  and  the  court  might 
take  jurisdiction  where  neither  of  the 
parties  were  residents  of  the  state. 
Gillespie  v.  Pocahontas  Coal  &  Coke 
Co.  (C.  0.  1907)  162  Fed.  742,  decree 
reversed  (1908)  163  Fed.  992,  91  C. 
C.  A.  494,  certiorari  denied  Pocahon- 
tas Coal  &  Coke  Co.  v.  Gillespie 
(1909)  29  Sup.  Ct  700,  214  U.  S.  519, 
53  L.  Ed.  1065. 

The  provision  of  ante,  |  1033,  does 
not  affect  the  jurisdiction  of  the  court 
in  local  actions  to  enforce  a  lien  or 
daim  upon  real  estate  or  personal 
property  within  the  district  Lancas- 
ter V.  Asheville  St  Ry.  Co.  (C.  C. 
1898)  90  Fed.  129. 

But,  where  an  action  was  brought  in 
a  state  court  between  nonresidents,  and 
an  attachment  was  levied  on  property 
of  the  defendant  within  the  state  sole- 
ly to  obtain  jurisdiction,  the  action  was 
not  brought  to  enforce  a  legal  or  equi- 
table lien  on  the  property  within  such 
act,  and  was  therefore  not  removable 
to  the  federal  court  George  v.  Ten- 
nessee Coal,  Iron  &  R.  Co.  (C.  C. 
1911)  184  Fed.  951. 

The  provision  for  service  of  nonresi- 
dents of  the  district  with  duplicate 
writs,  which  is  made  by  the  act  divid- 
ing Texas  into  four  judidal  districts,  is 
not  limited  to  local  actions  of  the  dass 
described  by  this  section.  In  r«  Dunn 
(1909)  29  Sup.  Ct  299,  303,  212  U. 
S.  374,  53  L.  Ed.  558. 

4.  "Suit"  within  statute^The  word 
"suit"  includes  an  action  at  law  and  a 
proceeding  in  equity.  Elk  Garden  Co. 
V.  T.  W.  Thayer  Co.  (C.  O.  1910)  J79 
Fed.  556. 

5.  "Property  within  the  district" 
within  the  statute^— Shares  of  stock  in 
a  Michigan  corporation  by  the  laws  of 
that  state  deemed  personal  property 
must  be  so  considered  within  the  mean- 
ing of  this  section.  Jellenik  v.  Huron 
Copper  Min.  Co.  (1900)  20  Sup.  Ct 
559,  562,  177  U.  S.  1,  44  L.  Ed.  647. 

Though  certificates  of  corporate 
stock  are  technically  only  written  evi- 
dences of  interests  in  the  corporate 
property,  they  are  so  far  in  the  nature 
of  chattels  that,  when  certificates  of 
stock  in  a  corporation  of  one  state  are 
held  in  pledge  or  as  collateral  in  an- 
other state,  the  courts  of  the  latter 
may  establish  a  lien  thereon  in  a  suit 
commenced  by  substituted  service,  un> 
der  a  statute  authorizing  such  service 
in  suits  to  establish  liens  on  personal 
property  within  the  state.  Merritt  v, 
American  Steel-Barge  Co.  (1897)  79 
Fed.  228,  24  O.  C.  A.  630. 

The  stock  of  a  corporation  organized 
under  the  laws  of  a  state  has  its  situs 
in  such  state,  and  is  property  within  a 
federal  judidal  district  in  the  state. 
Jones  V.  Gould  (C.  C.  1905)  141  Fed. 
698,  order  affirmed    (1906)    149   Fed. 
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153,  80  C.  C.  A.  1.  But  see  Kilgour  v. 
New  Orleans  Gas  lAght  Co.  (C.  C. 
1875)  Fed.  Cas.  No.  7,764,  holding  that 
shares  of  corporate  stock  held  by  a 
nonresident  of  the  district,  within  which 
the  corporation  is  domiciled,  are  not 
"personal  property  within  the  district." 

Certificates  of  corporate  stock,  in- 
dorsed and  delivered  as  security  to  a 
trustee,  with  power  of  sale  in  case  of 
default  on  the  trust  agreement,  held 
"property,"  within  this  section.  Blake 
V.  Foreman  Bros.  Banking  Co.  (D.  C. 
1914)  218  Fed.  264. 

A  so-called  "news  franchise"  of  a 
newspaper,  arising  out  of  a  contract 
with  the  Associated  Press  for  furnish- 
ing its  dispatches,  although  such  con- 
tract provides  that  the  privilege  there- 
by granted  may  be  transferred  with  the 
newspaper  on  condition  that  the  pur- 
chaser will  enter  into  a  new  and  simi- 
lar contract,  implies  that  the  assent  of 
the  Associated  Press  must  be  obtained 
to  the  new  contract,  and  is  merely  a 
contract,  which  cannot,  by  any  action 
of  the  newspaper,  become  property  or 
the  subject  of  a  suit  in  rem,  so  as  to 
support  the  jurisdiction  of  a  federal 
court,  under  R.  S.  §  738.  incorporated 
into  this  section.  Lawrence  v.  Times 
Printing  Co.  (C.  C.  1808)  00  Fed.  24. 

The  jurisdiction  of  the  court  of  a 
suit,  when  the  citizenship  is  diverse, 
is  not  affected  by  the  fact  that  the 
property  on  which  the  lien  existed  is 
within  the  custody  of  the  sheriff,  un- 
der writs  of  attachment  issuing  from  a 
state  court,  though  it  might  affect  the 
power  of  the  court  to  take  possession 
of  the  property.  Wheelwright  v.  St. 
Louis,  N.  O.  &  O.  Canal  &  Transp. 
Co.  (C.  C.  1892)  50  Fed.  709. 

A  patent  right  cannot  have  a  situs  in 
a  particular  district,  within  this  sec- 
tion, so  that  a  court  may  acquire  ju- 
risdiction of  a  nonresident  defendant  by 
publication  in  a  suit  to  establish  title 
thereto.  Standard  Gas  Power  Co.  of 
Georgia  v.  Standard  Gas  Power  Co.  of 
Delaware  (D.  C.  1915)  224  Fed.  900. 

A  federal  court  in  New  York  cannot 
take  jurisdiction  of  a  suit  against  non- 
resident aliens  to  establish  title  to 
bonds  held  b\'  them  as  executors  on  the 
theory  that  they  were  within  the  dis- 
trict within  this  section,  because  -that 
state,  by  virtue  of  probate  of  testator's 
will  and  appointment  of  defendants  as 
executors,  may  treat  both  them  and 
the  estate  as  constructively  present  and 
subject  to  jurisdiction.  Chase  v.  Wetz- 
lar  (1912)  .^2  Sup.  Ct.  659,  663,  225 
U   S.  79,  56  L.  Ed.  090. 

Where  a  nonresident,  who  was  a  nec- 
essary party  to  a  suit  with  reference 
to  certain  insurance,  had  a  claim  which 
was  transitory,  the  claim  had  no  such 
situs  within  the  district  as  to  justify 
the  court  in  taking  jurisdiction.  Stock- 
bridge  V.  Phoenix  Mut.  Life  Ins.  Co. 
(D.  C.  1912)  193  Fed.  558. 

The  fact  that  a  suit  relates  to  land 
lying  within  the  district  does  not  give 
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jurisdiction  thereof  to  the  circuit  court 
of  the  United  States,  when  it  would  not 
otherwise  exist  Pooley  v.  Luco  (C.  C. 
1806)  72  Fed.  561. 

6.  "Lten  on  or  claim  to  property" 
within  the  statute.— The  words  *'claim 
to  *  ♦  ♦  property"  as  used  in  this 
section,  relate  only  to  claims  made  to  the 
property  in  the  nature  of  an  assertion 
of  ownership  or  proprietary  interest  or 
other  direct  right  or  claim  to  the  prop- 
erty itself,  and  do  not  include  a  suit 
which  merely  seeks  to  enforce  a  restric- 
tion which  the  law  imposes  upon  the 
owner  of  the  property  in  reference  to 
its  proper  use  to  avoid  injury  to  oth- 
er property,  as  one  to  abate  or  enjoin 
a  nuisance.  Ladew  v.  Tennessee  Cop- 
per Co.  (C.  C.  1910)  179  Fed.  245,  de- 
cree affirmed  (1910)  31  Sup.  Ct.  81, 
218  U.  S.  357,  54  L.  Ed.  1069,  and  Wet- 
more  v.  Tennessee  Copper  Co.  (1910) 
31  Sup.  Ct  84,  218  U.  S.  369,  54  U 
Ed.  1073. 

A  suit  must  be  one  which  concerns 
the  title  to  some  specific  property  with- 
in the  district  to  come  within  the  in- 
tent and  meaning  of  this  section,  and  a 
suit  by  a  member  of  a  syndicate,  which 
was  in  effect  a  partnership,  to  wind  up 
its  affairs  and  for  the  appointment  of 
a  receiver  on  the  ground  of  misman- 
agement by  the  managers,  is  not  such  a 
suit,  especially  where  the  only  allega- 
tion in  the  bill  with  respect  to  property 
within  the  district  is  that  the  syndicate 
is  the  owner  of  stock  in  certain  rail- 
roads therein.  A  subscriber  to  a  syndi- 
cate fund,  which  was  placed  absolutely 
in  the  hands  of  managers  to  be  invested 
in  certain  coal  lands  and  railroad  prop- 
erty and  in  constructing  connecting 
lines,  the  property  to  be  then  sold  and 
the  proceeds  divided  or  capitalized,  and 
the  stock  distributed  among  the  sub- 
scribers, has  no  lien  upon  or  claim  to 
the  specific  property  so  purchased  by 
the  managers  which  will  ghe  a  court 
jurisdiction  of  a  suit  in  wem  against  it, 
under  this  section,  where  neither  com- 
plainant nor  defendants  are  residents 
of  the  district.  Jones  v.  Gould  (C.  C. 
1905)  141  Fed.  698,  order  affirmed 
(1006)  149  Fed.  1.53,  80  C.  C.  A.  1. 

Where  a  nonresident,  who  was  a  nec- 
essary party  to  a  suit  with  reference  to 
certain  insurance,  had  a  claim  which 
was  transitory,  the  claim  had  no  such 
situs  within  the  district  as  to  justify 
the  court  in  taking  jurisdiction,  under 
this  section.  Stockbridge  v.  Phoenix 
Mut.  Life  Ins.  Co.  (D.  G.  1912)  193 
Fed.  558. 

7.  "Found  within  district"  within  tlie 
statute.— A  Maryland  corporation  oper- 
ating mines  in  Pennsylvania  and  au- 
thorized to  do  business  in  New  York  is 
**found,"  and  therefore  may  be  sued  in 
Maryhxnd,  Pennsylvania,  or  New  York. 
Teti  V.  Consolidated  Coal  Co.  of  Mary- 
land (D.  C.  1914)  217  Fed.  443. 

A  corporation  chartered  by  another 
state,  but  having,  in  the  district  where 
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suit  is  brought,  a  place  of  business,  in 
charge  of  an  agent  designated  to  receive 
service,  as  required  by  the  state  stat- 
ute, is  "found"  witliin  the  district,  with- 
in this  section,  and  there  is  no  occasion 
for  service  by  publication.  Spencer  v. 
Kansas  City  Stockyards  Co.  (C.  C. 
1808)  56  Fed.  741.  And  see  notes  un- 
der ante,  §  1033. 

8.  ''Absent  defendant"  within  the 
statute.— Where  service  on  defendant, 
a  national  bank,  located  and  doing  busi- 
ness in  another  state,  was  made  under 
an  order  of  court  pursuant  to  this  sec- 
tion, in  a  suit  to  relieve  the  bankrupts' 
real  estate,  situated  in  this  district, 
from  the  lien  of  certain  judgments,  and 
to  remove  a  cloud  upon  the  title,  the 
bank  is  an  "absent  defendant,"  within 
the  section,  and  jurisdiction  attaches. 
Duff  v.  First  Nat.  Bank  (C.  C.  1882) 
13  Fed.  66. 

9.  Suit  to  enforce  lien  on  or  oiaim  to 
property  within  the  etatute  in  generals— 

A  suit  brought  by  an  assignee  of  a  spec- 
ified certificate  of  stock,  which  is  phys- 
ically within  the  district,  seeking  to  es- 
tablish his  ownership  thereof,  and  alleg- 
ing that  its  custodian  had  wrongfully 
refused  to  deliver  it  to  him,  but  fraud- 
ulently surrendered  it  for  cancellation, 
and  procured  a  new  certificate  in  his 
own  name,  and  which  prays  for  the  de- 
livery to  complainant  of  the  original, 
and  a  cancellation  of  the  spurious  reis- 
sue, states  an  equitable  cause  of  action, 
and  falls  within  this  section.  Ryan  v. 
Seaboard  &  R.  R.  Co.  (C.  C.  1897)  S3 
Fed.  880.  A  suit  by  a  citizen  of  Ohio 
against  citizens  of  Vermont,  New  York, 
and  Maine,  to  enforce  a  claim  to  prop- 
erty in  Vermont,  is  properly  brought  in 
the  district  of  Vermont.  Carpenter  v. 
Talbot  (C.  C.  1888)  33  Fed.  537.  But 
a  suit  in  a  federal  court  in  New  Jersey 
by  stockholders  of  a  Maine  corporation 
against  such  corporation  and  others  to 
set  aside  a  transfer  of  patents  and 
property  by  the  corporation  to  a  code- 
fendant,  and  to  compel  a  restoration  of 
such  property,  where  the  property  is 
not  within  the  district  of  New  Jersey, 
and  the  relief  sought  is  general,  and 
not  in  rem,  is  not  one  to  enforce  a  claim 
to  or  lien  on  property  in  the  district. 
Eldred  v.  American  Palace  Car  Co.  of 
New  Jersey  (1900)  105  Fed.  455,  45 
C.  C.  A.  1.  Nor  is  a  suit  for  an  ac- 
count of  lumber,  etc.,  taken  from  de- 
mised premises,  for  damages  for  de- 
fendant's breaches  of  covenant,  for  the 
appointment  of  a  receiver  of  demised 
premises,  lumber,  etc.,  within  this  sec- 
tion. Ellis  V.  Reynolds  (C.  C.  1888)  35 
Fed.  394. 

A  suit  by  heirs  against  trustees  under 
a  will  to  recover  a  residue  in  the  hands 
of  defendants  is  not  one  to  enforce  a 
lien  or  claim  on  property,  within  this 
section.  Fayerweather  v.  Ritch  (C.  C. 
1898)  89  Fed.  385. 

A  suit  by  a  stockholder  against  the 
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corporation  and  others  td  restrain  the 
enforcement  of  a  contract  by  which  the 
corporation  sold  stock  to  its  codefend- 
ants  is  not  one  to  "enforce  any  legal  or 
equitable  Ken  or  claim"  against  the 
stock,  within  the  meaning  of  R.  S.  § 
738,  embodied  herein,  authorizing  the 
bringing  in  of  nonresident  defendants 
in  such  suits.  Lengel  v.  American 
Smelting  &  Refining  Co.  (C.  C.  1901) 
110  Fed.  19. 

A  nonresident  defendant  in  an  action 
begun  by  attachment  and  the  garnish- 
ment of  money  due  him  released  such 
garnishment  by  the  giving  of  a  bond  as 
provided  by  statute,  lie  died  pending 
the  action,  which  could  not  be  revived 
against  his  executors  because  of  their 
nonresidence.  Held,  that  a  suit  in  equi- 
ty by  plaintiff  against  such  executors  to 
establish  his  right  to  enforce  the  bond 
was  not  one  to  enforce  a  lien  on  prop- 
erty, which  could  be  maintained  in  a 
federal  court  in  a  district  of  which  nei- 
ther plaintiff  nor  defendants  were  in- 
habitants, against  defendants'  objection. 
Filer  &  Stowell  Co.  v.  Rainey  (C.  C. 
1903)  120  Fed.  718. 

A  suit  in  equity  to  recover  shares  of 
stork  in  a  corporation  of  another  state, 
which  are  not  alleged  to  be  held  by  any 
defendant  who  resides  within  the  state 
in  which  the  suit  is  brought,  is  not  one 
to  establish  a  claim  to  "personal  prop- 
erty within  the  district,"  nor  does  the 
fact  that  the  principal  defendant,  al- 
though a  nonresident,  enters  a  general 
appearance,  authorize  the  court  to  bring 
in  other  nonresident  defendants  by  con- 
structive service.  McKane  v.  Burke 
(C.  C.  1904)  132  Fed.  088. 

A  suit  in  equity  by  a  lessee  against  a 
nonresident  lessor  to  enforce  alleged 
rights  under  the  terms  of  the  lease  by 
requiring  the  defendant  to  elect  either 
to  sell  the  land  to,  or  to  buy  the  build- 
ing thereon  from,  complainant  at  an 
appraised  value,  or  to  have  the  court 
n^rke  such  election  and  carry  the  same 
into  effect  through  a  master  or  trustee 
appointed  for  the  purpose,  is  not  within 
the  jurisdiction  of  the  Circuit  Court  of 
the  United  States  for  the  district  in 
which  the  property  is  situated.  York 
County  Sav.  Bank  v.  Abbot  (C.  C. 
1905)  139  Fed.  988. 

Where  an  action  was  brought  in  a 
state  court  between  nonresidents,  and 
an  attachment  was  levied  on  property 
of  the  defendant  within  the  state  solely 
to  obtain  jurisdiction,  the  action  was 
not  brought  to  enforce  a  legal  or  equita- 
ble lien  on  the  property,  and  was  there- 
fore not  removable  to  the  federal  court. 
George  v.  Tennessee  (^oal.  Iron  &  R. 
Co.   (C.  C.  1911)  184  Fed.  951. 

A  suit  held  not  one  to  establish  a 
claim  to  real  property  in  the  district, 
or  to  enforce  a  lien  or^remove  a  cloud 
on  the  title  to  real  or  personal  proper- 
ty, and  therefore  could  not  be  main- 
tained in  such  district  against  the  pro- 
test of  the  nonresident  defendants,  un- 
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der  this  section.  Revett  v.  Clise  (D.  G. 
1913)  207  Fed.  673. 

A  bill  for  an  ezaminatioii  of  the  vital 
organs  of  an  insured  man  is  not  a  suit 
to  enforce  a  claim  to  property  which, 
under  this  section,  may  be  brought  in 
the  district  in  which.the  property  is,  but 
jurisdiction  thereof  is  governed  by  Ju- 
dicial Code,  §  51,  ante,  §  1033.  Mutual 
Life  Ins.  Co.  of  New  York  v.  Painter 
(D.  C.  1915)  220  Fed.  998. 

A  cause  against  a  mining  company  in- 
volving the  invalidity  of  directors  con- 
trolling the  company's  property  held 
lemovable  as  a  local  action  to  enforce 
a  claim  of  its  property  situated  with- 
in the  district.  Consolidated  Interstate 
Callahan  Mining  Co.  v.  Callahan  Mining 
Co.  (I).  C.  1015)  228  Fed.  528. 

ID.  — «  Attachment  and  garnish- 
ment.»In  an  action  against  a  nonresi- 
dent, commenced  by  attachment  and 
garnishment,  and  supplemented  by  pub- 
lication of  service,  the  sheriff's  return 
showed  that  neither  defendant  nor  any 
of  his  property  had  been  found  in  the 
county.  The  garnishees  denied  having 
any  property  or  credits  belonging  to 
defendant,  and  these  answers  were  not 
controverted  by  plaintiff,  as  allowed  by 
the  state  law.  Held  that,  there  being 
no  personal  service  and  no  res  to  sup- 
port th<;  publication,  defendant  was  en- 
titled to  a  dismissal  of  the  cause,  unless 
plaintiff  should  impeach  the  truth  of  the 
garnishees'  answers  within  a  certain 
time  given.  McGillin  v.  Claflin  (C.  C. 
1892)  52  Fed.  657.  And  see  Hauf  v. 
WUson  (O.  C.  1887)  31  Fed.  384. 

See  Ex  parte  Des  Moines  &  M.  R. 
Co.  (1880)  103  U.  S.  794,  26  L.  Ed. 
461,  holding  that  an  attachment  can- 
not be  sued  out  against  the  property  of 
defendant  when  the  court  has  not  ac- 
quired jurisdiction  of  the  person.  And 
see,  also.  Big  Vein  Coal  Co.  v.  Read 
(1913)  33  Sup.  Ct  694,  229  U.  S.  31, 
57  L.  Ed.  1053. 

M.  — «  Creditors'  suit.— This  section 
does  not  enlarge  the  right  of  an  indi- 
vidual to  sue,  and  confers  no  right  up- 
on a  simple  contract  creditor  to  main- 
tain a  creditors'  suit  in  a  federal  court 
to  set  aside  an  alleged  fraudulent  con- 
veyance of  property  by  the  debtor,  nor 
does  the  fact  that  complainant  has  an 
alleged  mechanic's  lien  upon  the  prop- 
erty afford  basis  for  such  a  general 
creditors'  suit,  since  such  lien,  if  valid, 
may  be  enforced  in  rem  against  the 
property,  regardless  of  conveyances, 
whether  prior  or  subsequent  Canton 
Roll  &  Machine  Co.  v.  RolUng  Mill  Co. 
of  America  (C.  C.  1907)  155  Fed.  321. 
decree  modified  (1909)  168  Fed.  465, 
93  C.  O.  A.  621,  writ  of  certiorari  de- 
nied Logan  V.  Farmers'  Deposit  Nat 
Bank  of  Pittsburgh,  Pa.  (1909)  29  S. 
Ct  694,  214  U.  S.  513,  53  L.  Ed.  1062, 
and  appeal  dismissed  (1909)  29  S.  Ct 
698,  214  U.  S.  500,  53  L.  Ed.  1060. 

A  creditors*  suit  in  a  federal  court  to 
subject    property    within    the    district 
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standing  in  the  name  of  others  to  the 
payment  of  complainant's  judgment  is 
a  local  suit,  of  which,  under  this  sec- 
tion, the  court  has  jurisdiction,  not- 
withstanding the  fact  that  neither  com- 
plainant nor  the  judgment  defendant  is 
a  citizen  or  resident  of  the  district 
Hultberg  v.  Anderson  (C.  C.  1909)  170 
Fed.  657. 

12.  ^—  Ettabllebment  of  Judgment 
as  a  lien.— A  suit  by  an  alien  judgment 
creditor  to  establish  the  judgment  as  a 
lien  against  property  of  the  judgment 
debtor  may  be  brought  in  the  district  in 
which  the  property  is  situated,  regard- 
less of  the  fact  that  defendants  are  in- 
habitants of  another  district  De  Hier- 
apolis  ▼.  Lawrence  (C.  C.  1899)  99 
Fed.  321, 

IS.  —  Eminent  domain.— >A  proceed- 
ing to  condemn  right  of  way  under  em- 
inent domain  statutes  is  not  a  suit  to 
enforce  a  "legal  or  equitable  claim  to 
property"  within  this  section,  of  which 
the  federal  court  has  jurisdiction,  re- 
gardless of  citizenship  of  parties. 
Western  Union  Telegraph  Co.  v.  Louis- 
ville &  N.  R.  Co.  (D.  C.  1912)  201  Fed. 
932. 

14.  —  Foreclosure  of  liens.— A  suit 
on  a  contract  giving  a  lien  for  its  per- 
formance on  oil  leases  and  wells  held 
maintainable  in  a  federal  court  in  the 
district  where  the  property  was  situat- 
ed under  this  section,  regardless  of  res- 
idence save  as  to  diversity  of  citizen- 
ship. Texas  Co.  v.  Central  Fuel  Oil 
Co.  (1912)  194  Fed.  1,  114  C.  C.  A.  21. 

Proceedings  to  foreclose  a  lien  are 
proceedings  in  rem,  and  personal  serv- 
ice on  absent  parties  is  not  essential  to 
give  the  court  jurisdiction.  Oswald  v. 
Kampmann  (C.  C.  1886)  28  Fed.  36. 

Act  Aug.  13,  1888,  §  1,  declares  that 
no  suit  shall  be  brought  before  the  fed- 
eral courts  in  any  other  district  than 
that  whereof  defendant  is  an  inhab- 
itant; but  section  5  provides  that  noth- 
ing in  this  act  shall  be  construed  to  re- 
peal or  affect  any  jurisdiction  or  right 
mentioned  in  Act  March  3,  1875,  §  8. 
This  section  provides  that  in  any  suit 
to  enforce  any  legal  or  equitable  lien 
on,  or  claim  to,  or  to  remove  any  lien 
or  cloud  upon,  property  situated  in  the 
district  where  the  suit  is  brought,  de- 
fendants who  are  not  inhabitants  may 
be  made  parties,  and  brought  into  court 
by  the  methods  there  prescribed.  Held, 
that  this  latter  section  applies  to  a  bill 
brought  to  enforce  various  liens  upon 
part  of  a  railroad  lying  in  the  district, 
as  against  the  lien  of  a  general  mort- 
gage, which  is  about  to  be  foreclosed  in 
the  same  court  by  a  suit  anciUary  to 
another  suit  in  a  different  district  and 
state.  McBee  v.  Marietta  &  N.  G.  Ry. 
Co.  (C.  C.  1891)  48  Fed.  243,  decree 
reversed  Same  v.  Central  Trust  Co. 
(1893)  57  Fed.  753,  6  C.  O.  A.  539. 

A  suit  by  an  alien  judgment  creditor 
to  establish  the  judgment  as  a  lien 
against  property  of  the  judgment  debtor 


Ch.4) 


THE  JUDICIAL  CODE 


1039 


may  be  brought  in  the  district  in  which 
the  property  is  situated,  regardless  of 
the  fact  that  defendants  are  inhabitants 
of  another  district  De  Hierapolis  y. 
Lawrence  (C.  C.  1899)  99  Fed.  321. 

15. Foreclosure  of  mortgao^s^— 

Under  this  section  a  suit  to  foreclose 
a  mortgage  may  be  maintained  in  the 
circuit  court  of  the  United  States  in 
the  district  where  the  property  is  sit- 
uated, where  the  requisite  amount  is 
involved,  and  the  parties  are  citizens 
of  different  states,  though  neither  is  a 
resident  of  the  district.  Grove  v. 
Grove  (C.  C.  1899)  93  Fed.  865.  A 
suit  to  foreclose  a  mortgage  is  a  local 
action;  and  the  fact  that  the  United 
States  court  sitting  in  Missouri  has  en- 
tertained a  bill  by  a  railroad  company 
owning  and  operating  lines  in  that 
state,  and  in  Illinois,  and  other  states, 
filed  by  the  corporation,  for  the  ap- 
pointment of  receivers,  and  has,  with- 
out notice  to  the  Illinois  mortgagees, 
named  suoh  receivers,  and,  in  the 
course  of  the  proceedings,  ordered  a 
foreclosure  of  the  entire  line,  does  not 
operate  to  oust  the  United  States  cir- 
cuit court  sitting  in  Illinois  of  juris- 
diction of  a  suit  by  such  mortgagees  to 
remove  the  receivers  appointed  in  Mis- 
souri, so  far  as  the  lines  in  Illinois  are 
concerned,  and  to  foreclose  the  mort- 
gages thereon.  Atkins  v.  Wabash,  St. 
L.  &  P.  By.  Co.  (C.  C.  1886)  29  Fed. 
161.  The  court  has  jurisdiction  of  a 
suit  by  a  resident  of  another  district 
to  foreclose  a  mortgage  on  land  sit- 
uated within  the  district,  though  some 
of  the  defendants  are,  and  others  are 
not,  residents  of  the  district  in  which 
the  suit  is  brought.  Ames  v.  Holder- 
baum  (C.  G.  1890)  42  Fed.  341. 
Though  defendant  is  not  an  inhabitant 
of  the  district,  nor  found  therein,  where 
personal  service  is  made  on  him  in 
another  district.  Merrihew  v.  Fort  (C. 
0.  1899)   98  Fed.  899. 

This  section,  though  construed  in 
connection  with  ante,  §  1033,  applies 
to  a  bill  brought  to  enforce  various 
liens  on  part  of  a  railroad  lying  in  the 
district,  as  against  the  lien  of  a  gen- 
eral mortgage,  which  is  about  to  be 
foreclosed  in  tiie  same  court  by  a  suit 
ancillary  to  another  suit  in  a  different 
district  and  state;  and  such  original 
bill  may  be  maintained,  although  some 
of  the  defendants  are  nonresidents  of 
the  district.  McBee  v.  Marietta  &  N. 
G.  Ry.  Co.  (C.  C.  1891)  48  Fed.  243, 
decree  reversed  McBee  v.  Central  Trust 
Co.  of  N.  Y.  (1893)  57  Fed.  753,  6  C. 
C.  A.  539, 

See,  also,  Seybert  v.  Shamokin  &  Mt 
O.  Electric  R.  Co.  (C.  O.  1901)  110 
Fed.  810. 

16. Injnnotfonw— A  suit  to  enjoin 

further  prosecution  of  an  action  at 
law  on  a  note  by  a  citizen  and  resident 
of  the  state  in  which  the  suit  is  brought, 
and  to  have  the  note  canceled,  on  the 
ground  that  it  was  obtained  by  fraud. 


.is  one  to  enforce  an  equitable  claim  to 
property  within  the  district,  within  the 
meaning  of  this  section,  and  the  court  is 
authorized  by  an  order  made  thereun- 
der to  bring  in  the  nonresident  payee 
of  the  note,  who  is  alleged  in  the  bill 
to  have  or  claim  some  interest  therein. 
Manning  v.  Berdan  (C.  C.  1904)  132 
Fed.  382. 

An  action  by  an  alien  bondholder  of 
a  railroad  company  to  restrain  the  trus- 
tee in  a  mortgage  securing  the  bonds 
from  paying  over  to  the  company,  in 
fraud  of  plaintiff's  rights,  the  proceeds 
of  the  sale  of  land  which  by  the  mort- 
gage was  set  apart  to  create  a  sink- 
ing fund  for  the  redemption  of  the 
bonds,  was  maintainable,  and  when 
commenced  within  the  district  of  which 
the  trustee  was  an  inhabitant,  and  in 
which  it  had  the  fund,  and  an  order 
might  issue  to  the  company,  a  non- 
resident corporation,  to  appear  and 
plead,  etc.  PoUitz  v.  Farmers'  Loan 
&  Trust  Co.  (C.  C.  1889)  39  Fed.  707. 

17. Partition.— A  suit  for  parti- 
tion is  within  the  class  of  cases  speci- 
fied in  this  section.  Greeley  v.  Lowe 
(1894)  15  Sup.  Ct  2428,  155  U.  S.  58, 
39  L.  Ed.  69. 

A  suit  for  partition  is  a  local  action 
within  this  section  and  one  in  which 
any  question  between  any  of  the  par- 
ties, plaintiffs  or  defendants,  affecting 
their  rights  or  interests  in  the  land 
may  be  put  in  issue  and  determined; 
and  a  federal  court  is  not  without  ju- 
risdiction because  questions  may  arise 
between  plaintiffs,  who  are  citizens  of 
the  same  state,  nor  will  it  make  a  re- 
alignment of  parties  to  defeat  its  ju- 
risdiction because  such  questions  may 
arise,  where  the  bill,  although  properly 
setting  out  the  interest  of  each  party 
in  the  premises,  does  not  disclose  any 
controversy  which  renders  it  necessary. 
German  Savings  &  Loan  Soc.  v.  TuU 
(1905)  136  Fed.  1,  69  C.  C.  A.  1, 
writ  of  certiorari  denied  (1906)  26  S. 
Ct,  757,  200  U.  S.  621,  50  L.  Ed.  624. 

18. Ouletlng  title.— See  U.  S.  v. 

Southern  Pac.  R.  Co.  (C.  C.  1894)  63 
Fed.  481. 

19.  —  Specific  perform ance.^In  de- 
termining whether  a  suit  to  enforce 
specific  performance  of  a  contract  to 
convey  lands  is  a  suit  to  enforce  an 
"equitable  claim"  to  real  estate,  with- 
in this  section,  the  court  may  consiSer 
the  relief  prescribed  by  the  state  stat- 
utes in  favor  of  parties  having  the  right 
to  enforce  such  contracts;  and  in  Ohio, 
where  the  statutes  provide  for  con- 
structive service  on  nonresidents,  and 
also  declare  that  if  a  judgment  ordering 
a  conveyance  is  not  complied  with  the 
judgment  itself  shall  operate  as  a  con- 
veyance, such  a  suit  is  an  "equitable 
claim."  Single  v.  Scott  Paper  Manuf'g 
Co.  (C.  C.  1893)  55  Fed.  563.  But 
a  suit  to  enforce  a  contract  to  convey 
land  should  be  bropght  in  the  district 
where  one  of  the  parties  resides,  nn- 
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der  ante,  |  1033,  because  this  section 
is  not  applicablei  to  specific  perform- 
ance. Municipal  Inv.  Co.  v.  Gardiner 
(C.  O.  1894)  62  Fed.  954.  And  a  suit 
by  a  lessee  against  a  nonresident  lessor 
to  enforce  alleged  rights  under  the 
lease  by  requiring  defendant  to  elect 
either  to  sell  the  land  to,  or  to  buy 
the  building  thereon  from,  complainant 
at  an  appraised  value,  or  to  have  the 
court  make  such  election  and  carry  the 
same  into  effect  through  a  master  or 
trustee  appointed  for  the  purpose,  is 
not  within  the  jurisdiction  of  the  court 
for  the  district  in  which  the  property 
is  situated,  by  virtue  of  this  section* 
where  defendant  has  not  appeared. 
York  County  Sav.  Bank  v.  Abbot  (C. 
C.  1905)  139  Fed.  988.  But  may  be 
one  to  enforce  a  lien  or  claim  to  the 
property,  which,  when  in  good  faith,  is 
on  the  face  of  the  bill  within  the  juris- 
diction of  the  court  for  the  district  in 
which  the  property  is  situated.  York 
County  Sav.  Bank  v.  Abbot  (C.  C. 
1904)  131  Fed.  980.  And  see  Texas 
Co.  V.  Central  Fuel  Co.  (1912)  194 
Fed.  1,  114  C.  C.  A.  21,  holding  that 
the  section  applies  if  any  lien  or  charge 
on  the  land  was  reserved  as  part  of  the 
contract. 

A  suit  in  equity  in  which  complain- 
ant alleges  that  he  entered  into  a  con- 
tract to  sell  certain  land  to  defendants^ 
receiving  a  part  of  the  purchase  price, 
that  defendants  are  in  default  as  to  a 
second  payment,  and  prays  for  a  specif, 
ic  enforcement  of  the  contract,  that 
complainant  be  given  a  judgment  for 
the  amount  due  on  the  contract  and 
defendants'  interest  in  the  land  be  sold 
to  pay  the  same  is  not  one  "to  en- 
force any  legal  or  equitable  lien  upon 
or  claim  to.  or  to  remove  any  incum- 
brance or  lien  or  cloud  upon  the  title 
to  real  ♦  ♦  ♦  property."  Nelson  v. 
Husted  (C.  C.  1910)  182  Fed.  921. 

20.  Suit  to  remove  Incumbranoe,  Hen, 
or  cioud  on  title.— Under  this  section  a 
United  States  court  has  jurisdiction  of 
a  suit  to  remove  a  cloud  from  a  title 
to  land  situated  in  the  district  where 
the  suit  is  brought,  though  defendant  is 
a  citizen  of  another  state.  Dick  v. 
Foraker  (1894)  15  Sup.  Ct.  124,  127, 
155  U.  S.  404,  39  L.  Ed.  201;  ChUds 
V.  Missouri,  K.  &  T.  Ry.  Co.  (1915) 
221  Fed.  219,  136  C.  C.  A.  629;  John- 
son V.  North  Star  Lumber  Co.  (1913) 
206  Fed.  624,  125  C.  C.  A.  118,  af- 
firming decree  North  Star  Lumber  Co. 
V.  Johnson  (D.  C.  1912)  196  Fed.  56. 

A  suit  to  cancel  and  annul  certain 
deeds  and  leases  of  the  property  of  a 
railway  company  lying  wholly  within 
the  Eastern  district  of  Illinois  may  be 
brought  and  maintained  in  the  federal 
court  for  that  district  against  defend- 
ants who  are  inhabitants  of  the  North- 
em  district  of  Illinois,  as  being  a  suit 
to  remove  an  "incumbrance  or  lien  or 
cloud  upon  the  title  to  real  or  personal 
property  within  the  district  where  such 
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suit  is  brought"  Citizens'  Savings  & 
Trust  Co.  V.  Illinois  Cent.  ii.  Co. 
(1907)  27  Sup.  Ct.  425,  427,  205  U. 
S.  46,  51  L.  Ed.  703. 

A  suit  by  a  receiver  to  adjust  equities 
existing  between  himself  as  such  re- 
ceiver and  nonresident  defendants  in 
whose  behalf  in  part  another  defend- 
ant has  obtained  a  judgment  in  his  own 
name  which  he  is  seeking  to  enforce 
against  a  fund  in  the  receiver's  hands 
is  one  to  remove  an  "incumbrance  or 
lien  or  cloud  upon  the  title  to  •  ♦  • 
property  within  the  district"  within 
this  section,  and  in  which  substituted 
service  may  be  made  on  the  nonresi- 
dent defendants,  as  therein  provided. 
Brown  v.  Pegram  (O.  O.  1908)  143  Fed. 
701. 

Suits  to  remove  clouds  on  title,  rest- 
ing on  state  statutes,  established  usages 
and  practices  in  equity,  are  embraced 
within  this  section.  Louisville  &  N. 
R.  Co.  V.  Western  Union  Tel.  Co. 
(1914)  34  S.  Ct.  810,  234  U.  8.  369, 
58  L.  Ed.  1356. 

When  a  complainant  alleges  in  her 
bill  that  she  was  fraudulently  induced 
to  execute  an  agreement  to  receive  less 
than  her  lawful  share  of  her  husband's 
estate,  and  that  the  estate  is  being 
divided  according  to  such  fraudulent 
agreement,  instead  of  being  distributed 
in  accordance  with  the  law  of  the  state 
where  it  is  being  administered,  the  suit 
must  be  considered  as  instituted  "to 
remove  a  cloud  upon  title  to  personal 
property,"  within  this  section,  and  as 
calling  for  equitable  relief  within  the 
jurisdiction  of  the  United  States  cir- 
cuit court  Castello  v.  Castello  (C.  C 
1882)  14  Fed.  207. 

A  suit  in  equity  in  which  complain- 
ant alleges  that  he  entered  into  a  con- 
tract to  sell  certain  land  to  defendants, 
receiving  a  part  of  the  purchase  price, 
that  defendants  are  in  default  as  to  a 
second  payment,  and  prays  for  a  specif- 
ic enforcement  of  the  contract  that 
complainant  be  given  a  judgment  for 
the  amount  due  on  the  contract  and 
defendants'  interest  in  the  land  be  sold 
to  pay  the  same  is  not  one  "to  enforce 
any  legator  equitable  lien  upon  or  claim 
to,  or  to  remove  any  incumbrance  or 
lien  or  cloud  upon  the  title  to  real 
♦  ♦  ♦  property."  Nelson  v.  Husted 
(C.  C.  1910)  182  Fed.  921. 

An  action  by  a  creditor  of  a  corpora- 
tion to  set  aside  as  fraudulent  a  trust 
deed  of  the  property  of  the  corporation, 
given  to  secure  certain  of  its  guaran- 
tors, and  to  subject  the  trust  fund  to 
the  payment  of  the  debts  of  the  cor- 
poration, is  an  action  to  remove  an  in- 
cumbrance or  lien  or  cloud  upon  title, 
within  the  meaning  of  the  act  Mellen 
V.  Moline  Malleable  Iron  Works  (1»89) 
9  S.  Ct  781,  131  U.  S.  352,  33  L.  Ed. 
178. 

Where  complainant  was  fraudulently 
induced  by  defendant  B.  to  purchase 
certain  timber  land  on  the  latter's 
agreement  to  take  a  one- twentieth  in* 
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terefit,  a*ld  later  to  increase  it  to  one- 
eighth,  complainant^e  suit  to  rescind 
the  contract,  divest  himself  of  the  title, 
and  recover  the  purchase  money  was 
not  for  the  removal  of  a  cloud  on  title 
within  this  section,  and  hence  could  not 
be  maintained  against  B.  in  a  federal 
court  in  a  district  in  which  he  did  not 
reside.  Camp  v.  Bonaal  (1913)  208 
Fed.  913,  122  C.  0.  A.  20T. 

But  see  Remer  v.  McKay  (C.  C. 
1892)  54  Fed.  432,  holding  that  a  suit 
to  remove  cloud  from  title  to  land  may 
be .  brought  in  another  state,  since  the 
decree  compelling  defendant  to  release 
the   cloud  operates   only  in  personam. 

A  decree  in  a  suit  to  quiet  title 
against  a  defendant,  who  is  a  citizen 
of  another  state,  rendered  on  service 
by  publication,  pursuant  to  this  act, 
will  not  bar  a  subsequent  action  of 
ejectment  by  defendant  to  recover  the 
land  involved.  Clark  v.  Hammett  (C. 
C.  1886)  27  Fed.  339. 

A  District  Court  had  jurisdiction  of 
action  to  remove  cloud  on  title  to  ma- 
chinery and  patents  by  defendant's 
claims  thereto  under  contract  to  in- 
vent and  manufacture.  Burpee  v. 
Guggenheim  (D.  C.  1915)  226  Fed.  214. 

District  Court  held  to  have  jurisdic- 
tion of  a  bill  by  the  holder  of  bonds  of 
an  irrigation  district  to  remove  cloud 
upon  his  title  thereto.  Thompson  v. 
Emmett  Irr.  Dist  (C.  C.  A.  1915)  227 
Fed.  560. 

21. Cancetiatlon  of  conveyances 

or  instruments.— An  action  by  a  cred- 
itor of  a  corporation  to  set  aside  as 
fraudulent  a  trust  deed  of  its  property 
given  to  secure  certain  of  its  guaran- 
tors, and  to  subject  the  trust  fund  to 
the  payment  of  its  debts,  is  an  action 
to  remove  an  encumbrance  or  lien  or 
doud  on  title  within  the  meaning  of 
this  section.  Mellen  v.  Moline  Malle- 
able Iron  Works  (1889)  9  Sup.  Ct.  781, 
785,  131  U.  S.  352,  33  L.  Ed.  178. 

A  suit  by  a  purchaser  of  real  estate 
at  execution  sale,  to  cancel  and  set 
aside  a  prior  conveyance  made  by  the 
judgment  debtor  as  a  cloud  on  his  title, 
is  a  suit  in  rem,  and  within  this  sec- 
tion. Morrison  v.  Marker  (C.  C.  1899) 
93  Fed.  692. 

A  suit  to  cancel  a  mortgage  on  real 
estate  is  of  a  local  nature,  and  may  be 
maintained  in  a  federal  court  of  the 
district  where  the  property  is  situated, 
where  there  is  the  requisite  diversity 
of  citizenship  and  amount  involved  to 
give  it  jurisdiction,  without  regard  to 
the  residence  of  the  parties.  Cowell  v. 
City  Water  Supply  Co.  (C.  C.  1899) 
96  Fed.  769. 

See,  also,  New  York  Ins.  Co.  v. 
Bangs  (1880)  103  U.  S.  435,  437,  26 
L.  Ed.  580. 

And  see,  also,  Citizens'  Savings  & 
Trust  Co.  V.  Illinois  Cent.  R.  Co. 
(1907)  27  Sup.  Ct.  425,  205  U.  S.  46, 
51  L.  Ed.  703. 

In  a  suit  to  cancel  a  land  patent, 


where  the  bill  shows  that  the  defend- 
ants are  absent  or  nonresidents  of  the 
district,  the  appropriate  process  is  a 
special  order  of  service.  U.  S.  v. 
American  Lumber  Co.  (C.  C.  1897)  80 
Fed.  309,  decree  affirmed  (1898)  85 
Fed.  827,  29  C.  C.  A.  431. 

22. Cloud  on  title  by  tax  sale.— 

A  suit  to  remove  a  cloud  on  a  title  by 
a  tax  sale  is  within  this  section.  Dick 
V.  Foraker  (1894)  15  Sup.  Ct  124,  155 
U.  S.  404,  39  L.  Ed.  201. 

23.  ^^-  Eject  meat.— Under  this  sec- 
tion ejectment  may  be  maintained  in  a 
federal  court,  in  the  district  where  the 
land  is  situated,  the  citizenship  of  the 
parties  being  diverse,  even  though  it  is 
not  the  district  of  the  residence  of  ei- 
ther plaintiff  or  defendant  Spencer  v, 
Kansas  City  Stock-Yards  Co.  (C.  C. 
1893)  56  Fed.  741. 

24. Fraudulent  conveyances  and 

transfers.— Service  may  be  had  on  an 
absent  defendant  under  this  section 
when  suit  is  brought  to  cancel  for 
fraud  a  deed  of  lands  situated  within 
the  district  Evans  v.  Charles  Scrib- 
ner*8  Sons  (C.  C.  1893)  58  Fed.  303, 
304. 

But  such  service  cannot  be  had  when 
the  suit  is  for  the  purpose  of  setting 
aside  alleged  fraudulent  transfers  of 
life  insurance  policies  issued  by  a  for- 
eign company,  and  which  are  not  with- 
in the  district,  although  such  company, 
in  compliance  with  a  state  statute,  has 
deposited  bonds  with  the  comptroller 
general  of  the  state,  especially  when 
the  company  acknowledges  its  liability 
on  the  policies  and  offers  to  pay  the 
amount  thereof  into  court.     Id. 

Where  the  cancellation  of  the  deed 
and  of  the  transfers  of  the  policies  is 
sought  in  the  same  suit,  service  as  to 
the  former  cause  of  action  will  not 
draw  to  it  jurisdiction  as  to  the  latter, 
as  there  is  no  connection  between  the 
two.  Evans  v.  Charles  Scribner's  Sons 
(C.  C.  1893)  58  Fed.  303,  305. 

This  section  does  not  enlarge  the 
right  of  an  individual  to  sue,  and  con- 
fers no  right  on  a  simple  contract  cred- 
itor to  maintain  a  creditors*  suit  in  a 
federal  court  to  set  aside  an  alleged 
fraudulent  conveyance  of  property  by 
the  debtor,  nor  does  the  fact  that  com- 
plainant has  an  alleged  mechanic's  lien 
upon  the  property  afford  basis  for  such 
a  general  creditors*  suit,  since  such 
lien,  if  valid,  may  be  enforced  in  rem 
against  the  property,  regardless  of  con- 
veyances, whether  prior  or  subsequent. 
Canton  Roll  &  Machine  Co.  v.  Itolling 
Mill  Co.  of  America  (C.  C.  1907)  155 
Fed.  321,  decree  modified  (1909)  108 
Fed.  405,  93  C.  C.  A.  621,  writ  of  cer- 
tiorari denied  Logan  v.  Farmers'  De- 
posit Nat  Bank  of  Pittsburgh,  Pa. 
(1909)  29  S.  Ct  694,  214  U.  S.  513,  53 
iu  Ed.  1062,  and  appeal  dismissed 
(1909)  29  S.  Ct  698,  214  U.  S.  500, 
53  L.  Ed.  1060.  And  see  Mellen  v. 
Moline  Malleable  Iron  Works  (1889)  9 

(1173) 


1039 


THE  JUDICIAL  GODB 


(Tit  12c 


178. 


Ct  781,  131  U.  S.  352,  33  L.  Ed. 


Under  Bankruptcy  Act  July  1,  1898, 
I  2,  post,  §  95S6,  giving  courts  of  bank- 
ruptcy jurisdiction  to  adjudge  persons 
bankrupt  who  have  had  their  principal 
place  of  business  or  residence  or  domi- 
cile, for  the  greater  part  of  six  months 
preceding  the  filing  of  the  petition, 
within  the  territorial  jurisdiction  of  the 
court,  and  section  18,  post,  §  9602,  pro- 
viding that  personal  service  shall  be 
made  as  process  is  served  in  suits  in 
equity,  and,  where  personal  service 
cannot  be  made,  notice  must  be  given 
by  publication  as  provided  by  law  for 
notice  by  publication,  and  this  section 
as  formerly  enacted,  authorizing  serv- 
ice by  publication,  .a  trustee  of  a  per- 
son who  is  beyond  the  territorial  limits 
of  a  bankruptcy  court  at  the  time  of 
the  filing  of  the  petition,  but  who  has 
for  more  than  a  year  prior  to  a  few 
days  before  the  filing  of  the  petition  re- 
sided within  the  district,  may  go  out- 
side of  the  district  and  avoid,  as  au- 
thorized by  sections  60b,  67e,  post,  §8 
9644,  9651,  preferential  transfers,  not- 
withstanding R.  S.  I  740,  ante,  §  1034, 
providing  that  suits  not  of  a  local  na- 
ture against  a  single  defendant  must 
be  brought  in  the*  district  in  which  he 
resides.  Hills  v.  F.  D.  McKinniss  Go. 
(D.  C.  1910)  188  Fed.  1012. 

25.  Injunction.— A  court  held  not 

to  have  had  jurisdiction  of  a  suit  in 
equity  against  a  nonresident  infant,  not 
concerning  property,  but  to  cancel  a 
contract  and  for  an  injunction.  New 
York  L.  Ins.  Co.  v.  Bangs  (1880)  103 
U.  S.  435,  437,  26  L.  Ed.  580. 

Under  this  section  suit  by  New  York 
telegraph  corporation  to  enjoin  Ken- 
tucky railroad  corporation  from  inter- 
fering with  telegraph  lines  in  the 
Northern  district  of  Georgia  held  main- 
tainable in  that  district  Western  Un- 
ion Telegraph  Co.  v.  Louisville  &  N. 
R.  Co.  (D.  O.  1915)  229  Fed.  234. 

26. Judgments^^A  federal  court 

has  jurisdiction  of  a  suit  in  equity 
brought  by  citizens  of  the  state  in 
which  it  sits,  against  citizens  of  other 
states,  to  set  aside,  as  fraudulently  ob- 
tained, judgments  of  a  probate  court 
against  an  intestate's  estate,  which  are 
a  lien  on  his  real  property  situated 
within  the  district  and  inherited  by 
complainants.  McDaniel  v.  Traylor 
(1905)  25  Sup.  Ct.  369,  370,  196  U.  S. 
415,  49  li.  Ed.  533,  decree  reversed  (C. 
C.  1903)  123  Fed.  338. 

A  suit  by  a  Kentucky  railway  com- 
pany to  annul  judgments  of  special 
courts  of  eminent  domain,  condemning 
portions  of  its  right  of  way  in  Missis- 
sippi for  a  New  York  telegraph  com- 
panyy  on  the  ground  that  they  are  in- 
valid under  the  local  law,  and  becloud 
the  railway  company's  title,  is  a  suit 
to  remove  a  cloud  upon  title  within  this 
section,  and  is  therefore  justiciable  in 
the  federal  District  Court  wherein  the 
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property  is  located,  though  the  judg- 
ments are  void  on  their  face,  where 
under  the  local  law,  the  owner  may 
maintain  such  a  suit,  and  the  judg- 
ments in  eminent  domain  may  be  at- 
tacked because  not  for  a  public  use. 
Louisville  &  N.  R.  Co.  v.  Western  Un- 
ion Tel.  Co.  (1914)  34  S.  Ct.  810,  234 
U.  S.  369,  58  L.  Ed.  1356. 

27. Nuisance.— The  asserted  right 

of  citizens  of  New  York  and  West  Vir- 
ginia, as  owners  of  timber  lands  in 
Georgia,  near  the  Tennessee  boundary 
line,  to  protection  against  the  destruc- 
tion of  their  forests  by  the  discharge 
of  deleterious  fumes  and  gases  from 
the  works  of  a  New  Jersey  corporation 
situated  within  the  territorial  jurisdic- 
tion of  the  federal  circuit  for  the  East- 
em  District  of  Tennessee,  held  not  a 
claim  to  real  property  within  the  dis- 
trict, within  this  section.  Ladew  v. 
Tennessee  Copper  Co.  (1910)  31  Sup. 
Ct  81,  218  U.  S.  357,  54  L.  Ed.  1069, 
affirming  decree  (C.  C.  1910)  179  Fed. 
245,  which  is  affirmed  Wetmore  v. 
Same  (1910)  31  Sup.  Ct.  84,  218  U.  S. 
369,  54  L.  Ed.  1073. 

A  suit  by  a  nonresident  owner  of 
lands  within  the  territorial  jurisdiction 
of  the  federal  Circuit  Court  for  the 
Eastern  District  of  Tennessee  for  pro- 
tection against  injury  from  a  discharge 
of  deleterious  fumes  and  gases  from 
the  works  of  a  New  Jersey  corporation 
situated  within  the  district  does  not 
present  a  claim  to  real  property  with- 
in the  district,  within  this  section. 
Wetmore  v.  Tennessee  Copper  Co. 
(1910)  31  Sup.  Ct.  84,  218  U.  S.  369, 
54  L.  Ed.  1073,  affirming  decree  Ladew 
V.  Same  (C.  C.  1910)  179  Fed.  245. 
which  is  affirmed  (1910)  31  Sup.  Ct. 
81,  218  U.  S.  357,  54  L.  Ed.  1069. 

28. Ouleting  titlew— A  suit  by  the 

United  States  to  quiet  title  is  within 
the  jurisdiction  of  the  circuit  court 
where  the  land  lies,  though  defendants 
are  inhabitants  of  other  districts.  U. 
S.  ▼.  Southern  Pac  R.  Co.  (C.  C. 
1894)  63  Fed.  481. 

29.  Time  of  oommenoement  of  action. 

— ^The  provision  of  this  section  that  de- 
fendants not  found  in  the  district  may 
be,  by  the  court,  ordered  to  plead  with- 
in a  certain  time,  does  not  fix  the  time 
when  suit  is  commenced  against  non- 
resident defendants,  so  as  to  stop  the 
running  of  the  statute.  Bisbee  v.  Ev- 
ans (C.  C.  1883)  17  Fed.  474. 

30.  Waiver  of  right  to  be  tnod  in 
district  of  inhabitanoy.— The  exemption 
from  suit  out  of  the  district  of  inhab- 
itancy,  secured  by  ante,  §  1033,  is  per- 
sonal to  a  defendant,  and  may  be  waiv- 
ed; and  where  suit  is  brought  by  a 
citizen  of  Massachusetts  against  a  Ver- 
mont corporation  and  a  New  York  cor- 
poration in  the  circuit  court  of  Ver- 
mont, it  will  not  be  dismissed  on  tno- 
tion  of  the  Vermont  corporation  for 
want  of  jurisdiction  of  the  parties,  in 
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the  absence  of  objection  by  the  New 
York  company,  especially  if  the  suit  is 
a  proceeding  to  enforce  an  equitable 
claim  to  property  in  the  district,  with- 
in R.  S.  §  738,  incorporated  into  this 
section.  Jewett  v.  Bradford  Sav.  Bank 
&  Trust  Co.  (C.  O.  1891)  45  Fed.  801. 
And  see,  also,  notes  under  ante,  §  1033. 

31.  Appearance  by  nonresident  de- 
fendant.—The  filing  in  a  federal  court 
by  the  defendant  who  was  a  citizen  and 
resident  of  another  state  and  was 
there  served,  of  a  motion  to  quash  the 
service  on  the  ground  that  "it  appears 
from  the  face  of  the  bill  of  complaint 
that  the  relief  sought  is  of  such  nature 
that  he  cannot  lawfully  be  called  upon 
to  defend  against  the  same  in  this  dis- 
trict" did  not  invoke  the  exercise  of 
the  jurisdiction  of  the  court  on  the 
merits,  so  as  to  constitute  a  general 
appearance;  the  question  raised  being 
whether  the  case  made  by  the  bill  was 
one  of  a  local  nature  so  as  to  authorize 
the  court  to  obtain  jurisdiction  of  de- 
fendant by  publication  or  by  service  of 
process  without  the  district,  which  nec- 
essarily required  the  court  to  look  into 
the  bill.  Jones  v.  Gould  (1906)  149 
Fed.  153,  80  C.  C.  A.  1,  affirming  de- 
cree (C.  C.  1905)  141  Fed.  698. 

Where,  in  a  suit  in  a  federal  court 
against  a  nonresident  defendant,  in 
which  jurisdiction  is  sought  to  be  main- 
tained under  this  section,  no  service  is 
obtained  on  the  defendant  within  the 
jurisdiction,  it  is  settled  that  the  entry 
of  an  appearance  by  such  defendant 
"specially  and  solely  for  the  purpose  of 
objecting  to  the  jurisdiction  of  the 
court,"  and  the  filing  of  a  motion  to 
dismiss,  and,  on  its  being  overruled,  of 
a  demurrer,  do  not  amount  to  a  general 
appearance  to  give  the  court  jurisdic- 
tion over  the  person  of  the  defendant 
York  County  Sav.  Bank  v.  Abbot  (O. 
C.  1905)  139  Fed.  988. 

32.  Pleading  and  proof  of  Jurisdio- 
tionai  facts.— Dismissal  of  a  bill  filed 
against  nonresident  aliens  in  a  federal 
court  because  complaint  did  not  estab* 
lish  the  fact  that  the  property  to  be  af- 
fected was  within  the  district,  as  con- 
templated by  this  act,  involves  a  ques- 
tion as  to  the  power  of  the  federal 
court,  reviewable  by  direct  appeal  to 
the  Supreme  Court  Chase  v.  Wetzlar 
(1912)  32  Sup.  Ct  659,  661,  225  U.  S. 
79,  56  L.  Ed.  990. 

Complainant  involdng  jurisdiction  of 
federal  court  of  a  suit  against  nonres- 
ident aliens  under  this  section,  has  the 
burden  of  proving  the  jurisdictional 
fact  that  the  property  to  be  affected  is 
within  the  jurisdiction,  where  aver- 
ments in  this  respect  are  traversed. 
Chase  v.  Wetzlar  (1912)  32  Sup.  Ct 
659,  662,  225  U.  S.  79,  56  L.  Ed.  990. 

Where  it  is  necessary  to  show  that 
defendants  have  property  in  the  state, 
the  allegation  should  be  direct,  and 
specify  the  property.  McDonald  y. 
Cooper  (C.  0.  1887)  32  Fed.  745. 


In  a  suit  by  nonresident  complain- 
ants, that  jurisdiction  of  a  defendant 
corporation  not  resident  in  the  district 
where  suit  was  brought  was  not  ac- 
quired by  service  on  its  resident  direc- 
tor, it  not  being  alleged  that  the  prop- 
erty in  controversy  was  within  the  dis- 
trict. Eldred  v.  American  Palace  Car 
Co.   (C.  C.  1900)  103  Fed.  209. 

Where  a  stockholder's  bill  to  set 
aside  an  issue  and  transfer  of  the  cor- 
poration's common  stock  was  filed  by 
complainant,  a  citizen  of  Indiana,  in  the 
Circuit  Court  for  the  Northern  Dis- 
trict of  West  Virginia,  and  all  the  nec- 
essary parties  defendant  were  alleged 
to  be  citizens  of  West  Virginia  and  of 
such  district,  except  the  defendant  C. 
Company,  which  was  alleged  to  be  a 
citizen  of  New  Jersey,  but  as  to  which 
jurisdiction  was  alleged  to  attach  by 
reason  of  the  fact  that  the  property  in- 
volved was  situated  in  the  Northern 
District  of  West  Virginia,  and  that  a 
cloud  on  the  title  thereof  was  sought 
to  be  removed  as  authorized  by  this 
section,  the  bill  was  not  demurrable  for 
failure  to  show  sufficient  jurisdictional 
facts.  Howard  v.  National  Telephone 
Co.  (C.  C.  1910)  182  Fed.  215. 

33.  Jurisdiction  over  nonresldont 
defendants.- Where  there  is  property 
within  the  jurisdiction  of  the  court  on 
which  a  lien  is  claimed,  nonresidents 
may  be  summoned  under  this  section. 
Mercantile  Trust  Co.  v.  Portland  &  0. 
R.  Co.  (C.  C.  1882)  10  Fed.  604.  This 
section  authorizes  the  bringing  in  of 
parties  to  a  suit  who  are  nonresidents 
of  the  district  where  the  suit  is  brought, 
by  service  of  an  order  of  the  court,  as 
therein  provided.  Castello  v.  Castello 
(C.  C.  1882)  14  Fed.  207.  But  a  court 
in  a  suit  to  enforce  a  lien,  can  acquire 
jurisdiction  over  a  defendant,  not  found 
in  the  district,  only  by  following  this 
section.  Mere  service  of  a  subpoena, 
though  by  order  of  court,  on  the  presi- 
dent of  a  corporation  deifendant  in  an- 
other state,  is  ineffective  to  give  juris- 
diction, and  a  decree  entered  on  'such 
service  is  void.  Kent  v.  Honsinger  (C. 
C.  1909)   167  Fed.  619. 

The  successor  in  a  deed  of  trust  may 
be  brought  in,  if  a  resident  of  another 
district,  where  the  suit  is  one  to  ad- 
judge a  lien  created  by  the  deed  a  sub- 
sisting lien.  Massachusetts  Mut  life 
Ins.  Co.  V.  Chicago  &  A.  R.  Co.  (C.  C. 
1882)  13  Fed.  857,  decree  affirmed 
Chicago  &  A.  R.  Co.  v.  Union  Rolling 
Mill  Co.  (1883)  3  Sup.  Ct  594,  109  U. 
S.  702,  27  L.  Ed.  1081. 

On  k  bill  in  the  nature  of  a  general 
creditors  bill,  brought  against  a  rail- 
road company  lying  wholly  within  the 
Eastern  district  of  Virginia,  held,  that 
the  court  could  obtain  jurisdiction  of 
the  District  of  Columbia,  as  a  codef  end- 
ant  claiming  a  lien.  Hay  v.  Alexandria 
&  W.  R.  Co.  (C.  C.  1882)  Fed.  Cas. 
No.  6,254a. 

Service  may  be  made  on  a  national 
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bank,  located  and  doing  husiness  in  an- 
other state,  under  an  order  of  court 
pursuant  to  this  section,  in  a  suit  to 
relieve  a  bankrupt's  real  estate,  situ- 
ated in  the  district,  from  the  lien  of  cer- 
tain judgments,  and  to  remove  a  cloud 
on  the  title.  Duff  v.  First  Nat  Bank 
(C.  C.  1882)  13  Fed.  65. 

Where  an  action  by  an  alien  bond- 
holder of  a  railroad  company  to  re- 
strain the  trustee  in  a  mortgage  se- 
curing the  bonds  from  paying  over  to 
the  company,  in  fraud  of  plaintiflP's 
rights,  the  proceeds  of  the  sale  of  land 
which  by  the  mortgage  was  set  apart  to 
create  a  sinking  fund  for  the  redemp- 
tion of  the  bonds,  was  commenced  with- 
in the  district  of  which  the  trustee  was 
an  inhabitant,  and  in  which  it  had  the 
fund,  an  order  might  issue  to  the  com- 
pany, a  nonresident  corporation,  to  ap- 
pear and  plead,  etc.  PollitB  v.  Farmers* 
Loan  &  Trust  Co.  (C.  C.  1889)  39 
Fed.  707. 

In  a  suit  to  determine  the  title  to  a 
patent  right,  a  nonresident  defendant 
cannot  be  served  by  publication,  under 
this  section.  Nonmagnetic  Watch  Co. 
V.  Association  Horlogere  Suisse  (C.  C. 
1890)  44  Fed.  6. 

Where  the  cancellation  of  a  deed  and 
of  the  transfers  of  life  insurance  poli- 
cies is  sought  in  the  same  suit,  substi- 
tHted  service  on  an  absent  defendant 
as  to  the  former  cause  of  action,  au- 
thorized by  this  section,  v^ill  not  draw 
to  it  jurisdiction  as  to  the  latter,  as 
there  is  no  connection  between  the 
two.  Evans  v.  Charles  Scribner*s  Sons 
(C.  C.  1893)  58  Fed.  303. 

Under  this  section  a  federal  court  is 
given  jurisdiction  of  a  suit  to  fore- 
closure a  mortgage  on  real  estate  with- 
in the  district,  though  the  defendant  is 
not  an  inhabitant  of  the  district,  nor 
found  therein,  where  personal  service 
is  made  upon  him  in  another  district. 
Merrihew  v.  Fort  (C.  C.  1899)  98  Fed. 
899. 

Under  this  section  and  ante.  §  1033.  in 
a  suit  by  nonresident  complainants,  ju- 
risdiction of  a  defendant  corporation 
not  resident  in  the  district  where  suit 
was  brought  was  not  acquired  by  serv- 
ice on  its  resident  director,  it  not  being 
alleged  that  the  property  in  controver- 
sy was  within  the  district.  Eldred  v. 
American  Palace  Oar  Co.  (C.  C.  1900) 
103  Fed.  209. 

In  a  suit  against  several  defendants 
in  personam,  not  affecting  property 
within  the  district,  jurisdiction  could 
not  be  obtained  over  such  of  the  defend- 
ants as  were  nonresidents  of  the  dis- 
trict, over  their  objection,  by  su5stitut- 
ed  service.  Jackson  v.  Hooper  (C.  C. 
1909)  171  Fed.  597. 

Where  a  bill  filed  in  the  federal  court 
to  wind  up  the  affairs  of  a  corporation 
and  distribute  its  assets  also  seeks  the 
removal  of  an  acting  trustee  under  a 
deed  of  trust  to  secure  bonds,  and,  in 
the  event  of  the  corporation's  insol- 
vency, the   appointment  of  a   receiver, 
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and  the  cancellation  of  alleged  fraudu- 
lent bonds  held  by  nonresidents  of  the 
district,  such  nonresidents  may  be 
brought  in  by  constructive  service  as 
provided  by  this  section.  State  Nat. 
Bank  of  Denison  v.  Syndicate  Co.  of 
Eureka  Springs,  Ark.  (C.  C.  1910)  178 
Fed.  359. 

A  bankruptcy  court  held  authorized  to 
adjudge  one  a  bankrupt  on  personal 
service  and  publication  without  the  dis- 
trict. Hills  V.  F.  D.  McKinniss  Co. 
(D.  C.  1910)  188  Fed.  1012. 

The  court  is  not  authorized  to  direct 
service  by  publication,  unless  it  is 
shown  that  personal  service  is  not  prac- 
ticable. Hicks  V.  Crawford  Coal  &  Iron 
Co.  (C.  C.  1911)  190  Fed.  334. 

Where  the  venue  is  fixed  by  the  na- 
ture of  the  case,  and  the  parties  are 
citizens  of  different  states,  and  the 
defendant  can  be  served  within  the  dis- 
trict, the  court  has  jurisdiction,  though 
neither  party  is  a  resident  of  the  dis- 
trict. Kentucky  Coal  Lands  Co.  v. 
Mineral  Development  Co.  (C.  C.  1911) 
191  Fed.  899. 

Service  of  notice  of  involuntary  bank- 
ruptcy proceedings  on  the  bankrupt 
by  publication  ha\ing  been  made,  per- 
sonal service  w^as  not  required  by  this 
section  to  be  made  on  a  state  court  re- 
ceiver in  possession  of  a  portion  of  the 
bankrupt's  property.  Sidney  L.  Ban- 
man  Diamond  Co.  v.  Hart  (1911)  192 
Fed.  498,  113  C.  C.  A.  104. 

The  order  directing  an  absent  de- 
fendant to  appear,  plead,  etc..  must 
be  made  by  the  court  in  term.  r»ronson 
V.  Keokuk  (C.  C.  1873)  Fed.  Cas.  No. 
1,928. 

34.  Process,  form  of.— See  Cortes  Co. 
V.  Thannhauser  (C.  C.  1881)  9  Fed. 
220,  holding  that  subpoena  or  notice  is 
not  an  original  process.  And  see,  also, 
notes  under  ante,  §  1033. 

Under  ante,  §  1033,  the  process  of 
federal  courts  will  not  run  throughout 
the  United  States,  except  in  the  par- 
ticular cases  and  to  the  extent  pro- 
vided by  R.  S.  §  738,  incorporated  into 
this  section.  Bourke  v.  Amison  (C.  C. 
1887)  32  Fed.  710. 

35.  Privileges  and  exemptions  from 
service  of  process.— See  notes  under 
ante,  §  1033. 

36.  Service  of  process  on  nonresi- 
dent defendantw^Service  on  a  nonresi- 
dent defendant  outside  of  the  district  of 
suit  is  only  authorized  in  a  federal  court 
in  cases  within  this  section,  and  in  no 
other  case  can  the  court  acquire  ju- 
risdiction of  a  defendant  by  such  serv- 
ice. Cely  v.  Griflin  (C.  C.  1902)  113 
Fed.  981;  Winter  v.  Koon,  Schwarz  & 
Co.  (C.  C.  1904)  132  Fed.  273.  Service 
may  be  had  on  an  absent  defendant, 
when  the  suit  is  brought  to  cancel  for 
fraud  a  deed  of  lands  situated  within 
the  district.  Evans  v.  Charles  Scrib- 
ner's  Sons  (C.  C.  1893)  58  Fed.  303, 
See,  also,  Parsons  v.  Howard  (O.  C 
1873)  Fed.  Caa.  No.  10,777. 
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A  subpoena  or  notice,  issued  on  the 
filing  of  a  bill  in  •quity  to  enjoin  an  ac- 
tion at  law,  is  not  regarded  as  an  orig- 
inal process  or  proceeding,  witiiin  the 
meaning  of  Act  March  8,  1875,  §  1, 
providing  that  no  civil  suit  shall  be 
brought  before  a  circuit  court  or  a 
district  court,  "against  any  person,  by 
any  original  process  or  proceeding,  in 
any  other  district  than  that  whereof  he 
is  an  inhabitant,  or  in  which  he  shall  be 
found  at  the  time  of  serving  such  pro- 
cess or  commencing  such  proceeding,** 
except  as  provided  in  section  8  of  the 
some  act,  which  provides  for  bringing  in 
absent  defendants  in  suits  to  enforce 
or  remove  liens  of  property  within  the 
district;  nor  within  the  terms  of  rule 
13  in  equity,  providing  that  the  serv- 
ice of  all  subpoenas  shall  be  by  a  de- 
livery of  a  copy  thereof,  by  the  officer 
serving  the  same,  to  the  defendant  per- 
sonally, or  by  leaving  a  copy  thereof  at 
the  dwelling  house  or  usual  place  of 
abode  of  each  defendant,  with  some 
adult  person  who  is  a  member  or  resi- 
dent in  the  family.  Cortes  Co.  v. 
Thannhauser  (C.  C.  1881)  9  Fed.  226. 

The  successor  in  a  deed  of  trust  may 
be  brought  in,  if  a  resident  of  another 
district,  where  the  suit  is  one  to  ad- 
judge a  lien  created  by  such  deed  a  sub- 
sisting lien.  Massachusetts  Mut.  I^ife 
Ins,  Co.  V.  Chicago  &  A.  R.  Co.  (C.  C. 
1882)  13  Fed.  857. 

37.  Service  on  person  In  possession^— 

The  provision  of  this  section  for  the 
service  in  local  actions  to  enforce  a 
lien  of  an  order  on  the  person  in  pos- 
session of  the  property  does  not  re- 
quire service  where  such  person  is 
within  the  jurisdiction  and  is  served 
with  a  subpoena  as  a  defendant.  Blake 
V.  Foreman  Bros.  Banking  Co.  (D.  C. 
1914)   218  Fed.  2t34. 

38.  Person  on  whom  substituted  serv- 
ice may  be  madOw— A  suit  to  set  aside 
a  decree  of  foreclosure  and  sale  there- 
under is  not  so  far  a  mere  continua- 
tion of  the  original  foreclosure  suit 
OS  to  authorize  the  service  of  sub- 
poenas upon  persons  without  the  ter- 
ritorial jurisdiction  of  the  court  Pa- 
cific R.  R.  V.  Missouri  Pac.  Ry.  Co. 
(C.  C.  18S0)  3  Fed.  772,  decree  re- 
versed (1884)  4  Sup.  Ct.  583,  HI  U. 
S.  505,  28  L.  Ed.  498. 

Where  a  suit  by  a  receiver,  appointed 
in  a  suit  to  wind  up  a  partnership,  to 
set  aside  mortgages  on  the  partner- 
ship property  as  fraudulent,  included 
new  parties,  not  connected  in  auy  way 
vrith.  plaintiff  in  the  original  suit,  they 
could  not  be  brought  into  court  by  order 
for  substituted  service  on  attorney  in 
fact,  and  the  order  for  substituted 
service  must  be  vacated.  Bowen  v. 
Christian  (C.  C.  1883)  16  Fed.  720. 

When  a  suit  is  instituted  by  a  state, 
and  a  cross-bUl  is  filed  against  it,  it  is 
proper  to  serve  the  state  by  making 
substituted  service  upon  the  attorney 
general,   by   whom   the   bill   was   filed. 


Port  Royal  &  A.  Ry.  Co.  v.  State  <C.  C. 
1894)  60  Fed.  552. 

39.  Service  by  pubiioation,  when  au- 
thorized.— ^The  constructive  service  by 
notice  and  publication  as  provided  for 
by  these  sections  applies  only  to  such 
defendants  as  are  citizens  of  different 
states.  Horsford  v.  Gudger  (C.  C. 
1888)  35  Fed.  388,  392,  reversed 
(1890)  10  Sup.  Ct.  1069,  136  U.  S.  639, 

34  L.  Ed.  556. 

The  mode  for  giving  the  federal 
courts  jurisdiction  over  an  absent  de- 
fendant by  publication  is  exclusive, 
and,  vjhere  such  requirements  are  not 
complied  with,  the  court  acquires  no  ju- 
risdiction though  publication  was  made 
in  the  mode  provided  by  the  statutes  of 
the  state  in  which  such  court  sits. 
Bracken  v.  Union  Pac.  Ry.  Co.  (1893) 
56  Fed.  447,  5  C.  C.  A.  548,  judgment 
aflirmed  (1896)  75  Fed.  347,  21  C.  C. 
A.  387. 

A  suit  for  foreclosure  of  a  mortgage, 
not  seeking  a  personal  judgment,  is  es- 
sentially a  proceeding  in  rem;  and 
service  by  publication,  in  a  case  allow- 
ed by  the  statute,  is  sufficient  to  give 
jurisdiction.  Martin  v.  Pond  (C.  C. 
1887)  30  Fed.  15,  appeal  dismissed 
(1890)  11  S.  Ct  1024,  140  U.  S.  688, 

35  L.  Ed.  604. 

The  right  to  have  service  by  publica- 
tion on  a  nonresident  defendant  is  not 
defeated  by  the  fact  that  such  defend- 
ant is  in  the  habit  of  coming  into  the 
state  as  often  as  once-  in  two  weeks. 
Palmer  v.  McCormick  (C.  O.  1887)  30 
Fed.  82.  See,  also,  American  F.  L.  M. 
Co.  V.  Benson  (C.  O.  1887)  33  Fed. 
456. 

40.  Compiianoe  with  statute  author- 
izing substituted  service^— Service  by 
publication  is  resorted  to  only  when 
personal  service  is  not  practicable  with- 
in a^reasonable  time,  and  by  the  exer- 
cise of  reasonable  diligence.  Bronson 
V.  Keokuk  (C.  C.  1873)  Fed.  Cas.  No. 
1,928.  When  constructive  or  substitut- 
ed service  by  publication  is  authorized 
by  statute,  the  statute  must  be  strictly 
pursued.  Halsey  v.  Hurd  (C.  C.  1853) 
Fed.  Cas.  No.  5,966;  Galpin  v.  Page 
(C.  C.  1874)  Fed.  Cas.  No.  5,206. 
Every  fact  necessary  to  the  exercise 
of  jurisdiction  must  affirmatively  ap- 
pear. Cissell  V.  Pulaski  County  (C.  C. 
1881)  10  Fed.  891. 

Statutes  authorizing  extraterritorial 
service  of  process  ought  to  be  strictly 
construed,  and  under  this  section,  an 
application  for  an  order  of  publication, 
which  alleges  that  the  number  of  de- 
fendants is  large,  that  the  exact  resi- 
dence of  many  of  them  is  unknown,  and 
cannot  with  reasonable  diligence  be 
learned,  and  the  great  cost  of  obtaining 
personal  service  upon  those  whose  resi- 
dences are  known,  but  which  fails  to 
show  that  such  service  is  impracticable, 
or  to  distinctly  state  the  known  places 
of  residence,  or  show  the  diligence  used 
to   ascertain  the:  places   of   residence 
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when  unknown,  must  be  denied.     Batt 
V,  Proctor  (C.  C.  1891)  45  Fed.  515. 

This  section  is  not  met  by  an  order 
merely  directing  the  service  of  process 
on  a  defendant  by  the  marshal  of  an- 
other district,  and  such  service  of  a 
subpoena  in  the  usual  form  does  not 
confer  jurisdiction.  Jennings  v.  John- 
son (1906)  148  Fed.  337,  78  C.  C.  A. 
329. 

4i.  Condition  precedent  to  order  for 
substituted  service^^To  procure  order 
of  service,  on  absent  or  nonresident 
defendants  in  the  class  of  suits  men- 
tioned in  this  section,  it  is  not  necessa- 
ry in  all  cases  to  lay  a  foundation  there- 
for by  first  issuing  subpoenas,  or  by 
making  an  order  requiring  defendants 
to  appear  before  a  certain  date.  If 
the  bill  itself  shows  that  they  are  ab- 
sent or  nonresident,  and  cannot  be 
served  within  the  district,  such  sub- 
poena or  order  is  useless  and  nugatory, 
and  the  "warning  order"  may  be  pro- 
cured at  once  and  as  the  first  procesa 
U.  S.  V.  American  Lumber  Co.  (C.  G 
1897)  80  Fed.  309,  decree  affirmed 
(1898)  85  Fed.  827,  29  O.  C.  A.  431. 

A  marshal's  return  of  "not  found"  in 
the  district  where  the  suit  is  brought 
is  not  a  condition  precedent  to  the 
making  of  the  order  for  substituted 
service  contemplated  by  this  section, 
and  the  order  may  be  made  on  a  prop- 
er showing  by  affidavit  alone.  Forsyth 
V.  Pierson  (C.  O.  1882)  9  Fed.  801. 

The  trust  deed  was  given  to  secure 
W.,  C,  and  H.,  who  was  the  nonresi- 
dent defendant  C.  and  H.  were  direc- 
tors of  the  corporation.  The  bill  was 
filed  August  1,  1883,  making  the  cor- 
poration, the  trustee,  and  the  cestuis 
que  trustent  parties.  After  the  defend- 
ants served  had  answered,  upon  the  ap- 
plication of  complainant,  a  receiver  was 
appointed  to  take  charge  of  the  prop- 
erty. November  28,  1883,  W.  filed  a 
cross-bill,  alleging  that  his  debt  and 
that  of  O.  were  valid,  and  that  the 
trust  deed  had  been  executed  without 
C.'s  co-operation,  but  that  H.  had  used 
his  position  as  director  to  secure  his 
debt,  and  asked  that  the  deed  be  held 
invalid  as  to  H.,  but  valid  as  to  the 
others.  He  also  alleged  that  the  prop- 
erty was  depreciating  in  value,  and 
ought  to  be  sold.  An  order  was  enter- 
ed requiring  the  defendants  to  appear 
and  plead,  which  directed  that  if  H. 
was  served  with  a  copy  of  the  order  by 
a  certain  time,  and  failed  to  appear,  the 
cross-bill  would  be  taken  as  confessed. 
The  order  was  served  on  H.  in  time, 
but  he  failed  to  appear.  On  December 
22d,  on  the  application  of  the  receiver, 
the  property  was  ordered'  sold,  and 
sale  was  made  to  W.,  and  in  time  con- 
firmed. On  March  3,  1884,  H.  was  or- 
dered to  appear  and  plead  to  the  origi- 
nal bill,  or  judgment  would  be  taken  for 
confessed.  The  order  was  duly  served, 
and,  upon  his  failure  to  appear,  judg- 
ment was  taken  for  confessed,  and,  on 
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final  bearing,  it  was  decreed  that  H. 
was  not  entitled  to  any^  lien  by  reason 
of  said  trust  deed.  Held,  that  the  act 
was  complied  with.  Mellen  v.  Moline 
MaUeable  Iron  Works  (1889)  131  U. 
S.  352,  9  S.  Ct  781,  33  L.  Ed.  178. 

42.  Affidavit  for  order  of  publication. 

— ^An  affidavit  for  order  for  service  by 
publication  must  contain  some  evidence 
that  defendant  cannot  be  found  in  the 
state  after  due  diligence,— more  than 
the  mere  assertion  of  the  fact.  But  a 
statement  of  facts  as  to  residence  and 
actual  abode  of  defendant,  which  dear- 
ly shows  that  any  search  for  him  with- 
in the  -  state  would  be  unavailing,  is 
sufficient  McDonald  v.  Cooper  (O.  G. 
1887)  32  Fed.  745. 

In  an  action  to  enforce  a  tax  bill  for 
a  street  assessment,  where  service  was 
made  on  defendant  by  publication,  the 
fact  that  the  affidavit  for  publication 
was  made  by  a  third  person,  without 
disclosing  whether  he  was  agent  or  at- 
torney for  plaintiff,  does  not  invalidate 
a  judgment  in  plaintiff's  favor,  nor  af- 
fect the  title  of  the  purchaser  at  the 
sale.  Bird  v.  McClelland  Stumpf  & 
Pelzer  Brick  Mfg.  Co.  (C.  O.  1891)  45 
Fed.  458. 

An  affidavit  for  publication  containing 
the  title  of  the  cause,  showing  the  par- 
ties, alleging  the  filing  of  the  petition, 
and  stating  the  object  and  prayer 
thereof  to  be  to  declare  satisfied  a  des- 
ignated trust  deed  between  specified 
parties  on  described  premises,  to  se- 
cure the  payment  of  a  described  indebt- 
edness, and  to  quiet  the  plaintiff's  ti- 
tle, held  to  sufficiently  show  the  nature 
of  the  action  and  the  relief  sought. 
Ormsby  v.  Ottman  (1898)  85  Fed.  492, 
29  C.  C.  A.  295. 

A  warning  order  against  a  defendant 
on  the  ground  that  he  is  a  nonresident 
of  Kentucky,  and  believed  to  be  ab- 
sent therefrom,  cannot  be  made  on  an 
affidavit  of  such  facts  filed  by  plaintiff 
four  months  previously.  Spreen  ▼. 
Delsignore  (C.  C.  1899)  94  Fed.  71. 

43.  Citation    directing    pubiicatlon.— 

The  citation  commanding  publication  of 
a  notice  should  state  that  the  paper  in 
which  the  publication  is  to  be  made  ik 
a  newspaper;  but  the  omission  so  to 
do  is  a  mere  irregularity,  and  does  not 
vitiate  a  judgment.  Oswald  v.  Kamp- 
mann  (C.  C.  1886)  28  Fed.  36. 

44.  Publication,     sufficiency      of^— A 

summons  published  six  times  in  a  week- 
ly newspaper  is  thereby  served  on  the 
defendant  after  42  days  from  the  date 
of  the  first  publication.  McDonald  v. 
Cooper  (C.  C.  1887)  32  Fed.  745. 

Under  the  Minnesota  statute  requir- 
ing that  the  summons  in  attachment 
shall  be  published  "once  in  each  week 
for  six  consecutive  weeks,"  it  is  In- 
sufficient to  prove  merely  that  publica- 
tion was  made  "for  the  period  of  sev- 
en successive  weeks."  Bigelow  v. 
Chatterton   (1892)   51  Fed.  614,  2  C. 
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O.  A.  402,  following  Godfrey  ▼.  Valen- 
tine (18S8)  40  N.  W.  163,  39  Minn.  337. 

45.  Order  for  substituted  eervioe 
good  as  adainst  collateral  attacks— This 
section  does  not  prescribe  the  evidence 
on  which  the  court  shall  find  the  non- 
residence;  and  an  order  for  special 
service  which  contains  a  finding  that 
none  of  the  defendants  were  inhabit- 
ants of  or  could  be  found  within  the 
district  will  be  presumed  to  have  been 
based  on  suflicient  and  competent  evi- 
dence, when  collaterally  attacked. 
Woods  V.  Woodson  (1900)  100  Fed. 
515,  40  O.  C.  A.  525.  A  recital  in  a 
decree  that  the  order  of  publication 
awarded  against  absent  defendants  had 
been  duly  posted  and  published  must, 
on  a  collateral  attack,  be  received  as 
evidence  that  the  statutory  require- 
ments had  been  observed;  the  original 
process,  order  of  publication,  and  oth- 
er papers  having  been  lost  from  the 
files.  Beattie  v.  Wilkinson  (G.  O. 
1888)  36  Fed.  646. 

46.  Vacation  of  order  for  substituted 
service.— On  motion  to  vacate  order  for 
substituted  service  made  in  a  suit  pur- 
porting to  have  been  brought  under  this 
section,  the  court  must  examine  the 
bill,  and  the  order  should  be  set  aside 
unless  the  bill  affirmatively  shows  suf- 
ficient grounds  for  relief  under  the 
statute  and  complainants'  right  to  main- 
tain the  suit  Gage  v.  Riverside  Trust 
Co.  (0.  C.  1006)  156  Fed.  1002. 

Affidavits  on  a  motion  to  set  aside 
service  and  dismiss  the  bill  and  state- 
ments by  counsel  in  argument  cannot 
supply  an  allegation  that  the  suit  af- 
fects property  in  the  district.  Jackson 
V.  Hooper  (0,  0.  1909)  171  Fed.  597. 

47.  Decree,  issues  determined.— In  a 
suit  in  a  federal  court,  brought  under 
section  738,  R.  S.,  embodied  herein,  to 
establish  a  lien  on  the  interest  of  de- 
fendants in  property  in  the  hands  of 
an  ancillary  administrator  in  the  state 
in  which  the  suit  is  brought,  the  decree 
is  necessarily  confined  to  the  property 
localized  within  the  jurisdiction,  though 
personal  judgments  may  be  entered 
against  the  defendants  to  which  the 
liens  are  incidental.  IngersoU  v.  Co- 
ram (C.  O.  1905)  136  Fed.  689,  decree 
reversed  Coram  v.  IngersoU  (1906)  148 
Fed.  169,  78  C.  C.  A.  303,  which  is  re- 
versed IngersoU  v.  Coram  (1908)  29 
S.  Ct  92,  211  U.  S.  335,  53  L.  Ed.  208. 

48.  Opening  decree.— Under  this  sec- 
tion an  absolute  right  to  appear  in  and 
defend  within  a  year  after  final  judg- 
ment a  suit  to  enforce  a  lien  or  to  re- 
move a  cloud  on  title  to  property  with- 
in the  district  was  given  to  absent  de- 
fendants whenever  the  jurisdiction  of 
the  federal  Circuit  Court  over  them 
rested  upon  publication,  though  they 
may  in  fact  have  had  knowledge  of  the 
suit  But  no  other  terms  than  the 
payment  of  costs  can  be  imposed  by  the 
court  in  opening  a  decree  to  permit  ab- 
sent defendants  served  only  by  pubUca- 


tion  to  appear  in  and  defend  a  suit 
Perez  y  Fernandez  v.  Fernandez  y  Pe- 
rez (1911)  31  Sup.  Ct  412,  414,  220 
U.  S.  224,  55  L.  Ed.  443;  Blanco  y 
Blanco  v.  Hubbard  (1911)  31  Sup.  Ct 
415,  220  U.  S.  233,  55  L.  Ed.  447. 

Evidence  held  not  to  show  that  sub- 
stituted service  was  sufficient  to  jus- 
tify decree  pro  confesso  and  nonresi- 
dent defendants  were  entitled,  under 
this  section,  to  come  in  and  defend  un- 
der the  final  decree.  American  Free- 
hold Land  Mortgage  Co.  of  London  v. 
Thomas  (1896)  71  Fed.  782,  18  C.  C. 
A.  327. 

49.  Vacating  sales  under  Judgments. 
—A  resident  of  a  county  that  became  a 
part  of  West  Virginia  left  his  home  to 
enter  the  Confederate  army.  Suit  was 
commenced  against  him,  in  Ohio,  by 
creditors,  attachment  levied  on  his 
lands  there  situated,  and  constructive 
service  made  upon  him,  and  such  lands 
sold  under  the  judgment  therein.  Up- 
on biU  to  set  aside  such  sales  on  the 
ground  that  the  proceedings  were  void, 
held  that,  having  voluntarUy  left  his 
country  for  the  purpose  of  engaging  in 
hostilities  against  it,  his  heirs  cannot 
complain  of  legal  proceedings  regular- 
ly prosecuted  against  him  as  an  ab- 
sentee, on  the  ground  of  his  inabUity  to 
return  or  to  hold  communication  with 
the  place  where  such  proceedings  were 
conducted.  Jenkins  v.  Hannan  (C.  O. 
1884)  26  Fed.  657. 

Cited    without    definite    application, 

Butterworth  v.  HiU  (1885)  5  Sup.  Ct 
796,  798,  114  U.  S.  128,  29  L.  Ed.  119; 
Roller  V.  Holly  (1900)  20  Sup.  Ct  410, 
414,  176  U.  S.  398,  44  L.  Ed.  52;  Inger- 
soU V.  Coram  (1908)  29  Sup.  Ct  92, 
95,  211  U.  S.  335^  53  L.  Ed.  208;  Unit- 
ed States  Fidelity  &  Guaranty  Co.  v. 
Bray  (1912)  32  Sup.  Ct.  G20,  621,  225 
U.  S.  205,  56  L.  Ed.  1055;  Ilobbs  Mfg. 
Co.  V.  Gooding  (1910)  176  Fed.  259, 
100  C.  C.  A.  83;  Erstein  v.  Rothschild 
(C.  C.  1884)  22  Fed.  61,  65;  Bost- 
wick  V.  CoveU  (C.  C.  1885)  24  Fed. 
402;  Pitkin  County  Min.  Co.  v.  Mar- 
keU  (C.  C.  1887)  33  Fed.  386,  390; 
Central  Trust  Co.  v.  Ohio  Cent  R.  Co. 
(C.  C.  1898)  85  Fed.  342,  344;  Mason 
V.  New  York  Steam  Power  Co.  (C.  C. 
1898)  87  Fed.  241;  Deck  v.  Whitman 
(C.  C.  1899)  96  Fed.  873,  889;  Jenkins 
V.  York  CliflFs  Imp.  Co.  (C.  C.  1901)  110 
Fed.  807;  IngersoU  v.  Coram  (C.  C. 
1903)  127  Fed.  418;  MUler  &  I>ux  v. 
Rickey  (C.  C.  1904)  127  Fed.  575; 
Horn  V.  Pere  Marquette  R.  Co.  (C.  C. 
1907)  151  Fed.  626;  Acord  v.  Western 
Pocahontas  Corp.  (C.  C.  1907)  156  Fed. 
989,  998,  afllrmed  (1909)  174  Fed. 
1019,  98  C.  C.  A.  625  (certiorari  de- 
nied [1910]  30  Sup.  Ct  408,  215  U.  S. 
607,  54  L.  Ed.  346) ;  Parker  v.  KeUey 
(C.  C.  1908)  166  Fed.  968;  In  re  Burka 
(D.  C.  1901)  107  Fed.  674.  675;  In  re 
Risteen  (D.  C.  1903)  122  Fed.  732; 
U.  S.  V.  Standard  OU  Co.  (D.  C.  1907) 
154  Fed.  728;  Pensacola  State  Bank 
V.  Melton  (D.  C.  1913)  210  Fed.  57. 
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§  1040.  (Jud.  Code,  §  58.)  Civil  causes  may  be  transferred  to  an- 
other division  of  district  by  agreement. 
Any  civil  cause,  at  law  or  in  equity,  may,  on  written  stipula- 
tion of  the  parties  or  of  their  attorneys  of  record  signed  and  filed 
with  the  papers  in  the  case,  in  vacation  or  in  term,  and  on  the 
written  order  of  the  judge  signed  and  filed  in  the  case  in  vacation  or 
on  the  order  of  the  court  duly  entered  of  record  in  term,  be  transfer- 
red to  the  court  of  any  other  division  of  the  same  district,  without  re- 
gard to  the  residence  of  the  defendants,  for  trial.  When  a  gause  shall 
be  ordered  to  be  transferred  to  a  court  in  any  other  division,  it  shall 
be  the  duty  of  the  clerk  of  the  court  from  which  the  transfer  is  made 
to  carefully  transmit  to  the  clerk  of  the  court  to  which  the  transfer  is 
made  the  entire  file  of  papers  in  the  cause  and  all  documents  and 
deposits  in  his  court  pertaining  thereto,  together  with  a  certified 
transcript  of  the  records  of  all  orders,  interlocutory  decrees,  or  other 
entries  in  the  cause ;  and  he  shall  certify,  under  the  seal  of  the  court, 
that  the  papers  sent  are  all  which  are  on  file  in  said  court  belonging 
to  the  cause ;  for  the  performance  of  which  duties  said  clerk  so  trans- 
mitting and  certifying  shall  receive  the  same  fees  as  are  now  allowed 
by  law  for  similar  services,  to  be  taxed  in  the  bill  of  costs,  and  regu- 
larly collected  witli  the  other  costs  in  the  cause;  and  such  transcript, 
when  so  certified  and  received,  shall  henceforth  constitute  a  part  of 
the  record  of  the  cause  in  the  court  to  which  the  transfer  shall  be 
made.  The  clerk  receiving  such  transcript  and  original  papers  shall 
file  the  same  and  the  case  shall  then  proceed  to  final  disposition  as 
other  cases  of  a  like  nature. 

Act  Feb.  28,  1887,  c.  271,  f  4,  24  Stat  425.    Act  June  2,  1906,  c  2569.  | 
1,  34  Stat.  206.    Act  March  3,  1911,  c.  231,  §  58.  36  Stat.  1103. 

§  1041.  (Jud.  Code,  §  59.)  Upon  creation  of  new  district  or  divi- 
sion, where  prosecution  to  be  instituted  or  action  brought* 
Whenever  any  new  district  or  division  has  been  or  shall  be 
established,  or  any  county  or  territory  has  been  or  shall  be  trans- 
ferred from  one  district  or  division  to  another  district  or  division, 
prosecutions  for  crimes  and  offenses  committed  within  such  district, 
division,  county,  or  territory  prior  to  such  transfer,  shall  be  com- 
menced and  proceeded  with  the  same  as  if  such  new  district  or  divi- 
sion had  not  been  created,  or  such  county  or  territory  had  not  been 
transferred,  unless  the  court,  upon  the  application  of  the  defendant, 
shall  order  the  cause  to  be  removed  to  the  new  district  or  division  for 
trial.  Civil  actions  pending  at  the  time  of  the  creation  of  any  such 
district  or  division,  or  the  transfer  of  any  such  county  or  territory, 
and  arising  within  the  district  or  division  so  created  or  the  county  or 
territory  so  transferred,  shall  be  tried  in  the  district  or  division  as  it 
existed  at  the  time  of  the  institution  of  the  action,  or  in  the  district 
or  division  so  created,  or  to  which  the  county  or  territory  is  or  shall 
be  so  transferred,  as  may  be  agreed  upon  by  the  parties,  or  as  the 
court  shall  direct.  The  transfer  of  such  prosecutions  and  actions 
shall  be  made  in  the  manner  provided  in  the  section  last  preceding. 
Act  March  3,  1911,  c.  231,  §  59,  36  Stat.  1103. 

Act  Aug.  5,  1886,  c.  928,  §  7,  24  Stat.  309.    Act  March  2.  1901,  c.  801,  {  7, 
31  Stat.  881.    Act  March  3,  1911,  c.  231,  §  60,  36  Stat.  1103. 

Notes  of  Deoiflioiu 

Transfer  of  causes  to  newly  created  Revival  of  action  In  new  district  or 

district    or   dlvision^Baldwin   v.   Rice  division.— Baldwin   v.    Rice    (1904)    89 

(1904)  89  N.  Y.  S.  738,  44  Misc.  Rep.  N.  Y.  S.  738,  44  Mis:!.  Rep.  64,  modified 

64,  modified   (1905)  91  N.  Y.  S.  1086,  (1905)  91  N.  Y.  S.  1086,  100  App.  Div. 

100  App.  Div.  241,  and   (1905)   75  N.  241,   and    (1905)    75   N.   E.   1096.   183 

E    1(^96,    la*^   N.   Y.   55,   which   were  N.  Y.  55,  which  were  modified  (1906) 

modified  (1906)  76  N.  E.  1088,  184  N.  76  N.  E.  1088,  184  N.  Y.  523. 
Y.  523. 
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Trial  of  offenses  committed  prior  to  away  the  right  to  try  offenses  previoos- 

divlslon  of  district.— The  separation  of  ly  committed  in  either  sudlvision  of  the 

ail  existing  judicial  district  of  the  Unit-  district.     (1853)  6  Op.  Atty.  Gen.  103. 
ed    States    into    parts    does   not    take 

§  1042.  (Jud.  Code»  §  60.)  Creation  of  new  district,  or  transfer 
of  territory  not  to  divest  lien ;  how  lien  to  be  enforced. 
The  creation  of  a  new  district  or  division,  or  the  transfer  of 
any  county  or  territory  from  one  district  or  division  to  another 
district  or  division,  shall  not  affect  or  divest  any  lien  theretofore  ac- 
quired in  the  circuit  or  district  court  by  virtue  of  a  decree,  judgment, 
execution,  attachment,  seizure,  or  otherwise,  upon  property  situated 
or  being  within  the  district  or  division  so  created,  dr  the  county  or 
territory  so  transferred.  To  enforce  any  such  lien,  the  clerk  of  the 
court  in  which  the  same  is  acquired,  upon  the  request  and  at  the 
cost  of  the  party  desiring  the  same,  shall  make  a  true  and  certified 
copy  of  the  record  thereof,  which,  when  so  made  and  certified,  and 
filed  in  the  proper  court  of  the  district  or  division  in  which  such 
property  is  situated  or  shall  be,  after  such  transfer,  shall  constitute 
the  record  of  such  lien  in  such  court,  and  shall  be  evidence  in  all 
courts  and  places  equally  with  the  original  thereof;  and  thereafter 
like  proceedings  shall  be  had  thereon,  and  with  the  same  effect,  as 
though  the  cause  or  proceeding  had  been  originally  instituted  in  such 
court.  The  provisions  of  this  section  shall  apply  not  only  in  all 
cases  where  a  district  or  division  is  created,  or  a  county  or  any  terri- 
tory is  transferred  by  this  or  any  future  Act,  but  also  in  all  cases 
where  a  district  or  division  has  been  created,  or  a  county  or  any  ter- 
ritory has  been  transferred  by  any  law  heretofore  enacted. 
Act  March  3,  1911,  c.  231,  §  60,  36  Stat.  1103. 

§  1043.  (Jud.  Code,  §  61.)     Commissioners  to  administer  oaths  to 

appraisers. 
Any  district  judge  may  appoint  commissioners,  before  whom  ap- 
praisers of  vessels  or  goods  and  merchandise  seized  for  breaches 
of  any  law  of  the  United  States,  may  be  sworn;  and  such  oaths, 
so  taken,  shall  be  as  effectual  as  if  taken  before  the  judge  in  open 
court. 

R.  S.  §  570.    Act  March  3,  1911,  c.  231,  {  61,  36  Stat.  1104. 

§  1044.  (Jud.  Code,  §  62.)     Transfer  of  records  to  district  court 
when  a  Territory  becomes  a  State. 

When  any  Territory  is  admitted  as  a  State,  and  a  district  court 
is  established  therein,  all  the  records  of  the  proceedings  in  the 
several  cases  pending  in  the  highest  court  of  said  Territory  at  the 
time  of  such  admission,  and  all  records  of  the  proceedings  in  the 
several  cases  in  which  judgments  or  decrees  had  been  rendered  in  said 
territorial  court  before  that  time,  and  from  which  writs  of  error  could 
have  been  sued  out  or  appeals  could  have  been  taken,  or  from  which 
•  writs  of  error  had  been  sued  out  or  appeals  had  been  taken  and  prose- 
cuted to  the  Supreme  Court  or  to  the  circuit  court  of  appeals,  shall  be 
transferred  to  and  deposited  in  the  district  court  for  the  said  State. 
R.  S.  §  567.    Act  March  3,  1911,  c.  231,  §  62,  36  Stat.  1104. 

Notes  of  DecUioiu 

Powtr  of  Congress^— Territorial  courts  coart  is  a  rightful  exercise  of  power 

are  courts  of  the  United  States,  and  it  of   claiming    and   exercising    ownership 

n-8ts  with  Congress  to  declare  to  what  over  such  records.     Inerarity  v.  Curtis 

tribunal  their  records  and  proceedings  (1851)    4    Fla.    175,   citing   Benner    v. 

shall  be  transferred  on  the  admission  Porter   (1850)  9  How.  2:^5,  13  L.  Ed. 

of  the  territory  as  a  state.     Hunt  v.  119.      And    see    Stewart    v.    Preston 

Palao    (1846)    4  How.  589,   11  L.  Ed.  (1846)     1    Fla.    1;     Beatty    v.    Ross 

1115.    The  exercise  by  Congress  of  the  (1847)  1  Fla.  198.    And  records  of  ter- 

power  to  authorize  the  transfer  of  rec-  ritorial  courts  did  not  pass  to  any  court 

ords  in  pending  cases  to   the  district  or  courts  until  the  goyemment,  whose 
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records  they  were,  provided,  either  et- 
pressly  or  by  implication,  for  their 
transfer;  and  the  judicial  action  of 
some  other  tribunals,  therefore,  that 
the  courts  of  the  state  became  possess- 
ed of  such  records,  did  not  warrant  ju- 
risdiction. Upon  the  admission  of  a 
state  into  the  Union,  the  concurrence 
of  both  the  federal  and  state  govern- 
ments is  requisite  to  transfer  the  rec- 
ords, in  cases  of  appropriate  state  ju- 
risdiction. Inerarity  v.  Curtis  (1S51)  4 
Fla.  175. 

Construction  of  statute.— The  act  of 
1848  incorporated  into  R.  S.  {  569, 
post,  {  1046,  must  be  construed  so  as 
to  transfer  cases  into  the  district 
courts  if  on  admission  the  state  did 
not  form  part  of  a  judicial  circuit,  but 
if  attached  to  a  circuit  then  into  the 
Circuit  Court.  A  cause  held  trans- 
ferrable  to  the  Circuit  Court  U.  S. 
Express  Co.  v.  Kountze  Bros.  (1869) 
8  Wall.  342,  350,  19  L.  Ed.  457.  But, 
so  far  as  congress  did  not  claim  the 
records  of  territorial  courts,  it  left 
them  under  the  control  of  the  state. 
Inerarity  v.  Curtis  (1851)  4  Fla.  175. 
And  see  Benner  v.  Porter  (1850)  9 
How.  235,  245,  13  L.  Ed.  119,  holding 
that  the  act  of  1847  provided  for  trans- 
fers of  cases  to  the  federal  courts. 
And  see,  also,  Cotton  v.  U.  S.  (1850)  9 
How.  579,  13  L.  Ed.  265.  And  see, 
also,  Forsyth  v.  U.  S.  (1850)  9  How. 
571,  13  L.  Ed.  262. 

The  statute  itself  makes  the  trans- 
fer, and  there  is  no  provision  for  any 
request  to  transfer  a  cause  of  a  fed- 
eral character  to  the  district  court, 
Dunton  v.  Muth  (C.  C.  1891)  45  Fed. 
390,  393.  But  see  Hunt  v.  Palao 
(1846)  4  How.  589,  590,  11  L.  Ed. 
1115,  holding  that  a  writ  of  error  could 
not  be  issued  to  bring  a  record  of  a 
former  territorial  court  of  appeals  de- 
posited as  directed  by  state  law  for 
safe  keeping  with  the  clerk  of  the  su- 
preme court  of  the  state. 

Cases  pending.— See  Washington  &  I. 
R.  Co.  V.  Cceur  D'Alene  Ry.  &  Nav. 
Co.  (1894)  60  Fed.  981,  9  C.  C.  A. 
303,  decree  affirmed  (1895)  16  Sup.  Ot. 
231,  160  U.  S.  77,  40  L.  Ed.  346. 

Filing  of  deposltiontw— Depositions, 
the  taking  of  which  was  begun  before 
and  completed  after  admission  of  state, 
held  properly  filed  with  the  clerk  of  the 
district  court  to  which  the  action  was 
transferred.  Scott  v.  Vulcan  Iron 
Works  Co.  (1912)  122  P.  186,  31  Okl. 
334. 

Jurisdiction  of  federal  Supreme  Court. 

—The  acts  of  1847,  1848,  incorporated 
into  R.  S.  §§  567-569  (this  compilation, 
§§  1044-1046),  provide  for  the  trans- 
fer of  causes  from  territorial  courts  to 
the  district  court,  and  for  a  review  of 
judgments  and  final  decrees  on  writs 
of  error  or  appeal.  Benner  v.  Porter 
(1850)  9  How.  235,  245,  13  L.  Ed.  119. 
The  supreme  court  can  revise  a  judg- 
ment of  the  superior  court  of  the  dis- 
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tri?t  of  west  Florida  in  a  criminal  case 
which  originated  in  October,  1845,  and 
was  transferred  to  the  district  court 
of  the  United  States  for  the  northern 
district  of  Florida.  Forsyth  v.  U.  S. 
(1850)  9  How.  571.  572,  13  L.  Ed.  262. 
The  supreme  court  has  jurisdiction  to 
review  certain  classes  of  cases  brought 
up  from  the  territorial  courts  of  Flor- 
ida. Cotton  V.  U.  S.  (1850)  9  How. 
579,  13  L.  Ed.  265. 

Decisions  under  enabling  acts.— Koe- 

nigsberger  v.  Richmond  Silver  Min.  Co. 
(1895)  158  U.  S.  41,  15  S.  Ct  751.  39 
L.  Ed.  889;  Pickett  v.  U.  S,  (1910)  30 
Sup.  Ct.  265,  216  U.  S.  456,  54  L.  Ed. 
566;  Arizona  &  N.  M.  R.  Co.  v.  Clark 
(1915)  35  Sup.  Ct.  210,  235  U.  S.  669. 
59  L.  Ed.  415,  affirming  judgment 
(1913)  207  Fed.  817,  125  C.  C.  A.  305; 
Blackburn  v.  Wooding  (1893)  56  Fed. 
545,  6  C.  C.  A.  6;  Washington  &  I. 
R.  Co.  V.  CoBur  D'Alene  Ry.  &  Nav. 
Co.  (1894)  60  Fed.  981.  9  C.  C.  A. 
303  (decree  affirmed  [1895]  16  Sup.  Ot. 
231,  160  U.  S.  77,  40  L.  Ed.  346) ;  Phil- 
lips V.  U.  S.  (1912)  201  Fed.  259,  120 
C.  C.  A.  149;  United  States  v.  Alamo- 
gordo  Lumber  Co.  (1912)  202  Fed. 
700,  121  C.  O.  A.  162;  Herman  v.  Mc- 
Kinney  (C.  C.  1890)  43  Fed.  689; 
Dome  V.  Richmond  Silver  Min.  Co.  (C. 
C.  1890)  43  Fed.  690;  U.  S.  v.  Taylor 
(C.  C.  1890)  44  Fed.  2;  Strasburger 
V.  Beecher  (C.  C.  1890)  44  Fed.  209; 
U.  S.  V.  Lynde  (C.  C.  1890)  44  Fed. 
215;  Carr  v.  Fife  (C.  C.  1891)  44 
Fed.  713;  Bluebird  Min.  Co.  v.  Mur- 
ray (C.  C.  1891)  45  Fed.  388;  Dunton 
V.  Muth  (C.  C.  1891)  45  Fed.  390; 
Nickerson  v.  Crook  (C.  C.  1891)  45 
Fed.  658;  Carson  v.  Donaldson  (C.  C. 
1891)  45  Fed.  821;  Kenyon  v.  Knipe 
(C.  C.  1891)  46  Fed.  309;  Burke  v. 
Bunker  Hill  &  S.  Mining  &  Concen- 
trating Co.  (C.  C.  1891)  46  Fed.  644; 
Back  V.  Sierra  Nevada  Consol.  Min.  Co. 
(C.  C.  1891)  46  Fed.  673;  Sargent  v. 
Kindred  (C.  C.  1892)  49  Fed.  485; 
United  States  v.  Baum  (C.  C.  1896)  74 
Fed.  43;  Eraser  v.  Trent  (C.  C.  1896) 
74  Fed.  423,  following  Crown  Point 
Min.  Co.  V.  Ontario  Silver  Min.  Co.  (C, 
C.  1896)  74  Fed.  419;  Hecht  v.  Metas- 
ler  (C.  C.  1897)  82  Fed.  340;  Young 
V.  U.  S.  (C.  C.  1910)  176  Fed.  612; 
Hamilton  v.  The  Walla  Walla  (D.  0. 
1890)  44  Fed.  4;  La  Porte  v.  State 
(Ariz.  1913)  132  P.  563;  Carter  ▼. 
Bennett  (1852)  4  Fla.  283;  Trench  v. 
Strong  (1868)  4  Nev.  87;  Miller  v. 
Sunde  (1890)  1  N.  D.  1,  44  N.  W.  301; 
Braithwaite  v.  Power  (1891)  1  N.  D. 
455,  48  N.  W.  354;  Sargent  v.  Kindred 
(1895)  5  N.  D.  8,  63  N.  W.  151;  Hig- 
gins  V.  Brown  (OkL  1908)  94  P.  703; 
Choctaw,  O.  &  G.  R.  Co.  v.  Sittel  (Okl. 

1908)  97  P.  362;  Reeves  v.  Territory 
(Okl.  Cr.  App.  190^)  101  P.  1039; 
Humphreys  v.  Davidson  (Okl.  1909) 
102    P.    91;     Moberly    v.    Roth    (Okl. 

1909)  102  P.  182;  Friend  v.  Same,  Id. 
185,  186;  Eaves  v.  Mullen  (OkL  1910) 
107  P.  433;    Burdett  v.  Burdett  (OkL 
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1910)  109  P.  922;  Sonthern  Surety  Co.  Thompson  v.  Schaetzel  (1891)  2  S.  D. 

y.    State    (Okl.    1912)    127    V.    409;  395,  50  N.  W.  631,  following  Wing  v. 

Strong  V.  Barnhart  (1875)  5  Or.  496;  Chicago  &  N.  W.  Ry.  Co.  (1891)  1  S. 

Dome   V.    Richmond    Silver   Min.    Co.  "D.  455,  47  N.  W.  530. 

(1890)  1  S    D.  20    44  N^  W.   1021;  Cited    without    definite    application, 

n«Qi^^  ^  '?.^''.«  ^.U  Y.'   ^y-    ^^-      Sheppard  v.  Wilson  (1848)  6  How.  260, 

(1891)  1   S.   D.   455,  47  N.   W.   530;      273,  12  L.  Ed.  430. 

§  1045.  (Jud.  Code,  §  63.)     District  judge  shall  demand  and  compel 

delivery  of  records  of  territorial  court. 
It  shall  be  the  duty  of  the  district  judge,  in  the  case  provided  in 
the  preceding  section,  to  demand  of  the  clerk,  or  other  person 
haying  possession  or  custody  of  the  records  therein  mentioned,  the 
delivery  thereof,  to  be  deposited  in  said  district  court;  and  in  case 
of  the  refusal  of  such  clerk  or  person  to  comply  with  such  de- 
mand, the  said  district  judge  shall  compel  the  delivery  of  such  records 
by  attachment  or  otherwise,  according  to  law. 

R.  S.  I  568.    Act  March  3,  1911,  c.  231,  §  63,  36  Stat  1104. 
Nutea  of  Deoisioni 
Authority  of  federal  courts  to  com-      Co.  (C.  C.  1891)  46  Fed.  673;  Murray 
pol      dellvory      of      records-— National      v.  Bluebird  Min.  Co.   (O.  C.  1891)  45 
courts  cannot  compel  state  courts  to      Fed.  387. 
transmit  original  papers,  but,  when  a 

state  court  refuses  so  to  do,  may  pro-  Cited  without  definite  application, 
ceed  upon  certified  transcripts.  Burke  Sheppard  v.  Wilson  (1848)  6  How.  260, 
V.  Bunker  HUl  &  S.  Mining  &  Concen-  273,  12  L.  Ed.  430;  The  City  of  Pana- 
trating  Co.  (C.  C.  1891)  46  Fed.  644;  ma  v.  Phelps  (1879)  101  U.  S.  453, 
Back   V.    Sierra   Nevada  OonsoL   Min.      456,  25  L.  Ed.  1061. 

§  1046.  (Jud.  Code,  §  64.)  Jurisdiction  of  district  courts  in  cases 
transferred  from  territorial  courts. 
When  any  Territory  is  admitted  as  a  State,  and  a  district  court 
is  established  therein,  the  said  district  court  shall  take  cognizance 
of  all  cases  which  were  pending  and  undetermined  in  the  trial 
courts  of  such  Territory,  from  the  judgments  or  decrees  to  be  ren- 
dered in  which  writs  of  error  could  have  been  sued  out  or  appeals 
taken  to  the  Supreme  Court  or  to  the  circuit  court  of  appeals,  and 
shall  proceed  to  hear  and  determine  the  same. 

R.  S.  §  569.    Act  March  3,  1911,  c.  231,  §  64,  36  Stat  1104. 

Ifntea  of  Deoisioiu      ^ 

Jurisdiction  of  foderal  Supremo  1843)  1  Doug.  119;  Irvine  v.  Mar- 
Court.— See  notes  under  ante,  {  1044.  shall  (1859)  3  Minn.  72  (Gil.  33) ;    In 

re   De war's   Estate    (1891)    10   Mont. 

Jurisdiction  of  state  and  fedora!  426,  25  Pac.  1026;  Hamilton  v.  Knee- 
courts  in  general.— Washington  &  I.  R.  land  (1865)  1  Nev.  40;  Hastings  v. 
Co.  V.  Coeur  D'Alene  R.  &  Nav.  Co.  Johnson  (1866)  2  Nev.  190;  Sparrow 
(1895)  16  Sup.  Ct.  231,  160  U.  S.  77,  v.  Strong,  Id.  362;  Braithwaite  v.  Jor- 
40  L.  Ed.  346;  St  Louis  &  S.  F.  IL  dan  (1895)  5  N.  D.  196,  65  N.  W.  701; 
Co.  V.  Cundiefie  (1909)  171  Fed.  319,  CampbeU  v.  Ooulston  (N.  D.  1910)  124 
96  C.  O.  A.  211;  Ames  v.  Colorado  N.  W.  689;  Talliaferro  v.  Porter  (Ohio 
Cent.  R.  Co.  (C.  C.  1876)  Fed.  Cas.  1834)  Wright,  610;  Ex  parte  Bailey 
No.  324;  Bates  v.  Payson  (C.  C.  1877)  (Okl.  1908)  94  P.  553;  Ex  parte  Brown 
Fed.  Cas.  No.  1,103;  Dome  v.  Rich-  (OkL  1908)  94  P.  556;  Ex  parte  El- 
mond  Silver  Min.  Co.  (C.  C.  1890)  43  Us  (Okl.  1908)  94  P.  556;  Frick  Co. 
Fed.  690  (judgment  affirmed  Koenigs-  v.  Oats  (Okl.  1908)  94  P.  682;  Hig- 
berger  v.  Richmond  Silver  Min.  Co.  gins  v.  Brown  (Okl.  1908)  94  P.  703- 
[1895]  15  S.  Ct.  751,  158  U.  S.  41,  39  Ex  parte  Buchanen  (Okl.  1908)  94 
L.  Ed.  889);  Strasburger  v.  Beecher  P.  943;  Ex  parte  Curlee  (Okl.  1908) 
(C.  C.  1890)  44  Fed.  209;  U.  S.  v.  95  P.  414;  State  v.  Chaney  (Okl.  1909) 
Lynde  (C.  C.  1890)  44  Fed.  215;  John-  102  P.  133;  Crump  v.  Pitchford  (Okl. 
son  V.  Bunker  Hill  &  S.  M.  &  C.  Co.  1909)  104  P.  911;  Kelley  v.  U.  S.  (Okl. 
(C.  C.  1891)  46  Fed.  417;  Young  v.  Cr.  App.  1909)  104  P.  922;  Ex  parte 
U.  S.  (C.  C.  1910)  176  Fed.  612;  Howland  (OkL  Cr.  App.  1909)  104  P. 
Hamilton  v.  The  Walla  Walla  (D.  C.  927;  Swift  v.  Coulter  (Okl.  1911)  115 
1890)  44  Fed.  4;  WUson  v.  People  P.  871,  28  Okl.  768;  Scott  v.  McGirth 
(1877)  3  Colo.  325;  Scott  v.  Detroit  (Okl.  1914)  139  P.  519;  Smith  v.  Tos- 
Young  Men's  Society's  Lessee    (Mich,  ini  (1891)  1  S.  D.  632,  48  N.  W.  299; 
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Western  Union  Telegraph  Co.  v.  Pars- 
ley (Tex.  Civ.  App.  1909)  121  S.  W. 
226. 


Clt«d    witboot    deflnfto    applloation, 

Sheppafd  v.  Wilson  (1848)  6  How.  260, 
273,  12  L.  Ed.  430. 


§  1047.  (Jud.  Code,  §  65.)  Receivers  to  manage  property  accord- 
ing to  State  laws. 
Whenever  in  any  cause  pending  in  any  court  of  the  United 
States  there  shall  be  a  receiver  or  manager  in  possession  of  any  prop- 
erty, such  receiver  or  manager  shall  manage  and  operate  such  prop- 
erty according  to  the  requirements  of  the  valid  laws  of  the  State  in 
which  such  property  shall  be  situated,  in  the  same  manner  that  the 
owner  or  possessor  thereof  would  be  bound  to  do  if  in  possession 
thereof.  Any  receiver  or  manager  who  shall  willfully  violate  any  pro- 
vision of  this  section  shall  be  fined  not  more  than  three  thousand  dol- 
lars, or  imprisoned  not  more  than  one  year,  ox  both. 

Act  March  3,  1887,  c.  373,  |  2,  24  Stat.  554.    Act  Aug.  13.  1888,  c.  866,  | 
3,  2o  Stat  436.    Act  March  3,  1911,  c.  231,  §  65,  36  Stat.  1104. 

Notes  of  Deoisioiu 


I.    Conitructlon  and  operation  of  stat- 
ute 

1.  In  general. 

2.  Applicability  of  state  statutes  In  gen- 

eral. 

II.    Nature  and   grounds  of  receiver- 
ship 

(ii)  Nature  and  aubjecta  of  remedy 

3.  Nature  and  purpose  of  remedy. 

4.  Remedy    provisional    or    incidental    to 

other  relief. 

5.  Pendency  and  condition  of  cause. 

6.  Existence  of  or  resort  to  other  remedy. 

7.  Discretion  of  court 

8.  Persons   entitled   to   appointment. 

9.  Persons  a«^ainst  inrhom  receiver  may  be 

appointed. 

(B)  Grounds  of  appointment  of  receiver 

10.  Right  or  interest  In  property  requiringr 

protection. 

11.  Fraud  in  obtaining  possession. 

12.  Preservation  and  protection  of  property 

in  general. 

13.  Preservation   of  property  pending  liti- 

gation in  general. 

14.    Insolvency  or  misconduct  of  party 

in  possession  as  against  claimant. 

15.  Security  for  payment  of  demand. 

16.  Performance   or    enforcement   of   Judg- 

ment or  decree. 

17.  Defenses  and  grounds  of  opposition. 

18.    Title   or   possession   of   defendant 

or  third  person. 

III.    Appointment  and  qualification 

19.  Jurisdiction  and  authority  of  court  or 

Judge. 

20.  Appointment  on  court's  own  motion. 

21.  Appointment  on  consent  of  parties. 

22.  Form  and  requisites  of  application  for 

appointment  In  general. 

23.  Time  for  application. 

24.  Parties  on  application. 

25.  Notice  of  application. 

2G.    Use  and  effect  of  pleadings  on  applica- 
tion. 

27.  Affidavits  and  other  evidence  on  appli- 

cation. 

28.  Scope  of  inquiry  and  questions  consid- 

ered on  application. 

29.  Hearing  and  determination  of  applica- 

tion. 

30.  Conditions  on  granting  application. 

31.  Conditions  on  refusing  application. 

32.  Order  on   application, 

S3.    Eligibility  tor  appointmeat 


34. 

35. 


87. 
38. 

33. 

40. 
41. 

42. 

43. 

44. 

45. 

IV. 

46. 

47. 
48. 
49. 

GO. 
61. 

52. 

63. 

54. 

65. 

56. 
67. 

58. 

59. 


61. 

62. 
63. 
64. 
66. 
«6. 


Selection  of  receiver. 

Bond. 

Extension  of  receivership  and  subse- 
quent appointments  in  other  actions 
and  proceedings. 

Operation  and  effect  of  order  In  general. 

Effect  of  irregular  or  Invalid  appoint- 
ment 

Person  who  may  question  validity  of 
appointment 

Estoppel  and  waiver. 

Revocation  or  modification  of  appoint- 
ment. 

Collateral  attack  on  appointment 

Duration  and  termination  of  receiver- 
ship in  generaF. 

Removal. 

Appointment  of  successor. 

Title  to  and  possession  of  property 

Kffect  of  appointment  and  qualification 
of  receiver. 

Property  vesting  in  receiver  in  general. 

Property   fraudulently   conveyed. 

Title  or  right  acquired  by  receiver  in 
general. 

Time  of  vesting  of  title  or  right. 

Nature  and  right  of  possession  of  re- 
ceiver. 

Remedies  and  proceedings  of  receiver 
to  obtain  possession. 

Protection  of  possession  of  receiver  in 
general. 

Interference  with  possession  of  receiver 
and  possession  thereof. 

Set-offs  and  counterclaims  against  re- 
ceiver. 

Equities  of  third  persons  in  general. 

Liens  on  and  adverse  claims  to  prop- 
erty. 

Remedies  to  establish  or  enforce  liens 
or  claims. 

Remedies  of  general  creditors  as 
against  property. 

Effect  of  appointment  and  rights  of  re- 
ceiver as  to  pending  actions. 

'.    Management  and  disposition  of 
property 

(A)  Administration    in   general 

Representation  by  receiver  of  court  and 

parties. 
Authority  of  receiver  In  generaL 
Discretion  of  receivers. 
Custody,  use,  and  care  of  property. 
Determination   of   controversies. 
Incumbrancea  and  charges  on  propertjr. 
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V.  MAnag«m«ht  arid  illftpotitlon  of  prop- 
orty— Cont'd. 

(A)  AdminUtratUm   in   general'-C<mf± 

AsBumptlon  and  performanoe  of  obllsa- 

tlODS.      • 

Acceptance  of  lease. 

Continuance  and  conduct  of  MialneBa. 
Completion  and  extension  of  works. 

Contracts  of  receiver  in  general. 

Employes  of  receiver. 

Loans  and  advances  to  receiver  and  se- 
curities therefor. 

Disposition  of  property,  funds,  and  ln« 
come  in  general. 

Expenditures  In  generaL 

Counsel  fees. 

Taxes. 

Interest  on  funds. 

Individual  interest  in  transactions. 
Fraud  or  other  misconduct  of  receiver. 
Loss  of  property. 

Relmbureement  and   lndenmlt7  to  re- 
ceiver. ' 
Successive  receivers. 


<7. 

dt. 

«8. 
70 

7i: 

72. 
78. 

74. 

76. 
76. 
77. 
78. 
79. 
80. 
81. 
8S. 

88. 


(B)  Buperviaion  and  instriKiioni  of  court 

84.  Jurisdiction  to  instruct  and  control  re- 
ceiver. 

86.  Instructions  or  authority  to  receiver  to 
act. 

86.   Subject-matter. 

87.  Proceedings  to  obtain  instruc- 
tions. 

88.    Operation  and  effect. 

89.  Annulment  or  modification  of  acts  or 

contracts  of  receiver. 

(O  Reoeioerg'  certificate* 

90.  Power  to  authorize  issue. 

91.  Action  in  which  certificates  may  issue. 

92.  Purpose  of  issue. 

98.  Necessity  rnd  grounds  for  issue. 

94.  Consent  of  partiee  interested. 

96.  Proceedings  preliminary  to  issue. 

96.  Sale  or  other  disposition. 

97.  Validity  In  generaL 

98.    Estoppel. 

99.  Negotisbility  and  transfer. 

100.  Rights  and  obligations  of  holders   in 

general. 

101.  Lien  and  priorities. 

105.  Payment. 

(D)  Sale  and  conveyance  or  redelivery  of 
property 

108.    Power  to  authorize  sale  by  receiver. 
104.    Necessity  and  grounds  for  sale. 

106.  Authority  and  duty  of  receiver  to  sell 

in  general. 

106.  Necessity  and  grounds  for  sale. 

107.  Proceedings  to  procure  and  order  for 

108.  Notice  of  sals. 

109.  Time,  manner,  and  terms  of  sale. 
HO.    Bids   and   payment   of    or    failure   to 

comply  with  bid. 
111.    Report  and  confirmation  of  sale. 
111.    Opening  or  vacating  sale. 

113.  Collateral  attack  on  sale. 

114.  Operation  and  effect  of  sale  in  general. 
116.    Title  and  rights  of  purchaser. 

116.  Liabilities  of  purchaser. 

117.  Proceeds  of  sale. 

118.  Reconveyance  and  redelivery  of  prop- 

erty on  termination  of  receivership. 

Vt.    Allowance  and  payment  of  claims 

119.  Liabilities    of    property    or    funds    in 

hands  of  receiver. 

120.  Secured  claims. 

121.  Preeentatlon  and  filing  of  claims. 
12S.    Objections  to  claims  and  proceedings 

thereon. 

lU.S.COMP.'16-75 


198.    Allowance  «r  dlsallowaaoAi 
124.    Priorities  In  general. 
126.    Taxes. 

126.    Kzpenses  of  receivership. 
1X7.    Expenses  of  continuing  business  by  re- 
ceiver. 

128.  Priority   of  unsecured   debts  incurred 

before    receivership    to    pre-existing 
liens,  in  general. 

129.  Purpose  for  which  debt  was  contract- 

ed. 

130.  ^—   Salary   of    oAcefB    and    counsel 

fees. 
18L   — —  Labor,    supplies,    and    msAetials 

furnished. 
189.    Nature    and    purpose    of    labor, 

supplies,  and  materials. 
188.    Rentals  and  trafilc  and  mileage 

balances. 

134.  Diversion   of  income. 

135.  Time  of  incurring  debt. 

136.  Charge  against  income  or  corpus. 

137.  Priorities  of  liens  and  incumbrances. 

138.  Payment. 

VII.    Actions 

139.  Capacity  to  sue  and  to  be  sued. 

140.  Right  to  sue  receiver. 

141.  Remedies   of  receiver  in   receivership 

proceedings. 

148.    Remedies  against  rsceiver  in  receiver- 
ship proceedings. 

148.    Rights  of  action  by  receiver. 

144.    Rights  of  action  against  receivers. 

146.    Defenses  against  receivers. 

146.  Defenses  by  receivers. 

147.  Set-off  and  counterclaim. 

148.  Leave  of  court  to  sue  receiver,  neces- 

sity. 
148.   — ^   Procsedings,  and  grant  or  refusal 

of  leave. 
150.    Jurisdiction. 

161.  Parties. 

152.  Joinder  or  intervention  of  receiver  in 
actions  by  others. 

'  168.  Process  and  appearance. 

154.  Attachment  and  garnishment. 

156.  Pleading. 
166.  Trial. 

157.  Appeal  and  error* 
168.  Coste. 

159.  Judgment. 

160.  Execution   and   enforcement  of  Judg- 

ment. 
16L    Appeal  and  error. 

162.  Costs. 

VIII.    Accounting    and    compensation. 

163.  Duty  to  account. 

164.  Charges. 

165.  Credits  In  general. 

166.  Compensation  tor  services. 

167.    Account. 

168, 169.  Allowance  and  payment  or  recov- 
ery of  compensation  and  ex- 
penses. 

170.  Liabilities  of  parties,  property  or  funds 

for  compensation  and  expenses. 

171.  Forms  and  requisites  of  account. 

172.  Objections  to  account  and  proceedings 

thereon. 
178.    Settlement  of  account. 

174.  Discharge  of  receiver. 

IX.  Foreign  and  ancillary  receiverships 

175.  Foreign  appointment. 

176.  Ancillary  appointment. 

177.  Title  to  and  posseesion  of  propertr* 

178.  Management  and  dleposltlon  of  prop- 

erty. 

179.  Rights  and  remedies  of  creditors. 

180.  Actions  by  and  against  foreign  recelT- 
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K.    Liabilities  on  bonds  sr  undertaklnos 

l;82.  Nature  and  extent. 

188.  Breach  or  fulfillment  of  condition. 

184.  Remedies  In  receiTershlp  proceedings. 

186.  Actions. 

I.  CONSTRUCTION  AND  OPERA- 
TION OF  STATUTE 

f.  In  oonerald— The  federal  court  has 
jurisdiction  to  determine  any  proceed- 
ings to  punish  for  contempt  one  who 
had  seized  property  which  was  in  the 
hands  of  a  receiver  appointed  by  that 
court,  whether  the  goods  were  seized 
and  retained  in  violation  of  the  laws  of 
the  state  and  whether  the  receiver  in 
conducting  the  business  of  the  railroad 
was  proceeding  according  to  the  valid 
laws  of  the  state  as  required  by  this 
section.  In  re  Swan  (1894)  14  Sup. 
Ct  225.  229,  150  U.  S.  637,  37  L,  Ed. 
1207.  «This  section  does  not  restrict  the 
power  of  the  court  to  preserve  prop- 
erty in  the  custody  of  the  law  from  ex- 
ternal attack.  Ex  parte  Tyler  (1893) 
13  Sup.  Ct  785,  149  U.  S.  164.  37  L. 
Ed.  689  V.  Id.,  13  Sup.  Ct  793,  149  U. 
S.  191.  37  L.  Ed.  698  (affirming  order 
In  re  Friedrich  [C.  C.  1892]  51  Fed. 
747);  Fidelity  TRtle  &  Trust  Co.  v. 
Kansas  Natural  Gas  Co.  (D.  C.  1913) 
219  Fed.  614.  It  was  not  designed  to 
interfere  with  the  constitutional  juris- 
diction of  the  courts  of  the  United 
States  in  matters  of  equitable  cogni- 
zance, and  does  not  require  them  to  ad- 
minister property  in  their  hands  in  ac- 
cordance with  state  laws.  First  Nat. 
Bank  of  Houston  v.  Ewing  (1900)  103 
Fed.  168,  43  C.  C.  A.  150,  writ  of  cer- 
tiorari denied  (1900)  21  S.  Ct  919, 179 
U.  S.  686,  45  L.  Ed.  386.  But  a  re- 
ceiver appointed  by  a  federal  court  to 
take  charge  of  a  railroad  must  operate 
the  road  according  to  the  laws  of  the 
state  in  which  it  is  situated.  Erb  v. 
Morasch  (1900)  20  Sup.  Ct  819.  820, 
177  U.  S.  584,  44  L.  Ed.  897.  And  fed- 
eral court's  appointment  of  a  receiver 
for  a  railroad  held  no  obstacle  to  man- 
damus from  a  state  court,  requiring  the 
railroad  to  construct  a  line  through  a 
county  seat  according  to  state  Consti- 
tution and  statutes.  Kansas  City.  M.  & 
O.  Ry.  Co.  of  Texas  v.  State  (Tex. 
1914)  163  S.  W.  582,  modifying  judg- 
ment (Tex.  Civ.  App.  1913)  155  S.  W. 
561.  Where  receivers  of  a  railroad 
running  through  Arkansas,  who  were 
appointed  in  that  state,  had  removed 
into  another  state,  the  court  would  au- 
thorize them  to  be  sued  in  the  state 
courts  of  Arkansas  by  service  on  their 
station  agents  or  clerks  therein.  Cen- 
tral Trust  Co.  V.  St.  Louis.  A.  &  T.  Ry. 
Co.  (C.  C.  1889)  40  Fed.  426. 

In  proceedings  in  a  state  court  to 
wind  up  a  corporation,  such  court  has 
no  i>ower  to  restrain  proceedings  in  a 
federal  court  on  libels  to  enforce  mari- 
time liens  against  vessels  of  the  cor- 
poration, where  the  receiver  of  the  cor- 
poration never  took  possession  of  such 
yessels,  and  they  were  seized  by  the 
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marshal  under  the  libels  before  the  re- 
ceiver qualified,  though  he  was  appoint- 
ed before  the  libels  were  filed,  for  the 
doctrine  of  relation  has  no  application 
in  such  a  case.  Moran.  v.  Sturges 
(1894)  154  U.  S.  256, 14  Sup.  Ct  1019. 
38  L.  Ed.  981. 

Where  property  of  a  tenant  corpora- 
tion was  in  the  hands  of  receivers  ap- 
pointed by  the  federal  court  such  court 
had  jurisdiction  to  hear  and  determine 
a  question  as  to  the  landlord's  right  of 
entry  for  alleged  breach  of  a  condition 
in  the  lease.  Odell  v.  H.  Batterman 
Co.  (D.  C.  1914)  217  Fed.  305,  order 
reversed  (C.  C.  A.  1915)  223  Fed.  292. 

Receivers  for  a  railroad  company  ap- 
pointed by  a  federal  court  held  entitled 
to  sue  in  a  state  court  to  recover  real 
property  rented  by  the  railroad  com- 
pany from  the  tenant  holding  over  after 
the  expiration  of  the  lease.  Delano  v. 
Malcomscn-Houghten  Co.  (Mich.  1914) 
148  N.  W.  749. 

2.  Applicability  of  state  statutes  In 
gensral.— A  receiver  appointed  by  a 
federal  court  to  take  charge  of  a  rail- 
road must  operate  the  road  according 
to  the  laws  of  the  state  in  which  it  is 
situated.  Erb  v.  Morasch  (1900)  20 
Sup.  Ct  819,  177  U.  S.  584,  44  L.  Ed. 
897,  affirming  judgment  (1899)  56  P. 
133,  60  Kan.  251.  The  classification 
and  right  to  priority  of  payment  of 
claims  of  employes  in  the  immediate 
service  of  railroad  receivers  appointed 
by  a  court  of  the  United  States  are 
matters  for  the  determination  of  that 
court  in  accordance  with  the  general 
principles  of  equity,  unaffected  by  state 
laws  regulating  claims  of  employ^  and 
the  distribution  of  funds  in  the  hands 
of  receivers  of  a  state  court  First 
Nat  Bank  of  Houston  v.  Ewing  (1900) 
103  Fed.  168,  43  C.  C.  A.  150.  writ  of 
certiorari  denied  (1900)  21  Sup.  Ct 
919.  179  U.  S.  686,  45  L.  Ed.  386. 

And  see  Hassall  v.  Wilcox  (1889)  9 
Sup.  Ct.  590.  130  U.  S.  493,  32  K  Ed. 
1001;  Allen  v.  Dillingham  (1894)  60 
Fed.  176,  8  O.  C.  A.  544;  Burke  v. 
Same  (1894)  60  Fed.  729,  9  C.  C.  A. 
255;  Foreman  v.  Central  Trust  Co. 
(1896)  71  Fed.  776,  18  C.  C.  A-  321; 
American  Nat  Bank  v.  Northwestern 
Mut  Life  Ins.  CJo.  (1898)  89  Fed.  610, 
32  O.  C.  A.  275;  Guaranty  Trust  Co. 
of  New  York  v.  Galveston  City  B.  Co. 
(1901)  107  Fed.  311,  46  C.  C.  A-  305, 
writ  of  certiorari  denied  Paul  Shean 
Sanitary  Plumbing  &  Manufacturing  Co. 
V.  Guaranty  Trust  Co.  of  New  York 
(1901)  21  S.  Ct  925,  181  U.  S.  622, 
45  L.  Ed.  1032;  Hampton  v.  Norfolk 
&  W.  Ry.  Co.  (1904)  127  Fed.  662, 
62  C.  C.  A.  888  (affirming  judgment 
Fidelity  Insurance  Trust  &  Safe  De- 
posit Co.  V.  Norfolk  &  W.  R.  Co.  [C. 
C.  1902]  114  Fed.  389);  Willcox  v. 
Jones  (1910)  177  Fed.  870,  101  C.  O. 
A.  84  (affirming  decree  Meyer  Rubber 
Co.  V.  Georgetown  &  W.  It  Co.  [C. 
C.  1909]  174  Fed.  731) ;  Central  Trust 
Co.  V.  Central  Iowa  Ry.  Co.   (C.  O. 
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1889)  38  Fed.  889;  Mercantae  Trust 
Co.  V.  Baltimore  &  O.  R.  Co.  (C.  a 
1897)  82  Fed.  360;  Grand  Trunk  Ry. 
Co.  V.  Central  Vt  R  Co.  (C.  C.  1898) 
91  Fed.  696;  Central  Trust  Co.  of 
New  Tork  v.  Worcester  Cyde  Mfg.  Co. 
(0.  C.  1902)  114  Fed.  659;  Hamflton 
V.  David  C.  Beggs  Co.  (C.  C.  1909) 
171  Fed.  157;  Pusey  &  Jones  v.  Penn- 
sylvania Paper  MiUs  (C.  C.  1909)  173 
Fed.  634  (decree  affirmed  George  M. 
Newhall  Engineering  Co.  v.  Egolf 
[1911]  185  Fed.  4gl,  107  C.  C.  A.  581); 
Wabash  IL  Co.  v.  West  Side  Belt  IL 
Co.  (D.  C.  1912)  197  Fed.  442;  Com- 
monwealth  v.  Felton  (1899)  53  S..  W. 
1046,  21  Ky.  Law  Rep.  1039,  107  Ky. 
830;  Smith  v.  Fidelity  Bldg.,  Loan  & 
Investment  Ass'n  (Com.  PI.  1895)  4 
Pa.  Dist  R.  317;  Kirby  Lumber  Co. 
V.  Cunningham  (Tex.  Civ.  App.  1913) 
154  S.  W.  288. 


II.  NATURE  AND  GROUNDS  OF 
RECEIVERSHIP 

(A)  Nature  and  auhjecis  of  remedy 

3.  Nature  and  purpose  ef  remedy.— 

Pennsylvania  Steel  Co.  v.  New  York 
City  Ry.  Co.  (1912)  198  Fed.  721,  117 
C.  C.  A.  503  (modifying  decrees  [C. 
C.  1911]  189  Fed.  661.  190  Fed.  609, 
and  [D.  C.  1912]  194  Fed.  543,  and 
reversing  decrees  In  re  New  York  City 
R.  Co.  [C.  C.  1911]  188  Fed.  339,  and 
Pennsylvania  Steel  Co.  v.  New  York 
City  R.  Co.  [C.  C.  1911]  188  Fed.  343, 
and  order  affirmed  [C.  C.  A.  1913]  204 
Fed.  513);  Morrison  v.  Buckner  (C. 
C,  1843)  Fed.  Cas.  No.  9,844;  Overton 
V.  Memphis  &  L.  R  Co.  (C.  C.  1882) 
10  Fed.  866  (appeal  dismissed  Mem- 
phis &  Li  R.  Co.  V.  Overton  [1889]  9 
Sup.  Ct.  800,  131  U.  S.  441,  33.  L.  Ed. 
218);  Mercantile  Trust  Co.  v.  Balti- 
more &  O.  R.  Co.  (1898)  89  Fed.  606. 

4.  Remedy  provisional  or  Incidental 
to  other  relief.— Brassey  v.  New  York 
&  N.  E.  R,  Co.  (C.  C.  1884)  19  Fed. 
(563;  Wabash,  St.  L.  &  P.  R  Co.  v. 
Central  Trust  Co.  (C.  C.  1885)  23  Fed. 
513;  Atkins  v.  Wabash,  St.  L.  &  P. 
R.  (C.  C.  1886)  29  Fed.  161;  Clarke 
V.  Central  R.  &  Banking  Co.  of  Georgia 
(C.  C.  1893)  54  Fed.  556;  Zuber  v. 
Micmac  Gold  Mining  Co.  (C.  C.  1910) 
180  Fed.  625. 

5.  Pendenoy  and  condition  of  cause- 
Universal  Savings  &  Trrfst  Co.  v. 
Stonebumer  (1902)  113  Fed.  251,  51 
C.  C,  A.  208;  Union  Mut.  Life  Ins, 
Co.  V.  Union  MiUs  Plaster  Co.  (C.  C. 
1880)  37  Fed.  286,  3  L.  R  A.  90; 
Harrington  v.  Union  Oil  Co.  (C.  C. 
1906)  144  Fed.  235;  Gallagher  v.  As- 
phalt Co.  of  America  (1904)  58  A. 
403.  67  N.  J.  Eq.  441. 

6.  Existence  of  or  resort  to  other 
remedy.— Street  Grading  Dist.  No.  60 
of  Little  Rock,  Ark.,  v.  Hagadorn  (1911) 
186  Fed.  451,  108  C.  O.  A.  429  (writ 


of  certiorari  denied  Hagadorn  v.  Street 
Grading  Dist.  No.  60  of  Little  Rock, 
Ark.  [1911]  32  Sup.  Ct  524,  223  U.  S. 
721,  56  K  Ed.  630) ;  Connor  v.  KimbaU 
(1911)  186  Fed.  458,  108  C.  C.  A.  436; 
Morrison  v.  Buckner  (C.  C.  1843)  Fed. 
Cas.  No.  9,844;  Jones  v.  Smith  (C.  C. 
1889)  40  Fed.  314;  U.  S.  v.  Masich 
(C.  C.  1890)  44  Fed.  10;  Phinizy  v. 
Augusta-&  K.  R.  Co.  (C.  C,  1893)  66 
Fed.  273. 

7.  Discretion  of  courts— Milwaukee  & 
M.  R.  Co.  V.  Soutter  (1864)  14  Sup.  Ct. 
1158,  154  U.  S.  540,  17  L.  Ed.  604; 
Morrison  v.  Buckner  (C.  C.  1843)  Fed. 
Cas.  No.  9,844;  Williamson  v.  New 
Albany,  etc.,  R,  Co.  (C.  C.  1857)  Fed. 
Cas.  No.  17,753;  Crane  v.  McCoy  (C. 
C.  1860)  Fed.  Cas.  No.  3,354;  Beech- 
er  V.  Bininger  (C.  C.  1870)  Fed.  Cas. 
No.  1,222;  Moore  v.  Bank  of  British 
Columbia  (C.  C.  1901)  106  Fed.  574 
(judgment  modified  [1903]  125  Fed. 
849,  60  C.  C.  A.  431.  writ  of  certiorari 
denied  Bank  of  British  Columbia  v. 
Moore  [1904]  24  Sup.  Ct.  851,  1^2  U. 
S.  606,  48  L.  Ed.  585);  Rowland  v. 
Auto  Car  Co.  (C.  C.  1905)  133  Fed. 
835;  Clark  v.  Walter  T.  Bradley  Coal, 
Lime  &  Cement  Co.  (D.  C.  1895)  6 
App.  D.  C.  437;  Wood  v.  Grayson  (D. 
C.  1900)  16  App.  D.  C.  174;  Lenox  v. 
Notrebe  (Super.  Ct  Ark.  1833)  Fed. 
Cas.  No.  8,246b. 

8.  Persone  entitled  to  appointment.— 
Quincy,  M.  &  P.  R.  Co.  v.  Humphreys 
(1892)  12  Sup.  Ct.  787,  145  U.  S.  82, 
36  L.  Ed.  632,  affirming  Central  Trust 
Co.  V.  Wabash,  St.  L.  &  P.  Ry.  Co.  (C. 
C.  1888)  34  Fed.  259;  Maxwell  v.  Mc- 
Daniels  (1910)  184  Fed.  311,  106  C.  C. 
A.  453;  Hugh  v.  McRae  (C.  C.  1869) 
Fed.  Cas.  No.  6,840;  Ryder  v.  Bate- 
man  (C.  C.  1898)  93  Fed.  16;  Dodds  v. 
Palmer   Mountain   Tunnel    Co.    (C.   C. 

.  1911)  188  Fed.  447. 

9.  Persone  against  whom  receiver 
may  be  appointed.— U.  S.  v.  Masich  (C. 
C.  1890)  44  Fed.  10;  lUinois  Cent.  R. 
Co.  V.  Mississippi  Cent.  R.  Co.  (D.  C. 
1876)  Fed.  Cas.  No.  7,008. 

(B)  Orounda  of  appointment  of  receiver 

10.  Right  or  interest  In  property  re- 
quiring proteetion.F— Hook  v.  Bosworth 
(1894)  64  Fed.  443,  12  C.  C.  A.  208; 
Maxwell  v.  McDaniels  (1910)  184  Fed. 
311,  106  C.  C.  A.  453;  Overton  v. 
Memphis  &  Li  R.  R.  Co.  {G:  C.  1882) 
10  Fed.  866;  Fechheimer  v.  Baum  (C. 
C.  1889)  37  Fed.  167;  KeDey  v.  Boett- 
cher  (C.  C.  1898)  89  Fed.  125;  Lan- 
caster V.  Asheville  St.  Ry.  Co.  (C.  C. 
1898)  90  Fed.  129;  Moore  v.  Bank  of 
British  Columbia  (C.  C.  1901)  106 
Fed.  574,  judgment  modified  (1903)  125 
Fed.  849,  60  C.  C.  A.  431  (writ  of  cer- 
tiorari denied  Bank  of  British  Colum- 
bia V.  Moore  [1904]  24  Sup.  Ct  851, 
192  U.  S.  606,  48  L.  Ed.  585) ;  Ameri- 
can Can  Co.  y.  Erie  Preserving  Co.  (C. 
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C.  1909)  171  Fed  540,  order  affirmed 
(1910)  183  Fed  96,  105  C.  O.  A.  388. 

1 1.  Frauri  in  obtaining  petaessiand— 

Pacific  R.  R.  of  Miseouri  v.  Ketchuzn 
(18T7)  95  U.  S.  1,  24  L.  Ed  347. 

12.  Praaervatlon  and  prataotion  of 
praparty  in  qeuwai.  —  International 
Trust  Co.  T.  Decker  Bros.  (1907)  152 
Fed.  78,  81  0.  C.  A.  302,  11  I*  E.  A. 
(N.  S.)  152;  Crane  v.  McCoy  (C.  O. 
1860)  Fed.  Cas.  No.  3,354;  Kennedy 
V.  St.  Paul  &  P.  R.  Co.  (C.  C.  1873) 
Fed.  Cas.  No.  7,706;  Union  Trust  Co. 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.  (C.  O. 
3877)  Fed.  Cas.  No.  14,402;  AUen  v. 
Dallas  &  W.  R.  Co.  (C.  C.  1878)  Fed 
Cas.  No.  221;  Union  Mut.  Life  Ins. 
Co.  V.  Kellogg  (C.  C.  1878)  Fed.  Caa. 
No.  14,373;  Hazaard  v.  Credit  Hobilier 
(C.  C.  1879)  Fed.  Caa.  No.  6,289; 
Taylor  v.  Philadelphia  &  R.  R.  Co.  (C. 
O.  1881)  7  Fed.  381;  Blair  v.  St. 
Louis,  H.  &  K.  R.  Co.  (C.  C.  1884) 
20  Fed.  348;  McHenry  ▼.  New  York, 
P.  &  O.  R.  Co.  (C.  C.  1885)  25  Fed 
114;  Union  Mut.  life  Ins.  Co.  v.  Un- 
ion Mills  Plaster  Co.  <C.  C.  1889)  37 
Fed.  286,  8  L.  R  A.  90;  Buckeye  En- 
gine Co.  T.  Donau  Brewing  Co.  (C.  C. 
1891)  47  Fed.  6;  Farmers'  Loan  A 
Trust  Co.  V.  Winona  &  S.  W.  Ry.  Co. 
(C.  C.  1803)  59  Fed  957;  Putnam  ▼. 
Jacksonville,  L.  &  St  Li  Ry.  Co.  (C. 
C.  1893)  61  Fed.  440;  Underground 
Electric  Rys.  Co.  of  London,  Limited, 
V.  Owsley  (O.  C.  1909)  169  Fed.  671. 
order  affirmed  (1909)  176  Fed  26,  99 
C.  C.  A.  500. 

IS.  PraMrvation  of  praparty  pandfnfl 
lltlgatlaii  in  aanarBJ^--Union  Trust  Co. 
V.  Illinois  Midland  R.  Co.  (1886)  6  Sup. 
Ct.  809,  117  U.  S.  434,  29  L.  Ed.  963; 
Sage  V.  Memphis  ib  L.  R.  Co.  (1888) 
8  S.  Ct  887,  125  U.  S.  361,  31  L. 
Ed.  694  (reversing  decree  [C.  C.  1883] 

18  Fed.  571);  Central  Trust  Co.  of 
New  York  v.  Chattanooga,  R.  &  C.  R. 
Co.  (1899)  94  Fed  275,  36  C.  C.  A. 
241;    Higgins  Oil  &  Fuel  Co.  v.  Snow 

(1902)  113  Fed.  433,  51  C.  C.  A.  267^ 
Heinze  v.  Butte  &  B.  Consol.  Min.  Co. 

(1903)  126  Fed  1,  61  O.  C.  A.  63 
(writ  of  certiorari  denied  [1904]  25  S. 
Ct  788,  195  U.  S.  631,  40  L.  Ed.  353) ; 
Allen  V.  Dallas  &  W.  R.  Co.  (C.  O. 
1878)  Fed  Cas.  No.  221;  Benedict  v. 
St  Joseph  &  W.  B.  Co.  (C.  C.  1883) 

19  Fed.  173;  St  Louis,  K.  C.  &  C. 
R.  Co.  V.  Dewees  (C.  C.  1885)  23 
Fed.  519;  American  Loan  &  Trust  Co. 
V.  Toledo,  C.  &  S.  Ry.  Co.  (C.  C.  1886) 
29  Fed  416;  MercantUe  Trust  Co.  v. 
Missouri,  K.  &  T.  Ry.  Co.  (C.  C.  1888) 
36  Fed  221,  1  L.  R.  A.  397;  Wan- 
nek€sr  v.  Hitchcock  (C.  C.  1889)  38 
Fed.  883;  Jones  v.  Smith  (C.  C.  1889) 
40  Fed.  314;  Robinson  v.  Taylor  (C. 
C.  1890)  42  Fed  803;  Devereux  v. 
Fleming  (C.  C.  1891)  47  Fed.  177; 
Northern  Pac.  B,  Co.  v.  St.  Paul,  M. 
&  M.  Ry.  Co.  (C.  C.  1891)  47  Fed 
536;  Ulman  v.  Clark  (C.  C.  1896)  75 
Fed  868;    Wataon  y.  Bettnan  (0.  C. 
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1898)  88  Fed.  825;  Kelley  v.  Boett- 
Cher  (C.  C.  1898)  89  Fed.  125;  Einstein 
V.  Schnebly  (C.  C.  1898)  89  Fed  540; 
State  Trust  Co.  v.  Kansas  City,  P.  & 
G  R.  Co.  (C.  a  1903)  120  Fed.  398; 
Gntterson  &  Oould  v.  Lebanon  Iron  A 
Steel  Co.  (C.  C.  1907)  151  Fed.  72; 
Lenox  v.  Notrebe  (Super.  'Ct  Ark. 
1833)  Fed.  Caa.  No.  8,246b;  Park- 
hurst  T.  Kinsman  (C.  C.  1848)  Fed 
Caa.  No.  10,760;  Union  Mut  Life  Ina. 
Co.  v.  KeUogg  (C.  C.  1878)  Fed  Caa. 
No.  14.373. 

i4.  -*—  Inaolvenoy'or  misoonduet  af 
pwrty  in  passeaalon  aa  agalnat  «ialnant. 

^-American  Nat  Bank  v.  Northweatem 
Mut  Life  Ins.  Co.  (1898)  89  Fed.  610, 
82  C.  C.  A.  275;  Strain  t.  Palmer 
(1908)  159  Fed.  628,  86  C.  O.  A.  618; 
Williamson  ▼.  New  Albany,  etc,  R.  Co. 
(C.  O.  1857)  Fed.  Caa.  No.  17,753; 
Ruggles  V.  Southern  Minnesota  R.  Co. 
(C.  C.  1872)  Fed.  Caa.  No.  12,121; 
Kerp  V.  Michigan  L.  S.  R.  Co.  (C.  C. 
1873)  Fed.  Cas.  No.  7,727;  WUmer  v. 
Atlanta  &  R.  Air  Une  Ry.  Co.  (C.  C. 
1874,  1875)  Fed  Cas.  No.  17.775; 
Union  Trust  Co.  v.  St  Louis.  I.  M.  &  S. 
R.  Co.  (C.  C.  1877)  Fed.  Cas.  No.  14.- 
402;  Tysen  v,  Wabash  By.  Co.  (C.  C. 
1878)  Fed.  Caa.  No.  14,315;  Weatern 
Division  of  Western  N.  O.  R.  Co.  ▼. 
Drew  (C.  C.  1879)  Fed.  Caa.  No.  17.- 
434;  Brassey  v.  New  York  4b  N.  E.  R. 
Co.  (C.  C.  1884)  19  Fed.  663;  Dow  v. 
Memphis  &  L.  R.  B.  Co.  (C.  C.  1884) 
20  Fed.  260  (decree  modified  Memphis 
&  L.  R.  R.  Co.  v.  Do^  [1887]  7  Sup. 
Ct  482,  120  U.  S.  287,  30  L.  Ed.  595); 
Hervey  v.  Illinoia  Midland  Ry.  Co.  (C. 
C.  1884)  28  Fed.  169;  Mercantile  Trust 
Co.  V.  Missouri,  K.  &  T.  By.  Co.  (C.  C. 
1888)  36  Fed.  221,  1  L.  R.  A.  397; 
Farmers*  Loan  &  Truat  Co.  v.  Meridian 
Waterworka  Co.  (C.  C.  1905)  130  Fed. 
^1;  lUiaois  Cent  R.  Co.  v.  Mississippi 
Cent  R.  Co.  (D.  C.  1876)  Fad.  Caa. 
No.  7,008. 

15.  Security  for  paymant  of  demand. 

— Grant  v.  Phoenix  Mut  Life  Ina.  Co. 
(1887)  7  S.  Ct  841,  121  U.  S.  105, 
30  L.  Ed.  905;  Joseph  Dry  Goods  Co. 
v.  Hecht  (1903)  120  Fed.  760,  57  C. 
C.  A.  64;  Nowell  v.  International  Truat 
Co.  (1909)  169  Fed.  497,  94  C.  C.  A. 
589  (writ  of  certiorari  denied  [19101  30 
S.  Ct  694,  217  U.  S.  603,  54  L.  Ed. 
899) ;  Western  Division  of  Western  N. 
C.  R.  Co.  V.  Drew  (C.  C.  1879)  Fed. 
Cas.  No.  17,434;  Cone  v.  Combs  (C.  C. 
1883)  18 -Fed.  576;  Wabash,  St  L.  & 
P.  By.  Co.  V.  Central  Trust  Co.  (C. 
C.  1885)  23  Fed.  513;  Lawrence  Iron 
Works  Co.  V.  Rockbridge  Co.  (C.  C 
1891)  47  Fed.  755. 

16.  Parformanoe  or  anforoamant  of 
Jodgmant  or  deeraa.— Naumburg  v. 
Hyatt  (C.  C.  1885)  24  Fed  898;  Union 
Mut  Life  Ins.  Co.  >.  Union  Mills  Plas- 
ter Co.  (C.  C.  1889)  37  Fed  286,  3  L. 
R.  A.  90. 

17.  Dafansaa  aod  iM^uada  of  oppaal* 
tion...-*Sloo  V.  Law  (C.  a  1849)  Fed 
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Gas.  No.  12,956;  Ewing  v.  Blight  (0. 
C.  1865)  Fed.  Gas.  No,  4,590;  WU- 
kinson  v.  Dobbie  (G.  G.  1874)  Fed. 
Gas.  No.  17,670;  Ames  Iron  Works  v. 
West  (G.  G.  1885)  24  Fed.  313;  Naum- 
burg  V.  Hyatt  (G.  G.  1885)  24  Fed. 
898;  Hood  v.  First  Nat.  Bank  (G.  G. 
1886)  29  Fed.  55;  American  Loan  & 
Trust  Go.  V.  Toledo,  G.  &  S.  R.  Go. 
(G.  G.  1886)  29  Fed.  416. 

18.  — -  Title  or  potsession  of  de- 
fendant or  third  perse n.^Underground 
Electric  Rys.  Go.  of  London,  Limited, 
V.  Owsley  (1909)  176  Fed.  26,  99  G.  G. 
A.  500  (affirming  order  [G.  G.  1909]  169 
Fed.  671);  Vose  v.  Reed  (G.  G.  1871) 
Fed.  Gas.  No.  17,011;  Kerp  v.  Michi- 
gan li.  S.  R.  Go.  (G.  G.  1873)  Fed.  Gas. 
No.  7,727;  Searles  v.  Jacksonville,  P. 
&  M.  R.  Go.  (C.  G.  1873)  Fed.  Gas. 
No.  12,586;  McGeorge  v.  Big  Stone 
Gap  Imp.  Go.  (G.  G.  1893)  57  Fed. 
262;  Ryder  v.  Bateman  (G.  G.  1898) 
93  Fed.  16;  Lenox  v.  Notrebe  (Super. 
Gt.  Ark.  1833)  Fed.  Gas.  No.  8,246b. 

III.  APPOINTMENT  AND  QUALIFI- 
CATION 

19.  Jurledlotion  and  autherlty  ef 
oeurt  er  Jiidfe.— Pennsylvania  Go.  for 
Insurance  on  Lives  and  for  Granting 
Annuities  v.  Jacksonville,  T.  &  K.  W. 
Ry.  Go.  (1893)  55  Fed.  131,  5  G.  G.  A. 
53  (motion  denied  Jacksonville,  T.  4c 
K.  W.  Ry.  Go.  V.  American  (Donst.  Go. 
[1893]  57  Fed.  66,  6  G.  G.  A.  249); 
Gity  of  Shelbyville,  Ky.,  v.  Glover 
(1910)  184  Fed.  234,  106  G.  G.  A.  376; 
Maxwell  v.  McDaniels  (1910)  184  Fed. 
311,  106  G.  G.  A.  453;  Bluefields  S.  S. 
Co.  V.  Steele  (1911)  184  Fed.  584,  106 
G.  G.  A.  564;  Wilmer  v.  Atlanta  &  R. 
Air  Line  Ry.  Co.  (G.  G.  1874,  1875) 
Fed.  Cas.  No.  17,775;  Overton  v.  Mem- 
phis &  L.  R.  R.  Go.  (C.  G.  1882)  10 
Fed.  866,  appeal  dismissed  Memphis  & 
L.  R.  R.  Go.  V.  Overton  (1889)  9  Sup. 
Gt.  800,  131  U.  S.  441.  83  L.  Ed.  218; 
Central  Trust  Go.  v.  Wabash,  St.  L.  & 
P.  Ry.  Go.  (G.  C.  1885)  23  Fed.  863; 
Evans  v.  Union  Pac.  Ry.  Go.  (G.  C. 
1893)  58  Fed.  497;  Farmers'  Loan  & 
Trust  Co.  v.  Northern  Pac.  R.  Co.  (G. 
G.  1896)  72  Fed.  26  (overruling  [G.  G. 
1895]  69  Fed.  871);  In  re  Brant  (G. 
C.  1809)  96  Fed.  257;  Hutchinson  v. 
American  Palace  Gar  Go.  (C.  C.  1900) 
104  Fed.  182;  H.  B.  Claflin  Go.  v. 
Furtick  (G.  G.  1902)  119  Fed.  429; 
Cole  V.  Philadelphia  &  E.  Ry.  Co.  (G.  C. 
1905)  140  Fed.  944  (decree  reversed 
Kreider  v.  Cole  [1907]  149  Fed.  647, 
79  G.  G.  A.  839) ;  Horn  v.  Pere  Mar- 
quette R  Go.  (G.  G.  1907)  151  Fed. 
626;  American  Can  Go.  v,  Erie  P. si- 
serving  Co.  (G.  G.  1909)  171  Fed.  540 
(order  affirmed  [1910]  183  Fed.  96.  ICfe 
G.  C.  A.  388) ;  Patterson  v.  Patterson 
<G.  C.  1910)  182  Fed.  952;  People  v. 
New  York  City  Ry.  Co.  (1907)  107  N. 
T,  S.  247.  57  Misc.  Rep.  114;  Texas  & 
P.  Ry.  Co.  V.  Gay  (1804)  86  Tex.  571, 
26  S.  W.  599,  25  L.  R.  A.  52;   Shields 


V.  Coleman  (1895)  15  Sup.  Gt.  570, 
574,  157  tJ.  S.  168,  39  L.  Ed.  660. 

20.  Appeintment  en  oeurt't  own  mo- 
tienw— Elk  Fork  Oil  &  Gas  Go.  y.  Fos- 
ter (1900)  99  Fed.  495,  39  G.  G.  A. 
615. 

21.  Appointment  en  consent  of  par- 
tlee.— Whelpley  v.  Erie  Ry.  Go.  (G.  C. 
1868)  Fed.  Cas.  No.  17,504. 

22.  Form  and  requlsitet  of  applica- 
tion for  appointment  In  o^neral.— Sage 
V.  Memphis  &  L.  R.  Co.*  (1888)  8 
Sup.  Gt  887,  125  U.  S.  361,  31  L.  Ed. 
694;  Quincy,  M.  &  P.  R.  Go.  v.  Humph- 
reys (1802)  12  Sup.  Gt.  787,  145  U. 
S.  82,  36  L.  Ed.  632  (affirming  Central 
Trust  Go.  V.  Wabash,  St.  L.  &  P.  Ry. 
Co.  [G.  G.  1888]  34  Fed.  259) ;  Clark 
V.  Brown  (1902)  119  Fed.  130,  57  C. 
G.  A.  76;  Bluefields  S.  S.  Co.  v.  Steele 
(1911)  192  Fed.  23,  112  C.  C.  A.  411; 
American  Can  Go.  y.  Erie  Preserving 
Go.  (G.  G.  190b)  171  Fed.  540,  order 
affirmed  (1910)  183  Fed.  96,  105  G.  G. 
A.  388. 

23.  Time  for  application.— Gone  y. 
Combs  (G.  C.  1883)  18  Fed.  576. 

24.  Part  lee  on  application.— Skiddy  v. 
Atlantic,  M.  &  O.  R.  Go.  (G.  C.  1879) 
Fed.  Cas.  No.  12,922;  Mercantile  Trust 
Go.  V.  Portland  &  O.  R.  Co.  (G.  C. 
1882)  10  Fed.  604. 

25.  Notice  of  application.— North 
American  Land  &  Timber  Co.  v.  Wat- 
kins  (1901)  109  Fed.  101,  48  d  C.  A. 
254;  Cabaniss  v.  Reco  Min.  Co.  (1902) 
116  Fed.  318,  54  C.  G.  A.  190;  Joseph 
Dry  Goods  Co.  v.  Hecht  (1903)  120 
Fed.  760,  57  G.  G.  A.  64;  Huff  v.  Bid- 
well  (1907)  151  Fed.  563,  81  C.  C.  A. 
43;  Mann  v.  Gaddie  (1907)  158  Fed. 
42,  88  G.  C.  A.  1  (reversing  decree 
Gaddie  v.  Mann  [C.  G.  1906]  147  Fed. 
960);  Taylor  v.  Easton  (1910)  180 
Fed.  363,  103  C.  G.  A.  509;  McLean  v. 
Lafayette  Bank  (C.  G.  1844)  Fed.  Cas. 
No.  8,887;  Allen  v.  Dallas  &  W.  R. 
Go.  (G.  C.  1878)  Fed.  Cas.  No.  221; 
Olmstead  v.  Distilling  &  Cattle  Feed- 
ing Go.  (G.  G.  1895)  67  Fed.  24. 

26.  Uee  and   effect  of  pietdinoe   on 

application.— Clark  v.  Brown  (1902) 
119  Fed.  130,  57  G.  C.  A.  76;  Ryder 
V.  Bateman  (C.  G.  1898)  93  Fed.  16; 
Ford  V.  Taylor  (C.  C.  1905)  137  Fed. 
149. 

27.  Affldavlte  and  other  evidence  en 
application.— Commercial  &  Savings 
Bank  v.  CJorbett  (C.  G.  1878)  Fed. 
Gas.  No.  3,057;  Lloyd  v.  Chesapeake, 
O.  &  S.  W.  R.  Co.  (C.  G.  1895)  65 
Fed.  851;  Romare  v.  Broken  Arrow 
Coal  &  Mining  Co.  (G.  C.  1902)  114 
Fed.  194. 

28.  Scope  of  Inqnlry  md  quoetione 
oonsidered  on  application.— Kerp  y. 
Michigan  L.  S.  B.  Co.  (C.  G.  1873) 
Fed.  Cas.  No.  7,727;  Taylor  v.  Phila- 
delphia &  R.  R.  Co.   (C.  G.  1881)   7 
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Fed.  381;  Kelley  ▼.  Boettcher  (C.  0. 
1898)  89  Fed.  125. 

29.  Hearing  and  determination  of  ap- 
plication.—Pacific  R.  Co.  of  Missouri  v. 
Ketchum  (1877)  95  U.  S.  1,  24  L.  Ed. 
347. 

30.  Conditions  on  grantino  applica- 
tion.—Union  Trust  Cq.  of  New  York  ▼. 
Souther  (1883)  2  S.  Ct  295,  107  U. 
S.  591,  27  L.  Ed.  488;  Same  v.  Fitz- 
gerald (1883)  2  S.  Ot.  298,  107  U.  S. 
595,  27  L.  fid.  490;  Kneeland  v.  Ameri- 
can Loan  &  Trust  Go.  (1890)  10  S.  Ot. 
950,  136  U.  S.  89,  34  L.  Ed.  379;  Cen- 
tral Trust  Co.  of  New  York  v.  Marietta 
&  N.  G.  Ry.  Co.  (1891)  48  Fed.  875, 
1  C.  C.  A.  140;  Dow  v.  Memphis  & 
L.  R.  R.  Co.  (C.  C.  1884)  20  Fed.  260; 
Central  Trust  Co.  y.  St  Louis,  A.  & 
T.  Ry.  Co.  (C.  O.  1890)  41  Fed.  551; 
Farmers'  Loan  &  Trust  Co.  ▼.  Kan- 
sas City,  W.  &  N.  W.  R.  Co.   (C.  C. 

1892)  53  Fed.  182;  Burroughs  v.  Tox- 
away  Co.  (C.  C.  1910)  182  Fed.  129, 
decree  reversed  (1911)  185  Fed.  435, 
107  C.  C.  A.  505;  State  ex  rel.  Basket 
V.  Woodson  (1901)  64  S.  W.  774,  164 
Mo.  440. 

31.  Conditiont  on  refusing  applica- 
tion.—Williamson  ▼.  New  Albany,  etc, 
R.  Co.  (0.  C.  1857)  Fed.  Cas.  No. 
17,753;  Central  Trust  Co.  v.  Wabash, 
St  L.  &  P.  Ry.  Co.  (C.  C.  1885)  25 
Fed,  693. 

32.  Order   an   applicatlon.^Clark   ▼. 

Brown  (1902)  119  Fed.  130,  57  C.  G. 
A.  76;  Breed  v.  Glasgow  Inv.  Co.  (G. 
O.  1899)  92  Fed.  760;  Ford  v.  Taylor 
(C.  C.  1905)  137  Fed.  149;  Horn  v. 
Pere  Marquette  R.  Co.  (O.  C.  1907) 
151  Fed.  626. 

33.  Eiigibility  for  ap point mentw— 
Stanton  v.  Alabama  &  C.  R.  Co.  (G.  G. 
1875)  Fed.  Cas.  No.  13,296;  Meier  v. 
Kansas  Pac.  Uy.  Co.  (C.  C.  1878)  Fed. 
Cas.  No.  9,395;  Buck  v.  Piedmont  & 
A.  Life  Ins.  Co.  (C.  C.  1880)  4  Fed. 
849;  Atkins  v.  Wabash,  St  L.  &  P. 
Ry.  Co.  (C.  C.  1886)  29  Fed.  161; 
Finance  Co,  of  Pennsylvania  v.  Charles- 
ton, C.  &  C.  R.  Co.  (C.  C.  1891)  45 
Fed.  436;  Wood  v.  Oregon  Develop- 
ment Co.  (C.  C.  1893)  55  Fed.  901; 
State  Trust  Co.  of  New  York  ▼.  Na- 
tional Land  Imp.   &  Mfg.   Co.    (0.  0. 

1893)  72  Fed.  575;  Farmers'  Loan  & 
Trust  Co.  v.  Northern  Pac.  R.  Co.  (0. 
C.  1894)  61  Fed.  546;  Farmers'  Loan 
&  Trust  Co.  V.  Cape  Fear  &  Y.  Val. 
R.  Co.  (C.  0.  1894)  62  Fed.  675;  Ral- 
ston V.  Washington  &  C.  R.  R.  Co.  (O. 
C.  1805)  65  Fed.  557;  Olmstead  v. 
Distilling  &  Cattie  Feeding  Co.  (0.  0. 
1895)  67  Fed.  24;  Bowling  Green 
Trust  Co.  V.  Virginia  Passenger  & 
Power  Co.  (0.  C.  1904)  133  Fed.  186. 

34.  Selection  of  recelverw— Richards 
V.  Chesapeake  &  O.  R  Co.  (O.  0. 1876) 
Fed.  Cas.  No.  11,771;  Fowler  t.  Jar- 
vis-Coiiklin  Mortgage  Trust  Co.  (C.  C. 

1894)  66   Fed.   14;    Dillon  t.   Oregon 
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S.  L.  &  U.  N.  Ry.  Co.  (C.  C.  1895)  66 
Fed.  622. 

35.  Bondw— Taylor  y.  Life  Ass'n  of 
America  (C.  G.  1880)  8  Fed.  465;  PMl- 
lips  y.  Smoot  (D.  G.  1882)   1  Mackey, 

478. 

36.  Extension  of  receivership  and 
subsequent  appointments  In  other  ac- 
tions and  proceedings.- Wabash,  St  L. 
&  P.  Ry.  Co.  y.  Central  Trust  Co.  (G. 
C.  1884)  22  Fed.  272;  MercantUe  Trust 
Co.  V.  Missouri,  K.  &  T.  Ry.  Co.  (G. 
G.  1889)  41  Fed.  8;  New  York,  P.  & 
O.  R.  Go.  V.  New  York,  L.  E.  &  W.  R. 
Co.  (C.  G.  1893)  58  Fed.  268;  Lloyd 
V.  Chesapeake,  O.  &  S.  W.  R.  Co.  (C. 
C.  1895)  65  Fed.  351;  Illmois  Gent  R. 
Co.  y.  Mississippi  Gent.  R*  Co.  (D.  C. 
1876)  Fed.  Gas.  No.  7,008. 

37.  Operation  and  effect  of  order  in 

generalw— Illinois  Steel  Co.  y.  Putnam 
(1895)  68  Fed.  515,  15  C.  C.  A.  658; 
Holland  Trust  Co.  y.  International 
Bridge  &  Tramway  Co.  (1898)  85  Fed. 
865,  29  C.  C.  A.  460  (affirming  decree 
International  Bridge  &  Tramway  Co.  y. 
Holland  Trust  Co.  [1897]  81  Fed.  422. 
26  C.  G.  A.  469);  Atchison,  T.  &  S. 
F.  Ry.  Co.  y.  Osbom  (1906)  148  Fed. 
606,  78  G.  C.  A.  378  (writ  of  certiorari 
denied  Osborn  y.  Atchison,  T.  &  S.  F. 
R.  CJo.  [1907]  28  S.  Ct  256,  207  U.  S. 
689,  62  L.  Ed.  353) ;  MercanUle  Trust 
Co.  y.  Pittsburg  &  W.  R.  Co.  (C.  C. 
1887)  29  Fed.  732;  American  Surety 
Co.  of  New  York  y.  Worcester  Gyde 
Mfg.  Co.  (C.  C.  1898)  90  Fed.  773; 
Grove  y.  Grove  (G.  G.  1899)  93  Fed. 
865;  Manhattan  Trust  Co.  v.  Chicago 
Electric  Traction  Co.  (G.  C.  1910)  188 
Fed.  1006;    Spencer  v.  Welch   (1899) 

25  So.  406,  61  La.  Ann.  753. 

38.  Effect  of  Irregular  or  Invalid  ap- 
pointment—Gila  Bend  Jleservoir  &  Ir- 
rigation Co.  v.  Gila  Water  Co.   (1906) 

26  S.  Ct.  615,  202  U.  S.  270,  50  L.  Ed. 
1023  (rehearing  denied  [1907]  27  S.  Ct. 
495,  205  U.  S.  279,  51  L.  Ed.  801,  affirm- 
ing decree  [1904]  76  Pac.  990,  9  Ariz. 
67) ;  Couper  v.  Shirley  (1896)  75  Fed. 
168,  21  C.  C.  A.  288;  Clark  v.  Brown 
(1902)  119  Fed.  130,  67  C.  C.  A.  76; 
Mcintosh  v.  Ward  (1907)  159  Fed.  66. 
86  C.  C.  A.  256;  Harrington  v.  TTnion 
Oil  Co.  (C.  C.  1906)  144  Fed.  235. 

39.  Person  who  may  question  validity 
of  appointment.— Cincinnati  Equipment 
Co.  y.  Degnan  (1910)  184  Fed.  834, 
107  C.  C.  A.  158  (writ  of  certiorari  de- 
nied [1911]  31  S.  Ct  724,  220  U  S.  623, 
56  L.  Ed.  614) ;  Grand  Trunk  Ry.  Co. 
y.  Central  Vermont  R.  Go.  (G.  C.  1898) 
86  Fed.  87. 

40.  Estoppel  and  waiver.— Brown  y. 
Lake  Superior  Iron  Go.  (1890)  10  Sup. 
Ct  604,  134  U.  S.  630,  33  L.  Ed.  1021. 

41.  Revocation  or  modification  of  ap- 
pointments—Uniyersal  Savings  &  Trust 
Co.  y.  Stoneburner  (1902)  113  Fed. 
251,  61  C.  G.  A.  208;  Allen  y.  DaUas 
&  W.  R.  Go.  (a  a  1878)  Fed.  Gas. 
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No.  221;  Sage  ▼.  Memphis  &  L.  R.  R 
Co.  (C.  C.  1883)  18  Fed.  671;  Walters 
V.  Anglo-American  Mortgage  &  Trust 
Co.  (C.  C.  1892)  50  Fed.  316;  Enos  v. 
New  York  &  O,  R.  Co.  (C.  C.  1900) 
103  Fed.  47;  Patterson  v.  Patterson 
(C.  C.  1910)  184  Fed.  547;  Illinois 
Cent  R.  Co,  v.  Mississippi  Cent.  R. 
Co.  (D.  C.  1876)  Fed.  Cas.  No.  7,008; 
Shields  v.  Coleman  (1895)  15  Sup.  Ct 
570,  575,  157  U.  S.  168,  39  L.  Ed.  660. 

42.  Coliateral  attack  on  appoint- 
ment—Shields ▼.  Coleman  (1895)  15 
S.  Ct  670,  157  U.  S.  168,  39  L.  Ed. 
660;  Gunby  ▼.  Armstrong  (1904)  133 
Fed.  417,  66  C.  C.  A.  627;  Taylor  v. 
Easton  (1910)  180  Fed.  363,  103  C.  C. 
A.  509;  Olmstead  v.  Distilling  &  Cattle 
Feeding  Co.  (C.  C.  1895)  73  Fed.  44 
(following  Brown  v.  Lake  Superior 
Iron  Co.  [1890]  10  Sup.  Ct  604,  134  U. 
S.  530,  33  L.  Ed.  1021);  Shinney  v. 
North  American  Savings,  Loan  &  Build- 
ing Co.  (C.  C.  1899)  97  Fed.  9. 

43.  Duration  and  termination  of  re- 
ceivership in  o^nerai.— Milwaukee  &  M. 
R.  R.  Co.  V.  Soutter  (1864)  69  U.  S. 
(2  Wall.)  510,  17  L.  Ed.  900;  Shields 
V.  Coleman  (1805)  15  S.  Ct  570,  157 
U.  S.  168,  39  L.  Ed.  660;  Twin  City 
Power  Co.  v.  Barrett  (1903)  126  Fed. 
302,  61  C.  C.  A.  288  (affirming  decree 
Barrett  t.  Twin  City  Power  Co.  [C.  C. 
1902]  118  Fed.  861);  Southern  Ry.  Co. 
V.  Townsend  (1908)  161  Fed.  310,  88 
C.  C.  A.  390;  Bray  v.  Staples  (1910) 
180  Fed.  321,  103  C.  C.  A.  451;  Howard 
V.  La  Crosse  &  M.  R.  Co.  (C.  C.  1864) 
Fed.  Cas.  No.  6,760;  Andrews  ▼.  Smith 
(C.  C.  1881)  5  Fed.  833;  Taylor  v. 
Philadelphia  &  R.  R.  Co.  (C.  C.  1881) 
9  Fed.  1;  Davis  v.  Duncan  (C.  C.  1884) 
19  Fed.  477;  Brassey  v.  New  York  & 
N.  E.  R.  Co.  (C.  C.  1884)  19  Fed.  663; 
Jones  V.  Smith  (C.  C.  1889)  40  Fed. 
314;  Marshall  v.  Otto  (C.  C.  1893)  59 
Fed.  249;  Piatt  v.  Philadelphia  &  R. 
R.  Co.  (C.  C.  1894)  65  Fed.  872;  De 
La  Vergne  Refrigerating  Mach.  Co.  v. 
Palmetto  Brewing  Co.  (C.  C.  1896)  72 
Fed.  579;  Hanlon  v.  Smith  (C.  C.  1909) 
175  Fed.*  192. 

44.  R em ovain— Meier  v.  Kansas  Pac 
Ry.  Co.  (C.  C.  1878)  Fed.  Cas.  No.  9,- 
395;  Atkins  v.  Wabash,  St  L.  &  P.  Ry. 
Co.  (C.  C.  1886)  29  Fed.  161;  Central 
Trust  Co.  V.  Wabash,  St  L.  &  P.  Ry. 
Co.  (C.  C.  1886)  29"  Fed.  618;  Handy 
V.  Cleveland  &  M.  R.  Co.  (C.  C.  1887) 
31  Fed.  689;  Wood  v.  Oregon  Develop- 
ment Co.  (C.  C.  1893)  55  Fed.  901; 
Street  v.  Maryland  Cent  Ry.  Co.  (C. 
C.  1893)  58  Fed.  47;  Clarke  v.  Central 
Railroad  &  Banking  Co.  of  Georgia  (C. 
C.  1893)  66  Fed.  16;  Farmers'  Loan  & 
Trust  Co.  V.  Northern  Pac.  R.  Co.  (C. 
C.  1894)  61  Fed.  546;  Farmers'  Loan 
&  Trust  Co.  V.  Cape  Fear  &  Y.  Val. 
R  Co.  (C.  C.  1894)  62  Fed.  675;  Fow- 
ler V.  Jarvis-Conklin  Mortg.  Co.  (C.  C. 
1894)  63  Fed.  888;  Fowler  v.  Jarvis- 
Conklin  Mortg.  Trust  Co.  (C.  C.  1894) 
66  Fed,  14;   Bayne  v.  Brewer  Pottery 


Co.  (C.  C.  1897)  82  Fed.  391;  Land 
Title  &  Trust  Co.  v.  Asphalt  Co.  of 
America  (C.  O.  1902)  120  Fed.  996; 
Shainwald  ▼.  Lewis  (D.  C.  1881)  8  Fed. 
878. 

45.  Appointment  of  successor^— Tay- 
lor V.  Easton  (1910)  180  Fed.  363,  103 
C.  C.  A.  509:  Phiniay  v.  Augusta  & 
K.  R.  Co.  (C.  O.  1893)  66  Fed.  273. 

IV.  TITLE    TO    AND     POSSESSION 

OF  PROPERTY 

46.  Effect  of  appointment  and  quali- 
fication of  receiver.— In  re  Reisenberg 
(1908)  28  Sup.  Ct.  219,  208  U.  S.  90, 
52  L.  Ed.  403  (dismissing  petitions 
Pennsylvania  Steel  Co.  v.  New  York 
City  R.  Co.  [C.  C.  1907]  157  Fed.  440) ; 
Commonwealth  Roofing  Co.  v.  North 
American  Trust  Co.  (1905)  135  Fed. 
984,  68  C.  C.  A.  418;  Pennsylvania 
Steel  Co.  V.  New  York  City  Ry.  Co. 
(1912)  198  Fed.  721,  117  C.  C.  A.  503 
(modifying  decrees  [C.  C.  1911]  189 
Fed.  661, 190  Fed.  609,  and  [D.  C.  1912] 
194  Fed.  543,  reversing  decrees  In  re 
New  York  City  R.  Co.  [C.  C.  1911]  188 
Fed.  339,  and  Pennsylvania  Steel  Co. 

V.  New  York  City  R.  Co.  [C.  C.  1911] 
188  Fed.  343.  and  order  affirmed  [C.  C. 
A.  1913]  204  Fed.  513) :  Taylor  v.  Phil- 
adelphia &  R.  R.  Co.  (C.  C.  1881)  9 
Fed.  1;  Central  Trust  Co.  of  New 
York  V.  Worcester  Qycle  Mfg.  Co.  (C. 
C.  1898)  90  Fed.  584. 

47.  Property  vesting  In  receiver  in 
generai.— U.  S.  v.  BorcherUng  (1902) 
22  Sup.  Ct.  607,  185  tJ.  S.  223,  46  K 
Ed.  884;  Hook  v.  Bos  worth  (1894)  64 
Fed.  443,  12  C.  C.  A.  208;  Winchester 
V.  Davis  Pyrites  Co.  (1895)  67  Fed. 
45,  14  C.  C.  A.  300;  Color  v.  Grainger 
County  (1896)  74  Fed.. 16,  20  C.  C.  A. 
267;  Taylor  v.  Life  Ass'n  of  America 
(C.  C-  1882)  13  Fed.  493;  Mo\ius  v. 
Lee  (C.  C.  1887)  30  Fed.  298;  tJnited 
States  Trust  Co.  v.  Wabash,  St.  L.  & 
P.  Ry.  Co.  (C.  C.  1890)  42  Fed.  343; 
American  Const.  Co.  v.  Jacksonville, 
T.  &  K.  W.  Ry.  Co.  (C.  C.  1892)  52 
Fed.  937;  Kittel  v.  Augusta,  T.  &  G. 
R.  Co.  (C.  C.  1897)  78  Fed.  855; 
Ci  onenwett  v.  Boston  &  A.  Transp.  Co. 
(C.  C.  1899)  95  Fed.  52;  TUford  v.  At- 
lantic Match  Co.  (C.  C.  1905)  134  Fed. 
924;  Bowker  v.  Haight  &  Freese  Co. 
(C.  C.  1906)  146  Fed.  257  (writ  of 
error  dismissed  Bien  v.  Robinson  [1908] 
28  Sup.  Ct.  379,  208  U.  S.  423,  52  L. 
Ed.  556);  Horn  v.  Pere  Marquette  R, 
Co.  (C.  C.  1907)  151  Fed.  62(3:  Ball 
V.  Coker  (C.  C.  1909)  168  Fed.  304. 

48.  Property  fraudulently  conveyed. 
—Werner  v.  Murphy  (C.  C.  1894)  60 
Fed.  769. 

49.  Title  or  right  acquired  by  receiver 
In  general.— Very  v.  Watkins  (1859) 
64  U.  S.  (23  How.)  469,  16  L.  Ed.  522; 
Quincy,  M.  &  P.  R.  Co.  v.  Humphreys 
(1892)  12  Sup.  Ct  787,  145  U.  S.  82, 
86  L.  Ed.  632;  Appleton  Waterworks 
Co.  V.  Central  Trust  Co.  of  New  York 
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(1899)  93  Fed.  286,  35  C.  C.  A.  302; 
Dayton  Hydraulic  Co.  t.  Felscnthall 
(1902)  116  Fed.  961,  54  C.  C.  A.  537; 
Hart  ▼.  Barney  &  Smith  Mfg.  Co.  (G. 
O.  1881)  7  Fed.  5i43;  Dow  v.  Memphis 
&  U  R.  R.  Co.  (C.  C.  1884)  20  Fed. 
768  (decree  revcreed  [1888]  8  Sup.  Ct 
673,  124  U.  S.  652,  31  L.  Ed.  565); 
Cole  V.  Ca  Well  Supply  Co.  (C.  O. 
1893)  57  Fed.  534;  Ames  v.  Union  Pac. 
Ry.  Co.  (C.  C.  1896)  74  Fed.  335. 

50.  Time  of  VMtiiHi  of  title  or  right. 

—Illinois  Steel  Co.  t.  Putnam  (1895) 
68  Fed.  515,  15  C.  C.  A.  556,  30  U.  S. 
App.  858;  Farmers'  Loan  A  Trust  Co. 
V.  Detroit,  B.  C.  &  A.  R.  Co.  (C.  O. 
1895)  71  Fed.  29;  Connecticut  River 
Banking  Co.  t.  Rockbridge  Co.  (C.  C. 
1895)  73  Fed.  709  (decree  affirmed 
Temple  v.  Glasgow  [1897]  80  Fed.  441. 
25  C.  C.  A.  &40) ;  Horn  v.  Pere  Mar- 
quette R.  Co.  (C.  C.  1907)  151  Fed. 
626. 

51.  Nature  and  right  of  poeseselon  of 

receiver.— Shields  v.  Coleman  (1895)  15 
Sup.  Ct.  570.  157  U.  S.  168.  39  I*  Ed. 
660;  Bibber- White  Co.  v.  White  Riv- 
er Valley  Electric  R,  Co.  (C.  C.  1901) 
107  Fed,  176;  Morrill  v.  American  Re- 
serve Bond  Co.  of  Kentucky  (C.  C. 
1907)  151  Fed.  305;  In  re  John  L. 
Nelson  &  Bro.  Co.  (D.  0.  1907)  149 
Fed.  590. 

52.  Remedies  and  proceediegs  of  re- 
ceiver to  obtain  possession.— Shields  v. 
Coleman  (1895)  15  S.  Ct.  570,  157  U. 
S.  168,  39  L.  Ed.  660;  Tinsley  v.  An- 
derson  (1898)  18  S.  Ct  805,  171  U.  S. 
101,  43  L.  Ed.  91;  Winchester  ▼.  Davis 

•  Pyrites  Co.  (1895)  67  Fed.  45,  14  C. 
C.  A.  300  (affirming  Wheeler  v.  Wal- 
ton &  Whann  Co.  [C.  C.  1894]  64  Fed. 
664) ;  SulUvan  v.  Colby  (1896)  71  Fed. 
460,  18  C.  C.  A.  193;  Miles  v.  New 
South'  Building  &  Loan  Ass'n  (C.  C. 
1899)  95  Fed.  919;  Horn  v.  Pere  Mar- 
quette R.  Co.  (C.  C.  1907)  151  Fed. 
626. 

53.  Protection  of  possosslon  of  re- 
ceiver In  general.— Ex  parte  Tyler 
(1893)  13  Sup.  Ct.  785,  149  U.  S. 
164,  37  U  Ed.  689;  Id.,  13  Sup.  Ct. 
793,  149  U.  S.  791,  37  L.  Ed.  698; 
Schindelholz  v.  Cullum  (1893)  55  Fed. 
885,  5  C.  C.  A.  293,  12  U.  S.  App.  242; 

*  Paxson  V.  Cunningham  (1894)  63  Fed. 
132,  11  C.  C.  A.  Ill;  Lake  Shore  &  M. 
S.  Ry.  Co.  V.  Felton  (1900)  103  Fed. 
227.  43  C.  C.  A.  189;  City  of  Shelby- 
ville,  Ky.,  V.  Glover  (1910)  184  Fed. 
2.34,  106  C.  C.  A.  376;  Erie  Ry.  Co.  v. 
Heath  (C.  C.  1871)  Fed.  Cas.  No.  4,- 
514;    Young  ▼.  Montgomery  &  E.  R. 

.  Co.  (C.  C.  1875)  Fed.  Cas.  No.  18,166; 
In  re  Higgins  (C.  C.  1886)  27  Fed. 
443;  Beers  v.  Wabash,  St.  L.  &  P.  Ry. 
Co.  (C.  C.  1888)  34  Fed.  244;  Fidelity 
Tinist  &  Safety  Vault  Co.  v.  Mobile  St- 
By.  Co.  (C.  C.  1892)  53  Fed.  687;  Ex 
parte  Chamberlain  (C.  C.  1893)  55 
Fed.  704;    Ledoux  t.  La  Bee   (0.  G. 
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1897)  83  Fed.  761;  Metr<^K>Utan  Trust 
Co.  V.  Columbus,  8.  &  H.  Ry.  Co.  (G. 
O.  1899)  95  Fed.  18;  Bibber- White  Co. 
Y.  White  River  Valley  Electric  R.  Co. 
(C.  C.  1901)  107  Fed.  176;  Brady  t. 
South  Shore  Traction  Co.  (D.  O.  1901) 
197  Fed.  669. 

54.  Interforonoo  with  possession  of 
receiver  and  poesosslon  thereof.— Wis- 
wall  v.  Sampson  (1852)  55  U.  S.  (14 
How.)  52,  14  L.  Ed.  322;  Davis  v. 
Gray  (1872)  83  U.  &  (16  WalL)  203, 
21  L.  Ed.  447;  Ex  parte  Tyler  (1893) 
13  Sup.  Ct  785,  149  U.  S.  164,  37  L. 
Ed.  689;  Wilmer  v.  Atlanta  &  R.  Air 
Line  Ry.  Co.  (C.  C.  1874,  1876)  Fed. 
Cas.  No.  17,775;  Secor  v.  Toledo,  P. 
A  W.  R.  Co.  (C.  O.  1877)  Fed.  Oae. 
No.  12.605;  In  re  Doolittle  (C.  0. 1885) 
23  Fed.  544;  U.  S.  v.  Kane  (C.  C. 
1885)  23  Fed.  748;  In  re  Wabash  R. 
Co.  (C.  C.  1885)  24  Fed.  217;  In  re 
Higgins  (C.  C.  1886)  27  Fed.  443;  The 
Holladay  Case  (C.  C.  1886)  27  Fed. 
830;  U.  S.  V.  Murphy  (C.  C.  1890)  44 
Fed.  39;  American  Const  Co.  v.  Jack- 
sonville. T.  &  K.  W.  Ry.  Co.  (C.  C. 
1892)  52  Fed.  937;  Thomas  v.  Cincin- 
nati, N.  O.  &  T.  P.  Ry.  Co.  (C.  C. 
1894)  62  Fed.  803;  U.  S.  v.  Jose  (C. 
O.  1894)  63  Fed.  951;  Sands  v.  E.  S. 
Greeley  &  Co.  (C.  C.  1897)  80  Fed. 
195;  Royal  Trust  Co.  v.  Washburn,  B. 
&  L  R.  Ry.  Co.  (C.  C.  1902)  113  Fed. 
531,  judgment  affirmed  (1905)  139  Fed. 
865,  71  O.  C.  A.  579;  In  re  Young  (D. 
C.  1881)  7  Fed.  855;  Ohio  &  M.  R. 
Co.  V.  Fitch  (1863)  20  Ind.  498;  State 
T.  Miller  (1894)  54  Kan.  244,  38  Pac. 
269;  City  Water  Co.  v.  State  (1895) 
88  Tex.  600,  32  S.  W.  1033;  Wood  v. 
New  York  &  N.  E.  R.  Co.  (0.  O.  1894) 
61  Fed.  236,  237. 

55.  Set-offs  and  oounterelalms  against 
receiver— Grant  v.  Buckner  (1898)  19 
S.  Ct  163.  172  U.  S.  232,  43  L.  Ed. 
430. 

56.  Eqnitlee  of  third  persons  In  gen- 
eral.—Felton  V.  Ackerman  (1894)  61 
Fed.  225.  9  C.  C.  A.  457;  Standard  Oil 
Co.  of  Ky.  V.  Hawkins  (1896)-  74  Fed. 
395,  20  C.  C.  A.  468,  33  L.  R.  A.  739; 
American  Can  Co.  v.  Williams  (1910) 
178  Fed.  420,  101  C.  C.  A.  634  (affirm- 
ing judgment  [C.  C.  1908]  176  Fed. 
816) ;  Gage  I^imber  Co.  v.  McEldowney 
(1913)  207  Fed.  255.  124  C.  C.  A.  641 
(reversing  decree  In  re  Clairfield  Lum- 
ber Co.  [D.  C.  1911]  194  Fed.  181) ;  In 
re  Hall  &  Stillson  Co.  (C.  C.  1895)  69 
Fed.  425;  In  re  Hall  A  Stilson  Co.  (C. 
C.  1896)  73  Fed.  527;  Auten  v.  City 
Electric  St  Ry.  Co.  (C.  C.  1900)  104 
Fed.  395. 

57.  Liens  on  and  adverse  elaJms  to 

property.— United  States  Trust  Co.  v. 
Wabash  W.  Ry.  Co.  (1893)  14  a  Ct 
86,  150  U.  S.  287,  37  L.  Ed.  1085;  Se- 
ney  v.  Wabash  W.  Ry.  Co.  (1893)  14 
S.  Ct  94,  150  U.  S.  310,  37  L.  Ed. 
1092  (affirming  decree  Central  Trust 
Co.  V.  Wabash,  St  L.  &  P.  Ry.  Co.  [a 
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O.  1889]  38  Fed.  63) ;  Comep  v.  Fel- 
ton  (1894)  61  PecU  731,  10  O.  0.  A. 
28;  Scott  Y.  Fanners*  Loan  &  Trust 
Co.  (1895)  69  Fed.  17,  16  O.  O.  A, 
358,  82  U.  S.  App.  468;  Denison  ^  N. 
Ky.  Co.  V.  Ranney- Alton  Mercantile  Co. 
(1900)  104  Fed.  595,  44  C.  C.  A.  65; 
Howard  y.  Delgado  &  Co.  (1903)  121 
Fed.  26,  57  C.  C.  A.  270;  CJommon- 
wealth  Roofing  Co.  y.  North  American 
Trust  Co.  (1905)  135  Fed.  984,  68  C. 
C.  A.  418;  Kirkpatrick  y.  Eastern 
Milling  &  Export  Co.  (1905)  137  Fed. 
387,  69  C.  C.  A.  579  (modifying  decree 
[C.  C.  1904]  135  Fed.  146);  American 
Can  Co.  y.  Erie  Preserving  Co.  (1910) 
183  Fed.  96,  105  C.  C.  A.  388  (affirm- 
ing orders  [C.  C.  1909]  171  Fed.  540, 
548) ;  Cowden  y.  WUd  Goose  Mining  & 
Trading  Co.  (1912)  199  Fed.  561,  118 
C.  C.  A.  35;  Risk  y.  Kansas  Trust  & 
Banking  Co.  (C.  C.  1893)  58  Fed.  45; 
Fidelity  Insurance,  Trust  &  Safe  De- 
posit Co.  y.  Roanoke  Iron  Co.  (C.  C. 
1896)  81  Fed.  439;  McRae  y.  Bowers 
Dredging  Co.  (C.  C.  1898)  86  Fed. 
344;  Central  Trust  Co.  of  New  York 
V.  Worcester  Cycle  Mfg.  Co.  (C.  C. 
1902)  114  Fed.  659;  In  re  Olzendam 
Co.  (C.  C.  1902)  117  Fed.  179;  The 
Roslyn  (D.  C.  1877)  Fed.  Cas.  No.  12,- 
06a 

58.  Remediea  to  establish  or  enforce 
ilens  or  olalms.— Wiswall  y.  Sampson 
(1852)  55  U.  S.  (14  How.)  52,  14  L. 
Ed.  322;  Schindelholz  v.  Cullum  (1893) 
55  Fed.  885,  5  C.  C.  A.  293;  Clark  v. 
McGhee  (1898)  87  Fed.  789,  31  C.  C. 
A,  321;  Minot  y.  Mastin  (1899)  95 
Fed.  734,  37  C.  C.  A.  234;  Strain  y. 
Palmer  (1908)  159  Fed.  628,  86 'C.  C. 
A.  618;  De  Visser  y.  Blackstone  (C. 
C.  1868)  Fed.  Cas.  No.  3,840;  Ken- 
nedy v.  Indianapolis,  C.  &  L.  R.  Co. 
(C.  C.  1880)  3  Fed.  97;  The  HoUaday 
Case  (C.  C.  1886)  29  Fed.  226;  Pine 
Lake  Iron  Co.  y.  La  Fayette  Car 
Works  (C.  C.  1893)  53  Fed.  853; 
Clyde  V.  Richmond  &  D.  R.  Co.  (C.  C. 
1893)  56  Fed.  5d9;  Wheeler  y.  Wat- 
ton  &  Whann  Co.  (C.  C.  1895)  65  Fed. 
720;  Burleigh  y.  Chehalis  Co.  (C.  C. 
1896)  75  Fed.  873;  Moore  y.  Southern 
States  Land  &,  Timber  Co.  (C.  C. 
1896)  83  Fed.  399;  Sands  y.  E.  S. 
Greeley  &  Co.  (C.  C.  1897)  80  Fed. 
195;  Continental  Trust  Co.  y.  Toledo, 
St.  L.  &  K.  C.  R.  Co.  (C.  C.  1897)  82 
Fed.  642;  American  Loan  &  Trust  Co. 
y.  Central  Vermont  R.  Co.  (C.  C. 
1898)  86  Fed.  390;  Virginia,  T.  &  C. 
Steel  &  Iron  Co.  y.  Bristol  Land  Co. 
(C.  C.  1898)  88  Fed.  134;  Black  y. 
Black  (C.  C.  1899)  93  Fed.  346;  Co- 
hen y.  Gold  Creek,  Ney.,  Min.  Co.  (C. 
C.  1899)  95  Fed.  580;  Kirkpatrick  y. 
Eastern  Milling  &  Export  Co.  (C.  C. 
1904)  135  Fed.  144;  Kirkpatrick  y. 
Eastern  Milling  &  Export  Co.  (C.  C. 
1904)  135  Fed.  146,  decree  modified 
(1905)  137  Fed.  387,  69  C.  C.  A.  579; 
Kirkpatrick  y.  Eastern  Milling  &,  Ex- 
port Co.  (C.  C.  1905)   135  Fed.  151; 


The  Jonas  H.   French    (D.   C.   1902) 
119  Fed.  462. 

59.  Remeilles  of  general  creditors  as 
agaJnst  property^-«Central  Trust  Co. 
of  New  York  y.  Chattanooga,  R.  A  C. 
R.  Co.  (C.  C.  1895)  68  Fed.  685; 
Moore  y.  Southern  States  Land  &  Tim- 
ber Co.  (C.  C.  1896)  83  Fed.  399; 
Mercantile  Trust  Co.  y.  Baltimore  & 
A.  R.  Co.  (C.  C.  1897)  79  Fed.  389; 
Vanderyeer  y.  Asbury  Park  &  B.  St. 
Ry.  Co.  (C.  C.  1897)  82  Fed.  355; 
Grand  Trunk  Ry.  Co.  y.  Central  Ver- 
mont R.  Co.  (C.  C.  1898)  88  Fed.  622; 
Grosscup  y.  German  Sayings  &  Loan 
Soc.  (C.  C.  1908)  162  Fed.  947. 

60.  Effoet  of  appointment  and  rights 
of  receiver  as  to  pending  aotion8.^Mis- 
souri,  K.  &  T.  Trust  Co.  y.  German 
Nat.  Bank  (1896)  77  Fed.  117,  23  C. 
C.  A.  65;  Wilder  y.  City  of  New  Or- 
leans (1898)  87  Fed.  843.  31  C.  C.  A. 
249;  Denton  y.  Baker  (1899)  93  Fed. 
46,  35  C.  C.  A.  187;  Toledo,  St.  L.  & 
K.  C.  R.  Co.  y.  Continental  Trust  Co. 
(1899)  95  Fed.  497,  86  O.  C.  A.  155 
(modifying  decree  Continental  Trust 
Co.  y.  Toledo,  St.  L.  &  K.  C.  R.  Co. 
[C.  C.  1898]  86  Fed.  929);  National 
Electric  Signaling  Co.  y.  Telefunken 
Wireless  Telegraph  Co.  of  United 
States  (1913)  208  Fed.  679,  125  C.  C. 
A.  647;  Owens  y.  Ohio  Cent  R.  Co. 
(C.  C.  1884)  20  Fed.  10;  Atkins  y. 
Wabash,  St.  L.  &  P.  Ry.  Co.  (C.  C. 
1886)  29  Fed.  161  (otder  affirmed 
Wabash,  St.  L.  &  P.  Ry.  Co.  y.  State 
of  niinois  [1886]  7  Sup.  Ct.  4,  118  U. 
S.  557,  30  L.  Ed.  244);  Mercantile 
Trust  Co.  y.  Pittsburg  &  W.  R.  Co. 
(C.  C.  1887)  29  Fed.  732;  Rne  Lake 
Iron  Co.  y.  La  Fayette  Car  Works  (C. 
C.  1893)  53  Fed.  853;  Perry  y.  Godbe 
(C.  C.  1897)  82  Fed,  141;  Speckart  y. 
German  Nat.  Bank  (C.  C.  1898)  85 
Fed.  12;  Youtsey  y.  HoflEman  (0.  C. 
1901).  108  Fed,  693. 

V.  MANAGEMENT     AND     DISPOSI- 
TION  OF  PROPERTY 

(A)  Adminisiraiion  in  general 

61.  Representation  by  receiver  of 
court  and  parties.— Turner  y.  Indian- 
apolis. B.  &  W.  Ry.  Co.  (C.  C.  1879) 
Fed.  Cas.  No.  14,260;  Hamor  y.  Tay- 
lor-Rice Engineering  Co.  (C.  C.  1897) 
84  Fed.  392;  Metropolitan  Trust  Co. 
of  City  of  New  York  y.  North  Caro- 
lina Lumber  Co.  (C.  C.  1908)  162 
Fed.  170. 

62.  Authority  of  receiver  In  general. 
—Northern  Pac.  Ry.  Co.  y.  American 
Trading  Co.  (1904)  25  Sup.  Ct  84,  195 
U.  S.  489,  49  U  Ed.  269  (affirming  de- 
cree Farmers'  Loan  &  Trust  Co.  y. 
Northern  Pac  R.  Co.  [1903]  120  Fed. 
873,  57  C.  C.  A.  533) ;  Braman  y.  Farm- 
ers' Loan  &  Trust  Co,  (1902)  114 
Fed.  18.  51  C.  C.  A.  644;  King  y.  Pom- 
eroy  (1903)  121  Fed.  287,  58  C.  C.  A. 
209;  Cowdrey  y.  Railroad  Co.  (C.  C. 
1870)  Fed.  Cas.  No.. 3,293;    Clarke  y. 
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Central  Railroad  &  Banking  Co.  of 
Georgia  (C.  C.  1893)  66  Fed.  16;  John- 
son V.  Lehigh  Valley  Traction  Co.  (C. 
C.  1904)  130  Fed.  933;  Robinson  v. 
Mutual  Reserve  Life  Ins.  Co.  (C.  C. 
1910)  182  Fed.  850,  decree  affirmed 
(1911)  189  Fed.  347,  111  C.  C.  A.  79. 

63.  Discretion  of  receivers^— Conti- 
nental Trust  Co.  of  New  York  v.  Tole- 
do. St.  L.  &  K.  C.  R.  Co.  (C.  C.  1894) 
59  Fed.  614;  State  of  South  Carolina 
V.  Port  Royal  &  A.  Ry.  Co.  (C.  C. 
1898)  89  Fed.  565;  Coy  v.  Title  Guar- 
antee &  Trust  Co.  (D.  C.  1912)  198 
Fed.  275;  Hitner  v.  Diamond  State 
Steel  Co.  (D.  C.  1913)  207  Fed.  616. 

64.  Custody,  use,  and  care  of  proper- 
ty,—Washington  Market  Co.  v.  War- 
then  Bros.  (D.  C.  1893)  2  Mackey,  432. 

65.  Determination  of  controversies.— 
Pennsylvania  Steel  Co.  v.  New  York 
City  Ry.  Co.  (C.  C.  1910)  180  Fed. 
514. 

66.  inoumbrancos    and    charoes    on 

property^— Jennings  v.  Philadelphia  & 
R  R.  Co.  (C.  C.  1884)  23  Fed.  669; 
Clyde  V.  Richmond  &  D.  R.  Co.  (C.  C. 
1894)  63  Fed.  21. 

67.  Assumption  and  performance  of 

obligations.— Sunflower  Oil  Co.  v.  Wil- 
son (1892)  12  S.  Ct  235,  142  U.  S.  313, 
85  L.  Ed.  1025;  Qumcy,  M.  &  P.  R. 
Co.  V.  Humphreys  (1892)  12  S.  Ct 
787.  145  U.  S.  82,  36  L.  Ed.  632  (af- 
firming Central  Trust  Co.  v.  Wabash, 
St.  L.  &  P.  Ry.  Co.  [C.  C.  1888]  34 
Fed.  259);  General  Electric  Co.  v. 
Whitney  (1896)  74  Fed.  664,  20  C.  C. 
A.  674,  41  U.  S.  App.  165;  Piatt  v. 
Philadelphia  &  R.  R.  Co.  (1898)  84 
Fed.  535,  28  C.  C.  A.  488;  Sloss  Iron 
&  Steel  Co.  Y.  South  Carolina  &  G.  R. 
Co.  (1898)  85  Fed,  133,  29  C.  C.  A. 
50;  Keeler  v.  Atchison,  T.  &  S.  F.  Ry. 
Co.  (1899)  92  Fed.  545,  34  C.  C.  A. 
523;  South  Carolina  &  G.  R.  Co.  ▼. 
Carolina,  C.  G.  &  C.  Ry.  Co.  (1899)  93 
Fed.  543,  35  C.  C.  A  423;  Kirker  v. 
O wings  (1899)  98  Fed.  499.  39  C.  C. 
A.  132;  Rosenthal  v.  McGraw  (1905) 
138  Fed.  721,  71  C.  C.  A.  277;  Wa  ash, 
St.  L.  &  P.  Ry.  Co.  V.  Central  Trust 
Co.  (C.  C.  1884)  22  Fed.  269;  Central 
Trust  Co.  V.  Ohio  Cent.  R.  Co.  (O.  C. 
1885)  23  Fed.  306;  Thomas  v.  Peoria  & 
R.  L  Ry.  Co.  (C.  C.  1888)  36  Fed.  808 
(decree  modified  and  reversed  Thomas 
V.  Western  Car  Co.  [1893]  13  S.  Ct 
824,  149  U.  S.  95,  37  L.  Ed.  663); 
Farmers'  Loan  &  Trust  Co.  v.  Chicago 
&  A.  Ry.  Co.  (C.  C.  1889)  42  Fed.  6; 
Central  Trust  Co.  of  New  York  v. 
Marietta  &  N.  G.  Ry.  Co.  (O.  C.  1892) 
51  Fed.  15;  Ames  v.  Union  Pac.  Ry. 
Co.  (C.  C.  1894)  60  Fed.  966;  In  re 
Seattle,  L.  S.  &  E.  Ry.  Co.  (C.  C. 
1894)  61  Fed.  541;  United  Electric 
Securities  Co.  v.  Louisiana  Electric 
Light  Co.  (C.  C.  1896)  71  Fed.  615; 
Central  Trust  Co.  v.  East  Tennessee 
Land  Co.  (C.  C.  1897)  79  Fed.  19; 
Manhattan  Trust  Co.  t.  Sioux  City  & 
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N.  R.  Co.  (O.  0.  1897)  81  Fed.  50; 
Grand  Trunk  Ry.  v.  Central  Vermont 
R.  R.  (C.  C.  1897)  81  Fed.  641;  Breed 
V.  Glasgow  Inv.  Co.  (C.  C.  1899)  92 
Fed.  760;  Whightsel  v.  Felton  (C.  C. 
1899)  95  Fed.  923;  Moore  ▼.  New  Or- 
leans Waterworks  Co.  (C.  C.  1902)  114 
Fed.  380;  American  Can  Co.  ▼.  Erie 
Preserving  Co.  (C.  C.  1909)  171  Fed. 
540  (order  affirmed  [1910]  183  Fed.  96, 
105  C.  C.  A.  388) ;  Pennsylvania  Steel 
Co.  V.  New  York  City  Ry.  Co.  (C.  C. 
1910)  180  Fed.  514;  Ely  v.  Van  Kan- 
nel  Revolving  Door  Co.  (C.  C.  1911) 
184  Fed.  459;  Coy  v.  Title  Guarantee 
&  Trust  Co.  (D.  C.  1912)  198  Fed. 
275;  Butterworth  v.  Degnon  Construc- 
tion Co.  (D.  C.  1913)  208  Fed.  381. 

68.  Acceptance  of  lease.— Kneeland  v. 
American  Loan  &  Trust  Co.  (1890)  10 
Sup.  Ct  950,  136  U.  S.  89,  34  L.  Ed. 
379;  Quincy,  M.  &  P.  R.  Co.  v.  Hum- 
phreys (1892)  12  Sup.  Ct  787,  145  U. 
S.  82,  36  L.  Ed.  632  (affirming  [C.  C. 
1888]  34  Fed.  259);  St  Joseph  &  St 
L.  R.  Co.  V.  Humphreys  (1892)  12  S. 
Ct  795,  145  U.  S.  106,  36  L.  Ed.  690; 
U.  S.  Trust  Co.  V.  Wabash  W.  Ry.  Co. 
(1893)  14  S.  Ct  86»  150  U.  S.  287,  37 
L.  Ed.  1085;  Seney  v.  Wabash  W.  Ry. 
Co.  (1893)  14  S.  Ct  94,  150  U.  S.  310, 

37  L.  Ed.  1092  (affirming  decree  Cen- 
tral Trust  Co.  V.  Wabash,  St  L.  &  P. 
Ry.  Co.  [C.  C.  1889]  38  Fed.  63,  af- 
firming Central  Trust  Co.  v.  Wabaah. 
St  L.  &  P.  Ry.  Co.  [C.  C.  1888]  34 
Fed.  259) ;  Carswell  v.  Farmers*  Loan 
&  Trust  Co.  (1896)  74  Fed.  88,  20  C. 
C.  A,  282;  Empire  Distilling  Co.  v.  Mc- 
Nulta  (1897)  77  Fed.  700,  23  C.  C.  A. 
416  (decree  affirmed  Dennchy  v.  Mc- 
Nulta  [1898]  86  Fed.  825,  30  C.  C.  A. 
422,  41  L.  R.  A.  609) ;  Mercantile  Trust 
Co.  V.  Farmers*  Loan  &  Trust  Co. 
(1897)  81  Fed.  254,  26  C.  C.  A.  383 
(affirming  decree  Same  v.  St  Louis  & 
S.  F.  Ry.  Co.  [C.  C.  1896]  71  Fed.  601; 
certiorari  denied  [1897]  18  S.  Ct  944, 
168  U.  S.  710,  42  L.  Ed.  1213);  Cen- 
tral Trust  Co.  V.  Continental  Trust  Co. 
of  City  of  New  York  (1898)  86  Fed. 
517,  30  C.  C.  A.  235  (certiorari  denied 
[1898]  18  S.  Ct  940.  168  U.  S.  711) ; 
United  States  Trust  Co.  v.  Mercantile 
Trust  Co.  (1898)  88  Fed.  140.  31  C. 
C.  A.  42  (affirming  decree  Mercantile 
Trust  Co.  V.  Atlantic  &  P.  R.  Co.  [C. 
C.  1897]  80  Fed.  18);  Dayton  Hy- 
draulic Co.  V.  Felsenthall  (1902)  116 
Fed.  961,  54  C.  C.  A.  537;  FideUty 
Safe  Deposit  &  Trust  Co.  v.  Armstrong 
(C.  C.  1888)  35  Fed.  567;  Easton  v. 
Houston  &  T.  C.  Ry.  Co.  (C.  C.  1889) 

38  Fed.  784;  Park  v.  New  York,  L.  E. 
&  W.  R.  Co.  (C.  C.  1893)  57  Fed.  799; 
I'armers'  Loan  &  Trust  Co.  v.  Northern 
Pac.  R,  Co.  (C.  C.  1893)  58  Fed.  257; 
New  York,  P.  &  O.  R.  Co.  v.  New  York, 
L.  E.  &  W.  R.  Co.  (C.  C.  1893)  58  Fed. 
268;  Ames  v.  Union  Pac.  Ry.  Co.  (C. 
C.  1894)  60  Fed.  966;  Thomas  v.  Cin- 
cinnati, N.  O.  &  T.  P.  Ry.  Co.  (C.  C. 
1896)  77  Fed.  667;  Mercantile  Trust 
Co.  V.  Baltimore  &  O.  R.  Co.   (C.  a 
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18d9)  94  Fed.  722;  JohnBon  ▼.  Lehigh 
ViOley  Traction  Co.  (0.  0.  1904)  130 
Fed.  932;  Pennsylvania  Steel  Co.  v. 
New  York  City  Ry.  Co.  (C.  0.  1911) 
188  Fed.  680;  Pennsylyania  Steel  Co. 
V.  New  York  City  Ry.  Co.  (C.  C.  1911) 
190  Fed.  609  (decree  modified  [1912] 
198  Fed.  721,  117  O.  C.  A.  503). 

69.  Continuance  and  conduct  of  busi- 
ness.—PenDsylvania   R.    Co.    V.    Jones 

(1894)  15  S.  Ct  136,  155  U.  S.  333,  39 
L.  Ed.  176;  Cake  v.  Mohun  (1896)  17 
S.  Ct  100, 164  U.  S.  311.  41  L.  Ed.  447; 
Memphis   &    C.    R.    Co.    v.    Hoechner 

(1895)  67  Fed.  456,  14  C.  C.  A.  469; 
Central  Trust  Co.  v.  Continental  Trust 
Co.  of  City  of  New  York  (1898)  86 
Fed.  517,  30  C.  O.  A.  235  (certiorari  de- 
nied [1808]  18  S.  Ct.  940,  168  U.  S. 
711) ;  South  Carolina  &  G.  R.  Co.  v. 
Carolina,  C.  G.  &  C.  Ry.  Co.  (1899) 
93  Fed.  543,  35  C.  C.  A.  423;  Central 
Trust  Co.  of  New  York  v.  Denver  & 
R.  G.  R.  Co.  (1899)  97  Fed.  239,  38  C. 
C.  A.  143;  Farmers*  Loan  &  Trust  Co. 
V.  Northern  Pac  R.  Co.  (1903)  120 
Fed.  873,  57  C.  C.  A.  533  (decree  af- 
firmed Northern  Pac.  R.  Co.  v.  Amer- 
ican Trading  Co.  [1904]  25  S.  Ct.  84, 
195  U.  S.  439,  49  L.  Ed.  269,  reversing 
decree  [C.  C.  1902]  112  Fed.  829);  Cox 
V.  Terre  Haute  &  I.  R.  Co.  (1904)  133 
Fed.  371,  66  C.  C.  A.  433;  Cowdrey  v. 
Railroad  Co.  (C.  C.  1870)  Fed.  Cas.  No. 
3,293;  Taylor  v.  Philadelphia  A  R.  R. 
Co.  (C.  C.  1881)  9  Fed.  1;  Central 
Trust  Co.  v.  Wabash,  St  L.  &  P.  Ry. 
Co.  (C.  C.  1885)  23  Fed.  863;  Central 
Trust  Co.  V.  Wabash,  St  Ia  &  P.  Ry. 
Co.  (C.  O.  1885)  26  Fed.  3;  Central 
Trust  Co.  V.  Wabash,  St  L.  &  P.  Ry. 
Co.  (C.  C.  1887)  30  Fed.  332;  Central 
Trust  Co.  V.  Wabash,  St  I*  &  P.  Ry. 
Co.  (C.  C.  1889)  38  Fed.  63  (decree 
aflirmed  United  States  Trust  Co.  of 
New  York  v.  Same  [1893]  14  S.  Ct  86, 
150  U.  S.  287,  37  L.  Ed.  1085,  and  Se- 
ney  v.  Same  [1893]  14  S.  Ct  94,  150  U. 
S.  310,  37  L.  Ed.  1092);  Clarke  v.  Cen- 
tral Railroad  &  Banking  Co.  of  Georgia 
(C.  C.  1893)  66  Fed.  16;  Central  Rail- 
road &  Banking  Co.  of  Georgia  v. 
Farmers*  Loan  &  Trust  Co.  (C.  C. 
1897)  79  Fed.  158;  Central  Trust  Co. 
of  New  York  v.  Colorado  Midland  Ry. 
Co.  (C.  C.  1898)  89  Fed.  560;  Gutter- 
son  A  Gould  V.  Lebanon  Iron  &  Steel 
Co.  (C.  C.  1907)  151  Fed.  72;  Pusey 
&  Jones  V.  Pennsylvania  Paper  Mills 
(O.  C.  1909)  173  Fed.  629. 

70.  Completion     and     extension     of 

works.-- Girard  Life  Insurance,  Annuity 
&  Trust  Co.  V.  Cooper  (1892)  51  Fed, 
332,  2  C.  C.  A.  245  (decree  affirmed 
[1806]  16  S.  Ct  879,  162  U.  S.  529,  40 
L.  Ed.  10G2);  Bibber- White  Co.  v. 
White  River  Val.  Electric  R,  Co.  (1902) 
115  Fed.  786,  53  C.  C.  A.  282;  Stan- 
ton V.  Alabama  &  C.  R.  Co.  (C.  C. 
1875)  Fed.  Cas.  No.  13,296;  Kennedy 
V.  St  Paul  &  P.  R,  Co.  (C.  C.  1878) 
Fed.  Cas.  No.  7,707;  Central  Trust  Co. 
of  New  York  v.  Marietta  &  N.  G.  Ry. 


Co.  (C.  C.  1891)  48  Fed.  32  (decree 
reversed  [1891]  48  Fed.  850,  1  C.  C.  A. 
116). 

71.  Contracts  of  receiver  In  general. 
—Chicago  Deposit  Vault  Co.  v.  Mc- 
Nulta  (1894)  14  S.  Ct  915,  153  U.  S. 
554,  38  L.  Ed.  819;  Girard  Life  Insur- 
ance, Annuity  &  Trust  Co.  v.  Cooper 
(1896)   16  S.  Ct  879,  162  U.  S.  529, 

40  L.  Ed.  1062  (affirming  [1892]  51 
Fed.  332,  2  C.  C.  A.  245) ;  Girard  Life 
Insurance,  Annuity  &  Trust  Co.  v. 
Cooper  (1892)  51  Fed.  332,  2  0.  C.  A. 
245  (decree  affirmed  [1896]  16  S.  Ct 
879,  162  U.  S.  529,  40  L.  Ed.  1062) ; 
Monsarrat  v.  Mercantile  Trust  Co. 
(1901)  109  Fed.  230,  48  C.  C.  A.  328; 
Western  Union  TeL  Co.  v.  Boston  Safe 
Deposit  &  Trust  Co.  (1901)  112  Fed. 
37,  50  C.  O.  A.  106;  American  Bond- 
ing &  Trust  Co.  V.  Baltimore  &  O.  S. 
W.  R.  Co.  (1903)  124  Fed.  866,  60 
C.  C.  A.  52  (writ  of  certiorari  denied 
[1903]  24  S.  Ct  846,  191  U.  S.  575,  48 
L.  Ed.  308) ;  Wolf  v.  Levering  (1908) 
159  Fed.  91,  86  C.  C.  A.  281;  In  re 
Kalb  &  Berger  Mfg.  Co.  (1908)  165 
Fed.  896,  91  C.  C.  A.  573;  In  re  Rob- 
erta (1909)  169  Fed.  1022,  94  C.  C. 
A.  668;  Benedict  y.  Maynard  (C.  C. 
1851)  Fed.  Cas.  No.  1,295;  Turner  y. 
Indianapolis,  B.  &  W.  Ry.  Co.  (C.  0. 
1879)  Fed.  Cas.  No.  14,260;  McCoy  v. 
Marietta  &  O.  R.  Co.  (C.  C.  1882) 
Fed.  Cas.  No.  8,730b;  Wabash,  St  I* 
&  P.  R.  Co.  y.  Central  Trust  Co.  (C. 
C,  1884)  22  Fed.  269;  Farmers'  Loan 
&  Trust  Co.  V.  Burlington  &  S.  W.  Ry. 
Co.  (C.  C.  1887)  32  Fed.  805;  Central 
Trust  Co.  V.  Wabash.  St  L.  &  P.  Ry. 
Co.  (C.  C,  1888)  34  Fed.  259  (decree 
affirmed  United  States  Trust  Co.  of 
New  York  v.  Wabash  W.  Ry.  Co.  [18931 
14  S.  Ct  86,  150  U.  S.  287,  37  L.  Ed. 
1085) ;  Investment  Co.  of  Philadelphia 
v.  Ohio  &  N.  W.  Ry.  Co.  (C.  C.  1889) 

41  Fed.  378;  Clarke  v.  Central  RaU- 
road  &  Banking  Co.  of  Georgia  (O.  C. 
1893)  66  Fed.  16;  The  Clara  A.  Mc- 
Intyre  (D.  C.  1899)  94  Fed.  552. 

72.  Employes  of  recelverw^Bemard 
y.  Union  Trust  .Co.  (1908)  159  Fed. 
620,  86  C.  C.  A.  610,  16  L.  R.  A.  (N. 
S.)  1118;  Cowden  y.  Wild  Goose  Min- 
ing &  Trading  Co.  (1912)  199  Fed. 
561,  118  C.  C.  A.  35;  Boyce  v.  South- 
ern Nat  Bank  of  Wilmington,  N.  C. 
(1913)  203  Fed.  698,  122  C.  C.  A.  82; 
Blair  v.  St  Louis,  H.  &  K.  R.  Co.  (C. 
C.  1884)  20  Fed.  348;  Frank  v.  Den- 
ver &  R.  G.  Ry.  Co.  (C.  C.  1885)  23 
Fed.  757;  Missouri  Pas.  Ry.  Co.  v. 
Texas  &  P.  Ry.  Co.  (C.  C.  1888)  33 
Fed.  701;*  Beers  v.  Wabash,  St  L.  & 
P.  Ry.  Co.  (C.  C.  1888)  34  Fed.  244; 
Missouri  Pac.  Ry.  Co.  v.  Texas  &  P. 
Ry.  Co.  (O.  C.  1890)  41  Fed.  319;  Wa- 
terhouse  v.  Comer  (C.  C.  1893)  55 
Fed.  149.  19  L.  R.  A.  403;  Continen- 
tal Trust  Co.  of  New  York  v.  Toledo, 
St.  L.  &  K.  C.  R.  Co.  (C.  C.  1894) 
59  Fed.  514;  Thomas  v.  East  Tennes- 
see, V.  &  G.  Ry.  Co.  (C.  C.  1894)  60 
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Fed.  7  (limiting  Missouri  Pac.  By.  Go. 
T.  Texas  &  P.  By.  Co.  [1888]  33  Fed. 
701;  Id.  [1890]  41  Fed.  319);  Ames  ▼. 
Union  Pac.  Ry.  Co.  (C.  C.  1894)  60 
Fed.  674;  Ames  v.  Union  Pac  Ry.  Co. 
(C.  C.  1894)  62  Fed.  7;  Thomas  v. 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  (0. 
C.  1894)  62  Fed.  17;  Booth  v.  Brown 
(C.  C.  1894)  62  Fed.  794;  United 
States  Trust  Co.  v.  Omaha  &  St  L.  By. 
Co.  (C.  C.  1894)  63  Fed.  737;  Piatt  v. 
Philadelphia  &  R.  B.  Co.  (C.  C.  1894) 
65  Fed.  660;  Farmers*  Loan  &  Trust 
Co.  y.  Central  R.  Sc  Banking  Co.  of 
Georgia  (C.  C.  1895)  166  Fed.  333; 
Dexter  v.  Union  Pac.  Ry.  Co.  (C.  C. 
1896)  75  Fed.  947;  Doe  v.  North- 
western Coal  &  Transportation  Co.  (C. 
C.  1896)  78  Fed,  62;  Pennsylvania 
Steel  Co.  V.  New  York  City  Ry.  Co. 
(C.  C.  1908)  165  Fed.  455;  Bibber- 
WTiite  Co.  T.  White  River  Valley  B3ec- 
tric  R.  Co.  (C.  C.  1909)  175  Fed.  470; 
Shainwald  v.  Lewis  (D.  C.  1881)  8 
Fed.  878;  In  re  Herman  (D.  C.  1892) 
50  Fed.  517;  In  re  J.  B.  &  J.  M.  Cor- 
nell Co.   (D.  C.  1912)  201  Fed.  381. 

7Sb  Loans  and  ailvanoes  to  rooeivor 
and  socuritios  thorofor.— Elk  Fork  Oil 
&  Gas  Co.  V.  Foster  (1900)  99  Fed. 
495,  39  C.  C.  A.  615;  People's  Sav. 
Bank  &  Trust  Co.  v.  Rogers  (1910) 
177  Fed.  386.  100  O.  C.  A.  618;  Chirke 
V.  Central  Railroad  &  Banking  Co.  of 
GeorgU  (C.  C.  1893)  54  Fed.  556 
(denying  motion  for  order  authorizing 
the  payment  of  certain  expenses  [C.  0. 
1892]  50  Fed.  338,  15  L.  R.  A.  683); 
Elk  Fork  Oil  &  Gas  Co.  v.  Jennings 
(C.  C.  1898)  90  Fed.  767;  In  re  Erie 
Lumber  Co.  (D.  C.  1908)  150  Fed.  817. 

74.  Disposition  of  property,  funds 
and  Inoomo  in  generaJ.—Farmers'  Loan 
&  Trust  Co.  V.  Eaton  (1902)  114  Fed. 
14,  51  C.  C.  A.  640. 

75.  Expenditures  in  oeneral.--Cow- 
drcy  V.  Galveston,  H.  &  H.  R.  R.  Co. 
(1876)  93  U.  S.  352.  23  L.  Ed.  950; 
I^forthern  Alabama  Ry.  Co.  ▼.  Hop- 
kins (1898)  87  Fed.  505,  31  C.  C.  A. 
94;  Wilkinson  v.  Washington  Trust  Co. 
of  City  of  New  York  (1900)  102  Fed. 
28,  42  C.  C.  A.  140;  Braman  v.  Far- 
mers' Loan  &  Trust  Co.  (1902)  114 
Fed.  18,  51  C.  C.  A.  644;  Burroughs 
v.  Toxaway  Co.  (1911)  185  Fed.  435, 
107  C.  C.  A.  505  (reversing  decree  [C. 
C.  1910]  182  Fed.  129);  Skiddy  v.  At- 
lantic, M.  &  O.  R.  Co.  (C.  C.  1879) 
Fed.  Cas.  No.  12,922;  Central  Trust 
Co.  of  New  York  v.  Wabash,  St  L.  & 
P.  Ry.  Co.  (C.  C.  1892)  52  Fed.  908; 
Park  V.  New  York,  L.  E.  &  W.  R.  Co. 
(O.  C.  1894)  64  Fed.  190;  Cleveland 
C.  &  S.  R.  Co.  V.  Knickerbocker  Trust 
Co.  (C.  C.  1894)  64  Fed.  623;  Lloyd 
y.  Chesapeake,  O.  &  S.  W.  R.  Co.  (C. 
C.  1895)  65  Fed.  351;  Tinsley  v.  Eto- 
wah Power  Co.  (D.  C.  1912)  197  Fed. 
602;  In  re  Tisch  (D.  C.  1912)  202  Fed. 
1018;  Hitner  v.  Diamond  State  Steel 
Co.  (D.  C.  1913)  207  Fed.  616. 
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Mohun  (1896)  11  &  €t  100.  164  U. 
S.  811,  41  L.  Ed.  447;  Boston  Safe  De- 
posit &  Trust  Co.  y.  Chamberlain 
(1895)  66  Fed.  847,  14  C.  C.  A.  363; 
Merchante'  Bai^  y.  Crysler  (1895)  67 
Fed.  388, 14  C.  C.  A.  444,  32  U.  S.  App. 
187;  Weed  t.  Central  of  Georgia  Ry. 
Co.  (C.,C.  A.  1900)  100  Fed.  162;  WU- 
kinson  y.  Washington  Trust  Co.  of  City 
of  New  York  (1900)  102  Fed.  28.  42 
C.  C.  A.  140;  Drey  y.  Watson  (1905) 
138  Fed.  792,  71  a  0.  A.  158;  Cow- 
drey  V.  Railroad  Co.  (C.  C.  1870)  Fed, 
Cas.  No.  3,293;  Blair  v.  St  Louis,  H. 
&  K  B.  Co.  (C.  C.  1884)  20  Fed.  351; 
Central  Trust  Co.  v.  Wabash,  St  L. 
&  P.  Ry.  Co.  (C.  C.  1885)  23  Fed. 
675;  Sowles  v.  National  Union  Bank 
(C.  C.  1897)  82  Fed.  139. 

77. Taxos.M:;entral  Trust  Co.  y. 

Wabash,  St  L.  &  P.  Ry.  Co.  (C.  C. 
1887)  30  Fed.  382;  Mercantile  Trust 
Co.  V.  Atlantic  &  P.  R.  Co.  (C.  C. 
1897)  80  Fed.  18  (decree  affirmed  Unit- 
ed States  Trust  Co.  y.  Mercantile  Trust 
Co.  [1898]  88  Fed.  140,  31  C.  C.  A, 
427). 

78.  Intorost  on  funds^— Hinckley  y. 
GUman,  C.  &  S.  R.  R.  Co.  (1879)  100 
U.  S.  153,  25  L.  Ed.  591;  Wilkinson  v. 
Washington  Trust  Co.  of  City  of  New 
York  (1900)  102  Fed.  28,  42  O.  C.  A. 
140;  Clark  y.  Brown  (1902)  119  Fed. 
130,  57  C.  C.  A.  76;  Malcomson  v. 
Wappoo  Mills  (C.  C.  1900)  99  Fed. 
633;  Pennsylvania  Steel  Co.  v.  New 
York  City  By.  Co.  (C.  C.  1908)  158 
Fed.  460. 

79.  Indivldttaf  interest  In  transaotions. 

—Strang  y.  Bdson  (1912)  198  Fed.  813, 
117  C.  C.  A.  455. 

80.  Fraud  or  other  misconduct  of  re- 

ceivord— Gunn  y.  Ewan  (1899)  93  Fed. 
80,  35  C.  C.  A,  213;  Kirker  v.  Owings 
(1899)  98  Fed.  499,  39  C.  C.  A.  132; 
Missouri  &  K.  Interurban  Ry.  Co.  v. 
Edson  (1912)  198  Fed.  819,.  117  O.  C. 
A.  461;  Stanton  v.  Alabama  &  C.  R. 
Co.  (C.  C.  1875)  Fed.  Cas.  No.  13,296; 
Davis  v.  Duncan  (C.  C.  1884)  19  Fed. 
477;  In  re  Higgins  (C.  C.  1886)  27 
Fed.  443;  Gutterson  &  Cfould  v.  Leba- 
non Iron  &  Steel  Co.  (0.  0.  1907)  151 
Fed.  72. 

81.  Loss  of  property.— Huxley  y. 
Hayes  (1913)  201  Fed.  899.  120  C.  O. 
A.  413,  affirming  judgment  (C.  C.  1911) 
191  Fed.  943. 

82.  Roimbursoment  and  indemntty  to 

roceivofw—Union  Trust  Co.  v.  Illinois 
Midland  Ry.  Co.  (1886)  6  Snp.  Ct  809, 
117  U.  S.  434,  29  L.  Ed.  963. 

83.  Successive  rocolvors.p-Central  B. 
&  Banking  Co.  of  Georgia  y.  Farmers* 
Loan  &  Trust  Co.  of  New  York  (1903) 
125  Fed.  1001,  60  C.  C.  A,  400  (af- 
firming decree  [C.  C.  1902]  113  Fed. 
405);  State  v.  Port  Royal  &  A.  Ry. 
Co.  (0.  0.  1898)  84  Fed.  67;  Pennsyl- 
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vania  Steal  Co.  v.  New  York  City  By. 
Co.  (C.  C.  1909)  170  Fed.  835. 

(B)  8upervi8ian  and  instruotions  cf 
court 

84.  Jirltdiotlon  to  iiistruet  aiM  oon*- 
trol  raceiverw— Mercantile  Trust  Co.  ▼. 
Farmers'  Loan  &  Trust  Co.  (1807)  81 
Fed.  254,  26  C.  C.  A.  383»  affirming  de- 
cree Same  v.  St.  Louis  &  S.  F.  Ry.  Co. 
(C.  C.  1896)  71  Fed.  601  (certiorari 
denied  [18971  18  S.  Ct  944.  168  U. 
&  710.  42  L.  Ed.  1213);  Gkiaranty 
Trust  Co.  of  New  York  v.  North  Chi- 
cago St  B.  Co.  (1904)  130  Fed.  801, 
66  C.  C.  A.  66  (writ  of  certiorari  denied 
Fetzer  v.  Kohn  [1904]  24  S.  Ct  860, 
194  U.  S.  638,  48  L.  Ed.  1161) ;  Holmes 
V.  Dowie  (1910)  177  Fed.  182,  100  C. 
C.  A.  390;  Central  Trust  Co.  of  N.  Y. 
V.  Texas  &  St  L.  By.  (C.  C.  1884)  22 
Fed.  135;  Central  Trust  Co.  ▼.  Wa- 
bash, St.  L.  &  P.  By.  Co.  (C.  C.  1886) 
29  Fed.  618;  Missouri  Pac.  Ry.  Co.  y. 
Texas  &  P.  By.  Co.  (C.  C.  1887)  31 
Fed.  862;  Farmers'  Loan  &  Trust  Co. 
▼.  Central  B.  &  Banking  Co.  of  Geor- 
gia (C.  C.  1895)  166  Fed.  338;  New 
York  Security  &  Trust  Co,  v.  Equitable 
Mortgage  Co.  (C.  C.  1896)  71  Fed. 
556;  Metropolitan  Trust  Co.  of  City  of 
New  York  v.  North  Carolina  Lumber 
Co.  (C.  C.  1908)  162  Fed.  170;  Gay  v. 
Hudson  Biver  Electric  Power  Co.  (C.  C. 
1909)  173  Fed.  1003,  order  affirmed 
(1910)  177  Fed.  1003.  100  C.  C.  A. 
665;  Ex  parte  Tyler  (1893)  13  Sup. 
Ct.  785,  792,  149  U.  S.  164,  37  L.  Ed. 
689. 

85.  Instrnctioire  ar  authority  to  r«- 
oelver  to  act.«-In  re  McElrath  (C.  O. 
1873)  Fed.  Cas.  No.  8.780;  In  re  Phil- 
adelphia &  B.  B.  Co.  (C.  0. 1881)  Fed. 
Cas.  No.  11,085a. 

86.  — —  Subject- matters-New  Eng- 
land B.  Co.  V.  Carnegie  Steel  Co. 
(1896)  75  Fed.  54,  21  C.  C.  A.  219; 
Taylor  v.  Philadelphia  &  B.  B.  Co.  (C. 
C.  1881)  7  Fed.  381;  Mercantile  Trust 
Co.  V.  Missouri,  K.  &  T.  By.  Co.  (C. 
C.  1889)  41  Fed.  8;  Uoyd  v.  Chesa- 
peake, O.  &  S.  W.  B.  Co.  (C.  C.  1895) 
65  Fed.  351;  Ledoux  v.  La  Bee  (C.  O. 
1897)  83  Fed.  761;  Pakradooni  v.  Stor- 
ey Cotton  Co.  (C.  C.  1907)  151  Fed. 
607;  Pf abler  v.  McCrum-Howell  Co. 
(D.  C.  1912)  197  Fed.  684. 

87.  — «—  Proceedltigs  to  obtain  In- 
structions.—U.  S.  Trust  Co.  V.  Omaha 
&  St  L.  By.  Co.  (C.  C.  1894)  63  Fed. 
737. 

88.  —  Operation  and  effects— Hunt 
Y.  Illinois  Cent  B.  Co.  (1899)  96  Fed. 
644,  37  C.  C.  A.  548;  Missouri  &  K. 
Interurban  By.  Co.  v.  Edson  (1912) 
108  Fed.  819,  117  C.  C.  A.  461;  Mis- 
souri Pac  B.  Co.  V.  Texas  &  P.  By. 
Co.  (C.  C.  1887)  31  Fed.  862;  Gutter- 
son  &  Gould  V.  Lebanon  Iron  &  Steel 
Co.  (C.  C.  1907)  151  Fed.  72. 

89.  Annuknewt  or  modlllcation  of  aots 
or    oontraete    of    rooelvor#— Farmers' 


Loan  A  Trust  Co.  T.  Central  B.  & 
Banking  Co.  of  Georgia  (C.  C.  1895) 
166  Fed.  333;  Felton  v.  Acker  man 
(1894)  61  Fed..  225,  227,  9  C.  C.  A.  457. 

(C)  Receivers*  certificatea 

90.  Power  to  autftorlze  IsstfOw^Wal- 
lace  Y.  Loomis  (1877)  97  U.  S.  146,  24 
L.  Ed.  895;  International  Trust  Co.  v. 
Decker  Bros.  (1907)  152  Fed.  78,  81 
C.  C.  A.  302,  11  L.  B.  A.  (N.  S.)  152; 
Illjnois  Steel  Co.  v.  Bamsey  (1910)  176 
Fed.  853,  100  C.  C.  A.  323;  American 
Brake  Shoe  &  Foundry  Co.  v.  Pere 
Marquette  B.  Co.  (1913)  205  Fed.  14, 
123  C.  C.  A.  322;  Credit  Co.  v.  Arkan- 
sas  Cent  B.  Co.  (C.  C.  1882)  15  Fed. 
46;  Farmers*  Loan  &  Trust  Co.  y. 
Grape  Creek  Coal  Co.  (C.  C.  1892)  50 
Fed.  481,  16  L.  B.  A.  603;  Pennsyl- 
vania Steel  Co.  V.  New  York  City  By. 
Co.  (C.  C.  1908)  161  Fed.  787;  Farm- 
ers* Loan  &  Trust  Co.  v.  Burbank  Pow- 
elr  &  Water  Co.  (D.  C.  1912)  196  Fed. 
539. 

91.  Action  in  whleh  oertifleates  may 

IssuOe^Union  Trust  Co.  v.  Blinois  Mid- 
land By.  Co.  (1886)  6  Sup.  Ct  809, 117 
U.  S.  434,  29  L.  Ed.  963. 

92.  Purpose  of  Issuew^Union  Trust 
Co.  V.  Southern  Sawmills  &  Lumber 
Co.  (1908)  166  Fed.  193,  92  C.  C.  A. 
101  (writ  of  certiorari  denied  American 
Woodworking  Machinery  Co.  v.  Union 
Trust  Co.  [1909]  30  S.  Ct  398,  215  U. 
S.  596,  54  L.  Ed.  342);  American 
Brake  Shoe  &  Foundry  Co.  v.  Pere 
Marquette  B.  Co.  (1913)  205  Fed.  14, 
123  C.  C.  A.  322;  Stanton  v.  Alabama 
Sc  C.  B.  Co.  (C.  C.  1875)  Fed.  Cas.  No. 
13,296;  Taylor  y.  PhiladelphU  &  N.  B. 
Co.  (C.  C.  1880)  7  Fed.  377;  Credit 
Co.  V.  Arkansas  Cent  B.  Co.  (C.  C. 
1882)  15  Fed.  46;  Street  y.  Maryland 
Cent  By.  Co.  (C.  C.  1893)  59  Fed. 
25;  Newton  y.  Eag^e  &  Phcenix  Mfg. 
Co.  (C.  C.  1896)  76  Fed.  418;  Pennsyl- 
yania  Steel  Co.  y.  New  York  City  By. 
Co.  (C.  C.  1908)  165  Fed.  477. 

93.  Necessity  and  gronnds  for  Issue. 

-^haw  y.  Little  Bock  &  Ft  S.  B.  Co. 
(1879)  100  U.  S.  605,  25  L.  Ed.  757; 
First  Nat  Bank  of  Houston  y.  Ewing 
(1900)  103  Fed.  168.  43  C.  C.  A.  150 
(writ  of  certiorari  denied  [1900]  21  S. 
Ct  919,  179  U.  S.  686,  45  L.  Ed.  386) ; 
Illinois  Steel  Co.  y.  Bamsey  (1910)  176 
Fed.  853,  100  C.  C.  A.  323;  Street  y. 
Maryland  Cent  By.  Co.  (C.  C.  1893) 
59  Fed.  25;  Gay  y.  Hudson  Biver 
Electric  Power  Co.  (C.  C.  1909)  166 
Fed.  771. 

94.  Consent  of  parties  lnterested«^ 

Farmers'  Loan  &  Trust  Co.  y.  Central- 
ia  &  C.  B.  Co.  (1899)  96  Fed.  686,  37 
C.  C.  A.  528;  Illinois  Steel  Co.  y. 
Bamsey  (1910)  176  Fed.  853,  100  C. 
C.  A.  323;  Street  v.  Maryland  Cent  B. 
Co.  (C.  C.  1893)  59  Fed.  25;  FideUty 
Ins.,  Trust  &  Safe  Deposit  Co.  y.  Boa- 
noke  Iron  Co.   (C.  G.  1895)   68  Fed. 
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623;  B.  Borchardt  Co.  t.  Yaryan  Naval 
Stores  Co.  (D.  C.  1913)  206  Fed.  366. 

95.  Proceedings  preliminary  to  Issue. 
—Bibber- White  Co.  v.  White  River  Val. 
Electric  R.  Co.  (1902)  115  Fed.  786, 
63  C.  C.  A.  282;  Bernard  v.  Union 
Trust  Co.  (1908)  159  Fed.  620,  86  C. 
C.  A.  610,  16  L.  R.  A.  (N.  S.)  1118; 
American  Brake  Shoe  &  Foundry  Co. 
V.  Pere  Marquette  R.  Co.  (1913)  205 
Fed.  14,  123  C.  C.  A.  322. 

96.  Sale  or  other  disposition.— Bib- 
ber-White Co.  V.  White  River  Val. 
Electric  R.  Co.  (1902)  115  Fed.  786, 
53  C.  C.  A.  282. 

97.  Validity  in  general.— Alabama 
Iron  &  Ry.  Co.  ▼.  Anniston  Loan  & 
Trust  Co.  (1893)  57  Fed.  25,  6  C.  C. 
A.  242;  Farmers'  Loan  &  Trust  Co. 
V.  Centralia  &  C.  R.  Co.  (1899)  96 
Fed.  636,  37  C.  C.  A.  528;  Stanton  v. 
Alabama  &  C.  R  Co.  (C.  C.  1875) 
Fed.  Cas.  x^o.  13,296;  Stanton  v.  Ala- 
bama &  C.  R.  Co.  (C.  C.  1887)  31 
Fed.  585;  Fidelity  Ins.  &  Safe  Deposit 
Co.  V.  Shenandoah  Iron  Co.  (C.  C. 
1889)  42  Fed.  372;  FideUty  Ins.  & 
Safe-Deposit  Co.  v.  Shenandoah  Iron 
Co.  (C.  C.  1890)  42  Fed.  372;  Central 
Trust  Co.  V.  Sheffield  &  B.  Coal,  Iron 
&  Ry.  Co.  (C.  C.  1890)  44  Fed.  526; 
Bibber-White  Co.  v.  White  River  Val- 
ley Electric  R.  Co.  (C.  C.  1909)  175 
Fed.  470. 

98.  Estoppel.— Central  Trust  Co. 

V.  Seasongood  (1889)  9  S.  Ct  575,  130 
U.  S.  482,  32  L.  Ed.  985;  Alabama 
Iron  &  Ry.  Co.  v.  Anniston  Loan  & 
Trust  Co.  (1893)  57  Fed.  25,  6  C.  C. 
A.  242;  Stanton  v.  Alabama  &  C.  R. 
Co.  (C.  C.  1887)  31  Fed.  585;  Central 
Trust  Co.  V.  Sheffield  &  B.  Coal,  Iron 
&  Railway  Co.  (C.  C.  1890)  44  Fed. 
526. 

99.  Negotiability  and  transfer.— Ber- 
nard V.  Union  Trust  Co.  (1908)  159 
Fed.  620,  86  C.  C.  A.  610,  16  L.  R.  A. 
(N.  S.)  1118;  Stanton  v.  Alabama  &  C. 
R.  Co.  (C.  C.  1875)  Fed.  Cas.  No.  13,- 
296;  Union  Trust  Co.  of  New  York  v. 
Chicago  &  L.  H.  R.  Co.  (C.  C.  1881)  7 
Fed.  513;  Central  Nat.  Bank  of  Boston 
V.  Hazard  (C.  C.  1887)  30  Fed.  484; 
Stanton  v.  Alabama  &  C.  R.  Co.  (C. 
C.  1887)  31  Fed.  585. 

100.  Rights  and  obligations  of  liold- 
ers  in  general.— Union  Trust  Co.  v.  Il- 
linois Midland  Ry.  Co.  (1886)  6  S.  Ct 
809,  117  U.  S.  434,  29  L.  Ed.  963; 
Mercantile  Trust  Co.  v.  Kanawha  & 
O.  Ry.  Co.  (1893)  58  Fed.  6.  7  C.  G. 
A.  3  (distinguishing  Vilas  v.  Page 
[1887]  13  N.  E.  743,  106  N.  Y.  439) ; 
Gordon  v.  Newman  (1894)  62  Fed.  686, 
10  C.  C.  A.  587,  23  U.  S.  App.  660; 
Stanton  v.  Alabama  &  C.  R.  Co.  (C. 
C.  1875)  Fed.  Cas.  No.  13,296;  Bank 
of  Montreal  v.  Thayer  (C.  C.  1881)  7 
Fed.  622;  Central  Nat.  Bank  of  Bos- 
ton V.  Haaard  (C.  C.  1887)  30  Fed. 
484;  Mercantile  Trust  Co.  v.  Kanawha 
&  O.  Ry.  Co.   (C.  C.  1892)   50  Fed. 
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874;  Electrical  Supply  Co.  ▼.  Put-in- 
Bay  Waterworks,  light  &  Railway  Co. 
(a  C.  1898)  84  Fed.  740;  In  re  J.  B. 
&  J.  M.  Cornell  Co.  (D.  C.  1912)  2Q1 
Fed.  381;  Passage  v.  Dansville  &  Mt. 
M.  B.  Co.  (1899)  58  N.  Y.  a  770,  41 
App.  Div.  182. 

101.  Lien  and  priorities.— Miltenber- 
ger  V.  Logansport,  C.  &  S.  W.  It  Co. 
(1882)  1  S.  Ct  140,  106  U.  S.  286,  27 
L.  Ed.  117;  Union  Trust  Co.  v.  Illinois 
Midland  Ry.  Co.  (1886)  6  S.  Ct  809. 
117  U.  S.  434,  29  L.  Ed.  963;  Knee- 
land  V.  Luce  (1891)  12  S.  Ct  32,  141 
U.  S.  491,  35  L.  Ed.  830;  Mercantile 
Trust  Co.  V.  Kanawha  &  O.  Ry.  Co. 
(1893)  58  Fed.  6,  7  C.  C.  A-  3;  Hanna 
V.  State  Trust  Co.  (1895)  70  Fed.  2, 
16  C.  C.  A.  586,  30  L.  R.  A.  201;  Cen- 
tral Trust  Co.  V.  Marietta  &  N.  G.  R. 
Co.  (1896)  75  Fed.  193,  21  C.  C.  A. 
291;  Central  Trust  Co.  v.  Marietta  & 
N.  G.  R.  Co.  (1896)  76  Fed.  209,  21 
C.  C.  A.  307;  Third  Street  A  Suburban 
Ry.  Co.  ▼.  Lewis  (1897)  79  Fed.  196, 
24  C.  C.  A.  482  (appeal  dismissed 
[1899]  19  S,  Ct  451,  173  U.  S.  457,  43 
L.  Ed.  766) ;  Anderson  v.  Condict  (1899) 
93  Fed.  349.  35  C.  C.  A.  335;  Far- 
mers*  Loan  &.  Trust  Co.  v.  Centralia  & 
C.  R.  Co.  (1899)  96  Fed.  636,  37  C.  C. 
A.  528;  First  Nat  Bank  of  Houston 
V.  Bwing  (1900)  103  Fed.  168,  43  C. 
C.  A.  150  (writ  of  certiorari  denied 
[1900]  21  S.  Ct  919,  179  U.  S.  686,  45 
L.  Ed.  386);  Appeal  of  Columbus,  S. 
&  H.  R.  Co.  (1901)  109  Fed.  177,  48 
C.  C.  A.  275;  Bank  of  Commerce  v^ 
Central  Coal  A  Coke  Co.  (1902)  115 
Fed,  878,  53  C.  C.  A.  334;  Royal  Trust 
Co.  V.  Washburn,  B.  &  I.  R.  Ry.  Co. 
(1902)  120  Fed.  11,  57  C.  C.  A.  31; 
Bernard  v.  Union  Trust  Co.  (1908)  159 
Fed.  620,  86  C.  C.  A.  610,  16  L.  R.  A. 
(N.  S.)  1118;  Pennsylvania  Steel  Co. 
V.  New  York  City  Ry.  Co.  (1908)  163 
Fed.  242,  90  C.  C.  Al  188;  No  well  v. 
International  Trust  Co.  (1909)  169 
Fed.  497,  94  C.  C.  A.  589  (writ  of  cer- 
tiorari denied  [1910]  30  Sup.  Ct  694, 
217  U.  S.  603,  54  L.  Ed.  899) ;  Ameri- 
can Trust  Co.  V.  Metropolitan  S.  S.  Co. 
(1911)  190  Fed.  113,  111  C.  C.  A.  376 
(affirming  order  Berwind-Wlute  C]k)al 
Mining  Co.  v.  Same  [C.  C.  1910]  183 
Fed.  250,  writ  of  certiorari  denied 
American  Trust  Co.  v.  Metropolitan  S. 
S.  Co.  [1911]  32  S.  Ct  526,  223  U.  S. 
727,  56  L.  Jfld.  632) ;  Cowden  v.  Wild 
Goose  Mining  &  Trading  Co.  (1912) 
199  Fed.  561,  118  C.  C.  A.  35;  Hervey 
V.  Illinois  Midland  Ry.  Co.  (C.  C.  1884) 
28  Fed.  169;  Central  Trust  Co.  v.  Wa- 
bash, St  L.  &  P.  Ry.  Co.  (C.  C.  1885) 
23  Fed.  863;  Farmers*  Loan  &  Trust 
Co.  Y.  Grape  Creek  Coal  Co.  (C.  C. 
1892)  50  Fed.  481,  16  L.  R.  A.  603 
Mercantile  Trust  Co.  ▼.  Kanawha  &  O. 
Ry.  Co.  (C.  C.  1892)  50  Fed.  874 
Ltaughlin  ▼.  United  States  Rolling 
Stock  Co.  (C.  C.  1894)  64  Fed.  25 
Doe  V.  Northwestern  Coal  &  Transpor 
tation  Co.  (C.  C.  1896)  78  Fed.  62 
Metropolitan  Trust  Co.  t.  Lake  Oitie» 
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Electric  Ry.  Co.  (C.  0.  1900)  100  Fed. 
897;  Pennsylyania  Steel  Co.  v.  New 
York  City  Ry.  Co.  (C.  C.  1908)  105 
Fed.  455;  Pusey  &  Jones  v.  Pennsyl- 
vania Paper  Mills  (C.  C.  1909)  173  Fed. 
634  (decree  affirmed  George  M.  New- 
hall  Engineering  Co.  y.  Egolf  [1911] 
185  Fed.  481,  107  C.  C.  A.  581) ;  Bib- 
ber-White Co.  V.  White  River  Valley 
Electric  Co.  (C.  C.  1909)  175  Fed.  470. 

102.  Payments— Union  Trust  Co.  v. 
Illinois  Midland  Ry.  Co.  (1886)  6  Sup. 
Ct  809,  117  U.  S.  434,  29  L.  Ed.  963; 
Central  Trust  Co.  v.  Wabash,  St  L. 
&  P.  Ry.  Co.  (C.  C.  1885)  23  Fed.  863; 
Mercantile  Trust  Co.  v.  Kanawha  &  O. 
Ry.  Co.  (C.  C.  1892)  60  Fed.  874; 
Doe  V.  Northwestern  Coal  &  Trans- 
portation Co.  (C.  C.  1896)  78  Fed.  62; 
Electrical  Supply  Co.  v.  Put-in-Bay 
Waterworks.  Light  A  Railway  Co.  (C. 
C.  1898)  84  Fed.  740;  In  re  C.  M. 
Burkhalter  &  Co.  (D.  C.  1910)  179  Fed. 
403. 

(DJ  Sale  and  conveyance  or  redelivery 
of  property 

103.  Power  to  authorize  sale  by  re- 
ceivers—Wheeling Bridge  &  Terminal 
Ry.  Co.  V.  Rejnnann  Brewing  Co. 
(1898)  90  Fed.  189,  32  C.  C.  A.  571; 
In  re  Third  Nat  Bank  (D.  C.  1880)  4 
Fed.  775. 

104.  Necessity  and  grounds  for  sale. 

— ^Pennsylvania  R.  Co.  v.  Allegheny  VaL 
R.  Co.  (C.  C.  1890)  42  Fed.  82;  Fidel- 
ity Insurance  Trust  &  Safe  Deposit 
Co.  V.  Roanoke  Iron  Co.  (C.  C.  1897) 
84  Fed.  752;  B|ibber-White  Co.  v. 
White  River  Val.  Electric  R.  Co.  (C. 
C.  1901)  110  Fed.  473;  Wabash  R. 
Co.  V.  West  Side  Belt  R.  Co.  (D.  O. 
1912)  197  Fed.  442. 

105.  Authority  and  duty  of  receiver 
to  sell  in  general^-Hitz  v.  Jenks  (1902) 
22  Sup.  Ct.  596,  185  U.  S.  155,  46  L. 
Ed.  851. 

106.  Necessity  and  grounds  for  sale. 

— Hit2  V.  Jenks  (1902)  22  Sup.  Ct.  598, 
185  U.  S.  155,  46  L.  Ed.  851.  reversing 
decree  (1900)  16  App.  D.  C.  530;  Bib- 
ber-White Co.  V.  White  River  Val. 
Electric  R.  Co.  (C.  C.  1901)  110  Fed. 
473. 

107.  Proceedings  to  procure  and  or- 
der for  sale.— International  Trust  Co.  v. 
Decker  Bros.  (1907)  152  Fed.  78,  81 
C.  C.  A.  302,  11  L.  R.  A.  (N.  S.)  152. 

108.  Notice  of  saie^-City  of  New  Or- 
leans V.  Peake  (1892)  52  Fed.  74,  2  C. 
C.  A.  626. 

109.  Time,  manner,  and  terms  of  sale. 

—Bound  V.  South  Carolina  Ry.  Co. 
(1893)  58  Fed.  473,  7  C.  C.  A.  322; 
Lake  Superior  Iron  Co.  v.  Brown,  Bon- 
nell  &  Co.  (C.  C.  1890)  44  Fed.  539, 
decree  affirmed  Leadville  Coal  Co.  v. 
McCreery  (1891)  12  Sup.  Ct.  28,  141 
U.  S.  475,  38  Lu  Ed.  824. 

110.  Bids  and  payment  of  or  failure 
to   comply    with    bid.r— Fidelity   Insur- 


ance Trust  A  Safe  Deposit  Co.  v.  Roa- 
noke Iron  Co.  (0.  C.  1897)  84  Fed. 
762. 

111.  Report  and  confirmation  of  sale. 

—Fidelity  Insurance,  Trust  &  Safe  De- 
posit Co.  V.  Roanoke  Iron  Co.  (C.  C. 
1897)  84  Fed.  752;  In  re  Third  Nat. 
Bank  (D.  C.  1880)  4  Fed.  775. 

1 12.  Opening  or  vacating  saie.^File8 
▼.  Brown  (1903)  124  Fed.  133,  59  C.  C. 
A.  403;  Farmers'  Loan  &  Trust  Co.  v. 
Burlington  &  S.  W.  Ry.  Co.  (C.  C. 
1887)  32  Fed.  805;  Lake  Superior  Iron 
Co.  V.  Brown,  Bonnell  &  Co.  (C.  C. 
1890)  44  Fed.  539  (decree  affirmed 
LeadviUe  Coal  Co.  v.  McCreery  [18911 
12  Sup.  Ct  28,  141  U.  Sw  475,  88  L. 
Ed.  824;  Fisher  v.  LefferU  (C.  O. 
1901)  105  Fed.  711;  Buchler  y.  Black 
(D.  C.  1913)  205  Fed.  1000. 

lis.  Collateral  attack  on  salo^-Gila 
Bend  Reservoir  &  Irrigation  Co.  v. 
Gila  Water  Co.  (1906)  26  Sup.  Ct  615, 
202  U.  S.  270,  60  li.  Ed.  1023  (affirm- 
ing [1904]  76  Pac  990,  9  Ariz.  57) ;  Mc- 
Ewen  V.  Harriman  Land  Co.  (1905)  138 
Fed.  797,  71  C.  C.  A.  163;  Bradly  v. 
Marine  &  River  Phosphate  Min.  & 
Mfg.  Co.  of  South  Carolina  (C.  C.  1879) 
Fed.  Cas.  No.  1,789,  affirmed  Marine 
&  River  Phosphate  Min.  &  Mfg.  Co.  t. 
Bradley  (1881)  105  U.  S.  176,  26  L. 
Ed.  1034. 

114^  Operation  and  effect  of  sale  In 
generals— Richards  v.  Haliday  (C.  C. 
1899)  92  Fed.  798. 

115.  Title  and  rights  of  purchaserw— 

City  of  New  Orleans  v.  Peake  (1892) 
52  Fed.  74,  2  C.  C.  A.  626;  Downs  t. 
Farmers'  Loan  &  Trust  Co.  (1897)  79 
Fed.  215.  24  C.  C.  A.  500;  Richards 
V.  Halliday  (1901)  112  Fed.  86,  50  C. 
C.  A.  133;  Homer  v.  Continental  & 
Commercial  Trust  &  Savings  Bank 
(1912)  198  Fed.  832»  117  C.  C.  A.  474; 
Drake  v.  Ooodridge  (C.  C.  1869)  Fed. 
Cas.  No.  4,063;  In  re  Third  Nat  Bank 
(D.  C.  1880)  4  Fed.  775;  First  Trust 
&  Savings  Bank  v.  Southern  Indiana 
Ry.  Co.  (D.  C.  1912)  195  Fed.  330. 

116.  Liabilities  of  purchaser^— Cake 
V.  Mohun  (1896)  17  S.  Ct  100,  164 
U.  S.  311,  41  L,  Ed.  447;  Chicago  & 
O.  R.  R.  Co.  V.  McCammon  (1894)  61 
Fed.  772,  10  C.  C.  A.  50;  State  of 
Tennessee  v.  Quintard .  (1897)  80  Fed. 
829,  26  C.  C.  A.  165;  Thompson  y. 
Northern  Pac  Ry.  Co.  (1899)  93  Fed. 
884,  35  C.  C.  A.  357;  St  Louis  S.  W. 
Ry.  Co.  V.  Jackson  (1809)  95  Fed.  560, 
37  C.  C.  A.  165;  Terre  Haute  &  L. 
Ry.  Co.  V.  Harrison  (1899)  96  Fed. 
907,  37  C.  C.  A.  615;  Ohio  Coal  Co. 
V.  Whitcomb  (1903)  123  Fed.  359,  59 
0.  C.  A.  487  (writ  of  certiorari  de- 
nied Whitconib  v.  Ohio  Coal  Co.  [1903] 
24  S.  Ct  841,  191  U.  S.  507,  48  L. 
Ed.  305;  Gray  v.  Grand  Trunk  West- 
em  Ry.  Co.  (1907)  156  Fed.  736,  84 
C.  C.  A.  392  (writ  of  certiorari  denied 
Grand  Trunk  Western  R,  Co.  v.  Gray 
[1907]  28  S.  Ct  260,  207  U.  S.  694, 
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52  li.  Ed.  956);  FarmerB*  Loan  it 
Trast  Ck>.  ▼.  Central  R.  E.  of  Iowa  (O. 
O.  1880)  7  Fed.  537;  Hale  v.  Burling- 
ton, 0.  R.  &  N.  Rj.  Co.  (C.  C.  1881) 
13  Fed.  203;  Farmers'  Loan  &  Trust 
Co.  V.  Central  R.  Co.  of  Iowa  (C.  C. 
1883)  17  Fed.  768;  Blair  t.  Walker 
(C.  C.  1886)  26  Fed.  73  (appeal  dis- 
missed [1889]  10  S.  Ct  1065,  136  U. 
S.  631,  34  L.  Ed.  650);  Stanton  y. 
Alabama  &  C.  R.  Co.  (C.  C.  1887)  81 
Fed.  585;  Jesup  y.  Wabash,  St.  L.  A 
P.  Ry.  Co.  (C.  C.  1890)  44  Fed.  668; 
Central  Tmst  Co.  of  New  York  v.  Cin- 
cinnati, J.  &  M.  Ry.  Co.  (C.  C.  1892) 
58  Fed.  500;  Central  Railroad  Ml  Bank- 
ing Co.  of  Georgia  v.  Farmers*  Loan  & 
Trust  Co.  (C.  C.  1887)  79  Fed.  158; 
Fidelity  Insurance,  Trust  &  Safe  De- 
posit Cb.  V.  Norfolk  &  W.  R.  Co.  (C. 
C.  1898)  88  Fed.  ^15;  MersantUe  Trust 
Co.  V.  St.  Louis  &  S.  F.  Ry.  Co.  (C. 
C.  1900)  99  Fed.  485;  First  Trust  k. 
Sayings  Bank  y.  Southern  Indiana  Ry. 
Co.  (D.  C.  1912)  195  Fed.  330. 

117.  Prooesds  of  sate.  —  Farmers' 
Loan  &  Trust  Co.  y.  Newman  (1885) 
8  S.  Ct.  1364,  127  CJ.  S.  649,  32  L. 
Ed.  303. 

118.  R#convsyancs  and  radellvsry  of 
Pfoparty  an  terminaiion  of  receivor- 
sbip.<^Farmers'  Loan  &  Trust  Co.  y. 
Central  R.  Co.  (C.  C.  1883)  17  Fed. 
758;  Pioneer  Gold  Mining  Co.  y.  Baker 
(C.  C.  1884)  20  Fed.  4. 

VI.  ALLOWANGE  AND  PAYMENT 
f^f   CLAIMS 

lis.  Liabilities  of  property  or  fnnds 
In  hands  of  reo6i^er.F--Shepherd  y.  Pep- 
per (1890)  10  S.  Ct.  438,  133  U.  S. 
626,  33  L.  Ed.  706;    Gay  Mfg.  Co.  y. 

Gittings  <1892)  53  Fed.  45,  3  C.  C.  A. 
422,  8  U.  S.  App.  275;  Jones  y.  Cen- 
tral Trust  Co.  (1896)  73  Fed.  568,  19 
C.  C.  A.  669;  Standard  Cil  Co.  of  Ken- 
tucky y.  Hawkins  (1896)  74  Fed.  395, 
20  C.  C.  A.  468,  83  L.  R.  A.  789,  46 
U.  S.  App.  115;  Denison  &  N.  Ry.  Co. 
y.  Ranney-Alton  Mercantile  Co.  (1900) 
104  Fed.  585.  44  C.  C.  A.  65;  Cox  y. 
Terre  Haute  &  L  R.  Co.  (1904)  133 
Fed.  371,  66  C.  C.  A.  433  (affirming 
decree  [C.  O.  1903]  123  Fed.  439); 
Davis  y.  Duncan  (C.  C.  1884)  19  Fed. 
477;  Central  Trust  Co.  of  New  York 
V.  Cincinnati,  J.  &  M.  R.  Co.    (C.  C. 

1892)  58  Fed.  600;  Pine  Lake  Iron 
Co.  y.  La  Fayette  Car  Works   (C.  C. 

1893)  53  Fed.  853;  New  York  Security 
&  Trust  Co.  y.  Lombard  Inv.  Co.  of 
Kansas  (C.  C.  1896)  73  Fed.  637; 
Stewart  y.  Wisconsin  Cent  R.  Co.  (C. 
C.  1899)  95  Fed.  577;  Pennsylvania 
Steel  Co.  y.  New  York  City  Ry.  Co. 
(D.  0.  1913)  202  Fed.  607,  order  af- 
firmed  (1913)  206  Fed.  .663,  124  C. 
C.  A.  463- 

120.  8ooured  dalms.— De  Visser  y. 
Blackstone  (C.  C.  1868)  Fed.  Cas.  No. 
8,840;  New  York  Security  &  Trust  Co. 
y.  Lombard  Iny.  Co.  of  Kansas  (C.  C. 
1896)  73  Fed.  637;  Doe  y.  Northwest- 
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^rn  Coal  lb  TransportajLLon  Co.  (C.  C. 
1896)  78  Fed.  62;  London  &  8.  F.  Bank 
y.  WiUamette  Steam  Mill,  Lumbering 
&  Manufacturing  Co.  (C.  C.  1897)  80 
Fed.  226;  Lockport  Felt  Co.  y.  Unit- 
ed Box  Board  &  Paper  Co.  (C.  C. 
1911)  189  Fed.  767. 

121.  PresattatloA  and  IIHiio  of  oiaias. 
—Texas  jc  P.  By.  Co.  y.  Manton  (1897) 
17  S.  Ct  216,  164  U.  S.  636,  41  L. 
Bd.  580  (affirming  Texas  &  P.  R.  Co. 
y.  Bloom  [1894]  9  C.  C.  A.  300,  60 
Fed.  979);  U.  8.  Trust  Co.  y.  Terri- 
tory of  New  Mexico  (1902)  22  Sup.  Ct. 
172,  183  U.  8.  635,  46  L.  Ed.  315  (af- 
firming decree  [1900]  62  P.  987,  10  N. 
M.  416) ;  New  England  R.  Co.  y.  Car- 
negie Steel  Co.  (1896)  75  Fed.  54,  21 
C.  C.  A.  219;  Southern  Ry.  Co.  y.  (Car- 
negie Steel  Co.  (1896)  76  Fed.  492,  22 
C.  C.  A.  289  (decree  affirmed  £1900] 
20  S.  Ct  347,  176  U.  S.  257,  44  L.  Ed. 
458);  Southern  Ry.  Co.  y.  Adams 
(1896)  76  Fed.  504,  22  C.  C.  A.  300; 
Empire  Distilling  Co.  y.  McNulta  (1897) 
77  Fed.  700,  23  C.  C.  A.  415  (decree 
affirmed  Dennehy  y.  McNulta  [1898]  86 
Fed.  825,  30  C.  C.  A.  422);  Central 
Trust  Co.  of  New  York  y.  Denver  & 
R.  6.  B.  Co.  (1899)  97  Fed.  239,  38 
C.  C.  A.  143;  Zacher  y.  Fidelity  Truftt 
k.  Safety  Vault  Co.  (1901)  106  Fed. 
593,  45  C.  C.  A.  480  (writ  of  certiorari 
denied  [1901]  21  S.  Ct  024,  181  U.  & 
621,  45  L.  Ed.  1032);  Western  New 
tork  &  P.  R.  Co.  y.  Penn  Refining  Co., 
Limited,  of  Oil  City,  Pa.  (1905)  137 
Fed.  843,  70  C.  C.  A.  23  (judgment  af- 
firmed Penn  Refining  Co.  y.  Western 
New  York  &  P.  R,  Co.  [1908]  28  a 
Ct  268,  208  U.  S.  208,  52  L.  Ed.  456) ; 
Chicago  Gi«at  Western  R.  C!o.  y.  Hul- 
bert  (1913)  205  Fed.  248,  125  C.  C.  A. 
98;  Thompson  y.  Scott  (C.  C.  1876) 
Fed.  Cas.  No.  18,975;  Blair  y.  St 
Louis,  H.  &  K.  R.  Co.  (C.  C.  1884)  19 
Fed.  861;  Thomas  y.  Peoria  &  B.  L 
Ry.  Co.  (C.  C.  1888)  36  Fed.  808  (de- 
cree modified  and  reyersed  Same  y. 
Western  Car  Co.  [1803]  13  S.  Ct  824, 
149  U.  S.  95,  37  L.  Ed.  663) ;  London 
&  S.  F.  Bank  y.  Willamette  Steam 
Mill,  Lumbering  &  Manufacturing  Co. 
(C.  C.  1897)  80  Fed.  226;  Park  y.  New 
York,  L.  E.  &  W.  B.  R.  (C.  C.  1905) 
140  Fed.  799;  Pennsylvania  Steel  Co. 
y.  New  York  City  Ry.  Co.  (C.  C.  1908) 
165  Fed.  458;  In  re  Seaboard  Air  Line 
Ry.  (C.  C.  1909)  166  Fed.  376;  Penn- 
sylyania  Steel  Co.  y.  New  York  City 
Ry.  Co.  (C.  C.  1910)  176  Fed.  469; 
Pennsylvania  Steel  Co.  y.  New  York 
City  Ry.  Co.  (C.  C.  1911)  187  Fed. 
^7;  Ely  y.  Van  Kannel  Revolving 
Door  Co.  (C.  C.  1911)  184  Fed.  459; 
Smith  y.  Jones  Lumber  &  Mercantile 
Co.  (D.  C.  1912)  200  Fed.  647. 

122.  Objactlojis  to  claims  and  pro- 
ceedings thereon^— Blair  v.  St  Louis, 
H.  &  K.  B.  Co.  (C.  C.  1884)  22  Fed. 
471;  Stanton  y.  Alabama  &  C.  B.  Co. 
(C.  C.  1887)  31  Fed.  585;  Central 
Trust  Co.  of  New  York  y.  Wabash,  St» 
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L.  &  P.  Rjr.  Co.  (0.  C.  1891)  46  Fed. 
156;  FeniiBylTama  Steel  Co.  v.  New 
York  City  Ry.  Co.  (C.  C.  1908)  161 
Fed  784;  Pennsylyania  Bteel  Co.  v. 
New  York  City  Ry.  Co.  (C.  C.  1910) 
180  Fed.  790;  Manhattan  Trust  Co.  Ti 
Chicago  Eleotric  Traction  Co.  (C.  C. 
1910)  188  Fed.  1006;  InTestment  Reg- 
istry v.  Chicago  &  H.  Electric  Ry.  Co. 
(D.  C.  1913)  204  Fed.  600. 

123.  Ailowanoe     or     disallowanoew— 

First  Nat  Bank  of  Bethel  ▼.  National 
Pahquioque  Bank  (1871)  81  U.  S.  (14 
Wall)  383,  20  L.  Ed.  840;  Comer  y. 
Felton  (1894)  61  Fed.  731,  10  C.  C.  A. 
28,  22  U.  S.  App.  813;  Bosworth  y. 
Terminal  R.  Ass'n  of  St  Louis  (1899) 
19  S.  Ct  625,  174  U.  S.  182,  43  L. 
Ed.  941  (modifying  judgment  [1897]  80 
Fed.  969,  26  C.  C.  A.  279);  Louis- 
ville Trust  Co.  V.  Louisville,  N.  A.  & 
C.  Ry.  Co.  (1899)  19  S.  Ct  827,  174 
U.  S.  674,  43  L.  Ed.  1130  (reversing 
decree  [1898]  84  Fed.  539,  28  C.  C.  A. 
202);  Southern  Ry.  Co.  v.  Adams 
(1896)  76  Fed.  604,  22  C.  C.  A.  300; 
Morgan's  L.  &  T.  R.  &  S.  S.  Co.  v. 
Moran  (1898)  91  Fed.  22,  33  C.  C.  A. 
313;  Central  Trust  Co.  of  New  York 
Y.  Denver  &  R  G.  R.  Co.  (1899)  97 
Fed.  289,  38  C.  C.  A.  143;  Gibson  v. 
Standard  Automatic  Gas  Engine  Co. 
(1905)  134  Fed.  799,  67  C.  C.  A.  445; 
Thomas  v.  Peoria  &  R.  I.  Ry.  Co.  (C. 
C.  1888)  86  Fed.  808;  New  York  Se- 
curity &  Trust  Co.  V.  Lombard  Inv.  Co. 
(C.  C.  1896)  75  Fed.  172;  Black  v. 
Black  (O.  C.  1899)  93  Fed.  346;  Ste- 
wart Y.  Wisconsin  Cent.  R.  Co.  (C.  C. 
1899)  96  Fed.  577;  Bibber-White  Co. 
v.  White  River  Valley  Electric  R.  Co. 
(C.  C.  1909)  176  Fed.  470. 

124.  Priorities  In  general.— Wood- 
worth  V.  Blair  (1884)  5  S.  Ct  6.  112 
tJ.  S.  8,  28  L.  Ed.  615;  Union  Trust 
Co.  Y.  Illinois  Midland  Ry.  Co.  (1886) 
6  S.  Ct  800,  117  U.  S.  434,  29  L.  Ed. 
963;  St.  Louis,  A.  &  T.  H.  R.  Co.  v. 
Cleveland,  C,  C.  &  L  Ry.  Co.  (1888) 
8  S.  Ct  1011,  125  U.  S.  658,  31  L.  Ed. 
832;  Morgan's  L.  &  T.  R  &  S.  S.  Co. 
V.  Texas  Cent  Ry.  Co.  (1890)  11  S. 
Ct  61,  137  U.  S.  171,  34  L.  Ed.  625; 
Quincy,  M.  &  P.  R.  Co.  v.  Humphreys 
(1892)  12  S.  Ct  787,  145  U.  S.  82,  36 
L.  Ed.  632  (affirming  Central  Trust  Co. 
Y.  Wabash,  St  L.  &  P.  Ry.  Co.  [C.  C. 
1888]  34  Fed.  259);  United  States 
Trust  Co.  V.  Wabash  W.  Ry.  Co.  (1893) 
14  S.  Ct  86,  150  U.  S.  287,  37  L.  Ed. 
1086  (affirming  Central  Trust  Co.  v. 
Wabash,  St  L.  &  P.  Ry.  Co.  [C.  C. 
1889]  38  Fed.  63) ;  Seney  v.  Wabash  W. 
Ry.  Co.  (1893)  14  S.  Ct  94,  150  U.  S. 
310,  87  L.  Ed.  1092;  Southern  Ry.  Co. 
Y.  Carnegie  Steel  Co.  (1900)  20  S.  Ct 
847,  44  L.  Ed.  458  (affirming  decree 
[1896]  76  Fed.  492,  22  C.  C.  A.  289); 
Tod  V.  Kentucky  Union  Ry.  Co.  (1892) 
62  Fed.  241,  3  C.  C.  A.  60,  18  L.  R  A. 
806;  Petersburg  Sav.  &  Ins.  Co.  v.  Del- 
latovre  (1895)  70  Fed.  643,  17  C.  C.  A. 
810;  Foreman  v.  Central  Trust  Ck>.  of 
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New  York  (1896)  71  Fed.  776,  18  C. 
C.  A.  321;  Farmers'  Loan  &  Trust  Co. 
Y.  Northern  Pac.  R  Co.  (1897)  79  Fed. 
227,  24  C.  C.  A.  611;  Veatch  v.  Amer- 
ican Loan  &  Trust  Co.  (1897)  79  Fed. 
471,  26  C.  C.  A.  39  (motion  for  rehear- 
ing allowed  [1897]  84  Fed.  274,  28  C. 
C.  A.  884);  Continental  Trust  Co.  v. 
American  Surety  Co.  (1897)  80  Fed. 
180,  26  C.  C.  A.  864  (certiorari  denied 
[1897]  18  S.  Ct  941,  168  U.  S.  708,  42 
L.  Ed.  1211);  Central  Trust  Co.  of 
New  Tork  v.  Chattanooga,  R.  &  C.  R 
Co.  (1899)  94  Fed.  275,  86  C.  C.  A- 
241;  Tcrre  Haute  &  L  R  Co.  v.  Coz 
(1900)  102  Fed.  826,  42  C.  C.  A.  664 
(writ  of  certiorari  denied  [1901]  21  S. 
Ct  923,  181  U.  S.  018,  45  L.  Bd.  1030) ; 
Illinois  Trust  &  Savings  Bank  v.  Doud 
(1900)  106  Fed.  123,  44  C.  C.  A.  889, 
62  L.  R  A.  481  (affirming  decree  Illi- 
nois Trust  &  Savings  Bank  v.  Ottumwa 
Electric  Ry.  [C.  C.  1898]  89  Fed.  235) ; 
Gregg  V.  Mercantile  Trust  Co.  (1901) 
109  Fed.  220,  48  C.  C.  A.  318;  Niles 
Tool  Works  Co.  v.  Louisville,  N.  A.  & 
g.  Ry.  Co.  (1902)  112  Fed.  561,  50  C. 
C.  A.  390;  Southern  Building  &  Loan 
Ass'n  V.  Carey  (1902)  114  Fed.  288,  52 
C.  C.  A.  174;  Bloomfield  v.  Roy  (1903) 
120  Fed.  502,  56  C.  C.  A.  652;  Boyce 
V.  Continental  Wire  Co.  (1903)  125 
Fed.  740,  60  C.  C.  A.  508;  Michigan 
S.  S.  Co.  V.  Thornton  (1906)  136  Fed. 
134,  69  C.  C.  A.  132;  Atchison,  T.  & 
S.  F.  Ry.  Co.  v.  Osborn  (1906)  148 
Fed.  606,  78  C.  C.  A.  378  (writ  of  cer- 
tiorari denied  Osborn  v.  Atchison,  T.  & 
S.  F.  R  Co.  [1907]  28  S.  Ct  255,  207 
U.  S.  589,  62  L.  Ed.  363) ;  Rodger  Bal- 
last Car  Co.  V.  Omaha,  K  C.  &  E.  R 
Co.  (1907)  154  Fed.  629,  83  C.  C.  A. 
403;  Merchants*  Loan  &  Trust  Co.  v. 
Chicago  Rys.  Co.  (1907)  158  Fed.  923, 
86  C.  C.  A.  87  (reversing  order  Guar- 
anty Trust  Co.  of  New  York  v.  Chicago 
Union  Traction  Co.  [C.  C.  1907]  158 
Fed.  913);  Strain  v.  Palmer  (1908) 
159  Fed.  628,  86  C.  C.  A.  618;  Elmira 
Mechanics'  Soc.  of  New  York  v.  Stanch - 
field  (1908)  160  Fed.  811,  87  C.  C.  A. 
585;  Empire  State  Surety  Co.  v.  Car- 
roll County  (1912)  194  Fed.  593,  114 
C.  C.  A.  435;  Cornell  v.  Nichols  & 
Langworthy  Mach.  Co.  (1912)  201  Fed. 
320,  119  C.  C.  A.  558;  Carbon  Fuel 
Co-  V.  Chicago,  C.  &  L.  R  Co.  (1912) 
202  Fed.  172,  120  C.  C.  A.  460;  Jes- 
Bup  V.  Atiantic  &  G.  R.  Co.  (C.  C. 
1879)  Fed.  Cas.  No.  7,299;  In  re  Dex- 
terville  Mfg.  &  Boom  Co.  v.  Case  (C. 
C.  1880)  4  Fed.  873;  Calhoun  v.  St 
Louis  &  S.  E.  Ry.  Co.  (C.  C.  1880)  14 
Fed.  9;  I>ow  v.  Memphis  &  L.  R  Co. 
(C.  C.  1884)  20  Fed.  260  (decree  mod- 
ified MemphiB  &  L.  R  Co.  v.  Dow  [1887] 
7  S.  Ct  482,  120  U.  S.  287,  30  L.  Ed. 
695) ;  Central  Trust  Co.  v.  Wabash,  St 
L.  &  P.  Ry.  Co.  (C.  C.  1886)  23  Fed. 
863;  Central  Trust  Co.  v.  Wabash,  St 
L.  &  P.  Ry.  Co.  (C.  C.  1887)  30  Fed. 
882;  Central  Trust  Co.  v.  Wabash,  St 
L.  &  P.  Ry.  Co.  (C.  C.  1887)  32  Fed. 
666;   Easton  y.  Houston  &  T.  C.  By. 
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Co.  (C.  C.  1889)  38  Fed.  12;  Farmers' 
Loan  &.  Trust  Co.  v.  Green  Bay,  W.  & 
St.  P.  Ry.  Co.  (C.  C.  1891)  45  Fed. 
664;  Union  Loan  &  Trust  Co.  v.  South- 
em  California  Motor  Road  Co.  (C.  C. 

1892)  51  Fed.  106;  Finance  Co.  of 
Pennsylvania  v.  Charleston,  C.  &  C.  R. 
Co.  (C.  C.  1892)  52  Fed.  678;  Phinlzy 
V.  Augusta  &  K.  R.  Co.  (C.  C.  1894) 
62  Fed.  771;  Newjrass  v.  Atlantic  & 
D.  Ry.  Co.  (C.  C.  1894)  72  Fed.  712; 
Central  Trust  Co.  of  New  York  v.  East 
Tennessee,  V.  &  G.  Ry.  Co.  (C.  C. 
1895)  69  Fed.  658;  Farmers'  Loan  & 
Trust  Co.  V.  Detroit,  B.  C.  &  A.  R. 
Co.  (C.  C.  1895)  71  Fed.  29;  Fidelity 
Insurance,  Trust  &  Safe  Deposit  Co.  v. 
Norfolk  &  W.  R.  Co.  (C.  C.  1896)  72 
Fed.  704;  Farmers*  Loan  &  Trust  Co. 
V.  Northern  Pac.  R,  Co.  (C.  C.  1896) 
74  Fed.  431;  Grand  Trunk  Ry.  Co.  r. 
Central  Vermont  R.  Co.   (C.  C.  1897) 

81  Fed.  60;  Mercantile  Trust  Co.  ▼. 
Baltimore  &  O.  R.  Co.    (C.  C.  1897) 

82  Fed.  360;  Thomas  v.  Cincinnati,  N. 
O.  &  T.  P.  Ry.  Co.  (C.  C.  1898)  91 
Fed.  195,  202;  American  Surety  Co.  v. 
Worcester  Cycle  Mfg.  Co.  (C.  C.  1902) 
114  Fed.  658;  State  Trust  Co.  y.  Kan- 
sas City,  P.  &  G.  R.  Co.  (C.  C.  1903) 
120  Fed.  398;  Central  Trust  Co,  v. 
East  Tennessee,  V.  &  G.  Ry.  Co.  (D. 
C.  1895)  70  Fed.  764;  Isaac  McLean 
Sons  Co.  T.  William  S.  Butler  &  Co. 
<D.  C.  1913)  208  Fed.  730. 

125.  Taxe8.F— City  of  Boston  v.  Beal 
(1893)  55  Fed.  26,  5  C.  C.  A.  26,  5  U. 
S.  App.  253  (affirming  [C.  O.  1892]  51 
Fed.  306) ;  Comer  v.  Polk  Co.  (1897) 
81  Fed.  921,  27  C.  C.  A.  1;  U.  S.  Trust 
Co.  V.  MercantUe  Trust  Co.  (1898)  88 
Fed.  140,  31  C.  C.  A.  427  (affirming 
decree  Mercantile  Trust  Co.  v.  Atlan- 
tic &  P.  R.  Co.  [C.  C.  1897]  80  Fed. 
18);  First  Nat  Bank  of  Houston  v. 
Ewing  (1900)  103  Fed.  168,  43  C.  C. 
A.  150  (writ  of  certiorari  denied  [1900] 
21  S.  Ct.  919,  179  U.  S.  686,  45  L.  Ed. 
386);    Ex    parte   Chamberlain    (C.   C. 

1893)  55  Fed.  704;  Wheeler  v.  Wal- 
ton &  Whann  Co.  (C.  C.  1895)  65  Fed. 
720;    Ledoux  v.  La  Bee   (C.  C.  1897) 

83  Fed.  761;  Fidelity  Insurance,  Trust 
&  Safe  Deposit  Co.  v.  Roanoke  Iron 
Co.  ^(C.  C.  1898)  84  Fed.  744. 

126.  Expenses  of  receivership.— Lou- 
isville, E.  &  St  L.  R.  Co.  V.  Wilson 
(1891)  11  S.  Ct  405,  138  U.  S.  501,  34 
L.  Ed.  1023;  Palmer  v.  State  of  Tex- 
as (1909)  29  S.  Ct  230,  212  U.  S.  118, 
53  L.  Ed.  435  (modifying  judgment 
State  of  Texas  v.  Palmer  [1907]  158 
Fed.  705,  85  C.  O.  A,  603,  22  L.  R.  A. 
[N.  S.]  316);  Petersburg  Sav.  &  Ins. 
Co.  V.  DeUatorre  (1895)  70  Fed.  643, 
17  O.  0.  A.  310;  Mercantile  Trust  Co. 
V.  Farmers*  Loan  &,  Trust  Co.  (1897) 
81  Fed.  254,  26  C.  C.  A.  383  (affirm- 
ing decree  Same  v.  St  Louis  &  S.  F. 
Ry.  Co.  [C.  C.  1896]  71  Fed.  601;  cer- 
tiorari denied  [1897]  18  S.  Ct  944,  168 
U.  S.  710,  42  L.  Ed.  1213);  Pennsyl- 
vania Co.  for  Insurance  on  Lives  and 
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for  Granting  Annuities  v.  Jacksonville, 
T.  &  K.  W.  Ry.  Co.  (1899)  93  Fed. 
60,  35  C.  C.  A.  202;  Elk  Fork  OU  A 
Gas  Co.  V.  Foster  (1900)  99  Fed.  495, 
39  C.  C.  A.  615;  Weed  v.  Central  of 
Georgia  Ry.  Co.  (0.  C.  A,  1900)  100 
Fed.  162;  Dickinson  T.  Saundere 
(1904)  129  Fed.  16,  63  C.  C.  A.  666; 
Guaranty  Trust  Co.  of  New  York  v. 
Chicago  Rys.  Co.  (1911)  185  Fed.  411. 
109  C.  C.  A.  18  (writ  of  certiorari  de- 
nied [1911]  31  S.  Ct  720,  220  U.  S.  616. 
55  L.  Ed.  611) ;  JEtna  Life  Ins.  Co.  v. 
Leonard  (1911)  186  Fed.  148,  108  C. 
C.  A.  260;  Linen  Thread  Co.  v.  A. 
Booth  &  Co.  (1911)  192  Fed.  515,  113 
C.  C.  A.  71;  Bayliss  v.  Lafayette,  M. 
&  B.  Ry.  Co.  (C.  C.  1879)  Fed.  Cas.  No. 
1.141;  Hiles  v.  Case  (C.  C.  1880)  14 
Fed.  141;  American  Loan  &  Trust  O). 
V.  South  Atlantic  &  O.  R.  06.  (O.  C. 
1896)  81  Fed.  62;  Sowles  v.  National 
Union  Bank  (C.  C.  1897)  82  Fed.  139; 
Elk  Fork  Oil  &  Gas  Co.  v.  Jennings 
(0.  C.  1898)  90  Fed.  767;  Fidelity  In- 
surance, Trust  &  Safe  Deposit  CJo.  v. 
Norfolk  &  W.  R.  Co.  (0.  C.  1902) 
114  Fed.  389  (judgment  affirmed  Hamp- 
ton V.  Same  [1904]  127  Fed.  662.  62 
C.  O.  A.  388);  Bowker  v.  Haight  & 
Freese  Co.  (C.  C.  1908)  161  Fed.  655 
(order  modified  [1909]  170  Fed.  67,  96 
O.  O.  A.  343);  Bibber- White  Co.  v. 
White  River  Valley  Electric  B.  Co.  (O. 
O.  1909)  175  Fed.  470;  Barker  v.  South- 
ern Building  &  Loan  Ass'n  (0.  0. 
1910)  181  Fed.  636;  Burroughs  v.  Tox- 
away  Co.  (O.  O.  1910)  182  Fed.  129 
(decree  reversed  [1911]  185  Fed.  435. 
107  0.  O.  A.  505) ;  Ely  v.  Van  Kannel 
Revolving  Door  Co.  (C.  O.  1911)  184 
Fed.  459;  Cornell  v.  Nichols  &  Lang- 
worthy  Mach.  Co.  (0.  C.  1911)  189 
Fed.  556. 

127.  Expenses  of  continuing  business 

by  receiver.— Meyer  v.  Western  Car  Co. 
(18S0)  102  U.  S.  1,  26  L.  Ed.  S&; 
Miltenberger  v.  Logansport,  C.  &  S.  W. 
R,  Co.  (1882)  1  Sup.  Ct  140.  106  U. 
S.  286,  27  L.  Ed.  117;  Burnham  v. 
Bowen  (1884)  4  Sup.  Ct  675,  -111  U. 
S.  776,  28  L.  Ed.  596;  Union  Trust  Co. 
V.  UUnois  Midland  Ry.  Co.  (1886)  6 
Sup.  Ct.  809,  117  U.  S.  434,  29  U  Ed. 
963;  Union  Trust  Co.  v.  Morrison 
(1888)  8  Sup.  Ct.  1004,  125  U.  S.  591, 
31  L.  Ed.  825;  Kneeland  v.  American 
I^an  &  Trust  Co.  (1890)  10  Sup.  Ct 
950,  136  U.  S.  89,  34  I*  Ed.  379;  Quin- 
cy,  M.  &  P.  R,  Co.  V.  Humphreys 
(1892)  12  Sup.  Ct.  787,  145  U.  S.  82, 
36  L.  Ed.  632  (affirmed  Central  Trust 
Co.  V.  Wabash,  St  L.  &  P.  Ry.  Co. 
[C.  0.  1888]  34  Fed.  259) ;  Thomas  v. 
Western  Car  Co.  (1893)  13  Sup.  Ct 
824,  149  U.  S.  95,  37  L.  Ed.  663  (af- 
firming Thomas  v.  Peoria  &  R.  I.  Ry. 
Co.  [0.  C.  1888]  36  Fed.  808) ;  Virginia 
&  A.  Coal  Cow  V.  Central  Railroad  & 
Banking  Co.  of  Georgia  (1898)  18  Sup. 
Ct.  657,  170  U.  S.  355,  42  L.  Ed.  1068 
(affirming  decree  Clark  v.  Central 
Railroad   &   Banking   Co.    of   Georgia 
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[18951  66  Fed.  803,  14  C.  O.  A.  112) ; 
St.  Louis  S.  W.  Ry.  Co.  v.  Holbrook 
(1896)  73  Fed.  112,  19  C.  C.  A.  385; 
Jones  V.  Central  Trust  Co.  (1896)  73 
Fed.  668. 19  C.  C.  A.  569,  43  U.  S.  App. 
224;  Savannah,  F.  &  W.  Ry.  Co.  ▼. 
JacksonvUle,  T.  &  K.  W.  Ry.  Co.  (1897) 
79  Fed.  35,  24  C.  C.  A.  437;  Central 
Trust  Co.  V.  East  Tennessee,  V.  &  G. 
R.  Co.  (1897)  80  Fed.  624,  26  C.  O. 
A.  30;  Mercantile  Trust  Co.  v.  Farm- 
ers' Loan  &  Trust  Co.  (1897)  81  Fed. 
254,  26  C.  C.  A.  383  (affirming  decree 
Same  v.  St.  Louis  &  S.  F.  Ry.  Co.  [O. 
C.  1896]  71  Fed.  601.  certiorari  denied 
[1897]  18  Sup.  Ct.  944,  168  U.  S.  710. 
43   L.    Ed.    1213);     Cross    v.    Evans 

(1898)  86  Fed.  1,  29  C.  C.  A.  523; 
Pennsylvania  Co.  for  Insurance  on 
Lives  and  for  Granting  Annuities  v. 
Jacksonville,    T.    &    K.    W.    Ry.    Co. 

(1899)  93  Fed.  60,  35  C.  C.  A.  202; 
Reinhart  v.  Augusta  Min.  &  Inv.  Co. 
(1899)  94  Fed.  901,  36  C.  C.  A.  541; 
International  Trust  Co.  v.  T.  B.  Town- 
send  Brick  &  Contracting  Co.  (1899)  95 
Fed.  850,  37  C.  C.  A.  396;  First  Nat 
Bank  of  Houston  v.  Bwing  (1900)  103 
Fed.  168,  43  C.  C.  A.  150  (writ  of  cer- 
tiorari denied  [1900]  21  Sup.  Ct.  919, 
179  U.  S.  686,  45  L.  Ed.  386) ;  Rodger 
Ballast  Car  Co.  v.  Omaha,  K.  C.  &  B. 
R.  Co.  (1907)  154  Fed.  629,  83  C.  C. 
A.  403;  People's.  Sav.  Bank  &  Trust 
Co.  V.  Rogers  (1910)  177  Fed.  386, 
100  C.  C.  A.  618;  Missouri.  K.  &  T. 
Ry.  Co.  V.  City  Trust  Co.  (1913)  209 
Fed.  45,  126  C.  C.  A.  187;  Davenport 
V.  Alabama  &  C.  R.  Co.  (C.  C.  1875) 
Fed.  Cas.  No.  3,588;  Western  Division 
of  Western  N.  C.  R.  Co.  v.  Drew  (C. 
C.  1879)  Fed.  Cas.  No.  17.434;  Dow 
V.  Memphis  &  L.  R.  Co.  (C.  C.  1884)  20 
Fed.  260;  Blair  v.  St.  Louis,  H.  & 
K,  R.  Co.  (C.  C.  1885)  23  Fed.  523; 
Central  Trust  Co.  v.  Wabash,  St.  L. 
&  P.  Ry.  Co.  (C.  C.  1885)  25  Fed.  69; 
Blair  v.  St.  Louis,  H.  &  K.  R.  Co. 
(C.  C.  1885)  25  Fed.  232;  U.  S.  Trust 
Co.  V.  New  York,  W.  S.  &  B.  R.  Co. 
(C.  C.  1885)  25  Fed.  800;  Central 
Trust  Co.  V.  Wabash,  St.  L.  &  P.  Ry. 
Co.  (C.  C.  1887)  30  Fed.  332;  Farm- 
ers* Loan  &  Trust  Co.  v.  Vicksburg 
&  M.  R.  Co.  (C.  C.  1888)  33  Fed.  778; 
Central  Trust  Co.  v.  Wabash.  St  L.  & 
P.  Ry.  Co.  (C.  C.  1888)  34  Fed.  259; 
Brown  v.  Toledo,  P.  &  W.  R.  Co.  (C. 
C.  1888)  35  Fed.  444;  Thomas  v. 
Peoria  &  R.  L  R.  Co.  (C.  C.  1888)  36 
Fed.  806;  Farmers*  Loan  &  Trust  Co. 
V.  Chicago  &  A.  Ry.  Co.  (C.  C.  1889) 
42  Fed.  6;  Central  Trust  Co.  of  New 
York  V.  Wabash,  St  L.  &  P.  Ry.  Co. 
(C.  C.  1891)  46  Fed.  26;  Phinizy  v. 
Augusta  &  K.  R.  Co.  (C.  C.  1894)  62 
Fed.  771;  Bound  v.  South  Carolina 
Ry.  Co.  (C.  C.  1894)  174  Fed.  729; 
Central  Trust  Co,  of  New  York  v.  Char- 
lotte. C.  &  A.  R.  Co.  (C.  O.  1895)  65 
Fed.  264;  Farmers'  Loan  &  Trust  Co. 
V.  Northern  Pac.  R.  Co.  (C.  O.  1895) 
68  Fed.  36;  Farmers'  Loan  &  Trust 
Co.  Y.  Northern  Pac  R,  Co.   <C,   C. 


1895)  71  Fed.  245;  New  York  Se- 
curity &  Trust  Co.  V.  Louisville,  E. 
&  St  L.  C.  R  Co.  (C.  C.  1897)  79 
Fed.  386;  Mercantile  Trust  Co.  v. 
Baltimore  &  O.  R.  Co.  (C.  C.  1897) 
82  Fed.  360;  Grand  Trunk  Ry.  Co.  v. 
Central  Vermont  R.  Co.  (C.  C.  1898) 
88  Fed.  636;  Fordyce  v.  Omaha,  Kan- 
sas City  &  B.  R.  R.  (C.  C.  1906)  145 
Fed.  544;  Meyer  Rubber  Co.  v.  George- 
town &  W.  It  Co.  (C.  C.  1909)  174 
Fed.  731  (decree  affirmed  Willcox  v. 
Jones  [1910]  177  Fed.  870,  101  C.  C. 
A.  84);  Finance  Co.  of  Pennsylvania 
V.  Trenton  &  N.  B.  Ry.  Co.  (C.  C. 
1909)  189  Fed.  282;  Pennsylvania 
Steel  Co.  V.  New  York  City  Ry.  Co. 
(C.  C.  1911)  190  Fed.  609  (decree 
modified  [1912]  198  Fed.  721.  117  C. 
C.  A.  503) ;  In  re  J.  B.  &  J.  M.  Cornell 
Co.   (D.  C.  1912)  201  Fed.  381. 

128.  Priority  of  unsecured  debts  In- 
curred before  receivership  to  pre-ex- 
isting liens,  In' gen eralw— Union  Trust 
Co.  V.  Morrison  (1888)  8  Sup.  Ct.  1004, 
125  U.  S.  591,  31  L.  Ed.  825;  Kneeland 
V.  American  Ix)an  &  Trust  Co.  (1890) 
10  Sup.  Ct.  950,  136  U.  S.  89,  34  L. 
Ed.  379;  Kneeland  v.  Bass  Foundry 
&  Machine  Works  (1891)  11  Sup.  Ct 
857,  140  U.  S.  592,  35  L.  Ed.  543; 
Louisville  Trust  Co.  v.  Louisville,  N. 
A.  &  C.  Ry.  Co.  (1899)  19  Sup.  Ct. 
827,  174  U.  S.  674,  43  L.  Ed.  1130 
(reversing  decree  [1898]  84  Fed.  639, 
28  C.  C.  A.  202);  Southern  Ry.  Co. 
V.  Carnegie  Steel  Co.  (1900)  20  Sup. 
Ct  347,  176  U.  S.  257,  44  L.  Ed.  458 
(decree  affirmed  [1896]  76  Fed.  492,  22 
C.  C.  A.  289);  Finance  Co.  of  Penn- 
sylvania V.  Charleston,  C.  &  C.  R.  Co. 
(1894)  62  Fed.  205,  10  C.  C.  A.  323; 
Farmers*  Loan  &  Trust  Co.  v.  Long- 
worth  (1897)  83  Fed.  336,  27  C.  C.  A. 
541;  Farmers'  Loan  &  Trust  Co.  v. 
Nestelle  (1897)  79  Fed.  748,  25  C.  C. 
A.  194;  Central  Trust  Co.  of  New  York 
V.  Hennen  (1898)  90  Fed.  £93,  33  C.  C. 
A.  189;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Osborn  a906)  148  Fed.  606,  78  C. 
C.  A.  378  (writ  of  certiorari  denied 
Osborn  v.  Atchison,  T.  &  S.  F.  R.  Co. 
[1907]  28  Sup.  Ct.  255,  207  U.  S.  589,. 
52  L.  Ed.  353);  Denniston  v.  Chicago, 
A.  &  St  L.  R.  Co.  (C.  C.  1864)  Fed. 
Cas.  No.  3,800;  King  v.  Ohio  &  M.  Ry. 
Co.  (C.  C.  1878)  Fed.  Cas.  No.  7,801; 
Skiddy  v.  Atlantic,  M.  &  O.  R.  Co.  (C. 
C.  1879)  Fed.  Cas.  No.  12,922;  Hiles 
V.  Case  (C.  C.  1880)  14  Fed.  141; 
Farmers*  Loan  &  Trust  Co.  v.  Mis- 
souri, L  &  N.  Ry.  Co.  (C.  C.  1884)  21 
Fed.  264;  Blair  v.  St  Louis,  H.  &  K. 
R.  Co.  (C.  C.  1885)  23  Fed.  521; 
Mercantile  Trust  Co.  v.  Pittsburgh  & 
W.  R.  Co.  (C.  C.  1887)  29  Fed.  732; 
Bound  V.  South  Carolina  Ry.  Co.  (O. 
C.  1891)  47  Fed.  30;  Williams  v. 
Groat  (C.  C.  1896)  73  Fed.  59;  Ames 
V.  Union  Pac.  Ry.  Co.  (C.  C.  1896)  74 
Fed.  335;  Mercantile  Trust  Co.  t. 
Baltimore  &  O.  R.  Co.  (C.  0.  1897) 
79  Fed.  389;  Grand  Trunk  Ry.  Co.  v. 
Central  Vermont  R,  Co.  (C.  C.  1898) 
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88  Fed.  620;  Lee  ▼.  Pennaylvania  Trac- 
tion Co.  (C.  C.  1900)  105  Fed.  405; 
Lockport  Felt  Co.  v.  United  Box  Board 
&  Paper  Co.  (C.  C.  1910)  182  Fed.  32& 
129.  Purpose  for  which  doht  was  eon- 
tracted.^Northern  Pac.  R.  Co.  v.  La- 
ment (1895)  69  Fed.  23,  16  C.  C.  A. 
364;  Scott  ▼.  Farmers'  Loan  &  Trust 
Co.  (1895)  69  Fed.  17, 16  C.  C.  A.  358; 
Veatch  v.  American  Loan  &  Trust  Co. 
(1897)  79  Fed.  471.  25  C.  C.  A.  39 
(motion  for  rehearing  allowed  [1897]  84 
Fed.  274,  28  C.  C.  A.  384) ;  Rhode  Is- 
land Locomotive  Works  v.  Continental 
Trust  Co.  (1900)  108  Fed.  5.  47  C.  C. 
A.  147  (writ  of  certiorari  denied  [1903] 

23  S.  Ct.  847,  187  U.  S.  649,  47  U  Ed. 
348) ;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Osborn  (1906)  148  Fed.  606,  78  C.  C. 
A.  378  (writ  of  certiorari  denied  Os- 
born ▼.  Atchison,  T.  &  S.  F.  R.  Co. 
[1907]  28  S.  Ct  255,  207  U.  S.  589, 
52  L.  Ed.  353) ;  Investment  Co.  v.  Ohio 
&  N.  W.  R.  Co.  (C.  C.  1888)  36  Fed. 
48;  Bound  v.  South  Carolina  Ry.  Qo. 
(C.  C.  1892)  51  Fed.  58;  Farmers' 
Loan  &  Trust  Co.  v.  American  Water- 
works CJo.  (C.  C.  1895)  107  Fed.  23; 
Ames  v.  Union  Pac.  Ry.  Co.  (C.  C. 
3896)  74  Fed.  335;  Front  Street  Cable 
Ry.  Co.  V.  Drake  (C.  C.  1897)  84  Fed. 
257;  Fordyce  v.  Omaha,  Kansas  City 
&  E.  R.  R.  (C.  C.  1906)  145  Fed.  544; 
Pennsylvania  Steel  Co.  v.  New  York 
City  Ry.  Co.  (C.  C.  1908)  166  Fed. 
457;  Pennsylvania  Steel  Co.  v.  New 
York  City  Ry.  Co.  (C.  O.  1909)  165 
Fed.  485;'  Guaranty  Trust  Co.  of  New 
York  V.  Metropolitan  St  Ry.  Co.  (C.  C. 
1910)  180  Fed.  637. 

130. Salary  of  offloers  and  coun- 
sel fees.— Finance  Co.  of  Pennsylvania 
V.  Charleston,  C.  &  C.  R.  Co.  (C.  C. 
1892)  52  Fed.  526;  National  Bank  of 
Augusta  V.  Carolina,  K.  &  W.  R.  Co. 
(C.  C.  1894)  63  Fed.  25;  Seaboard  Air 
Line  Ry.  v.  Continental  Trust  Co.  (C. 
C.  1908)  166:  Fed.  597. 

I3t.  -—  Labor,  supplies,,  anil  ma- 
terials furnished.— Louisville,  E.  &  St 
L.  R.  Co.  V.  Wilson  (1891)  11  S.  Ct 
405,  138  U.  S.  501,  34  L.  Ed.  1023; 
Kneeland  v.  Bass  Foundry  &  Machine 
Works  (1891)  11  S.  Ct  857,  140  U.  S. 
592,  35  L.  Ed.  543;  Lackawanna  Iron 
&  CJoal  Co.  V.  Farmers'  Loan  &  Trust 
Co.  (1900)  20  S.  Ct  363.  176  U.  S. 
298,  44  L.  Ed.  475  (affirming  decree 
[1897]  79  Fed.  202,  24  C.  C.  A.  487) ; 
Southern  Ry.  Co.  v.  Carnegie  Steel  Co. 
(1896)  76  Fed.  492.  22  C.  C.  A.  289 
(decree  affirmed  [1900]  20  S.  Ct  347, 
176  U.  S.  257,  44  L.  Ed.  458) ;  Same 
V.  American  Brake  Co.  (1896)  76  Fed. 
502,  22  C.  C.  A.  298;  Lackawanna  Iron 
&,  Coal  Co.  V.  Farmers'  Loan  ft  Trust 
Co.  (1897)  79  Fed.  202,  24  C.  C.  A. 
487  (decree  affirmed  [1900]  20  S.  Ct 
363,  176  U.  S.  298,  44  L.  Ed.  475); 
Southern  Development  Co.  v.  Farmers' 
Loan  &  Trust  Co.  (1897)  79  Fed.  212, 

24  C.  C.  A.  497;  Central  of  Georgia 
Ry.  Co.  V.  Hitchcock   (1899)  91  Fed. 
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209,  33  C.  C.  A.  453;  Felton  v.  City  of 
Cincinnati  (1899)  95  Fed.  336,  37  C.  C. 
A.  88;  Appeals  of  Columbus,  S.  &  H.  R. 
Co.  (1901)  109  Fed.  177,  48  C.  C.  A. 
275;  Dickinson  v.  Saunders  (1904)  129 
Fed.  16,  63  C.  C.  A.  666;  Turner  v. 
Indianapolis,  B.  ft  W.  Ry.  Co.  (O.  O. 
1878)  Fed.  Cas.  No.  14,258;  Taylor  ▼. 
Philadelphia  ft  R.  R.  Co.  (C.  C.  1880) 
7  Fed.  377;  Finance  Co.  of  Pennsyl- 
vania V.  Charleston,  C.  ft  C.  R.  Co.  (C. 
C.  1892)  49  Fed.  693;  Kansas  Loan  ft 
Trust  Co.  V.  Electric  Ry.,  Light  ft 
Power  Co.  of  Sedalia,  Mo.  (C.  C.  1901) 
108  Fed.  702;  City  Trust  Co.  v.  Sedal- 
ia Light  ft  Traction  Co.  (D.  O.  1912) 
195  Fed.  846;  Pennsylvania  Steel  Co. 
v.  New  York  City  Ry.  Co.  (D.  C.  1913) 
208  Fed.  16a 

132.  — —  Nature  and  purpose  of 
labor,  8uppllee»  and  materials^— South- 
ern Ry.  Co.  V.  Carnegie  Steel  Co. 
(1900)   20  S.  Ct  347,  176  U.  S.  257, 

44  L.  Ed.  458  (affirming  decree  [1896) 
76  Fed.  492,  22  C.  C.  A.  289) ;  Lack- 
awanna Iron  &  Coal  Co.  v.  Farmers' 
Loan  ft  Trust  Co.  (1900)  20  S.  Ct 
863,  176  U.  S.  298,  44  L.  Ed.  475  (af- 
firming decree  [1897]  79  Fed.  202,  24 
C.  C.  A.  487);  First  Nat  Bank  of 
Houston  V.  Ewing  (1900)  103  Fed.  168, 
43  C.  C.  A.  150  (writ  of  certiorari  de- 
nied [1900]  21  S.  Ct  919, 179  U.  S.  686, 

45  L.  Ed.  386;  Rhod«  Island  Locomo- 
tive Works  V.  Continental  Trust  CJo. 
(1900)  108  Fed.  5,  47  C.  C.  A.  147 
(writ  of  certiorari  denied  [1903]  23  S. 
Ct  847,  187  U.  S.  649,  47  L.  Ed.  348); 
Guaranty  Trust  Co.  of  New  York  v. 
(Jalveston  City  R.  <3o.  (1901)  107  Fed. 
311,  46  C.  C.  A.  305  (writ  of  certiorari 
denied  Paul  Shean  Sanitary  Plumbing  ft 
Manufacturing  (Do.  v.  Guaranty  Trust 
Co.  of  New  York  [1901]  21  S.  Ct  925, 
181  U.  S.  622,  45  L.  Ed.  1032);  South- 
ern Ry.  Co.  V.  Chapman  Jack  Co. 
(1902)  117  Fed.  424,  54  C.  C.  A.  598; 
Southern  Ry.  Co.  v.  Ensign  Mfg.  Co. 
(1902)  117  Fed.  417,  54  C.  C.  A.  591; 
Cleveland,  C.  ft  S.  Ry.  Co.  v.  Knicker- 
bocker Trust  Co.  (C.  C.  1898)  86  Fed. 
73;  Stewart  v.  Wisconsin  Cent  R.  Co. 
(C.  C.  1899)  95  Fed.  577. 

133. Rentals     and     tralllo     and 

mileage  indances.— Finance  Co.  of 
Pennsylvania  v.  Charleston,  C.  ft  C. 
R.  Co.  (1894)  62  Fed.  206,  10  C.  C.  A. 
323;  Mather  Humane  Stock  Transp. 
Co.  V.  Anderson  (1896)  76  Fed.  364,  22 
C.  C.  A.  109;  Pullman's  Pahice  Car 
Co.  V.  American  Loan  ft  Trust  Co. 
(1897)  84  Fed.  18,  28  C.  C.  A.  263 
(applying  Thomas  v.  Western  CSar  Co. 
[1893]  13  Sup.  Ct  824,  149  U.  8.  95, 
37  L.  Ed.  663);  Phitt  v.  Philadelphia 
ft  R.  R.  Co.  (1898)  84  Fed.  635,  28  C. 
C.  A.  488;  Louisville  ft  N.  R.  Co.  v. 
Central  Trust  Co.  (1898)  87  Fed.  600, 
31  C.  C.  A.  89;  Gregg  v.  Mercantile 
Trust  Co.  (19(»1)  109  Fed.  220,  48  C. 
C.  A.  318;  Monsarrat  v.  Mercantile 
Trust  Co.  (1901)  109  Fed.  230,  48  C. 
C.  A.  828;  St  Lovls  Merchants*  Bridge 
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Terminal  By.  Co.  t.  Continental  Trust 
Co.  (1901)  111  Fed.  669,  49  C.  C.  A. 
629;  Thomas  ▼.  Peoria  &  B.  I.  Ry. 
Co.  (C.  C.  1888)  36  Fed.  808  (decree 
modified  and  reversed  Thomas  y.  West- 
em  Car  Co.  [1803]  18  S.  Ct  824,  149 
U.  S.  95,  37  L.  Ed.  663) ;  Central  Trust 
Co.  of  New  Yo*rk  y.  Wabash,  St  L.  & 
P.  By.  Co.  (C.  C.  1891)  46  Fed.  26; 
New  York,  P.  lb  O.  B.  Co.  y.  New 
York,  L.  E.  &  W.  B.  Co.  (C.  C.  1893) 
58  Fed.  268;  Western  Union  TeL  Co. 
y.  Boston  Safe-Deposit  &  Trust  Co. 
(C.  C.  1898)  87  Fed.  788;  Grand 
Trunk  By.  Co.  y.  Central  Vermont  R 
Co.  (C.  C.  1898)  90  Fed.  163;  Man- 
hattan Trust  Co.  y.  Sioux  City  &  N. 

B.  Co.  (C.  C.  1900)  102  Fed.  710,  de- 
cree reversed  Same  v.  Trust  Co.  of 
North  America  (1901)  107  Fed.  328, 
46  C.  C.  A.  322,  writ  of  certiorari  de- 
nied Trust  Co.  of  North  America  y. 
Manhattan  Trust  (3o.  (1901)  21  S.  Ct 
025,  181  U.  S.  622,  45  L.  Ed.  1032. 

134.  Diversion     of     Income.  — Union 

Trust  Co.  of  New  York  v.  Souther 
(1883)  2  S.  Ct  295,  107  U.  S.  591,  27 
L.  Ed.  488;  Same  v.  Fitzgerald  (1882) 
2  S.  Ct  298,  107  U.  S.  595,  27  L.  Ed. 
490;  Bumham  v.  Bowen  (1884)  4  S. 
Ct  675,  111  U.  S.  776,  28  L.  Ed.  596; 
Union  Trust  Co.  y.  Illinois  Midland  By. 
Co.  (1886)  6  S.  Ct  809,  117  U.  S. 
434,  29  L.  Ed.  963;  St  Louis,  A.  &  T. 
H.  B.  Co.  y.  Cleveland,  C,  C.  &  I.  By, 
Co.  (1888)  8  S.  Ct  1011,  125  U.  S. 
658,  31  L.  Ed.  832;  Texas  &  P.  By. 
Co.  V.  Manton  (1897)  17  8.  Ct  216, 
164  U.  S.  636,  41  L.  Ed.  580;  Same  y. 
Bloom  (1894)  60  Fed.  979,  9  C.  C.  A. 
300  (followiug  Bailway  Co.  v.  Johnson 
[1890]  13  S.  W.  463,  76  Tex.  421,  18 
Am.  St  Bep.  60) ;  Southern  By.  Co.  y. 
Carnegie  Steel  Co.  (1900)  20  S.  Ct 
347.  176  U.  S.  257,  44  L.  Ed.  458  (af- 
firming decree  [1896]  76  Fed.  492,  22 

C.  C.  A.  289) ;  Clark  y.  Central  Bail- 
road  &  Banking  Co.  of  Ckorgia  (1895) 
66  Fed.  803,  14  C.  C.  A.  112  (decree 
affirmed  Virginia  &  A.  Coal  Co.  y.  Cen- 
tral B.  &  Banking  Co.  of  Georgia 
[1898]  .18  S.  Ct  657,  170  U.  S.  356. 
42  L.  Ed.  1068);  Southern  By.  Co.  y. 
Carnegie  Steel  Co.  (1896)  76  Fed.  492, 
22  C.  C.  A.  289  (decree  affirmed  [1900] 
20  S.  Ct  347,  176  U.  S.  257,  44  L.  Ed. 
458);  Southern  By.  Co.  y.  American 
Brake  Co.  (1896)  76  Fed.  502,  22  C. 
C.  A.  298;  Veatch  y.  American  Loan 
&  Trust  Co.  (1897)  79  Fed.  471,  26 
C.  C.  A.  39  (motion  for  rehearing  al- 
lowed [1897]  84  Fed.  274,  28  C.  C.  A. 
384) ;  Central  Trust  Co.  y.  Bast  Ten- 
nessee, V.  &  G.  B.  Co.  (1897)  80  Fed. 
624,  26  C.  C.  A.  30;  Buhlender  v.  Ches- 
apeake, O.  A;  S.  W.  B.  Co.  (1898)  91 
Fed.  5,  33  C.  C.  A.  299;  lUinois  Trust 
&  Savings  Bank  v.  Doud  (1900)  106 
Fed.  123.  44  C.  C.  A.  380,  52  L.  B. 
A.  481  (affirming  decree  Illinois  Trust 
&  Sayings  Bank  v.  Ottumwa  Electric 
By.  [C.  C.  1898]  89  Fed.*  235);  Gregg 
y.  Mercantile  Trust  Co.  (1901)  109 
Fed.  220.  48  O.  C.  A.  318;    Gregg  y. 


MetropoUtan  Trust  Co.  (1903)  124 
Fed.  721,  59  C.  C.  A.  637  (decree  af- 
firmed [1906]  26  S.  Ct  416,  197  U.  8. 
183,  49  L.  Ed.  717) ;  WilUamson  v.  New 
Albany,  etc,  B.  Co.  (C.  C.  1857)  Fed. 
Cas.  No.  17,763;  Lafayette  Co.  v. 
Neely  (C.  C.  1884)  21  Fed.  738;  Fi- 
nance Co.  of  Pennsylvania  v.  Charles- 
ton, C.  &  C.  K  Co.  (C.  C.  1891)  48 
Fed.  188;  Finance  Co.  of  Pennsylvania 
y.  Charleston,  C.  &  C.  B.  Co.  (C.  C. 
1892)  49  Fed.  693  (foUowing  [O.  C. 
1891]  48  Fed.  188);  Finance  Co.  of 
Pennsylvania  v.  Charleston,  C.  ft  C.  B. 
Co.  (C.  C.  1892)  52  Fed.  526  (dis- 
tinguishing Fosdick  v.  SchaU  [1878]  99 
U.  S.  235,  25  L.  Ed.  339);  Street  v. 
Maryland  Cent  By.  Co.  (C.  C.  1893) 
59  Fed.  25;  Central  Trust  Co.  of  New 
York  y.  Chattanooga  S.  B.  Co.  (O.  C. 
1895)  69  Fed.  295;  Fordyoe  v.  Omaha, 
Kansas  City  &  E.  B.  B.  (C.  C.  1906) 
146  Fed.  544;  Fordyce  y.  Kansas  City 
&  N.  Connecting  B.  Co.  (C.  C.  1906) 
145  Fed.  566. 

135.  Time  of  inourrlno  dabtw— Milten- 
berger  v.  Logansport,  C.  &  S.  W.  B. 
Co.  (1882)  1  S.  Ct  140,  106  U.  S.  286, 
27  L.  Ed.  117;  Southern  By.  CJo.  v. 
Carnegie  Steel  Co.  (1900)  20  S.  Ct 
347,  176  U.  S.  257,  44  L.  Ed.  458  (af- 
firming decree  [1896]  76  Fed.  492,  22 
C.  C.  A.  289);  Gregg  v.  Metropolitan 
Trust  Co.  (1905)  25  S.  Ct  415,  197  U. 
S.  183,  49  L.  Ed.  717  (affirming  de- 
cree [1903]  124  Fed.  721,  59  C.  0.  A. 
637) ;  Bound  v.  South  Carolina  By.  Co. 

(1893)  58  Fed.  473,  7  C.  C.  A.  322; 
Cutting  V.   Tavares,   O.    &  A.   B.   Co. 

(1894)  61  Fed.  150,  9  G.  0.  A.  401  (de- 
cree affirmed  Florida  Cent  &  P.  B.  Co. 
v.  Cutting  [1895]  68  Fed.  586, 15  C.  C. 
A.  597);  Scott  v.  Farmers'  Loan  & 
Trust  Co.  (1895)  69  Fed.  17,  16  C.  C. 
A.  358  (appeal  dismissed  Farmers* 
Loan  &  Trust  Co.  v.  Scott  [1896]  16 
S.  Ct  1201,  163  U.  S.  686,  41  L.  Ed. 
318) ;   Northern  Pac  B.  Co.  y.  Lamont 

(1895)  69  Fed.  23,  16  G.  C.  A.  364; 
Scott  v.  Farmers'  Ijoan  A  Trust  Co. 
(1895)  69  Fed.  17,  16  C.  O.  A.  368; 
Farmers'  Loan  &  Trust  Co.  v.  Kansas 
City,  W.  A  N.  W.  B.  Co.  (1892)  58 
Fed.  182;  New  England  B.  Co.  y.  Car- 
negie Steel  Co.  (1896)  75  Fed.  54,  21 
O.  C.  A.  219;  Southern  By.  Co.  v. 
Tillett  (1896)  76  Fed.  507,  22  O.  O. 
A.  303;  Morgan's  Louisiana  &  T.  B. 
&  S.  S.  Co.  v.  Farmers'  Loan  &  Trust 
Co.  (1897)  79  Fed.  210,  24  C.  C.  A. 
495;  Central  Trust  Co.  v.  East  Ten- 
nessee, V.  &  G.  B.  Co.  (1897)  80  Fed. 
624,  26  C.  C.  A.  30;  Louisville  &  N.  B. 
Co.  y.  Central  Trust  Co.  (1898)  87 
Fed.  500,  31  C.  C.  A.  89;  Guaranty 
Trust  Co.  of  New  York  v.  Galveston 
City  R  Co.  (1901)  107  Fed.  311.  46 
O.  C.  A.  305  (writ  of  certiorari  denied 
Paul  Sfaean  Sanitary  Plumbing  &  Man- 
ufacturing Co.  v.  Guaranty  Trust  Co. 
of  New  York  [1901]  21  S.  Ct  926,  181 
U.  S.  622,  45  L.  Ed.  1032) ;  Westing- 
house  Air  Brake  Co.  v.  Kansas  City 
Southern  By.  Co.  (1905)  137  Fed.  26. 
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71  G.  C.  A.  1  (reversing  decrees  State 
Trust  Co.  V.  Kansas  City,  P.  &  G.  R. 
Co.  [C.  O.  1904]  128  Fed.  129,  and  [C. 
C.  1904]  129  Fed.  455) ;  Skiddy  v.  At- 
lantic. M.  &  O.  R.  Co.  (C.  C.  1879) 
Fed.  Cas.  No.  12,922;  In  re  KeUy  (C. 
C.  1881)  5  Fed.  846;  Olyphant  v.  St. 
Louis  Ore  &  Steel  Co.  (C.  C.  1884)  22 
Fed.  179;  Blair  y.  St.  Louis,  H.  &  K 
R.  Co.  (C.  C.  1884)  22  Fed.  471;  Blair 
V.  St.  Louis,  H.  &  K.  R.  Co.  (C.  C. 
1886)  23  Fed.  521;  Blair  v.  St  Louis, 
H.  &  K  R.  Co.  (C.  C.  1885)  23  Fed. 
523;  Blair  v.  St.  Louis,  H.  &  K.  Ry. 
Co.  (C.  C.  1885)  23  Fed.  704;  United 
States  Trust  Co.  v.  New  York,  W.  S. 
&  B.  R  Co.  (C.  C.  1885)  25  Fed.  797; 
Olyphant  v.  St  Louis  Ore  &  Steel  Co. 
(C.  C.  1886)  28  Fed.  729;  Central 
Trust  Co.  V.  Wabash.  St  L.  &  P.  Ry. 
Co.  (C.  C.  1886)  28  Fed.  871;  Cen- 
tral Trust  Co.  V.  East  Tennessee,  V.  & 
G.  R.  Co.  (C.  C.  1886)  30  Fed.  805; 
Farmers*  Loan  &  Trust  Co.  v.  Vicks- 
burg  &  M.  R  Co.  (C.  C.  1888)  33  Fed. 
778;  Thomas  v.  Peoria  &  R.  L  Ry.  Co. 
(C.  C.  1888)  36  Fed.  808  (decree  modi- 
fied and  reversed  Same  v.  Western 
Car  Co.  [1893]  13  S.  Ct.  824,  149  U. 
S.  95,  37  L.  Ed.  663) ;  American  Loan 
&  Trust  Co.  V.  East  &  West  R  Co.  (C. 
C.  1891)  46  Fed.  101;  Finance  Co.  of 
Pennsylvania  v.  Charleston,  C.  &  C.  R. 
Co.  (C.  C.  1892)  52  Fed.  678;  Farm- 
ers'  Loan  &  Trust  Co.  v.  Kansas  City, 
W.  &  N.  W.  R.  CJo.  (C.  C.  1892)  53 
Fed.  182;  Wood  v.  New  York  &  N.  B. 
R.  Co.  (C.  C.  1895)  70  Fed.  741;  State 
V.  Port  Royal  &  A.  Ry.  Co.  (C.  O. 
1898)  84  Fed.  67;  Thomas  v.  Cincin- 
nati, N.  O.  &  T.  P.  Ry.  Co.  (C.  C. 
1898)  91  Fed.  195;  State  Trust  Co.  v. 
Kansas  City,  P.  &  G.  R  Co.  (C.  C. 
1904)  120  Fed.  455,  decree  reversed 
Westinghouse  Air  Brake  Co.  v.  Kan- 
sas City  Southern  Ry.  Co.  (1905)  137 
Fed.  26,  71  C.  C.  A.  1. 

136.  Charge  against  income  or  cor- 
pus.—Atkins  V.  Petersburg  R.  Co.  (C. 
C.  1879)  Fed.  Cas.  No.  604;  Farmers* 
Loan  &  Trust  Co.  v.  Cape  Fear  &  Y. 
V.  R.  Co.  (C.  C.  1896)  73  Fed.  712; 
Ames  V.  Union  Pac.  Ry.  Co.  (C.  C. 
1896)  75  Fed.  49;  Finance  Co.  of  Penn- 
sylvania V.  Trenton  &  N.  B.  Ry.  Co. 
(C.  C.  1911)  189  Fed.  282. 

137.  Priorities  of  Mens  and  Incum- 
brances.—Sage  V.  Memphis  &.L.  R.  Co. 
(1888)  8  S.  Ct  887,  125  U.  S.  361,  31 
L.  Ed.  694  (reversing  decree  [C.  C. 
1883]  18  Fed.  571);  Jones  v.  Central 
Trust  Co.  (1896)  73  Fed.  568,  19  C.  C. 
A.  569;  Veatch  v.  American  Loan  & 
Trust  Co.  (1897)  84  Fed.  274,  28  C. 
C.  A.  384  (allowing  a  motion  for  a  re- 
hearing [1897]  79  Fed.  471,  25  C.  C. 
A.  39) ;  Hampton  v.  Norfolk  &  W.  Ry. 
Co.  (1904)  127  Fed.  662,  62  C.  C.  A. 
388  (affirming  judgment  Fidelity  Insur- 
ance Trust  &  Safe  Deposit  Co.  v.  Nor- 
folk &  W.  R.  Co.  [C.  C.  1902]  114  Fed. 
389);  Jessup  v.  Atlantic  &  G.  R.  Co. 
(C.  C.  1S79)  Fed.  Cas.  No.  7,299;  Cen- 
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tral  Trust  Co.  y.  Texas  &  St  L.  Ry. 
Co.  (C.  C.  1885)  23  Fed.  673;  Blair  v. 
St  Louis,  H.  &  K.  R  Co.  (C.  C.  1885) 
25  Fed.  2;  Central  Trust  Co.  v.  Texas 
&  St  L.  Ry.  Co.  (C.  C.  1886)  27  Fed. 
178;  Central  Trust  Co.  ▼.  East  Ten- 
nessee, V.  &  G.  R  Co.  (C.  C.  1886)  30 
Fed.  895;  Park  v.  New  York,  L.  E.  & 
W.  R  Co.  (C.  C.  1894)  64  Fed.  190; 
Farmers*  Loan  &  Trust  Co.  v.  North- 
em  Pac.  R  Co.  (C.  C.  1895)  68  Fed. 
36;  Central  Trust  Co.  of  New  York  v. 
East  Tennessee,  V.  &  G.  Ry.  Co.  (C.  C. 
1895)  69  Fed.  658;  Dillon  v.  Oregon 
S.  L.  &  U.  N.  Ry.  Co.  (C.  C.  1896)  75 
Fed.  949;    Ledoux  v.  La  Bee  (C.  C. 

1897)  83  Fed.  761;  Central  Trust  Co. 
V.  Chattanooga,  R,  &  C.  R.  R  (C.  C. 

1898)  89  Fed.  388  (deci'ee  affirmed 
[1899]  94  Fed.  275,  36  C.  C.  A.  241; 
New  York  Security  &  Trust  Co.  v. 
Louisville,  E.  &  St  L.  ConsoL  R.  Co. 
(C.C.  1900)  102  Fed.  382. 

138.  Payment.— U.  S.  Trust  Co.  v. 
Wabash  W.  Ry.  Co.  (1893)  14  S.  Ct 
86,  150  U.  S.  287,  37  L.  Ed.  1085  (af- 
firming decree  Central  Trust  Co.  v, 
Wabash.  St  L.  &  P.  Ry.  Co.  [C.  C. 
1889]  38  Fed.  63);  Seney  v.  Wabash 
W.  Ry.  Co.  (1893)  14  Sup.  Ct  94.  150 
U.  S.  310,  37  L.  Ed.  1092;  Illinois  Steel 
Co.  V.  Putnam  (1895)  68  Fed.  515,  15 
C.  C.  A.  556;  New  England  R.  Co.  v. 
Carnegie  Steel  Co.  (1896)  75  Fed.  64, 
21  C.  C.  A.  219;  People's  Sav.  Bank  & 
Trust  Co.  V.  Rogers  (1910)  177  Fed. 
386,  100  C.  C.  A.  618;  Tredegar  Co.  v. 
Seaboard  Air  Line  Ry.  (1910)  183  Fed. 
289,  105  C.  C.  A.  501;  Taylor  v.  Phil- 
adelphia &  R  R  Co.  (C.  C.  1880)  7 
Fed.  377;  Jennings  v.  Philadelphia  & 
R.  R  Co.  (C.  C.  1884)  23  Fed.  569; 
Eells  V.  Johann  (C.  C.  1886)  27  Fed. 
327:  Clarke  t.  Central  Railroad  & 
Bankmg  Co.  of  Georgia  (C.  C.  1893) 
54  Fed.  556;  Clyde  v.  Richmond  &  D. 
R.  Co.  (C.  C.  1894)  63  Fed.  21;  Cleve- 
land, C.  &  S.  R  Co.  V.  Knickerbocker 
Trust  Co.  (C.  C.  1894)  64  Fed.  623; 
Farmers'  Loan  &  Trust  Co.  y.  Detroit* 
B.  C.  &  A.  R,  Co.  (C.  C.  1895)  71  Fed. 
29;  Grand  Trunk  Ry.  v.  Central  Ver- 
mont R.  Co.  (C.  C.  1897)  78  Fed.  690; 
Mercantile  Trust  Co.  v.  Baltimore  &  O. 
R.  Co.  (C.  C.  1897)  79  Fed.  389;  Grand 
Trunk  Ry.  Co.  v.  Central  Vermont  R. 
Co.  (C.  C.  1898)  88  Fed.  620;  Grand 
Trunk  Ry.  o.  v.  Central  Vermont  R. 
Co.  (C.  C.  1899)  91  Fed.  561;  Grand 
Trunk  Ry.  Co.  v.  Central  Vermont  R, 
Co.  (C.  C.  1899)  91  Fed.  569;  Gutter- 
son  &  Gould  V.  Lebanon  Iron  &  Steel 
Co.  (C.  C.  1907)  151  Fed.  72;  Whelan 
V.  Enterprise  Transp.  Co.  (C.  C.  1908) 
166  Fed.  138;  Edwards  v.  Bay  State 
Gas  Co.  of  Delaware  (C.  C.  1909)  172 
Fed.  971;  Pennsylvania  Steel  Co.  v. 
New  York  City  Ry.  Co.  (C.  C.  1910) 
182  Fed.  155. 

Vl.l.  ACTIONS 

139.  Capacity  to  sue  and  to  bo  ouod. 
—Great  Western  Min.  &  Mfg.  Co.  ▼. 
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Harris  (1906)  26  S.  Ct  770,  198  U. 
S.  661,  49  L.  Ed.  1163  (affirming  de- 
cree [1903]  128  Fed.  321,  63  O.  C.  A. 
61,  and  reversing  judgment  Great 
Western  Min.  &  Mfg.  Co.  v.  Harris* 
Estate  [O.  C.  1901]  111  Fed.  38); 
Fowler  v.  Osgood  (1906)  141  Fed.  20, 
72  0.  C.  A.  276,  4  L.  R.  A.  (N.  S.) 
824;  In  re  Seaboard  Air  liine  Ry.  Co. 
(C.  C.  1909)  166  Fed.  376. 

140.  Right  to  sue  rooolver.— See,  post, 
I  1048,  and  notes  thereunder. 

141.  Remedies  of  receiver  in  receiv- 
ership proceedings.— Central  Railroad 
&  Banking  Co.  ▼.  Farmers'  Loan  & 
Trust  Co.  (C.  C.  1893)  56  Fed.  357; 
Wood  V.  New  York  &  N.  E.  R.  Co.  (C. 
C.  1894)  61  Fed.  236;  VirginU,  T.  & 
C.  Steel  &  Iron  Co.  y.  Bristol  Land 
Co.  (C.  C.  1898)  88  Fed.  134;  Whelan 
V.  Enterprise  Transp.  Co.  (C.  C.  1908) 
164  Fed.  9$. 

142.  Remedies  against  receiver  In  re- 
ceivership proceedings.  —  Mercantile 
Trust  Co.  ▼.  Pittsburgh  &  W.  Ry.  Co. 
(1902)  115  Fed.  475,  53  C.  C.  A.  207; 
Central  Trust  Co.  v.  Wabash,  St.  Ix 
&  P.  Ry.  Co.  (C.  C.  1885)  23  Fed.  863; 
Central  Trust  Co.  t.  Texas  &  St  L. 
Ry.  Co.  (C.  C.  1885)  24  Fed.  151; 
New  York  Security  &  Trust  Co.  v.  Lin- 
coln St.  Ry.  Co.  (C.  C.  1896)  77  Fed. 
525;  Steele  v.  Walker  (1897)  21  So. 
942,  115  Ala.  485,  67  Am.  St.  Rep.  62; 
State  V.  New  Orleans  Water  Supply 
Co.  (1904)  36  So.  117,  111  La.  1049. 

143.  Rights  of  action  by  receiver- 
Hale  ▼.  AUinson  (1903)  23  Sup.  Ct 
244,  248,  188  U.  S.  56,  47  L.  Ed.  380; 
Blair  v.  City  of  Chicago  (1906)  26  S. 
CJt  427,  201  U.  S.  400,  50  L.  Ed.  801 
(reversing  decree  Govin  v.  (Mty  of  Chi- 
cago [C.  C.  1904]  132  Fed.  848);  Phe- 
mx  Ins.  Co.  v.  Schultz  (1897)  80  Fed. 
337,  25  C.  C.  A.  453  (affirming  Schultz 
V.  Phenix  Ins.  Co.  of  Brooklyn  [C.  C. 
1896]  77  Fed.  375);  Oliver  ▼.  Clarke 
(1901)  106  Fed.  402,  45  C.  C.  A.  360; 
Lewis  V.  Clark  (1904)  129  Fed.  570, 
64  C.  C.  A.  138;  Hubert  v.  City  of 
New  Orleans  (1904)  130  Fed.  21,  64 
C.  C.  A.  389;  Fairview  Fluor  Spar  & 
Lead  Co.  v.  Ulrich  (1911)  192  Fed. 
894,  113  C.  C.  A.  372;  Brigham  v. 
Luddington  (C.  O.  1874)  Fed.  Cas.  No. 
1.874;  Cuykendall  t.  BiUes  (C.  C. 
1882)  10  Fed.  342,  343;  Hazard  v. 
Durant  (C.  0.  1884)  19  Fed.  471;  Dick 
V.  Struthers  (C.  C.  1885)  25  Fed.  103; 
Dick  V.  Oil  Well  Supply  Co.,  Id.  105; 
WUkinson  v.  Culver  (C.  C.  1885)  25 
Fed.  639;  Harland  v.  Bankert'  &  Mer- 
chants* Tel.  Co.  (C.  C.  1887)  32  Fed. 
305;  Harland  v.  Bankers'  and  Mer- 
chants* TeL  Co.  (C.  C.  1887)  33  Fed. 
199;  Lee  v.  Terbell  (C.  C.  1889)  40 
Fed.  44;  Chambers  v.  McDougal  (C. 
C.  1890)  42  Fed.  694;  Rogers  v.  RUey 
(C.  C.  1896)  80  Fed.  759;  Brown  v. 
French  (C.  C.  1897)  80  Fed.  166;  Wig- 
ton  V.  Bosler  (C.  C.  1900)  102  Fed. 
70;  Hale  v.  Tyler  (C.  C.  1900)  104 
Fed.   757;    Lewis  y.  American  Naval 


Stores  Co.  (C.  C.  1902)  119  Fed.  391; 
Edwards  v.  National  Window  Glass 
Jobbers'  Ass'n  (C.  C.  1905)  139  Fed. 
795;  Covell  v.  Fowler  (C.  C.  1906) 
144  Fed.  535;  Irvine  v.  Putnam  (C. 
C.  1911)  190  Fed.  321;  Strout  v.  Unit- 
ed Shoe  Machinery  Co.  (D.  C.  1912) 
195  Fed.  313;    Jones  ▼.  Moore  (D.  C. 

1912)  198  Fed.  301. 

144.  Rights  of  action  against  receiv- 
^rs--^ordan  v.  Wells  (C.  C.  1878)  Fed. 
Cas.  No.  7,5i25;  Curran  v.  Craig  (C.  C. 
1884)  22  Fed.  101;  Mercantile  Trust 
Co.  V.  Atlantic  &  P.  R.  Co.  (C.  C.  1805) 
70  Fed.  518;  Peoria,  D.  &  E.  Ry. 
Co.  V.  Central  Trust  Co.  (C.  C.  1897) 
83  Fed.  910;  Wyatt  v.  Ohio  &  M.  R. 
Co.  (1881)  10  111.  App.  (10  Bradw.) 
289;  Ohio  &  M.  R.  Co.  v.  Russell 
(1885)  115  lU.  52,  3  N.  E.  601;  Ft. 
Wayne,   M.    &    C.    R.   Co.    v.   Mellett 

(1883)  92  Ind.  535. 

See  post,  §  1048,  and  notes  there- 
under. 

145.  Defenses  against  receivers.— 
Thompson  v.  Phenix  Ins.  Co.  (1890)  10 
Sup.  Ct.  1019,  136  U.  S.  287,  34  L. 
Ed.  408. 

146.  Defenses  by  receivers^— Davis  v. 
Duncan  (C.  C.  1884)  19  Fed.  477; 
Hamor  v.  Taylor-Rice  Engineering  Co. 
(C.  C.  1897)  84  Fed.  392;  Bell  v.  New 
York  Safety  Steam  Power  Co.  (C.  C. 
1910)  183  Fed.  274. 

147.  8et-ofF  and  counterolalm^-Grant 

V.  Buckner  (1898)  19  Sup.  Ct.  163,  172 
U.  S.  232,  43  L.  Ed.  430;  Barber  As- 
phalt Co.  V.  Forty-Second  St.,  M.  & 
St  N.  Ave.  Ry.  Co.  (C.  C.  1909)  175 
Fed.  154  (decree  reversed  Barber  As- 
phalt Pav.  Co.  V.  Forty-Second  St,  M. 
&  St.  N.  Ave.  R,  Co.  [1910]  180  Fed. 
648,  103  C.  C.  A,  614);  Butterworth 
V.    Degnon    Construtetion    Co.    (D.    C. 

1913)  208  Fed.  381. 

148.  Leave  of  court  to  sue  receiver, 
necessity^— Hale  v.  Duncan  (C.  C. 
1877)  Fed.  Cas.  No.  6,914;  Kennedy 
T.  Indianapolis,  C.  &  L.  R.  Co.  (C.  C. 
1880)  3  Fed.  97,  98;  Naumburg  v. 
Hyatt  (C.  C.  1885)  24  Fed.  898;  Car- 
ter V.  Rodewald  (1884)  106  111.  351; 
Ft.  Wayne,  M.  &  C.  R.  CJo.  v.  Mellett 

(1884)  92  Ind.  535;  St  Joseph  &  D. 
C.  R.  Co.  V.  Smith  (1877)  19  Kan.  225; 
City  of  New  Orleans  v.  New  Orleans 
Sav.  Inst  (1880)  32  La.  Ann.  527; 
Kinney  v.  Crocker  (1864)  18  Wis.  74. 

See  post,  S  1048,  and  notes  thereun- 
der. 

149. Proceedings,  and   grant  or 

refusal  of  leavcw— Harper  v.  Printing- 
Telegraph  News  Co.  (C.  C.  1904)  128 
Fed.  979;  Ohio  &  Bl  R.  Co.  v.  Fitch 
(1863)  20  Ind.  498. 

150.  Jurisdictiond— Comer  v.  Felton 
(1894)  61  Fed.  731,  10  C.  O.  A.  28; 
Palmer  v.  Scriven  (C.  C.  1884)  21  Fed. 
354;  Farmers'  Loan  &  Trust  Co.  v. 
Houston  &  T.  C.  Ry.  Co.  (C.  C.  1890) 
44  Fed.  115;  Cutting  v.  Florida  Ry. 
&  Nav.  Co.  (a  C.  1891)  45  Fed.  444; 
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Failey  ▼.  Talbee  (0.  C  1893)  55  Fed. 
882;  Clyde  v.  Richmond  &  D.  IL  Co. 
(C.  C.  1883)  56  Fed.  538;  French  ▼. 
Union  Fac.  Ry.  Co.  (C.  C.  1898)  92 
Fed.  28;  City  of  New  Orleans  v.  New 
Orleans  Sav.  Inst  (1880)  32  La.  Ann. 
527;  Baltimore  &  O.  R.  Co.  ▼.  Flaher- 
ty (1888)  38  A.  524,  1076.  87  Md.  102; 
Tobin  ▼.  Central  Vermont  Ry.  Co. 
(1904)  70  N.  E.  431,  185  Mass.  337; 
Alexandria,  L.  &  H.  R.  Co.  ▼.  Burke 
(Va.  1872)  22  Grat  264;  In  re  Attor- 
ney General  (1902)  88  N.  W.  912,  89 
N.  W.  815,  113  Wis.  623;  State  ▼. 
Frost  (1802)  88  N.  W.  915,  113  \^fl. 
623. 

151.  Parties.— Pendleton  ▼.  Rnssell 
(1892)  12  S.  Ct  743,  144  U.  S.  640,  36 
L.  Ed.  574;  Northern  Pac.  R.  Co.  ▼. 
Heflin  (1897)  83  Fed.  93,  27  C.  C.  A. 
460;  Gray  v.  Davis  (C.  C.  1871)  Fed. 
Cas.  No.  5,715;  Central  Trust  Co.  v. 
Wabash.   St  L.  &  P.   R.   Co.    (0.  C. 

1885)  23  Fed.  858;  Central  Trust  Co.  v. 
Wabash,   St  li.  &  P.  Ry.  Co.   (C.  O. 

1886)  27  Fed.  175;  Phelps  v.  ElUott 
(C.  C.  1886)  29  Fed.  53  (appeal  dis- 
missed [1891]  11  Sup.  Ct  1026,  140  U. 
S.  694,  35  L.  Ed.  745;  Farmers'  Loan  & 
Trust  Co.  V.  Texas  Western  Ry.  Co. 
(C.  C.  1887)  32  Fed.  359;  Clyde  v. 
Wchmond  &  D.  R.  Co.  (C.  C.  1893)  55 
Fed.  445;  Gableman  v.  Peoria,  D.  & 
E.  Ry.  Co.  (C.  C.  1897)  82  Fed.  790; 
Grand  Trunk  Ry.  Co.  v.  Central  Ver- 
mont R.  Co.  (C.  C.  1898)  88  Fed.  622. 

152.  Joinder  or  Intervention  of  re- 
oeiver  in  actions  by  others.— Missouri, 
K.  &  T.  Trust  Co.  v.  German  Nat  Bank 
(1896)  77  Fed.  117,  23  C.  C.  A.  65; 
Northern  Pac.  R,  Co.  ▼.  Heflin  (1897) 

83  Fed.  93.  27  C.  C.  A.  460;  Davis  ▼. 
Duncan  (C.  C.  1884)  19  Fed.  477; 
Central  Trust  Co.  v.  Wabash,  St  L.  & 
P.  Ry.  Co.  (C.  C.  1886)  26  Fed.  12; 
In  re  Winbourn  (C.  C.  1886)  30  Fed. 
167;  In  re  Pope  (1886)  Id.  169;  Cen- 
tral Trust  Co.  T.  Wabash,  St.  L.  A  P. 
Ry.  Co.  (C.  a  1887)  30  Fed.  344; 
Central  Trust  Co.  of  New  York  v.  Wa- 
bash, St  L.  &  P.  Ry.  Co.  (C.  C.  1891) 
46  Fed.  156;  Finance  Co.  of  Penn- 
sylvania V.  Charleston,  C.  &  C.  R.  Go. 
(C.  C.  1891)  46  Fed.  508;  Chamberlain 
V.  New  York,  L.  E.  &  W.  It  Co.  (C. 
C.  1895)  71  Fed.  636;  Perry  v.  Godbe 
(C.  C.  1897)  82  Fed.  141;  State  v. 
Port  Royal  A  A.  Ry.  Co.  (C.  C.  1898) 

84  Fed.  67;  In  re  Seaboard  Air  Line 
Ry.  (C.  C.  1909)  166  Fed.  376. 

153.  Process  and  appearance^— Eddy 
V.  Lafayette  (1892)  49  Fed.  807,  1  C. 
C.  A.  441  (judgement  affirmed  [1896]  16 
Sup.  Ct.  1082,  163  U.  S.  456,  41  L.  Ed. 
225) ;  Baltimore  &  O.  R.  Co.  v.  Free- 
man (1901)  112  Fed.  237,  60  C.  C.  A. 
211. 

154.  Attachment  and  o^rnlsliment^— 
First  Nat.  Bank  of  St  Johnsbury  v. 
Portland  &  O.  R.  Co.  (C.  C.  1880)  2 
Fed.  831;  Central  Trust  Co.  of  New 
York  V.  Chattanooga,  R.  &  C.  R.  Co. 
(C.  C.  1895)  68  Fed.  685;  Irwin  v.  Me- 
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Kechnie  (1894)  58  Minn.  145,  59  N. 
W.  987,  26  L.  R.  A.  218,  49  Am.  St 
Bep.  495. 

155.  Pleading.^Atlantic  Tmert  Co.  v. 
Chapman  (1906)  145  Fed.  820,  76  C. 
0.  A.  396  (decree  reversed  [1908]  28 
8.  Ct  406,  208  U.  S.  360,  52  L.  Ed.  528, 
13  Ann.  Cas.  1155) ;  La  vis  ▼.  Consum- 
ers' Brewing  Co.  (O.  C.  1901)  106  Fed. 
435. 

156.  Trial^Wolf  y.  Lovering  (1908) 
159  Fed.  91,  86  C.  C.  A.  281. 

157.  Appeal  and  errord— Gay  ▼.  Hud- 
son River  Electric  Power  Co.  (C.  C. 
1911)  184  Fed.  631,  order  modified 
(1911)  186  Fed.  1022.  108  O.  C.  A. 
663. 

158.  Co8t8.^Haehnlen  ▼.  Drayton 
(1911)  192  Fed.  300,  112  C.  C.  A. 
558;  Ely  v.  Van  Kannei  Revolving 
Door  Co.  (C.  C.  1911)  184  Fed.  459. 

159.  Jodonient.F-Central  Trust  Co.  ▼. 
Bt  Louis.  A.  &  T.  Ry.  Co.  (C.  O.  1890) 
41  Fed.  551. 

160.  Execution  and  enforcement  of 
Judgment^Wheeler  v.  Walton  & 
Whann  Co.  (C.  C.  1895)  65  Fed.  720; 
Mercantile  Trust  Co.  v.  Baltimore  &  O. 
R.  Co.  (C.  C.  1897)  79  Fed.  389;  Hous- 
ton City  St  Ry.  (>>.  v.  Storrie  (Tex. 
1898)  44  S.  W.  693,  reversed  Storrie  v. 
Houston  City  St  Ry.  Ck>.  (1898)  46 
S.  W.  796,  92  Tex.  129,  44  L.  R.  A.  716. 

161.  Appeal  and  error^-Bosworth  t. 
Terminal  R.  Ass'n  of  St  Louis  (1899) 
19  S.  Ct  625,  174  U.  S.  182.  43  L. 
Ed.  941,  modifying  judgment  (1897)  80 
Fed.  969,  26  C.  C.  A.  279;  Shields  v. 
Coleman  (1895)  15  Sup.  Ct  570,  576, 
157  U.  S.  168,  39  L.  Ed.  600. 

162.  Costs.'— Olyphant  ▼.  St  Louie 
Ore  &  Steel  Co.  (O.  O.  1884)  22  Fed. 
179;  Mercantile  Trust  Co.  v.  Missouri, 
K.  &  T.  Ry.  Co.  (C.  0.  1889)  41  Fed. 
8;  Central  Trust  Co.  v.  Valley  Ry.  Co. 
(C.  C.  1893)  55  Fed.  903  (distinguish- 
ing Investment  Co.  of  Pliiladelphia  v. 
Ohio  &  N.  W.  R.  Co.  [C.  C.  1891]  46 
iPed.  696,  and  Easton  v.  Houston  &  T. 
C.  R.  Co.  [O.  C.  1889]  40  Fed.  189) ; 
Pine  Lake  Iron  Ck>.  v.  La  Fayette  Car 
Works  (C.  C.  1893)  53  Fed.  853. 

Viil.    ACCOUNTING  AND  COM- 
PENSATION 

163.  Duty  to  account.— Conkling  v. 
Butier  (C.  C.  1865)  Fed.  Cas.  No.  3,- 
100;  Cowdrey  v.  Railroad  Co.  (C.  C. 
1870)  Fed.  Cas.  No.  3,293;  Lafayette 
Co.  V.  Neely  (C.  C.  1884)  21  Fed.  738; 
Hitner  v.  Diamond  State  Steel  Co.  (D. 
C.  1913)  207  Fed.  616. 

164.  Charoos^In  re  Allin  (D.  a 
1881)  8  Fed.  753. 

165.  Credits  in  oonoral^— Morehead  y. 
Striker  (C.  C.  1904)  132  Fed.  943. 

166.  Componsation  for  sorvioos.— Cake 

V.  Mohun  (1896)  17  S.  Ct  100,  164  U. 
S.  311,  41  L.  Ed.  447;   Dillingham  r. 


Ch.4) 


THE  JUDICIAL  GODB 


§   1047 


Moran  (1897)  81  Fed.  759,  26  C.  C.  A. 
596;  Nowell  y.  InternatioDal  Trust  Go. 
(1909)  369  Fed.  497,  94  C.  C.  A.  589 
(writ  of  certiorari  denied  [1910]  30  S. 
Ct.  694,  217  U.  S.  603,  54  L.  Ed.  899) ; 
Burroughs  ▼.  Toxaway  Oo.  (1911)  185 
Fed.  435,  107  C.  0.  A.  505  (reversing 
decree  [0.  C.  1910]  182  Fed.  129); 
Cowdrey  ▼.  RaUroad  Co.  (O.  C.  1870) 
Fed.  Cas.  No.  3,293;  In  re  Hinckley  (C. 
a  1880)  8  Fed.  556. 

167.  —  A  meuntw— Williams  v.  Mor- 
gan (1884)  4  S.  Ct.  638,  111  U.  S.  684, 
28  L.  Ed.  559;  Cake  v.  Mohun  (1896) 
17  8.  Ct.  100,  164  U.  S.  311,  41  L.  Ed. 
447;  Boston  Safe  Deposit  &  Trust  Co. 
▼.  Chamberiain  (1895)  66  Fed.  847,  14 
O.  O.  A.  363;  Montgomery  ▼.  Peters- 
burg Sav.  &  Ins.  Co.  (1895)  70  Fed. 
746,  17  C.  C.  A.  360;  Dillingham  ▼. 
Moran  (1897)  81  Fed.  759,  26  C.  C.  A. 
596;  DiUingham  ▼.  Moran  (1900)  101 
Fed.  933,  42  C.  C.  A.  91;  Braman  y. 
Farmers'  Loan  &  Trust  Co.  (1902) 
114  Fed.  18,  51  C.  C.  A.  644;  Drey  v. 
Watson  (1905)  138  Fed.  792,  71  C.  C. 
A.  158;  Farmers'  Loan  &  Trust  Co.  v. 
Central  R.  of  Iowa  (C.  C.  1881)  8 
Fed.  60;  Walker  v.  Quincy,  M.  &  P. 
Ry.  Co.  (C.  C.  1886)  28  Fed.  734; 
Central  Trust  Co.  v.  Wabash,  St.  L.  & 
P.  Ry.  Co.  (C.  C.  1887)  32  Fed.  187; 
Easton  y.  Houston  &  T.  C.  Ry.  Co.  (O. 
C.  1889)  40  Fed.  189;  Central  Trust 
Co.  of  New  York  y.  Cincinnati,  J.  &  M. 
Ry.  CJo.  (C.  C.  1892)  58  Fed.  500; 
Maxwell  v.  Wilmington  Dental  Mfg. 
Co.  (C.  C.  1897)  82  Fed.  214;  Cal- 
houn y.  Dragon  Motor  Co.  (C.  O. 
1909)  166  Fed.  980. 

168,  169.  Allowance  and  payment  or 
recovery  of  oompensatlon  and  expenses. 
—Merchants*  Bank  y.  Crysler  (1805)  67 
Fed.  388,  14  C.  C.  A.  444;  Ruggles  y. 
Patton  (1906)  143  Fed.  312,  74  C.  0. 
A.  450;  Maxwell  y.  Wilmington  Dental 
Mfg.  Co.  (C.  C.  1897)  82  Fed.  214. 

170.  Liabilities  of  parties,  property, 
or  funds  for  compensation  and  expens- 
08.»Atlantic  Trust  Co.  v.  Chapman 
(1908)  28  Sup.  Ct.  406,  208  U.  S.  360, 
52  L.  Ed.  528,  13  Ann.  Cas.  1155  (re- 
yersing  decree  [1906]  145  Fed.  820,  76 
C.  C.  A.  396);  Pennsylvania  Co.  for 
Insurance  on  Liyes  and  Granting  An- 
nuities V.  Jacksonyille,  T.  &  K.  W.  Ry. 
Co.  (1895)  66  Fed.  421,  13  C.  C.  A. 
550;  Couper  y.  Shiriey  (1896)  75  Fed. 
168,  -21  C.  C.  A.  288;  Elk  Fork  Oil  & 
Gas  Co.  y.  Foster  (1900)  99  Fed.  495, 
39  C.  C.  A.  61^;  Beach  y.  Macon  Gro- 
cery Co.  (1903)  125  Fed.  513,  60  C. 
C.  A.  557;  Strain  y.  Palmer  (1908)  159 
Fed.  628,  86  C.  C.  A.  618;  Nowell  y. 
International  Trust  Co.  (1909)  169  Fed. 
497,  94  C.  C.  A.  589  (writ  of  certiorari 
denied  [1910]  30  Sup.  Ct.  694,  217  U. 
S.  603,  54  L.  Ed.  899) ;  Burroughs  y. 
Toxaway  Co.  (1911)  185  Fed.  435,  107 
•  C.  C.  A.  606  (reyersing  decree  [C.  O. 
1910]  182  Fed.  129) ;  Spencer  y.  Taylor 
Creek  Ditch  Co.  (1912)  194  Fed.  635, 
114  C.  C.  A.  407;  Cornell  v.  Nichols  & 
Lengworthy  Mach.  Co.  (1912)  201  Fed. 


320,  119  C.  C.  A.  558;  Ferguson  y. 
Dent  (C.  C.  1883)  15  Fed.  771;  Brown 
y.  Toledo,  P.  &  W.  R.  Co.  (C.  C.  1888) 
35  Fed.  444;  Bound  y.  South  CaroUna 
Ry.  Co.  (C.  C.  1890)  43  Fed.  404; 
Glrard  Trust  Co.  y.  McKinley-Lanning 
Loan  &  Trust  Co.  (C.  C.  1906)  148 
Fed.  355;  Doddridge  County  Gil  &  Gas 
Co.  y.  Smith  (C.  C.  1909)  173  Fed.  386; 
Cornell  y.  Nichols  &  Langworthy  Mach. 
Co.  (C.  C.  1911)  189  Fed.  556. 

171.  Forms  and  requisites  of  ac- 
counts—Lafayette Co.  y.  Neely  (C.  C. 
1884)  21  Fed.  738;  Pennsylvania  Steel 
Co.  y.  New  York  City  Ry.  Co.  (C.  C. 
1908)  165  Fed.  463;  Pusey  &  Jones  v. 
Pennsylyania  Paper  Mills  (C.  C.  1909) 
173  Fed.  629. 

172.  Objections  to  aroount  and  pro- 
ceedings thoreon/*-William8  y.  Morgan 
(1884)  4  Sup.  Ct.  638,  111  U.  S.  684, 

28  L.  Ed.  559;  People's  Say.  Bank  & 
Trust  Co.  y.  Rogers  (1910)  177  Fed. 
386,  100  C.  C.  A.  618;  Gutterson  h 
Gould  y.  Lebanon  Iron  &  Steel  Co.  (C. 
C.  1907)  151  Fed.  72. 

173.  Sott lament  of  acoount^— Hoyey 
y.  McDonald  (1883)  3  Sup.  Ct.  136, 
109  U.  S.  150,  27  L.  Ed.  888;  ffirker 
y.  Owings  (1899)  98  Fed.  499,  39  C.  C. 
A.  132. 

174.  Discharge  of  rocelvorw— ^ezas  & 
P.  Ry.  Co.  y.  Manton  (1897)  17  Sup. 
Ct.  216,  164  U.  S.  636,  41  L.  Ed.  580 
(affirming  judgment  Texas  &  P.  R. 
Co.  y.  Bloom  [1894]  60  Fed.  979,  9  C. 
C.  A.  300);  Howard  y.  La  Crosse  & 
M.  R.  Co.  (0.  C.  1864)  Fed.  Cas.  No. 
6.760;  Massachusetts  Mut  Life  Ins. 
Co.  y.  Chicago  &  A.  R  Co.  (C.  C. 
1882)  18  Fed.  867. 

IX.  FOREIGN      AND      ANCILLARY 
RECEIVERSHIPS 

175.  Foreign  appointment.— Olney  v. 
Tanner  (D.  C.  1882)  10  Fed.  101. 

176.  Ancillary  appolntraent/-/raylor 
V.  Ufe  Ass'n  of  America  (C.  0.  1880) 
8  Fed.  465;  Williams  y.  Hintermeister 
(C.  C.  1886)  26  Fed.  889;  Piatt  y. 
Philadelphia  &  R.  R.  Co.  (C.  C.  1893) 
54  Fed.  569  (affirming  decree  Coe  y. 
East  A  W.  R.  Co.  of  Alabama  [C.  C. 
1892]  52  Fed.  581);  CJohen  y.  Gold 
Creek.  Ney.,  Min.  CJo.  (0.  C.  1899)  96 
Fed.  580;  Shinney  y.  North  American 
Savings,  Loan  &  Building  Co.  (C.  C. 
1899)  97  Fed.  9;  Greene  y.  Star  Cash 
&  Package  Car  Co.  (C.  O.  1900)  99 
Fed.  656. 

177.  Title  to  and  possession  of  prop- 
erty.—Smith  y.  Taggart  (1898)  87  Fed. 
94,  30  0.  C.  A.  563;  Atkins  y.  Wa- 
bash, St  L.  &  P.  Ry.  CJo.  (C.  C.  1886) 

29  Fed.  161. 

178.  Management  and  disposition  of 
property.— Kirker  y.  Owings  (1899)  98 
Fed.  499,  39  C.  O.  A.  132;  Union  Trust 
Oo.  y.  Atchison,  T.  &  S.  F.  R.  Oo.  (0. 
O.  1898)  87  Fed.  630. 

179.  Rights  and  remedies  of  orod- 
Kors.— Bands  Y.  E.  S.  Greeley  &  Oo. 
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(1898)  88  Fed.  130,  31  C.  O.  A.  424; 
Pennsylvania  Steel  Co.  ▼.  New  York 
City  Ry.  Co.  (1913)  206  Fed.  663,  124 
C.  C.  A.  463  (affirming  order  [D.  C. 
1913]  202  Fed.  607) ;  MercantUe  Trust 
Co.  ▼.  Kanawha  &  O.  Ry.  Co.  (C.  C. 
1802)  50  Fed.  874. 

180.  Actions  by  and  against  foreign 
receivers^— Reynolds  v.  Stockton  (1891) 
11  S.  Ct.  773,  140  U.  S.  254,  35  L.  Ed. 
464  (affirming  [N.  J.  Err.  &  App.  1887] 
10  A.  385);  Coal  &  Iron  Ry.  Co.  v. 
Reherd  (1913)  204  Fed.  859,  123  C.  C. 
A.  155;  Holmes  v.  Sherwood  (C.  C. 
1881)  16  Fed.  725;  WheeUng  Bridge  & 
Terminal  Ry.  Co.  v.  Cochran  (C.  C. 
1898)  85  Fed.  500;  SulUvan  v.  Sheehan 
(C.  C.  1898)  89  Fed.  247;  Johnson 
V.  Southern  Building  &  Loan  Ass'n  (C. 
C.  1899)  99  Fed.  646. 

181.  Accounting^— Fletcher  v.  Har- 
ney Peak  Tin  Min.  Co.  (C.  C.  1897) 
84  Fed.  555. 


X.  LIABILITIES  ON  BONDS  OR 
UNDERTAKINGS 

182.  Nature  and  extent.r-Baltimore 
Building  &  Loan  Ass^n  t.  Alderson 
(1900)  99  Fed.  489,  39  C.  O.  A.  609. 

183.  Breach  or  fulfiliment  of  eondl- 
tion^U.  S.  V.  Donohue  (D.  O.  1875) 
2  MacArthur,  214. 

184.  Remedies  In  receivership  pro- 
ceedings/— Kirker  v.  Owings  (1899)  98 
Fed.  499,  39  C.  O.  A.  132. 

185.  Actions.P-U.  S.  v.  Boyd  (1847) 
46  U.  S.  (5  How.)  29,  12  L.  Ed.  36. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

U.  S.  ▼.  Harris  (1900)  20  Sup.  Ct  609. 
610,  177  U.  S.  306,  44  L.  Ed.  780; 
Peirce  v.  Van  Dusen  (1897)  78  Fed. 
693,  700,  24  C.  C.  A.  280,  69  L.  R.  A. 
705,  writ  of  error  dismissed  19  Sup. 
Ct  879,  43  L  Ed.  1184. 


§  1048.  (Jud.  Code,  §  66.)     Suits  against  receiver. 

Every  receiver  or  manager  of  any  property  appointed  by  any 
court  of  the  United  States  may  be  sued  in  respect  of  any  act  or 
transaction  of  his  in  carrying  on  the  business  connected  with  such 
property,  without  the  previous  leave  of  the  court  in  which  such  re- 
ceiver or  manager  was  appointed;  but  such  suit  shall  be  subject  to 
the  general  equity  jurisdiction  of  the  court  in  which  such  manager 
or  receiver  was  appointed  so  far  as  the  same  may  be  necessary  to  the 
ends  of  justice. 

Act  March  3,  1887,  c.  373,  S  3,  24  Stat  554.    Act  Aug.  13,  1888,  c.  866,  8 
3,  25  Stat.  436.    Act  March  3,  1911,  c.  231,  i  66,  36  Stet  1104. 


Notes  of  Deoislons 


9. 

10. 

U. 

12. 
18. 
14. 

15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
85. 


Construction  of  statute  In  general. 
United  States  courts  within  btatute. 
Capacity  to  sue  receivers  In  general. 
Set-off  and  counterclaim. 
Rights  of  action  against  receivers. 
Leave  of  court  to  sue  receiver. 

Proceedings  and  grant  or  refusal 

of  leave. 

District  in  which  suit  in  federal  court 

may  be  brought. 
Jurisdiction  of  state  courts. 

Review     of     decisions     of     state 

courts. 

Removal  of  causes  from  state  to  federal 
courts Right  of  removal. 

Suits  involving  federal  questions. 

Ancillary  sult«. 

Orders    of    federal    court   not   affecting 

right  to  sue  receiver  without  leave. 
Ejectment. 
Injunction. 
Intervention. 
Garnishment 
Pleadings. 
Defenses. 
Trial. 
Judgment 
•-^—    Conclusivenees. 

Operation  and  enforcement; 

Review. 


I.  Construction  of  statute  in  o^neral. 

—This  section  does  not  restrict  the 
power  of  the  circuit  court  to  preserve 
property  in  the  custody  of  the  law 
from  external  attack.  Ex  parte  Tyler 
(1893)   13  S.  Ct  '785,  149  U.  S.  164, 
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37  L.  Ed.  689;   Er  parte  Riser  (1893) 

13  S.  Ct  793,  149  U.  S.  191,  37  L. 
Ed.  698,  affirming  order  In  re  Friedrich 
(C.  C.  1892)  61  Fed.  747.  The  last 
clause  in  the  section  confers  no  other 
power  on  the  court  than  to  protect  the 
possession  of  the  receiver  and  provide 
for  the  payment  of  the  judgment  ac- 
cording to  priority  over  other  claims 
against  the  property.  Trust  CJo.  of 
America  v.  Norfolk  &  S.  Ry.  Co.  (C. 
C.  1911)  183  Fed.  803,  affirmed  (1911) 
190  Fed.  737,  111  C.  C.  A.  465.  It  does 
not  prevent  a  suit  in  a  state  court 
against  the  receiver  and  the  company, 
after  the  receivership  has  been  dis- 
solved, even  though  the  federal  court 
retains  jurisdiction  to  require  payment 
of  all  liabilities  assumed  by  the  receiver. 
Texas  &  P.-R.  Co.  v.  Johnson  (1894) 

14  Sup.  Ct  250,  255,  151  U.  S.  81,  38 
L.  Ed.  81.  It  is  merely  declaratory  of 
the  previously  existing  law.  Central 
Trust  Co.  V.  St  Louis,  A.  &  T.  Ry.  Co. 
(C.  C.  1890)  41  Fed.  551.  555. 

This  section  was  applicable  to  exist- 
ing causes  of  action  and  to  pending 
receiverships.  Texas  &  P.  Ry.  Co.  v. 
Cox  (1892)  12  S.  Ct  905,  145  U.  S. 
593,  36  L.  Ed.  829.  It  appUes  to  a  re- 
ceiver in  respect  of  an  act  of  his  pred- 
ecessor in  the  office.  McNulta  y. 
Lochridge  (1891)  12  S.  Ct  11,  141  U. 
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S.  327,  35  L.  Ed.  796.  It  authorizes 
a  suit  in  any  court  of  competent 
jurisdiction,  state  or  federal,  and 
the  appointing  court  cannot  en- 
join it  Central  Trust  Co.  of  New  York 
V.'  East  Tennessee,  V.  &  G.  Ry.  Co. 
(C.  C.  1894)  59  Fed.  523,  foUowing 
Texas  A.  P.  Ry.  Co.  t.  Johnson  (1894) 
14  S.  Ct.  250,  151  U.  S.  81,  38  L.  Ed. 
81.  It  was  intended  to  place  railroad 
receivers  on  the  same  plane  with  the 
railroad  companies,  both  as  respects 
their  liability  to  be  sued  for  acts  done 
while  operating  railroads,  and  as  re- 
spects the  mode  of  service  of  process. 
Eddy  V.  Lafayette  (1892)  49  Fed.  807, 
1  C.  O.  A.  441  (foUowing  Central 
Trust  Co.  V.  St.  Louis,  A.  &  T.  Ry. 
Co.  [C.  C.  1889]  40  Fed.  426,  and 
judgment  affirmed  [1896]  16  S.  Ct.  1082, 
163  U.  S.  456,  41  L.  Ed.  225) ;  Lamb 
V.  Whitman  (Ga.  App.  1916)  87  S.  E. 
1095.  It  applies  to  receivers  in  bank- 
ruptcy, but  does  not  authorize  a  suit 
without  leave  against  such  a  receiver 
unless  he  is  carrying  on  the  business 
of  the  "bankrupt,  or  in  respect  to  his 
acts  relating  merely  to  the  care  and 
preservation  of  the  property  of  the 
estate.  In  re  Kalb  &  Berger  Mfg.  Co. 
(1908)  165  Fed.  895,  91  C.  O.  A.  573; 
In  re  Roberts  (1909)  169  Fed.  1022,  94 
C.  C.  A.  668.  See,  also,  In  re  Smith 
(D.  C.  1903)  121  Fed.  1014. 

The  permission  to  sue  ^ceivers  of 
federal  courts  for  their  acts  in  carry- 
ing on  the  business  connected  with  the 
property,  without  leave  of  the  appoint- 
ing court,  gives  the  right  to  sue  in  any 
court  of  competent  jurisdiction.  Louis- 
ville Southern  Ry.  Co.  v.  Tucker's 
Adm'r  (1899)  49  S.  W.  314,  105  Ky. 
492,  20  Ky.  Law  Rep.  1303;  Dillingham 
v.  Anthony  (1889)  73  Tex.  47,  11 
S.  W.  139,  15  Am.  St  Rep.  753,  3  L. 
R.  A.  634.  And  see  Morse  v.  Tacka- 
berry  (Tex.  Civ.  App.  1911)  134  S.  W. 
273,  holding  that  Sayles'  Ann.  Civ.  St 
Tex.  1897,  art  1483,  authorizing  suit 
against  receivers  without  leave  of  court, 
only  affects  receiverships  pending  in 
the  state  court,  and  does  not  affect  the 
common-law  rule  to  the  contrary  apply- 
ing to  receivers  appointed  by  a  federal 
court 

One  who  neglects  to  institute  a  suit 
against  the  receiver  of  a  railroad  com- 
pany under  this  section  prior  to  the 
termination  of  the  receivership  cannot 
thereafter  bring  suit  in  the  state  court 
against  the  purchaser,  who  agreed  to 
pay  the  debt  contracted  by  the  receiver. 
Jesup  V.  Wabash,  St  U  &  P.  Ry.  Co. 
(C.  C.  1890)  44  Fed.  663,  665. 

A  receiver  appointed  by  a  federal 
court  and  in  possession  of  property  may 
be  subjected  to  suits  in  the  courts  of 
the  state  without  leave  obtained  in  the 
first  instance  from  the  federal  court, 
but  the  administration  of  the  property 
in  the  hands  of  the  receiver  will  re- 
main *with  the  federal  court.  Byers  v. 
McAuley  (1893)  13  Sup.  Ct.  906,  910^ 
149  U.  S.  608,  87  L.  Ed.  867. 


2.  United  States  ooorts  within  stat- 
ute.^*This  section  applies  to  a  receiver 
appointed  by  a  territorial  court  for  a 
corporation  created  by  act  of  congress; 
as,  in  making  such  appointment,  the 
court  acts  as  a  federal,  and  not  as  a 
local,  court  Wheeler  v.  Smith  (C.  C. 
1897)  81  Fed.  319. 

3.  Capacity  to  sue  receivers  In  gen- 
eral.—Where  an  action  for  wrongful 
death  of  a  servant  accrued  against  a 
railroad  company  prior  to  the  appoint- 
ment of  receivers  for  it,  an  action 
against  the  railroad  company  after  the 
appointment  of  the  receivers  could  be 
brought  in  any  court  of  competent  ju- 
risdiction, without  leave  to  sue  the  re- 
ceivers. In  re  Seaboard  Air  Line  Ry. 
(C.  C.  1909)  166  Fed.  376. 

4.  Set-off       and       counterolaim.^A 

counterclaim  or  set-off  comes  within 
the  spirit  of  this  section,  and  gives  a 
defendant  sued  by  a  receiver  in  a  state 
court  the  right  to  plead  a  set-off  against 
him  in  that  court    Grant  v.  Buckner 

(1898)  19  Sup.  Ct  163,  165,  172  U.  S. 
232,  43  li.  Ed.  430^ 

5.  Rights  of  action  against  receivers. 
— ^A  receiver  is  liable  to  suit  in  a  court 
other  than  that  by  which  he  was  ap- 
pointed, even  in  a  state  court,  for  dis- 
regard of  official  duty  which  causes  in- 
jury to  the  parties  suing.  Erb  v.  Mor- 
asch  (1900)  20  S.  Ct  819,  177  U.  S. 
584,  44  L.  Ed.  897,  affirming  judgment 

(1899)  56  P.  133,  60  Kan.  251. 
Where  receivers  of  a  railroad  com- 
pany had  been  finally  discharged  and 
released  from  all  liability  on  their  bonds 
more  than  four  years  before  the  bring- 
ing of  an  action  to  enforce  an  interstate 
commerce  reparation  order  for  an  al- 
leged participation  by  the  receivers  in 
an  illegal  freight  rate,  and  there  was  no 
evidence  of  any  vacation  of  the  orders 
of  discharge,  or  any  application  in  that 
behalf,  the  receivers  were  not  liable  as 
such.  Western  New  York  &  P.  R.  Co. 
V.  Penn  Refining  Co.,  Limited,  of  Oil 
City,  Pa.  (1905)  137  Fed.  343,  70  C.  C. 
A.  23,  judgment  affirmed  Penn  Refining 
Co.  V.  Western  New  York  &  P.  R.  Co. 
(1908)  28  S.  Ct  268,  208  U.  S.  208, 
52  L.  Ed.  456. 

A  receiver  is  not  personally  liable  for 
injuries  arising  through  negligent  op- 
eration of  the  property  not  due  to  his 
personal  negligence,  but  an  action 
against  him  for  such  injuries  is  in  law 
one  against  the  receivership,  and  can- 
not be  maintained  after  the  receiver- 
ship has  been  closed  and  the  receiver 
discharged.  Gray  v.  Grand  Trunk 
Western  Ry.  Co.  (1907)  156  Fed.  736, 
S4  C.  C.  A.  392,  writ  of  certiorari  de- 
nied Grand  Trunk  Western  R.  Co.  v. 
Gray  (1907)  28  S.  Ct  260,  207  U.  S. 
594,  52  L.  Ed.  356. 

And  see  Nash  v.  Ingalls  (0.  C.  1897) 
79  Fed.  510,  holding  that  an  independ- 
ent suit  in  equity  will  not  lie  against  a 
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railroad  receirer  to  recover  a  simple 
contract  debt  OTving  by  him. 

6.  Leave  of  court  to  sue  receiver^— 

Prior  to  this  section  a  receiver  ap- 
pointed by  a  federal  court  could  not  be 
sued  in  a  state  for  any  purpose  with- 
out the  consent  of  the  appointing  au- 
thority. Central  Trust  Co.  of  New 
York  V.  Wheeling  &  L.  E.  R.  Co.  (C. 
C.  1911)  189  Fed.  82.  And  see  In  re 
Smith  (D.  C.  1903)  121  Fed.  1014. 

Under  Act  Aug.  13,  1888,  claimants 
against  receivers  of  a  railroad  com- 
pany appointed  by  the  federal  court 
may  bring  suit  in  the  state  court  with- 
out consent  of  the  appointing  court, 
and  it  cannot,  sitting  as  a  court  of 
equity,  deprive  claimants  of  that  right 
Kansas  City,  M.  &  O.  By.  Co.  of  Texas 
v.  Latham  (Tex.  Civ.  App.  1916)  182 
S.  W.  717.  And  see  Central  Trust  Co. 
V.  Wabash,  St  Ia  &  P.  R.  Co.  (C.  C. 
1885)  23  Fed.  858,  holding  that  the  court 
will  not  permit  a  receiver  to  be  sued 
outside  of  its  jurisdiction.  And  see 
Farmers*  Loan  &  Trust  Co.  v.  Central 
B.  R.  of  Iowa  (C.  C.  1880)  7  Fed.  537, 
holding  that  no  action  can  be  maintain- 
ed against  the  receiver  of  a  railroad 
after  such  officer  has  been  discharged 
and  the  property  transferred  to  a  pur- 
chaser, under  an  order  of  the  court,  in 
foreclosure  proceedings.  And  see  Ken- 
nedy V.  Indianapolis,  C.  &  L.  R.  Co. 
(C.  C.  1880)  3  Fed.  97,  holding  that 
property  in  the  hands  of  a  receiver  is 
in  custodia  legis.  His  possession  is  the 
possession  of  the  court  appointing  him. 
No  suit  can  be  brought  against  him  to 
disturb  his  possession,  or  to  charge  him 
with  liability  for  an  act  done  in  the  per- 
formance of  his  duties  as  such  receiver, 
without  the  consent  of  such  court  Any 
one  instituting  such  a  suit  without  leave 
may  foe  enjoined  or  attached  for  con- 
tempt. The  proper  proceeding  is  to 
apply  to  the  court  appointing  the  re- 
ceiver by  petition,  setting  forth  therein 
the  grounds  of  complaint  Thereupon 
the  court  will  direct  a  trial  by  a  jury, 
reference  to  a  master,  or  such  other 
mode  or  proceeding  as  in  its  discretion 
it  may  deem  best  A  person  who  de- 
sires to  make  a  receiver  of  a  federal 
court  a  party  to  an  original  bill  or  ac- 
tion at  law  relating  to  property  in  the 
custody  of  the  receiver  should  first  ob- 
tain leave  of  the  court  appointing  him, 
unless  the  case  is  clearly  one  falling 
within  this  section.  Miliot  v.  Mastin 
(1899)  95  Fed.  734,  37  C.  C.  A.  234. 
Persons  injured  by  the  operation  of  a 
street  railway  by  a  receiver  appointed 
in  mortgage  foreclosure  proceedings  in 
a  federal  court  were  not  bound  to  apply 
for  an  allowance  of  damages  in  such 
proceedings,  but  could  reduce  their 
claim  to  judgment  in  a  state  or  other 
court  having  jurisdiction.  Nashville 
Ry.  &  light  Co.  v.  Bunn  (1909)  168 
Fed.  862,  94  C.  C.  A.  274.  One  having 
a  daim  against  receivers  of  a  railroad 
company  appointed  by  e  federal  court 
need  not  apply  to  such  court  for  leavo 
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to  sue  the  receivers  nor  for  a  designa- 
tion of  the  tribunal  for  the  establish- 
ment of  his  claim  against  them.  Chica- 
go Great  Western  R.  Co.  v.  Hulbert 
(1913)  205  Fed.  248,  125  O.  C.  A.  98. 
A  receiver  may  be  sued  for  a  marine 
tort  in  another  district,  without  leave 
of  the  court  appointing  him.  Jones  y. 
The  St  Nicholas  (D.  C.  1891)  40  Fed. 
671.  Receivers  appointed  by  federal 
courts  can  only  be  sued  in  such  courts 
with  reference  to  acts  and  transactions 
concerning  the  management  of  property 
in  their  control  Hayes  v.  Columbus,  Lu 
&  M.  R.  Co.  (C.  C.  1895)  67  Fed.  630, 
631. 

l^e  receiver  of  a  federal  court  in  a 
raUroad  foreclosure  suit  cannot  be  sued 
without  its  leave  in  a  state  court  on  a 
claim  against  the  mortgagor,  which 
arose  prior  to  the  receivership;  and 
where  recourse  against  the  mortgaged 
property  has  been  cut  oif  by  the  sale 
and  proceedings  in  foreclosure,  after 
giving  all  claimants  an  opportunity  to 
be  heard,  and  the  receiver  has  disposed 
of  the  funds  in  his  hands  by  order  of 
the  court,  it  will  enjoin  the  prosecution 
of  such  an  action.  Farmers'  Loan  & 
Trust  Co.  V.  Chicago  &  N.  P.  R.  Co. 
(C.  C.  1902)  118  Fed.  204.  Where  a 
receiver  was  appointed  to  operate  a 
railroad,  he  was  only  subject  to  suit 
without  leave  under  this  section  con- 
cerning matters  having  their  origin  in 
his  operation  of  the  railroad,  and  the 
act  did  not  authorise  the  garnishment 
of  funds  in  his  hands  alleged  to  be- 
long to  a  debtor  in  the  receiver's  em- 
ploy, especially  where  at  the  time  the 
garnishment  was  instituted  the  amount 
due  the  debtor  had  not  been  adjudicated 
and  ordered  paid  so  that  the  receiver 
could  be  regarded  as  holding  it  merely 
as  the  debtor's  agent  or  custodian. 
Central  Trust  Co.  of  New  York  v. 
Wheeling  &  L.  E.  B.  Co.  (C.  C.  1911) 
189  Fed.  82. 

This  section  does  not  authorize  the 
bringing  of  a  suit,  without  leave, 
against  a  receiver,  to  establish  a  right 
to  the  property  placed  in  his  custody, 
adverse  to  his  right  thereto.  J.  I.  Case 
Plow  Works  V.  Finks  (1897)  81  Fed. 
629,  26  C.  C.  A.  46.  Nor  a  suit  to  con- 
demn a  crossing  over  the  right  of  way 
of  a  railroad  company  in  the  hands  of 
a  receiver  appointed  by  a  federal  court 
Since  refusal  of  a  receiver  to  agree  on 
a  crossing  at  a  point  and  in  a  manner 
insisted  upon  by  the  petitioner,  which 
the  receiver  considered  as  detrimental 
to  the  property  in  his  custody  as  re- 
ceiver, did  not  constitute  "an  act  or 
transaction"  by  the  receiver.  Buck- 
hannon  &  N.  R.  Co.  v.  Davis  (1905) 
135  Fed.  707,  68  C.  C.  A.  345. 

This  section  does  not  authorize  a  suit 
by  a  stockholder  of  a  corporation 
against  its  receiver  and  others,  without 
leave  of  court, '  on  a  cause  of  action 
which  accrued  before  the  receiver  was 
appointed,  and  on  which  the  receiver 
has  refused  to  sue.    Swope  r.  YiUard 


Ch.4) 


THE  JUDICIAL  CODB 


§   1048 


(O.  C.  1894)  61  Fed.  417.  An  action 
fai  a  state  court  for  injuries  to  a  ship- 
ment of  horses  may  not  be  brought 
without  leave  against  a  receiver  of  a 
railroad  appointed  in  a  federal  court, 
where  the  claim  arose  two  or  three 
months  before  the  receiver  was  ap- 
pointed, as  such  claim  is  not  within  this 
section.  Andrews  v.  King  (Tex.'  Civ. 
App.  1914)  170  S.  W.  862. 

A  receiver  for  a  road  formerly  con- 
stituting part  of  a  larger  system  is  not 
liable  to  be  sued  in  another  court,  with- 
out permission  of  the  appointing  court, 
for  alleged  wrongful  acts  committed  in 
the  operation  of  the  road  by  the  re- 
ceivers of  the  whole  system,  whom  he 
has  displaced;  and  such  a  suit  will  be 
enjoined.  Jones  v.  SchlapbadL  (G.  C. 
1896)  81  Fed.  274. 

An  independent  suit  to  foreclose  a 
mortgage  on  property  in  the  hands  of 
receivers  cannot  be  maintained,  except 
by  leave  of  court  obtained  in  that  cause. 
Such  leave  wUl  not  be  denied  arbitrari- 
ly, but  only  for  legal  unfitness  for  the 
purposes  when  and  where  sought. 
American  Loan  &  Trust  Co.  v.  Central 
Vermont  R.  Co.  (C.  C.  1898)  84  Fed. 
917. 

An  action  in  a  state  court  against  a 
receiver  appointed  by  a  federal  court, 
the  purpose  of  which  is  to  recover  land 
in  the  possession  of  such  receiver  in  a 
suit  to  foreclose  liens  thereon,  and 
damages  for  its  detention  caimot  be 
maintained  without  leave  of  the  federal 
court,  but  may  be  enjoined  by  such 
court  as  an  unwarranted  interference 
with  its  possession  of  the  property. 
Love  V.  Louisville  &  E.  R.  Co.  (C.  C. 

1910)  178  Fed.  507. 

Where  a  receiver  had  been  appointed 
for  a  corporation  mortgagor,  the 
mortgagee  could  not  take  any  step  to- 
wards foreclosing  the  mortgage  after 
default  while  the  receivership  con- 
tinued, without  obtaining  permission 
of  the  court  in  which  the  receivership 
proceedings  are  pending.  Slade  v.  Mas- 
sachusetts Coal  &  Power  Co.   (C.  0. 

1911)  188  Fed.  369. 

An  action  can  be  maintained  in  the 
state  courts  against  a  receiver  operat- 
ing a  railroad  for  negligence,  without 
first  obtaining  leave  from  the  United 
States  court  appointing  him.  Malott  v. 
Shimer  (1899)  54  N.  E.  101,  153  Ind. 
36,  74  Am.  St  Rep.  278. 

Jurisdiction  of  the  subject-matter  of 
a  suit  against  a  receiver  for  an  insol- 
vent joint- stock  association,  who  was 
appointed  by  the  same  court  as  that  in 
which  the  suit  was  brought,  is  not  af- 
fected by  the  fact  that  the  plaintiff 
did  not  obtain  leave  to  sue,  especially 
where,  upon  demurrer  to  the  bill,  the 
court  entered  a  nunc  pro  tunc  order 
giving  leave  to  sue  as  of  the  date  of  the 
original  bilL  Ambrose  ▼.  Brown  (1914) 
42  App.  D.  C.  25. 

Under  Judicial  Code,  $§  24,  66,  267 
(this  compilation,  §f  991,  1048,  and 
1244),  held  that  court,  granting  leave 


to  sue  receiver^  had  no  power,  and,  if  it 
had  a  discretion,  would  not,  Umit  the 
suit  to  one  in  admiralty.  Berwind- 
White  Coal  Mining  Co.  v.  Eastern  S. 
S.  Corp.  (D.  C.  1916)  228  Fed.  726. 

7. Proceedings  and  grant  or  re- 
fusal of  leave.— Where  a  petition  was 
filed  in  a  federal  court  for  permission 
to  sue  its  receiver  of  a  railroad  com- 
pany to  condemn  a  grade  crossing  over 
the  railroad's  right  of  way,  the  court 
had  power,  in  granting  such  permis- 
sion, to  reserve  the  question  as  to  the 
fortmi  in  which  the  suit  should  be 
brought,  and,  if  necessary,  to  modify 
or  revoke  any  order  which  it  might  have 
improvidently  granted.  An  order  re- 
quiring that  a  suit  against  a  railroad 
receiver  to  condemn  a  crossing  over  the 
railroad's  right  of  way  should  be 
brought  in  the  federal  court  did  not 
constitute  an  interference  with  the 
state  in  the  exercise  of  its  rights  of 
eminent  domain.  Buckhannon  &  N.  R. 
Co.  V.  Davis  (1905)  135  Fed.  707,  68 
C.  C.  A.  345,  affirming  order  Coster 
V.  Farkersburg  Branch  R.  Co.  (C.  C. 
1904)  131  Fed.  115. 

It  is  an  abuse  of  discretion  for  a 
court  to  deny  leave  to  sue  its  receiver, 
or  to  permit  a  landlord  to  apply  in  the 
receivership  proceedings  for  possession 
of  a  leasehold  which  the  tenant  had 
forfeited  before  the  receiver  was  ap- 
pointed. Odell  V.  H.  Batterman  Co. 
(1915)  223  Fed.  292,  138  C.  C.  A.  534, 
reversing  order  (D.  C.  1914)  217  Fed. 
305. 

8.  Dietrlot  In  which  ault  In  fadoral 
oourt  may  bo  brought^— Where  receiv- 
ers of  a  railroad  running  through  Ar- 
kansas, who  were  appointed  in  that 
state,  had  removed  into  another  state, 
the  court  would  authorize  them  to  be 
sued  in  the  state  courts  of  Arkansas 
by  service  on  their  station  agents  or 
clerks  therein.  Central  Trust  Co.  v. 
St  Louis,  A.  &  T.  Ry.  Co.  (C.  C.  1889) 
40  Fed.  426. 

Where  a  New  jTersey  corporation 
was  adjudged  insolvent  and  receivers 
appointed  by  a  federal  court  in  that 
state,  and  the  same  receivers  were  ap- 
pointed in  ancillary  proceedings  in  other 
jurisdictions  where  the  property  of  the 
corporation  was  located,  a  claim  for 
services  rendered  to  the  receivers  in 
disposing  of  such  property  may  proper- 
ly be  presented  to  and  adjudicated  in 
tiie  court  of  original  jurisdiction,  where 
equally  as  covenient  to  the  parties,  and 
especially  in  view  of  this  section.  Co- 
lonial Trust  Co.  V.  Pacific  Packing  & 
Navigation  Co.  (C.  C.  1906)  142  Fed. 
298,  decree  reversed  (1907)  158  Fed. 
277,  85  C.  C.  A.  539. 

Under  this  section  a  receiver  may  be 
sued  for  a  marine  tort  in  another  dis- 
trict, without  leave  of  the  court  ap- 
pointing him.  Jones  v.  The  St.  Nicho- 
las (D.  C.  1891)  49  Fed.  671. 

9.  Jurlsdletiofl  of  state  ooorto^^^Tfais 
section  does  not  authorise  a  state  eoort 
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to  entertain  an  action  against  a  feder- 
al receiver  to  prevent  him  from  carry- 
ing out  the  orders  of  the  court  of  which 
he  is  an  officer.  Royal  Trust  Co.  v. 
Washburn,  B.  &  I.  B.  Ry.  Co.  (C.  0. 
1902)  113  Fed.  531,  judgment  modified 
(1905)  139  Fed.  865,  71  C.  C.  A.  579. 
But  gives  to  a  state  court  jurisdiction 
of  any  cause  instituted  against  a  re- 
ceiver appointed  by  a  federal  court 
where  the  subject-matter  of  the  suit 
is  an  act  or  transaction  of  the  receiv- 
er in  carrying  on  the  receivership  busi- 
ness, and  where  such  court  has  secured 
jurisdiction  of  the  parties.  Colonial 
Trust  Co.  V.  Pacific  Packing  &  Naviga- 
tion Co.  (0.  C.  1906)  142  Fed.  298, 
299,  reversed  (1907)  158  Fed.  277,  85 
C.  C.  A.  539. 

Persons  injured  by  the  operation  of  a 
street  railway  by  a  receiver  appointed 
in  mortgage  foreclosure  proceedings  in 
a  federal  court  were  not  bound  to  ap- 
ply for  an  allowance  of  damages  in 
such  proceedings,  but  could  reduce  their 
claim  to  judgment  in  a  state  or  other 
court  having  jurisdiction.  Nashville 
Ry.  &  Light  Co.  v.  Bunn  (1909)  168 
Fed.  862,  94  C.  C.  A.  274. 

An  order  of  the  federal  court,  di- 
recting its  receiver  of  a  railroad  to  re- 
store to  the  railroad  its  property  in 
his  hands,  and  directing  the  railroad 
to  assume  all  liabilities  and  obligationB 
of  the  receiver,  and  providing  that  the 
receiver  shall  be  continued  as  such  for 
the  purpose  of  prosecuting  and  defend- 
ing pending  actions,  and  for  the  pur- 
pose of  enforcing  compliance  with  the 
order  and  for  the  adjustment  of  all 
claims  of  action  by  or  against  the  re- 
ceiver, etc.,  does  not  prevent  one  hav- 
ing a  demand  arising  from  negligence 
of  a  servant  of  the  receiver  from  su- 
ing the  railroad  in  the  state  court,  in 
the  absence  of  any  motion  to  transfer 
the  cause  to  the  federal  court  Van- 
dalia  Ry.  Co.  v.  Keys  (Ind.  App.  1910) 
91  N.  E.  173. 

A  state  court  has  no  jurisdiction  to 
enjoin  the  receiver  of  a  telephone  com- 
pany, appointed  by  a  federal  court,  and 
ordered  by  such  court  to  charge  a  cer- 
tain sum  for  telephone  service,  'from 
withdrawing  such  service  from  a  per- 
son unless  he  pays  such  sum,  which  is 
in  excess  of  what  is  permitted  by  city 
ordinance.  Rogers  v.  Chippewa  Cir- 
cuit Judge  (1903)  97  N.  W.  154,  135 
Mich.  79,  10  Detroit  Leg.  N.  689. 

A  state  court  has  jurisdiction  of  an 
action  brought  under  the  express  pro- 
visions of  Code  Civ.  Proc.  N.  Y.  §  1785, 
to  forfeit  the  charter  and  franchises 
of  a  domestic  corporation  insolvent  for 
at  least  a  year,  and  for  the  appointment 
of  a  temporary  receiver,  notwithstand- 
ing receivers  of  the  same  corporation 
have  already  been  appointed  in  a  suit 
by  general  creditors  brought  in  a  fed- 
eral court  to  protect  the  corporation's 
franchises  and  property  and  preserve 
its  corporate  existence,  since  the  ob- 
jects of  the  two  suits  are  different,  al- 
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though  ordinarily,  where  two  courts 
have  concurrent  jurisdiction,  the  one 
which  first  assumes  jurisdiction  has  it 
exclusive  of  the  other.  People  v.  New 
York  City  Ry.  Co.  (1907)  107  N.  Y.  S. 
247,  57  Misc.  Rep.  114. 

Under  this  section  and  Public  Service 
Commissions  Act  (Laws  N.  Y.  1907,  c 
429),  providing  that  the  term  "street 
railroad  corporations"  includes  receiv- 
ers, and  that  an  action  to  recover  a 
penalty  or  forfeiture  under  the  act  may 
be  brought  in  any  court  of  competent 
jurisdiction  in  the  state  in  the  name  of 
the  people,  the  state  Supreme  Court 
has  jurisdiction  of  an  action  against 
federal  receivers  of  a  street  railway 
corporation  to  recover  the  prescribed 
penalty  for  failure  to  make  and  file  the 
annual  report  required  by  law.  People 
V.  JoUne  (1909)  121  N.  Y.  S.  857,  65 
Misc.  Rep.  394. 

This  section  does  not  affect  the  ju- 
risdiction of  a  state  court  over  an  ac- 
tion against  the  sureties  on  a  federal 
receiver's  bond,  to  which  the  receiver 
is  not  made  a  party.  U.  S.  v.  Douglas 
(1893)  113  N.  C.  190,  18  S.  B.  202. 

In  view  of  this  section,  a  provision  in 
the  decree  confirming  a  sale  by  the  re- 
ceivers that  the  federal  court  retains 
exclusive  jurisdiction  to  enforce  the  lia- 
bility of  the  grantees  for  debts  incurred 
by  the  receivers,  and  which  the  pur- 
chasers assumed,  does  not  deprive  the 
state  court  of  jurisdiction  over  an  ac- 
tion for  the  negligence  of  the  receivers' 
employes.  Lassiter  v.  Norfolk  South- 
ern R.  Co.  (1913)  79  S.  B.  264,  163 
N.  C.  19. 

A  state  cannot  authorize  judgments 
to  be  rendered  against  receiver^  of  a 
federal  court  after  their  discharge. 
Fordyce  v.  Du  Bose  (1894)  87  Tex.  78, 
26  S.  W.  1050. 

And  see  Denver  &  R.  G.  R.  Co.  v. 
Gunning  (1905)  80  P.  727,  33  Colo.  280. 
holding  that,  inasmuch  as  an  act  of 
Congress  provides  that  the  receiver  of 
any  property  appointed  by  any  federal 
court  may  be  sued  without  the  previous 
leave  of  the  court  appointing  him,  and 
inasmuch  as  a  decree  appointing  a  re- 
ceiver of  railroad  property  expressly 
provided  that  he  might  be  sued  in  any 
court  of  competent  jurisdiction,  the 
purchaser  of  the  property  under  a  de- 
cree of  foreclosure  which  provided 
that  the  purchaser  should  take  the 
property  subject  to  any  liability  incur- 
red by  the  receiver  before  delivery  of 
possession,  to  the  extent  that  the  as- 
sets in  the  hands  of  the  receiver  were 
insufficient  for  that  purpose,  could  be 
sued  in  a  state  court  in  an  action  for 
the  death  of  a  passenger  while  the 
railroad  was  being  operated  by  the  re- 
ceiver. 

10.  — —  Review  of  decision  of  state 

courts.— Whether  a  receiver  appoint- 
ed by  a  federal  court  can  be  sued  for 
the  act  of  his  predecessor  in  office 
without  leave  of  oourtv  by  virtue  of 
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this  section,  is  a  question  of  general 
law,  and  the  decision  of  a  state  supreme 
court  that  such  a  suit  may  be  maintain- 
ed will  not  entitle  the  receiver  to  a  re- 
view of  the  ruling  by  the  United  States 
supreme  court.  McNulta  v.  Loch- 
ridge  (1891)  12  Sup.  Ct  11,  141  U. 
S.  327.  35  L.  Ed.  796. 

Where  cases  are  properly  instituted 
in  state  courts,  against  receivers  the 
United  States  court  has  no  appellate 
jurisdiction.  Central  Trust  Go.  v.  St 
Louis,  A.  &  T.  R.  Co.  (C.  C.  1890) 
41  Fed.  551. 

li.  Removal  of  causes  from  state  to 
federal  oourts— Right  of  removals- 
Stipulations  for  removal  will  be  en- 
forced. Central  Trust  Co.  v.  Wabash, 
St  L.  &  P.  Ry.  Co.  (C.  C.  1886)  26 
Fed.  74. 

This  section  does  not  affect  the  right 
of  receivers  to  remove  suits  from  state 
to  federal  courts.  Central  Trust  Co. 
of  New  York  ▼.  East  Tennessee,  V.  & 
G.  Ry.  Co.  (C.  C.  1894)  59  Fed.  523; 
Tompkins  v.  MacLeod  (C.  C.  1899)  96 
Fed.  927. 

A  receiver  appointed  by  a  federal 
court  has  not  a  right,  by  virtue  of  his 
personal  standing  as  such,  to  remove 
from  a  state  to  a  federal  court  a  suit 
in  which  he  is  joined  as  defendant  with 
a  citizen  of  the  state.  Shearing  v. 
TrumbuU  (O.  C.  1896)  75  Fed.  33,  dis- 
approving Landers  v.  Felton  (C.  C. 
1896)  73  Fed.  311. 

Where  a  suit  is  instituted  in  a  state 
court  against  the  receiver  of  a  rail- 
road appointed  by  the  federal  court  for 
that  district,  without  leave  of  the  court 
by  which  he  was  appointed,  and  the 
amount  in  controversy  is  less  than  the 
requisite  jurisdictional  amount,  the  re- 
ceiver has  no  right  to  the  removal  of 
such  cause  to  the  court  by  which  he 
\vap  appointed,  where  his  petition  fails 
to  show  a  state  of  facts  making  the 
removal  necessary  to  the  promotion 
of  the  ends  of  justice.  Ray  v.  Peirce 
(C.  C.  1897)  81  Fed.  881. 

That  no  consent  had  been  obtained  to 
sue  federal  receivers  of  a  street  rail- 
road company  operating  as  lessee  the 
lines  of  other  railroad  companies  whose 
franchises  plaintiff  sought  to  forfeit,  or 
that  the  suit  was  prematurely  brought, 
did  not  warrant  a  removal  of  the  cause 
to  the  federal  court.  People  v.  Bleeck- 
er  St  &  F.  F.  R.  Co.  (C.  C.  1910) 
178  Fed.  156. 

That  an  action  is  against  a  receiver 
appointed  by  a  United  States  court  does 
not  authorize  its  removal  from  a  state 
court  to  the  United  States  court  where 
the  action  is  in  respect  of  acts  of  the 
receiver  in  carrying  on  the  business; 
the  state  court  having  jurisdiction  to 
determine  the  amount  of  the  recovery, 
and  the  United  States  court  having 
exclusive  jurisdiction  as  to  matters  of 
distribution,  such  as  time  and  mode  of 
payment  Echols  y.  Smith  (1897)  42 
S.  W.  538,  101  Ky.  707,  19  Ky.  Law 
Rep.  1826. 


12.  —  Suits  Involving  federal  quee- 
tloa8.»The  fact  alone  that  a  defendant 
in  an  action  in  a  state  court  Is  a  re- 
ceiver appointed  by  a  federal  court 
does  not  render  the  cause  removable  as 
one  arising  under  the  laws  of  the  Unit- 
ed States.  Gableman  v.  Peoria,  D.  & 
E.  Ry.  Co.  (1^)  21  S.  Ct  171,  179 
U.  S.  335,  45  L.  Ed.  220;  Gableman  v. 
Peoria,  D.  &  E.  Ry.  Co.  (C.  C.  1897) 
82  Fed.  790;  Pepper  v.  Rogers  (C.  C. 
1904)  128  Fed.  987;  Rural  Home  Tel- 
ephone Co.  V.  Powers  (C.  C.  1910)  176 
Fed.  986;  Dale  v.  Smith  (C.  C.  1910) 
182  Fed.  360.  But  see  Evans  v.  Dil- 
lingham (C.  C.  1890)  43  Fed.  177; 
Board  of  Com'rs  of  Van  Wert  County, 
Ohio,  V.  Peirce  (C.  C.  1898)  90  Fed. 
764. 

A  suit  against  a  receiver  appointed 
by  a  federal  court  for  a  cause  arising 
out  of  his  management  of  the  property 
is  one  arising  under  the  laws  of  the 
United  States,  and  may  be  removed 
from  a  state  to  a  federal  court,  with- 
out regard  to  the  citizenship  of  the 
parties  or  the  nature  of  the  contro- 
versy. Jewett  V.  Whitcomb  (C.  C. 
1895)  69  Fed.  417. 

An  action  brought,  without  leave  of 
court,  against  a  receiver  appointed  by 
a  federal  court,  and  other  parties,  who 
are  citizens  of  the  same  state  as  the 
plaintiff,  to  establish  a  joint  liability  of 
all  the  defendants,  is  a  suit  arising  un- 
der the  laws  and  constitution  of  the 
United  States,  and,  if  originally  brought 
in  a  state  court,  may  be  removed  to  a 
federal  court.  Landers  v.  Felton  (C. 
C.  1896)  73  Fed.  311. 

A  suit  against  a  corporation  of  the 
plaintiff's  state,  jointly  vrith  the  Union 
Pac.  Ry.  Co.,  a  corporation  chartered 
by  congress,  and  its  receivers  appoint- 
ed by  a  federal  court,  such  suit  being 
also  brought  against  the  receivers, 
without  leave,  by  virtue  of  the  federal 
statute,  is  a  suit  arising  under  the  laws 
of  the  United  States.  Lund  v.  Chicago, 
R  I.  &  P.  Ry.  Co.  (C.  C.  1897)  78 
Fed.  385. 

A  corporation  purchasing  a  railroad 
at  foreclosure  sale  in  a  federal  court, 
and  assuming  as  part  of  the  considera- 
tion all  liabilities  incurred  by  the  re- 
ceivers of  that  court  in  their  manage- 
ment, is  not  entitled  to  remove  a  suit 
to  enforce  such  a  liability,  on  the 
ground  that  it  involves  a  federal  ques- 
tion, because  the  receivers,  if  sued, 
could  have  removed  the  suit  on  that 
ground.  Reed  v.  Northern  Pac  Ry. 
Co.  (C.  C.  1898)  86  Fed.  817. 

An  action  against  receivers  appointed 
by  a  federal  court  is  one  per  se  arising 
under  the  laws  of  the  United  States, 
and  when  brought  in  a  state  court  is 
removable,  under  the  removal  acts, 
where  the  jurisdictional  amount  is  in- 
volved, regardless  of  the  citizenship  of 
the  parties.  The  right  of  removal  in 
such  case  is  not  affected  by  the  provi- 
sion of  the  judiciary  act  (25  Stat  436) 
permitting  such  receivers  to  be  sued  in 
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State  courts  wltfaovt  first  obtainiAg 
leave  of  the  court  which  appointed 
them.  Tompkins  y.  MacLeod  (0.  O. 
1899)  96  Fed.  927. 

An  action  by  the  people  of  the  state 
of  New  York  against  certain  street 
railroad  companies  in  New  York  City 
to  forfeit  their  franchises,  granted  by 
the  common  council  of  the  city  pursu- 
ant to  legislative  authority,  was  not  re- 
movable to  the  federal  courts  on  the 
theory  that  it  arose  under  the  Consti- 
tution and  laws  of  the  United  States 
by  reason  of  the  fact  that  receivers  ap- 
pointed by  the  federal  court  to  which 
removal  was  sought  were  in  possession 
of  the  property,  rights,  and  privileges 
of  a  lessee  of  the  property  of  the  com- 
panies whose  franchises  were  sought  to 
be  forfeited.  People  of  State  of  New 
York  V.  Bleecker  St  &  F.  F.  B.  Co. 
(C.  C.  1910)  178  Fed.  156. 

Where  receivers  of  an  interstate  rail- 
road were  appointed  by  a  federal  court, 
actions  against  them  instituted  by 
claimants  in  a  state  court  were  not  re- 
movable to  the  federal  court  as  involv- 
ing a  federal  question  on  the  theory 
that  to  permit  such  suits  to  be  main- 
tained in  the  state  court  would  inter- 
fere with  the  receiver's  operation  of 
the  road  and  their  performance  of  its 
duties  to  the  public  Dale  v.  Smith  (C. 
C.  1910)  182  Fed.  360. 

That,  in  a  suit  by  the  owner  of  bonds 
against  trustees,  who  were  to  hold  se- 
curities in  trust  for  the  benefit  of  the 
owners  of  said  bonds,  a  receiver  ap- 
pointed by  United  States  court  had  be- 
gun a  suit  against  the  defendants,  was 
not  ground  for  removal,  as  presenting 
a  controversy  arising  under  the  Con- 
stitution and  laws  of  the  United  States; 
the  receiver  not  being  a  party,  no  relief 
being  demanded  against  him,  and  the 
principal  relief  demanded  being  the  re- 
moval of  defendants,  and  the  appoint- 
ment of  another  trustee.  Vaaderbiltv. 
Kerr  (C.  C.  1911)  188  Fed.  537. 

An  action  in  tort  against  a  railway 
company  and  its  receivers  appointed  by 
a  federal  court  is  removable  from  a 
state  to  a  federal  court,  as  involving 
the  construction  of  a  federal  statute. 
St  Louis,  A.  &  T.  Ry.  Co.  v.  Trigg 
(1897)  40  S.  W.  579.  63  Ark.  536. 

An  action  against  the  receiver  of  a 
railroad,  appointed  by  a  federal  court, 
to  recover  damages  for  the  improper 
construction  and  operation  of  the  road, 
is  removable,  as  being  a  suit  arising 
under  the  laws  of  the  United  States. 
Hardwick  v.  Kean  (1894)  95  Ky.  563, 
26  S.  W.  589. 

Whether  the  liabiUty  of  the  sureties 
on  the  bond  of  a  receiver  appointed  by 
a  federal  court  is  joint  or  several  does 
not  involve  a  federal  question,  within 
the  meaning  of  the  removal  acts  of 
congress.  U.  S.  v.  Douglas  (1893)  113 
N.  C.  190,  18  S.  B.  202. 

A  controversy  necessarily  raising  the 
power  or  duty  of  a  federal  receiver  to 
perform    acts    expressly    commanded, 
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whether  tbie  power  or  doty  is  regulated 
by  an  express  statute,  or  by  the  judg- 
ment, decree,  order,  or  process  of  the 
court,  arises  under  the  constitution  and 
laws  of  the  United  States  in  so  far  as 
that  is  necessary  to  the  removal  of  the 
cause  under  Act  Aug.  13,  1888,  c.  866, 
SI  1,  2,  25  Stat  433,  authorizing  re- 
moval of  causes  of  which  United  States 
circuit  courts  have  original  jurisdic- 
tion, and  conferring  such  jurisdiction 
in  cases  arising  under  the  constitution 
or  laws  of  the  United  States.  State  y. 
Frost  (1902)  89  N,  W.  915,  113  Wis. 
623. 

19. AnoHlary       8«ttB^-^       suit 

against  railroad  receivers  based  on  acts 
or  transactions  of  the  receivers  in  car- 
rying out  the  business. connected  with 
the  property  is  not  removable  as  andi- 
lary  to  the  main  suit  in  which  the  re- 
ceivers were  appointed.  Pitkin  v.  Co- 
wen  (C.  C.  1899)  91  Fed.  599;  Pen- 
dleton y.  Luts  (1900)  29  So.  164,  78 
Miss.  322,  61  L.  R.  A.  6^. 

Where  an  action  against  a  receiver, 
if  originally  brought  in  a  federal  court, 
would  have  been  within  its  jurisdiction 
as  being  ancillary  to  the  case  in  which 
the  receiver  was  appointed,  it  may 
properly  be  removed  to  that  court,  if 
first  brought  in  a  state  court  Carpen* 
ter  V.  Northern  Pac.  R,  •  Co.  {(X  C. 
1896)  75  Fed.  850. 

Where  a  suit  is  instituted  in  a  state 
court  against  the  receiver  of  a  railroad 
appointed  by  the  federal  court  for  that 
district  without  leave  of  the  court  by 
which  he  was  appointed,  the  receiver 
may  remove  the  cause  to  the  court  ad- 
ministering the  trust,  although  the 
amount  in  controversy  is  less  than  $2,- 
000.  Sullivan  y.  Barnard  (C.  C.  1897) 
81  Fed.  886. 

Suits  against  receivers  of  a  federal 
court,  brought  in  a  state  court,  cannot 
be  removed  from  that  court  on  the 
ground  that  they  are  ancillary  to  the 
receivership  suit,  and  are  not  remov- 
able unless  the  amount  in  controversy 
is  sufficient  to  bring  them  within  the 
general  removal  provisions  of  section 
2.  Gilmore  y.  Horrick  (C.  C.  1899)  93 
Fed.  525. 

Where  a  federal  court  haa  taken  pos- 
session of  the  property  of  an  insolvent 
corporation  for  distribution  among 
creditors,  it  may,  in  its  discretion,  re- 
move to  itself  suits  pending  against  the 
corporation  in  the  state  courts,  and  af- 
fecting the  property,  by  virtue  of  its 
jurisdiction  to  administer  the  same  and 
as  incidental  thereto,  without  regard  to 
whethec  or  not  it  would  have  had  ju- 
risdiction of  the  suit  Rice  v.  Durham 
Water  Co.  (D.  C.  1809)  91  Fed.  433. 

Where  the  amount  in  controversy 
was  less  than  $2,000,  and  the  state 
court  had  acquired  actual  possession  of 
the  property  under  attachment  before 
the  defendant  became  insolvent  or  a  re- 
ceiver had  been  appointed  by  a  federal 
court,  the  receiver  was  not  entitled  to 
remove  the  case  to  the  federal  courts 
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since  the  effect  of  this  section  was  to 
make  such^uits  in  the  state  court  in- 
dependent actions,  and  no  longer  ancil- 
lary to  the  litigation  in  the  federal 
court.  Pendleton  v.  Lutz  (1900)  29 
So.  164,  78  Miss.  322,  51  L.  R.  A.  649. 

14.  Orders  of  federal  court  not  af- 
fecting right  to  sue  receiver  without 
leave.— An  order  of  a  federal  court  dis- 
charging a  railroad  receiver  and  re- 
storing the  property  to  the  company 
without  foreclosure,  and  requiring  that 
all  claims  against  the  receiver  shall  be 
presented  by  intervention  to  the  court 
before  a  given  date,  in  default  whereof 
they  shall  be  barred,  does  not,  in  view 
of  this  section,  prevent  the  subsequent 
recovery  of  a  judgment  in  personam  for 
personal  injuries  in  a  state  court,  or 
the  enforcement  thereof  by  the  same 
court.  Texas  &  P.  Ry.  Oo.  v.  Johnson 
(1894)  14  S.  Ct.  250,  151  U.  S.  81,  38 
L.  Ed.  81. 

An  order  of  a  federal  court  giving 
the  receiver  of  a  railroad  authority  to 
defend  certain  suits  held  not  to  author- 
ize a  suit  in  a  state  court  against  the 
receiver  to  recover  damages  to  a  ship- 
ment of  cattle  occurring  before  the  ap- 
pointment of  the  receiver.  Andrews  ▼• 
King  (Tex.  Civ.  App.  1914)  170  S.  W, 
862. 

15.' Ejectment.— Where  a  tenant  cor- 
poration was  in  the  hands  of  receivers 
appointed  by  the  federal  court,  the 
landlord's  application  to  sue  in  eject- 
ment would  be  denied  pending  posses- 
sion by  the  receivers,  except  that  it 
might  sue  the  tenant  alone,  subject  to 
the  receivers*  right  to  intervene  and 
stay  the  action  during  their  possession. 
Odell  V.  H.  Batterman  Co.  (D.  C. 
1014)  217  Fed.  305,  order  reversed  (C. 
C.  A.  1915)  223  Fed.  292. 

16.  injunction.— Under  this  section, 
and  on  the  principle  that  state  courts 
have  concurrent  jurisdiction  to  deter- 
mine the  rights  or  titles  of  third  per- 
sons claiming  property  adversely  to  a 
bankrupt's  estate,  an  injunction  sought 
by  the  temporary  receiver  of  a  bank- 
rupt's estate  to  restrain  the  prosecu- 
tion of  an  action  of  trover  in  a  state 
court  by  one  claiming  chattels  in  the 
receiver's  bands  is  properly  refused. 
In  re  Kanter  &  Cohen  (1903)  121  Fed. 
984,  58  C.  C.  A.  260. 

An  injunction  by  a  federal  court,  pro- 
hibiting a  stockholder  of  an  insolvent 
bank  from  instituting  proceedings  to 
obtain  control  of  the  assets,  where  such 
court  has  taken  jurisdiction  of  the  suit 
by  a  receiver  for  the  disposition  of  the 
assets,  does  not  violate  this  section. 
Stateler  v.  California  Nat.  Bank  (C.  C. 
1896)  77  Fed.  43. 

17.  I  ntervention^— Proceedings  on  pe- 
tition of  intervention  in  a  suit  in  eq- 
uity against  a  receiver  therein,  assert- 
ing a  claim  for  damages  for  the  death 
of  an  employ^,  alleged  to  have  resulted 
from  negligence  in  the  operation  and 
management  of  a  railroad  by  the*  re- 
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ceiver,  are  equitable  in  character,  and 
the  petitioner  is  entitled  to  have  the 
receiver  plead  in  conformity  to  the 
rules  and  practice  in  equity.  Mercan- 
tile Trust  Co.  V.  Pittsburgh  &  W.  Ry. 
Co.  (1902)  115  Fed.  475,  53  C.  C.  A. 
207.  A  petition  in  intervention  in  a 
federal  court  in  the  matter  of  a  receiv- 
ership, by  one  who  has  recovered  a 
judgment  against  the  receiver,  in  an- 
other court,  is  a  special  proceeding  for 
the  purpose  of  presenting  the  judgment 
for  adjustment  and  payment,  and  the 
court  in  its  discretion  has  power  to 
permit  the  pleadings  to  be  reformed  so 
as  to  properly  present  such  matter. 
Wnicox  V.  Jones  (1910)  177  Fed.  870, 
101  C.  C.  A.  84,  affirming  decree  Meyer 
Rubber  Co.  v.  Georgetown  &  W.  B. 
Co.  (C.  C.  1909)  174  Fed.  731.  And 
it  is  proper  to  adjudicate  and  allow  a 
claim  on  a  petition  of  intervention  filed 
in  the  suit  in  which  the  receiver  was 
appointed,  without  requiring  it  to  be 
litigated  and  established  in  an  action 
at  law.  Central  Trust  Co.  of  New 
York  V.  Denver  &  R.  G.  R.  Co.  (1899) 
97  Fed.  239,  38  C.  C.  A.  143. 

Where,  after  the  enactment  of  this 
section  a  person  seeks  damages  for 
personal  Injuries  by  intervening  in  the 
suit  wherein  the  receiver  was  appoint- 
ed, he  cannot  afterwards  complain  that 
the  matter  was  determined  by  a  master 
instead  of  a  jury.  Furret  v.  Ferris 
(1892)  12  Sup.  Ct  821,  145  U.  S.  132, 
30  L.  Ed.  649. 

18.  Garnishment.— Garnishment  pro- 
ceedings are  not  suits  against  the  re- 
ceiver for  "any  act  or  transaction  of 
his,"  and  the  appointing  court  may 
enjoin  the  bringing  of  such  proceedings, 
as  well  as  suits  on  causes  of  action 
originating  before  the  receivership. 
Central  Trust  Co.  of  New  York  v.  Bast 
Tennesse*.  V.  &  G.  Ry.  Co.  (C.  C- 
1894)  59  ftfed.  523. 

A  receiVr  * '^f  a  railroad  appointed  by 
a  federal  oujJ^  cannot  be  compelled  to 
litigate  «<ij.vJfnment  proceedings  in  state 
courts  l^ll^ht  to  reach  wages  of  his 
employ49*Cn  his  bands.  In  re  Barnard 
(C.  C.  IfH)  61  Fed.  531. 

Independently  of  statute,  a  receiver  is 
not  subject  to  garnishment  except  by 
consent  of  the  court  appointing  him. 
Central  Trust  Co.  of  New  York  v.  Chat- 
tanooga, R.  &  C.  R.  Co.  (C.  C.  1895) 
68  Fed.  685. 

Where  a  receiver  was  appointed  to 
operate  a  railroad,  he  was  only  subject 
to  suit  without  leave  under  this  section 
concerning  matters  having  their  origin 
in  his  operation  of  the  railroad,  and  this 
section  did  not  authorize  the  garnish- 
ment of  funds  in  his  hands  alleged  to 
belong  to  a  debtor  in  the  receiver's  em- 
ploy, especially  where  at  the  time  the 
garnishment  was  instituted  the  amount 
due  the  debtor  had  not  been  adjudicated 
and  ordered  paid  so  that  the  receiver 
could  be  regarded  as  holding  it  merely 
as  the  debtor's  agent  or  custodian. 
Where  a  receiver  appointed  by  a  fed- 
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eral  court  to  operate  a  railroad,  was 
garnished  in  an  action  at  law  in  a  state 
court,  such  garnishment  being  a  nullity, 
the  receiver  incurred  no  responsibility 
by  ignoring  the  service  and  all  other 
subsequent  proceedings  based  thereon. 
Central  Trust  Co.  of  New  York  t. 
WheeUng  &  L.  B.  R.  Co.  (C.  C.  1911) 
189  Fed.  82. 

19.  Pleadings.— A  complaint  by  a 
judgment  creditor  of  a  railroad  com- 
pany against  its  receiver  to  enforce 
payment  of  the  judgment,  which  alleges 
the  receipt  by  the  receiver  of  earnings 
properly  applicable  thereto,  need  not 
aver  that  such  earnings  have  not  been 
disbursed;  such  fact,  if  it  exists,  being 
matter  of  defense.  Veatch  v.  Amer- 
ican Loan  &  Trust  Co.  (1897)  84  Fed. 
274,  28  C.  C.  A.  384,  aUowing  a  mo- 
tion for  a  rehearing  (1897)  79  Fed.  471, 
25  C.  C.  A.  39.  And  see  Ft.  Wayne,  M. 
&  C.  R.  Co.  V.  Meliett  (1884)  92  Ind. 
535. 

20.  DofoiiMS^—Although  permission 
has  been  granted  by  a  coart  to  sue  its 
receiver,  the  right  of  the  receiver  to 
set  up  any  defense  he  may  have  is  re- 
served; and  this  can  be  done  by  plea» 
answer,  or  demurrer.  Davis  v.  Dancan 
(C.  C.  1884)  19  Fed.  477. 

21.  Trial.— Where  a  receiver  appoint- 
ed by  a  federal  court  is  sued  in  a  state 
court  as  authorized  by  this  section,  and 
removes  the  suit  into  the  federal  court, 
plaintiff  is  entitled  to  a  trial  by  jury, 
if  be  would  have  been  so  entitled  in  the 
state  courc.  Vany  v.  Receiver  of  Tole- 
do, St  L.  &  K.  C.  Ry.  Ck).  (C.  C.  1895) 
67  Fed.  379.  But,  where  a  complain- 
ant, instead  of  proceeding  at  law,  un- 
der this  section,  against  a  receiver  ap- 
pointed by  a  federal  court,  intervenes 
in  the  receivership  proceeding  on  the 
chancery  side,  he  waives  hi>k  right  to 
trial  by  jury;  and,  if  the  c<^irt  submits 
an  issue  of  fact  to  a  jur\y,:he  verdict 
and  findings  are  merely  v'€A£i>ry.  Flip- 
pin  V.  Kimball  (1898)  S>4.  U.  258,  31 
C.  C.  A.  282.  And  see  KelPltedy  ▼.  In- 
dianapoUs,  C.  &  L.  E.  Co.  ((\fi  C.  1880) 
3  Fed.  97,  108,  holding  that  \»ne  suing 
a  receiver  of  a  railroad  compXny  on  a 
common-law  cause  of  action  is  not,  as 
a  matter  of  right,  entitled  to  trial  by 
jury;  such  proceeding  not  being  a  suit 
at  common  law. 

22.  Judgment.— Where  an  action  of 
unlawful  detainer  Is  brought  before  a 
justice  of  the  peace  for  property  in 
possession  of  a  receiver  without  leave 
of  court,  a  judgment  for  defendant  is 
nuH  and  void.  Comer  v.  Felton  (1894) 
61  Fed.  781,  10  C.  C.  A.  28: 

A  judgment  rendered  in  an  action  in 
a  state  court  against  a  receiver  ap- 
pointed in  an  action  in  the  circuit  court 
instituted  prior  to  the  passage  of  the 
judiciary  act,  and  which  had  been 
brought  without  the  consent  of  the  court 
appointing  such  receiver,  was  not  con- 
clusive as  against  him,  but  was  subject 
to  the  equity  jurisdiction  of  the  court 
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appointing  him.  Missouri  Pac.  Ry.  Co. 
V.  Texas  Pac.  Ry.  Co.  (C.  C.  1800)  41 
Fed.  311. 

A  judgment  in  an  action  against  the 
receivers  of  a  railroad  is  valid,  where 
at  the  time  of  its  rendition  they  had  not 
been  discharged  in  the  suit  in  which 
they  were  originally  appointed,  although 
the  receivership  was  subsequently  ex- 
tended to  another  suit  against  the  com- 
pany, and  in  such  suit  they  had  been 
discharged  prior  to  the  judgment  Mc- 
Carley  v.  McGhee  (C.  C.  1901)  108 
Fed.  494. 

This  section  does  not  change  the  char- 
acter of  the  liability  of  receivers,  nor 
authorize  a  personal  judgment  against 
them.  Hanlon  v.  Smith  (C.  C.  1909) 
175  Fed.  192. 

Contracts,  misfeasances  and  negli- 
gences of  a  receiver  are  official,  liabili- 
ty for  or  on  which  is  payable  only  out  of 
money  in  his  hands;  his  liability  being 
terminated  by  his  discharge.  Smith  v. 
Jones  Lumber  &  Mercantile  Co.  (D. 
C.  1912)  200  Fed.  647. 

23.  — —  Coneloslvonoss.  —  The  au- 
thority given  by  this  section  to  sue 
federal  receivers  makes  a  judgment 
obtained  against  such  receivers  in  a 
state  court,  for  personal  injuries,  con- 
clusive as  to  the  right  of  the  plaintiff 
therein  and  the  amount  of  his  recovery; 
and  it  is  immaterial  that,  according  to 
the  state  procedure,  the  case  was  tried 
without  a  jury,  because  neither  party  de- 
manded a  jury.  St  I^ouis  S.  W.  Ry.  0>. 
V.  Holbrook  (1896)  73  Fed.  112,  19  C. 
C.  A.  385,  following  Dillingham  v.  Hawk 
(1894)  60  Fed.  494,  9  C.  C.  A.  101,  23 
li.  R.  A.  517.  Under  this  section  a  judg- 
ment rendered  against  a  federal  receiv- 
er by  a  state  court  in  an  action  brought 
against  him  for  the  death  of  an  employ^ 
is  conclusive  on  the  federal  court  as  to 
the  right  to  recover,  and  the  amount  that 
should  be  recovered.  Willcox  v.  Jones 
(1910)  177  Fed.  870,  101  C.  C.  A.  84, 
affirming  decree  Meyer  Rubber  Co.  v. 
Georgetown  &  W.  R.  Co.  (C.  C.  1909) 
174  Fed.  731.  But  a  judgment  render- 
ed in  an  action  in  a  state  court  against 
a  receiver  appointed  in  an  action  in  the 
circuit  court  instituted  prior  to  the  pas- 
sage of  this  section,  and  which  had 
been  brought  without  the  consent  of 
the  court  appointing  such  receiver,  was 
not  conclusive  as  against  him,  but  was 
subject  to  the  equity  jurisdiction  of  the 
court  appointing  him.  Missouri  Pac. 
Ry.  Co.  V.  Texas  Pac.  Ry.  Co.  (C.  C. 
1890)  41  Fed.  311.  The  judgment  of 
a  state  court  having  jurisdiction  of  the 
parties  and  subject-matter  against  a 
federal  court  receiver  in  his  official  ca- 
pacity in  respect  of  any  act  or  trans- 
action of  his  in  carrying  on  the  busi- 
ness connected  with  the  receivership 
property  is  final  and  conclusive  as  to 
the  existence  and  amount  of  the  liabil- 
ity. Manhattan  Trust  Co.  v.  Chicago 
Electric  Traction  Co.  (C,  C.  1910)  188 
Fed.  1006.  And  this  section  reserves 
to  the  appointing  courts  power  over  the 
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satisfaction  of  rights  determined,  bo 
that  the  recovery  of  a  judgment  against 
a  federal  court  receiver  in  another 
court  would  not  entitle  the  judgment 
creditor  or  his  assignee  to  an  order  on 
the  receiver  for  payment  as  a  matter 
of  legal  right  Investment  Registry  v. 
Chicago  &  M.  Electric  Ry.  Co.  (D.  C. 
1913)  204  Fed.  500.  But  the  time 
and  manner  of  its  payment  must  be 
controlled  by  the  federal  court.  Meyer 
Rubber  Co.  v.  Georgetown  &  W.  R. 
Co.  (C.  C.  1909)  174  Fed.  731  (decree 
affirmed  Willcox  v.  Jones  [1910]  177 
Fed.  870,  101  C.  C.  A.  84);  Dilling- 
ham V.  Hawk  (1894)  60  Fed.  494,  9 
C.  C.  A.  101;  Willcox  v.  Jones  (1910) 
177  Fed.  870,  101  C.  C.  A.  84,  affirming 
decree  Meyer  Rubber  Co.  v.  George- 
town &  W.  R,  O).  (C.  C.  1909)  174 
Fed.  731. 

24.  — —  Operation  and  enforcement- 
Suits  against  a  receiver  are  in  effect 
only  against  the  receivership,  the  judg- 
ment being  against  the  funds  in  his 
hands.  Gray  v.  Grand  Trunk  Western 
Ry.  Co.  (1907)  156  Fed.  736,  84  C.  C. 
A,  392  (writ  of  certiorari  denied  Grand 
Trunk  Western  R.  Co.  v.  Gray  [1907] 
28  Sup.  Ct  2G0,  207  U.  S.  594,  52  L. 
Ed.  356);  Smith  v.  Jones  Lumber  & 
Mercantile  Co.  (D.  C.  1912)  200  Fed. 
647.  And  should  only  be  made  payable 
therefrom.  Hanlon  v.  Smith  (C.  C. 
1900)  175  Fed.  192. 

Petitioner  furnished  materials  for  the 
roadbed  of  a  railroad  leased  to  the  R. 
&  D.  Co.,  and  operated  as  part  of  its 
system.  This  lease  was  afterwards  an- 
nulled. Petitioner  recovered  a  judg- 
ment against  the  R.  &  D.  Co.,  and 
pending  his  action  receivers  were  ap- 
pointed for  the  whole  system.  Held, 
that  the  judgment  was  not  a  judgment 
against  the  receivers,  nor  did  it  bind 
the  realty  in  their  hands,  for  it  was  not 
in  existence  when  they  were  appointed. 
Clyde  V.  Richmond  &  D.  R.  Co.  (C. 
C.  1893)  56  Fed.  539. 


Where  a  judgment  has  been  obtained 
in  a  state  court  against  a  receiver  of  a 
corporation  appointed  by  a  federal 
court,  and  execution  has  issued  on  the 
judgment,  the  state  court  has  jurisdic- 
tion to  stay  the  writ  at  least  until  after 
application  has  been  made  to  the  federal 
court  and  leave  obtained  to  proceed 
with  it  But  an  appeal  from  an  order 
of  the  state  court  refusing  to  make  an 
order  stajdng  the  execution  will  be  dis- 
missed, where  it  appears  that  before 
the  appeal  was  taken  the  receiver  ap- 
plied to  the  federal  court  and  obtained 
a  restraining  order  enjoining  the  plain- 
tiff from  proceeding  on  the  judgment. 
Davis  Coal  &  Coke  Co.  v.  Hess  (1906) 
30  Pa.  Super.  Ct  193;  Mesta  Machine 
Co.  V.  Same,  Id.  198;  Gingrich  v.  Same, 
Id.  199. 

25.  Review.— The   rule  that  the 

federal  courts  are  not  invested  with  ap- 
pellate or  supervisory  jurisdiction  over 
the  state  courts,  and  cannot  annul,  va- 
cate, or  modify  their  judgments  against 
a  federal  court  receiver  in  a  case  where 
the  state  court  has  jurisdiction  is  not  af- 
fected by  this  section.  Central  Trust 
Co.  V.  St.  Louis,  A.  &  T.  Ry.  Co.  (C.  C. 
1890)  41  Fed.  551. 

Cited    without    definite    application, 

Bausman  v.  Dixon  (1899)  19  Sup.  Ct 
316,  317,  173  U.  S.  113,  43  L.  Ed.  GRB; 
V.  S.  V.  Harris  (1900)  20  Sup.  Ct  609, 
610,  177  U.  S.  305,  44  L.  Ed.  780;  Pax- 
son  V.  Cunningham  (1894)  63  Fed.  132, 
134,  11  C.  C.  A.  Ill;  U.  S.  v.  Ramsey 
(1912)  197  Fed.  144,  116  C.  C.  A.  568, 
42  L.  R.  A.  (N.  S.)  1031;  Union  Trust 
Co.  V.  Atchison,  T.  &  S.  F.  R.  Co.  (C. 
C.  1898)  87  Fed.  530,  532;  Winters 
V.  Drake  (C.  C.  1900)  102  Fed.  545. 
546;  U.  S.  V.  Murphjy  (C^C.  1890)  44 
TT*/!     «n     49 .     Peirce    ^  «•*  an    Dusen 

y  C.  C.  A. 
error  dis- 
Ed.  1184. 


Fed.    39,    42; 
(1897)  78  Fed.  693, 
280,  69L.  R  A.  lOo,' 
missed  19  Sup.  Ct  80 


§  1049.  (Jud.  Code,  §  67,  as  amended,  Act  Dec   il,  1911,  c.  4.) 
Certain  persons  not  to  be  appointed  or  eif  ployed  as  officers 
of  courts. 
No  person  shall  be  appointed  to  or  employed  in  any  office  or  duty 
in  any  court  who  is  related  by  affinity  or  consanguinity  within  the 
degree  of  first  cousin  to  the  judge  of  such  court:     Provided,  That 
no  such  person  at  present  holding  a  position  or  employment  in  a 
circuit  court  shall  be  debarred  from  similar  appointment  or  em- 
ployment in  the  district  court  succeeding  to  such  circuit  court  ju- 
risdiction. 

Act  March  3,  1887,  c.  373,  S  T,  24  Stat.  555.  Act  Aug.  13,  1888,  c.  866,  § 
7,  25  Stat.  437.  Act  March  3,  1911,  c.  231,  |  67,  36  Stat.  1105.  Act  Dec. 
21,  1911,  c.  4,  37  Stat.  46. 

This  section,  as  enacted  in  the  Judicial  Code,  contained  only  the  provision 
preceding  the  proviso  set  forth  here.  Said  proviso  was  added  by  Act  Dec.  21, 
1911,  c.  4,  cited  above. 

Notes  of  Deoislons 


Validity  of  appointment  prior  to  stat- 
ute.—The  provision  that  no  federal 
judge  shall  "hereafter"  appoint  to  any 


office  or  duty  in  the  courts  a  person  re- 
lated to  him  within  the  degree  of  first 
eou<<in,  does  not  invalidate  an  appoint- 
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ment  previously  made.  Northwestern 
Mut  Life  Ins.  Co.  v.  Seaman  (C,  O. 
1897)  80  Fed.  357. 

Collateral  attack.— The  appointment 
of  a  master  is  impervious  to  collateral 
attack  on  the  ground  that  he  was  a  son 
of  the  judge.  Seaman  v.  Northwestern 
Mut  life  Ins.  Go.  (1898)  86  Fed.  493, 
497,  30  C.  0.  A.  212;  Elgutter  v.  North- 


western Mut  Life  Ins.  Co.   (1898)  86 
Fed.  500,  502,  30  C.  C.  A.  218. 

Validity  of  final  docroo^A  final  de- 
cree entered  on  the  report  of  a  special 
master,  appointed  in  violation  of  this 
section,  is  not  thereby  rendered  abso- 
lutely void,  so  that  the  court  will  have 
power  to  set  it  aside  on  motion  at  a 
subsequent  term.  Farmers'  Loan  & 
Trust  Co.  T.  Iowa  Water  Co.  (C,  O. 
1897)  80  Fed.  467. 


§  1050.  (Jud.  Code,  §  68.)  Certain  persons  not  to  be  masters  or 
receivers. 
No  clerk  of  a  district  court  of  the  United  States  or  his  deputy- 
shall  be  appointed  a  receiver  or  master  in  any  case,  except  where 
the  judge  of  said  court  shall  determine  that  special  reasons  exist 
therefor,  to  be  assigned  in  the  order  of  appointment. 

Act  March  3,  1879,  c  183,  20  Stat  415.  Act  March  3,  1911,  c.  231,  f  68, 
36  Stat  1105. 

Provisions  against  the  appointment  of  certain  other  officers  receivers  in  any 
case  were  made  by  Act  May  28,  1896,  c  252,  {  20,  post,  {  1334. 

Kotes  of  Deoislons 


Selection  and  appointmont  of  mastor 
in  chancery ^-A  master  in  chancery 
should  be  selected  and  appointed  by 
the  court.  Any  arrangement  or  agree- 
ment by  the  parties  for  selecting  the 
master  and  fixing  his  compensation,  in 
advance  of  his  appointment,  is  improp- 
er, in  disrespect  of  the  court,  and 
should  not  be  tolerated.  Finance  Com- 
mittee of  Pennsylvania  v.  Warren 
(1897)  82  Fed.  525,  27  C.  C.  A.  472. 

Failure  to  assign  special  reasons  as 
orror^-Where  a  court  determines  that 
a  special  reason  exists  for  appointing 
a  deputy  clerk  special  master,  such 
appointment  is  not  reversible  error  be- 
cause, through  inadvertence,  the  rea- 
son is  not  assigned  in  the  order.  Briggs 
V.  Neal  ilt^"*)  120  Fed.  224,  56  C.  C. 
A.  572,  re^i  'ing  decree  Neal  v.  Briggs 
(C.  C.  lOO^JlO  Fed.  477. 

Where  sSi^rder  appointing  a  clerk 
of  the  court  spiicial  master  to  conduct 
a  judicial  sale  o^fs.  certain  land  under 
a  decree  of  the  CiV^uit  Court  did  not 
specify  special  reas^s  therefor,  the 
order  was  erroneousVto  that  extent 
Quinton  v.  NevUle  (1907)  154  Fed.  432, 
83  C.  C.  A.  252. 

Falluro  to  assign  reasons  as  ground 
to  set  aside  orders— Wher«  the  court 
makes  an  interlocutory  decref  in  a  suit 
for  infringement  of  a  patent,  awarding 
a  recovery  of  profits  and  damages,  and 
directing  a  reference  to  a  party  "as 
master  pro  hac  vice,"  to  take  and  re- 
port an  account  of  profits,  and  to  as- 
sess the  damages,  and  such  party  is 
at  the  time  a  deputy  clerk  of  the  court, 
and  no  "special  reason"  for  his  appoint- 
ment is  assigned,  after  his  report  has 
been  made  it  will  not  be  set  aside,  on 
motion  of  defendant,  on  the  ground  that 
no  "special  reason"  for  the  appoint- 
ment was  assigned  when  it  was  made 
with  the  assent  in  open  court  of  tho 
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solicitors  of  both  parties,  and  they  car- 
ried on  the  proceedings  before  the  mas- 
ter for  several  months  after  the  dis- 
covery that  he  was  a  deputy  clerk; 
but  the  decree  may  be  amended  nunc 
pro  tunc,  by  inserting  the  words,  "the 
solicitors  for  the  respective  parties 
having  in  open  court  consented  to  the 
appointment  of  said  master,  although 
he  is  the  deputy  clerk  of  court,  and 
the  court  now  determining  that  such 
consent  is  a  sufficient  special  reason 
for  such  appointment**  Fischer  v. 
Hayes  (C.  C.  1884)  22  Fed.  92. 

Failure  to  assign  reasons  as  ground 
for  collateral  attack.— -An  order  ap- 
pointing a  standing  master  is  imperi- 
ous to  collateral  attack  on  the  ground 
that  he  is  ineligible  because  he  was  a 
derk  of  the  court  That  question  can 
be  presented  only  by  a  direct  proceed- 
ing to  set  aside  the  order  of  appoint- 
ment Seaman  v.  Northwestern  Mut 
Life  Ins.  Co.  (1898)  86  Fed.  493,  30 
C.  C.  A.  212;  Elgutter  v.  Same  (1898) 
86  Fed.  500,  30  C.  C.  A.  218. 

An  order  appointing  a  clerk  of  a  fed- 
eral court  as  master  in  chancery  with- 
out assigning  a  special  reason  therefar 
is  sufficient,  however  irregular,  to 
clothe  him  with  insignia  of  the  office,  so 
that  his  acts  will  be  those  of  a  de  facto 
incumbent,  and  not  subject  to  question 
in  a  collateral  proceeding.  Northwest- 
ern Mut  Life  Ins.  Co.  v.  Seaman  (O. 
C.  1897)  80  Fed.  357. 

Amendment  of  order^-Where  an  or- 
der appointing  a  clerk  of  the  Circuit 
Court  of  the  United  States  special  mas- 
ter to  conduct  a  judicial  sale  of  certair 
land  under  a  decree  of  the  Circuit 
Court  is  erroneous  in  not  specifying 
special  reasons  for  making  such  ap- 
pointment, the  error  will  not  affect  the 
balance  of  the  sale  decree,  as  it  is 
amendable  in  that  respect    Quinton  y. 
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NevUle  (1907)  154  Fed.  432,  83  C.  C.  A. 
252. 

Where  the  court  makes  an  interlocu- 
tory decree  in  a  suit  for  infringement  of 
a  patent,  awarding  a  recoyery  of  prof- 
its and  damages,  and  directing  a  ref- 
erence to  a  party  "as  master  pro  hac 
vice,"  to  take  and  report  an  account 
of  profits,  and  to  assess  the  damages, 
and  such  party  is  at  the  time  a  deputy 
clerk  of  the  court,  and  no  "special  rea- 
son" for  his  appointment  is  assigned, 
after  his  report  has  been  made  it  will 
not  be  set  aside,  on  motion  of  defend- 
ant, on  the  ground  that  no  "special  rea- 
son" for  the  appointment  was  assigned 
when  it  was  made  with  the  assent  in 
open  court  of  the  solicitors  of  both  par- 
ties, and  they  carried  on  the  proceed- 
ings before  the  master  for  several 
months  after  the  discovery  that  he  was 
a  deputy  clerk;  but  the  decree  may  be 
amended  nunc  pro  tunc»  by  inserting 
the  words,  "the  solicitors  for  the  re- 
spective parties  having  in  open  court 
consented  to  the  appointment  of  said 


master,  although  he  is  the  deputy  derk 
of  court,  and  the  court  now  determining 
that  such  consent  is  a  sufficient  special 
reason  for  such  appointment."  Fischer 
V.  Hayes  (C.  C.  1884)  22  Fed.  92. 

Notice  of  appointment.— It  is  no  ob- 
jection to  a  sale  by  a  master  that  a 
party  had  no  notice  of  his  appointment. 
Seaman  v.  Northwestern  Mut.  Liife  Ins. 
Co.  (1898)  86  Fed.  493,  497,  80  0.  C. 
A.  212. 

Filing  of  order^An  order  appoint- 
ing a  standing  master  is  complete  and 
effective  when  signed  by  the  court  and 
filed  with  the  clerk.  Seaman  v.  North- 
western Mut  Life  Ins.  Co.  (1898)  86 
Fed.  493,  496,  80  C.  C.  A.  212. 

Recording  of  orders— It  is  not  requi- 
site to  the  validity  of  an  appointment 
of  a  standing  master  that  the  order  of 
appointment  shall  be  recorded  in  any 
book  of  the  court.  Seaman  ▼.  North- 
western Mut  life  Ins.  Co.  (1898)  86 
Fed.  493,  30  C.  C.  A.  212. 
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